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THERON  C.  HECHT 

V. 

ALBERT  F.  MARSH,  Appt. 

Nebraska  Supreme  Court  ^^  December  31,  1920, 

(_  Neb.  — ,  181  N.  W.  135.) 

Eyidence  —  of  oral  modification  of  broker^s  contract. 

1.  In  defense  to  a  broker^s  action  for  the  commission  stipulated  in  his 
written  authority  to  sell  land,  the  principal  alleged,  and  offered  parol  evi- 
dence to  prove,  that  negotiations  with  the  purchaser  were  about  to  fail 
because  the  latter  could  not  meet  the  terms  upon  which  the  broker  was 
authorized  to  sell,  when  the  broker,  in  order  to  induce  the  principal  to 
sell  on  other  terms,  orally  proposed  that,  if  he  would  conclude  the  sale 
on  those  terms,  he  would  claim  no  commissions  unless  the  purchaser  per- 
formed his  contract,  and  that  he  consented  to  the  sale  upon  modified  terms 
in  reliance  upon  that  condition.  The  purchaser  refused  to  perform.  Held, 
error  to  refuse  to  receive  the  offered  evidence. 

[See  note  on  this  question  beginning  on  page  10.] 


Estoppel  —  to  take  advantage  of  ab- 
sence of  writing. 

2.  Equity  will  not  allow  the  Statute 
of  Frauds  to  be  used  as  an  instrument 
of  fraud,  and  where  a  party  to  a  writ- 
ten contract  within  the  statute  in- 
duces the  other  to  waive  some  pro- 
vision thereof  upon  which  he  is 
entitled  to  insist,  and  to  change  his 
position  to  his  disadvantage  with  re- 
spect thereto,  by  himself  promising  to 
modify  it  with  respect  to  some  provi- 
sion for  his  benefit,  he  will  be  estopped 
to  claim  that  such  subsequent  oral 
modification  is  invalid  because  not  in 
writing. 

[See  25  R.  C.  L.  712.] 

Headnotes  by  Dobsey,  G. 
17  A.L.R.— 1. 


Specific  performance  —  erroneous  re- 
cital of  valuation  —  effect. 

3.  An  erroneous  recital  in  an  execu- 
tory contract  for  the  sale  of  land  as 
to  the  valuation  fixed  upon  a  certain 
tract  in  the  transaction  will  not  in- 
validate it  for  uncertainty  or  prevent 
its  enforcement,  where  the  ambiguity 
is  explained  and  the  real  valuation  in- 
tended by  the  parties  is  disclosed  by 
the  other  provisions  of  the  contract. 

Vendor  and  purchaser  —  error  in  valu- 
ation of  exchange  land  —  effect. 

4.  The  vendor  in  an  executory  land 
contract,  who  covenants  to  accept  the 
conveyance  of  a  certain  tract  therein 
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'described  in  part  payment  of  the  pur- 
chase price  of  his  land,  will  not  be 
heard  to  say  that  the  contract  was 
void  because  of  an  erroneous  recital 
therein  of  the  valuation  placed  upon 


said  tract,  where  it  appears  that  he  in- 
tended to  accept  it  at  its  true  valua- 
tion, notwithstanding  the  error,  and 
was  not  misled  or  injured  thereby. 
[See  27^  R.  C.  L.  349.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Arthur 
County  (Hobart,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
a  broker's  commission  alleged  to  have  been  earned  by  him.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Beeler,  Crosby,  &  Baskins, 

for  appellant : 

The  price  of  land,  the  terms  of  the 
sale,  and  what  shall  be  considered  as 
so  making  the  sale  as  to  entitle  the 
broker  to  his  commissions  are  not  re- 
quired to  be  specifically  stated  in  the 
contract,  and  therefore  a  verbal  con- 
tract to  vary  the  terms  in  these 
regards  is  sufficient. 

Bradley  v.  Bower,  5  Neb.  (Unof.) 
542,  99  N.  W.  490. 

The  parties  were  at  liberty  to  modi- 
fy by  parol  such  portions  of  the  con- 
tract as  the  statute  does  not  require 
should  be  in  writing. 

Rank  v.  Garvey,  66  Neb.  767,  92  N. 
W.  1025,  99  N.  W.  666;  Hetzel  v.  Lyon, 
87  Neb.  261,  126  N.  W.  997. 

Where  a  contract  is  within  the  pur- 
view of  the  Statute  of  Frauds  there 
must  be  a  consideration  for  a  modifi- 
cation by  waiving  some  of  the  require- 
ments, or  else  a  new  agreement  must 
be  executed,  but  if  the  terms  of  the 
new  agreement  have  been  fully  carried 
out,  the  original  obligation  is  dis- 
charged. 

Bowman  v.  Wright,  65  Neb.  661,  91 
N.  W.  580,  92  N.  W.  580;  Reynolds  v. 
Burlington  &  M.  R.  Co.  11  Neb.  186,  7 
N.  W.  737 ;  10  R.  C.  L.  1035,  1  227. 

To  entitle  a  broker  to  a  commission 
where  no  sale  is  actually  consummat- 
ed, he  must  either  produce  to  the  own- 
er a  customer  who  is  able,  ready,  and 
willing  to  buy  on  the  terms  prescribed 
by  the  owner,  or  else  take  from  the 
customer  a  binding  contract  of  pur- 
chase. 

9  C.  J.  608,  T  ^3;  Felthauser  v. 
Greeble,  100  Neb.  652,  160  N.  W.  983; 
Lunney  v.  Healey,  56  Neb.  313,  44 
L.R.A.  593,  76  N.  W.  558;  Bolton  v. 
Cobum,  78  Neb.  731,  111  N.  W.  782. 

Wherever  the  performance  of  a 
broker's  duties  includes  the  procure- 
ment of  a  written  contract  in  behalf 
of  his  employer,  the  instrument  se- 
cured must  be  a  correct  embodiment 
of  the  agreement  negotiated,  and  in 


such  form  as  to  be  capable  of  enforce- 
ment. 

4  R.  C.  L.  307,  T  48;  Snyder  v.  Fid- 
ler,  125  Iowa,  378,  101  N.  W.  130. 

The  mistake  against  which  a  court 
of  equity  grants  relief  is  such  as  either 
discloses  that  the  minds  of  the  parties 
never  have  met,  and  that  there  was 
therefore  no  contract,  or  else  where 
the  contract  was  defectively  executed 
so  as  not  to  express  the  real  agreement 
of  the  parties. 

Moore  v.  Scott,  47  Neb.  346,  66  N. 
W.  441. 

Messrs.  George  B.  Hastings,  B.  F. 
Hastings,  and  P.  W.  Scott,  for  appel- 
lee: 

Where  a  real-estate  broker  em- 
ployed for  a  commission  presents  to 
the  principal  a  proposed  purchaser,  it 
is  for  the  principal  to  decide  whether 
the  person  is  acceptable ;  and  if,  with- 
out fraud  or  concealment  or  other  im- 
proper practice,  he  enters  into  a 
binding  and  enforceable  contract  for 
the  sale  of  the  land,  the  broker  has 
earned  his  commission  and  the  seller 
should  not  be  permitted  to  say  that 
the  broker  has  not  complied  with  the 
terms  of  his  agreement. 

Felthauser  v.  Greeble,  100  Neb.  652, 
160  N.  W.  983;  Scully  v.  Williamson, 
26  Okla.  19,  27  L.R.A.(N.S.)  1089,  108 
Pac.  395,  Ann.  Cas.  1912A,  1265;  Lin- 
coln Realty  Co.  v.  Garden  City  Land  & 
Immigration  Co.  94  Neb.  346, 143  N.  W. 
230,  Ann.  Cas.  1914D,  392;  4  R.  C.  L. 
309;  Mundy  v.  Meyer,  100  Neb.  296, 
159  N.  W.  404. 

Error  cannot  be  predicated  upon  a 
rejected  offer  of  proof  not  within  the 
limits  of  a  question  asked. 

Hans  V.  American  Transfer  Co.  90 
Neb.  834,  134  N.  W.  943 ;  Barr  v.  Post, 
56  Neb.  698,  77  N.  W.  123;  Pike  v. 
Hauptman,  83  Neb.  172, 119  N.  W.  231 ; 
Havlik  V.  St.  Paul  F.  &  M.  Ins^  Co.  87 
Neb.  427,  127  N.  W.  248. 

The  proofs  must  correspond  with 
the  allegations  in  a  complaint  or  an- 
swer, and  any  departure  in  the  evi- 
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dence  from  the  substance  constitutes 
a  variance  and  is  fatal. 

21  R.  C.  L.  609;  Cockins  v.  Bank  of 
Alma,  84  Neb.  624,  133  Am.  St.  Rep. 
642,  122  N.  W.  16;  Dennison  v.  Daily 
News  Pub.  Co.  86  Neb.  862,  126  N.  W. 
764. 

Where  a  broker's  commissions  are 
expressly  conditioned  upon  consum- 
mation of  the  contract  to  be  negotiat- 
ed, it  must  be  performed  by  the  par- 
ties thereto  to  warrant  recovery  of  the 
remuneration.  If  such  performance 
is  prevented  by  arbitrary  action  of 
the  employer,  the  condition  is  thereby 
waived,  and  he  may  recover  his  com- 
missions in  spite  of  the  fact  thitt  the 
contract  is  never  consummated. 

4  R.  C.  L.  311;  Pfanz  v.  Humbur«r, 
82  Ohio  St.  1.  29  L.R.A.(N.S.)  534,  91 
N.  E.  863;  Alvord  v.  Cook,  174  Mass. 
120,  54  N.  E.  499;  Meltzer  v.  Straus, 
61  Misc.  250,  113  N.  Y.  Supp.  583; 
Micks  V.  Stevenson,  22  Ind.  App.  475, 
51  N.  E.  492;  Greenwald  v.  Rosen,  61 
Misc.  260,  113  N.  Y.  Supp.  764. 

Where  a  contract  is  one  required  to 
be  in  writing  by  the  Statute  of  Frauds, 
there  must  be  consideration  for  a 
modification,  by  waiving  some  of  its  re- 
quirements, or  else  such  new  agree- 
ment must  be  executed. 

Bowman  v.  Wright,  65  Neb.  661,  91 
N.  W.  580,  92  N.  W.  580;  Lincoln 
Realty  Co.  v.  Garden  City  Land  &  Im- 
migration Co.  94  Neb.  346,  143  N.  W. 
230,  Ann.  Cas.  1914D,  392. 

There  are  two  requisites  essential  to 
the  exercise  of  equitable  jurisdiction 
in  giving  relief  defensive  or  affirma- 
tive. The  fact  concerning  which  the 
mistake  is  made  must  be  material  to 
the  transaction  affecting  its  sub^ 
stance,  and  not  merely  its  incidents; 
and  the  mistake  itself  must  be  so  im- 
portant that  it  determines  the  con- 
duct of  the  mistaken  party  or  parties. 

2  Pom.  Eq.  Jur.  4th  ed.  p.  1747; 
Hayes  v.  O'Brien,  149  111.  403,  23 
L.R.A.  555,  37  N.  E.  73;  Lamoreaux  & 
Peterson  v.  Phelan,  Shirley  &  Calla- 
han, 89  Neb.  47,  130  N.  W.  988. 

A  decree  of  specific  performance 
may  be  entered  where  the  contract  is 
certain  and  complete,  or  contains  pro- 
visions which  are  capable  in  them- 
selves of  being  reduced  to  certainty, 
and  from  which  the  intention  of  the 
parties  can  be  clearly  ascertained. 

25  R.  C.  L.  218;  Parkhurst  v.  Van 
Cortland,  14  Johns,  15,  7  Am.  Dec.  427. 

Parol  evidence  cannot  show  the  in- 


tent of  the  parties,  if  it  cannot  be 
found  in  the  contract. 

5  Pom.  Eq.  Jur.  4th  ed.  p.  4914;  Fry 
V.  Piatt,  32  Kan.  62,  3  Pac.  781. 

Dorsey,  C,  filed  the  following 
opinion : 

The  plaintiff,  Theron  C.  Hecht, 
recovered  judgment  upon  a  directed 
verdict  against  the  defendant,  Al- 
bert F.  Marsh,  upon  a  real-estate 
broker's  written  contract  for  the 
sale  of  the  'defendant's  land  in  Ar- 
thur county,  which  provided  for  the 
payment  of  a  stipulated  cash  com- 
mission ''if  a  sale  is  made,  or  a  pur- 
chaser therefor  found,  at  the  price 
and  upon  the  terms  specified  herein, 
or  at  any  other  price  or  terms  which 
I  may  hereafter  authorize  or  ae- 
cept."  The  terms  specified  were 
that  the  land  might  be  sold  for 
$9,600,  of  which  $2,920  was  to  be 
paid  in  cash,  $2,100  by  the  purchas- 
er assuming  encumbrances  in  that 
amount,  and  the  balance  to  be  ar- 
ranged "to  suit  purchaser." 

The  plaintiff  brought  the  defend- 
ant and  one  Jack  Baker  together, 
and  on  April  25, 1917,  a  written  sale 
contract  was  executed  whereby  Bak- 
er agreed  to  purchase  the  land  at 
$9,600,  to  be  paid  by  his  deeding  to 
the  defendant  a  quarter  section  in 
Perkins  county,  assuming  existing 
mortgages  on  defendant's  land  in 
the  sum  of  $2,100,  and  giving  a  new 
mortgage  back  to  the  defendant  on 
the  land  conveyed  to  Baker  in  the 
sum  of  $3,500.  This  contract  called 
for  the  furnishing  of  good  and  suffi- 
cient deeds  and  abstracts  of  title 
mutually  by  the  parties  not  later 
than  May  10,  1917.  But  about  May 
1,  1917,  Baker  notified  the  defend- 
ant by  letter  that  he  would  not  ful- 
fil the  contract,  and  it  was  never 
carried  out,  the  defendant  taking  no 
steps  to  enforce  it. 

In  his  petition  the  plaintiff  set 
out  the  broker's  contract  and  alleged 
that  the  sale  contract  above  men- 
tioned was  entered  into  through  his 
efforts  pursuant  thereto;  that  he 
had  fully  performed  and  was  en- 
titled to  the  stipulated  commission, 
for  which  he  prayed  judgment. 

The  answer  set  up  Baker's  failure 
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to  comply  with  the  terms  of  the  sale 
contract,  and  averred  that  at  the 
time  of  the  negotiations  with  Baker 
the  defendant  insisted  that  a  forfeit 
be  deposited,  and  stated  that  he 
would  not  sign  a  contract  without 
such  forfeit,  and  that,  in  order  to 
secure  his  signature  to  the  contract, 
the  plaintiff  orally  agreed  with  the 
defendant  to  waive  any  claim  to 
commissions  unless  the  sale  should 
be  completed  in  accordance  with  the 
terms  of  the  contract.  These  allega- 
tions  were  put  in  issue  by  reply. 

The  defendant  offered  parol  evi- 
dence at  the  trial  to  prove,  in  sub- 
stance, that  after  the  negotiations 
between  Baker  and  himself  were 
about  to  fail  because  of  Baker's  in- 
ability to  post  forfeit  money,  the 
plaintiff,  in  order  to  prevent  a  fail- 
ure of  negotiations  and  to  induce 
the  execution  of  a  contract  of  sale, 
orally  agreed  to  make  his  claim  for 
commissions  in  the  transaction  con- 
tingent upon  the  purchaser's  com- 
pliance with  the  contract.  The  of- 
fered evidence  was  excluded,  and  an 
issue  of  law  is  thus  squarely  pre- 
sented as  to  whether  a  contract  be- 
tween a  landowner  and  a  broker, 
required  by  the  statute  to  be  in  writ- 
ing, is  susceptible  of  subsequent 
parol  modification  with  respect  to 
the  compensation  provided  for 
therein. 

It  has  been  held  by  this  court  that 
the  general  rule  prohibiting  the  sub- 
sequent oral  modification  of  con- 
tracts required  by  the  statute  to  be 
in  writing  appKes  only  with  respect 
to  those  provisions  which  the  statute 
expressly  requires  to  be  contained 
in  the  writing  in  order  to  make  it 
valid.  Hetzel  v.  Lyon,  87  Neb.  261, 
126  N.  W.  997 ;  Rank  v.  Garvey,  66 
Neb.  767,  92  N.  W.  1025,  99  N.  W. 
666.  Two  provisions  only  are  spe- 
cifically mentioned  in  §  2628,  Rev. 
Stat.  1913,  as  essential  to  contracts 
employing  brokers  to  sell  land, — 
namely,  that  the  land  be  described 
and  the  compensation  set  forth. 
The  modification  which  the  defend- 
ant set  up  in  his  answer  and  offered 
to  prove  in  the  instant  case  relates 
to  the  compensation.     The  plea  is 


that  the  defendant's  agreement  un- 
der the  written  contract  to  pay  the 
stipulated  commission  in  case  the 
plaintiff  made  a  sale  on  terms  satis- 
factory to  the  defendant  was 
changed,  by  subsequent  oral  agree- 
ment, into  a  promise  to  pay  it  only 
in  the  event  that  the  purchaser 
should  perform  his  contract.  If, 
therefore,  the  role  of  the  cases  last 
cited  is  to  be  rigorously  applied, 
there  was  no  error  in  the  exclusion 
of  the  offered  evidence. 

If  there  is  any  factor  in  the  in- 
stant case  which  removes  it  from  the 
operation  of  that  rule,  it  must  be 
found  in  the  fact  that  when,  accord- 
ing  to  the  defendant's  offered  proof, 
the  negotiations  were  about  to  fail 
because  of  Baker's  inability  to  meet 
the  defendant's  terms,  the  plaintiff 
interposed  between  the  parties,  and 
offered  the  defendant  an  inducement 
to  waive  his  right  to  insist  upon 
those  terms,  by  promising  not  to 
claim  commissions  if  Baker  did  not 
perform.  Taking  the  defendant's 
offer  of  proof  as  true,  the  situation 
was  that  Baker  was  not  ready  to 
deal  upon  the  terms  upon  which  the 
defendant  had  authorized  the  plain- 
tiff to  sell  his  land.  Instead  of 
$2,920  in  cash,  he  proposed  to  pay 
no  cash  at  all,  but  to  put  in  his  land 
in  Perkins  county  as  the  equivalent 
of  $4,000  of  the  purchase  price.  Not 
only  was  Baker's  proposition  a 
material  departure  from  the  terms 
upon  which  the  defendant  had  au- 
thorized his  land  to  be  sold,  but 
Baker  was  unwilling  or  unable  to 
comply  with  the  custom  in  such 
transactions  and  to  put  up  forfeit 
money  as  an  evidence  of  good  faith. 
Under  those  conditions  it  would  not 
be  unlikely  that  the  defendant  was 
reluctant  to  approve  the  proposition 
and  to  enter  into  a  contract  for  the 
sale  of  his  land,  thus  subjecting 
himself  to  the  payment  of  commis- 
sions, without  adequate  assurance 
that  Baker  would  perform  on  his 
part. 

It  was,  moreover,  the  defendant's 
absolute  right  to  stand  upon  the 
terms  embodied  in  his  authority  to 
the  plaintiff  to  sell  the  land,  and  to 
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refuse  to  negotiate  with  Baker  upon 
other  terms.  According  to  the  de- 
fendant's offered  proof,  that  was  hfs 
attitude  until  the  plaintiff  inter- 
vened with  his  offer  to  claim  no  com- 
missions if  Baker  should  fail  to  car- 
ry out  his  contract. 

If  the  defendant  bad  persisted  in 
his  refusal  to  deal  with  Baker  on  the 
altered  terms,  it  will  not  be  contend- 
ed that  the  plaintiff  would  have  been 
entitled  to  commissions,  because  the 
latter  would  have  failed  in  the  pri- 
mary condition  of  his  right  to  com- 
missions, which  was  to  produce  a 
purchaser  able,  ready,  and  vdlling 
to  buy  upon  the  terms  of  the  con- 
tract, or  upon  any  others  that  the 
defendant  might  approve.  And  if 
the  defendant  had  consented  to  the 
altered  terms,  without  any  induce- 
ment being  held  out  to  him  by  the 
plaintiff,  his  liability  for  commis- 
sions would  be  unquestionable.  But 
in  the  instant  case  we  have  the  ad- 
ditional element  of  persuasion  or  in- 
ducement utilized  by  the  plaintiff  to 
overcome  the  defendant's  objections 
to  the  altered  terms,  in  the  form  of 
an  express  promise  to  relieve  the  de- 
fendant of  any  liability  to  him  if 
Baker  did  not  perform.  The  ques- 
tion is  whether  such  a  waiver,  not  in 
writing,  under  the  accompanying 
circumstances  of  influence  exerted 
upon  the  defendant  to  overcome  his 
resistance  and  induce  him  to  execute 
a  contract  that  he  would  not  other- 
wise have  entered  into,  will  operate 
to  modify  the  plaintiff's  right  to 
commissions  under  the  written 
broker's  contract. 

Aside  from  the  special  circum- 
stance that  the  writing  was  one 
within  the  Statute  of  Frauds,  we 
should  instantly  say  that  the  situa- 
tion presented  was  such  as  general 
considerations  of  equity  ought  to 
preclude  the  plaintiff  from  taking 
advantage  of.  Yielding  to  the  influ- 
ence of  ttie  plaintiff's  offer  to  waive 
commissions  if  the  purchaser  failed 
to  perform,  the  defendant  waived 
the  terms  upon  which  he  had  the 
right  to  insist,  'and  entered  into  a 
contract  which,  within  a  week,  the 
purchaser  expressly  repudiated  and 


refused  to  fulfU.  WiU  the  fact  that 
the  contract  was  within  the  Statute 
of  Frauds  prevent  its  subsequent 
oral  modification  under  circum- 
stances which,  in  the  case  of  a  con- 
tract not  within  the  statute,  would 
estop  a  party  to  it  from  denying  the 
modification  ? 

In  Simonton,  Jones  &  Hatcher  v. 
Liverpool,  L.  &  G.  Ins.  Co.  51  Ga.  76, 
the  following  rule  is  announced: 
"Equity  will  not  allow  the  Statute  of 
Frauds  to  be  used  as  an  instrument 
of  fraud,  and  will  decree  specific 
performance,  or  hold  the  maker  of 
a  parol  contract  estopped  from  deny- 
ing it,  when  the  otiier  party,  by 
virtue  of  it,  and  un-  „ 
der  and  in  pursu-  5k2''Sdl«%. 
ance  of  it,  has  so  far  ^rSSSi?''^  ^' 
acted  as  that  it 
would  be  aiding  in  a  fraud  to  permit 
the  contract  to  be  repudiated.  And 
what  equity  would  do,  our  courts  of 
law,  under  proper  allegations,  will 
also  do." 

When  applied  to  this  case,  the  rule 
would  mean  that,  if  the  plaintiff,  by 
his  conduct  in  assuring  the  defend- 
ant that  he  would  be  out  nothing  in 
commissions  if  Baker  failed  to  per- 
form, lulled  the  defendant  into  a 
sense  of  security,  induced. him  to 
abandon  objections  upon  which  he 
had  the  right  to  insist,  and  persuad- 
ed him  to  make  a  contract  that  he 
would  not  otherwise  have  entered  in- 
to, equity  would  not  permit  the 
plaintiff  to  repudiate  his  oral  agree- 
ment on  the  ground  of  the  Statute  of 
Frauds. 

Gerard-Fillio  Co.  v.  McNair,  68 
Wash.  321,  123  Pac.  462,  is  a  case 
in  which  the  facts  bear  considerable 
similarity  to  those  in  the  instant 
case.  There  the  broker,  in  order  to 
overcome  the  objections  of  his  prin- 
cipal to  a  certain  proposed  exchange 
which  was  not  according  to  the 
terms  prescribed  in  his  written  au- 
thority, consented,  in  lieu  of  the 
agreed  commission,  to  accept  a  sum 
of  money  and  the  conveyance  of  cer- 
tain lote.  The  principal  thereupon 
entered  into  the  exchange,  the  prop- 
erties changed  hands,  and  the  prin- 
cipal paid  the  sum  of  money  and 
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tendered  conveyance  of  the  lots  to 
the  broker.  The  latter  accepted  the 
money,  but  refused  the  lots,  and 
sued  for  the  balance  of  his  commis- 
sions under  the  original  contract, 
claiming,  as  does  the  plaintiff  in  the 
instant  case,  that  the  oral  modifica- 
tion as  to  his  commissions  was  in- 
valid with  respect  to  a  contract 
within  the  Statute  of  Frauds.  The 
court  held  the  oral  modification  bind- 
ing, because  the  broker  "not  only 
induced  the  appellants  to  pay  it  the 
sum  of  $200,  but  it  induced  the  ap- 
pellant to  enter  into  an  exchange  of 
properties  which  it  would  not  have 
entered  into  had  the  modified  agree- 
ment not  been  made.^'  In  that  case 
the  decision  was  based  partly  upon 
the  fact  that  the  exchange  of  prop- 
erties had  been  effected,  and  part  of 
the  commission  paid  and  accepted, 
and  the  remainder  tendered  under 
the  contract  as  modified,  and  partly 
upon  the  rule  that  the  broker  was 
estopped  by  his  conduct ;  but  the  ex- 
istence of  the  latter  rule  was  recog- 
nized. 

It  has  been  held  in  some  cases  that 
the  subsequent  oral  modification  of  a 
contract  required  by  the  statute  to 
be  in  writing  is  invalid  unless  it  ap- 
pears that  the  parties  afterwards 
executed  and  performed  the  contract 
as  modified.  In  such  cases  they 
would  have  estopped  themselves 
from  questioning  the  modification 
by  their  subsequent  conduct  in  ac- 
quiescing in  and  accepting  the  con- 
tract as  modified,  evidenced  by  their 
performance  of  it.  Such  was  the 
holding  of  this  court  with  reference 
to  the  oral  modification  of  the  rental 
stipulated  in  a  written  lease,  where- 
by a  decreased  rental  was  paid  and 
accepted.  Bowman  v.  Wright,  65 
Neb.  661,  91  N.  W.  580,  92  N.  W. 
580. 

In  the  instant  case,  however,  the 
contract  as  orally  modified  does  not, 
under  the  defendant's  pleading  and 
offered  proof,  rest  upon  estoppel 
arising  from  the  subsequent  ac-* 
quiescence  of  the  parties  in  it,  but 
upon  estoppel  arising  from  the  pre- 
cedent conduct  of  one  of  the  parties 
in  inducing  the  other  to  change  his 


position  in  reliance  upon  it.  Ac- 
cording to  this  theory,  the  defend- 
ant was  acting  upon  the  commission 
contract  as  orally  modified,  when  he 
signed  the  contract  with  Baker; 
under  the  plaintiff's  theory,  on  the 
contrary,  in  signing  that  contract, 
the  defendant  was  acting  upon  the 
original  unmodified  commission  con- 
tract. The  making  of  the  contract 
with  Baker  was  not,  therefore,  an 
act  so  distinctly  referable  to  the 
modified  commission  contract  as 
clearly  to  mark  it  as  an  act  in  per- 
formance of  that  contract,  as  dis- 
tinguished from  an  act  in  perform- 
ance of  the  original  contract.  Thus 
the  alleged  oral  modification  cannot 
be  held  valid  on  the  theory  of  sub- 
sequent performance,  unequivocally 
recognizing  and  executing  the  con- 
tract as  modified,  but  only,  if  at  all, 
upon  the  theory  of  estoppel  arising 
from  the  precedent  conduct  of  the 
plaintiff. 

There  is  no  reason,  in  our  opin- 
ion, why  a  party  to  a  contract  with- 
in the  Statute  of  Frauds  may  not  be 
estopped  by  his  conduct  from  disput- 
ing a  subsequent  oral  modification 
of  it,  to  the  same  extent  as  a  party 
to  any  other  contract.  It  is  a  prin- 
ciple of  equity,  superior  to  any  tech- 
nical or  artificial  legal  rules,  which 
takes  effect  whenever  the  assertion 
of  such  a  rule  would  result  in  per- 
petrating or  ratifying  a  fraud.  We 
therefore  conclude 
that  the  defendant  ?7.*f  modnfc- 
was  entitled  to  in-  "oJtr.ct!"'**"'*''" 
troduce  evidence  in 
support  of  the  averments  of  his 
answer,  and  that  there  was  in  his 
pleading  as  well  as  in  the  prelim- 
inary questions  propounded  to  his 
witnesses,  a  sufficient  foundation  for 
his  offered  proof. 

Another  contention  of  the  defend- 
ant is  that  the  contract  with  Baker 
was  so  ambiguous  with  regard  to  the 
value  at  which  the  land  in  Perkins 
county  was  to  be  taken  in  the 
transaction,  as  to  indicate  a  mutual 
mistake  which  wojuld  render  that 
contract  unenforceable.  The  de- 
fendant covenanted  to  take  this  land 
at  $3,350  and  to  assume  a  mortgage 


HECHT  V.  MARSH. 

(—  Neb.  —,  181  N.  W.  135.) 


perforiii«nc«»^ 
erroneoma  re- 
cital of  vnlm- 
alioa— 


on  it  for  $650.   He  contends  that  the 

figures  should  have 
been  $4,000,  as  the 
amount  at  which 
the  land  was  to  be 
valued.  We  are 
convinced  by  our  examination  of  the 
contract,  however,  that  the  value  in- 
tended was  $4,000,  and  this  is  dis- 
closed by  reading  all  the  provisions 
of  the  contract  together. 

The  defendant,  moreover,  cannot 
be  heard  to  say  that  the  contract 

was  void  because  of 
an  erroneous  recital 
therein,  since  it  ap- 
pears from  the  rec- 
ord, independently 
of  the  contract,  that  he  intended  to 
take  tl\e  land  at  $4,000,  and  that  the 
alleged  error  in  the  contract  did  not 
mislead  or  injure  him. 

Because  of  an  error  in  the  rejec- 
tion of  offered  evidence,  as  afore- 
said, we  recommend  that  the  judg- 
ment of  the  court  below  be  reversed, 
and  the  cause  remanded. 

Per  Curiam : 

For  the  reasons  stated  in  the  fore- 
going^ opinion,  the  judgment  of  the 
District  Court  is  reversed,  and  the 
cause  remanded,  and  this  opinion  is 


Vendor  and 
papchaii«]>» 
erv'or    la 
valnatioa  of 
«xelianire    land— 


adopted  by  and  made  the  opinion  of 
the  court. 

Petition  for  rehearing  denied. 


HOTS. 

The  decision  in  Hecht  v.  Marsh 
(reported  herewith)  ante,  1,  is  an 
illustration  of  the  reluctance  general- 
ly shown  by  the  courts  to  allow  the 
Statute  of  Frauds  to  invalidate  an 
oral  modification  of  a  written  contract 
within  the  Statute  of  Frauds,  which 
has  been  performed.  In  this  decision 
the  court  makes  clear  the  principle 
that  an  executory  oral  modification  is 
ineffectual,  but  it  is  there  held  that, 
where  in  reliance  upon  the  o^al  agree- 
ment a  party  has  performed  or 
changed  his  position  to  his  disadvan- 
tage, the  rights  and  liabilities  of  the 
parties  will  be  determined  by  the 
modified  agreement.  The  general 
question  of  the  effect  of  the  Statute 
of  Frauds  upon  the  right  to  modify, 
by  subsequent  parol  agreement,  a 
written  contract  required  by  the  stat- 
ute to  be  in  writing,  is  discussed  in 
the  annotation  to  Schaap  v.  Wolf, 
post,  10. 


JACOB  SCHAAP,  Respt., 

V. 

PETER  M.  WOLF  et  al.,  Appts. 

JVisconMn  Supreme  Court  ^  Febrtiary  S,  1021. 

(_  Wis.  — ,  181  N.  W.  214.) 

Contract  —  modification  by  parol. 

1 .  A  provision  in  a  written  contract  for  sale  of  standing  timber,  giving 
a  right  of  removal  during  a  coming  winter  provided  grantor  still  owned 
the  land,  cannot  be  modified  by  parol  so  as  to  provide  for  removal  at  that 
time  regardless  of  who  then  owned  the  property. 

[See  note  on  this  question  beginning  on  page  10.] 


-  sale  of  standing  timber  —  Statute 
of  Frauds. 

2.  A  sale  of  standing  timber  must 


be  in  writing,  under  the  Statute  of 
Frauds. 

[See  17  R.  C.  L.  1068-1072.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  She- 
boygan County  (Kirwan,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
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recover  damages  for  refusal  of  defendants  to  permit  him  to  enter  certain 
lands  and  cut  the  standing  timber  thereon.    Reversed. 


Statement  by  Vinje,  J. : 

Action  to  recover  damages  for  re- 
fusal to  permit  plaintiff  to  enter  cer- 
tain lands  and  cut  the  standing 
timber  thereon.  December  18, 1916, 
the  defendant  Wolf  owned  the  land, 
and  entered  into  a  written  unrecord- 
ed contract  with  the  plaintiff,  per- 
mitting him  to  enter  and  cut  all  the 
standing  timber  thereon,  all  the  tim- 
ber to  be  removed  before  May  1, 
1917.  It  further  provided :  "If  Mr. 
Wolf  still  owns  the  farm  next  win- 
ter, Mr.  Schaap  may  have  the  priv- 
ilege of  removing  timber  at  that 
time." 

On  May  29,  1917,  Wolf  conveyed 
the  land  to  the  defendant  Heise,  and 
on  August  29,  1917,  he  conveyed  it 
to  the  defendant  Lindow. 

The  jury  found:  (1)  That  on 
April  2,  1917,  Wolf  without  consid- 
eration  orally  agreed  to  allow  plain-' 
tiff  to  cut  and  remove,  during  the 
winter  of  1917-1918,  the  balance  of 
the  timber  then  uncut;  (2)  that  be- 
fore Wolf  conveyed  to  Heise  he  in- 
formed him  of  the  written  agree- 
ment, but  not  of  the  oral  one;  (3) 
that  they  did  not  mutually  agree 
that  Heise  should  permit  plaintiff  to 
cut  and  remove  the  timber  in  the 
winter  of  1917-1918 ;  (4)  that  at  the 
time  of  said  conveyance  it  was  not 
orally  agreed  between  Heise  and 
Wolf  that  it  was  made  subject  to  the 
condition  that  plaintiff  should  have 
the  right  to  cut  and  remove  the  tim- 
ber in  the  winter  of  1917-1918;  (5) 
that  Lindow,  at  and  before  the  time 
he  bought  from  Heise,  had  notice 
that  Wolf  had  sold  plaintiff  all  the 
timber;  had  notice  of  the  written 
agreement,  and  also  of  the  oral 
agreement  of  April  2,  1917;  (6) 
that  plaintiff  ceased  cutting  in  the 
spring  of  1917,  relying  upon  the  ex- 
tension of  time  granted  in  the  oral 
agreement;  and  (7)  damages  $225. 
The  court  dismissed  the  action  as  to 
the  defendant  Heise,  and  entered 
judgment  against  the  defendants 
Wolf  and  Lindow  for  the  damages 
found,  with  interest  and  costs,  from 
which  judgment  they  appealed. 


Mr.  M.  C.  Mead,  for  appellant  Wolf: 

The  sale  of  standing  timber  is  a  sale 
of  an  interest  in  real  estate. 

Daniels  v.  Bailey,  43  Wis.  566. 

Plaintiff  should  have  brought  an  ac« 
tion  in  equity  to  establish  his  title  to 
this  standing  timber. 

Peshtigo  Lumber  Co.  v.  Ellis,  122 
Wis.  433,  100  N.  W.  834. 

Defendant  Wolf  is  entitled  to  judg- 
ment in  his  favor  upon  the  special 
verdict  dismissing  the  plaintiff's  ac- 
tion as  against  himself. 

30  Cyc.  p.  129;  Lull  v.  Fox  &  W. 
Improv.  Co.  19  Wis.  101;  Greene  v. 
Nunnemacher,  36  Wis.  50;  Draper  v. 
Brown,  115  Wis.  361,  91  N.  W.  1001 ; 
Dicey,  Parties  to  Actions,  429. 

Messrs.  George  L.  Mooney  and  Bow- 
ler &  Bowler,  for  appellant  Lindow: 

A  purphaser  may  not  only  enjoy  the 
property  free  from  any  adverse  claims 
of  which  he  had  no  notice  at  the  time 
of  his  purchase,  but  he  may  also 
transfer  his  right  in  this  respect  to 
others,  and  the  fact  that  his  alienee 
has  notice  is  immaterial ;  it  being  thus 
the  rule  that  a  purchaser  with  notice 
from  a  purchaser  without  notice  has 
all  the  rights  of  the  latter. 

16  Am.  &  Eng.  Enc.  Law,  841; 
Simon  v.  Kaliske,  1  Sweeny,  804; 
Varick  v.  Briggs,  6  Paige,  323;  East 
v.  Pugh,  71  Iowa,  162,  32  N.  W.  309. 

The  oral  extension  or  modification 
of  the  written  agreement  made  and  ex- 
ecuted on  December  18th,  1916,  be- 
tween the  plaintiff  and  defendant 
Wolf,  is  void,  and  confers  no  rights 
on  the  plaintiff. 

17  Am.  &  Eng.  Enc.  Law,  448,  § 
454;  Hanson  v.  Gunderson,  95  Wis. 
613,  70  N.  W.  827;  Foley  v.  Marsch, 
162  Wis.  25,  154  N.  W.  982;  Welsh  v. 
Gossler,  89  N.  Y.  540. 

The  written  agreement  was  not  exe- 
cuted under  seal  and  hence  conveyed 
no  legal  title  to  the  standing  timber, 
because  it  is  a  part  of  the  real  estate ; 
but  only  served  to  create  an  equitable 
right  in  the  timber  which  a  court  of 
equity  would  protect  and  enforce  in  a 
proper  case. 

Peshtigo  Lumber  Co.  v.  Ellis,  122 
Wis.  433,  100  N.  W.  834;  Bruley  v. 
Garvin,  105  Wis.  625,  48  L.R.A.  839,  81 
N.  W.  1038;  Marsh  v.  Bellew,  45  Wis. 
36;  Lillie  v.  Dunbar,  62  Wis.  198,  22 
N.  W.  467;  Price  &  B.  Co.  v.  Madison. 
17  S.  D.  247,  95  N.  W.  933;  Emerson 


SCHAAP 

(—  Wis.  — ,  i 

T.  Shores,  95  Me.  237,  85  Am.  St.  Rep. 
404,  49  Atl.  1051. 

If  the  plaintiff  had  any  rights 
against  the  defendants,  his  relief 
could  be  obtained  only  in  a  court  of 
equity,  and  not  in  an  action  at  law. 

Peshtigo  Lumber  Co.  v.  Ellis,  122 
Wis.  43B,  100  N.  W.  834;  Jilek  v.  Zahl, 
162  Wis.  157,  155  N,  W.  909. 

Mr.  H.  J.  Rooney,  for  respondent: 

A  verbal  extension  of  the  time  of 
performance  of  a  written  agreement, 
made  by  the  parties  and  relied  upon  by 
the  plaintiff,  is  a  valid  extension,  and 
"defendant  is  estopped  from  taking 
advantage  of  the  failure  of  the  plaintiff 
to  comply  with  the  terms  of  the  origi- 
nal contract." 

Hirsch  Rolling  Mill  Co.  v.  Mil- 
waukee &  F.  River  Valley  R.  CJo.  165 
Wis.  220,  161  N.  W.  747;  Lawton 
V.  Racine,  137  Wis.  593,  119  N.  W. 
331;  Thomson  v.  Poor,  147  N.  Y. 
402,  42  N.  E.  18;  Scheerschmidt  v. 
Smith,  74  Minn.  224,  77  N.  W.  34; 
Newberry  v.  Chicago  Lumbering  Co. 
154  Mich.  84,  117  N.  W.  592 ;  McDow- 
ell V.  McDowell,  141  Iowa,  286,  31 
L.R.A.(N.S.)  176,  133  Am.  St.  Rep. 
170,  119  N.  W.  702;  20  Cyc.  287;  Pom. 
Eq.  Jur.  §  803 ;  16  Cyc.  726. 

Defendant  Lindow  was  not  a  pur- 
chaser in  good  faith. 

Mueller  v.  Brigham,  53  Wis.  173,  10 
N.  W.  366 ;  Brinkman  v.  Jones,  44  Wis. 
498;  Helms  v.  Chadborne,  45  Wis.  60; 
Stewart  v.  McSweeney,  14  Wis.  468; 
Quinlan  v.  Pierce,  34  Wis.  304;  Berg- 
eron V.  Richardott,  55  Wis.  129,  12  N. 
W.  384 ;  First  Nat.  Bank  v.  Chaf ee,  98 
Wis.  42,  73  N.  W.  318;  Coe  v.  Manseau, 
62  Wis.  81,  22  N.  W.  155;  Herren  v. 
Strong,  62  Wis.  223,  22  N.  W.  408; 
Martin  v.  Morris,  62  Wis.  418.  22  N.  W. 
525;  Meade  v.  Gilfoyle,  64  Wis.  18,  24 
N.  W.  413;  Wickes  v.  Lake,  25  Wis.  71. 

Plaintiff  had  an  adequate  remedy 
at  law  against  defendants. 

Mioek  V.  Wamka,  165  Wis.  97,  161  N. 
W.  367;  Sullivan  v.  Ashland  Light, 
Power  &  Street  R.  Co.  156  Wis.  445, 
146  N.  W.  506;  Peters  v.  Chicago  &  N. 
W.  R.  Co.  165  Wis.  529,  162  N.  W. 
916;  Hommel  v.  Badger  State  Invest. 
Co.  166  Wis.  235,  165  N.  W.  20;  Scheer- 
schmidt v.  Smith,  74  Minn.  224,  77  N. 
W.  34;  Knauf  &  T.  Co.  v.  Elkhart  Lake 
Sand  &  Gravel  Co.  153  Wis.  306,  48 
LR.A.(N.S.)  744,  141  N.  W.  701; 
Swihart  v.  Harless,  93  Wis.  211,  67 
N.  W.  413;  Douglas  County  v.  Wal- 
bridge,  38  Wis.  179 ;  Zeller  v.  Martin, 
84  Wis.  5,  54  N.  W.  330. 


V.  WOLF.  9 

81  N.  W.  tti,) 

Vinje,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  Wolf  contends  that 
since  the  oral  agreement  of  April  2, 
1917,  relates  to  an  interest  in  land, 
— standing  timber, — it  is  void  under 
the  Statute  of  Frauds.  Section 
2302,  Stat.  1919.  The  defendant 
Lindow  makes  the  same  defense, 
and  further  claims  that,  since  his 
grantor,  Heise,  was  a  bona  fide  pur- 
chaser for  value  and  without  notice 
of  the  oral  extension  of  time  for  the 
removal  of  the  timber,  he  took  as 
good  a  title  as  Heise  had,  and  is 
therefore  not  liable— citing  Tiffany, 
Real  Property,  1095 ;  Simon  v.  Kal- 
ski,  1  Sweeny,  304,  and  East  v. 
Pugh,  71  Iowa,  162,  32  N.  W.  309. 
If  the  first  of  these  respective  claims 
is  sustained,  it  disposes  of  the  case 
in  favor  of  the  appellants,  and  al- 
leged errors  in  procedure  need  not 
be  discussed. 

That  a  contract  for  the  sale  of 
standing  timber  relates  to  an  in- 
terest in  land,  and  comes  within  tixe 
Statute  of  Frauds, 
is  well  settled  in  this  SL"«afni"7imbeV 
state  (Daniels  v.  «?!•*?**  **' 
Bailey,  43  Wis.  566 ; 
Seymour  v.  Cushway,  100  Wis.  590, 
69  Am.  St.  Rep.  957,  76  N.  W.  769, 
and  cases  cited ;  Huntington  v.  Bur- 
deau,  149  Wis.  268,  135  N.  W.  845, 
and  cases  cited),  and  is  not  con- 
tested by  plaintiff.  But  he  contends 
that,  though  the  contract  is  within 
the  Statute  of  Frauds,  the  oral 
agreement  of  April  2  was  but  an  ex- 
tension of  time  of  performance,  and 
under  the  rule  in  Hirsch  Rolling 
Mill  Co.  v.  Milwaukee  &  F.  River 
Valley  R.  Co.  165  Wis.  220,  161  N. 
W.  741,  the  defendants  are  estopped 
from  setting  up  the  statute  as  a  de- 
fense. In  that  case  the  oral  agree- 
ment related  solely  to  the  time  of 
performance,  without  in  any  other 
respect  modifying  the  written  con- 
tract of  sale  of  goods.  In  the  case 
at  bar  the  written  contract  is  mod- 
ified by  the  oral  agreement,  by  strik- 
ing out  the  clause  therein  stating: 
"If  Mr.  Wolf  still  owns  the  farm 
next  winter,  Mr.  Schaap  may  have 
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the  privilege  of  removing  the  timber 
at  that  time." 

It  is  conceded  that  Mr.  Wolf  did 
not  own  the  farm  next  winter,  but 
it  is  claimed  that  nevertheless  plain- 
tiff had  a  right  to  remove  the  timber. 
This  can  mean  only  one  thing,  name- 
ly, that  the  above-quoted  provi- 
sion of  the  written  contract  was  by 
the  oral  agreement  eliminated,  and 
an  absolute  agreement  made  that,  no 
matter  who  the  owner  was,  plaintiff 
should  have  the  right  to  remove  the 
timber  in  the  winter  of  1917-1918. 
If  this  is  not  so,  then  the  oral  agree- 
ment added  nothing  to  the  written 
contract,  for  under  that  he  had  a 
right  to  remove  the  timber  the  next 
winter  if  Wolf  owned  the  farm ;  no 
additional  agreement  was  necessary 
to  give  him  that  right.  In  other 
words,  it  is  claimed  that  a  contract 

within  the   Statute 

bTSSioT.**"'*       of  Frauds  can,  by 

an  oral  agreement, 
be  validly  changed  as  to  a  material 
condition  therein.  This  is  not  the 
law.  Hanson  v.  Gunderson,  95  Wis. 
613,  70  N.  W.  827;  Saveland  v. 
Western  Wisconsin  R.  Co.  118  Wis. 
272,  95  N.  W.  130,  and  cases  cited. 
If  that  could  be  done,  it  would  prac- 
tically nullify  the  Statute  of  Frauds ; 
f  or>  if  you  had  any  contract  in  writ- 


ing, you  could  make  an  entirely 
different  one  by  parol,  using  the 
written  one  as  a  basis  of  the  change. 
The  result  would  be  that  oral  con- 
tracts preceded  by  a  written  one 
would  be  valid,  though  quite  differ- 
ent therefrom,  while  wholly  oral 
contracts  would  be  void.  To  hold 
that  an  original  party  to  a  written 
contract  is  held  estopped  to  insist 
upon  the  time  of  performance  there- 
of when  he  himself  has  caused  the 
delay,  as  in  the  Hirsch  Case  above 
cited,  affects  no  condition  of  the 
written  contract  except  the  time  of 
performance.  Here  one  of  the  par- 
ties sought  to  be  estopped  was  not 
a  party  to  the  original  contract,  but 
we  do  not  rest  the  decision  upon  that 
ground,  and  express  no  opinion  as 
to  how  that  might  affect  the  question 
of  estoppel  in  a  proper  case. 

It  follows  as  a  matter  of  course 
that  if  the  oral  agreement  is  not 
binding  upon  Wolf,  who  made  it,  it 
cannot  be  binding  upon  Lindow, 
even  if  he  had  notice  of  it.  It  will, 
therefore,  not  be  necessary  to  pass 
upon  the  question  of  his  taking  good 
title  through  Heise,  his  grantor. 

Judgment  reversed  as  to  appel- 
lants, and  cause  remanded,  with  di- 
rections to  dismiss  the  complaint  as 
to  them  upon  the  merits. 


ANNOTATION. 

Effect  of  the  Statute  of  Frauds  upon  the  right  to  modify,  by  subsequent  parol 
agreement,  a  written  contract  required  by  the  statute  to  be  in  writing. 


I.  Introductory,  10. 

II.  Rule  that  contract  cannot  be  modi- 
fied by  oral  agrreement: 

a.  In  general,  14. 

b.  Application  as  dependent  up- 

on character  of  modification, 
29. 
c  Action   taken  on   oral   agree- 
ment, 84. 

/.  Introductory, 

It  is  a  well-settled  rule  that  a 
written  agreement  not  within  the 
Statute  of  Frauds  may  be  modified  by 
the  subsequent  oral  agreement  of  the 
parties.  6  R.  C.  L.  299 ;  Elliott,  Contr. 
§  1988 ;  3  Page,  Contr.  §  1348 ;  2  Page, 
Contr.  §  608;  9  Cyc.  597,  598.    That  a 


III.  Rule   that   oral   modification   of   a 

matter  relating  to  the  perform- 
ance is  valid,  36. 

IV.  Rule  that  oral  modification  which 

has  been  acted  upon  is  valid : 

a.  In  general,  39. 

b.  Theories,  46. 

V.  Extension  of  time,  52. 

contract  under  seal  cannot  be  modi- 
fied by  subsequent  oral  agreement  is 
the  doctrine  of  some  cases,  but  the 
contrary  is  held  as  to  this  in  other 
cases.  6  R.  C.  L.  800;  Elliott,  Contr. 
§  1988;  9  Cyc.  696. 

The   parol-evidence    rule   excludes 
only  prior  and  contemporaneous  nego- 
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tiations  of  the  parties;  it  does  not 
apply  to  subsequent  agreements  en- 
tered into  by  thenL  6  R.  C.  L.  299; 
4  Wigmore,  Ev.  §  2441;  5  Chamber- 
layne,  Ev.  §  3566.  The  court  in  Castro 
V.  lilies  (1854)  13  Tex.  229,  confuses 
these  two  things.  After  referring  to 
the  rule  that  no  written  agreement 
can  be  added  to,  altered,  varied,  or 
changed  by  parol  testimony,  the  court 
points  out  that  in  the  case  at  bar  it 
was  attempted,  by  subsequent  agree- 
ment, to  substitute  other  lands  for 
those  mortgaged,  and  adds:  "What  is 
this  but  an  attempt  to  alter,  or  to  vary, 
or  to  change  a  written  instrument  by 
parol?" 

Whether  the  Statute  of  Frauds  pre- 
vents the  subsequent  oral  modiiication 
is  the  subject  of  investigation  in  this 
annotation. 

The  annotation  has  been  confined 
to  agreements  attempting  to  modify 
the  prior  written  agreement,  and  ex- 
cludes cases  in  which  a  discharge  of 
the  written  agreement  was  attempted. 
One  phase  of  discharge,  viz.,  the 
surrender  of  a  written  lease  by  parol, 
has  been  discussed  in  the  note  in  4 
AL.R.  666. 

Modification  may  consist  of  two 
elements:  (1)  A  discharge  of  the 
written  contract,  or  some  of  its  terms ; 
(2)  the  creation  of  a  new  obligation 
instead  of  those  discharged,  so  that  a 
phase  of  discharge  is  necessarily  con-* 
sidered  herein.  But  this  extends  only 
so  far  as  it  is  connected  with  an 
attempted  substitution.  In  a  great 
majority  of  the  cases  discussed  in  this 
annotation,  modification  is  not  sepa- 
rated into  its  elements.  It  is  true,  of 
course,  that  modification  may  not  in- 
volve a  discharge  of  any  element  of 
the  origrinal  contract,  but  may  consist 
merely  of  additions. 

The  modification  of  contracts  orig- 
inally oral,  but  which  have  been 
taken  out  of  the  Statute  of  Frauds  by 
part  performance,  acceptance,  etc.,  is 
not  considered.  It  has  been  held, 
where  a  contract  for  the  sale  of  goods 
is  taken  out  of  the  Statute  of  Frauds 
by  the  payment  of  earnest  money,  but 
is  not  reduced  to  writing,  that  it  does 
not  contravene  the  spirit  or  policy  of 
the  statute  to  allow  its  terms  to  be 


varied  by  parol,  any  more  than  it  would 
to  allow  the  terms  of  the  original  con- 
tract to  be  thus  proved.  It  is  compe- 
tent, therefore,  for  the  parties  to 
extend  or  vary  the  time  for  the  per- 
formance of  such  a  contract  by  a  sub- 
sequent parol  agreement  at  any  time 
while  it  remains  executory.  Packer  y. 
Stewart  (1861)  34  Vt  127.  It  is  the 
theory  of  some  courts  that  a  lease 
which  has  less  than  a  year  to  run 
after  the  subsequent  agreement  may 
be  modified  by  a  parol  agreement, 
since  it  is  then  not  within  the  Statute 
of  Frauds.  Doherty  v.  Doe  (1893)  18 
Colo.  456,  33  Pac.  166.  The  decision 
in  this  case,  however,  is  based  upon 
another  ground.  Sherman,  C.  &  Co. 
V.  Buffum  &  Pendleton  (1919)  91  Or. 
352,  179  Pac.  241. 

The  question  as  to  what  amounts  to 
a  modification  is  beyond  the  scope  of 
the  annotation.  If  the  subsequent 
agreement  is  treated  as  a  modification, 
it  is  discussed  herein;  otherwise  not. 
Some  examples  of  facts  which  have 
been  held  not  to  amount  to  modifica- 
tion are,  however,  given  infra.  In 
holding  that  a  purchaser  of  real 
estate,  who  had  made  a  cash  payment, 
could  not  recover  the  payment  so 
made  on  the  theory  that  the  vendor 
had  defaulted  in  failing  to  furnish  an 
abstract  within  the  time  fixed  in  the 
written  contract  of  sale,  where  the 
purchaser  had,  prior  to  the  date  fixed, 
waived  this  provision  of  the  contract 
by  requesting  the  vendor  not  to  de- 
liver, and  afterwards  again  waived 
performance  by  offering  to  go  on  with 
the  deal  by  requesting  that  the 
abstract  be  sent  to  his  attorney,  the 
court  in  Stout  v.  Edwards  (1919)  — 
Mo.  App.  — ,  210  S.  W.  128,  says: 
'The  contract  here  is  in  writing. 
There  has  been  no  effort  made  to 
change  it,  but  only  that  a  certain  part, 
as  to  an  abstract  being  furnished  on 
a  certain  day,  has  not  been  required  to 
be  performed.  There  is  nothing  in  the 
law  hindering  that."  The  question  of 
modification  by  parol  is  not  raised, 
where  the  parties  by  mistake  stated  a 
wrong  purchase  price  in  their  con- 
tract for  the  sale  of  real  estate,  and 
subsequently  had  the  scrivener  who 
drew  the  contract  change  the  amount 
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to  the  correct  purchase  price.  Eneed- 
ler  V.  Anderson  (1892)  43  IlL  App. 
317.  An  agreement  between  the  vend- 
or and  vendee  of  goods,  upon  the 
vendee's  finding  himself  unable  to  pay 
for  the  goods,  that  the  vendor  should 
buy  them  back,  is  not  a  modification 
of  the  original  contract,  but  a  resale. 
Blanchard  v.  Trim  (1868)  38  N.  Y. 
225.  In  Creigh  v.  Boggs  (1881)  19 
W.  Va«  240,  specific  performance  of  a 
written  contract  for  the  sale  of  land 
was  granted,  with  parol  variations  in 
the  courses  of  the  land  agreed  to  by 
the  parties  subsequently  and  admitted 
in  the  answer,  where  the  variations  in 
the  courses  were  not  made,  as  ad- 
mitted by  the  answer,  with  a  view  of 
modifying  the  original  parol  under- 
standing of  the  parties  which  pre- 
ceded the  written  contract,  but  simply 
to  carry  out  the  original  parol  agree- 
ment and  understanding,  which  the 
written  contract  failed  to  do  because 
of  a  mutual  mistake  of  the  parties. 

The  annotation  has  also  been  con- 
fined to  modification  by  agreement,  as 
distinguished  from  a  mere  forbear- 
ance or  waiver  by  one  of  the  parties 
thereto.  The  line  between  these  two 
situations^  is  somewhat  indistinct  in 
the  cases,  however  clear  it  may  be 
in  theory.  The  mere  act  of  a  purchas- 
er in  awaiting  delivery  by  his  vendor 
may  not  in  all  cases  amount  to  a  con- 
tract extending  time.  Where  it  does 
not,  the  Statute  of  Frauds,  of  course, 
has  no  application.  Ogle  v.  Vane 
(1867)  L.  R.  2  Q.  B.  (EngO  275,  7 
Best  &  S.  855,  36  L.  J.  Q.  B.  N.  S.  175, 
15  Week.  Rep.  564. 

See  Albert  Mackie  &  Co.  v.  S.  S. 
Dale  &  Sons  (1920)  122  Miss.  430,  84 
So.  453,  infra,  IV.  a. 

The  annotation  has  also  been  con- 
fined to  the  modification  of  executory 
contracts;  that  is,  to  the  modification 
before  breach,  or  expiration  thereof 
by  its  terms. 

An  agreement  by  a  mortgagee  to  ac- 
cept payment  of  the  mortgage  debt  in 
other  than  money  is  held  not  an  agree- 
ment with  respect  to  a  conveyance  in 
land,  hence  is  not  within  the  Statute 
of  Frauds.  McKenzie  v.  Stewart 
(1916)  196  Ala.  241,  72  So.  109.  It  is 
stated  that  it  is  true  that  the  result  of 


the  mortgagee's  acceptance  of  the 
property  agreed  to  be  accepted  in  pay- 
ment would  be  the  release  of  the  land 
from  the  mortgage,  but  the  same  re- 
sult would  follow  from  his  acceptance 
of  money  also,  and  in  either  case  the 
release  of  the  land  results  incidental- 
ly from  the  operation  of  law,  and, 
not  from  any  agreement  of  the  par- 
ties. 

Other  examples  of  facts  held  not 
to  present  a  case  within  the  Statute 
of  Frauds  appear  in  the  cases.  An 
agreement  by  vendors  who  were  un- 
der obligation  to  remove  clouds  upon 
their  title,  with  the  vendee,  to  remove 
the  clouds,  has  been  held  an  original 
undertaking,  which  does  not  vary,  add 
to,  or  contradict  the  written  contract 
of  sale,  and  is,  therefore,  not  required 
by  the  Statute  of  Frauds  to  be  in 
writing.  Foster  v.  Hoff  (1913)  37 
Okla.  144,  131  Pac.  531,  Ann.  Gas. 
1916B,  218. 

It  has  been  held  that  a  written 
agreement  between  a  grantor  and 
grantee  after  the  conveyance  of  the 
land,  that  a  balance  on  the  purchase 
price  should  be  retained  until  the 
grantor  had  perfected  the  title,  might 
be  modified  by  oral  agreement  of  the 
parties  that,  in  consideration  of  an 
abatement  of  part  of  the  purchase 
price  so  retained,  the  balance  of  the 
purchase  money  should  be  paid  with- 
out the  perfection  of  the  title  as 
agreed  upon.  Negley  v.  JefFers  (1875) 
28  Ohio  St.  100.  This  is  on  the  theory 
that  the  contract  was  not  one  within 
the  Statute  of  Frauds. 

The  extensions  from  time  to  time 
by  parol  for  periods  less  than  a  year, 
of  a  contract  which  was  to  be  per- 
formed within  a  year,  are  unaffected 
by  the  Statute  of  Frauds.  Donovan  v. 
Richmond  (1886)  61  Mich,  467,  28  N. 
W.  516. 

A  subsequent  agreement,  specify- 
ing a  certain  place  within  a  city  for 
the  payment  of  a  balance  due  upon  a 
land  contract  which  specified  no  par- 
ticular part  of  the  city  for  the  pay- 
ment of  the  balance,  is  held  in  Sayre 
V.  Mohney  (1899)  35  Or.  141,  56  Pac. 
526,  not  to  change  or  qualify  the 
terms  of  the  written  agreement,  but 
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to  be  a  collateral  or  independent  en- 
gagement. 

There  was  an  attempt  to  modify  a 
lease  in  Blumenthal  v.  Bloomingdale 
(1885)  100  N.  Y.  558,  3  N.  E.  292,  but 
no  specific  objection  to  the  evidence 
of  the  modification  founded  upon  the 
Statute  of  Frauds  was  taken  when 
the  proof  was  offered,  and  there  was 
no  exception  to  the  charge  that,  after 
breach,  the  terms  of  the  lease  could 
be  modified  or  altered  by  a  parol 
agreement;  the  sole  contention  being 
that  the  substituted  agreement  which 
formed  the  basis  of  the  lessee's  right 
was  itself  void  as  a  lease  for  more 
than  one  year,  or  revocable  as  a  mere 
license  founded  upon  no  considera- 
tion. 

A  contract  for  the  sale  of  land,  on 
which  the  vendor  agreed  to  erect  a 
house  of  a  specified  value  according 
to  plans  which  were  to  be  subsequent- 
ly prepared  and  approved,  is  not  con- 
clusive of  the  plans  according  to 
which  the  building  was  to  be  con- 
structed; hence  the  Statute  of  Frauds 
does  not  apply  to  so  much  of  the  con- 
tract as  relates  to  the  building.  It  is, 
therefore,  permissible  for  the  parties 
to  modify  or  alter  the.  plan  without 
evidencing  that  modification  or  alter- 
ation in  writing.  Petrie  v.  Spooner 
(1920)  145  Ark.  188,  223  S.  W.  383. 

The  obligation  represented  by  a 
note  given  to  evidence  the  unpaid  pur- 
chase price  of  land  may  be  modified 
by  oral  agreement,  since  the  obliga- 
tion represented  by  the  note  might 
have  rested  in  parol  as  well  as  in 
writing,  it  not  being  a  contract  for  the 
sale  of  land.  McCoun  v.  Shipman 
(1920)  —  Ind.  App.  — ,  128  N.  E.  683. 

An  offer  to  purchase  lands,  limit- 
ing the  time  v^thin  which  it  may  be 
accepted,  is  not  an  agreement  within 
the  meaning  of  the  Statute  of  Frauds ; 
consequently,  an  agreement  to  extend 
the  time  fixed  in  the  writing  for  the 
acceptance  thereof  is  not  an  agree- 
ment which  the  statute  requires  to  be 
evidenced  in  writing.  Morrell  v.  Studd 
t  Millington  [1913]  2  Ch.  (Eng.)  648, 
109  L.  T.  N.  S.  628,  58  Sol.  Jo.  12. 

Modification  of  a  contract  must  be 
distinguished  from  the  entering  into 
a  new  contract  which  is  to  take  the 


place  of  the  old.  Examples  of  new 
contracts  appear  in  the  following 
cases:  In  ^ilson  v.  Beam  (1890)  12 
Ky.  L.  Rep.  367,  14  S.  W.  362,  a  pur- 
chaser of  land  at  an  auction  sale,  be- 
ing unable  to  give  the  bond  required, 
wrote  to  the  vendor  to  that  effect,  and 
stated  that  he  would  have  to  renounce 
the  contract.  This  was  acceded  to  by 
the  vendor,  who  entered  into  a  new 
agreement  with  the  vendee  relative  to 
the  purchase  of  the  sajne  land,  upon 
new  terms  as  to  security.  Upon  an 
action  for  breach  of  the  oral  contract, 
this  was  treated  as  a  new  contract, 
and  not  as  a  modification  of  the  old, 
and  it  is  held  that,  the  agreement  be- 
ing verbal,  no  action  for  its  breach 
can  be  maintained.  A  surety  for  the 
lessor  of  a  mill,  who  has  verbally  as- 
sented to  a  subsequent  agreement  be- 
tween the  lessor  and  lessee  changing 
the  term  of  the  lease,  is  not  relieved 
of  liability  on  his  suretyship.  Smith 
V.  Loomis  (1883)  74  Me.  503.  The 
argument  for  the  surety  was  that  the 
second  arrangement  was  a  new  and 
independent  contract  substituted  for 
and  canceling  the  first  one,  and  was 
not  binding  upon  the  surety  on  ac- 
count of  the  Statute  of  Frauds,  a  con- 
tention that  was  denied.  See  also 
Pearsall  v.  Henry  (1908)  153  CaL  314, 
95  Pac.  154.  An  interesting  decision 
on  this  point  appears  in  Cross  v. 
Ramdullah  (1921)  274  Fed  762.  In 
that  case,  involving  written  leases 
of  rice  lands,  upon  the  lessor's  fail- 
ure to  furnish  water  for  the  irri- 
gation of  the  lands  and  upon  the 
lessee's  notifying  the  lessor  of  an 
intention  to  terminate  the  leases,  the 
lessor  agreed  orally  that  if  the  les- 
see would  continue  in  possession 
of  the  land  and  care  for  the  crops 
of  rice  planted,  and  the  land  did 
not  produce  the  normal  crop  of 
good  rice,  the  lessor  would  repay 
lessee  all  rental  money  on  the  land 
so  failing  to  produce,  and  would  re- 
linquish all  claim  for  rental  for  the 
year  1918  on  such  land  as  failed  to 
produce  a  normal  crop,  and  would 
also  pay  the  lessee  all  money  which 
had  been  expended,  or  which  might 
thereafter  be  expended,  by  lessee,  on 
the  nonproducing  land.     The  lessee 
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concurred  in  this  agreement  and  re- 
mained in  possession  of  the  land.  In 
sustaining  the  parol  agreement  the 
court  says:  "Regarded  as  an  altera- 
tion or  modification  of  the  leases,  the 
alleged  oral  promise  or  agreement 
must  fail.  But  should  it  be  so  re- 
garded? It  was  entered  into  to  meet 
a  situiation  that  had  arisen,  and  for  a 
compromise  and  adjustment  thereof 
to  suit  the  purposes  of  the  parties. 
The  leasing  was  for  a  term  of  two 
years,  the  major  part  of  which  in 
time  was  yet  to  run.  The  effect  of  the 
agreement,  if  made, — ^which  was  for 
the  jury  to  determine, — was  not  to  al- 
ter the  terms  of  the  leases  in  any 
respect,  nor  to  modify  the  stipulations 
therefin  contained,  but  to  take  care  of 
the  situation  that  had  then  arisen, 
and  enable  the  parties  to  harvest  the 
crop  which  would  eventually  be  pro- 
duced for  the  year  1918;  and  it  was 
to  be  performed  within  a  year.  The 
agreement  did  not  contemplate  a 
change  that  was  to  be  imposed  upon 
the  contracts  of  leasing  for  future 
observance.  Its  single  purpose  was 
to  meet  an  emergency,  leaving  the 
leases,  when  that  was  disposed  of,  to 
run  on  as  they  were  written.  We  are 
impelled  to  the  conclusion  that  the  al- 
leged promise  or  agreement  must  be 
regarded  as  a  new  and  independent 
agreement,  and  not. as  an  alteration 
or  modification  of  the  leases,  within 
the  meaning  of  §  1698  of  the  Civil 
Code."  Section  1698  of  the  Civil 
Code,  referred  to,  is  that  of  Califor- 
nia, and  provides  that  "a  contract  in 
writing  may  be  altered  by  a  contract 
in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise." 

It  may  be  stated  generally  at  this 
point  that,  with  the  exception  of  the 
cases  discussed  under  subd.  III.,  the 
cases  uniformly  support  the  rule  that 
an  oral  modification  of  a  written  con- 
tract within  the  Statute  of  Frauds — 
that  is,  the  agreement  itself — is  un- 
enforceable. That  the  modified  con- 
tract is  unenforceable  is  held  in  some 
cases  in  which  it  appears  that  acts 
have  been  done  in  accord  with  the 
oral  modification,  and,  in  some  cases 
at  least,  where  it  is  expressly  alleged 
that  'such  acts  were  done  in  reliance 
upon   the   oral   modification.     Other 


cases  in  which  a  party  has  acted  in 
reliance  upon  the  oral  modification, 
especially  where  he  has  completed 
performance  of  the  obligations  im- 
posed upon  him  by  the  agreement, 
hold  that  the  rights  of  the  parties 
must  be  determined  by  the  modified 
agreement.  And  some  cases  have  de- 
termined the  rights  of  the  parties  by 
the  modified  agreement,  where  one 
party  has  failed  to  take  action  called 
for  by  the  writing  in  reliance  upon 
the  oral  modification.  These  cases 
are  based  upon  estoppel,  waiver,  etc.; 
none  of  them  enforce  the  agreement 
as  modified  orally,  by  virtue  of  the 
agreement;  reliance  is  placed  upon 
the  act  of  the  party  in  inducing  a  de- 
parture from  the  written  agreement, 
as  working  an  estoppel  against  him. 
These  cases  are  fully  discussed  in 
subd.  IV.  infra. 

It  is  difficult,'  if  not  impossible,  to 
reconcile  the  cases  in  which  the  oral 
agreement  has  been  acted  upon.  A 
majority  of  those  cases  which  adhere 
to  the  rule  that  the  Statute  of  Frauds 
invalidates  the  oral  modification  do 
not  consider  the  fact  that  the  oral 
agreement  has  been  acted  upon;  while 
those  adhering  to  the  opposite  theory 
emphasize  this  fact,  and  thereby  pre- 
sent a-  case  of  waiver,  estoppel,  etc. 
Where  the  contract  is  fully  executed 
by  both  parties  according  to  the  modi- 
fied agreement,  the  Statute  of  Frauds 
does  not  invalidate  the  oral  modifica- 
tion. 

The  foregoing  rules  have  been  ap- 
plied in  many  cases  without  reference 
to  the  character  of  the  modification. 
In  some,  a  distinction  is  made  in  re- 
gard to  whether  the  modification  is 
one  of  a  part  of  the  agreement  which 
itself  must  be  in  writing.  Other  cases 
have  expressly  repudiated  this  dis- 
tinction, where  the  part  sought  to  be 
modified  is  in  fact  a  part  of  the  writ- 
ing, although  it  was  not  necessarily 
so.  A  distinction  has  also  been  made, 
in  some  jurisdictions,  between  an  ex- 
tension of  time  and  other  modifica- 
tions. 

//.  Rule  that  contract  cannot  he  modi" 
fled  by  oral  agreement, 

a.  In  general. 

The  broad  general  doctrine  is  an- 
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nounced  in  many  cases  that  a  contract 
required  by  the  Statute  of  Frauds  to 
be  in  writing  cannot  be  modified  by 
subsequent  oral  agreement. 
United  States. — Emerson   v.   Slater 

(1859)  22  How.  28,  16  L.  ed.  360 
(obiter)  ;  Reid  v.  Diamond  Plate  Glass 
Co.  (1898)  29  C.  C.  A.  110,  54  U.  S. 
App.  619,  85  Fed.  193;  Jones's  Case 
(1875)  11  Ct.  CI.  733. 

California.  —  Adler  v.   Friedman 

(1860)  16  Cal.  138;  Boyd  v.  Big  Three 
Ranch  Co.  (1913)  22  Cal.  App.  108, 
133  Pac.  625,  approved  in  obiter 
statement  in  Fogg  v.  McAdam  (1914) 
25  Cal.  App.  522,  144  Pac.  296. 

Connecticut — Malkan  v.  Hemming 
(1909)  82  Conn.  293,  73  Atl.  752. 

Georgia. — Simonton  v.  Liverpool,  L. 
&  G.  Ins.  Co.  (1874)  51  Ga.  80; 
Mitchell  V.  Universal  L.  Ins.  Co. 
(1875)  54  Ga.  289;  Augusta  Southern 
R.  Co.  V.  Smith  &  K.  Co.  (1899)  106 
Ga.  864,  33  S.  E.  28;  Willis  v.  Fields 

(1909)  132  Ga.  242,  63  S.  E.  828;  Haw- 
kins V.  Studdard  (1909)  132  Ga.  268, 
131  Am.  St.  Rep.  190,  63  S.  E.  852; 
Moore  v.  Collier  (1910)  133  Ga.  762, 
66  S.  E.  1080;  Jarman  v.  Westbrook 

(1910)  134  Ga.  19,  67  S.  E.  403;  El- 
rod  V.  Camp  (1920)  150  Ga.  48,  102 
S.  E.  357;  Sikes  v.  Mallonee  (1912)  11 
Ga.  App.  632,  75  S.  E.  988. 

Indiana. — Carpenter  v.  Galloway 
(1881)  73  Ind.  418;  Bradley  v.  Harter 
(1901)  156  Ind.  499,  60  N.  E.  139; 
Christian  v.  Highlands  (1903)  32  Ind. 
App.  104,  69  N.  E.  266;  Burgett  v. 
Loeb  (1908)  43  Ind.  App.  657,  88  N. 
E.  346;  Wellinger  v.  Crawford  (1909) 
48  Ind.  App.  173,  89  N.  E.  892,  93 
N.  E.  1051;  Napier  Iron  Works  v. 
Caldwell  &  D.  Iron  Works  (1915)  60 
Ind.  App.  317,  110  N.  E.  714. 

Kansas. — Autem  v.  Mayer  Coal  Co. 
(1916)  98  Kan.  379,  158  Pac.  13. 

Kentucky. — McConathy  v.  Lanham 
(1903)  116  Ky.  735,  76  S.  W.  535;  Wig- 
ginton  V.  Ewell  (1888)  10  Ky!  L.  Rep. 
383,  9  S.  W.  285. 

Maryland.  —  Walter  v.  Victor  G. 
Bloede  Co.  (1901)  94  Md.  80,  50  Atl. 
433;  Abrams  v.  Eckenrode  (1920)  136 
Md.  244,  110  Atl.  468. 

Michigan.— Abell  v.  Munson  (1869) 
18  Mich.  306,  100  Am.  Dec.  165 ;  Cook 
V.  Bell  (1869)  18  Mich.  387. 

Minnesota.  —  Brown    v.    Sanborn 


(1875)  21  Minn.  402;  Burns  v.  Fideli- 
ty Real  Estate  Co.  (1892)  52  Minn. 
31,  53  N.  W.  1017;  Grand  Forks  Lum- 
ber Co.  V.  McClure  Logging  Co.  (1908) 
103  Minn.  471,  115  N.  W.  406. 

Missouri. — ^Warren  v.  A.  B.  Mayer 
Mfg.  Co.  (1901)  161  Mo.  112,  61  S.  W. 
644;  Rucker  v.  Harrington  (1893)  52 
Mo.  App.  481,  approved  in  Newman  v. 
Bank  of  Watson  (1897)  70  Mo.  App. 
135;  Last  Chance  Min.  (3o.  v.  Tuckahoe 
Min.  Co.  (1918)  —  Mo.  App.  — ,  202  S. 
W.  287;  Eastern  States  Refrigerating 
Co.  v.  J.  W.  Teasdale  &  Co.  (1919)  — 
Mo.  App.  — ,  211  S.  W.  693;  Fuller 
v.  Presnell  (921)  —  Mo.  App.  — ,  233 
S.  W.  602. 

New.  Jersey. — Den  ex  dem.  Mayber- 
ry  v.  Johnson  (1835)  15  N.  J.  L.  116. 

New  York.— Schultz  v.  Bradley 
(1874)  57  N.  Y.  646;  Hill  v.  Blake 
(1884)  97  N.  Y.  216;  Maddaloni  Olive 
Oil  Co.  v.  Aquino  (1920)  191  App.  Div. 
51,  180  N.  Y,  Supp.  724;  W.  J.  Crouch 
Co.  v.  Farrell  (1920)  184  N.  Y.  Supp. 
564.  See  New  York  cases  in  subds. 
IV.  &  V.  infra. 

Pennsylvania. — Espy  v.  Anderson 
(1850)  14  Pa.  311.  But  see  Le  Fevre 
v.  Le  Fevre  (1818)  4  Serg.  &  R.  241, 
8  Am.  Dec.  696. 

Rhode  Island.— Ladd  v.  King  (1849) 
1  R.  I.  224,  51  Am.  Dec.  624;  Hicks  v. 
Aylsworth  (1882)  13  R.  I.  562. 

Texas.— Castro  v.  lilies  (1854)  13 
Tex.  229 ;  Beard  v.  A.  A.  Gooch  &  Son 
(1910)  62  Tex.  Civ.  App.  69,  130  S. 
W.  1022;  Gurley  v.  Hanricks  (1911) 
—  Tex.  Civ.  App.  — ,  139  S.  W.  721; 
Burgher  v.  Canter  (1916)  —  Tex.  Civ. 
App.  — ,  190  S.  W.  1147.  See  Adams  v. 
Hughes,  infra,  subd.  V. 

Virginia.— Pence  v.  Life  (1905)  104 
Va.  518,  52  S.  E.  257;  Heth  v.  Wool- 
dridge  (1828)  6  Rand.  605,  18  Am. 
Dec.  751. 

Wisconsin. — Hanson  v.  Gunderson 
(1897)  95  Wis.  613,  70  N.  W.  827; 
Saveland  v.  Western  Wisconsin  R.  Co. 
(1903)  118  Wis.  267,  95  N.  W.  130; 
SCHAAP  v.  Wolf  (reported  herewith) 

ante,  7. 

See  Doar  v.  Gibbes  (1831)  8  S.  C. 
Eq.  (Bail.)  371;  Bullis  v.  Presidio 
Min.  Co.  (1889)  75  Tex.  540,  12  S.  W. 
397,  and  Adams  v.  Hughes  (1911)  — 
Tex.  Civ.  App.  — ,  140  S.  W.  1163,  in- 
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frcu  aubd.  T.;  and  Creigh  v.  Boggs 
V  15^1  >  19  W.  Va.  240,  supra,  subd,  I. 

The  facts  in  the  foregoing  cases  are 
varied:  and  this  is  true  as  to  other 
cases  which  lend  indirect  support  to 
the  above  rule.  It  was  held  in  Pence 
w  Life  (1905)  104  Va.  518,  52  S.  E. 
257.  that  a  contract  for  the  sale  of 
land  cannot  be  modified  by  a  subse- 
quent parol  agreement,  in  the  absence 
of  some  act  as  part  performance  to 
take  it  out  of  the  operation  of  the 
Statute  of  Frauds.  A  stipulation  in 
a  deed  that  it  was  made  upon  condi- 
tion that  the  grantee  live  with  and 
care  for  the  grantor  during  the  re- 
mainder of  his  life  cannot  be  waived 
by  parol.  Culy  v.  Upham  (1903)  135 
Mich.  131,  106  Am.  St.  Rep.  388,  97 
N.  W.  405.  That  a  purchaser  of  land 
cannot  be  compelled  to  take  and  pay 
for  land  not  embraced  within  the 
written  contract,  but  included  in  a 
parol  agreement,  is  held  in  Wiggin- 
ton  V.  Ewell  (1888)  10  Ky.  L.  Rep. 
383,  9  S.  W.  285.  In  the  headnote  to 
the  case  the  parol  agreement  is  stated 
to  have  been  a  subsequent  agreement. 
Nothing  is  said  as  to  this  in  the  opin- 
ion, nor  is  it  stated  anywhere  to  have 
been  a  modification  of  the  original 
contract.  A  subsequent  oral  agreement 
between  the  parties  to  a  contract  for 
the  sale  of  timber,  as  to  what  had 
been  growth  of  the  timber  between 
the  date  of  the  contract  and  of  the 
cutting,  is  stated  in  Whitfield  v.  Row- 
land Lumber  Co.  (1910)  152  N.  C.  211, 
67  S.  E.  612,  to  be  an  oral  conveyance 
of  an  interest  in  realty. 

A  verbal  modification  of  a  written 
agreement  for  the  purchase  and  sale 
of  goods  is  invalid  under  the  Statute 
of  Frauds.  Schultz  v.  Bradley  (1874) 
57  N.  Y.  646.  By  the  verbal  agree- 
ment the  parties  sought  to  increase 
the  amount  of  the  goods  to  be  deliv- 
ered under  the  contract.  In  Hill  v. 
Blake  (1884)  97  N.  Y.  216,  it  was  held 
that  a  vendor  of  iron,  who  had  failed 
to  deliver  within  the  time  stipulated 
by  the  written  contract,  but  had  of- 
fered to  deliver  within  the  time  pro- 
vided by  the  oral  extension,  could  not 
maintain  an  action  for  breach  of  con- 
tract against  his  vendee  for  failure  to 
accept  the  goods  sold.  The  court 
states  that   there    were    no   circum- 


stances that  would  work  an  estoppel 
against  the  defendant.  See  further, 
infra,  V.,  especially  New  York  cases. 
A  vendor  of  wiiie  cannot  defend  an 
action  in  damages  for  refusal  to  de- 
liver, by  showing  an  oral  agreement 
that  the  written  contract,  which  pro- 
vided for  six  days'  credit,  should  be 
modified  by  payments  being  made  in 
cash,  and  the  refusal  of  the  vendee 
to  pay  in  cash.  Maddaloni  Olive  Oil 
Co.  V.  Aquino  (1920)  191  App.  Div. 
51,  180  N.  Y.  Supp.  724.  An  agree- 
ment by  a  vendor  of  brick  to  receive 
in  payment  of  the  brick  a  certain 
amount  in  cash>  and  the*  balance  in 
two  lots,  cannot  when  part  of  the 
brick  has  been  delivered,  and  the  pur- 
chaser has  refused  to  receive  any 
more,  be  modified  orally  by  the  par- 
ties, to  the  effect  that  the  purchaser 
should  pay  for  the  brick  already  de- 
livered at  the  contract  price,  the  pur- 
chaser to  take  one  of  the  lots  at  the 
stipulated  price,  and  to  pay  the  bal- 
ance in  cash.  The  action  in  this  case 
was  brought  to  secure  a  conveyance 
of  the  lot  agreed  upon  in  the  oral 
agreement,  and  recover  the  balance  of 
the  purchase  price.  Burns  v.  Fidelity 
Real  Estate  Co.  (1892)  52  Minn.  31,. 
53  N.  W.  1017. 

An  existing  lease  for  years  cannot 
be  turned  into  a  lease  at  will  by  ver- 
bal agreement.  Den  ex  dem.  Mayber- 
ry  V.  Johnson  (1835)  15  N,  !•  L.  116. 
In  Meyers  v.  Knights  of  Pythias 
Bronx  Temple  Asso.  (1920)  194  App. 
Div.  405,  185  N.  Y.  Supp.  436,  it  was 
held  not  competent  to  modify  a  lease 
of  real  estate  for  the  term  of  twenty- 
one  years,  and  under  seal,  by  a  parol 
agreement.  Nothing  is  said  as  to  the 
Statute  of  Frauds,  however.  A  sup- 
plementary verbal  contract,  by  which 
the  lessor  of  a  coal  mine  agreed  to 
pay  an  additional  royalty  for  the  coal 
mined,  vas  held  invalid,  where  nei- 
ther of  the  parties  had  taken  any  ac- 
tion upon  it;  but  the  court  does  not 
consider  this  as  a  modification  of  the 
original  lease.  Crawford  v.  Wick 
(1868)  18  Ohio  St.  190,  98  Am.  Dec. 
103,  8  Mor.  Min.  Rep.  541. 

The  surrender  of  a  written  lease  by 
parol  is  discussed  in  the  annotation 
in  4  A.L.R.  666. 

Where  the  doctrine  prevails  that  a 
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mortgage  is  a  lien  or  security  only, 
and  not  in  any  sense  a  title,  a  parol 
agreement  that  a  mortgage  shall 
stand  as  security  for  a  future  loan  is 
ineffectual  to  create  a  lien  to  secure 
such  loan ;  the  one  loaning  the  money 
does  not  acquire  any  equitable  lien  or 
right  to  charge  the  new  advance  upon 
the  land.  Stoddard  v.  Hart  (1861)  23 
N.  Y.  556.  The  agreement  in  this 
case  was  contemporaneous  with  the 
execution  of  the  mortgage,  and  is  not 
treated  as  a  subsequent  modification 
of  a  written  agreement.  An  oral 
agreement  by  the  equitable  owner  of 
and  which  has  been  conveyed  to  a 
third  person  as  security  for  a  debt, 
that  the  land  shall  stand  as  security 
for  still  another  debt  of  the  equitable 
owner,  is  void  and  unenforceable. 
Curie  V.  Eddy  (1856)  24  Mo.  117,  66 
Am.  Dec.  699.  The  surplus  arising 
from  the  sale  of  real  property  under 
deeds  of  trust  given  to  secure  debts 
described  in  them  cannot  be  retained 
as  security  for  debts  subsequently 
made  on  the  strength  of  a  parol  en- 
gagement. Williams  v.  Hill  (1856) 
19  How.  (U,  S.)  246,  15  L.  ed.  570. 
That  a  mortgage  security  cannot  be 
extended  to  cover  new  loans  is  held  in 
McWhorter  v.  Tyson  (1919)  203  Ala, 
509,  83  So.  330.  But  in  Re  Burns 
(1909)  171  Fed.  1008,  affirmed  in 
(1909)  98  C.  C.  A.  658,  174  Fed.  1020, 
where  a  borrower  who  had  given  as 
security  a  warranty  deed  for  certain 
lands,  and  contemporaneously  there- 
with had  taken  back  from  the  grantee 
a  bond  for  title,  and  who,  upon  pay- 
ment of  the  note  given  in  evidence  of 
the  debt,  obtained  another  loan  from 
the  grantee,  and  agreed  with  him  that 
the  deed  should  stand  as  security  for 
the  larger  indebtedness,  and  with  that 
end  in  view  made  certain  interlinea- 
tions in  the  bond  for  title,  but  by  in- 
advertence allowed  the  sum  of  money 
describing  the  first  loan  to  remain 
therein,  the  right  of  the  creditor  to  a 
lien  upon  the  land  for  the  larger 
amount  was  sustained,  as  against  a 
subsequent  creditor  of  the  debtor 
with  notice  of  the  facts. 

The  parties  to  a  mortgage  cannot, 
by  subsequent  parol  agreement,  sub- 
stitute  lands   other   than   those   de- 
scribed in  the  written  instrument,  as 
17  A.L.R.— 2. 


this  would  be  conveying  land  by  parol. 
Castro  V.  lilies  (1854)  13  Tex.  229. 

A  bond  for  title  having  been  merged 
in  a  judgment,  it  has  been  held  that 
the  bond  cannot  be  reinstated  and  the 
judgment  disregarded  by  parol  agree- 
ment. Scott  V.  Sanders  (1831)  6  J.  J. 
Marsh.  (Ky.)  506. 

That  the  consent  of  a  surety  to  ex- 
tend the  time  of  payment  of  debt  need 
not  be  in  writing  was  held  in  Bandler 
V.  Bradley  (1910)  110  Minn.  66,  124  N. 
W.  644. 

It  is  stated  in  Westchester  F.  Ins. 
Co.  V.  Earle  (1876)  33  Mich.  143,  that 
a  written  insurance  policy  not  within 
the  Statute  of  Frauds  may  be  changed 
by  parol,  thus  excepting  contracts 
that  are  within  the  Statute  of  Frauds 
from  such  modification. 

In  some  of  the  leading  English 
cases,  and  some  American  cases, 
there  is  announced  a  more  limited 
rule,  to  the  effect  that  an  agreement 
resting  partly  in  writing  and  partly 
in  parol  cannot  be  made  the  basis  of 
an  action.  See  infra.  But  in  other 
English  cases  the  rule  is  stated  as 
broadly  as  the  foregoing,  and  in  some, 
at  least,  it  is  expressly  held  that  the 
oral  agreement  does  not  modify  the 
writing;  consequently,  an  action  may 
be  maintained  on  such  writing;  in 
such  an  action  the  oral  agreement 
cannot  be  shown,  even  defensively.  It 
thus  appears  that  the  English  cases, 
as  a  whole,  support  the  broad  rule  of 
the  American  cases. 

The  broad  rule  above  stated  has 
been  held  to  apply  and  prevent  the 
subsequent  oral  modification  of  a 
term  of  a  contract  implied  by  law. 
Thus,  where  the  legal  import  of  a 
contract  for  the  sale  of  real  estate 
is  that  the  balance  of  the  purchase 
price  is  to  be  paid  presently,  the  par- 
ties cannot,  by  parol  agreement,  fix  a 
subsequent  specific  time  for  the  pay- 
ment of  the  balance.  Hawkins  v. 
Studdard  (1909)  132  Ga.  265,  131  Am. 
St.  Rep.  190,  63  S.  E.  852.  See  Giraud 
V.  Richmond  (1846)  2  C.  B.  835,  135 
Eng.  Reprint,  1172,  15  L.  J.  C.  P.  N. 
S.  180,  10  Jur.  360,  infra,  this  sub- 
division. 

Some  courts  thus  announcing  the 
doctrine  first  above  stated  have  ap- 
plied it  to  its  fullest  extent,  and  sus- 
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tained  an  action  on  the  written  con- 
tract, upon  the  theory  that,  the 
subsequent  oral  modification  being 
invalid,  the  written  contract  is  unaf- 
fected. 

United  States. — Reid  v.  Diamond 
Plate  Glass  Co.  (1898)  29  C.  C.  A. 
110,  54  U..S.  App.  619,  85  Fed.  193. 

Connecticut. — Malkan  v.  Hemmins: 
(1909)  82  Conn.  293,  73  Atl.  752. 

Georgia.—  Willis  v.  Fields  (1909) 
132  Ga.  242,  63  S.  E.  828. 

Indiana. — Burgett  v.  Loeb  (1909) 
43  Ind.  App.  657,  88  N.  E.  346. 

Michigan. — ^Abell  v.  Munson  (1869) 
18  Mich.  306,  100  Am.  Dec.  165. 

Minnesota. — Grand  Forks  Lumber 
Co.  V.  McClure  Logging  Co.  (1908) 
103  Minn.  471, 115  N.  W.  406. 

Missouri. — Warren  v.  A.  B.  Mayer 
Mfg.  Co.  (1900)  161  Mo.  112,  61  S.  W. 
644. 

Pennsylvania. — ^Espy  v.  Anderson 
(1850)  14  Pa.  308. 

Virginia.— Pence  v.  Life  (1905)  104 
Va.  518,  52  S.  E.  257. 

Wisconsin. — Hanson  v.  Gunderson 
(1897)  95  Wis.  613,  70  N.  W.  827. 

See  Seyn^ur  v.  Hughes  (1907)  55 
Misc.  248,  105  N.  Y.  Supp.  249,  infra, 
II.  c;  Carpenter  v.  Galloway  (1881) 
73  Ind.  418,  infra,  this  subdivision. 

The  facts  in  these  cases  are  varied. 
In  Malkan  v.  Hemming  (1909)  82 
Conn.  293,  73  Atl.  752,  the  vendor  in 
a  land  contract  was  held  entitled  to 
judgment  in  an  action  for  specific 
performance  of  the  contract  as  origi- 
nally written,  if  the  vendees  failed  to 
prove  the  modification  in  writing.  By 
the  alleged  modification  the  vendees 
were  to  convey  a  tract  of  land,  instead 
of  giving  their  note  secured  by  a 
mortgage,  as  was  provided  in  the 
original  writing.  In  Abell  v.  Munson 
(1869)  18  Mich.  306,  100  Am.  Dec. 
165,  it  was  held  in  an  action  by  a 
vendee  who  had  paid  in  full  the  pur- 
chase price  for  land,  to  recover  dam- 
ages for  failure  to  convey  the  land 
according  to  the  terms  of  the  written 
contract,  that  the  defendant  could  not 
show  an  oral  extension  of  the  time  of 
performance  for  the  purpose  of  show- 
ing that  he  was  not  in  default.  In 
Espy  V.  Anderson  (1850)  14  Pa,  308, 
it  is  held  that  evidence  of  a  subse- 


quent parol  agreement  cannot  be  re- 
ceived to  alter  the  terms  of  a  written 
agreement  for  the  sale  of  land,  in  an 
action  of  covenant  by  the  vendor  to 
recover  a  part  of  the  purchase  price. 
In  Grand  Forks  Lumber  Co.  v.  Mc- 
Clure Logging  Co.  (1908)  103  Minn. 
471,  115  N.  W.  406,  it  was  held  that 
parol  evidence  was  inadmissible  to 
prove  that  the  terms  of  a  contract  for 
the  sale  of  timber  had  been  modified 
by  parol.  But  see  the  cases  from 
this  jurisdiction,  infra.  In  Burgett  v. 
Loeb  (1909)  43  Ind.  App.  657,  88  N.  E. 
346,  an  action  upon  a  lease  as  written 
was  sustained,  and  an  attempted  oral 
modification  held  invalid.  A  parol 
agreement  between  lessee  and  lessor, 
under  which  the  lessee  obtained  ad- 
ditional space  at  an  increased  rental, 
was  held  not  to  operate  as  a  waiver, 
surrender,  or  cancelation  of  the  prior 
written  lease,  in  Lamont  v.  United 
States  Reduction  Co.  (1915)  191  UI. 
App.  446. 

In  Reid  v.  Diamond  Plate  Glass  Co. 
(1898)  29  C.  C.  A.  110,  54  U.  S.  App., 
619,  85  Fed.  193,  evidence  of  a  sub- 
sequent parol  agreement  changing  the 
price  at  which  glass  was  to  be  deliv- 
ered, and  also  the  amount,  from  that 
stipulated  in  a  written  contract,  was 
held  inadmissible  in  an  action  by  the 
vendor,  who  had  performed  according 
to  the  written  agreement,  to  recover  a 
balance  due  on  the  purchase  price. 

In  Warren  v.  A.  B.  Mayer  Mfg.  Co. 
(1900)  161  Mo.  112,  61  S.  W.  644,  parol 
evidence  in  an  action  for  a  breach  of 
contract,  to  show  that  the  manner  of 
payment  had  been  modified  by  parol, 
and  that  the  plaintiff  had  not  com- 
plied with  the  terms  of  the  modified 
agreement,  was  held  inadmissible. 

In  Hanson  v.  Gunderson  (1897)  95 
Wis.  613,  70  N.  W.  827,  an  action  by 
an  employee  against  the  members  of 
a  copartnership  who  had  contracted 
by  a  written  agreement  relating  to  the 
payment  of  the  plaintiff's  wages  so 
as  to  make  themselves  jointly  liable, 
it  was  held  that  evidence  of  an  oral 
agreement  that  the  partners  should 
be  severally  liable,  each  for  one  half 
of  the  wages,  could  not  be  introduced 
in  evidence. 

In    Thill    V.    Johnston    (1910)    60 
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Wash.  393,  111  Pac.  225,  specific  per- 
formance of  a  written  agreement  be- 
tween the  purchasers  of  property  as 
to  division  of  the  property  was 
granted,  and  the  right  to  show  that 
the  contract  had  been  abrogated  by  a 
new  oral  contract  denied  the  defend- 
ant. 

A  contract  of  employment  of  real 
estate  brokers,  which  by  the  statute 
is  required  to  be  in  writing,  and  which 
states  the  amount  of  the  commissions 
to  be  received  by  the  brokers,  cannot 
be  modified  by  parol  agreement  to 
take  property  in  payment  of  the  com- 
mission. Lincoln  Realty  Co.  v.  Gar- 
den City  Land  &  Immigration  Co. 
(1913)  94  Neb.  346,  143  N.  W.  230, 
Ann.  Cas.  1914D,  892. 

In  Adler  v.  Friedman  (1860)  16  Cal. 
138,  an  action  upon  a  promissory  note, 
the  defendant  was  not  allowed  to 
prove  a  parol  agreement  reducing  the 
interest.  It  seems  that  the  interest, 
even  after  reduction,  was  beyond  the 
statutory  rate,  and  under  the  Califor- 
nia statute  such  a  claim  must  be  evi- 
denced by  writing,  or  it  is  invalid  and 
unenforceable.  The  court  states  that 
the  effect  of  the  proof  in  this  case 
would  have  been  to  establish  a  con- 
tract upon  which  the  plaintiff  could 
not  recover;  that  no  action  could  be 
maintained  upon  it,  and  no  effect 
could  be  given  to  it  as  a  modification 
of  the  terms  of  the  original  agree- 
ment. 

A  majority  of  the  cases  in  which 
the  broad  doctrine  above  stated  has 
been  announced  have  been  cases  in 
which  the  action  was  upon  the  con- 
tract as  modified.  The  oral  modifica- 
tion, being  invalid,  cannot,  of  course, 
form  the  basis  of  an  action. 

Connecticut. — Malkan  v.  Hemming 
(1909)  82  Conn.  293,  73  Atl.  752. 

Georgia. — Simonton  v.  Liverpool,  L. 
A  G.  Ins.  Co.  (1874)  51  Ga.  76;  Au- 
gusta Southern  R.  Go.  v.  Smith  &  K. 
Ck).   (1899)  106  Ga.  864,  33  S.  E.  28. 

Indiana. — Bradley  v.  Harter  (1901) 
156  Ind.  499,  60  N.  E.  139;  Napier 
Iron  Works  v.  Caldwell  &  D.  Iron 
Works  (1915)  60  Ind.  App.  817,  110 
N.  E.  714;  Wellinger  v.  Crawford 
(1909)  48  Ind.  App.  173,  89  N.  E.  892, 
«3  N.  E.  1051. 


Maryland. — Walter  v.  Victor  G. 
Bloede  Co.-  (1901)  94  Md.  80,  50  Atl. 
433;  Abrams  v.  Eckenrode  (1920)  136 
Md.  244,  110  Atl.  468. 

Minnesota.  —  Brown  v.  Sanborn 
(1875)  21  Minn.  402. 

Missouri. — Rucker  v.  Harrington 
(1893)  52  Mo.  App.  481. 

New  York.— Hill  v.  Blake  (1884)  97 
N.  Y.  216. 

Rhode  Island.— Ladd  v.  King  (1849) 
1  R.  I.  224,  51  Am.  Dec.  624. 

Texas. — ^JBeard  v.  A.  A.  Gooch  ft 
Son  (1910)  62  Tex.  Civ.  App.  69,  130 
S.  W.  1022. 

Virginia.  —  Heth  v.  Wooldridge 
(1828)  6  Rand.  605,  18  Am.  Dec.  751. 

Thus,  in  Ladd  v.  King  (R.  I.)  supra, 
it  is  held,  in  an  action  by  a  vendor 
who  had  not  perform.ed  within  the 
time  stipulated  in  the  written  agree- 
ment, but  who  had  performed  within 
the  time  fixed  by  an  oral  extension, 
that  parol  evidence  of  the  oral  agree- 
ment was  inadmissible.  And  in  Mal- 
kan V.  Hemming  (Conn.)  supra,  it  was 
held  that  a  vendor  could  not  maintain 
an  action  for  specific  performance 
against  his  vendee,  upon  a  written 
contract  for  the  sale  of  land  as  modi- 
fied by  parol.  A  purchaser  of  real  es- 
tate who  did  not  tender  performance 
until  after  the  expiration  of  the  time 
limited  for  the  payment  of  the  pur- 
chase price  in  the  written  contract, 
time  being  expressly  stated  to  be  of 
the  essence  of  the  contract,  cannot 
maintain  a  bill  to  enforce  specific  per- 
formance by  the  vendor  upon  proving 
an  oral  extension.  Abrams  v.  Ecken- 
rode (Md.)  supra.  A  vendee  who  has 
failed  to  make  payments  as  provided 
in  his  contract  for  the  purchase  of 
land  cannot  maintain  an  action  in 
damages  for  failure  to  convey,  upon 
the  written  contract  as  modified  by 
oral  agreement  extending  the  time  of 
payment  and  making  some  new  terms 
as  to  the  manner  of  payment.  Cook 
V.  Bell  (1869)  18  Mich.  387.  In  Haw- 
kins V.  Studdard  (1908)  132  Ga.  265, 
131  Am.  St.  Rep.  190,  63  S.  E.  852,  it 
is  held  that  an  agreement  for  the  sale 
of  land,  the  legal  import  of  which  is 
that  the  payment  for  the  same  was  to 
be  made  presently,  cannot  be  modified 
by  a  subsequent  parol  agreement  fix- 
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ing  the  time  for  payment.  It  is  held 
in  Bradley  v.  Harter  (1901)  156  Ind. 
499, 60  N.  E.  139,  that  no  damasres  could 
be  recovered  of  a  vendor  of  real  estate 
upon  his  oral  agreement,  subsequent- 
ly made,  to  accept  other  real  estate 
in  payment  of  the  purchase  price,  in- 
stead of  money  as  provided  in  the 
writing.  It  was  urged  in  this  case 
that  the  subsequent  oral  agreement 
did  not  destroy,  vary,  or  contradict 
the  written  contract,  but  simply  pro- 
vided for  an  additional  mode  of  pay- 
ing the  purchase  money  for  the  real 
estate;  that  it  did  not  even  seek  to 
change  altogether  the  manner  of  its 
payment;  that  the  written  contract 
was  left  intact  as  to  that  as  well  as  to 
its  other  provisions,  and  the  purchase 
money  could  &till  be  paid  according  to 
the  terms  of  the  written  instrument. 
The  court,  however,  held,  as  above 
stated,  that  the  agreement  in  question 
amounted  to  an  oral  modification,  and 
was  unenforceable.  It  is  held  in 
Rucker  v.  Harrington  (1893)  52  Mo. 
App.  481,  that  a  vendor  of  real  estate 
could  not  maintain  an  action  for  dam- 
ages for  breach  of  his  written  con- 
tract to  give  good  title  as  modified  by 
a  subsequent  oral  agreement,  upon 
discovery  that  he  was  unable  to  give 
good  title,  that  there  should  be  a  de- 
duction from  the  purchase  price  and 
a  delivery  of  possession  earlier  than 
provided  in  the  written  contract,  and 
the  purchaser  would  waive  the  defect 
in  the  title  and  accept  it  as  it  was. 
It  is  held  in  Autem  v.  Mayer  Coal 
Co.  (1916)  98  Kan.  379,  158  Pac.  13, 
that  a  vendor  who  has  tendered  a  deed 
to  his  vendee  for  a  less  estate  than 
that  stipulated  in  the  writing  is  not 
entitled  to  recover  the  purchase  price, 
the  court  stating:  "If  we  view  the 
case  as  one  in  which  the  parties  con- 
tracted in  writing  for  one  thing,  and 
afterwards  agreed  orally  upon  an- 
other thing,  we  encounter  the  Statute 
of  Frauds."  In  Jarman  v.  Westbrook 
(1910)  184  Ga.  19,  67  S.  E.  403,  the 
owner  of  land  had  written  a  letter  to 
a  prospective  purchaser,  offering  to 
sell  for  a  stated  price,  if  accepted  and 
the  deal  closed  within  a  stated  time. 
Before  the  time  limited  the  prospec- 
tive purchaser  verbally  accepted  the 


proposal  and  agreed  to  meet  the  own- 
er of  the  land  at  a  date  later  than  that 
stipulated  in  the  written  proposal,  for 
the  purpose  of  closing  the  trade.  Up- 
on the  refusal  of  the  owner  to  com- 
plete the  transaction,  an  action  was 
brought  for  the  specific  performance 
of  the  contract.  In  holding  that  the 
action  could  not  be  maintained,  the 
court  states  that  the  parol  agreement 
that  the  parties  should  meet  on  a  day 
subsequent  to  the  time  limited  in  the 
written  option,  and  there  close  the 
trade  on  terms  different  from  those 
stated  in  the  written  option,  does  not 
entitle  the  plaintiff  to  specific  per- 
formance. "The  Statute  of  Frauds 
requires  that  a  contract  for  the  sale 
of  an  iiiterest  in  lands  shall  be  in 
writing,  and  any  modification  of  a 
written  contract  required  by  law  to  be 
in  writing  must  also  be  in  writing  in 
order  to  be  valid." 

A  real-estate  broker  cannot  recover 
for  the  sale  of  a  part  of  an  entire 
tract  of  land  which  he  was  author- 
ized to  sell,  upon  an  oral  contract 
modifying  the  written  contract,  au- 
thorizing him  to  make  sale  of  tho  part 
thus  sold.  Boyd  v.  Big  Three  Ranch 
Co.  (1913)  22  CaL  App.  108,  138  Pac. 
623  (obiter).  A  recovery  by  a  real- 
estate  broker  for  a  sale  of  land  at  a 
less  price  than  that  provided  in  the 
written  contract  cannot  be  had  on  the 
showing  that,  by  oral  agreement,  the 
parties  modified  the  price  stated  in 
the  writing,  such  a  contract  being 
required  by  statute  to  be  in  writing. 
Wellinger  v,  Crawford  (1911)  48  Ind. 
App.  173,  89  N.  E.  892,  93  N.  E.  1051. 

A  mortgage  of  several  lots  cannot 
be  affected  by  a  subsequent  parol 
agreement  that,  upon  the  payment  to 
the  mortgagee  of  a  stated  sum  for 
each  lot,  he  would  release  such  lot 
from  the  mortgage,  so  as  to  furnish 
the  basis  of  an  action  by  a  purchaser 
of  such  lot  from  the  mortgagor  to 
compel  a  discharge  from  the  mort- 
gage of  the  lot  thus  purchased.  Coop- 
er V.  Stevens  (1816)  1  Johns.  Ch. 
(N.  Y.)  425,  7  Am.  Dec.  499. 

It  is  held  in  Napier  Iron  Works  v. 
Caldwell  &  D.  Iron  Works  (1915)  €0 
Ind.  App.  317,  110  N.  E.  714,  that  an 
action   in  damages  for  breach  of  a 
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written  contract  for  the  sale  of  mer- 
chandise could  not  be  maintained  upon 
the  written  contract  as  modified  by  a 
subsequent  oral  a^rreement.  In  Wal- 
to  V.  Victor  G.  Bloede  Co.  (1901)  94 
Md.  80»  50  Atl.  433,  it  is  held  that  no 
action  can  be  maintained  upon  a  writ* 
ten  contract  for  the  sale  of  goods,  as 
modified  by  a  parol  agreement  for  an 
extension  of  time  for  the  delivery  of 
the  goods.  It  is  held  in  Brown  v.  San- 
bom  (1875)  21  Minn.  402,  that  a  vend- 
or of  straw  of  certain  specifications 
cannot  show  an  oral  modification  of 
the  specifications,  in  an  action  against 
his  vendee  for  refusal  to  accept.  In 
Beard  v.  A.  A.  Gooch  &  Son  (1910)  62 
Tex.  Civ..App.  69,  130  S.  W.  1022,  a 
purchaser  of  wood  from  a  tenant  who 
had  the  rifirht  to  sell  wood  from  a  part 
iif  the  land  put  in  cultivation  by  him 
is  held  to  have  no  right  to  introduce 
testimony  tending  to  show  a  subse- 
quent parol  agreement  between  the 
landlord  and  tenant,  by  which  the  lat- 
ter was  authorized  to  sell  the  wood 
although  he  had  not  complied  with 
the  terms  of  the  written  contract,  in 
an  action  by  such  purchaser  against 
the  landlord  for  the  value  of  the  wood, 
which  he  alleged  had  been  unlawfully 
converted  by  the  landlord. 

It  is  held  in  Simonton  v.  Liverpool, 
L.  &  G.  Ins.  Co.  (1874)  51  Ga,  76,  that 
an  insured  cannot  maintain  an  action 
upon  an  insurance  policy  for  the  de- 
struction of  goods  in  a  location  other 
than  that  stipulated  in  the  policy,  up- 
on the  oral  agreement  of  an  agent  of 
the  company  to  change  the  policy  so  as 
to  correspond  with  the  new  location. 

In  Carpenter  v.  Galloway  (1881) 
73  Ind.  418,  an  action  was  brought  up- 
on a  note  given  in  part  payment  of  a 
jack.  In  the  contract  of  purchase  the 
seller  agreed  to  purchase  all  mules  of 
the  jack's  getting,  during  that  season, 
which  complied  with  pertain  specifi- 
cations. This  agreement  was  claimed 
by  the  purchaser  to  have  been  orally 
modified  by  changing  the  specifica- 
tions, and  for  refusal  to  accept  the 
males  according  to  the  modified  agree- 
ment the  purchaser  set  up  a  cross 
complaint  and  set-off,  asking  damages 
for  breach  of  the  modified  agreement 
This  relief  was  denied,  the  court  stat- 


ing that  in  t^e  case  of  a  contract  with- 
in the  Statute  of  Frauds  it  cannot  be 
subsequently  modified  so  as  to  sustain 
an  action  upon  the  writing  as  qualified 
by  the  oral  variation. 

It  is  not  clear  that  there  was  a  sub- 
sequent modification  in  Randolph  v. 
Frick  (1892)  50  Mo.  App.  275,  but 
the  case  is  discussed  as  though  there 
had  been  one,  and  it  is  stated  that  a 
contract  within  the  Statute  of  Frauds 
cannot  be  modified  by  a  subsequent 
oral  agreement  so  as  to  be  enforce-^ 
able.  The  plaintiff  who  brought  the 
action  for  damages  sought  to  excuse 
his  nonperformance  of  the  terms  of 
the  contract  by  the  oral  agreement 

The  action  in  Moore  v.  Collier 
(1910)  133  Gsu  762,  66  S.  E.  1080,  was  ' 
apparently  for  breach  of  the  written 
contract  as  modified  by  parol,  but  no 
report  of  this  case  appears,  and  it  is 
not  clear  that  this  was  the  fact 

It  was  contended  in  Burns  v.  Fidel- 
ity Real  Estate  Co.  (1892)  52  Minn. 
31,  53  N.  W.  1017,  a  case  involving  a 
sale  of  brick  in  payment  of  which  the 
vendor  was  to  receive  two  lots  and  the 
balance  in  cash,  that  upon  an  oral 
modification,  made  after  the  delivery 
of  part  of  the  brick,  that  he  was  to 
receive  one  of  the  lots  in  question  and 
the  balance  in  cash  for  the  brick  then 
delivered,  the  original  contract  re- 
mained intact,  and  that  a  suit  to  en- 
force a  conveyance  of  the  lot  and  re- 
cover the  balance  of  the  purchase  was 
a  suit  on  the  original  contract,  from 
which  the  vendor  had  merely  waived 
or  dropped  out  the  provision  as  to  the 
conveyance  of  the  other  lot.  After 
stating  that  this  is  not  true  in  fact, 
as  the  vendor  claimed  and  recovered 
under  the  new  oral  agreement  a  larger 
money  judgment  than  he  would  be 
entitled  to  under  the  original  contract, 
the  court  continues :  "It  is  very  clear 
that  the  suit  is  not  on  the  original 
contract,  but  upon  a  new  contract 
made  out  by  incorporating  therewith 
certain  oral  stipulations  varying  its 
terms.  If  counsel  means  by  'dropped 
out'  that  some  of  the  provisions  of 
the  original  contract  were  'cut  off*  or 
'dropped  out'  by  the  subsequent  oral 
agreement  of  the  parties,  the  Statute 
of  Frauds  is  still  in  the  way,  for  it 
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makes  no  difference  whether  the  modi- 
fication consists  in  adding  to  or  sub- 
tracting from  the  terms  of  a  contract. 
In  either  case  the  terms  are  altered 
and  the  contract  is  a  new  one."  The 
court  further  states  that  the  facts 
alleged  and  found  may  show  a  good 
reason  for  the  vendor  not  having  per- 
formed, and  may  state  a  cause  of  ac- 
tion for  damages  for  the  breach  of 
the  contract  by  the  defendant,  or  for 
compensation  in  money  for  the  brick 
jHvhich  the  vendor  delivered,  "but  they 
do  not  make  out  a  case  entitling  him 
to  specific  performance.  In  other 
words  he  is  not  entitled  to  specific  per- 
formance of  the  original  contract,  be- 
cause he  himself  or  his  assignor  has 
not  performed,  and  he  is  not  entitled 
to  specific  performance  of  the  new  one 
because  it  is  void  under  the  statute.'' 

And  see  Bradley  v.  Harter  (1901) 
156  Ind.  499,  60  N.  E.  139,  supra. 

It  is  sufficient  in  the  cases  discussed 
in  the  last  preceding  paragraph,  in 
which  the  action  was  based  upon  the 
modified  contract,  to  hold  merely  that 
no  action  can  be  maintained  on  a  con- 
tract resting  partly  in  writing  and 
partly  in  parol,  where  the  contract  is 
•ne  required  by  the  statute  to  be  in 
writing.  Some  cases  in  which  the 
action  is  based  upon  the  modified  con- 
tract announce  this  limited  rule  that 
an  action  cannot  be  based  on  a  con- 
tract within  the  Statute  of  Frauds, 
resting  partly  in  writing  and  partly 
in  parol,  without  stating  the  broad 
general  proposition  that  a  contract 
required  by  the  Statute  of  Frauds  to 
be  in  writing  cannot  be  modified  by 
parol.  Bonicamp  v.  Starbuck  (1910) 
25  Okla.  483,  L.R.A.1917B,  141,  106 
Pac.  839;  Price  v.  McDowell  (1915)  52 
Okla.  608,  153  Pac.  649 ;  Dana  v.  Han- 
cock (1858)  80  Vt.  616;  Goss  v.  Nu- 
gent (1833)  5  Bam.  &  Ad.  58,  110  Eng. 
Reprint,  713,  2  Nev.  &  M.  28,  2  L.  J.  K. 
B.  N.  S.  127;  Harvey  v.  Grabham 
(1836)  5  Ad.  &  El.  60,  111  Eng.  Re- 
print, 1089,  2  Harr.  &  W.  146,  6  Nev. 
&  M.  154,  5  L.  J.  K.  B.  N.  S.  235.  The 
court  here  treats  the  acts  of  the  par- 
ties as  an  attempt  at  waiver  of  the 
written  provision,  but  holds  that  a 
waiver  by  parol  is  not  binding. 

The  rule  is  stated  in  Emmett  v.  Dew- 


hurst  (1851)  3  Macn.  &  G.  587,  42  Eng. 
Reprint,  386,  21  L.  J.  Ch.  N.  S.  497, 
15  Jur.  1115,  that  an  agreement  with-^ 
in  the  Statute  of  Frauds  "must  be  in 
writing,  and  any  alteration  of  it  must 
also  be  in  writing."  That  ease,  how- 
ever, relies  upon  Goss  v.  Nugent  as 
authority  for  its  statement.  The  rule 
is  stated  thus  broadly  in  Peters  vi 
Hamilton  (1879)  19  N.  R  284,  but  re- 
liance is  placed  upon  the  English 
cases. 

A  contract  of  hiring  within  the  Stat- 
ute of  Frauds  because  not  to  be  per- 
formed within  a  year,  which  is  con- 
strued to  require  the  salary  thereby 
agreed  upon  to  be  paid  at  the  end  of 
every  year,  though  not  so  jBxpressly 
providing,  cannot  be  modified  by  a 
subsequent  oral  agreement  of  the  par- 
ties that  the  salary  shall  be  paid 
quarterly,  so  as  to  entitle  the  servant 
to  recover  on  the  quarterly  basis. 
Giraud  v.  Richmond  (1846)  2  C.  B. 
835,  135  Eng.  Reprint,  1172,  15  L.  J. 
C.  P.  N.  S.  180,  10  Jur.  360. 

See  Hawkins  v.  Studdard  (1908) 
132  6a.  265,  131  Am.  St.  Rep.  190,  63 
S.  E.  852. 

Some  of  the  English  cases  above  re- 
ferred to  point  out  that  the  English 
Statute  of  Frauds  does  not  require 
all  contracts  or  agreements  concern- 
ing the  sale  of  land  to  be  in  writing, 
but  provides  merely  that  no  action 
shall  be  brought  unless  the  contract 
is  in  writing. 

In  Hoadly  v.  M'Laine  (1834)  10 
Ring.  485,  131  Eng.  Reprint,  982,  4 
Moore  &  S.  340,  3  L.  J.  C.  P.  N.  S.  162, 
it  is  held  that  a  carriage  maker  could 
recover  the  price  of  a  carriage,  al- 
though a  great  number  of  alterations 
from  and  additions  to  the  stipulations 
of  the  written  agreement  were  made 
from  time  to  time.  Gaselee,  J.,  states 
that  ''unless  we  establish  as  a  general 
principle  that  every  alteration  intro- 
duced in  the  progress  of  an  executory 
contract  is  to  constitute  a  distinct 
bargain  requiring  a  distinct  note  in 
writing,  I  am  of  opinion  that  there  is 
no  variance  in  this  case,  and  that  there 
has  been  a  sufficient  memorandum  ef 
the  contract." 

Consequently,  where  an  action  at 
law  is  based  upon  the  contract  as  mod- 
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ified  by  parol,  the  action  must  fail 
because  the  agreement  is  not  all  in 
writing.  Goss  v.  Nugent  (1833)  5 
Barn.  &  Ad.  58.  110  Eng.  Reprint,  713, 
2  Nev.  &  M.  28,  2  L.  J.  K.  B.  N.  S.  127, 
holding  that  a  vendor  who  had  agreed 
to  make  good  title  to  the  lots  which 
were  the  subject  of  the  sale  could  not 
recover  a  balance  on  the  purchase 
price  where  he  was  unable  to  make 
good  title  to  one  of  the  lots,  although 
the  purchaser  agreed  to  waive  the 
necessity  of  a  good  title  as  to  this  lot, 
and  the  vendor  afterwards  delivered 
possession  of  the  whole  of  the  lots  to 
the  purchaser,  which  he  accepted,  but 
refused  to  pay  a  balance  due  on  the 
purchase  money,  and  relied  on  the  ob- 
jection to  the  title. 

In  Price  v.  McDowell  (1915)  52 
Qkla.  608,  153  Pac.  649,  it  was  held 
that  a  vendee  of  real  estate  who  had 
made  a  cash  payment  on  the  contract 
could  not,  upon  a  tender  of  perform- 
ance according  to  the  contract  as  mod- 
ified by  a  subsequent  oral  agreement 
and  refusal  of  the  vendor  to  accept 
such  tender,  recover  the  cash  pay- 
ment. 

See  Bonicamp  v.  Starbuck  (Qkla.) 
supra. 

A  vendee  cannot  recover  for  breach 
of  a  "written  contract  to  convey  real 
estate,  where  the  written  contract 
required  a  survey  to  be  made  by  a 
named  person,  and  the  survey  was 
made  by  another  person  who  was  sub- 
stituted by  oral  agreement.  Dana  v. 
Hancock  (1858)  30  Vt  616. 

A  purchaser  of  goods  to  be  delivered 
at  a  stated  date,  who  has  orally  agreed 
to  extend  the  time  for  delivery,  can- 
not recover  in  assumpsit  for  damages 
for  brea<:h  of  the  contract  of  his  ven- 
dor to  deliver  upon  the  day  agreed 
by  parol,  where  he  declared  upon  the 
writing:  as  modified  by  the  parol  agree- 
ment. Stead  V.  Dawber  (1839)  10  Ad. 
&  £1.  57,  113  Eng.  Reprint,  22,  2  Perry 
&  D.  447,  9  L.  J.  Q.  B.  N.  S.  101.  See 
further  discussion  of  this  case,  infra. 

Upon  the  authority  of  Stead  v.  Daw- 
ber, it  is  held  in  Marshall  v.  Lynn 
(1840)  6  Mees.  &  W.  109,  151  Eng.  Re- 
print, 342,  9  L.  J.  Exch.  N.  S.  126,  that 
a  written  agreement,  under  §  17  of 
the  Statute  of  Frauds,  for  the  sale  of 


goods  to  be  sent  by  a  ship  on  a  certain 
voyage,  cannot  be  modified  subse- 
quently by  parol  to  the  effect  that  the 
goods  are  to  be  sent  by  the  ship  on  a 
subsequent  voyage.  The  vendor  was 
accordingly  denied  recovery  for  non- 
acceptance  of  the  goods.  Referring 
to  the  case  of  Stead  v.  Dawber,  the 
court  states  that  '*it  does  not  appear 
to  proceed  altogether  upon  the  time 
being  an  essential  part  of  the  con- 
tract, but  on  the  ground  that  the  con- 
tract itself,  whatever  be  its  terms,  if 
it  be  such  as  the  law  recognizes  as  a 
contract,  cannot  be  varied  by  parol.'' 

See  Clark  v.  Fey  (1890)  121  N.  Y. 
470,  24  N.  E.  703,  infra,  II.  b. 

An  action  of  covenant  on  articles  of 
agreement  by  which  the  plaintiff  un- 
dertook to  build  certain  houses  for 
the  defendant  on  or  before  a  certain 
time,  which  alleges  that  the  houses 
were  finished  on  that  time,  is  not  sus- 
tained by  proof  of  a  parol  agreement 
that  the  time  might  be  extended,  and 
that  the  whole  work  was  finished  be- 
fore the  expiration  of  the  extended 
time.  Littler  v.  Holland  (1790)  8  T. 
R.  590, 100  Eng.  Reprint,  749. 

But  in  Thresh  v.  Rake  (1793)  1  Esp. 
(Eng.)  55,  a  declaration  in  an  action 
brought  to  recover  a  penalty  for  the 
breach  of  a  special  agreement  to  as- 
sign premises  upon  a  consideration  to 
be  determined  by  a  fair  appraisement 
made  on  a  certain  date,  that  the  ap- 
praisement was  made  and  perform- 
ance generally  had  on  the  part  of  the 
plaintiff,  was  held  supported,  although 
the  evidence  showed  that  the  appraise- 
ment had  been  delayed  through  the 
fault  of  the  defendant  and  perform- 
ance on  the  agreed  day  waived  by  his 
agents. 

It  is  stated  in  the  early  case  of 
Goss  V.  Nugent  (Eng.)  supra,  that  in 
such  a  situation  "the  written  contract 
is  not  that  which  is  sought  to  be  en- 
forced ;  it  is  a  new  contract  which  the 
parties  have  entered  into,  and  that 
new  contract  is  to  be  proved  partly  by 
the  former  written  agreement  and 
partly  by  the  new  verbal  agreement; 
the  .  .  .  contract,  therefore,  is  not 
a  contract  entirely  in  writing."  This 
is  true  where  the  modification  is  of  a 
part  of  the  contract  which  is  itself 
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required  to  be  in  writinsr.  The  opin* 
ion,  however,  is  not  based  upon  the 
fact  that  an  essential  part  of  the  con- 
tract was  involved,  but  it  is  stated: 
"But  our  opinion  is  not  formed  upon 
the  stipulation  about  the  title  being 
an  essential  part  of  the  agreement, 
but  upon  the  general  effect  and  mean- 
ing of  the  Statute  of  Frauds,  and  that 
the  contract  now  brought  forward  by 
the  plaintiff  is  not  wholly  a  contract 
in  writing." 

It  is  stated  in  Marshall  v.  Lynn 
(1840)  6  Mees.  &  W.  109,  151  Eng.  Re- 
print, 342,  9  L.  J.  Exch.  N.  S.  126,  that 
it  is  unnecessary  to  inquire  what  are 
the  essential  parts  of  the  contract,  and 
what  not,  since  every  part  of  the  con- 
tract in  regard  to  which  the  parties 
are  stipulating  must  be  taken  to  be 
material. 

And  it  is  also  true  where  the  modi- 
fication  is  of  a  part  which  might  have 
been  good  of  itself  without  writing. 
Harvey  v.  Grabham  (1836)  5  Ad.  &  El, 
61,  111  Eng,  Reprint,  1089.  In  this 
case  there  had  been  an  agreement  to 
give  a  lease,  the  lessee  to  pay  for 
straw,  fodder,  chaff,  etc.,  that  were  on 
the  premises  at  the  beginning  of  the 
lease,  the  value  thereof  to  be  deter- 
mined by  arbitrators  in  the  usual  way. 
Subsequent  to  the  agreement,  the  les- 
see entered  upon  possession  of  the 
premises  and  also  of  the  straw,  etc. 
It  was  subsequently  proposed  by  the 
lessee  that  the  value  of  the  straw,  etc., 
be  determined  by  a  stated  individual, 
instead  of  by  the  arbitrators,  as  pro- 
vided in  the  agreement.  This  was  as- 
sented to  by  the  lessor,  and  the  ap- 
praisement made  by  the  individual 
agreed  upon.  The  action  was  one  to 
recover  the  value  as  appraised,  the 
lessor  stating  that  he  was  ready  to 
grant  the  lease  upon  the  terms  agreed 
upon,  and  upon  the  payment  to  him  of 
the  amount  of  the  appraisal.  The  sec- 
ond count  was  in  indebitatus  assump- 
sit for  goods  and  chattels  bargained 
and  sold,  under  and  by  virtue  of  which 
the  defend^t  had  taken  the  same  to 
his  own  use.  In  holding  that  there 
could  be  no  recovery  of  the  amount  of 
the  appraisal,  the  court  states  that 
"here  that  part  might  have  been  good 
of  itself  without  writing,  by  reason  of 


the  acceptance  which  is  averred  in  the 
first  count,  though  it  may  be  otherwise 
as  to  the  second  count,  which  is  for 
goods  bargained  and  sold,  not  sold  and 
delivered;  and  it  is  contended  that* as 
it  was  competent  to  the  parties  to  have 
made  two  contracts  in  the  first  in- 
stance,— one  in  writing,  as  to  the 
lease;  the  other  not  in  writing,  as  to 
the  straw,  manure,  etc., — so  it  was 
competent  to  them  afterwards  by 
agreement  not  in  writing  to  separate 
into  two  parts  the  subject-matters  of 
the  original  agreement,  and  to  substi- 
tute a  new  agreement  not  in  writing 
as  to  the  straw,  manure,  ete.  We 
think  that  is  not  so,  but  that  the  agree- 
ment, being  entire  in  the  first  instance, 
must  so  continue,  and  that  it  cannot 
be  separated  or  altered  otherwise  than 
by  writing.  ...  It  was  attempted 
to  be  argued  that  tlie  original  agree- 
ment was  performed,  inasmuch  as  one 
person  named  by  mutual  consent 
might  be  considered  as  'competent 
persons'  respectively  appointed  by  the 
parties,  but  we  think  that  this  con- 
struction cannot  reasonably  be  put  on 
the  words  of  the  agreement,  neither 
has  the  plaintiff  attempted  so  to  treat 
it,  for  he  has,  both  in  his  first  count 
and  in  his  replication  to  the  second 
plea,  expressly  alleged  a  waiver  of  and 
substitution  for,  and  not  a  compliance 
with,  the  original  agreement.'' 

But  see  Stark  v.  Wilson  (1814)  8 
Bibb  (Ky.)  476,  infra,  II.  b;  Dana  v. 
Hancock  (1868)  30  Vt  616,  supra. 

Compare  with  Williams  v.  Moss's 
Empires  [1915]  3  K.  B.  (Eng.)  242, 
8  B.  R.  C.  636,  84  L.  J.  K.  B.  N.  S.  1767, 
113  L.  T.  N.  S.  560,  31  Times  L.  R. 
463,  infra,  II.  b. 

This  rule  has  been  held  to  apply  in 
equity  in  the  absence  of  fraud,  and  to 
prevent  the  court  granting  relief  on  a 
contract  by  way  of  specific  perform- 
ance in  favor  of  one  who  has  not  com- 
plied with  the  conditions  of  the  writ- 
ing, but  sought  to  excuse  nonperform- 
ance of  an  oral  variation.  Emmett  v. 
Dewhurst  (1851)  3  Macn.  &  G.  587,  42 
Eng.  Reprint,  386,  12  L.  J.  Ch.  N.  S. 
497,  15  Jur.  1115,  refusing  specific  per- 
formance to  a  creditor  to  compel  a 
guarantor  to  execute  a  writing  as 
agreed  by  him,  where  the  creditor  had 
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not  complied  with  the  conditions  of 
the  writing  within  the  time  prescribed. 
The  court  states :  'It  is  clear  that  at 
law  such  an  agreement  as  this,  namely, 
to  pay  the  debt  of  another  person,  can- 
not be  made,  and  cannot  be  varied,  by 
parol,  and  in  this  court,  unless  there 
be  fraud,  the  same  rule  prevails." 

A  written  agreement  for  a  lease  can- 
not be  subsequently  modified  by  parol 
changing  the  time  at  which  the  term 
is  to  commence.  Jordan  v.  Sawkins 
(1791)  1  Ves.  Jr.  402,  30  Eng.  Reprint, 
407.  The  term  of  the  lease  was  stipu- 
lated to  be  for  twenty-one  years  to 
commence  from  April;  by  the  modifi- 
cation it  was  sought  to  make  the  lease 
commence  in  June.  The  court  states 
that  if  the  second  agreement  had  been 
that  the  lease  should  commence  from 
June  and  continue,  not  for  twenty-one 
years  absolutely,  but  for  twenl^-one 
years  to  determine  in  April,  it  would 
have  been  good,  because  that  would 
have  been  no  variation,  but  only  waiv- 
ing a  part  of  the  lease.  The  action 
was  one  to  enforce  specific  perform- 
ance of  the  agreement  with  the  varia- 
tions. 

In  Cuff  V.  Penn  (1818)  1  Maule  & 
S.  21,  105  Eng.  Reprint,  8,  a  case  that 
has  frequently  been  cited  in  support 
of  the  theory  that  the  Statute  of 
Frauds  does  not  prevent  the  subse- 
quent modification  by  parol  of  a  writ- 
ten contract,  a  vendor  at  the  request 
of  the  purchaser  forbore  to  deliver 
goods  for  some  time,  but  at  length 
informed  the  purchaser  that  he  had 
exceeded  a  reasonable  time  and  re- 
quested him  to  name  a  time  for  de- 
livery. Upon  refusal  of  the  purchaser 
to  accept  the  goods,  an  action  of  as- 
sumpsit was  brought  for  nonaccept- 
ance.  In  the  second  count  of  the  dec- 
laration the  agreement  extending  the 
time  for  the  delivery  of  the  goods  is 
set  up  and  relied  upon.  Two  distinct 
objections  were  taken  by  the  defend- 
ant to  the  introduction  of  parol  evi- 
dence: First,  that  the  case  involved 
a  written  contract  for  the  sale  and 
purchase  of  goods,  and  could  not  be 
varied  by  parol;  second,  that  if  the 
subsequent  parol  agreement  was  to  be 
considered,  not  as  varying  the  writ- 
ten contract,   but  as   substituting  a 


new  one  in  its  place,  then  it  was  void 
by  the  Statute  of  Frauds,  there  being 
neither  a  part  acceptance  nor  a  part 
payment  under  it.  The  court  disposes 
of  the  second  objection  by  stating 
that,  by  the  express  provision  of  the 
Statute  of  Frauds,  it  is  only  necessary, 
in  order  to  make  a  contract  for  the 
sale  of  goods  binding  upon  the  parties, 
that  there  should  be  either  a  note  or 
memorandum  of  the  bargain  in  writ- 
ing, or,  if  there  be  no  writing,  that 
there  should  be  a  part  payment  by 
way  of  earnest,  or  a  part  acceptance 
of  the  goods.  It  is  then  stated  that  in 
the  case  there  existed  two  indicia 
pointed  out  by  the  statute, — namely, 
a  contract  for  sale  in  writing  and  a 
part  performance, — so  that  not  only 
the  literal  intention,  but  the  spirit 
also  of  the  statute,  was  satisfied.  The 
court  concludes :  "The  objection  then 
does  not  found  itself  upon  a  noncom- 
pliance with  the  provisions  of  that 
statute,  but  is  more  properly  this — 
that  an  agreement  once  made  in  writ- 
ing cannot  be  varied  by  parol."  In  an- 
swering this  objection,  the  court 
states  that  what  has  been  done  is  only 
in  performance  of  the  original  con- 
tract; that  the  contract  remained— 
consequently  the  modification  does 
not  violate  this  rule.  It  thus  appears 
that  the  effect  of  the  Statute  of  Frauds 
upon  the  subsequent  parol  modifica- 
tion of  a  contract  required  by  the 
statute  to  be  in  writing  was  not  con- 
sidered in  this  case  in  the  light  in 
which  it  is  now  regarded  as  affecting 
contracts.  But,  whatever  may  have 
been  the  theory  of  Cuff  v.  Penn,  it  is 
clearly  established  by  subsequent 
English  cases  that  an  oral  modifica- 
tion of  a  written  contract  within  the 
Statute  of  Frauds  is  unenforceable. 
Some  of  the  English  cases  expressly 
state  that  Cuff  v.  Penn  is  overruled  by 
the  later  cases. 

Where  the  modification  consists  of 
an  extension  of  the  time  for  perform- 
ance, the  English  cases  at  first  fol- 
lowed the  rule  of  Goss  v.  Nugent. 
Thus,  it  has  been  held  that  a  creditor 
cannot  compel  specific  performance  by 
a  guarantor  of  the  debtor,  of  his  agree- 
ment to  execute  a  guaranty,  where  the 
creditor  has   not   complied   with   the 
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conditions   of  the   agreement  within 
the  time  prescribed.    Emmet  v.  Dew- 
hurst  (Eng.)  supra.    Any  oral  agree- 
ment extending  the  time  is  ineffectual. 
So  a  purchaser  of  a  leasehold  interest 
in  land  may  recover  an  advance  pay- 
ment, where  the  vendor  defaulted  in 
performance  on  the  day  stipulated  in 
the  writing,  notwithstanding  an  oral 
agreement  to  extend  time.     Evidence 
of  the  oral  agreement  is  held  inadmis- 
sible.    Stowell  V.  Robinson   (1837)   8 
Ring.  N,  C.  928,  132  Eng.  Reprint,  668. 
At  the  day  agreed  upon  neither  of  the 
parties  was  ready  to  carry  the  contract 
into  effect,  not  only  on  account  of  ob- 
jections that  were  taken  to  the  title, 
which  were  then  in  a  course  of  being 
removed,  but  also  because  the  brokers 
had  not  completed  their  valuation  at 
that  time.     Subsequently  to  the  day 
agreed  upon,  both  the  parties  were  en- 
deavoring to  procure  the  license  from 
the  ground  landlord  for  the  assign- 
ment of  the   lease.    Some   objection 
being  raised  on  this  ground,  the  pur- 
chaser wrote  the  vendor  that  he  con- 
sidered the  contract  at  an  end,  and 
demanded   a   return   of  the   deposit. 
Within  a  few  days  after  this  letter, 
and  within  what  appears  to  the  court 
to  be  a  reasonable  time  for  that  pur- 
pose, the  objection  would  have  been 
met,   "so  that  the  question,  as  was 
before  stated,  is  this, — Can  the  day 
for  the  completion  of  the  purchase  of 
an  interest  in  land  inserted  in  a  writ- 
ten  contract  be   waived   by  a   parol 
agreement,  and  another  day  be  sub- 
stituted in  its  place,  so  as  to  bind  the 
parties? — ^and  we  are  of  opinion  that 
it  cannot."    The  court  states  that  this 
"is  virtually  and  substantially  to  al- 
low an  action  to  be  brought  on  an 
agreement  relating  to  the  sale  of  land 
partly  in  writing  signed  by  the  par- 
ties, and  partly  not  in  writing,  but 
by  parol  only,  and  amounts  to  a  con- 
travention of  the  Statute  of  Frauds." 
A  purchaser  of  goods  who  has  orally 
extended   the   time   for  the   delivery 
thereof  cannot  subsequently  recover 
damages  for  nondelivery,  where  the 
oral  extension  amounts  to  the  substi- 
tution of  a  new  contract  for  the  writ- 
ten one,  the  same  in  all  respects  as 
the  written  one  except  as  to  the  de- 


livery of  the  goods  and  payment 
therefor.  Stead  v.  Dawber  (1839)  10 
Ad.  &  El.  57,  118  Eng,  Reprint,  22,  2 
Perry  &  D.  447,  9  L.  J.  Q.  B.  N.  S. 
101.  See  Marshall  v.  Lynn  (1840)  6 
Mees.  &  W.  109,  151  Eng.  Reprint, 
342,  9  L.  J.  Exch.  N.  S.  126,  where 
there  was  what  amounted  to  a  substi- 
tuted contract. 

But  it  has  been  held  in  England  that 
an  action  upon  the  written  agreement 
for  failure  to  accept  goods,  by  a  vend- 
or who,  at  the  request  of  the  purchas- 
ers, allowed  delivery  of  the  goods  sold 
to  stand  over,  cannot  be  defeated  by 
showing  the  oral  agreement.  Hick- 
man V.  Haynes  (1875)  L.  R.  10  C.  P. 
(Eng.)  598.  The  court,  after  review- 
ing the  English  cases,  concludes  that 
"the  result  of  these  cases  appears  to 
be  that  neither  a  plaintiff  nor  a  de- 
fendant can,  at  law,  avail  himself  of 
a  parol  agreement  to  vary  or  enlarge 
the  time  for  performing  a  contract 
previously  entered  into  in  writing, 
and  required  so  to  be  by  the  Statute 
of  Frauds.  But  so  far  as  this  princi- 
ple has  any  application  to  the  present 
case,  it  appears  to  us  rather  to  pre- 
clude the  defendants  from  setting  up 
an  agreement  to  enlarge  the  time  for 
delivery  in  answer  to  the  plaintiff's 
demand,  than  to  prevent  the  plaintiff 
from  suing  on  the  original  contract 
for  a  breach  of  it." 

.  The  distinction  between  Stead  v. 
Dawber  and  Hickman  v.  Haynes  is  an 
elusive  one,  and  rests  more  in  the 
theory  of  the  respective  actions  in 
these  cases  than  in  any  difference  in 
facts  between  them.  The  distinction 
as  expressed  by  the  court  in  Hickman 
V.  Haynes  is  perhaps  as  logical  a  one 
as  can  be  made,  and  is  as  follows :  'In 
Stead  V.  Dawber  there  was  a  written 
agreement  for  the  delivery  of  goods 
on  a  particular  day  and  a  subsequent 
verbal  agreement  for  their  delivery 
on  a  later  specified  day,  and  the  court 
came  to  the  conclusion  that  the  parties 
intended  to  substitute  the  later  verbal 
agreement  for  the  previous  written 
agreement;  but  in  the  case  now  before 
the  court  there  was  no  fresh  agree- 
ment at  all  for  the  delivery  of  the  25 
tons,  which  can  be  regarded  as  hav- 
ing been  substituted  for  the  original 
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written  contract.  There  was  nothincr 
more  than  a  waiver  by  the  defendants 
of  a  delivery  by  the  plaintiff  in  June 
of  the  last  25  tons  of  iron;  and  it 
should  seem  that  in  Stead  v.  Dawber 
the  court  would  have  been  in  favor 
of  the  plaintiff  if  they  had  come  to 
the  conclusion  that  there  had  been  no 
substitution  of  one  asrreement  for  an- 
other/' In  Hickman  v.  Haynes,  the 
extension  of  time  was  granted  at  the 
request  of  the  defendant  purchaser, 
and  the  breach  alleged  in  the  action 
by  the  vendor  was  a  refusal  to  accept 
the  goods  at  the  time  agreed  upon  in 
the  written  contract.  In  a  subseiquent 
case,  the  court  speaks  of  such  a  situ- 
ation»  and  states  that  'Vhere  the  vend- 
or, being  ready  to  deliver  within  the 
agreed  time,  is  shown  to  have  with- 
held his  offer  to  deliver  until  after  the 
agreed  time,  in  consequence  of  a  re- 
quest to  him  to  do  so  made  by  the 
vendee  before  the  expiration  of  the 
agreed  time,  and  where,  after  the  ex- 
piration of  the  agreed  time  and  within 
a  reasonable  time,  the  vendor  proposes 
to  deliver  and  the  vendee  refuses  to 
accept,  the  vendor  can  recover  dam^ 
ages.  He  can  properly  aver  and  prove 
that  he  was  ready  and  willing  to  de- 
liver according  to  the  terms  of  the 
original  contract.  ...  In  such  case 
it  is  said  that  the  original  contract  is 
unaltered,  and  that  the  arrangement 
has  reference  only  to  the  mode  of  per- 
fbrming  it.  But  if  the  alteration  of 
the  period  of  delivery  were  made  at 
the  request  of  the  vendor,  though  such 
request  were  made  during  the  agreed 
period  for  delivery,  so  that  the  vendor 
would  be  obliged,  if  he  sued  for  non- 
acceptance  of  an  offer  to  deliver  after 
the  agreed  period,  to  rely  upon  the  as- 
sent of  the  vendee  to  his  request,  he 
could  not  aver  and  prove  that  he  was 
ready  and  willing  to  deliver  accord- 
ing to  the  terms  of  the  original  con- 
tract The  statement  shows  that  he 
was  not.  He  would  be  driven  to  rely 
OB  the  assent  of  the  vendee  to  a  sub- 
stituted time  of  delivery;  that  is  to 
say,  to  an  altered  contract  or  a  new 
contract.  *  This  he  cannot  do,  so  as  to 
enforce  his  claim.''  Accordingly,  it 
was  held  in  Plevins  v.  Downing  (1876) 
L  R.  1  C.  P.  (Eng.)  220,  45  L.  J.  C.  P. 


N.  S.  695,  35  L.  T.  N.  S.  263,  that  a 
vendor  who  had  failed  to  deliver  the 
goods  at  the  time  stipulated  in  the 
writing  could  not  recover  damages  for 
nonacceptance  thereof  upon  the 
strength  of  a  subsequent  oral  agree- 
ment. The  court  states  that,  in  such 
a  situation,  the  vendors  are  logically 
driven  to  rely  upon  the  subsequent 
requests  of  the  purchaser,  either  as  a 
proposed  alteration  of  a  term  of  the 
original  contract,  or  as  a  request  upon 
which  to  hang  a  new  contract  to  ac- 
cept; but,  as  the  request  was  merely 
verbal,  the  undertaking  sought  to  be 
founded  on  it  cannot  be  enforced. 

But  in  Marshall  v.  Lynn  (Eng.)  su- 
pra, a  vendor  who  was  seeking  to  re- 
cover in  assumpsit  for  nonacceptance 
of  goods  sold  alleged  that  he  was  ready 
and  willing  to  deliver  upon  the  time 
fixed  in  the  writing,  and  tendered  and 
offered  to  perform  at  that  time,  but,  at 
the  request  of  the  purchaser,  delayed 
performance  according  to  an  oral 
agreement.  Recovery  was  denied  in 
this  case. 

But  the  English  cases  have  gone 
farther  than  to  hold  merely  that  no 
action  can  be  maintained  on  an  agree- 
ment resting  partly  in  writing  and 
partly  in  parol.  It  has  been  expressly 
held  that  the  written  agreement  is  not 
rescinded  by  an  oral  one  extending  the 
time  for  the  performance  thereof,  or 
modifying  it  in  some  other  particular; 
consequently  an  action  may  be  main- 
tained thereon.  In  Noble  v.  Ward 
(1866)  L.  R.  1  Exch.  (Eng.)  117,  4 
Hurlst  &  C.  149,  35  L.  J.  Exch.  N.  S. 
81,  12  Jur.  N.  S.  167,  13  L.  T.  N.  S. 
639, 14  Week.  Rep.  397,  it  was  held  that 
a  vendor  of  goods  might  maintain  an 
action  upon  a  written  contract,  al- 
though there  had  been  an  oral  agree- 
ment extending  the  time  for  the  per- 
formance thereof.  It  is  stated  that  the 
declaration  was  framed  so  as  to  fit 
either  the  written  agreement  or  the 
oral  agreement,  and  that  the  goods 
were  tendered  by  the  vendor  to  the 
purchaser  in  time  for  either  of  those 
contracts.  The  action  was  one  for 
damages  for  nonacceptance.  This 
case  was  afiirmed  upon  appeal  (1867) 
L.  R.  2  Exch.  135,  36  L.  J.  Exch.  N.  S. 
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91,  15  L.  T.  N.  S.  672,  15  Week.  Rep. 
520. 

In  Vezey  v.  Rashleigh  [1904]  1  Ch, 
(Eng.)  834,  90  L.  T.  N.  S,  663,  78  L.  J. 
Ch.  N.  S.  422,  52  Week.  Rep.  442,  it  is 
held  that  an  agreement  to  execute  a 
lease  cannot  be  subsequently  varied  by 
parol. 

And  a  subsequent  oral  agreement 
that  goods  shipped  by  a  certain  vessel 
should  be  received  by  the  purchaser 
from  the  warehouse,  instead  of  the 
quay  as  provided  in  the  written  agree- 
ment, is  invalid;  consequently,  in  an 
action  by  the  purchaser  against  his 
vendor  for  failure  to  deliver,  the  suffi- 
ciency of  the  delivery  cannot  be  in 
question  where  the  only  attempt  at 
delivery  was  made  from  the  ware- 
house. Moore  v.  Campbell  (1854)  10 
Exch.  (Eng.)  323,  2  C.  L.  R.  1084,  23 
L.  J.  Exch.  N.  S.  310.  The  court  states 
that  if  the  purchaser  had  accepted 
and  received  the  goods  from  the  ware- 
house, or  even  the  delivery  or  transfer 
order  which  was  offered  as  a  perform- 
ance of  the  contract  on  the  vendor's 
part,  there  would  have  been  a  good 
answer  to  the  action  by  way  of  accord 
and  satisfaction;  but,  there  being  no 
such  acceptance,  no  such  question 
arises  in  the  case.  A  broker  who  is 
held  to  have  acted  solely  for  the  pur- 
chaser in  the  transaction  requested 
the  goods  to  be  warehoused  on  the 
purchaser's  account,  and  the  refusal  to 
accept  the  warehouse  orders  tendered 
by  the  vendor  was  based  upon  a  dis- 
crepancy in  the  description  therein  of 
the  amount  of  the  goods. 

In  an  action  for  specific  perform- 
ance, in  which  the  complainant  ad- 
mitted the  subsequent  modifications 
and  asked  to  have  specific  performance 
of  the  modified  agreement  if  the  de- 
fendant so  elected,  or,  if  not,  for 
specific  performance  of  the  original 
agreement,  the  complainant  was  held 
entitled  to  the  relief  asked.  Robinson 
v.  Page  (1826)  3  Russ.  Ch.  119,  38 
Eng.  Reprint,  519,  27  Revised  Rep.  26. 

But  it  has  been  held  in  England  that 
variations  in  a  written  contract  that 
have  been  acted  upon,  so  that  the  orig- 
inal agreement  can  no  longer  be  en- 
forced without  injury  to  one  party,  bar 
an  action  for  specific  performance  of 


the  original  agreement.  Legal  v.  Mil- 
ler (1750)  2  Ves.  Sr.  299,  28  Eng. 
Reprint,  193;  Price  v.  Dyer  (1810)  17 
Ves.  Jr.  363,  34  Eng.  Reprint,  137,  11 
Revised  Rep.  102. 

The  rule  that  the  Statute  of  Frauds 
prevents  the  oral  modification  of  a 
writing  has  been  applied  in  the  case 
of  a  writing  which  was  insufficient 
under  the  statute.  Arky  v.  P.  W. 
Brockman  Commission  Co.  (1914)  185 
Mo.  App.  241,  170  S.  W.  353.  After 
stating  that  the  memorandum  was  in- 
sufficient to  satisfy  the  Statute  of 
Frauds,  the  court  continues :  "But,  as 
we  have  said,  plaintiff's  case  proceeds 
upon  the  theory  of  a  subsequent  oral 
agreement  modifying  the  prior  one 
evidenced  by  the  memorandum."  The 
court,  referring  to  Rucker  v.  Harring- 
ton (1893)  52  Mo.  App.  481,  states  that 
it  is  well  settled,  in  this  state  at  least, 
that  a  contract  which  the  Statute  of 
Frauds  requires  to  be  in  writing  may 
not  be  modified  or  varied  by  a  subse- 
quent oral  agreement.  It  was  accord- 
ingly held  in  the  case  that  a  memo- 
randum for  the  sale  of  goods  which 
was  insufficient  under  the  Statute  of 
Frauds  could  not  be  modified  by  a 
subsequent  agreement  as  to  the  terms 
of  payment. 

See  Bonicamp  v.  Starbuck  (1910; 
25  Okla.  483,  L.R.A.1917B,  141,  106 
Pac.  839. 

In  Whiteaker  v.  Vanschoiack  (1873) 
5  Or.  113,  the  court  refused  specific 
performance  of  an  agreement  for  the 
exchange  of  land,  where  the  original 
written  agreement  contained  an  in- 
sufficient description  of  land,  and  the 
subsequent  oral  agreement  introduced 
new  terms  into  the  contract  and  add- 
ed to  and  perfected  •  the  description 
of  the  land.  There  were  other  objec- 
tions, however,  to  the  specific  enforce- 
ment of  the  contract  in  this  case. 

The  courts  have  failed  to  discrimi- 
nate between  two  entirely  different 
things  in  this  connection.  It  is  one 
thing  to  supply  an  omission  from  a 
writing  which,  because  of  such  omis- 
sion, fails  to  comply  with  the  require- 
ments of  the  Statute  of  Frauds,  and 
another  thing  to  modify  a  contract 
that  has  been  put  in  writing  so  as  to 
comply  with  the  statute.    This  is  trve 
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although  the  part  sought  to  be  sup- 
plied to  perfect  the  defective  writing 
'  is  that  agreed  upon  subsequently.  In 
other  words,  where  the  parties  have 
entered  into  an  agreement  required  by 
tiie  Statute  of  Frauds  to  be  in  writing, 
and  have  failed  to  put  sufficient  of  the 
agreement  in  writing  to  comply  with 
the  statute,  there  is  no  enforceable 
contract.  Any  subsequent  oral  modi* 
fication  the  parties  agree  upon  is  in- 
effective, because  there  is  no  enforce* 
able  contract  to  be  modified.  It  seems 
unnecessary,  therefore,  to  consider 
the  subsequent  agreement,  because,  it 
being  admitted  that  the  oral  agree- 
ment is  merely  supplementary,  and 
there  being  no  enforceable  agreement 
to  be  supplemented,  the  oral  agree- 
ment must  necessarily  be  of  no  effect. 

b.  Application  as  dependent  upon  charm 
acter  of  modification. 

In  a  large  number  of  cases  the  char- 
acter of  the  modification  is  not  con- 
sidered; the  rule  is  applied  without 
reference  thereto.  It  has  seemed  ad- 
visable to  show  in  a  general  way  the 
character  of  modifications  to  which 
the  rule  has  been  applied.  No  attempt 
has  been  made,  however,  to  make  this 
treatment  exhaustive  of  the  cases 
which  have  not  made  a  point  of  the 
character  of  the  modification.  The 
rule  has  been  applied  and  held  to  pre- 
vent: An  oral  reduction  in  the  rate 
of  interest  on  a  promissory  note, 
where  such  a  claim  must  be  evidenced 
by  writing  (Adler  v.  Friedman  (1860) 
16  CaL  138) ;  an  oral  modification  of 
the  provision  in  an  insurance  policy  as 
to  the  location  of  insured  goods 
(Simonton  v.  Liverpool,  L.  &  G.  Ins. 
Co.  (1874)  51  Ga«  76) ;  an  oral  modifi- 
cation of  the  time  for  payment  of 
premiums  on  a  life  insurance  policy 
(Mitchell  V.  Universal  L.  Ins.  Co. 
(1875)  54  Ga.  289) ;  an  oral  modifica- 
tion of  a  logging  contract  as  to  the 
timber  included  therein  (Grand  Forks 
Lumber  Co.  v.  McClure  Logging  Co. 
(1908)  103  Minn.  471,  115  N.  W.  406)  ; 
an  oral  extension  of  the  time  for  the 
performance  of  a  written  agreement 
(Hawkins  v.  Studdard  (1908)  132  Ga. 
265,  181  Am.  St  Rep.  190,  63  S.  E. 
^852    (time  implied  by  law) ;   Napier 


Iron  Works  v.  Caldwell  &  D.  Iron 
Works  (1915)  60  Ind.  App.  317,  110  N. 
E.  714;  Walter  v.  Victor  G.  Bloede  Co. 
(1901)  94  Md.  80,  50  Atl.  433;  Abell  v. 
Munson  (1869)  18  Mich.  306,  100  Am. 
Dec.  165;  Cook  v.  Bell  (1869)  18  Mich. 
887.  See  Jarman  v.  Westbrook  (1910) 
134  Ga.  19,  67  S.  E.  403,  infra,  II.  c ; 
Ladd  V.  King  (1849)  1  R  L  224,  51 
AnL  Dec.  624;  but  see  subd.  V.,  as  to 
the  validity  of  a  subsequent  agree- 
ment extending  time) ;  an  oral  modi- 
fication of  the  terms  of  a  written  con- 
tract for  the  sale  of  chattels,  as  to  the 
chattels  to  be  delivered  thereunder 
(Willis  V.  Fields  (1908)  132  Ga.  242, 
63  S.  E.  828) ;  an  oral  modification  of 
the  specifications  of  mules  which  were 
the  subject  of  sale  (Carpenter  v.  Gal- 
loway (1881)  73  Ind.  418,  see  infra, 
11.  c) ;  an  oral  modification  of  the 
specification  of  straw  (a  provision  in 
a  contract  for  the  purchase  of  flax 
straw  that  the  straw  "be  delivered 
in  a  dry  condition  and  free  from  grass, 
weeds,  and  all  foreign  substances,  can- 
not be  modified  by  parol  by  waiving 
the  condition  or  provision  that  the 
straw  must  be  free  from  weeds,  and 
agreeing  to  receive  the  same  under 
the  contract  notwithstanding  its  weedy 
condition.  Brown  v.  Sanborn  (1875) 
21  Minn.  402) ;  an  oral  agreement  that 
a  lease  for  saloon  purposes  should  not 
be  enforced  if  lessee  failed  to  obtain 
the  necessary  license  to  carry  on  the 
saloon  business  (Burgett  v.  Loeb 
(1908)  43  Ind.  App.  657,  88  N.  E.  346) ; 
an  oral  modification  of  a  written  lease 
by  the  terms  of  which  the  lessee  was 
allowed  to  sell  or  dispose  of  any  wood 
or  timber  standing  upon  any  part  of 
the  premises  which  he  put  in  culti- 
vation, so  that  the  lessee  could  sell 
the  wood  although  he  had  not  complied 
with  the  terms  of  the  written  agree- 
ment (Beard  v.  A.  A.  Gooch  &  Son 
(1910)  62  Tex.  Civ.  App.  69,  130  S. 
W.  1022) ;  an  oral  modification  of  the 
manner  of  making  payment  for  goods 
purchased  (Warren  v.  A.  B.  Mayer 
Mfg.  Co.  (1900)  161  Mo.  112,  61  S.  W. 
644) ;  an  oral  agreement  between 
vendor  and  vendees  that  payment  was 
to  be  made  in  land,  instead  of  note 
and  mortgage  as  provided  in  writing 
(Malkan  v.  Hemming  (1909)  82  Conn. 
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293,  73  Atl.  752),  or  instead  of  money 
(Bradley  v.  Harter  (1900)  156  Ind. 
499,  60  K  E.  139) ;  an  oral  modifica- 
tion, upon  discovery  that  vendor  could 
not  give  good  title,  to  deduct  a  cer- 
tain sum  from  the  purchase  price  and 
accept  the  title  as  it  was  found 
(Rucker  v.  Harrington  (1892)  52  Mo. 
App.  481). 

An  oral  agreement  that  one  of  two 
purchasers  of  land  shall  assume  the 
liabilities  of  the  contract  and  be  en- 
titled to  the  benefits  cannot  be  proven 
to  justify  an  action  against  the  pur- 
chaser so  assuming  the  contract  alone, 
on  joint  notes  executed  by  himself  and 
the  other  purchaser.  Elrod  v.  Camp 
(1920)  150  Ga.  48,  102  S.  E.  357. 

In  some  jurisdictions  the  validity  of 
the  subsequent  oral  modification  is  de- 
pendent upon  the  character  thereof. 
It  has  been  held  that  a  mere  oral 
extension  of  time  for  performance  is 
valid.  See  infra,  subd.  V.  But  see 
Welch  V.  Mcintosh  (1913)  89  Kan.  47, 
130  Pac.  641,  infra,  IV.  a,  and  Autem 
V.  Mayer  Coal  Co.  (1916)  98  Kan.  379, 
158  Pac.  13,  supra,  II.  a.  But  if  the 
subsequent  oral  agreement  involves 
more  than  a  mere  extension  of  time,  it 
is  not  valid.  Banister  v.  Fallis  (1911) 
85  Kan.  320,  116  Pac.  822.  It  is  stated 
that  the  agreement  produced  a  new 
condition  which  not  only  became 
essential  to  any  conveyance  at  all,  but 
which  was  regarded,  and  is  still  re- 
garded by  the  plaintiff,  as  indis- 
pensable to  the  vesting  of  the  title  in 
him.  Under  these  circumstances  the 
oral  agreement  constituted  a  modifica- 
tion of  a  written  contract  for  the  sale 
of  land,  and  was  itself  an  agreement 
for  the  sale  and  conveyance  of  an 
interest  in  land,  and  hence  was  unen- 
forceable, because  not  in  writing. 

See  Barton  v.  Gray  (1885)  57  Mich. 
622,  24  N.  W.  638;  McConathy  v.  Lan- 
ham  (1903)  116  Ky.  735,  76  S.  W.  535, 
infra,  V. 

Where  the  vendor's  title  to  part  of 
the  land  had  failed,  and  it  was  agreed 
that  appraisers  should  value  that  part, 
and  the  parties  orally  substituted 
other  appraisers,  who  valued  the  land 
to  the  mutual  satisfaction  of  both 
parties,  whereupon  the  purchaser  took 
possession   and   has   held   possession 


since,  and  the  vendor  paid  the  balance 
which  fell  due  the  purchaser  according 
to  the  valuation  thus  made,  the  objec^ 
tion  of  the  Statute  of  Frauds  was  held 
not  available  to  the  vendor.  Stark  v. 
Wilson  (1814)  3  Bibb  (Ky.)  476.  The 
court  states :  "It  cannot,  however,  be 
admitted  that  the  agreement  comes 
within  the  statute.  It  is  in  wriling 
and  signed  by  the  parties,  and,  though 
the  parties  thereto  by  subsequent  parol 
agreement  substituted  other  valuers  to 
ascertain  the  value  of  the  land,  that 
arrangement  cannot  affect  the  right  of 
[the  purchaser]  to  a  conveyance  of  the 
land  agreed  to  be  conveyed  by  the 
written  agreement.  The  subsequent 
parol  agreement  did  not  aK^r  the 
rights  of  the  parties  under  the  written 
contract,  but  only  related  to  and 
regulated  the  manner  of  ascertaining 
the  value  of  the  land.  We  are  of 
opinion,  therefore,  the  agreement  does 
not  come  within  the  statute.''  Specific 
performance  was  accordingly  allowed 
the  vendee  to  compel  the  conveyance 
by  the  vendor  according  to  the  agree- 
ment. 

In  other  cases  in  which  the  oral 
modification  is  held  invalid,  it  is 
pointed  out  that  the  modification  in- 
volved was  of  an  essential  particular 
of  the  contract.  Thus,  it  was  held  in 
Heisley  v.  Swanstrom  (1889)  40  Minn. 
196,  41  N.  W.  1029,  that  a  stipulation 
in  a  contract  for  the  sale  of  land  that 
if  the  title  of  the  vendor  is  not  good, 
and  cannot  be  made  good,  the  agree- 
ment shall  be  void,  and  the  vendor 
shall  not  be  liable  for  any  damage 
except  to  return  the  cash  payment 
made,  cannot  be  orally  modified  by  an 
agreement  of  the  vendor  that,  if  the 
vendee  would  wait  and  not  buy  other 
land,  the  vendor  would  deliver  the 
land  in  question,  and,  if  he  failed  to 
do  so,  would  pay  all  damages,  so  as  to 
entitle  the  vendee  to  damages.  The 
rights  of  third  parties  intervened  in 
this  case.  Apparently  the  oral  agree- 
ment was  made  after  the  time  for  the 
delivery  of  the  deed  in  the  original 
contract  had  expired,  but  no  point  is 
made  of  this  beyond  the  mere  state- 
ment of  the  fact.  But  see  Scheer- 
schmidt  v.  Smith  (1898)  74  Minn.  224, 
77  N.  W.  34,  infra.    It  is  stated  in  the 
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Heisley  Case  that  it  is  ''undoubtedly 
competent  for  the  parties  to  waive  a 
forfeiture  or  strict  performance  as  to 
time,  and  to  consent  to  performance 
of  the  contract  in  a  modified  form,  so 
that     such    substituted    performance 
should   stand  as  a  fulfilment  of  the 
same  by  virtue  of  the  acts  of  the  par- 
ties,   .    .    .    but  the  supplemental  con- 
tract relied  on  in  this  case  to  establish 
a  valid  lesral  claim  for  damages  subsist- 
insT  against  [the  vendor]  in  favor  of 
[the  vendee]     .    .    .    was  a  modifica- 
tion of  the  original  contract  in  an  es- 
sential  particular,  by  substituting  a 
new  and  independent  stipulation  there- 
in."   It  has  been  expressly  held  in  this 
jurisdiction  that  an  oral  extension  of 
time  does  not  become  a  part  of  the  con- 
tract.    See    Scheerschmidt  v.   Smith 
(Minn.)  infra.  It  is  held  in  Hanson  v. 
Gunderson    (1897)    95   Wis.    613,   70 
N.   W.   827,  that  a  written   contract 
relating:  to  the  payment  of  an   em- 
ployee's wages,  which  by  implication 
of  law  was  joint  in  its  obligation,  and 
not  several,  could  not  be  modified  by  a 
subsequent    oral    agreement    to    the 
effect  that  each  of  the  partners  should 
pay  one  half  the  wages.     The  court 
states :   'This  change  would  affect  the 
contract  in  an  essential  particular,  in 
which,  by  its  terms,  it  was  not  to  be 
performed   within   a   year.    An    oral 
agreement  covering  that  particular  is 
void  by  the  express  terms  of  the  stat- 
ute." 

Apart  from  the  effect  of  acting  upon 
the  modified  agreement,  an  oral  modi- 
fication of  a  real-estate  broker's  con- 
tract as  to  his  compensation,  a  matter 
required  by  the  statute  to  be  in 
writing,  is  ineffective.  Hbcht  v. 
Marsh  (reported  herewith)  ante,  1. 

In  the  recent  English  case  of  Wil- 
liams V.  Moss's  Empires  [1915]  3  K.  B. 
(Eng.)  242,  8  B.  R.  C.  636,  84  L.  J.  K.  B, 
N.  S.   1767,  lis  L.  T.  N.  S.  560,  31 
Times  L.  R.  463,  the  principle  is  laid 
down  that,  if  the  oral  contract  modify- 
ing the  one  in  writing  is  one  which  is 
itself  required  to  be  in  writing,  then  it 
mast  be  wholly  disregarded,  and  the 
parties  are  relegated  to  their  rights 
under  the  origrinal  contract;  but  if,  on 
the  other  hand,  there  is  nothing  in  the 
terms  of  the  new  contract  which  neces- 


sitates a  written  contract,  then,  al- 
though the  original  contract  was  one 
which  was  bound  to  be  in  writing,  the 
new  parol  contract  may  be  enforced, 
because,  although  it  is  not  in  writing; 
it  is  nevertheless  an  effective  contract, 
and  in  this  case  a  verbal  agreement 
modifying  an  employment  contract 
relating  to  the  salary  to  be  paid,  the 
contract  having  less  than  a  year  to 
run,  was  held  valid.  This  decision  is 
criticized  in  Morris  v.  Baron  &  Co. 
[1918]  A.  C.  (Eng.)  1,  9  B.  R.  C.  399, 
87  L.  J.  K.  B.  N.  S.  145,  118  L.  T.  N.  S. 
34,  Ann.  Cas.  1918C,  1197. 

It  has  been  held  that  a  lease  that 
has  no  more  than  a  year  to  run  may  be 
modified  by  an  oral  agreement.  Sher- 
man, 0.  &  Co.  V.  Buffum  &  Pendleton 
(1919)  91  Or.  352,  179  Pac.  241.  That 
this  is  true  is  suggested  in  Dbherty 
V.  Doe  (1893)  18  Colo.  456,  33  Pac. 
165,  but  the  decision  in  that  case  is 
based  upon  another  ground. 

Compare  with  cases  discussed  in 
subd.  I.,  which  are  held  not  to  fall 
within  the  Statute  of  Frauds. 

Where  oral  modification  was  as  to  a 
matter  not  required  by  the  statute  to 
be  in  writing,  it  has  been  held  good. 
Thus,  it  was  held  in  Murray  v.  Boyd 
(1915)  165  Ky.  625,  177  S.  W.  468, 
that  the  provision  in  a  written  agree- 
ment for  the  sale  of  timber  that  it 
shall  be  branded  within  a  certain 
time  may  be  waived  by  parol. 

In  Rank  v.  Garvey  (1902)  66  Neb. 
767,  92  ?^.  W.  1025,  99  N.  W.  666,  it 
was  held  that  the  written  authority 
required  by  a  statute  to  authorize  a 
real-estate  broker  to  sell  land  might 
be  modified  by  parol  as  to  the  price  of 
the  land,  since  the  price  at  which  the 
agent  is  authorized  to  sell  is  not  re- 
quired to  be  contained  in  the  writing. 
This  case  is  approved  in  Furse  v.  Lam- 
bert (1910)  85  Neb.  739, 124  N.  Wrl46, 
a  case  involving  the  modification  of 
the  price  in  a  written  authorization 
for  the  sale  of  real  estate.  The  rule 
of  these  cases  was  extended  in  Hetzel 
V.  Lyon  (1910)  87  Neb.  261,  126  N.  W. 
997,  to  authorize  a  parol  extension 
of  the  time  for  the  performance  of  a 
real-estate  broker's  contract,  which 
contained  a  limitation  of  the  time  of 
its  continuance,  the  court  stating  that 
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the  statute  does  not  require  that  the 
time  for  the  existence  of  the  agent's 
authority  to  sell  be  stated  in  the 
written  contract,  and  therefore  that  is 
one  of  the  provisions  that  may  be  modi^ 
fied  by  parol.  That  the  commission  of 
the  broker  cannot  be  changed  by  parol, 
see  Lincoln  Realty  Co.  v.  Garden  City 
Land  &  Immigration  Co.  (1913)  94 
Neb.  346,  143  N.  W.  230,  Ann.  Cas. 
1914D,  392,  infra,  II.  c.  In  Sizemore 
V.  Bowling  (1909)  —  Ky.  — ,  115  S.  W. 
737,  a  vendor  and  purchaser,  upon 
discovery  of  the  purchaser  that  he  was 
unable  to  take  and  pay  for  all  the  land 
covered  by  the  purchase,  agreed  orally 
that  he  should  take  a  part  of  the  land 
and  pay  for  the  same  a  sum  then 
agreed  upon.  He  had  gone  into 
possession  under  the  written  agree« 
ment,  and,  after  the  new  agreement, 
remained  in  possession  of  the  part  of 
the  land  retained  under  and  by  virtue 
of  his  entry  under  the  written  contract. 
In  an  action  by  the  vendor  to  recover 
a  balance  due  on  the  purchase  price 
and  have  it  adjudged  a  lien  on  the 
land,  the  purchaser  pleaded  the  Stat^ 
ute  of  Frauds,  on  the  theory,  however, 
that  the  written  contract  had  been 
canceled,  and  that  a  new  contract  had 
been  entered  into  for  the  purchase  of 
a  part  of  the  land.  The  court  denied 
this  contention,  holding  that  it  was  a 
modification,  and,  having  so  held, 
sustained  the  action  for  the  purchase 
price  without  much  discussion  of  the 
effect  of  the  Statute  of  Frauds  upon 
the  right  thus  to  modify  the  contract. 
It  is  stated,  however:  ''The  contract 
under  which  Sizemore  [the  purchaser] 
holds  the  land  is  the  written  contract 
...  as  modified  by  the  verbal  agree^ 
ment.  .  .  .  This  being  so,  the  con- 
tract of  1884  [the  verbal  one]  was  not 
within  the  Statute  of  Frauds."  A 
parci)  agreement  between  the  parties 
to  an  oil  lease,  reducing  the  amount 
of  the  royalty  to  the  lessor  upon  dis- 
covery that  the  land  did  not  produce 
oil  sufficient  to  pay  for  operating  the 
same  at  the  royalty  prescribed  in  the 
lease,  in  pursuance  of  which  verbal 
agreement  the  lessee  drilled,  equipped, 
and  put  in  operation  additional  wells 
at  a  considerable  expense,  and  ten- 
dered the  landowner  the  royalty  agreed 


upon  in  the  oral  agreement,  was  sus- 
tained in  Nonamaker  v.  Amos  (1905) 
73  Ohio  St.  163,  4  L.R.A.(N.S.)  980, 
112  Am.  St.  Rep.  708,  76  N.  E.  949, 
4  Ann.  Cas.  170.  The  court  concludes 
that  when  the  parties  entered  into  the 
parol  contract  they  were  not  contract- 
ing for  an  interest  in  or  concerning 
real  estate,  but  for  a  division  of  per- 
sonal property  in  proportions  different 
from  those  named  in  the  written  lease. 
Th6  apparent  theory  of  the  court  is 
that  the  parol  contract  was  not  within 
the  Statute  of  Frauds,  as  it  is  held 
it  did  not  relate  to  an  interest  in  or 
concerning  land,  nor  was  it  within  the 
Statute  of  Frauds  on  the  theory  that 
it  was  not  to  be  performed  within  a 
year,  since  on  its  face  it  was  suscep- 
tible of  being  performed  within  the 
year.  The  court  also  rests  the  de- 
cision, in  part,  upon  the  fact  that  the 
lessee  had  fully  performed  his  part  of 
the  contract;  and  it  is  stated  that  the 
lessor  cannot  repudiate  the  contract  as 
invalid  and  defeat  the  rights  of  the 
lessee.  The  action  was  one  by  the 
lessor  to  enforce  specific  performance 
of  the  original  written  lease;  and  the 
court  states  that  courts  of  equity  do 
not  always  grant  specific  performance 
of  contracts,  and  they  will  not  do  so 
where  it  would  work  manifest  injustice 
to  adverse  parties.  In  one  case  it  is 
stated  that,  if  an  agreement  required 
to  be  in  writing  under  the  Statute  of 
Frauds  is  modified  by  a  subsequent 
oral  agreement  which  does  not  in  itself 
constitute  a  contract  within  the  Stat- 
ute of  Frauds,  the  modification  is  valid 
and  binding  up^n  the  parties.  Stamey 
V.  Hemple  (1910)  97  C.  C.  A.  379,  173 
Fed.  61.  In  accord  with  this  general 
statement  it  was  held  in  this  case  that 
an  oral  agreement  extending  the  time 
for  the  performance  of  an  option  is 
valid. 

A  definite  time  for  the  performance 
of  a  written  contract  for  the  sale  of  a 
business,  including  the  assignment  of 
a  lease,  not  being  a  feature  essential 
to  the  validity  of  the  contract,  the 
time  stated  may  be  extended  by  parol. 
Lewis  Bros.  V.  Pendleton  (1921)  — 
Tex.  Civ.  App.  — ,  227  S.  W.  502. 

The  court  in  Murray  v.  Boyd  (Ky.) 
supra,    a   case   involving   a    sale   of 
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timber,  reasons  thus:  ''While  the  sale 
of  timber  was  necessarily  reduced  to 
writing,  and  the  parties  incorporated 
into  the  writing  other  subsidiary  or 
incidental  agreements,  yet  the  force 
of  the  contract  of  sale  was  not  af- 
fected by  the  other  conditions,  and  a 
subsequent  parol  agreement  with 
reference  to  them  cannot  properly  be 
said  to  be  within  the  Statute  of  Frauds. 
To  illustrate:  if  one  by  written  con- 
tract sells  a  certain  boundary  of  land, 
and  the  contract  provides  for  a  subse- 
quent survey  to  ascertain  the  bound- 
ary befo];e  payment  is  required,  a 
subsequent  parol  agreement  for  the 
sale  of  more  land  would  be  within  the 
Statute  of  Frauds,  and  therefore  not 
enforceable.  But  if  the  subsequent 
agreement  merely  postponed  the  time 
of  payment,  or  waived  or  rescinded 
the  agreement  for  survey,  there  is  no 
reason  why  that  character  of  agree- 
nlent  would  not  be  binding,  since  the 
Statute  of  Frauds  does  not  require 
agreements  in  relation  to  such  sub- 
jects to  be  in  writing.  If  the  parol 
modification  would  otherwise  be  en- 
forceable, its  validity  is  not  affected 
although  it  is  incident  to  a  written 
contract  which  concerns  a  subject  that 
the  law  requires  shall  be  in  writing.'' 

On  the  contrary  the  law  has  been 
declared  "to  be  well  settled  that  an 
eral  variation  of  the  written  contract 
within  the  Statute  of  Frauds,  though 
made  in  respect  of  a  particular  which 
might,  if  standing  alone,  be  good  by 
parol,  cannot  be  available  as  a  part  of 
the  contract,  so  long  as  the  whole 
contract,  embracing  that  which  is 
required  to  be  in  writing  as  well  as 
that  which  is  not,  remains  executory." 
Scheerschmidt  v.  Smith  (1898)  74 
Minn.  224,  77  N.  W.  34.  It  was  held 
that  the  lessee  had  a  right  to  take  the 
lessor  at  his  word,  and  consider  hi^ 
contract  at  an  end  after  it  had  been 
declared  forfeited  by  the  lessor  al- 
though without  right.  Accordingly,  he 
could  maintain  an  action  in  damages 
for  breach  of  the  agreement. 

In  Ladd  v.  King  (1849)  1  R.  L  224, 
Si  Am.  Dec.  624,  an  action  upon  an 
agreement  for  the  sale  of  a  house  and 
lot  in  which  the  vendor  agreed  to 
complete  the  house  upon  the  lot  by  a 
17  A.L.R. 


certain  time,  it  was  urged  that  the 
agreement  was  divisible  into  two  parts, 
namely,  the  sale  of  the  land  and  the 
finishing  of  the  house  ;«the  first  was  in 
the  Statute  of  Frauds,  and  the  second 
not.  The  courts  however,  denied  this 
contention,  stating  that  the  purchase 
was.  of  the  entire  estate,  house  and  lot, 
and  was  to  be  protected  at  the  same 
time.  It  is  further  stated  that  the  true 
interpretation  of  the  contract  is  that 
the  sale  was  to  be  completed  by  the 
stated  time;  in  other  words,  that  the 
vendor  agreed  to  convey  to  the  pur- 
chaser the  house  and  lot  complete  on 
or  before  that  date.  It  was  held  in 
Scheerschmidt  v.  Smith  (Miniu)  supra, 
that  an  oral  ertension  of  the  time  of 
payment  of  rent  under  a  lease  became 
no  part  of  the  contract  so  as  to  bind 
the  party,  but  that  the  lessor  could 
not  declare  the  contract  forfeited  for 
nonpasrment,  as  he  had  a  right  to  do 
under  the  terms  of  the  writing,  until 
the  lessee  had  a  reasonable  time  there- 
after in  which  to  make  payment,  be- 
cause the  failure  to  pay  on  due  day 
was  caused  by  the  defendant's  own 
conduct.  The  English  cases  proceed* 
on  the  theory  that  when  the  terms 
of  the  agreement  have  been  reduced 
to  writing,  it  cannot  be  modified  by 
parol,  even  in  respect  to  a  matter 
which  was  not  required  to  be  in 
writing.  But  see  Williams  v.  Moss's 
Empires  (Eng.)  supra. 

In  one  case,  the  court  concludes  that 
all  of  the  terms  of  the  agreement  (ex« 
cept  possibly  the  consideration)  are 
required  to  be  in  writing;  conse- 
quently  there  can  be  no  modification 
by  subsequent  oral  agreement  on  the 
theory  that  since,  in  the  first  instance, 
it  was  not  necessary  that  all  the  agree- 
ment should  have  been  in  writing,  a 
modification  of  such  parts  as  were  not 
so  required  to  be  in  writing  might  be 
had  without  violating  the  statute.  • 
Rucker  v.  Harrington  (1892)  52  Mo. 
App.  481. 

It  is  the  theory  of  some  cases  that 
a  substitution  of  other  subject-matter 
creates  a  new  contract,  and  is  not  a 
modification  of  the  old  one.  In  one 
case,  involving  a  sale  of  iron  rails  to 
be  shipped  ''from  the  other  side"  at 
a  certain  time,  a  parol  modification- 
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dispensing  with  the  tender  of  the  con- 
tract rails  and  permitting  the  carrying 
and  offer  of  any  rails  shipped  from 
the  other  side,  irrespective  of  the  date 
of  shipment,  is  held  to  substitute  for 
the  sale  of  the  contract  iron  a  new 
sale  of  different  iron  which  never  be- 
fore had  been  the  subject  of  a  con- 
tract; such  new  contract  being  by 
parol,  it  is  void  under  the  Statute  of 
Frauds.  Clark  v.  Fey  a890)  121  N, 
Y.  470,  24  N.  E.  703.  It  is  the  theory 
of  the  New  York  eases  that  a  sieile  of 
goods  to  be  shipped  at  a  stated  time 
makes  the  date  of  the  shipment  a  ma- 
terial element  in  the  identification  of 
the  property.  It  is  stated  that  the 
contract  is  not  for  the  sale  of  the 
goods  generally,  but  for  the  sale  of 
goods  that  are  to  be  shipped  during 
the  stated  period,  and,  unless  such 
are  tendered,  the  contract  is  hot  per* 
formed.  See  Marshall  v.  Lynn  (1840) 
6  Mees.  &  W.  109,  151  Eng.  Reprint, 
342,  9  L.  J.  Exch.  N.  S.  126,  supra,  II.  a. 

0.  Action  taken  on  oral  agreement. 

It  appeal's  in  many  of  the  cases  dis- 
cussed in  the  preceding  subdivision 
that  at  least  one  of  the  parties  had 
acted  upon  the  oral  agreement.  In 
Carpenter  v.  Galloway  (1881)  73  Ind. 
418,  a  vendor  of  mules  having  cer- 
tain specifications,  which  it  was 
claimed  w«re  modified  by  parol,  ten- 
dered mules  conforming  to  the  modi- 
fied specifications  to  the  vendee.  The 
vendee  in  Jarman  v.  Westbrook  (1909) 
134  6a.  19,  67  S.  E.  403,  had  made 
several  trips  in  his  attempt  to  close 
up  the  deal  involved  in  that  case,  and, 
in  his  action  for  damages,  asked  for 
$250  for  traveling  expenses  incurred. 
In  Bradley  v.  Harter  (1900)  156  Ind. 
499,  60  N.  E.  189,  a  case  involving  a 
scheme  for  the  sale  of  lots,  in  which 
the  vendees  were  to  sell  the  lots  and 
the  vendor  to  convey  to  the  purchas- 
ers thus  obtained,  an  oral  agreement 
was  claimed  to  the  effect  that  the 
vendor  would  accept  payment  in  other 
land,  instead  of  money.  The  vendees 
claimed  to  have  obtained  a  number  of 
purchasers  who  were  willing  to  pay 
for  the  lots  in  land.  It  was  held  in 
Christian  v.  Highlands  (1903)  82  Ind. 
App.  104,  69  N.  E.  266,  that  the  rela- 


tion of  trust,  uilder  which  one  who 
held  the  title  for  the  purpose  of  paying 
the  debts  of  the  grantor,  could  no 2:  be 
changed  into  a  mortgage  to'  secure  or 
indemnify  the  holder  of  the  legal  title 
upon  his  contract  of  suretyship  for 
the  owner,  to  be  Entered  into  in  the 
future,  although  it  appears  that  the 
holder  of  the  legal  title  assumed 
the  obligations  of  suretyship  upon  the 
strength  of  the  oral  agreement.  In 
Ladd  V.  King  (1849)  1 R  L  224,  51  Am. 
Dec.  624,  parol  evidence  showing  a 
subsequent  agreement  to  extend  the 
time  of  performance  in  favor  of  a 
vendor  who  had  agreed  to  finish  a 
cottage  on  the  land  sold  by  a  stated 
time  was  held  inadmissible,  although 
the  vendor  alleged  that,  relying  on 
the  agreement,  he  proceeded  to  finish 
the  cottage,  and  did  finish  it  by  the 
time  agreed  upon  by  parol,  and  then 
and  there  tendered  a  conveyance  of 
the  lot  with  proper  deed  to  the  pur- 
chaser. In  Hanson  v.  Gunderson 
(1897)  95  Wis;  613,  70  N.  W.  827,  a 
subsequent  oral  modification  of  a  writ- 
ten agreement  by 'which  copartners 
assumed  a  joint  liability  that  each 
should  be  liable  severally  for  one  half 
the  amount  of  the  obligation,  notwith- 
standing one  of  the  partners  paid  the 
amount  thus  due  from  him  according 
to  the  oral  agreement,  was  held  in- 
valid. In  one  case  a  lessee  was  to  pay 
the  lessor  for  certain  straw  on  the 
premises,  to  be  valued  by  a  named 
person.  The  lessee  subsequently  pro- 
posed another  person  as  valuer,  and 
this  was  agreed  to  by  lessor,  and  the 
valuation  made  by  the  person  thus 
proposed.  But  it  was  held  that  the 
lessor  could  not  recover  this  valua- 
tion. Harvey  v.  Grabham  (1836)  5 
Ad.  &  El.  61,  111  Eng.  Reprint,  1089, 
2  H.  &  W.  146,  6  Nev.  &  M.  154,  5  L. 
J.  K.  B.  N.  S.  235,  supra,  II.  b.  An 
oral  agreement  that  one  of  two  pur- 
chasers of  land  should  assume  the 
liabilities  of  the  contract  and  acquire 
the  benefits  was  held  invalid,  although, 
after  the  agreement,  the  party  thus 
yielding  his  right  moved  off  the  land 
and  turned  over  all  his  interests  to 
his  copurchaser,  who  after  that  time 
had  been  in  exclusive  possession  and 
control  of  the  tract  of  land,  and  had 
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exercised  sole  ownership  of  the  same. 
Slrod  V.  Camp  (1920)  150  Ga.  48,  102 
S.  £.  857.  See  Espy  v.  Anderson 
(1850)  14  Pa.  308,  supra,  II.  a,  where 
the  vendee  had  taken  possession  of  the 
land  under  an  oral  agreement;  Hicks 
V.  Aylsworth  (1881)  13  R  L  562,  infra, 
V.  See  Boyd  v.  Big  Three  Ranch  Go. 
(1913)  22  CaL  App.  108,  133  Pac.  623, 
supra,  II.  a.  Special  attention  is 
called  to  Moore  v.  Campbell  (1854) 
10  Exch.  (Eng.)  326,  23  L.  J.  Ezch«  N. 
S.  310,  supra,  II.  a. 

No  point  is  made  of  the  fact  that 
action  had  been  taken,  however,  in 
these  cases,  the  general  rule  being  ap- 
plied without  reference  thereto.  This 
rule  has  been  applied  in  cases  involv- 
ing an  extension  of  time,  where  the 
party  against  whom  the  statute  is  in- 
voked performed  within  the  time  of 
the  oral  extension,  but  not  within  the 
time  fixed  in  the  writing.  Hawkins  v. 
Studdard  (1908)  132  Ga.  265,  131  Am. 
St  Rep.  190,  63  S.  E.  852;  Cook  v. 
Bell   (1869)  18  Mich.  387. 

In  Napier  Iron  Works  v.  Caldwell  & 
D.  Iron  Works  (1915)  60  Ind.  App. 
317,  110  N.  E.  714,  the  vendor,  who 
claimed  the  oral  modification,  had  de- 
livered part  of  the  iron  after  the  time 
specified  in  the  written  agreement. 

In  Abell  v.  Munson  (1869)  18  Mich. 
306,  100  Am.  Dec.  165,  a  vendor  who 
was  sued  for  failure  to  convey  prop- 
erty sought  to  show  that  there  had 
been  no  default,  or  none  which  had 
not  been  waived  by  subsequent  oral 
agreement;  but  this  was  denied  on 
the  theory  that  the  time  for  the  per- 
formance could  not  be  extended. 

Some  cases  consider  the  fact  that 
the  oral  agreement  has  been  acted  up- 
on. It  has  been  stated  in  an  action  on 
a  contract  with  the  United  States  gov- 
ernment to  deliver  Army  cloth,  in 
which,  after  obtaining  an  extension  of 
time,  the  vendor  purchased  a  large 
part  of  the  cloth  necessary  to  fulfil 
the  contract  and  tendered  it  to  the 
government,  that,  so  long  as  the  parol 
agreement  extending  the  time  was 
executory,  it  imposed  no  binding  ob- 
ligation upon  the  government;  that, 
when  the  extension  was  made,  the  con- 
tractor should  have  had  the  arrange- 
ment reduced  to  writing  as  required 


by  the  statute,  or  should  have  stood 
upon  the  contract  and  assumed  the 
liabilities  which  had  been  imposed; 
attempting  to  perform  amid  the  cir- 
cumstances then  existing  involved  new 
risks,  and  those  new  risks  would  rest 
upon  him  until,  in  a  legal  manner^ 
they  were  assumed  by  the  government; 
that  assumption  of  the  risk  would 
have  happened  if  the  government  had 
accepted  the  goods,  or  if  it  had  en- 
tered into  a  new  contract  in  a  manner 
prescribed  by  the  statute;  neither  of 
these  events  happening,  the  risk  re- 
mained with  the  contractor.  Knott,^ 
J.,  in  Jones  v.  United  States  (1875)  It 
Ct.  CI.  (Fed.)  733.  That  acceptance 
would  have  imposed  an  obligation  on 
the  government,  see  Salomon  v.  Unite* 
States  (1873)  19  Wall.  (U.  S.)  17,  22: 
L.  ed.  46. 

Other  cdses  limit  the  doctrine  to 
executory  modifications.  Lincoln  Real- 
ty Co.  V.  Garden  City  Land  &  Immi- 
gration  Co.  (1913)  94  Neb.  346,  143: 
N.  W.  230,  Ann.  Cas.  1914D,  392; 
Kingsley  v.  Kressly  (1911)  60  Or.  167,. 
Ill  Pac.  385,  118  Pac.  678,  Ann.  Cas. 
1913E,  746;  Swain  v.  Seamens  (1869) 
9  Wall.  (U.  S.)  254,  19  L.  ed.  554.  In 
Banister  v.  Fallis  (1911)  85  Kan.  320,. 
116  Pac.  822,  an  oral  modification  of 
an  agreement  for  the  sale  of  real  es- 
tate, upon  discovery  of  a  supposed 
defect  in  title,  that  the  deeds  should 
not  be  delivered  until  the  defect  was 
cured,  was  held  unenforceable.  In 
Seymour  v.  Hughes  (1907)  55  Misc. 
248, 105  N.  Y.  Supp.  249,  an  oral  agree- 
ment between  landlord  and  tenant, 
under  a  lease  giving  the  landlord  the 
option  to  terminate  the  tenancy  at  any 
time  by  a  certain  notice,  modifying 
this  lease  so  as  to  entitle  the  tenants 
to  remain  in  possession  of  the  prem- 
ises until  the  expiration  thereof,  at  a 
different  rent,  which  was  paid  by  the 
tenant  for  several  months  following 
the  agreement,  was  held  invalid  where 
the  unexpired  term  of  the  original 
lease  at  the  time  of  the  agreement  was 
more  than  a  year.  The  landlord  was 
accordingly  held  entitled  to  terminate 
the  tenancy  according  to  the  writing. 
The  Georgia  cases  limit  the  rule  to 
situations  in  which  its  enforcement 
would  not  work  a  fraud,  or  in  which 
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there  is  no  part  performance.  See 
Georgia  casee  cited  in  II.  a,  supra,  and 
discussion  in  IV.  a,  infra. 

See  Scheerschmidt  v.  Smith  (1898) 
74  Minn.  224,  77  N.  W.  34,  supra,  U.  b. 

Even  in  cases  that  so  limit  the  rule, 
it  is  not  every  action  that  will  render 
the  oral  modification  good.  This  ques- 
tion receives  further  consideration  in 
subd.  IV.  infra. 

Ill,  Bute  that  oral  ntodifioation  of  a 
matter  relating  to  the  performance 
is  valid. 

It  has  been  held  in  some  jurisdic- 
tions that  modification  of  certain 
terms  of  the  contract  relating  to  the 
performance  thereof  may  be  made  by 
parol.  The  manner  of  making  pay- 
ment may  be  modified  by  parol.  Low 
v.  Treadwell  (1835)  12  Me.  441,  hold- 
ing that  an  agreement  for  the  sale  of 
land  payable  in  brick  might  be  modi- 
fied so  as  to  make  delivery  of  the  brick 
to  a  creditor  of  the  vendor  a  payment. 
The  bricks  in  this  case  had  been 
delivered  to  the  creditor  of  the  vend- 
or, and  the  purchaser  was  seeking 
specific  performance  of  the  contract 
to  convey  as  provided  in  the  writing. 
The  provision  in  a  written  contract  for 
the  sale  of  goods  that  the  sale  is  made 
on  credit  may  be  modified  by  a  sub- 
sequent oral  agreement  requiring  the 
purchaser  to  give  a  promissory  note  in 
payment,  or  to  make  payment  in  cash 
at  a  discount.  Cummings  v.  Arnold 
<1842)  3  Met.  (Mass.)  486,  37  Am. 
Bee.  155.  It  is  stated  obiter  in  Lerned 
V.  Wannemacher  (1864)  9  Allen 
<Mass.)  412,  an  action  upon  a  contract 
for  the  sale  of  coal  in  which  the  pur- 
<:hasers  agreed  to  send  vessels  for  the 
same,  that  an  agreement  that,  if  the 
vessels  were  not  sent,  the  coal  should 
he  shipped  immediately,  would  be 
good,  even  if  made  only  by  parol.  See 
Welch  V.  Mcintosh  (1913)  89  Kan.  47, 
130  Pac.  641,  infra,  IV.  a. 

The  time  for  performance  may  be 
enlarged.  Stearns  v.  Hall  (1851)  9 
Cush.  (Mass.)  31.  In  Hurlburt  v. 
Pitzpatrick  (1900)  176  Mass.  287,  57 
N.  E.  464,  it  is  held  that  a  subsequent 
oral  modification  extending  the  time 
for  the  performance  of  a  contract  for 
the  purchase  and  sale  of  real  estate  is 
not  within  the  Statute  of  Frauds,  in 


an  action  by  the  vendor  to  recover  a 
cash  payment  from  one  with  whom  it 
had  been  deposited  ^  to  pay  over  to  the 
vendor  in  case  the  vendees  failed  to 
perform. 

But  in  one  case  which  makes  this 
distinction  the  contract  is  not  treated 
as  binding,  for  although  the  extension 
was  for  a  definite  time, .  the  party 
granting  it  is  held  authorized  to  re- 
pudiate it;  but  it  is  held  in  the  case, 
which  Involved  a  lease,  that  it  cannot 
be  repudiated  and  a  forfeiture  de- 
clared until  a  reasonable  notice  of 
lessor's  intention  to  do  so  has  been 
given.  Scheerschmidt  v.  Smith  (1898) 
74  Minn.  224,  77  N.  W.  34. 

A  written  lease  within  the  Statute 
of  Frauds  may  be  modified  by  an  oral 
agreement  that  the  same  may  be  termi- 
nated in  a  manner  other  than  that  pro- 
vided in  the  writing,  in  the  event  that 
the  lessor  should  not  furnish  heat 
for  the  leased  premises.  Conroy  v. 
Toomay  (1920)  234  Mass.  384,  126  N.. 
E.  568. 

A  conveyance  to  a  person  subse- 
quently agreed  upon  by  the  vendor 
and  vendee  relieves  the  vendor  from 
an  action  for  breach  of  his  con- 
tract. Long  V.  Hartwell  (1870)  34  N. 
J.  L.  116;  Moore  v.  McAllister  (1857) 
34  Miss.  500. 

The  foregoing  cases  proceed  upon, 
the  theory  that  the  Statute  of  Frauds 
does  not  undertake  to  regulate  the 
performance  of  a  contract.  Gummings 
V.  Arnold  (1842)  3  Met.  (Mass.)  486, 
37  Am.  Dec.  155;  Stearns  v.  Hall 
(Mass.)  and  Scheerschmidt  v.  Smith 
(Minn.)  supra.  In  Low  v.  Treadwell 
(Me.)  supra,  it  is  stated  that  the  plain- 
tiff, who  was  seeking  a  specific  per- 
formance of  the  contract  to  convey, 
was  seeking  the  performance  of  a 
written  agreement,  and  he  proved  that 
he  had  so  performed  the  condition 
precedent  on  his  part  as  to  be  entitled 
to  relief,  and  that,  whether  the  time 
be  the  essence  of  his  contract  or  not, 
it  has  been  waived.  Again,  after  re-, 
ferring  to  an  English  decision  to  the 
effect  that  an  agreement  to  waive  a 
contract  for  the  purchase  of  land  is 
as  much  an  agreement  concerning 
land  as  the  original  contract  is,  and. 
therefore  must  be  in  writing,  the  court. 
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states   that,  without  expressing  any 
opinion  upon  that  point,  ''it  is  a  suffi- 
cient answer  that  the  waiver  here,  if 
any  there  was,  did  not  relate  to  the 
purchase  of  the  lands,  but  to  the  time 
of  delivery  of  a  quantity  of  bricks; 
those  bricks,  indeed,  formed  a  con- 
sideration of  the  purchase,   but  the 
payment  of  the  consideration  may  be 
proved  by  parol."    The  court,  in  sus- 
taining a  subsequent  parol  agreement 
between  vendor  and  vendee  that  the 
vendee  was  to  deliver  the  property 
given  in  payment  of  the  land  to  a 
creditor  of  his,  cites  from  Chitty  on 
Contracts,  27,  to  the  effect  that  a  sub- 
sequent parol  agreement  not  contra- 
dicting   the    terms    of   the    original 
contract,  but  merely  in  continuance 
thereof,  anfl  in  dispensation  of  the 
performance  of  its  terms  as  in  pro- 
longation of  the  term  of  execution,  is 
good,  even  in  the  case  of  a  contract  to 
reduce  into  writing  under  the  Statute 
of  Frauds.    The  court,  in  Cummings 
v.    Arnold     (Mass.)     supra,    argues: 
''The    statute,   therefore,   requires    a 
memorandum  of  the  bargain  to  be  in 
writing,  that  it  may  be  made  certain ; 
but  it  does  not  undertake  to  regulate 
its  performance.    It  does  not  say  that 
such  a  contract  shall  not  be  varied  by 
a    subsequent  oral   agreement  for  a 
substituted  performance;  that  is  left 
to  be  decided  by  the  rules  and  prin- 
ciples of  law  in  relation  to  the  ad- 
mission of  parol  evidence  to  vary  the 
terms    of    written    contracts."    The 
court  refers  to  the  case  of  Stowell  v. 
Robinson  (1837)  3  Bing.  N.  C.  928,  132 
Eng.    Reprint,    668,   5   Scott,    196,    3 
Hodges,  197,  6  L.  J.  C.  P.  N.  S.  326, 
and  states  that  it  "was  decided  on  a 
mistaken  construction  and  application 
of  the  Statute  of  Frauds,  and  that  the 
distinction   between  the  contract   of 
sale,  which  is  required  to  be  in  writ- 
ing, and  its  subsequent  performance, 
as  to  which  the  statute  is  silent,  was 
overlooked  or  not  sufficiently  consid- 
ered by  the  court;  otherwise  the  de- 
eiaion,    perhaps,    might    have    been 
different." 

It  18  accordingly  held  in  these  cases 
that  one  who  has  performed  according 
to  the  substituted  agreement  may  spe- 
cifically enforce  the  agreement  of  the 


other.    Low  v.  Treadwell  (Me.)  supra. 

One  who  has  performed  according  to 
the  oral  agreement  may  maintain  an 
action  thereon.  Stearns  v.  Hall 
(Mass.)  supra,  holding  that  one  who 
had  accepted  an  option  within  the 
time  for  which  the  same  had  been 
extended  by  oral  agreement  could 
nmintain  an  action  of  assumpsit 
against  the  defendant  for  failure  to 
comply  with  his  agreement.  The  land 
which  was  the  subject-matter  of  the 
contract  was  previously  conveyed  by 
the  plaintiff  to  the  defendant,  appar- 
ently for  the  purpose  of  securing 
certain  advances,  the  defendant  agree- 
ing to  reconvey  by  a  stated  date  if 
the  plaintiff  would  pay  what  it  had 
cost  the  defendant  and  his  charges. 
This  ^  contract  was  extended  by  oral 
agreement,  and  within  the  time  of  the 
extended  oral  agreement  the  plaintiff 
had  accepted.  The  plaintiff  had  sold 
the  property,  and  the  actfon  in  as- 
sumpsit was  apparently  brought  to 
recover  the  difference  between  the 
selling  price  and  what  he  was  to  pay 
the  defendant. 

See  Scheerschmidt  v.  Smith  (1898> 
74  Minn.  224,  77  N.  W.  34,  infra,  V. 

One  who  has  performed  according 
to  the  oral  agreement  may  set  up  the 
oral  agreement  in  defense  of  an  ac- 
tion for  breach  of  the  written  agree- 
ment. Thus,  it  has  been  held  that  no 
action  can  be  maintained  ;for  the 
breach  of  a  contract  for  the  sale  of 
real  estate,  where  the  vendor-defend- 
ant has  conveyed  the  land  to  the 
vendee's  wife,  as  agreed  upon  by  the 
parties.  Long  v.  Hartwell  (N.  J.) 
supra. 

One  who  has  offered  to  perform  ac- 
cording to  the  oral  agreement  may  set 
up  such  offer  which  has  been  refused, 
as  a  defense  to  an  action  on  the  writ- 
ten agreement  Cummings  v.  Arnold 
(1842)  3  Met.  (Mass.)  486,  37  Am. 
Dec.  155.  The  vendor  had  made  a 
tender  of  the  goods,  but  the  purchas- 
er had  refused  to  comply  with  the  oral 
agreement. 

The  doctrine  is  not  confined  to  exe- 
cuted contracts.  In  fact  the  leading 
case  on  this  theory  involved  an  execu- 
tory contract.     Cummings  v.  Arnold 
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(Mass.)  supra.  And  see  Steams  v. 
Hall  (1851)  9  Gush.  (Mass.)  31. 

So  far  as  the  oral  agreement  has 
been  executed  by  one  of  the  parties, 
the  result  is  not  distinguishable  from 
that  in  the  cases  discussed  in  subd. 
IV.  infra. 

The  theory  of  the  cases  is  that  the 
action  is  upon  the  written  contract, 
whether  a  party  who  has  performed 
•according  to  the  oral  agreement  is 
seeking  to  compel  the  other  party  to 
perform  his  agreement  according  to 
the  writing,  or  whether  the  action  is 
against  the  party  whose  obligation  has 
been  modified  by  parol.  In  each  in^ 
stance  the  oral  agreement  is  treated 
as  defensive  matter,  to  be  shown  in 
iinswer  to  the  claim  that  the  party 
whose  obligation  has  thus  been  modi- 
tied  had  not  performed  his  agreement 
according  to  the  writing.  In  other 
words,  the  writing  is  held  to  exist  for 
the  purposes  of  the  action,  notwith- 
standing the  oral  modification.  It  is 
not  invalidated  by  the  oral  modifica- 
tion. Whittier  v.  Dana  (1865)  10 
Allen  (Mass.)  326.  It  has  been  stat- 
ed: "This  distinction  avoids  the  dif- 
ficulty suggested  in  some  of  the  cases 
•cited,  where  it  is  said  that  to  allow 
•a  party  to  sue  partly  on  a  written  and 
partly  on  a  verbal  agreement  would 
be  in  direct  opposition  to  the  requisi- 
tions of  the  statute;  and  it  undoubted- 
ly would  be;  but  no  party  having  a 
right  of  action  can  be  compelled  to 
sue  in  this  form.  He  may  always  de- 
-clare  on  the  written  contract;  and 
unless  the  defendant  can  prove  per- 
formance according  to  the  terms  of 
the  contract,  or  according  to  the  agree- 
ment for  a  substituted  performance, 
the  plaintiff  would  be  entitled  to 
judgment."  Cummings  v.  Arnold 
(Mass.)  supra. 

The  earlier  Massachusetts  cases 
have  been  construed  as  holding  that 
"the  action  can  be  maintained  only 
upon  the  written  contract,  because  to 
allow  a  party  to  sue  partly  on  a  writ- 
ten and  partly  on  an  oral  agreement 
would  be  in  direct  contravention  of 
the  statute."  If  the  party  whose  ob- 
ligation has  been  modified  by  parol 
does  not  perform  that  obligation,  nor 
the  one  imposed  upon  him  by  the  writ- 


ing, nor  offer  to  do  so,  he,  of  course, 
has  no  defense  to  an  action  for  breach 
of  the  contract.  Whittier  v.  Dana 
(Mass.)  supra,  holding  that  a  vendor 
of  bricks,  who  had  not  delivered  or 
offered  to  deliver  the  same,  had  no 
defense  to  an  action  for  breach  of  his 
contract. 

Without  deciding  the  general  ques- 
tion whether  the  parties  to  a  written 
contract  may  or  may  not  modify  the 
various  terms  by  a  subsequent  verbal 
agreement,  it  is  held  in  this  jurisdic- 
tion that  a  verbal  modification  cannot 
be  admitted  as  a  ground  for  specific 
performance.  Brooks  v.  Wheelock 
(1831)  11  Pick.  (Mass.)  439,  holding 
that  a  vendor  who  had  agreed  to  make 
a  deed  upon  the  payment  of  a  certain 
note  given  him  for  the  amount  of  the 
purchase  money  could  not  be  com- 
pelled to  make  a  deed  before  the  note 
fell  due,  in  pursuance  of  his  verbal 
agreement  to  make  the  deed  upon 
payment  of  the  note  before  due.  The 
vendor  refused  to  accept  pasrment  of 
the  notes  not  due,  when  tendered  him 
in  accord  with  his  verbal  agreement. 

It  is  held  in  Roxbury  Painting  & 
Decorating  Co.  v.  Nute  (1919)  238 
Mass.  112,  4  A.L.R.  680,  123  N.  E.  391, 
that  parties  may  modify  an  executory 
contract  for  the  purchase  of  real  es- 
tate by  subsequent  parol  agreement. 
Nothing  is  said  in  this  case  as  to  the 
Statute  of  Frauds,  nor  is  anjrthing 
said  as  to  the  Statute  of  Frauds  in  the 
case  of  Gilman  &  Son  v.  Turner  Tan- 
ning Machinery  Co.  (1919)  232  Mass. 
573,  122  N.  E.  747,  a  case  relied  upon 
by  the  court  in  the  Nute  Case.  In  the 
Gilman  Case,  a  written  agreement  be- 
tween the  lessor  and  lessee  of  a 
patented  machine,  as  to  the  use  there- 
of, was  held  to  be  subject  to  modifica- 
tion by  a  subsequent  oral  contract. 

The  doctrine  of  the  foregoing  cases 
has  been  expressly  disapproved  by 
other  courts.  Rucker  v.  Harrington 
(1892)  52  Mo.  App.  481,  approved  in 
Warren  v.  A.  B.  Mayer  Mfg.  Co.  (1900) 
161  Mo.  112,  61  S.  W.  644;  Ladd  v. 
King  (1828)  1  R.  I.  224,  51  Am.  Dec. 
624.  It  is  pointed  out  in  Rucker  v. 
Harrington  (Mo.)  supra,  that  the 
theory  fails  to  distinguish  between 
substituted    performance    which    hat 
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been  executed,  and  substituted  per* 
formance  which  rests  merely  on  an 
executory  agreement,  and  it  is  stated 
that  substituted  performance  is  sub- 
stituting something  else  in  the  place 
of  what  was  agreed  to  be  done  in  the 
writing.  ''And  if  an  unexecuted  oral 
agreement  to  do  this  is  binding,  other 
land,  on  other  conditions,  terms,  and 
stipulations,  may  be  orally  agreed  to 
be  substituted  in  performance  or  sat« 
isfaction  of  the  writing.  This  would 
be  juggling  with  the  statutes."  After 
referring  to  the  statement  that  one  of 
the  main  designs  of  the  Statute  of 
Frauds  was  to  prevent  burdensome 
fabricated  contracts  from  being  im- 
posed upon  parties,  the  court  con- 
tinues: "But  a  contract  is  only 
burdensome  because  of  the  conse- 
quence of  performance  flowing  from 
it.  Per  se,  the  contract  is  harmless. 
It  is  the  performance  that  does  the 
hurt.  It  is  therefore  at  least  equally 
proper  to  say  that  the  principal  de- 
sign of  the  statute  was  to  protect 
parties  from  the  performance  of  bur- 
densome contracts  which  they  never 
made.  Therefore,  if  you  may  enforce 
an  oral  agreement  for  a  substituted 
performance  of  a  written  agreement, 
you  apply  the  statute  to  the  shadow, 
and  withhold  it  from  the  substance. 
Such  application  of  the  statute  only 
makes  it  necessary  that  parties  have  a 
contract  in  writing;  then,  under  the 
guise  of  performance,  the  contract  en- 
forced is  shown  by  parol." 

Even  in  Massachusetts,  if  the  sub- 
sequent oral  agreement  amounts  to 
more  than  a  substituted  perform- 
ance,— if  it  amounts  to  a  substituted 
contract, — ^the  oral  agreement  is  in- 
valid. Rosenfield  v.  Standard  Bottling 
£  Extracts  Co.  (1919)  232  Mass.  239, 
122  N.  E.  299,  holding  that  a  writ- 
ten contract  within  the  Statute  of 
Frauds,  employing  a  traveling  sales- 
man for  a  period  from  three  to  five 
years,  which  provides  for  a  commis- 
sion on  sales  as  compensation,  and 
also  for  an  advance  of  |25  per  week 
and  necessary  traveling  expenses, 
to  be  charged  against  the  commis- 
sion and  deducted  from  the  same 
at  the  expiration  of  the  agreement, 
cannot     be    changed     by     an     oral 


agreement  that  the  salesman  shall  be 
paid  $26  per  week,  and  discontinue 
his  traveling,  and  waive  his  right  to 
have  an  accounting  for  commission. 

TV.  Rule   that   oral   modification   which 
has  been  acted  upon  is  valid, 

a.  In  general. 

As  shown  above,  the  broad  rule  that 
a  written  contract  within  the  Statute 
of  Frauds  cannot  be  modified  by  subse- 
quent oral  agreement  has  been  applied, 
although  the  agreement  as  modified 
had  been  acted  upon.  On  the  contrary, 
in  many  cases  where  the  agreement  as 
modified  had  been  acted  upon,  the 
rights  of  the  parties  have  been  held  to 
be  determined  by  the  modified  agree- 
ment. 

United  States. — Smiley  v.  Barker 
(1897)  28  C.  C.  A.  9,  55  U.  S.  App.  125, 
83  Fed.  684. 

California.  —  Beach  v.  Covillard 
(1854)  4  Cal.  315;  Spencer  v.  Mc- 
Cament  (1907)  7  Cal,  App.  84,  98  Pac. 
682. 

lUinols.— Worden  v.  Crist  (1883) 
106  111.  826. 

Kansas.— Welch  v.  Mcintosh  (1913) 
89  Kan.  47,  130  Pac.  641. 

Minnesota. — ^Blake  v.  J.  Neils  Lum- 
ber Co.  (1910)  111  Minn.  513,  127  N. 
W.  450. 

Mississippi. — Moore  v.  McAllister 
(1857)  34  Miss.  500. 

Nebraska.  —  Hecht  v.  Marsh  (re- 
ported herewith)  ante,  1. 

New  York.— Thomson  v.  Poor  (1895) 
147  N.  Y.  402,  42  N.  E.  13;  Imperatoi? 
Realty  Co.  v.  Tull  (1920)  228  N.  Y.  447, 
127  N.  E.  263. 

North  Carolina. — Alston  v.  Connell 
(1906)  140  N.  C.  485,  53  S.  E.  292. 

Ohio. — ^Nonamaker  v.  Amos  (1905) 
73  Ohio  St.  163,  4  L.R.A.(N.S.)  980, 
112  Am.  St.  Rep.  708>  76  N.  E.  949,  4 
Ann.  Cas.  170.    See  supra,  II.  b. 

Oregon. — Neppach  v.  Oregon  &  C.  R. 
Co.  (1905)  46  Or.  374,  80  Pac.  482, 
7  Ann.  Cas.  1035;  Scott  v.  Hubbard 
(1913)  67  Or.  498, 136  Pac.  653;  Kings- 
ley  V.  Kressly  (1910)  60  Or.  167,  111 
Pac.  385, 118  Pac.  678,  Ann.  Cas.  1913E, 
746. 

Pennsylvania. — ^Producers  Coke  Co. 
V.  Hoover  (1920)  268  Pa.  104,  110  Atl. 
788. 
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Wa8hingrt<Mi. — ^Whitinfir  v.  Doughton 
(1903)  31  Wash.  327,  71  Pac.  1026. 

Wisconsin. — ^Hirsch  Boiling  Mill  Co. 
V.  Milwaukee  &  F.  River  Valley  R.  Co. 
(1917)  165  Wis.  220,  161  N.  W.  741. 

That  an  oral  modification  may  be 
made  good  by  conduct  of  the  parties  is 
recognized  in  an  obiter  statement  in 
Philadelphia,  W.  &  B.  R.  Co.  v.  Trimble 
(1870)  10  Wall.  (U.  &)  383,  19  L,  ed. 
953. 

In  Harmison  v.  Prestonburg  (1908) 
32  Ky.  L.  Rep.  864,  107  S.  W.  337,  it 
is  held  that  a  written  agreement 
between  landowners,  in  platting  land 
for  an  addition  to  a  town,  that  a  part 
of  the  land  equal  in  width  to  a  street 
of  which  it  was  an  extension  should 
be  laid  off,  but  that  the  same  should 
not  become  a  street,  might  be  modified 
by  a  parol  agreement  that  a  narrow 
part  of  the  strip  should  be  excluded 
from  the  street,  ai^dwas  thus  modified. 
The  plat  was  drawn,  the  lots  laid  out, 
and  a  number  of  them  sold  with  refer- 
ence to  the  plat.  It  was  held  in  Marsh 
v.  Bellew  (1878)  45  Wis.  86,  that  a  writ- 
ten agreement  for  the  sale  of  land,  to 
be  paid  for  at  a  price  to  be  determined 
by  the  quantity  of  timber  on  the  same, 
might  be  modified  with  regard  to  the 
price  to  be  paid  for  the  down  timber 
on  the  land;  but  it  is  stated  that  under 
the  original  contract  it  was  a  matter 
of  at  least  some  doubt  whether  the 
vendee  was  bound  to  pay  for  any 
lumber  or  timber  which  was  damaged 
.or  not  merchantable;  that  this  new 
agreement  may,  therefore,  be  treated 
as  an  amicable  settlement  by  the  par- 
ties and  a  determination  of  the  con- 
struction which  should  be  given  to  the 
original  contract,  and  limiting  it  to 
such  timber  as  was  undamaged  and 
merchantable,  and  making  a  new  con- 
tract by  which  the  defendant,  in  con- 
sideration of  such  construction  of  the 
original  contract,  agreed  to  take  the 
down  and  damaged  timber  upon  the 
land  at  the  reduced  price.  The  court 
states  that  there  can  be  no  doubt  but 
that  the  vendors  could  enforce  the 
same  against  the  vendee  after  the  de- 
fendant had  executed  the  same  on  his 
part  by  cutting  and  converting  the 
timber  to  his  own  use.  The  vendee  in 
this  case  did  not  object  to  the  enforce- 


ment of  the  agreement,  and  the  court 
adds  that  there  can  certainly  be  no 
ground  for  refusing  to  enforce  the 
same  under  such  circumstances.  A 
subsequent  oral  agreement  between 
vendor  and  vendee,  by  the  terms  of 
which  the  vendor  is  to  accept  a  con- 
veyance of  property  in  lieu  of  a  note 
which  was  to  be  assigned  him,  and 
which  has  been  executed  in  part,  at 
least,  by  delivery  of  the  property,  was 
sustained  in  Baker  v.  Robertson  (1914) 
—  Tex.  Civ.  App.  — ,  163  S.  W.  326. 
In  Albert  Mackie  &  Co.  v.  S.  S.  Dale  & 
Sons  (1920)  122  Miss.  430,  84  So.  453, 
a  purchaser  of  six  carloads  of  potatoes 
under  a  written  agreement  was  held 
not  entitled  to  recover  damages  for 
nondelivery,  where,  subsequently  to 
entering  into  the  written  contract,  an 
oral  agreement  was  entered  into 
between  the  parties  that  the  purchaser 
would  accept  three  cars  instead  of  the 
six  cars,  in  full  satisfaction  of  per- 
formance of  the  contract,  and  in  ac- 
cord with  the  oral  agreement  three 
cars  were  tendered  by  the  vendor.  The 
court  says:  'There  is  much  authority 
to  the  effect  that  a  strict  performance 
of  a  written  contract  within  the 
Statute  of  Frauds  may  be  waived  by 
a  parol  understanding,  or  by  words 
and  acts  inconsistent  with  an  inten- 
tion to  require  performance,  where  the 
other  party  has  been  misled  or  kept 
from  performing.  It  has  been  fre- 
quently stated  that  the  Statute  of 
Frauds  may  not  be  used  to  perpetrate 
a  fraud.  .  •  •  The  general  rule  that 
a  contract  required  to  be  in  writing 
cannot  be  altered  or  modified  except 
by  agreement  in  writing  may  be  con- 
ceded. It  is  particularly  to  be  noted 
in  the  present  case  that  there  is  no 
effort  to  change,  alter,  or  modify  any 
of  the  terms  of  the  contract  as  to 
quality  of  potato,  the  price,  or  time 
and  place  of  performance.  The  simple 
contention  is  made  that  the  purchaser 
agreed  to  accept  one  half  of  the 
property  contracted  to  be  delivered^ 
and  waive  performance  as  to  the  other 
half.  It  is  immaterial  whether  this 
action  be  termed  a  waiver,  modifica- 
tion, or  release.  The  parties  acted 
upon  the  parol  agreement,  and,  if  the 
testimony  on  behalf  of  appellee  be 
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true,  it  would  be  yery  inequitable  to 
award  damages  in  this  case/'  That  a 
modification  which  has  been  acted 
upon  by  the  parties,  the  position  of  one 
of  them  having  been  changed  for  the 
worse  in  reliance  on  the  modification, 
preclades  the  other  party  from  setting 
up  the  Statute  of  Frauds,  is  recognized 
in  Rogers  v.  Maloney  (1917)  85  Or. 
61,  165  Pac.  357,  a  case  involving  a 
waiver.  A  statute  providing  that  a 
written  contract  may  be  modified  by  an 
executed  oral  agreement  was  relied 
upon  by  the  court  in  Re  Turpin  Hotel 
Co.  (1918)  160  G.  C.  A.  165,  248  Fed. 
25,  in  support  of  its  conclusion  that 
an  agreement  reducing  the  rent  for  the 
leased  property,  which  has  been  acted 
upon  by  the  parties,  was  a  modification 
of  the  original  lease.  A  contract  ex* 
tending  the  time  for  the  performance 
of  a  vendor's  contract  to  make  a  deed^ 
which  has  been  executed,  is  thereby 
taken  out  of  the  statute,  so  as  to  effect 
a  release  of  a  surety  on  the  vendor's 
bond.  Bever  v.  Butler  (1883)  Wright 
(Ohio)  367. 

That  the  modified  agreement  deter- 
mines the  rights  of  the  parties  is 
ospecially  true  if  there  has  been  what 
amounts  to  a  part  x)erformance.  Ger- 
ard-Fillio  Co.  v.  McNair  (1912)  68 
Wash.  321,  123  Pac,  462;  Oregon  & 
W.  R.  Co.  V.  Elliott  Bay  Mill  &  Lumber 
Co.  (1912)  70  Wash.  148,  126  Pac. 
406«  An  oral  agreement  modifying  a 
written  mining  lease,  after  the  dis« 
oovery  of  certain  conditions  which 
made  the  lessee  unwilling  to  go  on, 
with  it  as  originally  written,  ^nder 
which  the  lessee  went  on  with  opera- 
tions, and  mined  for  six  months  or 
more,  and  paid  the  lessor  royalty 
according  to  the  oral  agreement,  was 
held  to  be  so  far  performed  as  to  be 
taken  out  of  the  Statute  of  Frauds. 
Last  Chance  Min.  Co.  v.  Tuckahoe  Min. 
Co.  (1918)  —  Mo.  App.  — ,  202  S.  W. 
287.  An  oral  agreement  modifying  a 
written  agreement  for  the  sale  of 
^oods,  entered  into  after  the  time 
fixed  by  the  writing  for  the  delivery 
of  the  goods  had  expired  and  a  default 
had  occurred,  that  the  goods  should  be 
delivered  at  a  certain  time,  was  held 
to  be  good  in  McDonald  v.  Union  Hay 
Co.    (1919)   143  Miiuu  40,  172  N.  W. 


891,  where  at  the  time  of  the  oral 
modification  a  part  of  the  goods  called 
for  in  the  contract  had  been  delivered. 
The  theory  is  not  altogether  clear;  the 
court  says:  "The  oral  part  of  the 
agreement  of  that  date  did  not  alter 
the  terms  of  the  contract;  it  merely 
fixed  the  time  within  which  the  mer- 
chandise that  should  have  been  de« 
livered  long  before  might  be  delivered 
under  the  contract.  It  went  to  the  per-^ 
formance  of  a  subsisting  contract  of 
recognized  validity.  Scheisrschmidt  v. 
Smith  (1898)  74  Minn.  224,  77  N.  W. 
84  Moreover,  that  was  not  an  oral 
modification  of  a  contract  necessarily 
void  unless  in  writing.  True,  it  was  a 
contract  for  the  sale  of  goods  of  the 
value  of  more  than  |50 ;  but  if  part  of 
the  goods  were  delivered  and  accepted, 
the  contract  need  not  be  in  writing. 
Sixty  tons  of  the  bran  were  delivered 
and  accepted  under  this  modification, 
and  as  part  thereof.  And  there  is  no 
trouble  with  the  consideration,  for  de- 
fendant was  then  in  default — ^more 
than  a  reasonable  time  for  dealing  had 
elapsed — and  a  waiver  of  this  breach 
was  a  consideration*  for  defendant's 
promise  to  make  shipment  during 
April." 

The  action  which  has  been  taken  by 
the  parties  in  the  cases  which  have 
held  the  rights  of  the  parties  determin- 
able by  the  modified  agreement  has 
varied.  In  some  it  has  consisted  in 
nonaction,  in  reliance  upon  the  oral 
modification.  The  relief  which  was^ 
being  sought  in  the  case  in  which  the 
question  arose  has  some  bearing  upon 
the  question.  Relief  has,  however, 
been  granted  in  a  great  variety  of 
actions.  Thus,  it  has  been  held  that 
a  vendor  of  property  can » defend  an 
action  for  breach  of  his  contract  to 
convey,  by  showing  that  he  had  con- 
veyed the  land  which  is  the  subject  of 
the  sale  in  pursuance  of  a  subsequent 
oral  agreement  between  the  parties. 
Beach  v.  Covillard  (1854)  4  Cal.  315. 
The  facts  are  not  clearly  stated  in  this 
case.  It  was  an  action  to  recover 
damages  for  the  breach  of  a  covenant 
under  seal  to  convey  certain  lots.  On 
the  trial  of  the  cause- the  defendants 
offered  to  show  that  they  had  conveyed 
one  of  said  lots  to  a  third  party  at  the 
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verbal  direction  and  request  of  the 
plaintiff,  and  also  offered  in  evidence 
a  receipt  signed  by  the  plaintiff  for  the 
"deed  to  said  lots  described  in  said 
bond."  This  testimony  was  excluded 
by  the  trial  court,  and  a  judgment 
rendered  for  the  plaintiff.  Upon 
appeal,  this  judgment  was  reversed 
and  a  new  trial  ordered.  See  Mc- 
Kinley  v.  Macbeth  (1911)  118  Minn. 
148,  129  N.  W.  216,  889,  infra.  Like- 
wise,  a  vendor  can  defend  an  action  in 
specific  performance  by  showing  an 
oral  agreement  that  the  title  was  to  be 
held  until  a  note  given  for  money 
borrowed  by  his  vendee,  on  which  he 
became  surety,  was  paid.  Worden  v. 
Crist  (1888)  106  111.  326.  It  is  stated 
that  the  Statute  of  Frauds  does  not 
prevent  the  parties  to  an  executory 
contract  for  the  sale  of  real  estate 
from  agreeing  by  parol  to  change  the 
terms  of  the  contract  and  impose  new 
conditions.  In  this  case  the  legal  title 
to  the  land  in  question  was  in  a  third 
party,  and  it  was  agreed  by  parol  that 
the  land  should  be  held  by  the  third 
party  until  the  note  was  paid.  Upon 
an  action  by  an  assignee  of  the  bond 
for  title,  ivhose  rights  rose  no  higher 
than  those  of  the  vendee,  in  specific 
performance,  his  right  to  maintain  the 
action  was  denied,  the  oral  agreement 
being  held  a  defense. 

A  party  who  has  performed  accord- 
ing to  the  oral  agreement  may  main- 
tain an  action  to  compel  performance 
by  his  vendor.  Welch  v.  Mcintosh 
(1913)  89  Kan.  47,  180  Pac.  641,  hold- 
ing that  a  vendor  of  real  estate,  who 
was  to  receive  payment  in  a  certain 
way,  and  who  orally  agreed  to  accept 
payment  of  a  part  of  the  purchase  price 
in  cash,  and  a  mortgage  for  the  balance, 
whereupon  a  check  for  the  cash  pay- 
ment and  such  a  mortgage  were  given 
him,  he  agreeing  to  make  a  deed  if, 
upon  examination,  he  found  no  more 
against  the  mortgaged  property  than 
had  been  represented  to  him,  could  be 
compelled  to  convey  the  land  as  agreed. 
One  who  gave  an  option  upon  land, 
and  who,  when  the  optionee  was 
arranging  to  secure  and  pay  the  sum 
stipulated,  requested  that  the  time  for 
the  payment  of  the  same  be  extended 
beyond  the  period  fixed  in  the  writing. 


is  estopped  from  pleading  the  statute 
and  denying  his  obligation  under  the 
contract,  in  an  action  by  the  optionee, 
who  had  performed  within  the  time 
fixed  by  the  oral  extension,  to  enforce 
the  obligation  of  the  contract.  It  is 
stated  that  the  optionee,  "having  con- 
sented to  the  delay  at  the  request  of 
[the  optionor],  will  be  taken  to  have 
been  ready  and  willing  to  perform  at 
the  time  stipulated  in  the  written 
agreement.  Having  tendered  the 
amount  due  within  the  period  fixed  by 
the  postponement,  he  is  in  no  default, 
and  the  extension  having  been  given 
at  [the  optionor's]  request  and  for  his 
convenience,  when  the  extended  agree- 
ment itself  and  all  the  circumstances 
clearly  implied  that  he  regarded  it  a& 
a  valid  and  binding  contract,  and  that 
he  intended  to  live  up  to  its  terms,  the 
law  will  not  permit  him  now  to 
repudiate  its  obligations,  invoke  for 
his  protection'  the  Statute  of  Frauds, 
and  defeat  the  plaintiff's  recovery,  who 
has  forborne  a  timely  performance  by 
reason  of  [his]  request  and  in  reason- 
able reliance  on  his  assurance.''  Als- 
ton V.  Ck>nnell  (1906)  140  N.  C.  485, 
58  S.  E.  292.  It  is  held  in  Anderson 
V.  Moore  (1893)  145  IlL  61,  88  N.  E. 
848,  that  the  parties  to  a  contract  for 
the  sale  of  real  estate  may  agree  by 
parol  that,  if  the  vendee  will  pay  the 
entire  purchase  money,  the  vendor  will 
deliver  the  deed  therefor  before  the 
time  fixed  in  the  writing.  According- 
ly, a  specific  performance  was  grant- 
ed, although  the  bill  was  filed  before 
the  time  fixed  in  the  writing  for  deliv- 
ery of  the  deed.  Nothing  is  said  as 
to  the  Statute  of  Frauds.  A  vendee 
was  granted  specific  performance  in 
Maloughney  v.  Crowe  (1912)  26  Ont* 
L.  Rep.  579,  22  Ont.  Week.  Rep.  635,  3 
Ont.  Week.  N.  1488.  The  parties  in 
this  case  had  modified  the  written 
agreement  by  providing  that  part  of 
the  purchase  price  should  be  paid  at 
the  time  stipulated  in  the  writing,  and 
the  balance  should  be  paid  at  a  subse- 
quent date,  upon  which  possession  was 
to  be  delivered  by  the  vendor.  Ap- 
parently, at  the  time  of  the  action,  the 
entire  sum  was  due. 
See  Spencer  v.  McCament  (1907)  7 
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CaL  App.  84,  93  Pac.  682,  infra»  V* 
See  Low  v.  Tread  well  (1836)  12  ,Me. 
441,  supra,  III.  See  Stark  v.  Wilson 
(1814)  S  Bibb  (Ky.)  476,  supra,  II.  b. 

A  party  who  has  performed  accord- 
ing to  the  oral  agreement  may  recover 
according  to  the  writing.  Moore  v. 
McAllister  (1867)  84  Miss.  600,  hold- 
ing that  the  obligee  in  bonds  given  for 
the  purchase  money  of  lands,  in  each 
of  which  there  was  a  clause  that  it 
was  to  be  void  unless,  on  or  before  the 
time  it  became  due,  the  obligee  made  a 
good  title  to  the  land  to  the  obligor, 
and  the  obligee  failed  to  make  title 
before  the  first  obligation  became 
doe,  but  before  the  maturity  of  the 
second  obligation,  at  the  request  of  the 
obligor,  procured  the  title  to  be  con- 
veyed to  a  third  party,  to  whom  the 
obligor  had  sold — ^might  recover  on 
the  bonds  against  the  obligor. 

One  who  has  performed  according 
to  the  oral  agreement  may  maintain  an 
action  in  damages  for  nonperform- 
ance. Kingston  v.  Walters  (1911)  16 
N.  BL  69,  113  Pac.  694,  holding  valid 
an  oral  extension  of  the  time  for  the 
performance  of  the  land  contract  so 
as  to  sustain  an  action  by  the  vendee, 
who  had  performed  within  the  time  of 
the  extension,  against  the  vendor  for 
damages  for  breach  of  his  contract  in 
refusing  to  perform.  This  is  based  in 
part  in  this  case  upon  the  principles 
of  estoppel,  the  court  stating  that 
where  a  representation  as  to  the  future 
relates  to  an  intended  abandonment  of 
an  existing  right,  and  is  made  to  in- 
fluence others,  and  they  have  been 
influenced  by  it  to  act,  it  operates  as 
an  estoppel.  Where  a  written  contract 
for  the  exchange  of  real  estate,  in 
which  it  was  agreed  that  the  seller 
should  correct  all  circumstances 
amounting  to  violations  of  law  or  mu- 
nicipal ordinances,  had  been  subse- 
<Ioently  modified  orally  by  an  agree- 
ment that,  instead  of  removing  or 
correcting  such  violations,  a  sum  in 
cash  sufficient  to  correct  them  should 
be  deposited,  it  was  held  that  an  action 
in  damages  might  be  maintained  by 
one  of  the  parties,  who  was  ready  and 
wQling  to  comply  with  the  oral  agree- 
ment, against  the  other,  who  refused 
to  convey*     Imperator  Realty  Co.  v. 


TuU  (1920)  228  N.  Y.  447,  127  N.  E. 
268.  According  to  the  majority  opin* 
ion,  "the  defendant,  by  his  mutual  oral 
contract  with  the  plaintiff,  is  estopped 
from  now  claiming  that  the  plaintiff,. 
who  relied  thereon,  was  in  default  on 
the  due  day  of  the  written  contract 
because  of  its  omission  to  then  have 
the  property  free  of  the  violations.  He 
should  not  be  allowed  to  take  advan- 
tage of  an  omission  induced  by  his  un- 
revoked consent."  Apparently,  the 
plaintiff,  in  reliance  upon  the  oral 
modification,  failed  to  make  any  at- 
tempt to  remove  the  grounds  of  viola** 
tion.  One  who  tendered  goods  sold 
within  the  time  fixed  by  an  oral  ex- 
tension of  the  written  contract  may 
maintain  an  action  in  damages  against 
the  other  party  for  breach  of  his  con* 
tract  to  accept.  Hirsch  Rolling  MilL 
Co.  V.  Milwaukee  &  F.  River  Valley  R. 
Co.  (1917)  165  Wis.  220, 161  N.  W.  741. 

And  it  has  been  held  that  one  who 
has  performed  in  reliance  upon  the 
oral  agreement  may  recover  according 
to  the  oral  agreement.  Blake  v.  J. 
Neils  Lumber  Ck>.  (1910)  111  Minn. 
513,  127  N.  W.  450,  holding  that  one 
who  had  contracted  to  cut  and  deliver 
timber  might  recover  an  increased 
compensation  orally  agreed  to,  upon  a 
valuable  consideration,  where,  in  reli- 
ance on  the  agreement,  he  went  for- 
ward with  his  contract.  The  suit  was 
for  the  increased  compensation  only,, 
the  compensation  fixed  in  the  writing 
having  been  paid. 

One  who  has  performed  according  to 
the  oral  agreement  can  defend  an 
action  on  the  writing.  (Hecht  v.. 
Marsh  (reported  herewith)  ante, 
1;  Gerard-Fillio  Co.  v.  McNair 
(1912)  68  Wash.  321,  123  Pac.  462; 
Oregon  &  W.  R.  Co.  v.  Elliott  Bay  Mill 
&  Lumber  Co.  (1912)  70  Wash.  148,. 
126  Pac.  406)  or  for  damages  for  de- 
fault (Smiley  v.  Barker  (1897)  2a 
C.  C.  A.  9,  55  U.  S.  App.  125,  83  Fed. 
684,  certiorari  denied  in  (1897)  169 
U,  S.  736,  42  L.  ed.  1216,  18  Sup.  Ct. 
Rep.  940). 

One  who  agreed  to  purchase  a  cer- 
tain amount  of  bark  to  be  peeled  by 
him  can  defend  an  action  for  the  pur- 
chase price  for  the  amount  fixed  in  the 
writing,  where^  by  oral  agreement,  this. 
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amount  was  reduced,  and  he  had  acted 
on  the  oral  modification  making  his 
contracts  accordingly.  Thomson  v. 
Poor  (1896)  147  N.  Y.  402,  42  N.  E.  14. 
But  see  infra,  V.  One  who  has 
tendered  performance  according  to  the 
oral  agreement  has  been  held  to  have 
a  defense  against  an  action  in  damages 
for  default.  Albert  Mackie  &  Go.  v. 
S.  S.  Dale  &  Sons  (1920)  122  Miss.  430, 
84  So.  458.  In  this  case  a  vendor  of  six 
carloads  of  potatoes  was  held  to  have 
a  defense  to  an  action  in  damages 
for  nondelivery,  where,  in  accord  with 
an  oral  agreement  subsequently  en- 
tered into,  he  tendered  three  carloads, 
which  the  purchaser  refused  to  accept. 
The  court  says:  "In  the  case  at  bar, 
the  party  relying  upon  the  subsequent 
parol  agreement  is  purely  on  the  de- 
fensive. Appellee  is  not  seeking  to 
-compel  performance,  and  is  asking  no 
affirmative  relief  at  the  hands  of  the 
oourt.  The  evidence  which  was  ob- 
jected to  was  admissible  to  show  per- 
formance of  the  original  written  con- 
tract. There  is  no  serious  contention 
that  appellee  did  not  in  fact  secure 
three  carloads  of  potatoes,  and  offer 
to  ship  them  in  accordance  with  all 
the  terms  of  the  original  written  con- 
tract. At  the  time  appellant  refused  to 
■accept  the  three  cars,  it  was  impos- 
sible, according  to  the  testimony,  for 
appellee  then  to  secure  the  other  three 
oars.  Its  failure  to  secure  the  three 
cars  is  justified  by  the  parol  under- 
49tanding." 

A  vendor  cannot  declare  a  contract 
forfeited  for  nonpayment  within  the 
time  fixed  in  the  written  agreement, 
where  he  has  induced  the  delay.  Nep- 
pach  V.  Oregon  &  G.  R.  Go.  (1905)  46 
Or.  874,  80  Pac.  482,  7  Ann.  Gas.  1035 ; 
Whiting  V.  Doughton  (1903)  31  Wash. 
327,  71  Pac.  1026.  See  Smiley  v. 
Barker  (1897)  28  G.  G.  A.  9,  65  U.  S. 
App.  125^  83  Fed.  684,  certiorari  denied 
in  (1897)  169  U.  S.  736,  42  L.  ed.  1216, 
18  Sup.  Ct  Rep.  940,  and  Scott  v. 
Hubbard  (1918)  67  Or.  498,  136  Pac. 
€53,  infra,  IV.  b. 

This  rule,  that  the  rights  of  the  par- 
ties must  be  determined  by  the  modi- 
fied agreement  where  it  has  been  acted 
upon,  is  especially  applicable  where 
both  parties  have  governed  themselves 


by  the  modified  agreement,  and  the 
same  has  been  fully  executed.  Doherty 
V.  Doe  (1893)  18  Colo.  456,  38  Pac.  165, 
holding  that  a  lessor  who  had  agreed 
to  accept  a  less  rent  from  his  lessee 
than  was  stipulated  in  the  writing,  and 
had  made  a  final  settlement  with  him 
on  this  basis,  has  no  cause  of  action 
against  the  lessee  on  the  agreement  as 
contained  in  the  writing.  Where  the 
rent  provided  in  a  lease  has  been  re- 
duced and  the  lesser  sum  paid,  there 
can  be  no  recovery  of  the  sum  stipu- 
lated in  the  writing.  Bowman  v. 
Wright  (1902)  65  Neb.  661,  91  N.  W. 
580,  92  N.  W.  580.  The  sum  provided 
for  in  the  parol  agreement  had  been 
paid  and  accepted  in  full  during  the 
whole  term  of  the  lease.  A  written 
lease,  by  the  terms  of  which  the  tenant 
was  entitled  to  a  portion- of  the  net 
proceeds  of  the  crop  raised  on  the 
land,  may  be  modified  by  oral  agree- 
ment so  as  to  entitle  him  to  one  half 
of  the  crop,  and  where  the  parties  have 
acted  upon  it  in  its  modified  form,  it 
is  valid  to  the  extent,  and  during  the 
period,  so  acted  upon  and  carried  out. 
Denison  v.  Sawyer  (1905)  95  Minn. 
417,  104  N.  W.  305,  holding  valid  a 
chattel  mortgage  given  by  the  tenant 
on  the  crop.  Upon  the  authority  of 
this  case  it  was  held  in  G.  S.  Brackett 
Go.  V.  Lofgren  (1918)  140  Minn.  52, 
L.R.A.1918F,  998,  167  N.  W.  274,  that 
the  Statute  of  Frauds  did  not  render 
invalid  the  oral  termination  of  a 
written  lease  within  the  Statute  of 
Frauds,  where  the  lessee  vacated  and 
the  lessor  repossessed  himself  of  the 
premises  in  accord  with  the  modified 
agreement.  It  was  held  further  that 
the  lessor  could  not  recover  rent  at 
the  rate  stipulated  in  the  written  con- 
tract, where  the  parties  agreed  to 
reduce  the  rent,  and  month  after 
month,  for  two  years,  the  lessee  paid 
and  the  lessor  receipted  for  rents  at 
the  reduced  rates.  Where  by  niistake 
a  contract  between  a  vendor  and 
vendee  described  too  much  land,  and, 
upon  discovery  of  the  mistake,  a  pro^ 
posal  was  made  by  the  vendor  to  alter 
the  terms  of  the  written  contract  and 
there  was  an  acceptance  of  the  pro- 
posal by  the  vendee,  the  final  payment, 
delivery,  and  acceptance  of  the  deed 
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were  held  in  Benesh  v.  Travelers'  Ins. 
Co.  (1905)  14  N.  D.  39,  103  N.  W.  405, 
to   be  a  complete  execution  of  that 
modification  of  the  written  contract 
within  the  meaning  of  a  statute  that 
a  written  contract  may  be  altered  by 
an  executed  parol  agreement.    Where, 
in   pursuance   of   a  subsequent  oral 
contract  authorizing  an  exchange  of 
properties,  instead  of  a  sale  as  pro- 
vided  in  the  written  agreement,  the 
subject-matter  of  the  written  'contract 
has  passed  beyond  the  control  of  the 
parties  so  that  performance  of  the 
written  contract  on  either  side  is  im- 
possible, the  rights  of  the  parties  must 
be  determined  according  to  the  subse- 
quent modification;   in   such   a   case 
neither  party  can  predicate  any  right 
of  action  on  the  writing  against  the 
other,  because  neither  can  aver  per- 
formance or  an  offer  to  perform  his 
part  of  such  contract.    Lucas  v.  Cass 
County  (1905)  75  Neb.  351,  106  N.  W. 
217.    It  is  held  in  McKinley  v.  Macbeth 
(1911)  113  Minn.  148,  129  N.  W.  216, 
389,  that  a  party  to  a  contract  for  the 
exchange  of  real  estate,  who  has  per- 
formed his  agreement  as  modified  by 
parol,  is  not  in  default  so  as  to  subject 
him  to  an  action  in  damages  for  breach 
of  the  contract.   The  contract  involved 
in  this  case  was  performed  by  both  of 
the  parties,  and  upon  application  for 
rehearing  it  was  stated  that,  such  be- 
ing the  fact,  the  bar  of  the  Statute  of 
Frauds  was  thereby  removed  from  the 
entire  contract.    The  question  of  the 
Statute  of  Frauds  is  not  directly  raised 
in  Reed  v.  Chambers  (1834)  6  Gill  &  J. 
(Md.)  490.    In  that  case  one  who  had 
purchased  land  of  an  execution  debtor, 
agreeing  to  pay  the  amount  of  the  exe- 
cution and  the  amount  of  a  mortgage 
on  the  premises  and  the  balance  to  the 
vendor,  agreed  with  the  ofiicer  levying 
the  execution,  for  the  purpose  of  se- 
curing the  title  to  the  purchaser,  that 
the  land  should  be  sold  by  the  ofiicer 
under  the  execution.    Upon  the  execu- 
tion sale  the  land  was  bid  in  b:^  an 
assignee  of  the  original  purchaser  at 
the  sum  agreed  upon.    The  assignee 
then  sold  his  title  at  an  advance  over 
ibia  sum,  with  an  understanding  that 
bis  purchaser  was  to  pay  the  mortgage 
debt  and  the  judgment,  and  the  balance 


to  him.  As  a  method  of  securing  the 
title  for  the  last  purchaser,  it  was- 
agreed  that  he  should  be  returned  a» 
the  pOrchaser  and  obtain  a  deed  from 
the  sheriff.  This  was  accordingly 
done,  and  the  mortgage  debt  and  the 
judgment  discharged,  and  the  balance 
paid  into  court.  The  action  was  by  the 
last  vendor  to  secure  the  balance  of 
the  purchase  money.  Apparently  in 
answer  to  the  objection  that  the  Stat- 
ute of  Frauds  prevented  this  relief,  the 
court  states  that  the  contract  between 
the  original  vendor  and  his  purchaser 
was  legal  and  binding  upon  the  parties, 
being  in  all  respects  perfectly  con- 
formable to  the  Statute  of  Frauds;  that 
the  verbal  agreement  subsequently 
entered  into  was  np  variation  or 
change  of  the  written  contract  for  the 
sale  of  the  land,  but  only  indicatedi 
the  mode  in  which  the  title  was  to  be 
secured  for  the  purchasei^.  In  the 
subsequent  Maryland  case  of  Walter  v.. 
Victor  6.  Bloede  Go.  (1901)  94  Md.  80,. 
50  Atl.  433,  the  court  states  that  the 
agreement  in  the  former  case  was 
fully  executed  and  the  lien  paid,  and 
jthe  surplus  purchase  mone^y  paid  into 
court,  so  that  there  was  in  fact  no 
question  under  the  Statute  of  Frauds 
before  the  court,  since  the  statute  has 
no  application  to  executed  contracts* 
See  Le  Fevre  v.  Le  Fevre  (1818)  4 
Serg.  &  R.  (Pa.)  241,  8  Am.  Dec.  696» 
infra,  IV,  b. 

Where  the  other  party  has  accepted 
the  performance  according  to  the  oral 
agreement,  he  can  then  be  compelled 
to  perform  according  to  his  agreement 
contained  in  the  writing.  Salomon  v«> 
United  States  (1874)  19  Wall.  (U.  S.) 
17,  22  L.  ed.  46.  See  Welch  v.  Mcintosh 
(1913)  89  Kan.  47,  130  Pac.  641, 
supra.  In  Swain  v.  Seamens  (1870) 
9  Wall.  (U.  S.)  254,  19  L.  ed.  554,  it 
was  held  that  a  mortgagee  who  had 
agreed  to  cancel  and  discharge  the 
mortgage,  and  accept  in  its  stead  an 
insurance  policy  upon  a  mill  of  cer- 
tain dimensions  to  be  erected  upon  the 
mortgaged  premises,  could  not,  in  a 
suit  to  compel  him  to  cancel  and  dis- 
charge the  mortgage  as  agreed  in  the 
written  stipulation,  set  up  that  the  mill 
was  not  of  the  dimensions  fixed  in  the 
writing,   where   he   acquiesced   in   a 
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change  in  dimensions  at  the  time  the 
work  was  done,  and  accepted  the  mill 
as  built  and  completed,  and  also  ac- 
cepted the  policies  of  insurance  pro- 
cured on  it  as  security  in  place  of  the 
mortgage. 

Specific  performance  of  the  written 
contract  will  not  be  decreed  when  the 
complainant  in  the  action  has,  by 
parol,  waived  or  discharged  the  con- 
tract, and  the  defendant  by  such  action 
tias  entered  into  obligations  inconsist- 
•«nt  with  its  performance ;  there  is  thus 
presented  an  equity  that  will  bar  the 
remedy  of  specific  performance.  Huff- 
man V.  Hummer  (1866)  18  N.  J.  Eq.  83, 
'2  Mor.  Min.  Rep.  242.  See  Nonamaker 
V.  Amos  (Ohio)  supra,  II.  b. 

In  an  action  for  the  specific  perform- 
ance of  a  written  contract  to  convey 
real  estate,  it  has  been  held  competent 
for  the  defendant  to  show  that,  by  a 
subsequent  parol  agreement,  he  was  to 
retain  the  title  until  other  money  than 
that  named  in  the  original  contract 
< which  had  been  loaned  by  him) 
should  be  repaid,  and  he  may  properly 
refuse  to  convey  until  such  other 
money  is  repaid.  Hewlett  v.  Miller 
<1883)  63  Cal.  185.  No  mention  is 
made  of  the  Statute  of  Frauds  in  this 
case. 

It  has  been  held  that  specific  per- 
formance of  the  substituted  contract 
will  be  decreed,  if  the  defendant 
admits  the  substituted  contract,  and 
the  complainant  chooses  to  perform  it 
on  his  part.  Ryno  v.  Darby  (1869)  20 
N.  J.  Eq.  231.  It  will  be  noticed  that 
this  was  a  case  of  substitution,  not 
jBodification. 

b.  Theories. 

The  theories  upon  which  the  courts 
liave  based  the  holdings  that,  where  a 
contract  as  orally  modified  has  been 
acted  upon,  the  modified  contract  de- 
termines the  rights  of  the  parties,  are 
not  harmonious.  Waiver,  estoppel, 
part  performance,  executed  contract, 
and  the  rule  that  a  court  will  not  allow 
the  Statute  of  Frauds  to  become  an 
instrument  of  fraud  have  each  been 
relied  upon  in  support  of  the  holdings. 
It  is  evident  that  not  every  act  of  a 
party  in  pursuance  of  the  oral  modi- 
fication should  render  the  modification 


effective  to  determine  the  rights  of  the 
parties.  As  stated  above,  it  is  the 
theory  of  some  cases  that  no  such  act 
renders  the  oral  agreement  effective 
unless  it  is  accepted  by  the  other 
party.  Jones's  Case  (1875)  11  Ct.  CI. 
(Fed.)  733!  And  see  Moore  v.  Camp- 
bell (Eng.)  supra,  II.  a.  But  the  Fed- 
eral courts  have  not  accepted  this 
theory,  as  appears  from  Swain  v.  Sea- 
mens  (1870)  9  Wall.  (U.  S.)  254,  19 
L.  ed.  554,  and  Smiley  v.  Barker  (1897) 
28  C.  C.  A.  9,  55  U.  S.  App.  125,  83  Fed. 
684,  infra.  In  fact,  this  theory  has  not 
been  adopted  generally.  It  is  true 
that,  if  there  is  an  acceptance  of  the 
performance  according  to  the  oral 
agreement,  the  rights  of  the  parties 
must  be  determined  thereby,  but  it 
does  not  follow  from  this  that  there 
must  be  an  acceptance  to  render  the 
oral  agreement  effective.  It  may  be- 
come effective  although  not  accepted. 
The  extent  to  which  the  oral  agree- 
ment must  have  been  acted  upon  is  a 
matter  that  is  left  in  considerable 
doubt,  largely  through  a  failure  of  the 
courts  to  consider  this  phase  of  the 
question.  An  attempt  will  be  made  in 
this  connection  to  show  the  acts  that 
have  taken  place  in  pursuance  of  the 
oral  modification,  so  far  as  this  can  be 
extracted  from  the  reports,  together 
with  the  discussion  of  this  question 
which  appears  in  a  few  cases.  As 
stated  above,  the  courts  have  relied  on 
various  theories  to  render  the  oral 
modification  effective,  and  it  is  neces- 
sary to  note  these  theories  and  show 
what  acts  have  brought  the  theory 
adopted  into  operation. 

That  equity  will  not  allow  the 
Statute  of  Frauds  to  be  used  as  an 
instrument  of  fraud  is  the  reason 
given  in  some  cases  for  holding  the 
oral  modification  effective.  It  has  been 
stated  that  under  this  rule  equity  will 
decree  specific  performance,  or  hold 
the  maker  of  an  oral  contract  estopped 
from  denying  it,  when  the  other  party, 
by  virtue  of  it  and  under  and  in  pur- 
suance of  it,  has  so  far  acted  that  it 
would  be  aiding  in  a  fraud  to  permit 
the  contract  to  be  repudiated.  Simon- 
ton  V.  Liverpool,  L.  &  G.  Ins.  Co.  (1874) 
51  Ga.  80;  Gerard-Fillio  Co.  v.  McNair 
(1912)   68  Wash.  321,  123  Pac.  462; 
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Oregon  &  W.  R.  Co.  v.  Elliott  Bay  Mill 
&  Lumber  Co.  (1912)  70  Warii.  148» 
126  Pac.  406.  It  ia  held  in  Kingston 
V.  Walters  (1908)  14  N.  M.  868»  98  Pac. 
700,  that  a  court  of  equity,  in  order  to 
prevent  f raud,  will  take  jurisdiction  of 
an  action  by  a  vendee  against  his 
vendor  to  recover  damages  for  failure 
of  the  vendor  to  perform  his  contract, 
where  the  vendee  has  performed  the 
agreement  stipulated  by  him  therein 
to  be  performed  within  an  extended 
time  granted  by  the  vendor,  where  it 
was  alleged  that  the  vendor  absented 
himself  from  his  usual  place  of  busi- 
ness, and  remained  absent  for  some 
time,  thereby  defeating  payment  with- 
in the  time  of  the  oral  extension. 

And  it  has  been  stated  that  courts 
of  law,  under  proper  allegations,  will 
also  grant  relief  in  such  a  case. 
Simonton  v.  Liverpool,  L.  ft  6.  Ins.  Co. 
(Ga.)  supra.  This  rule  was  applied, 
and  the  grantor  of  a  tract  of  land  with 
the  right  to  a  watercourse  through 
adjoining  lands  owned  by  the  grantor 
held  to  have  no  right  to  destroy  the 
vi^atercourse,  which  had  been  placed  on 
another  route  verbally  agreed  upon  by 
the  parties  subsequent  to  the  deed,  and 
.which  had  been  so  maintained  for  a 
I>eriod  of  years  prior  to  the  time  when 
the  plaintiff  in  the  action  had  pur- 
chased the  property.  Le  Fevre  v.  Le 
Fevre  (1818)  4  Serg.  &  R.  (Pa.)  241, 
S  Am.  Dec.  696,  supra,  IV.  a. 

In  holding  that  one  party  to  a  writ- 
ten contract  for  the  exchange  of  real 
estate,  who  tenders  performance  ac- 
cording to  an  oral  modification,  can 
-maintain  an  action  in  damages  against 
the  other  party  upon  his  default,  the 
majority  of  the  court  in  Imperator 
Realty  Co.  v.  TuU  (1920)  228  N.  Y. 
447,  127  N.  E.  263,  bases  its  decision 
upon  estoppel.  But  Cardozo,  J.,  who 
concurs  in  the  result,  says:  **The 
statute  says  that  a  contract  for  the 
sale  of  real  property  'is  void  unless  the 
contract,  or  some  note  or  memorandum 
thereof  expressing  the  consideration, 
is  in  writing  subscribed  by  the  .  .  . 
:grantor,  or  by  his  lawfully  authorized 
agent/  ...  In  this  instance  each 
party  was  a  grantor,  for  the  sale  was 
an  exchange.  I  think  it  is  the  law 
that,  when  contracts  are  subject  to  the 


statute,  changes  are  governed  by  the 
same  requirements  of  form  as  original 
provisions.  .  .  .  Some  courts  have 
drawn  a  distinction  between  the  for- 
mation of  the  contract  and  the  regula- 
tion of  performance.  .  .  .  The 
distinction  has  been  rejected  in  many 
jurisdictions.  ...  It  has  never 
been  accepted  by  this  court,  and  the 
question  of  its  validity  has  been  de- 
clared an  open  one.  ...  I  think 
we  should  reject  it  now.  The  cases 
which  maintain  it  hold  that  oral 
promises  in  49uch  circumstances  con- 
stitute an  accord,  and  that  an  accord, 
though  executory,  constitutes  a  bar  if 
there  is  a  tender  of  performance. 
.  .  .  There  seems  little  basis  for 
such  a  distinction  in  this  state,  where 
the  rule  is  settled  that  an  accord  is 
not  a  bar  unless  received  in  satisfac- 
tion. .  .  .  But  there  is  another  ob- 
jection more  fundamental  and  far- 
reaching.  I  do  not  know  where  the 
line  of  division  is  to  be  drawn  between 
variations  of  the  substance  and  vari- 
ations of  the  method  of  fulfilment.  I 
think  it  is  inadequate  to  say  that  oral 
changes  are  effective  if  they  are  slight, 
and  ineffective  if  they  are  important. 
Such  tests  are  too  vague  to  supply  a 
scientific  basis  of  distinction.  .  .  . 
The  problem,  thus  approached,  gains, 
I  think,  a  new  simplicity.  A  contract 
is  the  sum  of  its  component  terms. 
Any  variation  of  the  pairts  is  a  vari- 
ation of  the  whole.  The  requirement 
that  there  shall  be  a  writing  extends 
to  one  term  as  to  another.  There  can, 
therefore,  be  no  contractual  obliga- 
tion when  the  requirement  is  not  fol- 
lowed. This  is  not  equivalent  to  say- 
ing that  what  is  ineffective  .to  create 
an  obligation  must  be  ineffective  to 
discharge  one.  Duties  imposed  by  law, 
irrespective  of  contract,  may  regulate 
the  relations  of  parties  after  they  have 
entered  into  a  contract.  There  may 
be  procurement  or  encouragement  of  a 
departure  from  literal  performance^ 
which  will  forbid  the  assertion  that 
the  departure  was  a  wrong.  That 
principle  will  be  found  the  solvent  of 
many  cases  of  apparent  hardship. 
There  may  be  an  election  which  will 
preclude  a  forfeiture.  There  may  be 
an  acceptance,  of  substituted  perform- 
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ance,  or  an  accord  and  satisfaction. 
...  .  What  there  may  not  be,  when 
the  subject-matter  is  the  sale  of  land, 
is  an  executory  agreement,  partly 
written  and  partly  oral,  to  which,  by 
force  of  the  agreement,  and  nothing 
else,  the  law  will  attach  the  attribute 
of  contractual  obligation.  The  con- 
tract, therefore,  stood  unchanged. 
The  defendant  might  have  retracted 
his  oral  promise  an  hour  after  making 
it,  and  the  plaintiff  would  have  been 
helpless.  He  might  have  retracted  a 
week  before  the  closing,  and  if  a  rea- 
sonable time  remained  within  which 
to  remove  the  violation,  the  plaintiff 
would  still  have  been  helpless.  Re- 
traction, even  at  the  very  hour  of  the 
closing,  might  not  have  been  too  late» 
if  coupled  j^ith  the  offer  of  an  exten^ 
sion  which  would  neutralize  the  con- 
sequences of  persuasion  and  reliance. 
•  •  .,  The  difficulty  with  the  defend- 
ant's position  is  that  he  did  none  of 
these  things.  ...  .  I  do  not  think 
we  are.  driven  by  any  requirement  of 
the  Statute  of  Frauds  to  sustain  as 
lawful  and  effective  this  precipitous 
rescission,  this  attempt  by  an  ex  post 
.  facto  revocation,  after  closing  day  had 
come  and  gone,  to  put  the  plaintiff  in 
the  wrong.  .  .  ..  Sometimes  the  re- 
sulting disability  has  been  character- 
ized as  an  estoppel,  sometimes  as  a 
waiver.  .  «  .  We  need  not  go  into 
the  question  of  the  accuracy  of  the 
description.  .  .  .  The  truth  is  that 
we  are  facing  a  principle  more  nearly 
ultimate  than  either  waiver  or  estop- 
pel— one  with  roots  in  the  yet  larger 
principle  that  no  one  shall  be  permit- 
ted to  found  any  claim  upon  his  own 
inequity,  or  take  advantage  of  his  own 
wrong.  .  .  .  The  Statute  of  Frauds 
was  not  intended  to  offer  an  asylum 
of  escape  from  that  fundamental 
principle  of  justice.*' 

As  to  what  brings  a  case  within  the 
operation  of  the  rule  depends  largely 
^  upon  the  facts  of  the  individual  case. 
It  may  be  stated  generally  that  the 
acts  relied  upon  by  the  party  seeking 
relief  on  the  oral  modification  must 
have  been  taken  by  virtue  of  the  oral 
contract,  and  under  and  in  pursuance 
of  it.  If  the  acts  relied  upon  have  not 
been  so  taken,  relief  cannot  be  grant- 


ed. Simonton  y.  Liverpool  L.  ft  G.  Ins. 
Co.  (1874)  51  6a.  80,  supra,  holding 
that  an  insured  cannot  recover  upon  an 
insurance  policy  upon  the  destruction 
of  the  insured  goods  in  a  location 
other  than  that  stipulated  in  the 
policy,  upon  an  oral  statement  made  by 
an  agent  of  the  company  at  the  time 
the  goods  were  being  removed  that  the 
company  would  agree  to  the  change 
in  location,  and  that  he  would  fix  it 
upon  the  books  accordingly,  where  it 
appears  that  the  insured  would  have 
removed  the  goods  without  the  parol 
statement  of  the  agent,  and  was  in  the 
act  of  removing  them  when  it  is 
charged  to  have  been  made.  The 
court  states  that  the  most  the  insured 
claimed  to  have  done  in  pursuance  of 
the  parol  agreement  is  that  they 
failed  to  take  out  a  new  policy,  trust- 
.  ing,  as  they  did,  that  their  old  one  had, 
by  the  parol  agreement  of  the  agent, 
been  altered.  "It  will  be  noted  that 
they  paid  no  money;  they  simply 
trusted  to  the  parol  agreement,  and 
failed  to  take  out  another  policy."  The 
court  concludes  that  this  was  not  tak- 
ing a  new  position  by  virtue  of  the 
contract,  in  fulfilment  of  their  part  of 
it,  so  as  to  bring  it  within  the  rule. 
One  court  states  that,  "to  make  out  a 
case  as  we  understand  the  law,  the 
party  seeking  to  set  up  a  parol  con> 
tract  which  the  law  requires  to  be  in 
writing  must  show  that' he  has  done 
some  act  in  performance  of  the  con- 
tract upon  his  side,  which  act  of 
performance  has  put  him  in  a  new  po- 
sition, so  that  it  would  be  a  fraud 
upon  him  to  permit  the  other  party, 
who  has  accepted  this  part  perform- 
ance, to  repudiate  it."    Ibid. 

The  foregoing  rule  has  not  always 
been  distinguished  from  that  of  part 
performance.  Gerard-Fillio  Co.  v. 
McNair  (1912)  68  Wash.  3?1,  123  Pac. 
462,  supra.  It  has  been  held  that  a 
part  performance  cannot  be  made  out 
by  mere  nonaction  on  the  part  of  one 
party  to  a  contract,  relying  on  the 
parol  agreement  modifying  the  writ- 
ing, so  as  to  take  the  case  out  of  the 
statute.  Augusta  Southern  R.  Co.  v. 
Smith  &  K.  Co.  (1899)  106  Ga.  864,  33 
S.  E.  28.  Plaintiff  alleged  that,  rely- 
ing upon  the  parol  agreement*  it  post- 
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poned  the  doing  of  certain  essential 
things  beyond  the  time  within  which, 
ander  the  original  written  contract,  it 
had  agreed  to  do  the  same.  But  see 
subd.  V.  infra*  Nor,  in  the  case  of 
a  sale  of  goods,  does  a  part  pay- 
ment and  acceptance  of  part  of  the 
goods,  according  to  the  terms  of 
the  written  contract,  put  the  written 
contract  in  the  same  category  as  parol 
contracts  and  written  contracts  not 
within  the  Statute  of  Frauds,  thereby 
sabjecting  it  to  modification  by  a  sub- 
sequent parol  agreement.  Willis  v. 
Fields  (1909)  1S2  6a.  242,  63  S.  E. 
828.  As  to  whether  an  oral  contract 
that  has  been  taken  out  of  the  stat- 
ute  by  part  payment,  or  acceptance 
of  part  of  the  goods,  can  be  modified 
by  subsequent  oral  agreement,  is 
beyond  the  scope  of  this  note,  but 
see  I.  supra.  Payment  of  the  con- 
sideration is  not  sufficient  to  take  a 
new  contract,  abrogating  a  former 
one,  out  of  the  operation  of  the  stat- 
ate.  Thill  v.  Johnston  (1910)  60 
Wash.  393,  111  Pac.  225. 

On  the  contrary,  it  has  been  stated 
obiter  (Eribs  v.  Jones  (1876)  44  Md. 
896.  And  see  Walter  v.  Victor  G. 
Bloede  Co.  (1901)  94  Md.  80,  50  Atl. 
483,  supra)  that,  when  a  part  of  the 
goods  which  are  the  subject-matter 
of  a  sale  within  the  17th  section  of 
the  Statute  of  Frauds  have  been  re- 
ceived and  accepted  by  the  vendee,  it 
is  competent  to  prove  the  contract  by 
parol  evidence;  consequently,  a  modi- 
fication of  the  contract  by  parol  is  no 
violation  of  the  Statute  of  Frauds; 
but  in  this  case  evidence  of  the  subse-* 
qnent  modification  was  held  inadmis«> 
sible,  because  the  declaration  was 
based  exclusively  upon  the  written 
agreement.  But  where  there  is  a  per- 
formance,  or  a  substantial  part  per- 
fonnance,  by  the  party  against  whom 
the  statute  is  invoked,  such  perform- 
ance in  pursuance  of  the  oral  modifi- 
cation may  be  used  as  a  defense. 
Gerard-Fillio  Co.  v.  McNair  (1912)  68 
Wash.  321,  123  Pac.  462,  supra,  hold- 
ing that  real-estate  brokers  could  not 
lecover  the  commission  stipulated  in 
a  written  agreement  for  the  exchange 
of  lands,  where  the  parties  liable  for 
the  eonuniaaion  had  refused  to  carry 
17  A.L.R.- 


out  the  exchange  unless  the  commis- 
sion was  reduced,  and  thereupon  it 
was  orally  agreed  that  the  commission 
should  be  reduced,  whereupon  the 
parties  carried  out  the  exchange  in 
reliance  upon  the  agreement. 

In  Oregon  &  W.  R.  Co.  v.  Elliott  Bay 
Mill  &  Lumber  Co.  (1912)  70  Wash* 
148,  126  Pac.  406,  it  was  held  that  a 
lessor  could  not  maintain  an  action 
of  unlawful  detainer  against  his 
lessee  where,  upon  a  dispute  arising 
as  to  the  title,  it  was  orally  agreed 
that  the*  lessee  should  not  pay  him 
any  rent,  but  might  pay  the  other 
claimant,  where  the  lessee,  in  pur- 
suance of  the  agreement,  ceased  pay- 
ment to  the  lessor  and  paid  the  other 
claimant. 

In  cases  which  apply  the  theories 
of  waiver  and  estoppel,  it  has  been 
held  that  mere  nonaction  by  one 
party  to  a  contract,  induced  by  the 
other,  prevents  the  latter  from  tak- 
ing advantage  of  the  Statute  of 
Frauds.  Alston  v.  Connell  (1906) 
140  N.  C.  485,  53  S.  E.  292.  See  Im- 
perator  Realty  Co.  v.  TuU  (1920)  228 
N.  Y.  447,  127  N.  E.  263,  supra; 
Kingston  v.  Walters  (1911)  16  N.  M. 
59,  113  Pac.  594,  >supra,  IV.  a.  See 
also  Low  V.  Treadwell  (1835)  12  Me. 
441,  supra.  III.;  Thomson  v.  Poor 
(1895)  147  N.  Y.  402,  42  N.  E.  13,  and 
Spencer  v.  McCament  (CaL)  infra,  V. 

A  sale  of  land  under  a  trust  deed 
was  sustained  in  Kelley  v.  Skates 
(1918)  117  Misek  886,  78  So.  945, 
where  the  sale  was  held  at  a  place 
other  than  that  fixed  in  the  trust 
deed,  but  at  a  place  fixed  by  an  oral 
agreement  of  the  parties.  This  deci- 
sion seems  to  rest  upon  the  princi- 
ple of  estoppel,  the  court  saying: 
"There  was  abundant  evidence  .  .  • 
that  he  [the  mortgagor]  requested 
that  the  sale  be  made  in  Utica,  and 
that  he  was  duly  informed  of  the 
time  and  changed  place,  and  had  an 
opportunity  of  being  present  He, 
'by  his  words  and  conduct,'  is  es- 
topped now  to  question  the  validity 
of  this  sale." 

In  cases  involving  an  extension  of 
time,  the  act  of  the  party  seeking  to 
take  advantage  of  the  statute  in  in-, 
ducing  the  other  to  delay  perform*' 
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ance  is  emphasized  and  held  to  con- 
stitute a  waiver.  Neppach  v.  Orefiron 
&  C.  R.  Co.  (1905)  46  Or.  374,  80  Pac. 
482,  7  Ann.  Cas.  1035,  holding  that  a 
vendor  of  land,  the  title  to  which  was 
involved  in  a  controversy,  who  re- 
quested of  the  vendees  that  pay« 
ments  should  not  be  made  according 
to  the  written  contract  until  the  con- 
troversy as  to  the  title  should  be  set- 
tled, and  the  vendees,  in  reliance 
upon  this  agreement,  refrained  from 
making  the  payments  as  they  became 
due,  although  they  were  ready  and 
willing  to  do  so,  cannot  insist  upon  a 
forfeiture  of  the  contract  on  account 
of  the  failure  to  make  such  pay- 
ments. The  court  states  that  it  is 
deemed  ''unnecessary  to  decide  at 
this  time  whether  a  contract  re- 
quired by  the  statute  to  be  in  writ- 
ing can  be  altered,  as  to  the  time  or 
manner  of  performance,  by  a  subse- 
quent parol  executory  agreement  be- 
tween the  parties."  The  action  in 
this  case  was  for  breach  of  the  con- 
tract. In  Scott  v.  Hubbard  (1913) 
67  Or.  498,  136  Pac.  653,  it  is  held 
that  an  owner  of  land  who  had  given 
an  option'  thereon,  payments  upon 
which  were  due  monthly,  who  had 
agreed  with  the  optionee  to  accept  an 
advance  payment  by  a  certain  date, 
but  who,  when  tendered  this  pay- 
ment, refused  it,  could  not  rescind 
the  agreement  for  failure  to  make 
one  of  the  monthly  payments  upon 
the  date  provided  in  the  written 
agreement.  The  •  owner  of  the  land 
had  previously  accepted  monthly  pay^ 
ments  after  they  had  become  •  due, 
and  the  court  states  that  his  act  cre- 
ated the  impression  that  time  was 
not  of  the  essence  of  the  agreement, 
and,  not  having  given  the  optionee 
a  written  notice  of  any  alteration  of 
his  supposed  intention,  he  ought  not 
to  be  permitted  to  insist  upon  a  forfei- 
ture of  the  contract  for  failure  to 
make  the  monthly  pa3mient  upon  the 
date  provided  in  the  written  agree- 
ment. It  is  held  in  Whiting  v. 
Doughton  (1903)  31  Wash.  327,  71 
Pac.  1026,  that  a  vendor  who  had  told 
his  vendee  that  the  remaining  pay- 
ments on  the  contract  under  which 
the  vendee  had  been  let  into  posses- 


sion could  be  made  at  his  conven* 
ience,  in  reliance  upon  which  the 
vendee  did  not  make  payments  at  the 
time  stipulated  in  writing,  could  not 
declare  a  forfeiture  of  the  contract 
as  provided  in  writing. 

One  court  states:  ''We  know  of  no 
principle  of  law  which  will  permit  a 
party  to  a  contract,  who  is  entitled 
to  demand  the  performance  by  the 
other  party  of  some  act  within  a 
specified  time,  and  who  had  con- 
sented to  the  postponement  of  the 
performance  to  a  time  subsequent  to 
that  fixed  by  the  contract,  and  where 
the  other  party  has  acted  upon  such 
consent,  and- in  reliance  thereon  has 
permitted  the  contract  time  to  pass 
without  performance,  to  subsequent- 
ly recall  such  consent  and  treat  the 
nonperformance  within  the  original 
time  as  a  breach  of  the  contract. 
The  original  contract  is  not  changed 
by  such  waiver,  but  it  stands  as  an 
answer  to  the  other  party  who  seeks 
to  recover  damages  for  nonperform- 
ance induced  by  an  unrecalled  con- 
sent. The  party  may,  in  the  absence 
of  a  valid  and  binding  agreement  to 
extend  the  time,  revoke  his  consent 
so  far  as  it  has  not  been  acted  upon, 
but  it  would  be  most  inequitable  to 
hold  that  a  default  justified  by  the 
consent  happening  during  its  exten< 
sion  should  furnish  a  ground  of  ac- 
tion." Thomson  v.  Poor  (1895)  147 
N.  Y.  402,  42  N.  E.  18,  as  will  be  seen 
by  a  reference  to  this  case,  infra, 
was  not  a  case  of  pure  extension  of 
time,  although  so  treated  by  the 
courts. 

See  Arnot  v.  Union  Salt  Co.  (1906) 
186  N.  Y.  501,  79  N.  E.  719. 

The  court  in  Hirsch  Rolling  Mill 
Co.  V.  Milwaukee  &  F.  River  Valley 
R.  Co.  (1917)  165  Wis.  220,  161  N.  W. 
741,  says  it  is  not  necessary  to.  de- 
termine whether  a  written  contract 
within  the  Statute  of  Frauds  can  be 
modified  by  parol  agreement;  that 
one  party  who  has  made  such  an 
agreement,  upon  which  the  other 
party  has  relied,  is  estopped  from 
taking  advantage  of  the  failure  of 
the  latter  to  comply  with  the  terms 
of  the  original  contract. 

Even  assuming  that  the  oral  con- 
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tract  is  invalid,  the  acta  of  the  party 
inducing  the  other  not  to  perform 
•constitute  a  waiver.  A  vendor  of 
sheep  who  wrote  his  vendee,  suggest- 
ing a  change  in  the  method  of  de- 
livery, which  was  agreed  to  by  the 
vendee,  who  was  thereby  induced  to 
remain  away  from  the  place  of  deliv- 
ery according  to  the  written  con- 
tract, and  from  performing  accord- 
ing to  the  written  contract,  will  be 
held  to  have  waived  delivery  and  pay- 
ment at  the  time  and  place  named  in 
the  written  contract.  He  cannot, 
therefore,  declare  a  default  on  the 
part  of  the  vendee,  and  refuse  to  re- 
turn an  advance  payment  on  the  pur- 
chase price,  nor  can  he  recover  dam- 
ages for  such  default.  Smiley  v.  Bark- 
er (1897)  28  C.  C.  A.  9,  55  U.  S.  App. 
125,  83  Fed.  684,  certiorari  denied  in 
<1897)  169  U.  &  736,  42  L.  ed.  1216, 
18  Sup.  Ct.  Rep.  940.  Upon  failure 
of  the  vendee  to  perform  according 
to  the  written  contract,  the  vendor 
sold  the  sheep  to  other  parties  and 
thereby  disenabled  himself  from  per- 
forming. 

The  fact  that  the  oral  agreement 
involved  matters  other  than  a  mere 
extension  of  time  does  not  affect 
this,  especially  where  the  other  mat- 
ters were  contingent  upon  the  hap- 
pening of  an  event  which  did  not  oc- 
cur, so  that  nothing  is  claimed  upon 
this  part  of  the  agreement.  Neppach 
V.  Oregon  &  C.  R.  Co.  (Or.)  supra. 
In  addition  to  providing  for  the  ex- 
tension of  the  time  for  making  pay- 
ment, as  is  shown  supra,  the  agree- 
ment provided  that,  if  it  should  final- 
ly be  determined  that  the  vendor  had 
no  title  to  the  premises,  the  vendees 
should  make  no  claim  for  damages, 
but  should  be  entitled  to  a  return  of 
the  money  already  paid,  the  contro- 
versy over  the  title  having  been  set- . 
tied  in  favor  of  the  vendor.  The 
eontingency  "herein  provided  for  did 
not  occur. 

But   see  Banister  v.  Fallis   (1911) 
85  Kan.  320,  116  Pac.  822,  infra,  V. 

Some  cases  in  which  affirmative 
action  has  been  taken  by  the  party 
against  whom  the  statute  is  invoked 
consider  the  necessity  of  such  ac- 
tion   having  been   taken   in  reliance 


upon  the  oral  agreement  to  work  an 
estoppel.  Where  it  was  agreed  be- 
tween  a  mortgagor  and  a  mortgagee 
that  the  mortgagor  should  erect  a 
sawmill  of  certain  dimensions  upon 
the  mortgaged  premises,  and  that  the 
mortgagee  would  then  release  the 
mortgage  and  accept  as  security  an 
insurance  policy  on  the  mill,  and  the 
mortgagee,  by  his  conduct  and  ex- 
press declarations,  led  the  mortgagor 
to  believe  that  he  was  content  with 
the  change  made  in  the  specifications 
of  the  mill,  and  thereby  induced  the 
mortgagee  to  erect  a  mill  upon  the 
changed  specifications,  he  is  es- 
topped to  refuse  to  discharge  the 
mortgage  because  the  mill  does  not 
comply  with  the  specifications  in  the 
writing.  Swain  v.  Seamens  (1870)  9 
Wall.  (U.  &)  254,  18  L.  ed.  554. 

It  has  been  stated,  in  a  case  which 
proceeds  upon  the  assumption  that 
an  executory  oral  agreement  for  the 
extension  of  time  of  performance  of 
a  written  contract  within  the  Stat- 
ute of  Frauds  is  invalid,  that  the 
oral  stipulation  can  be  revoked  at 
any  time  upon  giving  the  other  party 
notice  of  the  intention  to  do  so,  and  a 
reasonable  time  after  such  notice  to 
comply  with  its  agreements  as  pro- 
vided in  the  written  contract.  Nep- 
pach V.  Oregon  &  C.  R.  Co.  (1905)  46 
Or.  374,  80  Pac.  482,  7  Ann.  Cas. 
1035,  involving  the  oral  extension  by 
a  vendor,  of  time  for  making  pay- 
ment by  the  Sendees,  wherein  revoca- 
tion of  the  oral  extension  was  not 
pleaded  as  a  defense.  It  is  stated  in 
this  case  that  a  letter  written  by  the 
vendor  to  the  vendees  was  not  deliv- 
ered to  the  vendees  until  the  day  on 
which  the  time  allowed  to  make  the 
payment  expired,  and  that  a  reason- 
able time  was  not  allowed,  after  the 
receipt  of  such  letter,  in  which  to 
make  the  payment. 

That  the  agreement  may  be  re- 
voked is  also  the  theory  of  Thomson 
V.  Poor  (1895)  147  N.  Y.  402,  42  N. 
E.  14,  and  apparently  the  theory  of 
Imperator  Realty  Co.  v.  Tull  (1920) 
228  N.  Y.  447,  127  N.  E.  263. 

See  Scott  v.  Hufcbard  (1913)  67 
Or.  498,  136  Pac.  653,  supra, 

After    the    contract    has    expired 
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there  can  be  no  oral  agreement  ex- 
tending the  time;  there  must  then  be 
a  new  agreement,  which  must  be  in 
writing.  Kingsley  v.  Kressly  (1911) 
60  Or.  167,  111  Pac.  385,  118  Pac. 
678,  Ann.  Cas.  1913E,  746. 

But  see  McDonald  v.  Union  Hay 
Co.  (1919)  143  Minn.  40,  172  N.  W. 
891,  supra,  IV.  a. 

Modification  after  the  expiration 
of  the  contract  is  not,  however,  con- 
sidered in  this  annotation. 

Other  cases  proceed  upon  the 
theory  that  the  execution  of  the  oral 
modification  takes  it  out  of  the  Stat- 
ute of  Frauds.  Beach  v.  Covillard 
(1854)  4  Cal.  315.  See  supra,  IV.  a, 
for  facts.'  In  Blake  v.  J.  Neils  Lum^ 
ber  Co.  (1910)  111  Minn.  513,  127  N. 
W.  450,  it  is  held  that  a  contract  for 
the  cutting  and  delivery  of  timber, 
by  the  terms  of  which  one  of  the  par- 
ties was  to  perform  the  work  and  re- 
ceive a  certain  compensation,  could 
be  modified  by  oral  agreement  by 
stipulating  an  additional  compensa- 
tion, and  when,  in  reliance  upon  the 
new  agreement,  the  party  had  fully 
performed  the  contract  as  modified, 
he  could  recover  the  price  agreed 
upon  orally.  The  written  contract 
covered  several  seasons,  but  the  oral 
agreements  were  from  season  to  sea- 
son, and  the  .recovery  was  sought  on 
the  work  done  for  one  season,  t'his 
was  held  a  severable  contract,  on 
which  the  recovery  might  be  had  as 
above  stated.  • 

In  Moore  v.  McAllister  (1857)  34 
Miss.  500,  a  case  in  which  a  vendor, 
who  had  conveyed  to  a  third  person 
at  the  oral  request  of  the  vendee, 
was  seeking  to  recover  on  bonds 
given  for  the  purchase  price,  the 
contract  is  treated  as  fully  executed. 
The  court  says:  The  Statute  of 
Frauds  "has  relation  alone  to  execu- 
tory contracts,  and  can  never  apply 
to  contracts  which  have  been  fully 
executed,  for  the  reason  that  such 
contracts  as  the  latter  can  never  be 
made  the  foundation  of  an  action 
unless  they  should  be  connected  with 
some  collateral  matter.  It  may  be 
true  that  this  new  arrangement  could 
not  be  enforced  if  it  were  merely  exec- 
utory, but  this  is  not  the  question. 


The  object  was  not  to  make  a  new^ 
contract,  but  merely  to  stipulate 
what  should  be  a  performance  of  the- 
original  contract,  and  it  certainly 
cannot  be  contended  that  the  parties 
could  not  agree  that  performance 
might  be  made  in  a  manner  different 
from  that  originally  stipulated.  The 
party  bound  to  convey  performed  his- 
contract  as  soon  as  he  complied  with 
its  terms  or  conveyed  in  the  manner 
prescribed  by  the  party  interested. 
Performance  of  contracts  may  be 
waived  either  as  to  time,  place,  or 
manner  of  performance/' 

Where  the  agreement  is  fully  exe* 
cuted  by  both  parties,  it  is  taken  out 
of  the  statute,  as  shown  in  IV.  a^ 
supra. 

Some  cases  do  not  seem  to  rely 
upon  the  fact  that  action  had  been 
taken  upon  the  oral  modification.. 
Worden  v.  Crist  (1883)  106  IlL  326, 
where  the  party  against  whom  the 
statute  was  invoked  had  assumed 
obligations  as  surety  on  the  strength, 
of  an  oral  agreement.  It  has  been 
held  in  this  jurisdiction  that  a 
vendor  who  has  orally  agreed  to  ac- 
cept a  balance  on  the  contract  before 
due,  and  make  a  deed  for  the  prop- 
erty, may  be  compelled  to  perform 
his  agreement.  Anderson  v.  Moore 
(1893)  145  IlL  61,  33  N.  E.  848,  the 
court  stating  that  this  amounts  to  a 
waiver  of  the  time  of  payment,  and 
is  good  although  made  by  parol. 

F.  Extension  of  time. 

The  character  of  alterations  of 
written  contracts  which  have  been 
adjudicated  are  many  and  varied,  a» 
will  be  seen  by  reference  to  the  fore- 
going subdivisions  of  this  note. 
There  is  one  alteration  which  has 
been  before  the  courts  frequently,, 
and  which  involves  distinct  ques- 
tions, so  that  it  has  been  deemed  ad- 
visable  to  make  it  the  subject  of  an 
independent  subdivision.  The  al- 
teration in  question  is  that  extend- 
ing the  time  for  the  performance  of 
written  agreements.  It  is  the  theory 
of  some  cases  that  the  time  for  the 
performance  of  a  written  contract 
within  the  Statute  of  Frauds  cannot 
be     modified     by     subsequent     oral 
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agreement.  Walter  v.  Victor  G. 
Bioede  Co.  (1901)  94  Md.  80,  60  Atl. 
433;  Abell  v.  Munson  (1869)  18 
Midi.  306,  100  Am.  Dec.  165 ;  Cook  v. 
Bell  (1869)  18  Mich*  887;  Ladd  v. 
King  (1849)  1  R.  L  224,  61  Am.  Dec. 
€24. 

See  also  Com.  use  of  Ledford  v. 
HinsoB    (1911)    143   Ky.  428,   L.R.A. 
1917B,  139,  136  S.  W.  912,  Ann.  Cas. 
1912D,    291,     where,     however,    the 
eourt  treats  the  extension  as  a  new 
agreement   rather    than    a    modifica- 
tion.     It   is   stated    obiter    in    Has-* 
brouck  V.  Tappen   (1818)    15  Johns. 
<N.  Y.)  200,  that  a  parol  agreement 
to  extend  the  time  for  the  perf orm<> 
ance  by  the  vendor  of  his  contract  to 
convey  land  is  void  under  the  Statute 
of   Frauds.      In    Blood    v.    Goodrich 
(18^)  9  Wend.   (N*  Y.)   68,  24  Am. 
Dec.  121,  the  court  states  that  the 
doctrine   that  the  time  of  perform- 
ance of   a  written  contract  may  be 
enlarged  by  parol  does  not  apply  to 
contracts  for  the  conveyance  of  land, 
or  to  any  other  contract  where  the 
contract  itself  would  not  have  been 
valid    if   made    by    parol.     But    see 
Thomson   v.   Poor    (1895)    147  N.  Y. 
402, 42  N.  £.  14,  supra,  IV.  a.    A  writ- 
ten agreement  for  the  sale  of  land 
in  which  the  vendor  agreed  to  make 
the  title,  provided  the  vendee  com* 
plied  with  the  terms  of  the  agree- 
ment within  a  stated  time,  cannot  be 
extended   by  parol.     Doar  v.  Gibbes 
<1831)  8  S.  0.  Eq.   (Bail.)  371.     The 
action  in  this  case  was  by  the  vendee 
for  specific  performance,  and  the  re- 
lief sought  is   denied,   also,   on  the 
ground  that  the  court  had  a  discre* 
tion  in   such  an  action.     A  vendor 
who  has  sold  and  conveyed  land  un- 
der an    agreement  that  the   vendee 
should  search  upon  the  land  for  coal, 
and,  if  coal  should  be  found   by  ft 
stated  date,  an  additional  sum  should 
W  paid,  cannot  recover  the  addition- 
al sum  where  coal  was  not  found  for 
a  number  of  years  after  the  expira- 
tion of  the  time  fixed  in  the  contract, 
on  the  strength  of  a  parol  agreement 
to  extend   the  time  for  making  the 
search.     Heth  v.  Wooldridge   (1828) 
€  Rand.  (Va.)  605,  18  Am.  Dec.  751. 
A  eontract  with  the   United   States 


government  to  furnish  cloth,  which 
by  a  special  statute  is  required  to  be 
in  ¥^iting,  cannot  be  modified  by  an 
extension  of  time  by  parol.  Jones  v. 
United  States  (1875)  11  Ct.  CI.  (Fed.) 
733.  That  an  oral  extension  for  a 
longer  period  than  a  year  is  within 
the  Statute  of  Frauds  is  the  opinion 
expressed  in  Hogan  v.  Crawford 
(1869)  31  Tex.  634,  but  that  case 
turned  unon  a  lack  of  consideration 
sufficient  to  sustain  the  agreement, 
independently «  of  the  Statute  of 
Frauds.  And  see  Bullis  v.  Presidio 
Min.  Co.  (1889)  75  Tex.  540,  12  S.  W. 
397,  and  Adams  v.  Hughes  (1911)  — 
Tex.  Civ.  App.  — ,  140  S.  W.  1163, 
infra.  The  postponement  of  the  time 
for  performance  of  a  logging  con- 
tract is  treated  in  Barton  v.  Gray 
(1886)  67  Mich.  622,  24  N.  W.  638, 
more  in  the  nature  of  an  independent 
contract,  and  it  is  stated  that  it  must 
be  a  valid  and  binding  agreement  be- 
tween the  parties,  not  void  under  the 
Statute  of  Frauds.  The  jury  having 
found  that  the  oral  agreement  rela- 
tive to  the  extension  of  time  of  per- 
formance could  not  by  its  terms  be 
performed  within  one  year  from  the 
time  of  the  making  thereof,  it  was 
void  under  the  Statute  of  Frauds, 
and  as  a  necessary  consequence  was 
held  a  mere  nullity,  so  that  it  could 
not  be  used  for  any  purpose.  That 
the  time  for  the 'payment  of  premi- 
ums on  a  life  insurance  policy  cannot 
be  changed,  see  Mitchell  v.  Universal 
L.  Ins.  Co.  (1875)  54  Ga.  289,  supra, 
II.  b.  A  written  option  for  the  pur- 
chase of  land  cannot  be  extended  by 
oral  agreement.  Adamson  v.  Vachon 
(1912)  6  Sask.  L.  R.  040,  8  D.  L.  R.  240. 

See  Augusta  Southern  R.  Co.  v. 
Smith  ft  K.  Co.  (1899)  106  Ga.  864,  33 
S.  E.  28,  supra,  IV.  b;  Hawkins  v. 
Studdard  (1909)  132  Ga.  265,  131  Am. 
St.  Rep.  190,  68  S.  E.  852,  supra,  II.  a; 
Napier  Iron  Works  v.  Caldwell  &  D. 
Iron  Works  (1915)  60  Ind.  App.  317, 
110  N.  E.  714,  supra,  IV.  b;  English 
cases  discussed  in  II.  a. 

An  oral  extension  cannot  be  shown 
in  support  of  a  cause  of  action.  Ac- 
cordingly a  vendor  who  has  not  de- 
livered the  property  sold  within  the 
time  specified  in  the  writing  cannot 
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show  an  oral  extension  of  the  time, 
in  an  action  by  him  for  breach  of  the 
purchaser's  contract  to  accept  and  pay 
pay  for  the  goods  (Walter  v,  Victor  G, 
Bloede  Co.  (1901)  94  Md.  80,  50  Atl. 
438),  even  though  he  relied  on  the 
oral  agreement  in  completing  his 
contract  (Ladd  v.  King  (1849)  1  R.  L 
224,  51  Am.  Dec.  624;  see  supra,  II. 
a,  for  facts). 

Nor  can  a  vendee  who  has  failed  to 
make  the  payments  stipulated  in  the 
writing,  in  which  event  the  vendor 
might,  according  to  the  agreement, 
avoid  the  contract  and  retain  pay- 
ments made,  show  an  oral  extension 
in  an  action  against  the  vendor  to  re- 
cover damages  for  breach  of  the  con- 
tract. Cook  V.  Bell  (1869)  18  Mich. 
387;  Doar  v.  Gibbes  (1831)  8  S.  C. 
Eq.  (Bail.)  371,  supra. 

Nor  can  the  oral  extension  be 
shown  as  defensive  matter.  A 
vendor  of  land  cannot  show  an  oral 
extension  of  the  time  for  conveyance 
in  an  action  in  damages  by  the  ven- 
dee, who  has  fully  performed  and 
paid  the  purchase  money,  for  failure 
to  convey  Itccording  to  the  written 
agreement.  Abell  v.  Munson  (1869) 
18  Mich.  306,  100  Am.  Dec.  165. 

A  writing  which  is  a  mere  option 
cannot  be  modified  by  parol  so  as  to 
extend  the  time  within  which  it  may 
be  accepted,  and  thus  keep  it  alive 
beyond  the  time  fixed  in  the  writing 
itself.  McConathy  v.  Lanham  (1903) 
116  Ky.  735,  76  S.  W.  535,  holding 
that  no  action  could  be  maintained 
upon  an  option  contract  for  the  sale 
of  real  estate,  where  the  parties  had 
not  performed  the  agreement  until 
within  an  extension  granted  by  parol. 
Atlee  V.  Bartholomew  (1887)  69  Wis. 
43,  2  Am.  St  Rep.  108,  38  N.  W.  110; 
Adamson  v.  Vachon  (1912)  5  Sask. 
L.  R.  400,  8  D.  L.  R.  240.  See  Jar- 
man  V.  Westbrook  (1910)  134  Ga.  19, 
67  S.  E.  403,  supra,  II.  a. 

In  Hicks  v.  Aylsworth  (1882)  18 
R.  I.  562,  it  was  held  that  the  time 
for  accepting  an  option  contract  for 
the  sale  of  real  estate  could  not  be 
extended  by  parol.  The  court  speaks 
of  the  parol  agreement  in  this  case 
being  a  gratuitous  one.  The  op- 
tionee  during  the   time   granted   by 


parol  had  made  unsuccessful  efforts 
to  obtain  the  money  necessary  to  ac- 
cept the  option. 

In  Lawyer  v.  Post  (1901)  47  C.  C^ 
A.  491,  109  Fed.  512,  .the  verbal 
agreement  extending  time  included 
other  property  as  well  as  that  de- 
scribed in  the  written  agreement. 
The  holding  that  the  verbal  exten- 
sion is  invalid  is  perhaps  nothing^ 
more  than  obiter  in  this  case,  as  the 
court  states  that  there  was  no  evi- 
dence of  an  extension. 

Accordingly,  an  acceptance  and 
promise  to  pay  the  purchase  price 
after  the  expiration  of  the  time  fixed 
in  the  writing,  but  within  that  fixed 
by  the  parol  agreement,  creates  no- 
enforceable  obligation.  McConathy 
v.  Lanham  (1903)  116  Ky.  735,  76  S. 
W.  585.  The  contract  in  this  case  in- 
volves the  sale  of  a  lease  for  a  longer 
period  than  one  year.  The  verbal  ac- 
ceptance by  the  prospective  purchas- 
er was  made  at  a  time  when  the  lease 
had  a  longer  period  than  one  year 
still  to  run.  It  was  therefore  a  con- 
tract which  was  required  by  the 
statute  to  be  in  writing:,  and  the 
parol  agreement  was  accordingly 
held  invalid.  Atlee  v.  Bartholomew 
(Wis.)  supra. 

The  party  who  accepts  an  option 
within  the  time  fixed  by  an  oral  ex- 
tension, and  seeks  to  enforce  it,  ia 
seeking  to  enforce  a  contract  which. 
is  not  in  writing,  and  therefore  void 
under  the  statute.  Atlee  v.  Bartholo- 
mew (Wis.)  supra. 

Time  may  be  such  a  substantial 
part  of  the  agreement  that  its  modifi- 
cation involves  more  than  the  <iues- 
tion  whether  there  may  be  a  waiver 
by  parol.  In  such  a  case  it  is  held 
that  a  parol  modification  is  not  good. 
Thus,  a  written  contract  for  the  sale 
of  iron,  in  the  form  of  a  bought-and- 
sold  note  which  describes  the  iron 
and  specifies  it  to  be  "for  shipment 
by  sail  in  December,  1879,  or  Janu- 
ary, 1880,^'  cannot  be  modified  by  a 
parol  agreement  specifying  a  later 
date  of  shipment  and  delivery.  Hill 
V.  Blake  (1884)  97  N.  Y.  216  (see 
supra,  II.  a,  for  facts) ;  Clark  v.  Fey 
(N.  Y.)  supra,  II.  b.  The  court  in 
Hill  V.  Blake  (N.  Y.)  supra,  states  i 
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'1  do  not  think  it  necesBary  to  in- 
quire whether  the  mere  time  of  per* 
formance  might  be  waived  by  parol, 
for  that  is  not  the  question.  The  only 
one  before  us  relates  to  a  substantial 
matter,  one  affecting  the  identity  of 
the  thing  sold,  and  without  mention 
of  which  there  could  have  been  no 
contract,  and  which,  although  agreed 
upon,  would  have  been  invalid  if  not 
in  writing." 

In  case  of  a  sale  of  standing  tim- 
her  in  which  the  title  to  the  trees  re- 
mains in  the  owner  of  the  land  until 
cut  and  converted  into  personalty, 
and  in  which  the  right  to  cut  con* 
tinues  until  a  stated  day,  on  which 
day  the  trees  remaining  uncut  adhere 
in  the  land  and  lapse  into  the  fee 
from  the  written  instrument,  an  oral 
extension  is  invalid.  Clark  v.  Guest 
(1896)  54  Ohio  St.  298,  43  N.  E.  862. 
The  agreement  in  this  case  was  made 
before  the  expiration  of  the  time 
fixed  in  the  writing.  The  court  em- 
phasizes the  fact  that  both  the  title 
and  possession  of  the  trees  in  ques- 
tion remained  in  the  landowner,  and, 
this  being  true,  his  agreement  to  ex- 
tend the  time  in  which  to  take  them 
off  was  an  agreement  for  an  interest 
in  and  concerning  the  trees  still 
standing  at  the  expiration  of  the 
written  contract.  Such  verbal  exten- 
sion of  time  is  stated  to  be  clearly 
within  the  statute. 

While  adhering  to  the  theory  that 
an  oral  extension  cannot  become  a 
part  of  the  contract  so  as  to  bind  the 
imrties,  it  has  been  held  that  it  may 
affect  their  rights  when  relied  upon 
by  one  of  them,  and  so  far  as  relied 
upon,  but  the  party  granting  the  ex- 
tension may  revoke  it  upon  proper 
notice.  Scheerschmidt  v.  Smith 
(1898)  74  Minn.  224,  77  N.  W.  34. 
That  the  extension  may  be  revoked 
so  far  as  it  has  not  been  acted  upon 
is  held  also  in  Thomson  v.  Poor  (N. 
T.)  infra,  quoted  with  approval  in 
Imperator  Realty  Co.  v.  Tull  (1920) 
228  N.  Y.  447,  127  N.  E.  263,  supra. 
Thus,  it  has  been  held  that  a  lessor 
who  has  orally  agreed  to  extend  the 
time  for  the  payment  of  rent  under 
the  lease  cannot  declare  a  forfeiture 
of  the  lease  for  nonpayment  at  the 


time  stipulated  in  the  writing,  as  he 
had  a  right  to  do  under  the  written 
agreement,  until  the  lessee  had  a 
reasonable  time  thereafter  in  which 
to  make  payment,  because  the  failure 
to  pay  on  due  day  was  caused  by  the 
lessor's  own  conduct.  The  case 
states  that  a  i  distinction  must  be  kept 
in  mind  between  the  contract  itself, 
which  is  within  the  purview  of  the 
statute,  and  the  subsequent  perform- 
ance, which  is  not.  The  oral  stipula- 
tion for  an  extension  of  the  time  of 
payment  goes  simply  to  the  question 
of  performance,  constituting  an  ex- 
cuse, as  it  does,  for  the  failure  to  per- 
form according  to  the  terms  of  the 
written  contract,  and  a  reason  why 
the  lessor  had  no  right  to  declare  a 
forfeiture  on  account  of  such  fail- 
ure; and  it  is  suggested  that  perhaps 
as  good  a  ground  as  any  upon  which 
to  put  the  rule  is  that  of  equitable 
estoppel — that  he  who  prevents  a 
thing  being  done  shall  not  avail  him- 
self of  nonperformance  which  he 
himself  has  occasioned.  Scheer^. 
Schmidt  v.  Smith  (Minn.)  supra. 

Other  cases  do  not  consider  it  nec- 
essary to  determine  whether  a  con- 
tract within  the  Statute  of  Frauds 
can  be  altered  as  to  the  time  of  per- 
formance by  a  subsequent  oral  ex^ 
ecutory  agreement,  where  one  of  the 
parties  has  acted  upon  the  oral  agree^ 
ment  so  that  it  has  become  executed 
before  suit  is  brought  for  a  breach. 
Such  a  situation  is  held  to  show  a 
waiver  by  the  plaintiff  of  his  right 
to  insist  upon  the  requirements  of 
the  written  contract.  Thomson  v. 
Poor  (1895)  147  N,  Y.  402,  42  N.  E. 
13,  holding  that  an  owner  of  land 
who  had  entered  into  a  written  con- 
tract with  another  to  peel  a  specified 
number  of  cords  of  bark  from  trees 
on  the  owner's  land  during  each  of 
several  consecutive  years  could  not 
maintain  an  action  for  breach  of  the 
written  contract  upon  a  failure  of 
the  other  party  to  peel  the  specified 
nuifiber  of  cords  in  a  stated  year,, 
where  the  parties  had  orally  con- 
tracted that  a  less  number  of  cords 
be  peeled  during  that  year,  and  the 
oral  agreement  had  been  complied 
with.      The    court    states    that    the 
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effect  of  the  oral  agreement  was  to 
change  the  terms  of  the  original 
written  agreement  ''as  to  the  time 
and  manner  of  performance."  In 
Daniels  v.  Rogers  (1906)  108  App. 
Div.  339,  96  N.  Y.  Supp.  642,  it  was 
held  that  a  vendor  who  had  offered  to 
•  deliver  to  the  vendee  a  deed  duly  ex* 
ecuted  conveying  good  title  in  ac* 
cordance  with  the  written  agreement, 
hut  who,  upon  the  vendee's  request 
and  for  his  benefit,  extended  the  time 
for  closing  for  three  days,  might 
maintain  an  action  for  specific  per- 
formance of  the  agreement. 

See  Neppach  v.  Oregon  &  C.  R.  Go. 
(1905)  46  Or.  374,  80  Pac.  482,  7  Ann. 
Gas.  1035,  and  Scott  v.  Hubbard 
(1913)  67  Or.  498, 136  Pac.  653 ;  Whit- 
ing V.  Doughton  (1906)  31  Wash.  827, 
71  Pao.  1026,  supra,  IV.  b. 

Such  a  situation  is  held  to  give 
rise  to  an  estoppel  which  prevents  a 
party  from  taking  advantage  of  the 
failure  of  the  other  to  comply  with 
the  terms  of  the  original  contract,  in 
Hirsch  Rolling  Mill  Go.  v.  Milwaukee 
ft  F.  River  Valley  R.  Go.  (1917)  165 
Wis.  220,  161  N.  W.  741. 

It  has  been  held  that  if  the  subse- 
quent agreement  is  not  a  mere  exten- 
sion, but  involves  other  matters,  it  is 
invalid.  Banister  v.  Fallis  (1911)  85 
Kan.  320,  116  Pac.  822,  infra. 

On  the  contrary,  it  is  held  that  an 
oral  extension  of  the  time  for  per-> 
formance  of  a  contract  within  the 
Statute  of  Frauds,  made  before  the 
expiration  of  the  written  contract,  is 
valid.  Baker  v.  Whiteside  (1826) 
Breese  (111.)  132,  12  Am.  Dec.  168; 
Kissack  v.  Bourke  (1906)  224  111.  352, 
79  N.  E.  619;  Longfellow  v.  Moore 
(1882)  102  111.  289;  Kingston  v.  Wal- 
ters (1911)  16  N.  M.  59,  113  Pac.  594, 
s.  c.  former  appeal  (1908)  14  N.  M. 
368,  93  Pac.  700;  Stamey  v.  Hemple 
(1910)  97  C.  C.  A.  379,  173  Fed.  61. 
An  oral  modification  of  a  contract 
for  the  sale  of  real  estate  with  refer- 
ence to  the  time  of  making  payments 
was  sustained  in  Delaney  v.  Linder 
(1887)  22  Neb.  274,  34  N.  W.  630,  but 
the  court  does  not  discuss  the  Stat- 
ute of  Frauds.  It  is  stated  obiter  in 
Bullis  V.  Presidio  Min.  Ck>.  (1889)  75 
Tex.  540,  12  S.  W.  897,  that  the  time 


for  the  performance  of  a  contract  of 
lease,  with  a  privilege  in  the  lessee 
to  purchase  the  property,  may  be  ex- 
tended by  a  verbal  agreement,  but  it 
is  held  in  this  case  that  the  parties 
did  not  seek  a  mere  extension  of  the 
time  of  performance  of  the  first 
agreement,  but  sought  a  distinct  and 
independent  undertaking,  which,  not 
being  signed  by  the  lessor,  was  with- 
in the  Statute  of  Frauds,  and  not 
binding  upon  him.  But  see  Hogan  v. 
Grawford  (1869)  81  Tex.  634.  The 
court  in  Adams  v.  Hughes  (1911)  — 
Tex.  Giv.  App.  — ,  140  S.  W.  1168, 
while  treating  the  statement  in 
Bullis  V.  Presidio  Min.  Go.  as  dictum, 
concludes:  "We  are  not  disposed  to 
so  regard  it,  however,  and  would  hold 
ourselves  concluded  by  the  state- 
ment of  law  referred  to,  notwith- 
standing the  weight  of  authority 
elsewhere."  But  it  was  held  in  the 
Adams  Gase  that,  where  vendor  and 
vendee  met  at  the  time  stipulated  in 
their  contract  for  closing  the  con- 
tract, and,  upon  discovery  that  the 
vendor  did  not  have  a  good  title  to 
the  premises  sold,  agreed  that  he 
should  not  be  required  to  make  a 
merchantable  title  as  provided  in  the 
written  agreement,  but  in  lieu  there- 
of  should  make  an  effort  to  cure  the 
defect  in  his  title,  but  if  he  should 
not  be  able  to  do  so  within  a  reason- 
able time,  the  vendee  would  accept 
his  warranty  deed  for  the  timber 
which  was  the  subject  of  sale,  this 
entirely  changed  the  conditions  of 
the  contract,  and  absolved  the  vendee 
from  the  obligation  to  make  the  pay- 
ments required  by  the  written  agree- 
ment, and  relieved  the  vendor  from 
the  •  obligation  of  tendering  a  mer- 
chantable title  by  substituting  there- 
for a  warranty  deed,  and  this,  not' 
being  in  writing,  was  not  valid.  See 
Murray  v.  Boyd  (1915)  165  Ky.  625, 
177  S.  W.  468,  and  Heisley  v.  Swan- 
strom  (1889)  40  Minn.  196,  41  N.  W. 
1029,  supra,  11.  b;  Moore  v.  McAllis- 
ter (1857)  34  Miss.  600,  supra,  IV.  b; 
Alston  V.  Connell  (1906)  140  N.  C. 
485,  53  S.  E.  292,  supra,  IV.  a ;  Smiley 
V.  Barker  (1897)  28  G.  G.  A.  9,  65  U. 
S.  App.  126,  83  Fed*  684,  supra,  IV.  b. 
This  rule  is  held  to  apply  although 
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a  definite  agreement  aa  to  the  time  of 
the  eactension  was  not  arrived  at  by 
the  parties  nntil  the  day  after  the  ex- 
piration of  the  time  limited  in  the 
contract.  Bourke  v.  Kissack  (1909) 
242  UL  283,  89  N.  E.  990.  It  ap-^ 
peared,  however,  in  this  case,  -which 
involved  a  contract  for  the  sale  of 
real  estate,  that  a  short  time  before 
the  expiration  of  the  time  limited  in 
the  contract  the  purchaser  talked  to 
the  vendor  and  reminded  him  that 
the  time  for  the  performance  of  the 
agreement  was  about  to  expire,  and 
that  he  had  not  furnished  the  ab- 
stract as  agreed.  The  vendor  replied 
that  he  had  not  been  able  to  find  the 
abstract,  but  that  he  would  give  the 
purchaser  time  to  have  it  examined. 

In  a  case  involving  a  sale  of  real 
estate,  where  the  extension  was 
granted  at  the  request  of  the  vendee, 
who  was  suing  for  breach  of  the  bond 
for  title,  the  court  holds  that  the 
plaintiff's  conduct  can  be  considered 
in  no  other  light  than  as  a  waiver  of 
the  condition  of  the  bond  so  far  as  it 
related  to  the  time  of  its  performance ; 
consequently  there  was  no  breach. 
Baker  v.  WhitesiHe  (1826)  Breese 
(IIL)  182,  12  Am.  Dec.  168.  The 
Statute  of  Frauds,  however,  is  not 
mentioned  in  this  case. 

The  performance  by  the  vendee  in 
a*  contract  for  the  sale  of  land,  with- 
in the  time  agreed  upon  in  an  oral  ex- 
tension, was  held  a  sufficient  per- 
formance so  as  to  entitle  him  to  a 
specific  performance  of  the  contract 
on  the  theory  of  waiver,  in  Bourke  v. 
Kissack  (IIL)  supra. 

Again,  it  is  stated  that  the  princi- 
ples of  estoppel  will  not  permit  one 
party  to  throw  the  other  off  his 
guard,  and  thus  obtain  an  inequitable 
advantage  by  agreeing  to  extend  the 
time  of  performance,  and  then  insist 
upon  it  as  written.  Longfellow  v. 
Moore  (1882)  102  IIL  289;  Kingston 
V.  Walters  (1911)  16  N.  M.  59,  113 
Pac.  594,  s.  c.  former  appeal  (1908) 
14  N.  M.  868,  98  Pac.  700,  holding 
that  a  vendee  of  real  estate  has  the 
extended  time  in  which  to  perform. 

An  oral  agreement  between  a 
vendor  and  vendee  upon  a  contest 
ariaing  with  a  third  party  over  the 


vendor's  tilde  to  the  land  sold,  that 
further  payment  under  the  contract 
might  be  suspended  until  the  title 
should  be  determined,  estops  the 
vendor  from  claiming  a  forfeiture  of 
contract  for  nonpayment  of  instal- 
ments falling  due  during  a  determina* 
tion  of  the  contest  proceedings.  Ac- 
cordingly, the  vendee  may  recover  the 
sums  paid  by  him  previously  thereto, 
upon  the  contest  being  decided  ad- 
versely to  his  vendor.  Missouri,  K.  & 
T.  R.  Co.  V.  Pratt  (1902)  64  Kan.  118, 
67  Pac.  464. 

The  doctrinbs  of  estoppel  and 
waiver  have  been^  used  interchange- 
ably. In  Missouri,  K.  &  T.  R.  Co.  v. 
Pratt  (Kan.)  supra,  ''the  effect  of  the 
oral  agreement  made  was  not  to 
change  the  binding  effect  of  the  writ- 
ten contract  in  relation  to  the  land, 
but  was  an  express  waiver  of  the 
right  to  insist  upon  a  default  which 
might  be  made  by  the  plaintiff  in  his 
not  making  pajrments  in  accordance 
with  the  terms  of  the  contract.  .  .  . 
The  oral  agreement  made  estops  the 
company  from  claiming  a  forfeiture 
of  the  contracts  for  nonpasmient  of 
instalments  falling  due  during  a  de- 
termination of  the  contest  proceed- 
ings.*' 

In  Neola  Elevator  Co.  v.  Kruckman 
(1919)  185  Iowa,  1254,  171  N.  W.  748, 
an  action  by  the  purchaser  of  com 
against  the  seller,  for  damages  for 
failure  to  deliver,  in  which  the  pur- 
chaser claimed  that  by  oral  agree-, 
ment  time  for  delivery  was  extended, 
the  court,  in  sustaining  a  judgment 
for  the  purchaser,  says:  "No  ques- 
tion of  the  Statute  of  Frauds  is  in-* 
volved  upon  this  appeal.  An  oral 
agreement  extending  the  time  for  the 
delivery  of  the  corn  did  not  other- 
wise modify  or  alter  the  written  con- 
tract, and  in  no  way  interfered  with 
the  enforcement  of  the  terms  there- 
of." Reliance  is  placed  upon  the 
earlier  case  of  Brown  v.  Sharkey 
(1894)  98  Iowa,  157,  61  N.  W.  364, 
where  in  an  action  for  damages  for 
the  nondelivery  of  oats,  the  court 
says  that  it  was  competent  for  the 
parties  to  extend  by  oral  agreement 
the  time  for  the  delivery  as  fixed  in 
the    contract.     In    the    earlier    case 
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nothing  is  said  as  to  the  Statute  of 
Frauds. 

If  the  subsequent  oral  agreement 
is  not  a  mere  extension,  but  involves 
other  matters,  such  as  that  the  title 
of  land  which  is  the  subject  of  the 
contract  shall  be  perfected,  it  has 
been  held  that  the  oral  modification 
is  invalid.  In  Banister  v.  Fallis 
(1911)  85  Kan.  320,  116  Pac.  822,  the 
parties  to  a  written  agreement  for  an 
exchange  of  land,  upon  discovery  of 
what  they  conceived  to  be  a  defect  in 
the  title  of  one  of  them,  orally  agreed 
that  the  papers  should  be  delivered 
in  escrow'  until  the  title  was  per* 
fected.  The  parties,  however,  deliv* 
ered  possession  of  the  respective 
tracts  according  to  the  agreement, 
and  subsequently  the  deeds'  were 
taken  from  the  custodian,  without  the 
knowledge  of  the  plaintiff  in  the  ac- 
tion, and  recorded.  The  plaintiff 
then  brought  suit  for  the  cancelation 
of  the  deed  which  he  had  executed,  to 
quiet  his  title  to  the  land  which  such 
deed  purported  to  convey,  and  foi* 
damages  for  the  expense  he  had  in* 
curred  in  the  removal  of  his  improve- 
ments. Upon  the  trial  he  offered  to 
show  the  parol  agreement,  and  con- 
tended that,  until  the  title  of  the 
defendant  was  cured  as  agreed  there- 
by, all  papers  were  to  be  retained  by 
the  custodian  without  delivery.  This 
offer  was  rejected,  and  in  sustaining 
the  rejection  the  supreme  court  says 
.that  the  parol  agreement  not  only 
extended  the  time  for  the  perform- 
ance of  the  contract,  but  introduced 
a  new  condition,  which  not  only  be- 
came essential  to  any  conveyance  at 
all,  but  which  was  regarded,  and  is 
still  regarded  by  the  plaintiff,  as  in- 
dispensable to  the  vesting  of  title  in 
him. 

It  has  been  held  that  time  for  the 
performance  by  a  real-estate  broker 
of  his  written  agency  contract,  which 
contains  a  limitation  as  to  time,  may 
be  extended  by  parol,  on  the  theory 
that  time  is  not  required  to  be  stated 
in  the  writing.  Hetzel  v.  Lyon 
(1910)  87  Neb.  261,  126  N,  W.  997. 
See  supra,  II.  b. 

It  has  been  held  that  an  extension 
of  the  time  for  the  making  of  the 


cash  pa3rment  fixed  in  a  written  con* 
tract  for  the  sale  of  a  business, 
which  included  the  assignment  of  a 
lease  of  the  property  on  which  the 
business  was  conducted,  may  be 
made  by  parol,  since  the  designation 
of  a  definite  period  of  time  for  per* 
formance  is  not  a  feature  essential  to 
the  validity  of  the  contract.  Liowis 
Bros.  V.  Pendleton  (1921)  —  Tex. 
Civ.  App.  — ,  227  S.  W.  502. 

Under  the  Massachusetts  theory 
discussed  in  subd.  III.  supra,  it  is 
held  that  the  time  may  be  extended. 

It  has  been  held  where  there  is  an 
option,  in  a  contract  having  a  certain 
time  to  run,  to  extend  the  contract 
for  a  further  period,  that  the  option 
may  be  exercised  by  any  definite  no* 
tice  given  before  the  expiration  of 
the  first  period,  and  that  the  Statute 
of  Frauds  has  no  application  in  such 
a  case.  Byrne  Mill  Co.  v.  Robertson 
(1907)  149  Ala.  273,  42  So.  1008. 

A  statute  has  been  enacted  in  some 
states,  expressly  providing  that  a 
contract  in  writing  may  be  altered  by 
''an  executed  oral  agreement."  It 
has  been  claimed,  where  there  has 
been  an  oral  extension  of  time  for 
the  performance  of  a  contract,  and 
the  thing  which,  by  the  terms  of  the 
writing,  was  to  be  done,  iB  done  with- 
in the  period  provided  by  the  oral  ex- 
tension, that  this  constitutes  an  ex- 
ecuted oral  agreement  within,  the 
meaning  of  the  statute;  but  this  is 
denied.  Piatt  v.  Butcher  (189Q)  112 
Cal.  634,  44  Pac.  1060.  It  was  ac- 
cordingly held  in  this  case,  under  a 
statute  requiring  the  employment  of 
a  real-estate  broker  to  be  in  writing, 
that  the  broker  could  not  recover  for 
his  services  where  he  had  found  a 
l^rchaser  within  an  extension  fixed 
by  parol  agreement.  The  California 
statute  is  again  referred  to  in  Walker 
V.  Harbor  Business  Block  Co.  (1919) 
181  CaL  778,  186  Pac.  356,  and  in 
Cross  V.  RamduUah  (1921)  274  Fed. 
762,  discussed  in  subd.  I.  supra. 

It  is  stated  that  an  oral  agreement 
simply  extending  time  cannot  be  ex- 
ecuted, for  there  is  nothing  to  exe- 
cute. No  affirmative  action  is  re- 
quired. Such  an  agreement  calls  for 
nothing  to  be  done,  and  expires  by 
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mere  lapse  of  time.  It  is  further 
stated  that  an  oral  agreement  does 
not  alter  a  contract  in  writing  until 
it  becomes  an  executed  oral  agree- 
ment. But  where  one  of  the  parties 
has  relied  upon  the  extension  of  time, 
allowing  the  original  time  to  pass 
without  performing  his  agreement, 
the  other  party  has  been  held  es* 
topped  to  demand  a  strict  perform* 
ance.  A  vendor  who  has,  at  the  re- 
quest of  the  vendee,  extended  the 
time  within  which  the  vendee  may 
remove  a  building  which  is  a  part  of 
the  consideration  for  the  contract,  is 
•estopped  to  insist  upon  a  strict  per« 
f  ormance  bf  the  contract  as  written, 
in  an  action  by  the  vendee  to  compel 
specific  performance.  Spencer  v. 
McCiament  (1907)  7  CaL  App.  84,  93 
Fac.  682. 

In  connection  with  the  extension 
of  time,  cases  like  Howell  v.  Pate 
(1921)  —  N.  C.  — ,  106  S.  E.  464.  must 
be  considered.  In  that  case  a  pur- 
chaser of  real  estate,  who  had  failed 
to  tender  the  purchase  price  at  the 


time  fixed  in  the  agreement,  brought 
an  action  in  damages,  and  in  his  pe- 
tition alleged  that  by  oral  agreement 
the  time  for  the  payment  of  the  pur- 
chase price  had  been  extended,  and 
that  within  the  time  extended  he  had 
tendered  the  purchase  price.  The  de- 
fendant moved  for  judgment  on  the 
pleadings,  taking  the  position  that 
the  oral,  agreement  extending  the 
tinae  of  payment  was  invalid  under 
the  Statute  of  Frauds,  on  the  theory 
that  the  written  contract  was  a  mere 
option.  The  court  held  that  the 
written  instrument  was  a  contract 
to  convey  land,  and  not  an  option, 
and  that  therefore  the  defendant's 
motion  for  judgment  on  the  plead- 
ings was  properly  overruled;  but 
this  decision,  according  to  a  citation 
from  Davis  v.  Martin  (1907)  146  N. 
C  281,  59  S.  E.  700,  is  upon  the 
ground  that  time  is  not  of  the  es- 
sence of  a  contract  to  convey  land. 
Apparently  the  decision  would  have 
been  the  same  if  there  had  beeh  no 
oral  agreement  involved.    W.  A.  E. 


T.  J.  GREGG  et  al.,  Directors  of  Newport  Levee  District,  Appts^ 

v. 

H.  C.  SANDERS  et  al. 

4 

Arkansas  Supreme  Courts  May  30,  109  !• 

(—  Ark.  — ,  231  S.  W.  1900 

Eminent  domain  —  setting  off  benefits  against  compensation  for  property 
taken* 

Benefits  to  remaining  land  cannot  be  set  off  against  the  compensation 
to  be  awarded  for  property  taken  by  a  drainage  district  which  is  to  be 
paid  for  by  assessments  on  property  benefited. 
J[See  note  on  this  question  beginning  on  page  64.] 


Appeal  by  defendants  from  a  judgment  of  the  Chancery  Court  for 
Pike  Ck>unty  (Shaver,  Ch.)  in  favor  of  plaintiffs  in  an  action  brought  to 
recover  the  value  of  land*  taken  by  defendants  for  the  construction  of  a 
levee  and  for  damages  to  the  remainder  of  the  land.    Affirmed.  , 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  C.  M.  Erwin,  John  W,  Stay-  fits  as  just  compensation  for  land  tak- 

ton,  and  Joseph  M.  Stayton,  for  appel-  en  under  the  power  of  eminent  do- 

lants:  main,  except  when  exercised  through 

The  Constitution  contains  no  limi-  the  instrumentality  of  a  corporation, 
tation  upon  the  consideration  of  bene-         Cribbs  v.  Benedict^  64  Ark.  559»  44 
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S.  W.  707;  Dickerson  v.  Tri-County 
Drainage  D^st  138  Ark.  471,  212  S.  W. 
334;  Ritter  v.  Drainage  Dist  78  Ark. 
580,  94  S.  W.  711 ;  Barton  v.  Edwards, 
120  Ark.  239, 179  S.  W.  354;  Paragould 
V.  Milner,  114  Ark.  334,  170  S.  W.  78. 
Messrs.  George  A.  Hillhouse  and 
Bnindidge  &  Neelly  for  appellees. 

McCulIochy  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  Newport  levee  district  was 
created  as  an  improvement  district 
by  the  legislature  (Acts  1917,  p. 
1285) ,  for  the  purpose  of  construct- 
ing a  levee  along  the  bank  of  White 
river,  through  the  city  of  Newport 
and  contiguous  territory.  The  right 
of  eminent  domain  was  conferred 
for  the  purpose  of  acquiring  lands 
to  be  used  in  the  construction  of  the 
levee.  The  cost  of  the  improvement 
included,  of  course,  all  costs  of  ac- 
quiring rights  of  way  and  other  ex- 
penses to  be  paid  for  by  assessments 
on  benefits  accruing  to  the  real 
property  affected  by  the  improve- 
ment. Appellees  are  the  owners  of 
a  tract  of  land  containing  approx- 
imately 17  acres  situated  just  out- 
side of  the  city  of  Newport  and 
fronting  on  White  river,  and  in  the 
construction  of  the  levee  tiie  district 
took  and  used  about  5  acres  of  said 
land  of  appellees,  all  of  which  land 
so  taken  fronted  on  White  river. 
The  remainder  of  the  land  of  appel- 
lees is  within  the  bounds  of  the  dis- 
trict, and  the  benefits  thereto  from 
the  construction  of  the  levee  have, 
of  course,  been  assessed  and  will  be 
taxed  proportionately  for  the  con- 
struction of  the  improvement.  It  is 
not  shown  in  the  present  record  how 
the  district  acquired  the  right  of 
way  over  the  land  of  appellees,  and, 
as  no  point  is  made  in  this  case  on 
that  proposition,  we  assume  that  the 
lands  were  taken  without  the  exer- 
cise of  the  right  of  eminent  domain 
in  the  manner  prescribed  by  the 
statute. 

Appellees  instituted  this  action 
against  the  district  to  recover  dam- 
ages laid  in  the  asrgregate  sum  of 
$3,500,  and  specified  as  being  the 
sum  of  $3,000,  the  value  of  5  acres 
taken  and  used  by  the  district,  and 
the  further  sum  of  $600  for  dam- 


ages to  the  remainder  of  the  land. 
Appellants  (said  district  and  its 
commissioners),  in  addition  to  de- 
nials of  the  allegations  of  the  com- 
plaint with  respect  to  the  extent  of 
the  injury  and  amount  of  damages 
recoverable,  pleaded  that  ''the  ben- 
efits received  by  said  land,  local  and 
peculiar  to  the  same,  over  and  above 
the  benefit  which  said  tract  receives 
in  common  with  the  other  lands  in 
Newport  levee  district,  greatly  ex- 
ceed the  value  of  the  land  taken  by 
said  district  for  the  right  of  way  of 
its  levee  over  the  lands  of  the  plain- 
tiffs.*' 

The  cause  was  tried  before  a  jury 
on  conflicting  testimony  in  regard  to 
the  value  of  the  land  taken  and  the 
injury  or  benefit  to  the  remaining 
land  not  taken,  and  the  jury  re- 
turned a  verdict  in  favor  of  ap- 
pellees, fixing  the  damages  at  the 
aggregate  sum  of  $1,500,  without 
apportioning  the  same  between  the 
items  of  damages  charged  in  the 
complaint. 

The  court,  in  one  of  its  instruc- 
tions, told  the  jury,  over  the  objec- 
tions of  appellants,  that  in  ascer- 
taining the  amount  of  damages  for 
taking  the  land  the  jury  ''should  not 
take  into  consideration  any  benefits 
which  may  accrue  by  the  building  of 
the  levee  to  the  remainder  of  the 
original  tract.'*  An  exception  was 
saved  to  this  ruling  of  the  court,  and 
the  only  question  presented  on  this 
appeal  is  whether  or  not  the  court 
erred  in  holding  that  appellees' 
right  of  recovery  for  the  value  of 
the  lands  taken  and  used  by  the  dis- 
trict in  the  construction  of  the  levee 
could  not  be  reduced  by  the  benefits 
accruing  to  the  remainder  of  the 
tract. 

The  only  provision  in  the  Consti- 
tution of  tills  state  in  which  it  is  at-* 
tempted  to  regulate  or  restrict  the 
right  of  eminent  domain  for  public 
purposes  is  in  §  22,  art.  2,  of  the 
Constitution  of  1874,  which  de- 
clares that  "private  property  shall 
not  be  taken,  appropriated,  or  dam* 
aged  for  public  use,  without  just 
compensation  therefor." 

The    inquiry    which,    therefore^ 
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must  always  arise  in  the  interpreta- 
tion of  a  statute  authorizing  the 
taking  of  property  or  in  any  pro- 
ceeding to  recover  compensation 
therefor,  is :  What  is  ''just  compen- 
sation'' under  the  given  state  of 
facts?  Ciounsel  for  appellants  con-* 
tend  that  decisions  of  this  court  in 
Cribbs  v.  Benedict,  64  Ark.  655,  44 
S-  W.  707,  and  Paragould  v.  Milner, 
114  Ark  334, 170  S.  W.  78,  have  es- 
tablished  the  rule  of  ''just  compen-* 
aation"  in  cases  similar  to  this  to 
be  that  "where  the  public  use  for 
^Bvhich  a  portion  of  a  man's  land  is 
taken  so  enhances  the  value  of  the 
remainder  as  to  make  it  of  greater 
value  than  the  whole  was  before  the 
taking,  the  owner  in  such  case  has 
received  just  compensation  in  bene* 
fits." 

Such  is  undoubtedly  the  rule  es- 
tablished by  the  great  weight  of 
authority  in  cases  where  property 
is  taken  for  general  public  use  and 
compensation  is  to  be  awarded  at 
the  expense  of  the  public.  Many 
cases  on  that  subject  are  referred  to 
in  Cribbs  v.  Benedict,  supra,  and 
there  are  many  other  cases  to  the 
same  effect  decided  before  that  time 
and  since. 

The  rule  has  been  generally  ap- 
plied in  instances  of  the  taking  of 
land  for  use  as  a  public  highway  or 
park  or  such  other  public  use,  where 
the  compensation  is  to  be  awarded 
out  of  public  funds.  The  case  of 
Paragould  v.  Milner,  supra,  is  an 
instance  of  that  character,  and  we 
have  no  doubt  as  to  the  correctness 
of  that  rule  as  applied  to  the  facts 
of  such  a  case.  Cribbs  v.  Benedict, 
supra,  was,  however,  a  case  where 
there  was  involved  an  improvement 
district  formed  under  general  stat- 
utes for  the  purpose  of  constructing 
a  drainage  ditch,  and  we  announced 
the  same  rule  in  that  case.  The 
question  of  damages  was  not,  how- 
ever, involved  in  that  case  further 
than  to  determine  whether  or  not 
the  statute <  which  failed  to  provide 
for  the  payment  of  damages  was 
valid,  and  this  rule  was  merely  stat- 
ed as  one  of  the  reasons  for  holding 
the  statute  to  be  valid  without  pro- 
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viding  for  the  pasonent  of  compen- 
sation other  than  impliedly  by  the 
benefits  which  would  accrue  from 
the  construction  of  the  improve- 
ment. This  was  stated  only  as  one 
of  the  reasons  why  the  statute  was 
valid,  and  the  decision  was  un- 
doubtedly correct,  even  though  we 
concluded  that  this  particular  rea* 
son  for  so  holding  was  unsound. 

We  have  reached  the  conclusion 
that  the  application  of  that  rule,  in 
a  case  where  an  improvement  dis- 
trict which  is  organized  for  the  pur- 
pose of  constructing  an  improve- 
ment to  be  paid  for  out  of  special  as- 
sessments levied  on  contiguous  lands 
benefited  by  the.im-  „«,„^^,  ^^„.,^ 
provement,  cannot  ^^^tunm  on  ben- 
be  applied  in  meas-  eSmpenMtiom 
uring  the  compensa-  J^e^.*****^ 
tion  to  be  paid  to 
a  property  owner  whose  land  is  tak- 
en for  the  construction  of  the  im- 
provement, so  as  to  reduce  the 
amount  to  be  recovered  to  the  ex- 
tent of  tiie  benefits  accruing  to  the 
other  lands  in  the  district  which  are 
to  be  specially  taxed  for  the  purpose 
of  paying  for  the  improvement. 

It  is  found,  on  examination,  that 
all  of  the  cases  cited  in  Cribbs  v. 
Benedict,  supra,  are  those  which  re- 
late to  payment  of  compensation  for 
property  taken  for  public  use  where 
the  question  of  special  benefits  aris- 
ing from  a  purely  local  improvement 
to  be  paid  for  by  special  assign- 
ments did  not  arise.  In  a  few  cases, 
like  the  present  one,  the  authorities 
are  to  the  contrary.  It  is  readily 
seen  that  the  application  of  this 
rule  to  the  payment  of  compensation 
for  property  taken  by  an  improve- 
ment district  constitutes  a  double 
charge  for  the  benefits  accruing  to 
the  remainder  of  an  owner's  land 
where  a  part  has  been  taken  for  the 
construction  of  the  improvement. 
The  benefit  to  the  remaining  portion 
of  the  land  is  paid  for  by  the  owner 
in  special  assessments  levied  to  de- 
fray the  cost  of  improvement,  and  if 
the  owner  is  compelled  to  credit  the 
amount  of  these  benefits  on  the  com- 
pensation to  which  he  is  entitled  for 
that  portion  of  his  land  which  has 
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been  taken,  the.  effect  is  to  charge 
him  twice  for  the  benefits.  In  other 
words,  he  will  be  paying  for  the 
benefits  in  the  assessments  which 
are  levied  against  his  property,  and 
also  the  second  time  when  he  credits 
it  on  the  compensation  which  is  due 
him  for  his  property  >^ich  has 
been  taken. 

Pag:e  &  Jones,  in  their  work  on 
Taxation  by  Assessment  (vol.  1,  § 
67),  state  the  rule  as  follows: 
"Whatever  method  of  exacting  com- 
pensation from  the  property  owner 
for  benefits  inuring  to  him  is  adopt- 
ed, the  property  owner  cannot  be 
charged  twice  for  the  same  benefit. 
...  So,  if,  under  the  local  statute, 
certain  benefits  may  be. made  the 
basis  of  a  local  assessment  against 
the  property,  such  benefits  cannot  be 
set  off  against  damages,  as  the  prop- 
erty owner  can  subsequently  be 
compelled  to  pay  therefor  in  such 
assessment  proceedings.^' 

This  rule  was  announced  by  the 
supreme  judicial  court  of  Massachu- 
setts in  the  case  of  Garvey  v.  Re- 
vere, 187  Mass.  545,  73  N.  E.  664, 
though  that  court  has  steadily  ad- 
hered to  the  general  rule  hereinbe- 
fore stated  that  compensation  may 
be  made  for  property  taken  for  pub- 
lic use  in  the  benefits  to  accrue  to 
the  remainder  of  the  property  of  the 
same  owner.  This  doctrine  was  al- 
so announced  by  Judge  Mitchell 
with  much  force  in  the  case  of  State 
ex  rel.  Merchant  v.  District  Ct.  66 
Minn.  161,  68  N.  W.  860.  In  that 
case  the  court  dealt  with  a  statute, 
one  section  of  which  authorized  the 
appraisal  of  damages  for  property 
taken  for  use  in  providing  a  local 
improvement,  and  another  section 
which  provided  for  the  assessment 
of  such  special  benefits  which  was  to 
form  the  basis  of  taxes  levied  to  de- 
fray the  cost  of  the  improvement. 
The  Minnesota  court  had,  in  other 
decisions,  announced  the  general 
rule  as  hereinbefore  recited  with 
reference  to  the  reduction  of  dam- 
ages by  compensation  in  benefits, 
and  reiterated  that  rule  in  the  case 
just  cited,  but  held  that  the  rule  had 


no  application  to  an  instance  where 
the  cost  of  the  improvement  for 
which  the  land  was  taken  was  to  be 
defrayed  by  the  imposition  of  taxes 
based  upon  special  benefits.  The 
court  said:  ^'But  counsel's  conten- 
tion is  that  where,  as  under  this 
statute,  the  cost  of  the  acquisition  of 
the  land  is  to  be  defrayed  by  special 
assessments  upon  the  property  spe- 
cially benefited  thereby,  a  deduction 
of  special  benefits  to  the  remainder 
of  the  tract  from  the  value  of  the 
part  taken  is  unconstitutional,  for 
the  reason  that  this  remainder  is 
subject  to  assessment,  to  the  extent 
of  these  same  special  benefits,  ta 
defray  this  same  cost,  which  would 
result  either  in  the  owner  being^ 
taxed  twice  for  the  same  improve- 
ment, or  else  in  depriving  him  of  hia 
property  without  just  compensation » 
It  is  very  clear  that,  if  the  statute 
will  accomplish  this  result,  it,  or 
some  part  of  it,  is  unconstitutional 
and  void. 

"We  need  not  stop  to  inquire  what 
are  benefits  'resulting  from  such 
taking,'  which  are  to  be  deducted 
in  the  condemnation  proceedings, — 
whether  they  are  only  those  result- 
ing from  the  mere  taking  of  the  land 
by  the  city,  disassociated  from  the 
appropriation  and  improvement  for 
the  purpose  for  which  it  is  taken,  or 
whether  they  also  include  those  that 
will  result  from  such  appropriation 
and  improvement, — ^although  it  is 
very  difficult  to  conceive  what  ben- 
efits can  result  to  the  residue  of  a 
tract  from  the  mere  act  of  taking  a 
part  of  it.  But  it  is  very  evident 
from  the  language  of  §  8  that  the 
benefits  for  which  assessments  are 
there  required  include  the  same 
benefits  which  are  required  to  be  de- 
ducted by  §  7.  Moreover,  the  lan- 
guage of  §  8  is  mandatory,  and  not 
merely  permissive.  It  not  only  re- 
quires such  assessments  to  be  made^ 
but  also  that  they  shall  be  made  on 
all  property  benefited.  Hence,  if  all 
the  provisions  of  both  sections  are 
carried  into  effect,  the  result  will  be 
either  that  the  landowner  will  be  de- 
prived of  his  property  without  just 


compensation,  or  else 

taxed  unequally,  by  being  compelled 

to  pay  twice  for  the  same  thing." 

It  is  true  Uiat  in  that  case  the 
court  held  that  the  two  sections  were 
in  conflict,  and  that  the  last  one, 
which  provided  for  taxation  upon 
the  whole  of  the  benefits  without 
taking  into  consideration  the  dam- 
ages, was  void.  We  have  no  such 
question  as  that  in  the  present  case, 
but  the  decision  of  the  Minnesota 
court  is  persuasive  to  the  extent 
that  it  lays  down  the  principle  that 
it  would  constitute  a  double  charge 
against  the  property  owner  to  make 
him  contribute  out  of  benefits  re- 
ceived to  the  cost  of  improvement  by 
paying  assessments,  and  also  by 
compelling  him  to  credit  the  benefits 
which  accrue  from  the  improvement 
on  the  compensation  to  which  he  is 
oititled  for  damages  on  account  of 
other  portions  of  his  land  being  tak- 
en. 

The  theory  upon  which  rest  the 
proceedings  for  the  construction  of 
local  improvements  by  tiie  imposi- 
tion of  special  assessments  on  con- 
tiguous property  is  that  the  im- 
provement is  public  in  its  nature  to 
the  extent  that  the  right  of  eminent 
domain  may  be  authorized,  but  it  is 
local  to  the  extent  that  special  bene- 
fits accrue  to  the  adjoining  proper- 
ty. The  improvement  is  paid  for 
out  of  special  assessments  based  on 
such  benefits,  and  when  property  is 
taken  for  use  in  the  construction  of 
the  improvement,  full  compensation 
must  be  awarded  in  order  to  satisfy 
the  requirements  of  the  Constitu- 
tion, without  deduction  of  the  bene- 
fits which  are  to  accrue  to  the  owner 
on  the  remainder  of  his  property. 
Damages  to  the  property  not  tak- 
en may,  however,  be  balanced  off 
against  the  benefits  which  accrue, 
for  damages  must  necessarily  be 
taken  into  account  in  the  estimate  of 
benefits.  There  are  authorities  to 
the  effect  that  if  the  benefits  to  the 
remaining  property  exceed  the  dam- 
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he  will   be     ages  to  the  property  taken,  such 

benefits  may  be  used  in  the  reduc- 
tion of  the  damages,  and  the  exces- 
sive benefits  over  damages  may  be 
the  basis  of  a  local  assessment.  And 
it  has  been  held  that  it  is  proper  ''to 
deduct  the  amount  of  the  special  tax 
levied  for  a  given  improvement, 
from  the  amount  of  the  benefits  re- 
ceived from  such  improvement,  and 
to  treat  the  amount  thus  obtained  as 
the  net  amount  of  benefits  to  be  de- 
ducted from  the  amount  of  dam- 
ages.V  Page  &  J.  Taxn.  Assessment, 
§  67;  Carroll  v.  Marshall,  99  Mo. 
App.  464,  78  S.  W.  1102;  Grant 
Park  V.  Trah,  218  111.  516,  75  N.  E. 
1040.  There  is  no  question,  how- 
ever, presented  in  the  facts  of  the 
present  case  as  to  whether  the  bene- 
fits will  exceed  the  amount  of  taxes 
assessed  against  them.  It  does  not 
appear  even  that  the  jury  awarded 
any  damages  for  injury  to  the  re- 
mainder of  the  property  not  taken, 
though  they  may  have  done  so  under 
the  testimony  and  instructions  of 
the  court.  No  point  is  raised  that 
the  benefits  exceeded  the  taxes 
levied  and  should  be,  to  that  extent, 
credited  on  the  compensation  to  be 
allowed  for  the  damages  to  the  prop- 
erty taken.  At  any  rate,  we  are 
convinced  that  the  true  rule  is  that, 
-whether  the  taxes  levied  amount  to 
the  full  amount  of  the  appraised 
benefits  or  not,  there  can  be  no  de- 
duction of  any  part  of  the  benefits 
from  the  compensation  to  be  allowed 
to  a  property  owner  for  that  portion 
of  his  property  which  is  taken  and 
used  in  the  construction  of  the  im- 
provement, for  the  reason  that  he 
pays  for  his  benefits  in  taxes,  the 
same  as  other  property  owners,  and 
it  would  destroy  the  rule  of  equality 
to  require  him  to  contribute  to  the 
common  use  any  part  of  his  prop- 
erty without  compensation. 

There  was  no  error  committed, 
and  the  judgment  should  be  af- 
firmed.   It  is  so  ordered. 
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ANNOTATION. 

Right  to  set  o£F  benefits  to  part  of  tract  wUch  u  fiot  taken  but  is  subject  to 
assessment  for  improvenient»  against  damages  for  takmg  part  of  truct  for 
public  improvement* 


General  rule. 

It  is  well  settled  that  where  a  tract 
of  land  has  been  damaged,  or  part  of 
it  taken  in  the  construction  of  a 
public  improvement,  and  the  land,  or 
the  part  remaining,  is  subject  to  a 
special  assessment  for  its  proportional 
share  of  the  cost  of  the  improvement, 
the  benefits  accruing  to  the  land,  or 
the  part  remaining,  cannot  be  set  off 
against  the  damages  awarded  to  the 
owner  for  the  taking  or  injury,  when 
such  benefits  are  not  in  excess  of  the 
assessment. 

Arkansas. — See  the  reported  case 
(Gregg  v.  Sanders,  ante,  69) . 

Illinois.  —  Bloomington  y.  Pollock 
(1892)  141  111.  346,  31  N.  E.  146,  affirm- 
ing (1890)  88  111.  App.  133;  Leopold 
v.  Chicago  (1894)  160  111.  668,  37  N.  E. 
892.     See   also   Grant  Park  v.  Trah 

(1904)  115  111.  App.  291,  affirmed  in 
(1906)  218  111.  516,  75  N.  £.  1040. 

Minnesota. — State  ex  rel.  Merchant 
v.  District  Ct  (1896)  66  Minn.  161, 
68  N.  W.  860. 

Missouri  —  Carroll  v.  Marshall 
(1903)  99  Mo.  App.  464,  73  S.  W.  1102; 
Widman    Invest.    Co.    v.    St.    Joseph 

(1905)  191  Mo.  459,  90  S.  W.  763. 
Nebraska. — Goodrich      v.      Omaha 

(1880)  10  Neb.  98,  4  N.  W.  424. 

New  Jersey. — State,  Rettinger,  Pros- 
ecutor, V.  Passaic  (1883)  45  N.  J.  L. 
146;  Davis  v.  Newark  (1892)  54  N.  J. 
L.  595,  25  Atl.  836. 

New  York. — Betts  v.  Williamsburgh 
(1853)  15  Barb.  255. 

Virginia. — Norfolk  v.  Chamberlain 
(1892)  89  Va.  196,  16  S.  E.  730. 

But  it  seems  that  where  the  benefits 
to  the  remaining  tract  are  in  excess 
of  the  amount  paid  under  the  special 
assessment,  the  excess  of  the  benefits 
may  be  set  off  against  the  owner's 
claim  for  damages.  Carroll  v.  Mar- 
shall (Mo.)  and  State,  Rettinger, 
Prosecutor,  v.  Passaic  (N.  J.)  supra. 
In  the  first-mentioned  case  the  court 
said :    "It  appears  that  the  street  was 


not  only  graded,  but  was  also  macad- 
amized and  curbed.  The  court  gave 
an  instruction  for  defendant,  wherein 
it  was  declared  that  the  fact  the  street 
was  a  graded  and  macadamized  street, 
with  curbs  and  gutters,  could  be  taken 
into  consideration  by  the  jury  as. 
benefits  to  plaintiff  which  should  be 
deducted  from  his  damage.  Plaintiff 
objects  to  the  instruction.  He  says  in 
support  of  his  objection  that  he  had 
already  paid  for  the  grading,  paving, 
and  curbing;  or  would,  under  the  law, 
be  compelled  to  pay  for  it  through 
special  tax  bills  issued  for  such  im- 
provements. That  if  such  grading, 
paving,  and  curbing  is  to  be  now 
charged  against  his  damage,  it 
will  be  forcing  him  to  a  double  pay- 
ment. We  believe  the  objection  to  be 
sound.  The  cost  of  specific  improve- 
ment which  has  been  paid  for  by 
a  property  holder  ought  not,  in  justice, 
to  be  set  off  against  his  loss  by  reason 
of  damage  to  his  property.  That  bene- 
fit, up  to  the  amount  of  the  cost  there- 
of, has  been  settled  by  the  property 
owner  himself,  and  the  city  has  no 
right  to  use  it  as  an  offset  to  his  claim 
for  damagcts.  But  we  think  it  would  be 
going  too  far  to  say  that  such  improve- 
ments are  not  to  be  considered  at  all. 
Grading,  paving,  and  curbing  a  street 
may,  and  frequently  do,  benefit  the 
abutting  property  largely  more  than 
the  cost  of  the  work  and  material 
evidenced  by  the  tax  bill  which  the 
property  owner  pays.  The  instruction 
ought  to  have  been  so  worded  that  the 
only  benefit  to  be  allowed  against 
plaintiff's  damage  would  be  that  which 
was  in  excess  of  what  such  improve- 
ments had  cost  him  by  reason  of  the 
special  assessment  therefor.  If  the 
benefit  did  not  exceed  the  cost,  then  no 
benefit  would  be  counted  against  him 
in  estimating  the  damage." 

In  Massachusetts,  the  Betterment 
Act  (Pub.  Stat.  chap.  51)  which  ap- 
plies to  public  ways  declared  to  be 
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laid  ont    under  its   provisions,   and 
which  is  not  in  force  in  towns  unless 
accepted  by  them,  authorizes  the  ex- 
pense of  laying  out  or  altering  ways  to 
be  assessed  on  the  property  thereby 
benefited.     Under   that   act,   if   ''any 
real  estate,  including  that  a  part  of 
which  is  taken  therefor,  receives  any 
benefit  and  advantage  therefrom  be- 
yond the  general  advantages  to   all 
real  estate  in  the  city  or  town,''  the 
value  of  the  benefit  or  advantage  shall 
be   determined,    and    a    proportional 
share  of  the   expense  of  the  way  be 
assessed  on  the  same,  ''but  no  assess- 
ment shall   exceed   one   half   of  the 
amount  of  the  adjudged  benefit/'    See 
Benton  v.  Brookline  (1890)  151  Mass. 
250,  23  N.  E.  846,  wherein  the  court, 
Ih  holding  that  the  statute  forbade 
the  deduction  of  benefits  in  estimating 
the  damages   from   a  taking  of  land 
for  a  highway,   said:     "The  obvious 
and  express  intention  of  the  statute 
is  to  require  all  lands  benefited  to  con- 
tribute proportionally  to  the  benefit, 
the  residue  of  land  part  of  which  is 
taken    equally  with   the   other  land. 
It  would  be  against  the  intention  of  the 
statute  to   require   the  owner  of  one 
parcel  of  land   benefited   to  pay  the 
vhole  amount  of  the  benefit  under  the 
guise  of  offset  to  damages  for  land 
taken,  and  to  restrict  the  payment  by 
another    similarly    benefited    to    one 
half  the  amount  of  the  benefit,  because 
he  was   sustained   no  damage.     The 
statute  expressly  puts  the  two  upon 
the  same  footing,  and  applies  to  them 
the  same  rule,  and  impliedly,  if  not 
expressly,    prohibits    the   application 
of  any  benefit  or  advantage  which  may 
be  assessed  as  a  betterment  by  way 
of  set-off  to  damages.    ...    It  is  ob- 
vious that  benefits  which  have  been 
set  off   against    damages  cannot  be 
also  assessed  as  betterments ;  and  that 
either  no  benefits  which  can  be  set  off 
against  damages  can  be  assessed  as 
betterments,   or  that  in  any  assess- 
ment for  betterments  it  must  be  com- 
petent to  prove  what  benefits  had  been 
set  off  against  damages."    In  Upham 
V.  Worcester    (1873)    113    Mass.   97, 
tte   Massachusetts    doctrine    as    to 
the  set-off  of  benefits  to  the  remainder 
of   a   tract    of   land   against   dam- 
17  A.L.R.- 


ages  for  taking  a  part  of  the  tract 
for  a  public  improvement,  when  such 
remainder  is  subject  to  a  special  as- 
sessment, was  very  clearly  stated  as 
follows:  "The  benefits  which  may 
accrue  to  any  estate  from  the  laying 
Oat  of  a  highway  are  of  three  kinds: 
(1)  Those  directly  occasioned  to  an 
estate  bounding  upon  the  highway, 
knd  peculiar  to  the  estate  itself,  as 
distinguished  from  other  estates  not 
bounding  thereon;  (2)  those  shared 
by  the  estate  in  common  with  other 
estates  in  the  neighborhood ;  (3)  those 
which  extend  to  all  estates  in  the  same 
town  or  city.  Benefits  of  the  first 
kind  only  can  be  allowed  by  way  of 
set-off  against  the  damages  awarded 
to  the  owner  under  the  Highway  Act 
for  taking  part  of  the  estate  and  in- 
juring it.  Gen.  Stat.  chap.  43,  §  16. 
.  Benefits  of  the  first  kind, 
where  no  part  of  the  estate  is  taken 
or  injured  by  the  laying  out  of  the 
highway,  and  of  the  second  kind  in 
all  cases,  are  to  be  included  in  the 
benefit  and  advantage  to  be  considered 
in  making  an  assessment  under  the 
Betterment  Acts.  Stat.  1870,  chap.  163, 
§  3 ;  1871,  chap.  382,  §  1.  The  increased 
value  of  the  estate  by  reason  of 
benefits  of  the  third  kind,  being  those 
which  its  owner  receives  in  common 
with  all  other  owners  of  lands  in  the 
same  municipality,  are  not  subjects 
of  compensation  from  him  to  the  pub- 
lic in  any  form  of  proceeding.  Stat. 
1871,  chap.  382,  §  1.  The  bill  of  excep- 
tions  shows  that  part  of  the  peti- 
tioner's land  was  taken  for  the  high- 
way, and  that  his  damages  were  as- 
sessed by  a  committee  duly  appointed. 
He  now  offers  to  prove  that,  in  the  es- 
timate of  those  damages,  the  peculiar 
benefits  to  his  estate  were  deducted, 
and  the  amount  of  that  deduction. 
But  the  Betterment  Act  of  1870,  chap. 
163,  §  3,  under  which  the  present  case 
arose,  enacts  that  in  estimating,  in 
accordance  with  its  provisions,  the 
benefit  and  advantage  to  any  estate  by 
the  laying  out  or  alteration  of  a  high- 
way, 'due  allowance  shall  be  made  for 
any  benefit  set  off  under  the  pro- 
visions of  §  16  of  chap.  43  of  the 
General  Statutes.'  If  the  amount  of 
the  peculiar  benefit  thus  set  off  had 


66 


AMERICAN  LAW  REPORTS,  ANNOTATED,  [17  A.L.R. 


been  permitted  to  be  given  in  evidence, 
the  jury  must  have  been  instructed 
not  to  include  it  in  their  verdict;  and 
the  same  result  was  reached  more 
directly,  and  quite  as  surely,  by 
wholly  excluding  from  their  estimate 
all  such  benefits  as  could  be  so  set 
off.  The  petitioner,  therefore,  has  no 
ground  of  exception  to  the  rulings 
and  instructions,  at  the  trial."  So,  in 
Garvey  v.  Revere  (1905)  187  Mass. 
545,  73  N.  E.  664,  wherein  it  appeared 
that  the  land  in  question  was  damaged 
by  a  change  in  grade  of  the  street  on 
which  it  abutted,  and  the  benefits 
sought  to  be  deducted  from  the  award 
of  damages,  which  consisted  of  the 
laying  of  a  sidewalk  and  sewer,  were 
made  under  such  circumstances  as 
premitted  the  municipality  to  lay  a 
special  assessment  on  the  petitioner's 
land  to  pay  for  the  cost  of  the  im- 
provement, the  court  refused  to  allow 
the  muncipality  to  set  off  the  benefits 
resulting  from  the  improvements 
against  the  petitioner's  claim  for  dam- 
ages resulting  from  the  change  of 
grade.  And  in  Atkins  v.  Boston 
(1905)  188  Maw.  77,  74  N.  E.  292,  it 
was  held  that  the  mere  failure  of  a 
city  to  levy  a  benefit  assessment, 
which  it  might  have  done,  was  no  more 
reason  for  setting  off  the  resulting 
benefits  against  the  owner's  claim  for 
damages,  than  had  such  assessment 
been  actually  made. 

Application  of  rule. 

The  reported  case  (Gregg  v.  San- 
ders, ante,  59)  holds  that  where  a 
•part  of  a  tract  of  land  is  taken  for  a 
public  improvement  and  the  remainder 
of  the  tract  is  subject  to  a  special  as- 
sessment for  the  cost  of  the  improve- 
ment, the  benefits  accruing  to  the  part 
of  the  tract  remaining  cannot  be  de- 
ducted in 'determining  the  damages  to 
be  awarded  to  the  owner  for  the  part 
taken. 

The  case  of  State  ex  rel.  Merchant 
v.  District  Ct.  (1896)  66  Minn.  161,  68 
N.  W.  860,  cited  and  quoted  from  at 
length  in  the  reported  case  (Gregg  v. 
Sanders),  arose  under  the  provisions 
of  a  statute  which,  after  providing  for 
the  appointment  of  the  appraisers, 
continued  as  follows:  They  [the  ap- 
praisers]   shall    view    said   property. 


and  hear  all  the  legal  evidence  offered 
by  the  board  [of  park  commissioners] 
or  any  person  interested  in  the  prop- 
erty, and  shall  ascertain  and  appraise 
the  value  thereof,  and  the  amount  of 
benefit  or  damage  to  the  owner  or 
owners  thereof  with  respect  to  adja- 
cent property  resulting  from  such 
taking.  The  value  of  the  property  to 
be  taken  and  the  benefit  or  damage 
aforesaid,  if  any,  shall  be  assessed  in 
separate  sums,  and  said  value,  adding 
thereto  said  damage,  or  deducting 
therefrom  said  benefit,  as  the  case  may 
be,  shall  be  awarded."  Section  8  of 
the  same  act,  authorizing  the  city  to 
levy  special  assessments  for  the 
special  benefit  derived  from  the  ap- 
propriation of  property  for  park  or 
parkway  purposes,  provided  that 
"upon  acquirement  of  title  by  the  city, 
the  board  of  park  commissioners  shall 
report  to  the  board  of  public  works  the 
location  and  cost  of  the  property  so 
acquired,  and  it  shall  thereupon  be  the 
duty  of  said  board  of  public  works  to 
determine  the  specific  lots,  tracts^  and 
parcels  of  land,  if  any,  specially  ben- 
efited, and  the  amount  of  such  special 
benefit,  beyond  the  general  benefit  to 
all  real  estate  in  said  city  derived  from 
such  acquirement  for  park  and  park- 
way purposes,  and  to  assess  such 
specially  benefited  property  therefor.*' 
It  appeared  that  part  of  the  tract  of 
the  petitioner  had  been  taken  for  a 
public  improvement,  and  that  the  cost 
of  the  improvement  was  to  be  defrayed 
by  a  special  assessment  laid  on  the 
T)roperty  benefited  thereby,  which  in- 
cluded the  remainder  of  the  petition- 
er's land.  The  action  was  brought  to 
recover  damages  for  the  taking,  and 
the  municipality  sought  to  deduct  the 
special  benefits  to  the  remainder  of 
the  tract  from  the  damages  awarded 
to  the  petitioner.  Holding  so  much  of 
the  statute  to  be  unconstitutional  as 
permitted  the  taxing  of  the  same  bene- 
fits which  had  been  deducted  from  the 
value  of  the  part  taken,  the  court 
said:  "The  vice  is  in  the  provision  of 
§  8,  that  the  residue  of  the  land  taken 
shall  be  taxed  for  the  very  benefits 
which  have  already  been  deducted 
from  the  value  of  the  part  taken,  and 
which,    therefore,    have    never    been 
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actaally  received  by  the  landowner; 
thus  resulting  in  unequal  taxation. 
This  is,  in  our  opinion,  the  provision  of 
the  statute  that  must  give  way;  and 
the  proper  place  to  raise  it  is  in  the 
assessment  proceedings.  If  it  is 
sought,  under  this  act,  to  tax  a  tract 
for  the  same  benefits  which  had  been 
deducted  in  the  condemnation  pro- 
ceedings, the  evidence  of  the  latter 
proceedings  would  establish  a  perfect 
defense;  for,  under  the  provisions  of 
S  7»  it  is  provided  that,  upon  confir- 
mation by  the  court,  'said  appraise- 
ment and  all  things  contained  therein 
shall  thereupon  be  deemed  res  judi- 
cata;' that  is,  not  only  that  special 
benefits  have  resulted  to  the  adjacent 
land  from  such  taking,'  but  also  as  to 
the  amount  of  such  benefits,  and  the 
fact  that  they  have  been  deducted 
from  the  value  of  the  land  taken." 

So,  where  a  tract  of  land  has  been 
damaged,  or  part  of  it  taken  in  the 
construction  of  a  public  improvement, 
and  the  owner  has  paid  a  special  as<> 
sessment  based  on  the  benefits  to  the 
tracts  or  the  part  remaining,  such 
benefits  cannot  be  set  off  against  his 
award.  Bloomington  v.  Pollock  (1892) 
141  UL  346,  31  N.  E.  146,  wherein  the 
court  said :  "The  trial  court  permitted 
appellee  to  prove  the  amount  paid  by 
him  as  a  special  tax  on  his  premises 
for  the  improvement  now  in  question, 
and»  in  respect  to  the  measure  of  dam- 
ages, instructed  the  jury,  in  substance, 
that  the  plaintiff,  in  the  event  he 
proved  his  case,  was  entitled  to  recov- 
er ^e  amount  that  his  property  was 
damaged  by  the  raising  of  the  street, 
less  the  benefits,  if  any,  that  accrued 
to  the  property  by  the  making  of  the 
improvements;  but  that,  before  making 
such  reduction,  they  should  first  sub< 
tract  from  the  benefits  the  sum  paid 
by  plaintiff  as  a  special  tax  for  the 
making  of  such  improvement.  It  is 
urged  that  in  admitting  such  evidence 
and  in  so  instructing  the  jury  .there 
was  error.  In  the  opinion  in  this  case 
delivered  in  the  appellate  court  by 
Wall»  J.,  it  is  said:  'The  case  is  one 
where  plaintiff  seeks  the  "just  com- 
pensation" guaranteed  by  the  Con- 
stitution where  private  property  has 
been  damaged  for  public  use.    In  re- 


spect to  property  not  taken,  but  dam- 
aged merely,  the  compensation  is  the 
amount  of  the  damage  less  the  benefit 
conferred.  Now,  should  the  benefit 
be  considered  without  regard  to  the 
cost  of  it  to  the  owner  of  the  proper- 
ty? Manifestly  he  is  not  benefited 
the  whole  sum  of  benefit  confered,  be- 
cause he  has  been  compelled  to  pay 
a  certain  amount,  by  way  of  assess- 
ment, in  order  to  obtain  whatever 
benefit  is  attributable  to  the  improve- 
ment. It  is  the  net  benefit  which 
should  be  deducted  from  the  damage 
produced  by  the  improvement,  and  the 
sum  remaining  will  represent  the  just 
compensation  which  he  will  be  entitled 
to.  This  will  usually  be  more  than 
the  difference  in  market  value.  At 
least  it  is  so  theoretically  in  all  cases, 
for  it  is  presumable  that  the  market 
value  is  diminished  to  the  extent  of 
the  damages,  less  the  benefit.'  .  .  . 
We  concur  in  this  statement  of  the  law. 
Where  an  improvement  is  made  in  a 
street,  which  works  an  injury  to 
private  property,  and  no  special  tax 
therefor  is  levied  on  the  property, 
then  the  measure  of  damages  is  the 
difference  or  depreciation  in  market 
value,  or,  that  which  is  the  same  thing, 
the  damage  less  the  benefit.  .  .  . 
But  where  the  improvement  so  made 
is  paid  for,  in  part,  by  the  owner  of  the 
property  injured,  by  way  of  special 
taxation,  then  another  element  neces- 
sarily enters  into  the  computation  of 
the  damages  to  be  assessed  in  favor 
of  such  owner,  for  unless  the  amount 
paid  in  order  to  secure  the  benefits 
set  off  against  damage  is  taken  into 
consideration  and  deducted  from 
benefits,  by  exactly  that  amount  the 
damages  recovered  will  fall  short  of 
being  just  compensation.  We  are  in- 
clined to  think  that  there  was  no  error 
in  admitting  the  testimony  in  question, 
and  in  instructing  the  jury  as  above 
indicated." 

To  the  same  effect,  and  following 
Bloomington  v.  Pollock  (111.)  supra, 
see  Widman  Invest.  Co.  v.  St.  Joseph 
(1905)  191  Mo.  459,  90  S.  W.  763. 

Likewise,  where  a  tract  of  land  has 
been  damaged,  or  a  part  of  it  taken  in 
the  construction  of  a  public  inp:|rove- 
ment,  and  the  owner  has  received  an 
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award  of  compensation  based  on  the 
amount  of  the  damage  or  the  value  of 
the  land  taken,  less  the  benefits  accru- 
ing to  the  tract,  or  the  part  thereof 
taken,  such  benefits  cannot  subse- 
quently be  made  the  baflis  of  a  special 
assessment,  Leopold  v.  Chicago 
(1894)  150  111.  568,  37  N.  E.  892, 
wherein  the  court  said:  "It  is  clear 
that  the  lot  owner  could  not  be  re- 
quired to  twice  pay  the  special  benefits 
to  his  property.  A  rule  requiring  it 
would  impose  an  unjust  and  unequal 
burden  upon  the  citizen, — an  un- 
warrantable exaction,  unauthorized 
by  law;  and  it  therefore  follows  that 
the  recovery  of  the  special  benefits  in 
the  condemnation  proceeding  would 
estop  the  city  from  again  imposing 
the  same  by  way  of  special  assessment 
upon  the  ^property."  To  the  same 
effect,  see  Davis  v.  Newark  (1892>  54 
N.  J.  L.  595,  25  Atl.  336. 

It  appeared  in  Betts  v.  Williams- 
burgh  (1853)  15  Barb.  (N.  Y.)  255, 
that  a  part  of  the  plaintiff's  land  was 
taken  for  a  street  improvement,  and 
that  in  awarding  the  compensation  the 
benefits  accruing  to  the  remainder  of 
the  land  were  deducted  from  the  dam- 
ages for  the  part  taken.  Subsequently 
a  special  assessment,  based  on  the 
benefits,  was  luid  on  the  property, 
which  assessment  the  plaintiff  re- 
fused  to  pay,  contending  that  he 
could  not  be  subsequently  taxed  for 
the  same  benefits  which  had  been  de- 
ducted from  the  damages  for  the  part 
taken.  The  court  said:  "The  objec- 
tion that  under  the  Act  of  1848  the 
owners  of  lands  taken  for  streets 
might  be  doubly  taxed — ^first,  by  the 
deduction  from  their  actual  equiva- 
lent of  the  improved  value  of  their 
adjoining  lands;  and,  secondly,  by  the 


imposition  of  an  assessment  precisely 
equal  to  such  value— would,  if  found- 
ed in  fact,  be  fatal  to  its  validity,  at 
least  in  that  particular.  But  clearly 
such  was  not  the  intent^  and  I  think 
that  such  is  not  the  appropriate  con- 
struction, o£  that  act.  By  the  25th 
section  tli#  assessors  are  required  to 
apportion  uid  assess  the  amount  of  the 
expenses  and  the  compensation  to  the 
owners  of  the  land  taken,  upon  all  the 
persons  and  land  to  be  benefited  by 
the  doing  the  thing  which  the  trustees 
have  determined  to  be  done,  in  pro- 
portion to  the  separate  benefit  or 
advantage  which  the  same  will  be  to 
the  said  persons  or  lands,  upon  equit- 
able principles.  The  assessment  is 
not  required  to  be  made  exclusively 
according  to  the  actual  improved 
value  of  the  land,  but  equitably  ac- 
cording to  the  benefit  conferred.  Now 
the  actual  benefit  to  an  adjoining 
oWher  is  the  increase  in  the  value  of 
his  property  beyond  what  the  improve- 
ment has  exacted  from  him;  certainly 
no  more.  And  equity  requires  that  he 
should  pay  the  excess,  not  that  he 
should  pay  to  the  entire  extent  of  the 
improved  value  when  he  had  already 
been  charged  for  a  part  of  it.  If  the 
value  of  the  improvement  should  hot 
exceed  the  amount  offset  against  the 
value  of  his  land  taken,  he  is  not  bene- 
fited at  all,  and  he  could  not  be  as- 
sessed for  any  additional  sum  ac- 
cording to  the  terms  of  the  act.  The 
act  is  certainly  susceptible  of  this 
exposition,  and  when  the  language 
used  will  admit  of  an  interpretation 
essential  to  its  validity  it  should  be 
adopted,  in  preference  to  a  construc- 
tion tending  to   nullify   it." 

A..3.  M. 


FRANK  MARTON  and  Wife,  Respts., 

V. 

W.  B.  PICKRELL  and.  Wife,  Appts. 

Washington  Supreme  Court   (Dept.  No,  2)— -August  9,  1920, 

(112  Wash.  117,  191  Pac.  1101.) 

ffijifhway.  —  duty  of  pedestrian  —  place  on  road. 

1«  A  pedestrian  is  not  as  matter  of  law,  in  the  absence  of  statutoiry 
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requirement,  bound  to  keep  on  the  right  side  of  the  road  in  passing  vehicles. 
ISee  note  on  this  qtcestion  beginning  on  page  71.] 


Trial  —  question  for  jury  —  negli- 
gence of  pedestrian. 

2.  The  jury  must  determine  the 
questions  of  relative  negligence  in 
case  of  collision  between  an  automo- 
bile and  a  pedestrian  who  was  walking 
along  the  extreme  left  of  the  road. 

[See  13  R.  C.  L.  296-2^8.] 

Appeal   —  favorable   instruction   *— 
complaint. 

3.  A  party  cannot  complain  of  an 
instruction  in  his  favor. 

[See  2  R.  C.  L.  237,  238.] 

Evidence  —  admission  —  of  fault  in 
collision. 

4.  An  admission  by  one  injured  in 
collision  with  an  automobile,  that  the 


accident  was  his  own  fault,  is  a  mere 
conclusion  and  susceptible  of  expla- 
nation. 

[See  1  R.  C.  L.  474.] 

Appeal  —  presumption  of  error  in  in- 
struction. 

5.  Since  everyone  is  presumed  to 
know  the  law,  the  jury  cannot,  in  the 
absence  of  anything  in  the  record  so 
to  indicate,  be  held  to  have  been  mis- 
led by  an  instruction  that  an  admis- 
sion of  fault  of  one  in  collision  with 
an  automobile  must  be  considered  in 
the  light  of  all  the  circumstances,  and 
would  be  binding  upon  him  only  in 
case  he  was  fully  advised  as  to  all  the 
facts  and  as  to  the  law  applicable 
thereto. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Spokane  County  (Huneke,  J.)  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  personal  injuries  caused  by  a  collision  with  de- 
fendant's automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Lee  &  Kimball,  for  appel-     Haglin,  103  Minn.  297, 15L.R.A.(N.S.) 


lants: 

A  mere  accident  does  not  raise  any 
presumption  of  negligence,  nor  cast 
the  burden  other  than  upon  the  per- 
son who  alleges  negligence. 

Lewinn  v.  Murphy,  63  Wash.  356, 
LJlJiL.1917E,  198,  115  Pac.  740,  Ann. 
Gas.  1912D,  433;  Anderson  v.  Mc- 
Carthy Dry  Goods  Co.  49  Wash.  398, 
16  L.RJL(N.S.)  931,  126  Am.  St.  Rep. 
870,  95  Pac.  325;  Samardege  v. 
Hurley-Mason  Go.  72  Wash.  459,  130 
Pac.  755. 

It  was  the  duty  of  plaintiff  to  "sea- 
sonably turn  to  the  right." 

Brooks  V.  Hart,  14  N.  H.  310 ;  Seger- 
strom  V.  Lawrence,  64  Wash.  245,  116 
Pac.  876. 

The  mere  fact  of  the  collision  does 
not  prove  negligence  on  the  part  of  de- 
fendant, and  the  facts  do  not  disclose 
one  bit  of  evidence  which  could  be 
construed  as  negligence. 

Lloyd  V.  Calhoun,  82  Wash.  35,  143 

Pac.  458. 
Mr.  John  L.  Dirks,  for  respondents : 
Admissions  by  an  injured  party  that 
he  was  at  fault  have  been  considered 
by  the  courts  of  but  little  value. 

Zemp  V.  Wilmington  &  M.  R.  Co.  43 
S.  C.  L.  (9  Rich.)  84,  64  Am.  Dec.  763, 
10  Am.    Neg.   Cas.   225;   Binewicz  v. 


1096,  115  N.  W.  271,  14  Ann.  Cas.  225. 

It  was  proper  that  the  jury  should 
be  advised  that  plaintiff's  alleged  ad- 
missions would  be  binding  upon  him 
"only  in  case  he  was  fully  advised  of 
the  facts  and  of  the  law  applicable 
thereto." 

Cooper  V.  Central  R.  Co.  44  Iowa,  134. 

Plaintiff's  alleged  statement  that  he 
thought  both  of  them  were  ,to  blame 
was,  of  course,  only  an  expression  of 
an  opinion,  in  no  way  binding. 

Daub  V.  Northern  P.  R.  Co.  18.  Fed. 
625. 

Tolman,  J.,  delivered  the  opinion 
of  the  court: 

A  public  highway,  with  a  paved 
roadway  20  feet  wide,  known  as  the 
"Apple  way,"  runs  east  from  the  city 
of  Spokane,  and  is  extensively  trav- 
eled, during  the  usual  hours,  both 
by  vehicles  and  pedestrians.  About 
6  o'clock  in  the  evening  of  January 
23,  1919,  respondent,  with  a  com- 
panion, was  walking  eastward  along 
this  highway  towards  his  home  at 
Opportunity,  and  at  that  time  of  the 
year  it  was  then  quite  dark.  For  a 
time  they  traveled  along  the  right 
side  or  southerly  edge  of  the  pave- 
ment, but  at  that  hour  the  travel 
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was  mostly  from  Spokane  towards 
the  east,  and  many  automobiles  ap- 
proached and  passed  them  from  be- 
hind, while  but  few  machines  were 
traveling  in  the  opposite  direction. 
Observing  this  condition,  respond- 
ent and  his  companion  passed  to  the 
north  or  left  side  of  the  paved  road- 
way, and  pursued  their  course  along 
the  northerly  side  of  the  pavement, 
the  companion  walking  near  the 
edge,  and  respondent  beside  him, 
some  3  feet  from  the  edge  of  the 
pavement.  While  so  proceeding 
they  observed  the  headlights  of  ap- 
pellant's automobile  approaching 
from  the  east,  when,  as  they  esti- 
mate the  distance,  it  was  about  90 
feet  fronx  them,  and  appellant  tes- 
tified that  he  saw  them  clearly  in  the 
light  of  an  automobile  coming  from 
the  west,  when  they  were  about  125 
feet  from  him.  Upon  seeing  the  ap- 
proaching car,  respondent's  com- 
panion stepped  off  the  pavement  to 
the  north,  while  respondent  stepped 
to  the  south  toward  the  center  of 
the  roadway,  intending,  as  they  had 
done  immediately  before  when 
meeting  *  another  automobile,  to  let 
appellant's  car  pass  between  them. 
As  respondent  stepped  toward  the 
center  of  the  roadway,  he  continual- 
ly watched  the  approaching  head- 
lights, and  observed  that  appellant's 
car  also  turned  toward  the  center  of 
the  roadway  as  it  approached.  He 
then  took  two  quick  jumps,  as  he 
expresses  it,  toward  the  south,  to 
avoid  the  approaching  car,  but  it  al- 
so turned  still  more  in  the  same 
direction,  and  he  was  struck  by  the 
right  front  end  of  the  machine,  the 
collision  occurring  at  a  point  about 
midway  between  the  center  and 
south  edge  of  the  pavement,  and  re- 
spondent receiving  the  injuries  com- 
plained of.  From  a  verdict  and 
judgment  against  him,  appellant 
brings  the  case  here  on  appeal. 

A  challenge  to  the  sufficiency  of 
the  evidence  was  interposed  at  the 
close  of  plaintiff's  case,  and  over- 
ruled, and  at  the  close  of  the  entire 
case  the  motion  was  renewed,  and 
again  denied.  The  same  question 
was  raised  by  a  motion  for  judg- 
ment non  obstante  veredicto. 


Appellant  bases  his  argument  in 
support  of  this  point  upon  the  as- 
sumption that  respondent  was 
prima  facie  guilty  of  negligence  in 
being  upon  the  left  side  of  the  paved 
roadway.  In  this  we  think  he  over- 
looks the  fact  that  our  statutes,  gen- 
erally referred  to  as  "the  law  of 
travel"  and  "the  rule  of  the  road," 
have  reference  to  vehicles,  and  those 
riding  or  driving  animals  upon  a 

public  highway,  and  Hi»hw«y-dmty 
nowhere  in  express  ©f  pedestrian-- 

terms,  or  by  neces-  ''*"^*  *"  '•**' 
sary  implication,  we  think,  do  they 
refer  to  pedestrians.  It  is  a  matter 
of  common  knowledge  that  a  pedes- 
trian on  a  highway,  or  on  a  double- 
track  line  of  railway,  is  far  better 
able  to  look  out  for  his  own  safe- 
ty and  protection  by  so  traveling 
as  to  face  all  oncoming  vehicles 
than  he  would  be  if  keeping  to  the 
same  side  of  the  roadway  as  vehic- 
ular traffic,  and  being  thus  at  all 
times  obliged  to  keep  watch  to  the 
rear. 

Nor  does  the  statute  require  any 
user  of  the  highway  to  keep  to  the 
right  in  traveling,  but  covers  only 
the  meeting  and  passing  of  traffic. 

At  any  rate,  in  the  absence  of  a 
clear    statutory    rule    applying   to 
pedestrians,  the  question  is  one  for 
the  jury.    Under  the  facts  shown  by 
the  record  it  was  for  the  jury  to  say 
whether  or  not  appellant  used  the 
necessary  degree  of  ^  .  , 
care  to  avoid  the  ac-  ?o'r*j;;?;-!***" 
cident,  and  whether  ;iSi*Jf  jra"!?.  •' 
or    not    respondent 
was   guilty   of  contributory  negli- 
gence. 

What  has  just  been  said  clearly 
indicates  that  if  there  was  a  seem- 
ing conflict  between  the  instruction 
which  applied  the  rule  of  the  road 
to  pedestrians  and  the  instruction 
which  placed  the  burden  of  proving 
contributory  negli- 
gence  upon  the  de-  toVo^abie 

fendant,    upon    the  irm^^iSiISr"" 
givmg  of  which  er- 
ror is  assigned,  the  latter  instruction 
was  clearly  right,  and  the  appellant 
has  no  cause  to  complain  of  the 
former. 
.  An  instruction  was  given  which 
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advised  the  jury,  in  effect,  that  if 
the  plaintiff  had  made  any  admis- 
sions indicating  that  the  collision 
was  due  to  his  own  fault,  such  ad- 
missions must  be  considered  in  the 
light  of  all  the' circumstances  sur- 
rounding him  when  made,  and 
would  be  binding  upon  him  only  in 
case  he  was  then  fully  advised  as  to 
all  of  the  facts,  and  as  to  the  law 
applicable  thereto.  The  evidence 
which  called  forth  this  instruction 
was  introduced  by  appellant  and  de- 
nied by  respondent,  and,  as  we  read 
it,  the  statements,  if  made,  and 
if  admissible  at  all,  amounted  to  no 
more  than  an  expression  of  opin- 
ion that  both  parties  were  to  blame, 
or,  in  one  instance,  that  it  was  his 
own  fault, — in  either  case  a  conclu- 
sion and  not  a  fact,  and  as  such  not 

apt  to  be  very  con- 
^t       vincing  with  a  jury, 
and  easily  suscepti- 
ble of  excuse  or  ex- 
planation.   We  have  no  doubt,  since 


aitintaiito] 
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the  evidence  was  before  the  jury, 
that  the  instruction  was  a  proper 
one  in  all  except  the  reference  to 
knowledge   of   the   law   applicable 
thereto,    but    since 
it  is  a  common  ad-  ^?e"SSL-tto.  of 
age,  known  and  re-  -'- Xn. 
peated  everywhere, 
that  every  man  is  presumed  to  know 
the  law,  we  cannot,  in  the  absence 
of  anything  in  the  record  to  so  in- 
dicate, hold  that  the  jury  was  mis- 
led thereby. 

An  additional  error  is  assigned, 
but  not  argued,  relating  to  still 
another  instruction.  We  have  ex- 
amined the  instruction  referred  to, 
and  are  unable,  unaided,  to  find  any- 
thing therein  approaching  revers- 
ible error. 

The  judgment  of  the  trial  court  is 
affirmed. 

.    Holcomb,  Ch.  J.,  and  Fullerton, 
Mount,  and  Bridges,  JJ.,  concur. 


ANNOTATION. 

H^liwsy:  contributory  negligence  of  pedestrian  injured  by  vehicle,  in  walking 

on  left-hand  side  of  road. 


The  legal  principle  which  underlies 
this  question  is  what  is  known  as  the 
"law  of  the  road,"  which  is  explained 
in  13  B.  C.  L.  270,  as  follows :  "In  the 
United  States  and  in  England  certain 
rules  regarding  the  rights  of  vehicles 
and  persons  meeting  or  passing  in  the 
public  highway  have  been  established 
by  long-continued  custom  or  usage,  or, 
in  many  jurisdictions,  by  statutory 
regulation.  These  rules  and  regula- 
tions are  -usually  spoken  of  as  the 
'law  of  the  road'  or  the  'rules  of  the 
road.'  These  rules  are,  however,  not 
inflexible,  and  a  strict  observance 
should  be  avoided  when  there  is  a 
plain  risk  in  adhering  to  them,  and 
one  who  too  rigidly  adheres  to  such 
rules,  when  the  injury  might  have 
been  averted  by  variance  therefrom, 
may  be  charged  with  fault.  A 
traveler  may  not  remain  stubbornly 
and  doggedly  upon  the  right  of  the 
traveled  part  of  the  highway,  and 
wantonly  produce  a  collision  which  a 


slight  change  of  position  would  have 
avoided,  and  to  do  so  will  amount  to 
contributory  negligence  which  will 
preclude  a  recovery  for  injuries  there- 
by sustained.  The  exceptions  to  the 
'rule  of  the  road'  depend  upon  the 
special  circumstances  of  the  case,  and 
in  respect  to  which  no  general  rule 
can  be  applied." 

Under  the  common  law  the  rule  of 
the  road  does  not  apply  to  pedestrians. 
Apperson  v.  Lazro  (1909)  44  Ind.  App. 
186,  87  N.  E.  97,  rehearing  denied  in 
(1909)  44  Ind.  App.  195,  88  N.  E.  99; 
Cotterill  v.  Starkey  (1839)  8  Car.  &  P. 
(Eng.)    691. 

And  generally  the  statutes  prescrib- 
ing the  rule  of  the  road  have  reference 
to  vehicles,  and  those  riding  or  driv- 
ing animals  upon  the  highway,  and  do 
not  refer  to  pedestrians.  Yore  v. 
Mueller  Coal  Heavy  Hauling  &  Trans- 
fer Co.  (1899)  147  Mo.  679,  49  S.  W. 
855,  5  Am.  Neg.  Rep.  630;  Savage  v. 
Gerstner  (1899)  36  App.  Div.  220,  55 
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N.  Y,  Supp.  306,  5  Am.  Neg.  Rep.  237 ; 
Marton  v.  Pickrell  (reported  here- 
with) ante,  68. 

Elliott,  in  his  work  on  Roads^  & 
Streets,  3d  ed.  §  1090,  says :  "The  'law 
of  the  road,'  in  its  strict  sense,  does 
not  obtain  with  respect  to  footmen; 
they  may  meet  and  pass  on  either  side, 
and  drivers  of  carriages  or  other 
vehicles  may  also  pass  footmen  on 
either  side,  all  that  is  required  being 
the  exercise  of  due  and  reasonable 
care  under  the  circumstances.  As 
among  themselves,  the  degree  of  care 
required  by  foot  passengers  is  such 
as  the  nature  of  the  way,  the  number 
of  people  upon  it,  and  other  circum- 
stances, demand,  and  must,  it  is  said, 
depend  in  a  great  measure  upon  the 
injury  likely  to  happen  if  such  care 
is  not  observed." 

It  was  held  in  the  reported  case 
(Marton  v.  Pickrell,  ante,  68)  that 
in  the  absence  of  a  clear  stat- 
utory rule  requiring  pedestrians  to 
keep  on  the  right  side  of  the  road  in 
passing  vehicles,  the  question  of 
contributory  negligence  was  for  the 
jury  in  case  of  collision  ^between  an 
automobile  and  a  pedestrian  walking 


along  the  extreme  left  of  the  road. 
In  this  case  the  court  said:  *lt  ia  a 
matter  of  common  knowledge  that  a 
pedestrian  on  a  highway,  or  on  a 
double-track  line  of  railway,  is  far 
better  able  to  look  out  for  his  own 
safety  and  protection  by  so  traveling 
as  to  face  all  oncoming  vehicles  than 
he  would  be  if  keeping  to  the  same 
side  of  the  roadway  as  vehicular 
traiSic,  and  being  thus  at  all  times 
obliged  to  keep  watch  to  the  rear." 
And  it  was  held  in  Work  v.  Phil- 
adelphia Supply  Co.  (1920)  —  N.  J.  L. 
— ,  112  Atl.  185,  that  the  trial  court 
could  not  say  as  a  matter  of  law  that 
a  pedestrian  injured  while  walking  on 
the  left-hand  side  of  a  road,  on  a  side 
path  for  pedestrians,  was  guilty  of 
contributory  negligence,  but  that  her 
negligence  was  a  question  for  the 
jury,  and  a  finding  that  she  was  not 
negligent  was  sustained,  where  it 
appeared  that  an  automobile,  coming 
from  behind  on  the  right-hand  side 
of  the  road,  suddenly  turned  to  the 
left  and  slid  across  the  road,  turned 
over  in  back  of  the  pedestrian*  and 
fell  upon  her  to  her  injury. 

G.  V.  L 


TURLOCK  IRRIGATION  DISTRICT,  Respt., 

V. 

JAMES  G-  WHITE,  Tax  Collector  of  Tuolumne  County,  et  al.,  Appts. 

California  Supreme  Court    (In  Banc)— -June  15,   1921, 

(—  Cal.  — ,  198  Pac.  1060.) 

Tax  —  irrigation  district  as  municipal  corporation  within  meaning  of  tax 
laws. 

An  irrigation  district  is  not  a  municipal  corporation  within. the  opera- 
tion of  a  constitutional  provision  rendering  the  property  owned  by  such 
corporations  outside  their  boundaries  subject  to  taxation  by  the  organiza- 
tion in  which  it  is  located. 

[See  note  on  this  question  beginning  on  page  81.] 

(Sloane,  J.,  dissents.) 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Tuolumne  County  (Nicol,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  enjoin  defendants  from  attempting  to  collect  certain  taxes  levied  by 
the  defendant  county  against  plaintiff's  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


TURLOCK  IRRIG. 

(—  aca.  — ,  1 

Mr.  Rowan  Hardin  for  appellants. 

Messrs.  P.  H.  GriflEIn  and  Griffin, 
B<Mmc^  &  Boone,  for  respondent : 

.  An  irrigation  district  is  not  a  munic- 
ipal corporation  for  the  purpose  of 
taxation  within  the  meaning  of  the 
Amendment  of  1914. 

DilL  Mun.  Corp.  5th  ed.  §  34; 
Pleasant  Twp.  v.  .^na  L.  Ins.  Co.  138 
U.  S.  68,  34  L.  ed.  865,  11  Sup.  Gt.  Rep. 
215;  Dean  v.  Davis,  51  Cal.  406; 
People  V.  Reclamation  Dist.  53  Cal. 
348;  Hoke  v.  Perdue,  62  Cal.  545; 
People  V.  La  Rue,  67  Cal.  526.  8  Pac. 
84;  Central  Irrig.  Dist.  v.  DeLappe. 
79  Gal.  351,  21  Pac.  825;  Lindsay- 
Strathmore  Irrig.  Dist.  v.  Tulare 
County.  182  Cal.  315,  187  Pac.  1056; 
Re  Madera  Irrig.  Dist.  Bonds,  92  Cal. 
321, 14  L.R.A.  755,  27  Am.  St.  Rep.  106, 
28  Pac  272,  675 ;  People  v.  Selma  Irrig. 
Dist  98  Cal.  206,  32  Pac.  1047 ;  Quint 
V.  Hoffman,  103  Cal.  506,  37  Pac.  514, 
777;  Perry  v.  Otay  Irrig.  Dist.  127  Cal. 
565,  60  Pac.  40;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  174,  41  L.  ed.  394, 
17  Sup.  Gt.  Rep.  56. 

Irrigation  districts  are  public  cor- 
pNorationa,  but  not  municipal  corpora- 
tiona. 

Indian  Gove  Irrig.  Dist  v.  Prideaux, 
25  Idaho,  112,  136  Pac.  618,  Ann.  Gas. 
1916A,  1218;  People  ex  rel.  Sels  v. 
Reclamation  Dist  117  Cal.  114,  48  Pac. 
1016;  Re  Werner,  129  Cal.  567,  62  Pac. 
97. 

The  property  of  an  irrigation  dis- 
trict situated  in  another  county  is  not 
assessable  and  taxable. 

Webster  v.  University  of  California, 
163  Cal.  705,  126  Pac.  974;  Reclama- 
tion Dist  V.  Sacramento  County,  134 
Gal.  477,  66  Pac.  668;  Middle  Kittitas 
Irrjg.  Dist.  v.  Peterson,  4  Wash.  147, 
29  Pac-  995;  Bettencourt  v.  Industrial 
Acci.  Commission,  175  Cal.  559,  166 
Pac.  323. 

Per  Curiam: 

This  appeal  is  by  defendants, 
from  a  judgment  enjoining  them 
from  attempting  to  collect  certain 
taxes  levied  by  the  defendant  county 
against  lands  of  the  plaintiff. 

The  plaintiff,  an  irrigation  dis- 
trict, whose  corporate  boundaries 
are  wholly  within  the  counties  of 
Merced  and  Stanislaus,  is  the  owner 
of  land  situated  in  the  county  of 
Tuolumne.  It  is  the  taxation  of  this 
land  by  the  county  of  Tuolumne 
that  is  sought  to  be  enjoined. 
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Authority  to  levy  and  collect  such 
tax  is  claimed  by  the  defendant 
county  under  the  Amendment  of 
1914  to  §  1  of  article  13  of  the  state 
Constitution.  As  this  section  of  the 
Constitution  previously  stood,  it 
provided  that  no  property  belonging 
to  the  "United  States,  this  state,  or 
to  any  county  or  municipal  corpo- 
ration within  this  state,"  shall  be 
subject  to  taxation.  The  Amend- 
ment excepts  from  such  exemption 
''such  lands  and  the  improvements 
thereon  located  outside  of  the  coun- 
ty, city  and  county,  or  municipal 
corporation  owning  the  same  as 
were  subject  to  taxation  at  the  time 
of  the  acquisition  of  the  same  by 
said  county,  city  and  county,  or 
municipal  corporation." 

The  entire  controversy  in  this 
case  is  as  to  whether  or  not  an  irri- 
gation district,  organized  under  the 
laws  of  California,  is  a  ''municipal 
corporation"  within  the  meaning  of 
this  section  of  the  Constitution. 

This  Amendment  to  the  Constitu- 
tion (art.  13,  §  1)  was  submitted  by 
the  legislature  to  the  people  in  No- 
vember, 1914.  A  printed  argument 
in  favor  of  its  adoption  accompa- 
nied the  publication  of  the  proposed 
Amendment,  a  copy  of  such  argu- 
ment being  mailed  to  each  voter  in 
the  state  as  required  by  law.  Pol. 
Code,  §§  1195,  1195a,  1195b.  This 
argument  in  favor  of  the  proposed 
Amendment  clearly  explains  its 
purpose,  and  the  voters,  in  acting 
upon  the  Amendment,  must  be 
deemed  to  have  considered  such  rea- 
sons in  interpreting  the  general 
term  "municipal  corporation"  used 
in  the  proposed  Amendment.  The 
argument,  in  part,  was  as  follows: 

"This  Amendment  does  not  seek 
to  hinder  in  any  way  the  develop- 
ment of  enterprises  by  and  for  the 
benefit  of  counties  or  municipalities, 
in  any  part  of  the  state,  but  to 
protect  from  loss  those  counties  in- 
to which  they  may  enter  for  such 
purposes.  A  concrete  illustration 
is  afforded  by  the  counties  of  Tuo- 
lumne, Mono,  and  Inyo.  In  further- 
ance  of  obtaining   a   large    water 
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supply,  for  municipal  and  other 
uses,  the  purchase  by  San  Francisco 
in  Tuolumne  county  aggregated 
over  $1,000,000  worth  of  property. 
Los  Angeles,  in  Owens  river  valley, 
acquired  by  purchase  over  75,000 
acres  of  land,  amounting  to  over 
one  sixth  of  the  assessed  value,  and 
more  than  one  fourth  of  the  located 
agricultural  land  of  the  county. 
The  city  of  Los  Angeles  has  ac- 
quired large  holdings  in  Mono 
county.  Before  such  acquisition  the 
area  was  tax-paying  property.  Since 
the  acquisition  in  Inyo  county,  the 
city  of  Los  Angeles  has  continued 
to  pay  taxes,  as  a  matter  of  justice, 
but  its  payments  are  accompanied 
by  protests,  in  order  to  preserve  to 
it  the  right  of  refusal  to  pay  which 
many  contend  that  it  has  under  the 
constitutional  provision  as  it  stands 
at  present,  and  that  it  might  sus- 
tain in  case  of  legal  contest.  While 
not  abandoning  any  right  from  a 
technical  standpoint,  the  city  recog- 
nizes the  justice  of  the  contention 
upon  which  this  Amendment  is 
based. 

"The  city  of  San  Francisco  re- 
fuses absolutely  to  pay  one  dollar  in 
taxes  in  Tuolumne  county  on  their 
$1,000,000  worth  of  property,  con- 
tending they  are  exempt  from  such 
a  tax  by  a  constitutional  provision. 

"It  would  be  possible  for  an  ac- 
quiring city  or  county  to  virtually 
destroy  the  government  of  a  small 
county  by  acquiring,  for  one  pur- 
pose or  another,  for  municipal  use, 
the  substance  of  its  revenue-yield- 
ing property.  That  such  a  result 
would  be  imporbable  and  extreme 
does  not  alter  the  fact  of  its  possi- 
bility. In  the  Inyo  county  instance, 
refusal  by  the  city  of  Los  Angeles 
to  pay  taxes  upon  real  estate  which 
has  heretofore  borne  its  due  share 
of  the  expense  of  the  county  gov- 
ernment would  be  a  serious  matter, 
either  curtailing  the  county's  wel- 
fare or  imposing  a  heavier  burden 
on  other  property.  With  such  a  re- 
sult possible  to  a  fractional  extent, 
it  would  be  equally  possible  to  the 


fullest  extent  that  the  investing 
city  might  see  fit. to  go. 

"It  is  to  remedy  such  a  condition 
that  this  Amendment  was  proposed. 
Uncertainty  on  the  matter  should 
be  removed  by  a  legal  assurance 
that,  while  natut*al  resources  with- 
in one  county  may  be  directly  used 
for  the  upbuilding  of  another,  land 
or  other  property  already  upon  the 
invaded  county's  tax  roll  shall  con- 
tinue to  bear  its  share  of  maintain- 
ing the  local  government. 

"It  is  hoped,  therefore,  that  the 
justice  of  this  Amendment  will  in- 
sure for  it  the  approval  of  the  peo- 
ple of  the  state." 

It  is  apparent  that  the  term 
"municipal  corporation"  was  thus 
presented  to  the  people  as  synony- 
mous with  such  corporations  as  Los 
Angeles  and  San  Francisco;  that  is 
to  say,  as  municipal  corporations  in 
the  strict  technical  sense. 

In  their  brief  appellants  say :  "To 
start  with,  it  will  be  admitted  that 
by  the  late  decisions  of  the  supreme 
court  said  decisions  have,  by  an  ex- 
ceedingly fine  analysis,  determined 
that,  as  a  technical,  legal  proposi- 
tion, an  irrigation  district  is  an 
arm  of  the  state  government,  or  a 
public  corporation,  and  not  a  munic- 
ipal corporation,  as  the  term  'mu- 
nicipal corporation'  is  technically 
known." 

However,  appellants'  contention 
is  that  the  term  "municipal  corpo- 
ration," in  its  popular  acceptation, 
includes  irrigation  district,  and, 
consequently,  this  popular  meaning 
is  to  be  applied,  rather  than  a  tech- 
nical one.  The  rule  appellants  rely 
on  is  thus  stated  in  a  recent  case 
(Pasadena  v.  Railroad  Commission, 
—  Cal.  — ,  10  A.L.R".  1425,  192  Pac. 
25) :  "The  Constitution,  'unlike  the 
acts  of  our  legislature,  owes  its 
whole  force  and  authority  to  its 
ratification  by  the  people ;  and  they 
judged  of  it  by  the  meaning  ap- 
parent on  its  face,  according  to  the 
general  use  of  the  words  employed, 
where  they  do  not  appear  to  have 
been  used  in  a  legal  or  technical 
sense.'  Miller  v.  Dunn,  72  Cal.  465, 
1  Am.   St.   Rep.  67,   14  Pac.   28. 
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Where  a  word  has  a  popular  and 
also  a  technical  meaning,  'the  courts 
will  accord  to  it  its  popular  mean- 
ing, unless  the  very  nature  of  the 
subject  indicates,  or  the  context 
suggests,  that  it  is  employed  in  its 
technical  sense/  Weill  v.  Kenfield, 
54  Cal.  113." 

Other  instances  of  its  application 
may  be  found  in  Miller  v.  Dunn,  72 
Cal.  462-465,  1  Am.  St.  Rep.  67, 
14  Pac.  27;  Towle  v.  Matheus,  180 
Cal.  574-577,  62  Pac.  1064;  San 
Pedro,  U  A.  &  S.  L.  R.  Co.  v.  Hamil- 
ton, 161  Cal.  610-617,  87  L.R.A. 
(N.S.)  686,  119  Pac.  1073;  Perrin 
V.  Miller,  35  Cal.  App.  129-132,  169 
Pac«  426. 

In  support  of  the  proposition  that 
the  term  "municipal  corporation" 
as  commonly  understood,  includes 
an  irrigation  district,  the  following 
quotation  from  Merchants  Nat. 
Bank  v.  Escondido  Irrig.  Dist.  144 
Cal.  329,  77  Pac.  937,  is  cited: 
".  .  .  But  the  term  'municipal,' 
as  commonly  used,  is  appropriately 
applied  to  all  corporations  exercis- 
ing governmental  functions,  either 
general  or  special ;  and,  indeed,  this 
must  be  taken  as  the  definition  of 
a  public  or  municipal  corporation." 

Appellants  also  cite  the  following 
from  Re  Madera  Irrig.  Dist.  Bonds, 
92  Cal.  296,  319,  14  L.R.A.  755,  27 
Am.  St.  Rep.  106,  28  Pac.  277: 
"The  municipal  corporations  which 
may  be  thus  created  are  not  limited 
to  cities  and  towns.  The  Constitu- 
tion makes  provision  in  various 
places  for  municipal  corporations, 
other  than  cities  and  towns.  Art. 
11,  §§  9, 10, 12, 16.  In  each  of  these 
sections  provision  is  made  with  ref- 
erence to  the  government  or  officers 
of  'county,  city,  town,  or  other  pub- 
lic or  municipal  corporation,'  thus 
clearly  indicating  that  there  may  be 
municipal  corporations  other  than 
those  of  a  town  or  city." 

The  fact  that  the  argument  sub- 
mitted to  the  voters  indicated  that 
the  term  "municipal  corporation" 
was  used  with  technical  accuracy 
requires  that  the  rule  relied  upon 
by  appellants  be  applied  against 
them,  rather  than  in  favor  of  their 


contention,  because  the  very  nature 
of  the  subject,  the  context  of  the 
Amendment,  and  the  manner  and 
reason  for  its  presentation,  all  re- 
quire that  it  be  construed  in  its 
technical  sense,  and,  hence,  it  is 
within  the  exception  of  the  rule  of 
construction  above  stated.  There 
are,  however,  other  cogent  reasons 
for  concluding  that  an  irrigation 
district  is  not  in- 
cluded within  the  dK7tc7*£r"''" 
term  "municipal  ^rlJl^^iSin 
corporation  as  used  within  meantiis 
in  the  Amendment.  ""^ '"  '*^'- 
The  nature  of  an  irrigation  district 
has  been  a  matter  of  judicial  inves- 
tigation and  interpretation,  and  it 
has  been  held  that  such  a  corpora- 
tion is  not  a  municipal  corporation, 
but  a  "public  corporation  for  munic- 
ipal purposes."  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112,  41 
L.  ed.  369,  17  Sup.  Ct.  Rep.  56.  As 
to  swamp  land,  drainage,  levee,  and 
reclamation  districts,  similar  to  ir- 
rigation districts,  it  has  been  held 
that  they  are  not  municipal  corpo- 
rations. People  ex  rel.  Silva  v. 
Levee  Dist.  131  Cal.  30,  63  Pac.  676 ; 
People  ex  rel.  Chapman  v.  Sacra- 
mento Drainage  Dist.  155  Cal.  373, 
103  Pac.  207 ;  Swamp  Land  Dist.  v. 
Silver,  98  Cal.  51,  32  Pac.  866,  and 
Beclamation  Dist.  v.  Sherman,  11 
Cal.  App.  399, 105  Pac.  277.  See  also 
People  V.  Selma  Irrig.  Dist.  98  Cal. 
206,  208,  32  Pac.  1047,  and  cases 
there  cited.  The  Amendment  in 
question  must  be  considered  to  have 
been  framed  and  submitted  to  the 
people  with  these  decisions  in  mind, 
by  which  it  was  settled  that  such 
corporations  were  not  "municipal 
corporations." 

It  is  worthy  of  note  that,  at  the 
very  election  at  which  this  constitu- 
tional Amendment  was  adopted, 
several  amendments  were  submitted 
in  which  the  term  "irrigation  dis- 
trict" was  used.  For  illustration,  § 
13,  art.  11,  was  amended  to  prohibit 
the  legislature  from  interfering 
with  any  county,  city,  town,  or 
municipal  improvement,  etc.,  "ex- 
cept that  the  legislature  shall  have 
power  to  provide  for  the  supervi- 
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sion,  regulation,  and  conduct,  in 
such  manner  as  it  may  determine, 
of  the  affairs  of  irrigation  districts, 
reclamation  districts,  or  draiifage 
districts,  organized  or  existing  un- 
der any  law  of  this  state/' 

Article  11,  §  13^,  was  amended  to 
include  "irrigation  district"  in  the 
phrase  "county,  city  and  county, 
city,  town,  municipality,  or  other 
public  corporation,"  so  that  the 
phrase  now  reads:  "Any  county, 
city  and  county,  city,  town,  munici- 
pality, irrigation  district,  or  other 
public  corporation,"  etc.,  thus  tend- 
ing to  impress  upon  the  voter  that 
the  term  "municipality"  did  not  in- 
clude an  "irrigation  district." 

At  the  same  election,  art.  11,  §  6, 
was  amended  by  the  people.  This 
section  restricts  the  power  of  the 
legislature,  in  the  formation  of  mu- 
nicipal corporations,  to  providing 
by  general  law  for  their  forma- 
tion, and  prohibits  the  formation  of 
such  corporations  by  special  statute. 
That  section  uses  the  term  "munici- 
pal corporation,"  as  synonsmaous 
with  "cities  and  towns."  The  sec- 
tion reads,  in  part,  as  follows: 
"Sec.  6.  Corporations  for  munici- 
pal purposes  shall  not  be  created  by 
special  laws;  but  the  legislature 
shall,  by  general  laws,  provide  for 
the  incorporation,  organization,  and 
claissification,  in  proportion  to  popu- 
lation,, of  cities  and  towns.    .    .    ." 

If  it  were  intended  by  the  legis- 
lature and  by  the  people  to  use  the 
term  "municipal  corporation"  with 
its  broadest  possible  meaning  in  art. 
13,  §  1,  supra,  it  is  reasonable  to 
suppose  that  language  similar  to 
that  contained  in  art.  11,  §  13^, 
supra,  would  have  been  employed, 
expressly  including,  as  does  the  lat- 
ter section,  the  term  "irrigation 
districts." 

One  of  the  important  rules  of 
constitutional  construction  is  thus 
stated  by  Mr.  Cooley :  "If  .  .  . 
a  difficulty  really  exists,  which  an 
examination  of  every  part  of  the  in- 
strument does  not  enable  us  to  re- 
move, there  are  certain  extrinsic 
aids  which  may  be  resorted  to,  and 
which  are  more  or  less  satisfactory 


in  the  light  they  afford.  Among 
these  aids  is  a  contemplation  of  the 
object  to  be  accomplished  or  the 
mischief  designed  to  be  remedied  or 
guarded  against  by  the  clause  in 
which  the  ambiguity  is  met  with.*' 
Cooley,  Const.  Lim.  p.  100.  (Italics 
the  author's.) 

In  view  of  the  general  policy  of 
the  law,  and  the  great  necessity  on 
which  that  policy  rests,  that  prop- 
erty held  by  public  corporations 
shall  not  be  taxed  by  the  state,  much 
less  by  other  public  corporations, 
and  the  plain  fact  that  this  particu- 
lar Amendment  of  the  Constitution 
was  manifestly  inspired  by  the  de- 
sires of  three  counties  to  prevent 
Log  Angeles  and  San  Francisco 
from  escaping  taxation  on  property 
owned  by  them,  situated  outside 
their  limits,  for  the  carrying  on  of 
public  water  systems,  together  with 
the  further  fact  that  the  Constitu- 
tion itself,  in  other  parts  thereof, 
describes  "municipal  corporations," 
and  provides  for  their  creation  in 
such  a  way  that  it  cannot  be  doubted 
that  none  other  than  the  ordinary 
municipal  corporations  were  re- 
ferred to,  it  is  clear  that  irrigation 
districts  were  not  made  taxable  by 
the  exception  contained  in  the 
Amendment  in  question. 

It  should  be  stated  that  it  is  con- 
ceded that  irrigation  districts  were 
not  taxable  before  the  Amendment 
of  1914,  and  are  not  now,  unless 
such  taxation  is  authorized  by  the 
Amendment,  but  it  is  contended 
that  they  then  were  exempt  because 
of  the  special  exemption  of  the 
property  of  "municipal  corpora- 
tions" contained  in  such  section, 
and  that  such  irrigation  districts 
are  now  taxable  under  the  special 
exception  in  the  Amendment,  au- 
thorizing the  taxation  of  "munici- 
pal corporations."  To  the  contrary, 
such  exemption  existed  because  of 
the  express  exemption  of  the  prop- 
erty of  "the  state,"  and  contained 
in  that  section  because  of  the  impli- 
cations in  favor  of  the  exemption  of 
public  property.  See  Reclamation 
Dist.  V.  Sacramento  County,  134 
Cal.  477,  66  Pac.  668,  and  cases 


TURLOCK  IRRIG.  DIST.  v.  WHITE. 


77 


therein  cited  for  a  discussion  of 
the  principle  applicable.  See  also 
Webster  v.  University  of  California, 
163  Cal.  705, 126  Pac.  974,  and  cases 
cited.  Reference  may  also  be  made 
to  Central  Irrig.  DIst.  v.  De  Lappe, 
79  Cal.  351,  21  Pac.  825,  and  Lind- 
say-Strathmore  Irrig.  Dist.  v.  Tu- 
lare County,  182  Cal.  315,  187  Pac. 
1056,  for  a  discussion  of  the  simi- 
larity of  the  organization  of  rec-> 
lamation  and  irrigation  districts. 

The  language  quoted  in  the  dis- 
senting opinion  from  Southern  Pac. 
Co.  V.  Levee  Dist.  172  Cal.  345,  156 
Pac.  502,  read  in  the  light  of  the 
express  statement  in  the  opinion 
that  such  districts  are  not  *'munici- 
pal  corporations,"  would  indicate 
that  the  court  considered  that  the 
property  of  the  district  was  *'state 
property,*'  rather  than  property  of 
a  '*municipal  corporation."  The 
same  view  is  taken  in  People  ex  rel. 
Sels  V.  Reclamation  Dist.  117  Cal. 
114,  48  Pac.  1016,  where  it  is  said : 
"Certainly,  these  districts  were  not 
municipal  corporations  as  that  term 
is  used  in  the  Constitution."  "If 
these  districts  can  be  said  to  be  cor- 
porations at  all,  I  think  they  are 
properly  called  public  corporations 
for  municipal  purposes.  That 
phrase  means  no  more  than  that 
th^  are  state  organizations  for 
state  purposes.  They  certainly  are 
not  municipal  corporations  in  the 
strict  sense." 

Similarly,  in  Re  Madera  Irrig. 
Dist.  Bonds,  92  Cal.  296,  322,  14 
LR^.  755,  27  Am.  St.  Rep.  106,  28 
Pac.  278,  it  was  said :  "The  prop- 
erty  held  by  the  corporation  is  in 
trust  for  the  public,  and  subject  to 
the  control  of  the  state." 

However,  the  reasons  presented 
for  the  conclusion  reached  in  Souths 
em  Pac.  Co.  v.  Levee  Dist.  supra, 
were  so  numerous  and  cogent  that 
the  differentiation  between  the  vari- 
ous forms  of  taxing  agencies  was 
of  little,  if  any,  weight  in  arriving 
at  the  conclusion  that  it  was  in- 
tended by  the  Amendment  to  pro- 
hibit all  such  agencies  from  exercis- 
ing the  taxing  power  over  railroad 
corporations,  that  the  decision  is  of 
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little  or  no  assistance  in  reaching  a 
conclusion  on  the  question  involved 
here. 
Judgment  affirmed. 

Angellotti,  Ch.  J.,  and  Wilbur, 
Shaw,  OIney,  Lennon,  and  Lawlor, 
JJ.,  concur. 

Sloane,  J.,  dissenting: 

I  dissent.  The  reasoning  of  the 
majority  opinion  that  this  constitu- 
tional provision  should  be  strictly 
interpreted  against  the  tax  in  ques- 
tion, because  all  intendments  of  the 
law  are  against  the  taxation  of  pub- 
lic property,  cannot  apply  in  this  in- 
stance, because  here  the  provision 
involved  is  avowedly  dealing  with 
the  taxation  of  public  property. 

Section  1  of  article  13  expressly 
defines  what  classes  of  public  prop- 
erty shall  be  exempt  from  taxation. 
It  discloses,  first,  that  ''all  property 
in  the  state  except  as  otherwise  in 
this  Constitution  provided,  not  ex- 
empt under  the  laws  of  the  United 
States,  shall  be  taxed."  Standing 
alone,  under  the  rule  cited,  this 
might  not  include  public  property, 
exempt  under  the  general  rule; .  of 
public  policy,  but  the  section  pro- 
ceeds with  a  proviso  which  shows 
that  it  is  dealing  with  the  subject  of 
taxation  as  applied  to  both  public 
and  private  property. 

The  proviso  is  that  varioys  enu- 
merated classes  of  property,  includ- 
ing "such  as  may  belong  to  the 
United  States,  this  state,  or  to  any 
county,  city  and  county,  or  munic- 
ipal corporation  within  this  state, 
shall  be  exempt  from  taxation." 

It  is  entirely  clear  that  unless  the 
property  of  an  irrigation  district  is 
either  the  property  of  the  state  or  of 
a  municipal  corporation  it  is  not 
exempt  from  taxation  at  all.  When 
the  legislature  or  Constitution  has 
made  express  provision  for  the  ex- 
emption of  certain  classes  of  public 
property,  the  inference  is  clear  that 
it  did  not  intend  that  other  classes 
should  be  exempt.  26  R.  C.  L.  p. 
291;  Chicago  Sanitary  Dist.  v.  .Mar- 
tin, 173  111.  243.  64  Am.  St.  Rep. 
110,  50  N.  E,  201 ;  Gate  City  Guard 
V.  Atlanta,  113  Ga.  883,  54  L.R.A. 
806,  39  S.  E.  394.    But  under  our 
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Constitution  the  matter  is  made  con- 
clusive by  the  direction  that  all 
property  not  so  enumerated  shall 
be  taxed. 

This  court  was  confronted  with 
such  an  alternative  in  the  case  of 
Reclamation  Dist.  v.  Sacramento 
County,  134  Cal.  477,  66  Pac.  668. 
As  stated  in  the  opinion  in  that 
case :  "The  sole  question  presented 
is  whether  property  acquired  by  a 
reclamation  district,  as  necessary 
and  indispensable  to  the  execution 
of  its  objects,  is  subject  to  taxation 
for  state  and  county  purposes." 

Exemption  was  claimed  for  this 
property  by  the  district  under  §  1 
of  art.  13  of  the  Constitution  as  it 
read  prior  to  the  Amendment  of 
1914,  exempting  all  property  which 
belongs  to  "this  state,  or  to  any 
county  or  municipal  corporation 
within  this^  state."  Reviewing  the 
authorities  on  the  question  as  to 
whether  or  not  a  reclamation  dis- 
trict w^s  a  municipal  corporation, 
witjioqt  directly  passing  upon  this 
point,  the  court  disposes  of  the  case 
upon  another  theory.  It  says :  "It 
is  not  necessary  to  hold  this  prop- 
erty,, thus  acquired,  to  be  the  prop- 
erty of.  a  municipal  corporation,  in 
order  to  make  it  exempt  from  taxa- 
tion. It  would  be  sufficient  to  hold 
that  it  is  public  property  of  the 
state,  within  the  meaning  of  the 
Constitution." 

It  requires  great  latitude  of  con- 
struction to  hold  the  property  of  a 
reclamation  district  as  property 
"belonging  to  the  state,"  but,  con- 
sidering the  nature  of  such  district 
organization,  with  its  limited  cor- 
porate powers  under  the  law  as  it 
existed  at  the  time  covered  by  this 
decision,  it  was  perhaps  a  more  log- 
ical conclusion  than  to  class  it  as  a 
municipal  corporation. 

.  The  supreme  court  of  Illinois,  in 
determining  the  liability  of  a  drain- 
age district  of  the  city  of  Chicago 
to  taxation  upon  property  it  owned 
outside  the  corporate  limits  of  the 
city  under  analogous  constitutional 
provisions  (Chicago  Sanitary  Dist. 
V.  Martin,  supra) ,  held  that,  as  the 
legal    title    to    the    property    was 


vested  in  the  district,  it  could  hot  be 
held  to  be  property  "belonging  to 
the  state." 

People  ex  rel.  Pierce  v.  Morrill, 
26  Cal.  336,  defines  "lands  belong- 
ing to  the  state"  as  those  "(1) 
which  it  holds  by  virtue  of  grants 
from  the  United  States;  (2)  those 
which  it  owns  by  reason  of  its 
sovereignty." 

In  either  event,  the  term  impliei^ 
ownership,  and  not  mere  authority 
and  control  over.  In  view  of  the 
fact  that  the  law  of  California 
governing  irrigation  districts  ex- 
pressly provides  that  "the  legal  title 
to  all  property  acquired  under  the 
provisions  of  this  act  shall  immedi- 
ately and  by  operation  of  law  vest 
in  such  irrigation  district,"  it  would 
be  an  elastic  use  of  terms  to  hold 
that  the  interest  of  the  state  in  such 
lands  amounts  to  such  ownership  as 
to  justify  holding  such  property  to 
belong  to  the  state. 

As  previously  pointed  out,  the 
only  remaining  alternative  which 
will  permit  of  any  exemption  of  irri- 
gation district  property  at  all  is  to 
include  suqh  district,  for  the  pur- 
poses of  this  section,  as  a  "munici- 
pal corporation." 

It,  of  course,  follows  that,  if  the 
general  exemption  clause  of  §  1,  art. 
13,  of  the  Constitution,  includes  irri- 
gation districts  under  the  classifica- 
tion of  "municipal  corporations," 
the  exception  from  such  exemption 
of  "lands  and  the  improvements 
thereon  located  outside  the  county, 
city  and  county,  or  municipal  cor- 
poration, owning  the  same,"  must 
also  apply  to  such  irrigation  dis- 
tricts, for  the  term  "municipal  cor- 
porations" is  obviously  used  in  the 
same  sense  in  both  connections. 
But  the  most  persuasive  reason  for 
classifying  an  irrigation  district  as 
a  municipal  corporation,  under  this 
constitutional  provision,  is  that  any 
other  construction,  in  my  opinion, 
defeats  the  very  apparent  purpose 
of  the  Amendment. 

It  is  doubtless  true,  as  set  forth 
in  the  argument  presented  to  the 
voters  on  the  submission  of  this 
Amendment,     that     the     inducing 
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cause  of  the  Amendment  was  the 
acquisition  of  large  real-estate  in- 
terests in  the  counties  of  Tuolumne, 
Mono,  and  Inyo,  for  reservoir  pur- 
poses, by  the  distant  cities  of  Los 
Angeles  and  San  Francisco.  These 
corporations  happened  to  be  gov- 
ernmental municipalities,  but  that 
was  not  the  circumstance  which  ap- 
pealed to  the  voters  of  these  coun- 
ties and  others  likely  to  be  invaded 
by  public  power  and  water  purvey- 
ors. 

The  real  purpose  was  to  prevent 
abuses  threatened  and  likely  to  re- 
cur from  permitting  private  lands 
subject  to  taxation  in  one  jurisdic- 
tion to  be  taken  over  for  public  uses 
by  other  communities,  and,  by  de- 
priving the  territory  in  which  the 
lands  are  situated  of  the  revenue 
from  this  taxation,  thus  throw  part 
of  the  burden  of  such  public  use  up- 
on territory  not  benefited  by  it. 
What  possible  reason  or  justifica- 
tion could  there  be  for  protecting 
these  outside  jurisdictions  from  the 
incursions  of  towns  and  cities  in 
search  of  water  storage  and  dis- 
tribution, and  leaving  them  exposed 
to  precisely  the  same  invasion  by 
extensive  irrigation  districts  out- 
side their  territory?  The  gist  of 
the  matter  clearly  appears  in  the 
part  of  the  argument  for  this  consti- 
tutional Amendment  which  says: 
"Uncertainty  on  this  matter  should 
be  removed  by  a  legal  assurance 
that,  while  natural  resources  within 
one  county  may  be  directly  used  for 
the  upbuilding  of  another,  lands  or 
other  property  already  upon  the  in- 
vaded county's  tax  roll  shall  con- 
tinue to  bear  its  share  of  maintain- 
ing the  county  government." 

The  direct  object  of  the  Amend- 
ment was  to  protect  and  conserve 
the  revenues  of  the  invaded  terri- 
tory, and  with  that  object  in  view 
it  can  make  no  difference  whether 
the  public  use  acquired  is  by  a  city 
or  county,  or  some  other  public  cor- 
poration exercising  municipal  func- 
tions. 

No  violence  is  done  to  the  rules  of 
construction  under  the  interpreta- 
tion of  the  term  "municipal  corpo- 


rations" here  contended  for.  It 
is  common  knowledge  that  in  popu- 
lar usage  the  term  "municipal  cor- 
poration" is  understood  as  applying 
to  all  departments  of  state  organi- 
zation exercising  public  functions, 
and  the  same  general  use  of  the 
term  is  common  in  judicial  decisions 
and  with  law  text-writers. 

In  19  R.  C.  L.  p.  691,  it  is  said 
that  "municipal,"  in  ite  primary 
sense,  means  "pertaining  to  a  town 
or  city  or  to  its  local  government," 
but  it  also  declares  that  the  word 
"municipal"  has  two  nleanings,  one 
of  which  is  "  'pertaining  to  the  inter- 
nal government  of  a  state  or  nation,' 
and  in  that  sense  every  corporation 
formed  for  governmental  purposes 
is  a  municipal  corporation;"  and 
further,  at  page  696,  it  is  said: 
"The  legislature  frequently  organ- 
izes the  people  of  a  certain  territory 
into  a  district  having  certain  lim- 
ited powers  for  the  carrying  out 
of  some  particular  public  purpose. 
Familiar  examples  are  school  dis- 
tricts, .  .  .  irrigation  districts, 
levee  districts;  .  .  .  but  it  has 
been  held  that  such  a  district  is  a 
^corporation  for  municipal  pur- 
poses.' " 

Such  district  organizations  are 
very  commonly  referred  to  in  the 
California  decisions  as  public  cor- 
porations for  municipal  purposes, 
or  quasi  municipal  corporations. 
Merchants  Nat.  Bank  v.  Escondido 
Irrig.  Dist.  144  Cal.  329,  77  Pac. 
937 ;  People  ex  rel.  Sels  v.  Reclama- 
tion Dist.  117  Cal.  120, 48  Pac.  1016; 
Central  Irrig.  Dist.  v.  De  Lappe,  79 
Cal.  351,  21  Pac.  825 ;  Turlock  Irrig. 
Dist.  V.  Williams,  76  Cal.  366,  18 
Pac.  379 ;  Hughes  v.  Ewing,  93  Cal. 
414,  28  Pac.  1067 ;  Perry  v.  Otay  Ir- 
rig. Dist.  127  Cal.  565,  60  Pac.  40 ; 
Jenison  v.  Redfield,  149  Cal.  500,  87 
Pac.  62;  Fogg  v.  Perris  Irrig.  Dist. 
154  Cal.  209,  97  Pac.  816 ;  Healey  v. 
Anglo-Califomian  Bank,  5  Cal.  App. 
278,  90  Pac.  54;  Dean  v.  Davis,  51 
Cal.  409. 

The  dame  classification  is  main- 
tained in  the  Federal  courts  in  the 
consideration  of  such  districts  un- 
der the  laws  of  California.     Fall- 
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brook  Irrig.  Dist.  v.  Bradley,  164 
U.  S.  174,  41  L.  ed.  369,  17  Sup.  Ct. 
Rep.  56;  Tulare  Irrig.  Dist.  v. 
Shepard,  185  U.  S.  1,  46  L.  ed.  773, 
22  Sup.  Ct  Rep.  531;  Herring  v. 
Modesto  Irrig.  Dist.  (C.  C.)  95  Fed. 
705. 

In  the  construction  of  words  used 
in  a  constitution,  a  more  general 
and  inclusive  definition  is  often  rec- 
ognized than  in  the  more  technical 
provisions  of  a  statute  or  a  con- 
tract. A  constitution  is  the  formu- 
lation of  broad  general  rules  of 
governmental  policy,  submitted  to 
the  popular  will  and  understanding 
for  their  adoption. 

"Where  a  word  having  a  technical 
as  well  as  a  popular  meaning  is 
used  in  a  constitution,  .  .  .  the 
courts  will  accord  to  it  its  popular 
signification."  'Weill  v.  Kenfield,  54 
Cal.  Ill;  Miller  v.  Dunn,  72  Cal. 
462,  465,  1  Am.  St.  Rep.  67,  14  Pac. 
27 ;  Towle  v.  Matheus,  130  Cal.  574, 
577,  62  Pac.  1064;  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  V.  Hamilton,  161 
Cal.  610,  617,  37  L.R.A.(N.S.)  686, 
119  Pac.  1077 ;  Perrin  v.  Miller,  35 
Cal.  App.  129,  132,  169  Pac.  426. 

This  rule  of  liberal  construction 
appears  to  have  been  applied  by  this 
court  in  Southern  P.  Co.  v.  Levee 
Dist.  172  Cal.  345,  156  Pac.  502, 
construing  the  use  of  the  word 
"municipal"  in  an  Amendment  to 
the  state  Constitution  in  a  way 
which  we  think  has  a  marked  bear- 
ing on  this  case.  In  the  Amend- 
ment of  the  Constitution  by  adop- 
tion of  the  new  §  14,  art.  13,  for 
the  purpose  of  changing  the  system 
of  taxation  of  corporations,  it  was 
declared  that  the  system  of  taxation 
provided  should  "be  in  lieu  of  all 
other  taxes  and  licenses,  state,  coun- 
ty, and  municipal."  Levee  district 
No.  1  of  Sutter  county,  being  a 
levee  district  organized  under  the 
act  of  the  legislature  for  the  crea- 
tion of  such  districts,  undertook  to 
levy  a  tax  upon  property  of  the 
Southern  Pacific  Company  within 
such  district,  and  attempted  to  sus- 
tain the  validity  of  such  tax  against 
the    plea     of    this    constitutional 


Amendment,  on  the  ground  that  it 
is  a  district,  and  not  a  municipality, 
and  that  the  Amendment  does  not 
exempt  from  district  taxation. 
This  court,  in  the  case  cited,  while 
holding  directly  that  such  levee  dis- 
trict was  not  a  municipal  corpora- 
tion, decided,  upon  an  exhaustive 
consideration  of  the  purposes  of  the 
section  and  the  obvious  intent  of  the 
constitutional  Amendment,  that  dis- 
trict taxes  of  this  nature  were  in- 
cluded under  the  term  "municipal," 
and  says:  "It  would  appear  to  be 
beyond  peradventure,  therefore, 
that  when  the  Constitution  declared 
that  the  state  taxes  'shall  be  in  lieu 
of  all  other  taxes,  state,  county,  and 
municipal,'  it  used  the  words  *state, 
county,  and  municipal,'  as  inclusive 
and  descriptive,  and  not  as  designed 
to  exempt  districts  from  its  opera- 
tion." 

An  irrigation  district  probably 
comes  nearer  than  any  other  of  the 
subordinate  public  corporations  of 
the  state  to  meeting  the  technical 
requirements  defining  a  municipaf 
corporation.  It  has  its  own  direc- 
tors and  officers,  conducts  its  own 
elections,  can  sue  and  be  sued  in  its 
corporate  name,  issues  bonds,  levies, 
collects,  and  disburses  its  own  reve- 
nues, acquires  and  holds  property, 
both  real  and  personal,  in  its  own 
name,  and  in  the  management  of  its 
internal  affairs  is  entirely  independ- 
ent of  the  county  and  state,  aside 
from  the  control  of  general  laws. 

While  the  courts  have  frequently 
drawn  the  line  between  public  cor- 
porations of  a  quasi  municipal 
character  and  those  performing 
strictly  municipal  functions,  it  has 
usually  been  for  the  purpose  of  de- 
fining limitations  upon  the  political 
powers  of  these  lesser  state  agen- 
cies; but  no  reason  seems  to  exist 
why  the  distinction  should  be 
pushed  so  far  in  this  case  as  to  ex- 
clude irrigation  districts  from  the 
operation  of  the  constitutional 
Amendment  under  discussion. 

Petition  for  rehearing  denied 
July  15,  1921. 
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ANNOTATION. 
Irrigation  district  as  mmiicipality  within  the  tax  laws. 


While  not  all  public  corporations 
are  municipal  corporations,  yet  the 
terms  seem  sometimes  to  have  been 
used  as  synonyms.  Thus,  in  Fallbrook 
Irrig.  Dist.  v.  Bradley  (1896)  164  U.  S. 
159,  41  L.  ed.  389,  17  Sup.  Ct.  Rep.  56, 
and  Tulare  Irrifi:.  Dist.  v.  Shepard 
(1902)  185  U.  S.  13,  46  L.  ed.  779,  22 
Sup.  Ct.  Rep.  531,  it  was  stated  that 
the  California  supreme  court  had  held 
that  irrigation  districts  were  public 
municipal  corporations — citing  Tur- 
lock  Irrig.  Dist.  v.  Williams  (1888)  76 
Cal.  360,  18  Pac.  379;  Central  Irrig. 
Dist.  V.  De  Lappe  (1889)  79  Cal.  351, 
21  Pac.  825,  and  Re  Madera  Irrig. 
Dist.  Bonds  (1891)  92  Cal.  296,  14 
L.R.A.  755,  27  Am.  St.  Rep.  106, 28  Pac. 
272,  675.  This  latter  case  is  cited  and 
referred  to  in  the  reported  case.  (TuRr 
LOCK  IBRIG.  Dist.  v.  White),  ante,  72. 
An  examination  of  these  cases,  how- 
ever, will  disclose  that  all  the  court 
held  was  that  they  were  public  corpo- 
rations. It  is  probable  that  all  that  was 
meant  in  those  cases  was,  as  was  held 
in  the  Fallbrook  Irrig.  Dist,  Case,  that 
irrigation  districts  are  public  corpo- 
rations organized  for  municipal  pur- 
poses. 

An  irrigation  district  has  been  held 
to  be  a  municipal  corporation  within 
the  meaning  of  a  constitutional  pro^ 
vision  that  "the  legislature  shall  not 
impose  taxes  for  the  purposes  of 
county,  city,  town,  or  other  municipal 
corporations,  but  may  by  law  invest 
in  the  corporate  authorities  thereof, 
respectively,  the  power  to  assess  and 
collect  taxes  for  all  purposes  of  such 
corporation."  Gem  Irrig.  Dist.  v.  Van 
Deusen  (1918)  31  Idaho^  779,  176  Pac. 
887. 

With  the  exception  of  the  case  just 
cited  and  the  reported  case  (Turlock 
IBBIG.  Dist.  v.  White),  there  seem  to 
be  no  cases  involving  the  question 
whether  an  irrigation  district  is  a 
municipal  corporation  within  tax  laws. 

It  will  be  observed  that  the  decision 
in  the  reported  case  (Tublock  Irrig. 
Dist.  v.  White)  is  controlled  as  much 
17  A.L.R.— 6. 


by  considerations  laffecting*  the  ab- 
stract status  of  an  irrigation  district 
as  by  the  purpose  and  context  of  the 
constitutional  Amendment  under  con- 
sideration. 

Without  attempting  to  exhaust  the 
authorities,  a  few  cases  have  been  add- 
ed for  the  sake  of  their  analogy,  which 
have  considered  the  question  whether 
an  irrigation  district  is  a  municipal 
corporation  for  other  purposes,  and 
within  the  meaning  of  laws  on  subjects 
other  than  taxation. 

In  Indian  Cove  Irrig.  Dist.  v. 
P^rideaux  (1913)  25  Idaho,  112, 136  Pac. 
618,  Ann.  Cas.  1916A,  1218,  the  court 
said  that  it  is  settled  law  that  irriga- 
tion districts  are  public  corporations* 
although  not  strictly  municipal  in  the 
sense  of  exercising  govermental  func- 
tions other  than  those  connected  with 
raising  revenue  to  defray  the  expense 
of  constructing  and  operating  irri- 
gation systems  and  the  conduct  of  the 
business  of  the  district. 

Also,  in  People  ex  rel.  Jones  v.  Car- 
diff Irrig.  Dist.  (1921)  —  Cal.  App. 
— ,  197  Pac.  384  (petition  for  enlarge- 
ment of  boundaries),  the  court  said: 
"It  is  no  longer  open  to  doubt  that  the 
legal  status  of  an  irrigation  district 
is  that  of  a  municipal  corporation. 
Although  its  duties  and  powers  are 
of  narrower  scope  in  the  subjects  of 
their  action  than  in  the  case  of  a  city, 
or  other  general  municipal  organi- 
zation, nevertheless  the  affairs  con- 
cerning which  such  district  does  act 
are  those  'of  a  public  corporation,  to 
be  .  invested  with  certain  political 
duties  which  it  is  to  exercise  in  behalf 
of  the  state.'  " 

So,  it  has  been  held  that  irrigation 
districts  are  quasi  municipal  corpo- 
rations within  the  general  election 
laws  of  the  state.  Pioneer  Irrig.  Dist. 
V.  Walker  (1911)  20  Idaho,  605,  119 
Pac.  304. 

In  Colburn  v.  Wilson  (1913)  23 
Idaho,,  337,  130  Pac.  381,  an  action  to 
enjoin  directors  of  an  irrigation 
district  from  attempting  to  carry  out 
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a  certain  alleged  contract  on  the 
ground  that  the  same  was  ultra  vires, 
it  was  held  that  an  irrigation  district 
is  a  quasi  municipal  corporation,  or- 
ganized for  the  specific  purpose  of 
providing  ways  and  means  of  irrigat- 
ing lands  within  the  district  and  main- 
taining an  irrigation  sj^stem  for  that 
purpose. 

In  Little  Willow  Irrig.  Dist.  v. 
Hayneff  (1913)  24  Idaho,  317,  133  Pac. 
905  (confirmation  of  a  bond  issue),  it 
was  held  that  under  the  state  law  an 
irrigation  district,  when  once  created 
in  accordance  with  the  statute,  be- 
comes a  quasi  municipal  or  public 
corporation. 

So,  an  irrigation  district  has  been 
held  to  be  a  municipal  corporation,  and 
its  property  public  property,  and  so 
not  subject  to  a  mechanic's  lien  under 
the  statute.  Storey  &  Fawcett  v. 
Nampa  &  M.  Irrig.  Dist.  (1920)  32 
Idaho,  713,  187  Pac.  946  (action  to 
foreclose  a  mechanic's  lien  against 
the  property  of  the  irrigation  district) .  " 

Irrigation  districts,  under  the  act 
governing  their  organization,  are 
public  corporations,  and  by  the 
amendatory  Act  of  1915  are  desig- 
nated as  municipal  subdivisions  of  the 
state,  having  the  power  of  self-govern- 
ment and  control  in  all  matters  per- 
taining to  the  general  purpose  for 
which  they  are  organized.  Rathfon  v. 
Fayette  Oregon  Slope  Irrig.  Dist. 
(1915)  76  Or.  606,  149  Pac.  1044. 

An  irrigation  district  is  a  municipal- 
ity within  the  meaning  of  Rem.  &  Bal. 
Code,  §  1160,  which  provides  that  "if 
any   board   of   county   commissioners 


of  any  county,  or  mayor  and  common 
council  of  an  incorporated  city  or 
town,  or  tribunal  transacting  the  busi- 
ness of  any  municipal  corporation" 
shall  fail  to  take  a  bond,  such  county, 
city,  or  town,  or  other  municigal  corpo- 
ration, shall  be  liable  to  the  persons 
furnishing  labor,  supplies,  or  material. 
Brown  Bros.  v.  Columbia  Irrig.  Dist 
(1914)  82  Wash.  274,  144  Pac.  74. 

And  that  an  irrigation  district  is  a 
municipal  corporation  within  the  con- 
stitutional provision  which  prohibits 
the  delegation  of  statutory  powers 
conferred  upon  it  is  held  in  Merchants 
Nat.  Bank  v.  Escondido  Irrig.  Dist. 
(1904)  144  Cal.  329,  77  Pac.  937 
(action  to  foreclose  mortgage) — cited 
in  the  reported  case  (TuRLOCK  Ibrig. 
Dist.  v.  White,  ante,  72) . 

On  the  contrary,  in  Middle  Kittitas 
Irrig.  Dist.  v.  Peterson  (1892)  4  Wash. 
147,  29  Pac.  995,  it  was  held  that  an 
irrigation  district  formed  under  the 
provisions  of  an  act  entitled,  "An  Act 
Providing  for  the  Organization  and 
Government  of  Irrigation  Districts 
and  the  Sale  of  Bonds  Arising  There- 
from," was  not  a  municipal  corpo- 
ration within  the  meaning  of  art  6, 
§  8,  of  the  state  Constitution. 

And  in  Alfalfa  Irrig.  Dist  v.  Collins 
(1895)  46  Neb.  411,  64  N.  W.  1086, 
which  upheld  the  constitutionality  of 
an  irrigation  law  which  conferred 
upon  the  district  authority  to  levy 
taxes,  the  court  held  that  irrigation 
districts  are  public,  and  not,  strictly 
speaking,  municipal,  corporations. 

J.  H.  B. 


JOHN  M.  ANDERSON,  Plff.  in  Err., 

v. 

PETER  W.  DURR,  Auditor,  et  al. 

Ohio  Supreme  Court  <^  July  8,  1910, 

(100  Ohio  St  251,  126  N.  E.  57.) 

Tax  —  taxation  at  domicil  of  owner. 

1.  Membership  in  a  stock  exchange  is  taxable  at  the  domicil  of  its 
owner,  although  it  is  in  a  state  other  than  that  where  the  exchange  is 
located. 

[See  note  on  thi§  question  beginning  on  page  89.] 


—  property  —  membership  in  stock  ex- 
change. 

2.  Membership  in  a  stock  exchange 
is  property  subject  to  taxation* 
[See  19  R.  C.  L,  1299.] 
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— statutory  authority  for  taxation. 

3.  A  statutory  provision  for  taxa- 
tion of  all  real  and  personal  property 
in  the  state  includes  a  membership  in 
a  stock  exchange. 

[See  10  R.  C.  L.  1800.] 


Error  to  the  Court  of  Appeals  for  Hamilton  County  to  review  a  judg- 
ment reversing  a  judgment  of  the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  a  suit  brought  to  enjoin  the  listing  for  taxation  and  the  col- 
lection of  taxes  on  plaintiff's  membership  in  the  New  York  Stock  Exchange 
for  certain  years.    Affirmed. 


Statement  by  the  Court: 
Anderson  brought  suit  against 
the  defendants  to  enjoin  the  listing 
for  taxation  and  the  collection  of 
taxes  on  the  plaintiff's  membership 
in  the  New  York  Stock  Exchange 
for  certain  years. 

The  petition  alleges  that  the 
plaintiff  had  been  a  member  of  that 
Exchange  for  five  years  last  past; 
that  it  is  an  unincorporated  associa- 
tion of  persons  whose  object  is  to 
furnish  exchange  rooms  and  other 
facilities  in  New  York  city  for  the 
conveitient  transaction  of  their  busi- 
ness by  its  members  as  brokers;  to 
maintain  high  standards  of  com- 
mercial honor  and  integrity  among 
its  members ;  to  promote  and  incul- 
cate just  and  equitable  principles  of 
trade  and  business;  that  in  sub- 
stance the  privilege  conferred  by 
membership  is  to  trade  at  the  Ex- 
chan^re  in  New  York  city,  and  not 
elsewhere,  in  certain  securities  list- 
ed on  the  Exchange;  that  the  gov- 
ernment of  the  Exchange  is  vested 
in  a  governing  committee,  composed 
of  the  president  and  the  treasurer 
of  the  Exchange  and  of  forty  mem- 
bers; that  no  person  can  be  admit- 
ted to  membership  unless  elected  by 
the  entire  vote  of  two  thirds  of  the 
fifteen  members  comprising  the 
committee  on  admission ;  that  a  per- 
son elected  to  membership  must  pay 
an  initiation  fee  and  must  sign  the 
constitution  and  pledge  himself  to 
abide  by  the  same ;  that  the  dues  of 
members  are  $60  semiannually,  ex- 
clusive of  fioies  and  assessments  for 
the  gratuity  fund,  which  is  a  plan 
and  fund  providing  for  the  families 
of  deceased  members ;  that  a  trans- 


fer of  membership  may  be  made  up- 
on the  submission  of  the  name  of 
the  candidate  to  the  committee  on 
admissions,  with  the  approval  of  the 
transfer  by  two  thirds  of  the  entire 
committee,  subject  to  certain  condi- 
tions; that  there  is  no  general  or 
other  right  to  transfer  or  pledge 
membership  in  the  Exchange,  and 
no  right  or  privilege  in  connection 
therewith  which  may  be  exercised 
in  the  state  of  Ohio ;  that  any  mem- 
ber may  be  suspended  from  the 
membership  and  made  ineligible  for 
readmission,  or  may  be  expelled 
from  membership,  by  the  vote  of 
two  thirds  of  the  existing  members 
of  the  governing  committee,  for  cer- 
tain stated  causes;  that  dealing 
upon  any  other  Exchange  in  the  city 
of  New  York,  or  publicly,  outside  of 
the  Exchange,  either  directly  or  in- 
directly, in  securities  listed  or  quot- 
ed on  the  Exchange,  is  forbidden; 
that  no  member  has  any  certificate 
or  share  of  membership  or  interest 
in  the  assets,  and  the  plaintiff  has 
not,  in  Ohio  or  elsewhere,  any  such 
certificate  or  share  which  can  be 
sold,  transferred,  assigned,  or  en- 
cumbered or  used ;  that  the  only  evi- 
dence of  plaintiff's  membership  is  a 
letter  to  him  from  the  secretary 
notifying  him  of  his  election;  that 
the  Exchange  owns  no  assets  in 
Ohio,  and  any  property  of  any  kind 
belonging  to  it  is  wholly  and  per- 
manently in  New  York;  that  the 
plaintiff  is  a  copartner  with  Walter 
B.  Powell,  under  the  name  of  And- 
erson &  Powell,  a  firm  formed  for 
the  purpose  of  dealing  in  invest- 
ment securities,  with  an  office  in 
Cincinnati,  and  plaintiff  and  his  co- 
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partner,  as  aforesaid,  have  paid, 
and  will  pay  when  due,  all  taxes 
properly  assessed  against  them; 
that  the  defendants  will,  unless  en- 
joined, list  the  plaintiff's  franchise 
in  said  Exchange  for  taxation ;  that 
the  New  York  Stock  Exchange  has 
been  in  existence  for  almost  100 
years,  and  membership  therein  has 
been  declared  not  to  be  property 
within  the  general  property  tax 
laws  of  New  York,  and  no  attempt 
has  been  made,  so  far  as  plaintiff 
knows,  to  tax  it  in  Ohio  or  else- 
where ;  and  that  the  levying  of  taxes 
on  the  plaintiff's  privilege,  if  re- 
garded as  property,  is  an  attempt  to 
levy  and  collect  taxes  on  property 
wholly  outside  of  the  state  of  Ohio, 
and  amounts  to  taking  property 
without  due  process  of  law  in  viola- 
tion of  the  Constitution  of  the  state 
of  Ohio  and  of  the  United  States. 

The  answer  of  the  defendants  ad- 
mits the  membership  of  the  plaintiff 
in  the  New  York  Stock  Exchange 
and  his  residence  in  Hamilton  coun- 
ty, Ohio;  that  the  Exchange  is  an 
unincorporated  association  of  per- 
sons whose  object  is  as  stated  in  the 
petition;  and  that  the  membership 
therein  is  secured  as  stated  in  the 
petition,  and  dues  and  assessments 
for  the  gratuity  fund  paid  as  there- 
in stated. 

Defendants  admit  that  a  transfer 
of  membership  may  be  made  by  sub- 
mission of  the  name  of  the  candidate 
to  the  committee  on  admissions,  up- 
on approval,  as  the  averments  of  the 
petition  set  forth ;  that  the  secretary 
keeps  the  ledger  referred  to,  with 
the  names  of  all  the  members  of  the 
Exchange;  and  that  the  only  evi- 
dence of  the  plaintiff's  membership 
is  to  be  found  on  the  books  of  the 
Exchange  and  in  the  letter  from  the 
secretary,  as  stated. 

Defendants  further  admit  that 
the  plaintiff  is  a  copartner  with 
Walter  B.  Powell,  under  the  name  of 
Anderson  &  Powell,  and  that  the 
partnership  was  formed  for  the  pur- 
pose of,  and  said  partners  are  now 
engaged  in,  dealing  in  investment 
securities  listed  on  the  New  York 
Stock  Exchange,  with  an  office  in 


the  city  of  Cincinnati,  and  that  the 
defendant  Durr  intends  to  list  said 
membership  for  taxation  in  Hmnil- 
ton  county,  Ohio;  and  defendants 
deny  every  other  allegation  in  the 
petition. 

Further  answering,  the  defend- 
ants say  that  for  many  years  the 
plaintiff  has  been  engaged  in  the 
business  of  broker  and  dealer  in 
stocks,  etc.,  and  has  a  large  business 
and  clientele  for  the  purchase  and 
sale  of  stocks,  bonds,  and  securities 
listed  and  dealt  in  on  the  New  York 
Stock  Exchange,  and  that  plaintiff 
has  held  himself  out  and  represented 
himself  to  said  clientele  and  the  pub- 
lic at  large  as  furnishing  proper, 
convenient,  and  ample  facilities  for 
the  transaction  of  all  kinds  of  in- 
vestment business  and  the  purchase 
of  all  kinds  of  stocks  and  bonds; 
that  prior  to  April,  1911,  plaintiff 
purchased  a  seat  on  the  New  York 
Stock  Exchange,  believing  and  in- 
tending that  he  would  obtain  addi- 
tional facilities  for  the  transaction 
of  his  business,  increase  his  ability 
to  serve  his  clients,  and  by  virtue  of 
the  ownership  of  such  seat  on  the 
New  York  Stock  Exchange  would 
increase  and  extend  such  business; 
that  the  ownership  of  such  seat  on 
the  New  York  Stock  Exchange  has 
in  fact  materially  increased  said 
facilities  and  ability  to  serve  the 
plaintiff's  clients,  and  has  served  to 
increase  his  business,  establish  his 
position  in  the  business  world,  and 
increase  the  profits  arising  from 
said  business;  that  defendants  are 
informed,  and  so  allege  the  fact  to 
be,  that  plaintiff  paid  for  said  seat, 
in  addition  to  an  initiation  fee  of 
$2,000  and  annual  dues,  the  sum  of 
$60,000,  which  was  the  recognized 
market  value  for  such  seats,  and 
that  such  sum  was  so  paid  that 
plaintiff  might  secure  the  business 
advantages  arising  from  such  mem- 
bership on  the  Exchange;  that,  in 
addition  to  the  ordinary  business 
advantage  connected  with  member- 
ship, there  is  an  insurance  feature 
known  as  the  "gratuity  fund  plan," 
whereby  approximately  $10,000  is 
contributed  to  the  family  of  any 
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member  who  dies  in  good  standing ; 
that  there  is  a  further  security  for 
Hie  fulfilment  of  contracts  made 
with  Stock  Exchange  members,  in 
that  the  value  of  the  membership  of 
each  member  is  first  liable  to  the 
settlement  of  contracts  made  with 
other  members,  thus  insuring  to  the 
extent  of  the  value  of  such  member- 
ship the  financial  responsibilities  of 
the  members  in  their  mutual  deal- 
ings ;  that,  subject  to  the  acceptabil- 
ity of  the  transferee  by  the  members 
of  the  membership  committee,  all 
memberships  are  transferable  by 
the  voluntary  act  of  transfer,  or  by 
will,  and  that  in  case  of  transfer  by 
a  member  voluntarily,  by  death,  or 
by  the  governing  committee,  the  net 
proceeds  are  turned  over  and  go  to 
the  member  of  his  estate ;  that  such 
membership  has  a  well-recognized 
market  value  which  is  ascertainable 
from  current  quotations;  and  that, 
subject  to  the  condition  that  each 
applicant  must  be  at  least  twenty- 
one  years  of  age,  a  citizen  of  the 
United  States,  and  pay  an  initiation 
fee  of  ^2,000,  and  be  acceptable  to 
two  thirds  of  the  entire  member- 
ship committee,  such  seats  are 
transferable  for  a  consideration,  at 
the  will  of  the  member. 

Defendants  further  aver  that  in 
the  transaction  of  the  business  of 
brokers  in  stocks  and  bonds  a  dif- 
ferentiation is  made  between  mem- 
bers and  nonmembers,  in  that  busi- 
ness is  transacted  by  members  on 
account  of  other  members  at  a  com- 
mission of  not  less  than  ^  of  1  per 
cent,  while  a  commission  of  not  less 
than  i  of  1  per  cent  is  charged  to 
nonmembers;  that  firms  or  copart- 
nerships in  which  one  member  owns 
a  seat  are  entitled  to  have  business 
transacted  at  rates  prescribed  for 
members ;  and  that  by  reason  of  the 
transferability  and  market  value  of 
said  seat,  and  the  manifest  business 
advantages  arising  from  such  mem- 
bership, and  the  additional  facilities 
for  the  convenient  and  more  profit- 
able transaction  of  the  business  of 
the  members,  the  ownership  of  such 
seat  constitutes  personal  property 
within  the  definition  of  §  5325,  Gen- 


eral Code,  and  an  investment  within 
the  provisions  of  §§  5328  and  5372, 
General  Code. 

For  reply  plaintiff  denies  that 
memberships  are  transferable  by 
will,  and  says  that  such  member- 
ships are  a  personal  privilege  or  li- 
cense to  buy  and  sell  in  meetings  of 
the  Exchange  in  New  York  city, 
and  not  elsewhere ;  that  such  mem- 
bership is  not  subject  to  execution, 
and  cannot  be  pledged  or  used  as 
collateral,  and  cannot  be  willed,  and 
denies  that  it  is  personal  property 
within  the  definition  of  the  sec- 
tions of  the  General  Code  referred 
to. 

On  the  trial  of  the  cause  the  con- 
stitution of  the  New  York  Stock 
Exchange  was  offered  in  evidence 
and  a  stipulation  as  to  facts.  The 
court  of  common  pleas  entered  a 
decree  and  judgment  for  the  plain- 
tiff. On  appeal  the  court  of  appeals 
found  in  favor  of  the  defendants, 
and  dismissed  the  petition.  This 
proceeding  is  brought  to  reverse  the 
judgment  of  the  court  of  appeals. 

Mr.  Murray  Seasongood,  for  plain- 
tiff in  error: 

Taxing  statutes  are  to  be  construed 
strictly  against  the  taxing  authority. 

Gray  v.  Toledo,  80  Ohio  St.  445,  89 
N.  E.  12;  Cincinnati  v.  Connor,  55 
Ohio  St.  82,  44  N.  E.  582;  Ohio  v. 
Harris,  144  C.  C.  A.  174,  229  Fed.  892 ; 
Gould  v.  Gould,  245  U.  S.  151,  62  L.  ed. 
211,  38  Sup.  Ct.  Rep.  53;  Western  U. 
Teleg.  Co.  v.  Mayer,  28  Ohio  St.  521; 
Board  of  Education  v.  State,  51  Ohio 
St.  535,  25  L.R.A.  770,  46  Am.  St.  Rep. 
588,  38  N.  E.  614;  Pretzinger  v.  Sunder- 
land, 63  Ohio  St.  132,  57  N.  E.  1097; 
Mutual  L.  Ins.  Co.  v.  State,  79  Ohio  St. 
305,  87  N.  E.  259 ;  Watterson  v.  Halli^ 
day,  77  Ohio  St.  150,  82  N.  E.  962,  11 
Ann.  Cas.  1096. 

The  practical  construction  of  doubt- 
ful statutes  is  entitled  to  great  weight, 
and  will  not  be  overturned  except  for 
cogent  reasons  and  only  if  it  is  clear 
such  construction  is  erroneous. 

State  ex  rel.  Gentsch  v.  Hirstius,  25 
Ohio  C.  C.  N.  S.  177. 

General  words  in  a  statute  should 
be  limited  by  fair  and  reasonable  con- 
struction to  the  class  within  the 
legislative  intent. 

Chisholm  v.  Shields,  67  Ohio  St.  374, 
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66  N.  E.  93;  State  v.  Covixifirfion  &  C. 
Bridge  Co.  84  Ohio  St.  489,  95  N.  E. 
1155;  Board  of  Education  v.  Board  of 
Education,  46  Ohio  St.  595,  22  N.  E. 
641;  The  Messenger  v.  Pressler,  13 
Ohio  St.  255;  Buck  v.  Beach,  206  U.  S. 
392,  51  L.  ed.  1106,  27  Sup.  Ct.  Rep. 
712,  11  Ann.  Cas.  732. 

Statutes  should  not  be  so  construed 
as  to  make  them  unconstitutional,  or 
raise  questions  of  constitutionality. 

Burt  V.  Rattle,  31  Ohio  St.  116;  Fox 
▼.  Washington,  236  U.  S.  273,  59  L.  ed. 
573.  35  Sup.  Ct.  Rep.  383;  United 
States  V.  Jin  Fuey  Moy,  241  U.  S.  401, 
60  L.  ed.  1064,  36  Sup.  Ct.  Rep.  658, 
Ann.  Cas.  1917D,  854. 

If  there  is  any  specific  reference  in 
the  statutes  to  the  membership  in 
question,  it  is  contained  in  the  section 
relating  to  rights  and  privileges  be- 
longing or  appertaining  to  real  estate 
which,  if  located  outside  the  state,  are 
not  to  be  taxed. 

Selliger  v.  Kentucky,  213  U.  S.  200, 
53  L.  ed.  761,  29  Sup.  Ct.  Rep.  449; 
Hubbard  v.  Brush,  61  Ohio  St.  252, 
55  N.  E.  829;  Toledo  Commercial  Co. 
V.  Glen  Mfg.  Co.  55  Ohio  St.  217,  45 
N.  E.  197;  People  ex  rel.  Lemmon  v. 
Feitner,  167  N.  Y.  1,  82  Am.  St.  Rep. 
698,  60  N.  E.  265;  Baltimore  v.  John- 
son, 96  Md.  737,  61  L.R.A.  568,  54  Atl. 
646;  Horrigan  v.  Mendelsqn,  18  Ohio 
N.  P.  N.  S.  596;  Standard  Gas  Power 
Co.  V.  Standard  Gas  Power  Co.  224  Fed. 
990;  Murphy  v.  Ford  Motor  Co.  241 
Fed.  134;  State  v.  McPhail,  124  Minn. 
398,  50  L.R.A.(N.S.)  255,  145  N.  W. 
108,  Ann.  Cas.  1915C,  538;  State  ex  rel. 
Goetzman  v.  Minnesota  Tax  Commis- 
sion, 136  Minn.  260,  161  N.  W.  516. 

For  Ohio  to  attempt  to  tax  this 
membership  will  be  a  taking  of 
property  without  due  process  of  law, 
in  violation  of  the  Constitutions  of 
Ohio  and  of  the  United  States. 

Louisville  &  J.  Ferry  Co.  v.  Ken- 
tucky, 188  U.  S.  385,  47  L.  ed.  513, 
23  Sup.  Ct.  Rep.  463;  Hawley  v. 
Maiden,  232  U.  S.  1,  58  L.  ed.  477, 
34  Sup.  Ct.  Rep.  201,  Ann.  Cas.  1916C, 
842 ;  Fidelity  &  C.  Trust  Co.  v.  Louis- 
ville, 245  U.  S.  54,  62  L.  ed.  145,  L.R.A. 
1918C,  124,  38  Sup.  Ct.  Rep.  40. 

Messrs.  Louis  H.  Capelle  and  S.  C. 
Roettinger,  for  defendants  in  error: 

A  membership  in  a  stock  exchange 
is  property  and  taxable. 

Rogers  v.  Hennepin  County,  240 
U.  S.  184,  60  L.  ed.  594,  36  Sup.  Ct.  Rep. 
265;  Hyde  v.  Woods,  94  U.  S.  523,  24 
L.  ed.  264;  Sparhawk  v.  Yerkes,  142 
U.  S.  1,  35  L.  ed.  915,  12  Sup.  Ct.  Rep. 


104;  Page  v  Edmunds,  187  U.  S.  696^ 
47  L.,ed.  318,  23  Sup.  Ct.  Rep.  200; 
Van  Allen  v.  Assessors  (Churchill  v. 
Utica)  3  Wall.  573,  18  L.  ed.  229; 
Farrington  v.  Tennessee,  96  U.  S.  679, 
24  L.  ed.  658;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  616;  State 
V.  McPhail,  124  Minn.  398,  50  L.R.A. 
(N.S.)  255,  148  N.  W.  108,  Ann.  Cas. 
1915C,  538;  Piatt  v.  Jones,  96  N.  Y. 
24;  Re  Currie,  107  C.  C.  A.  369,  185 
Fed.  263;  Powell  v.  Waldron,  89  N. 
Y.  328,  42  Am.  Rep.  301;  Nashua 
Sav.  Bank  v.  Abbott,  181  Mass.  531,. 

92  Am.  St.  Rep.  430,  63  N.  E.  1058; 
O'Dell  V.  Boyden,  80  C.  C.  A.  397, 
150  Fed.  731,  10  Ann.  Cas.  239;  Re 
Hellman,  174  N.  Y.  254,  95  Am.  St.  Rep. 
582,  66  N.  B.  809;  Kirtland  v.  Hotch- 
kiss,  100  U.  S.  491,  25  L.  ed.  558; 
Bonaparte  v.  Tax  Court,  104  U.  S.  592, 
26  L.  ed.  845;  Covington  v.  First  Nat. 
Bank,  198  U.  S.  100,  49  L.  ed.  963,  25 
Sup.  Ct.  Rep.  562;  Southern  P.  Co.  v. 
Kentucky,  222  U.  S.  6S,  56  L.  ed.  96, 
32  Sup.  Ct.  Rep.  13;  Cooley,  Taxn.  3d 
ed.  26,  89;  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  50  L. 
ed.  150,  26  Sup.  Ct.  Rep.  36,  4  Ann. 
Cas.  493;  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  21  L.  ed.  179. 

Stock,  or  shares  such  as  those  under 
consideration,  are  personal  property^ 
no  matter  where  the  corporation  is  or 
may  be  situate. 

Lee  V.  Sturges,  46  Ohio  St.  153,. 
2  L.R. A.  556,  19  N.  E.  560 ;  West  Wis- 
consin R.  Co.  V.  Trempealeau  County, 

93  U.  S.  595,  23  L.  ed.  814;  Tucker  v. 
Ferguson,  22  Wall.  527,  22  L.  ed.  805 ; 
Bradley  v.  Bauder,  36  Ohio  St.  28, 
38  Am.  Rep.  547;  Hawley  v.  Maiden, 
232  U.  S.  1,  68  L.  ed.  477,  34  Sup.  Ct. 
Rep.  201,  Ann.  Cas.  1916C,  842;  Ex- 
change Bank  v.  Hines,  3  Ohio  St.  1; 
Zanesville  v.  Richards,  5  Ohio  St.  589 ; 
Cincinnati  v.  Connor,  55  Ohio  St.  82^ 
44  N.  E.  582. 

Per  Curiam: 

Is  the  membership  in  the  New 
York  Stock  Exchange  property?  If 
so,  is  the  situs  of  the  property  at 
the  domicil  of  the  owner?  If  these 
questions  are  answered  in  the  af- 
firmative, do  the  statutes  of  Ohio 
provide  for  its  taxation  ? 

The  record  shows  that  the  mem- 
bership is  a  valuable  right.  The 
privileges  of  a  member  are  not  only 
valuable  in  their  use,  but  the  mem^ 
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bership  has  a  market  value.  Plain- 
tiff paid  more  than  $60»000  for  his 
seat  The  Stock  Exchange  owns  the 
entire  capital  stock  of  the  Exchange 
Building  Company,  which  owns  the 
real  estate  in  which  the  business  is 
conducted.  Facilities  are  furnished 
for  the  conduct  of  brokerage  busi- 
ness by  members  of  the  Ex- 
change. 

The  right  of  a  member  is  to  trade 
at  the  Exchange  in  New  York,  and 
not  elsewhere,  in  securities  listed  on 
the  Exchange.  Admissions  to  mem- 
bership are  made  o^  the  vote  of  the 
committee  on  admissions.  Member- 
ship may  be  transferred  on  the  ap- 
proval of  the  transfer  by  the  com- 
mittee. On  the  death  of  a  member 
his  seat  is  sold  and  the  net  proceeds 
of  the  sale,  after  payment  of  claims 
of  members,  are  paid  to  his  estate. 
When  one  has  become  a  member  of 
the  New  York  Stock  Exchange,  he 
has  a  contractual  right  to  have  the 
association  conducted  in  accordance 
with  its  rules  and  regulations. 

All  of  these  things  are  essential 
incidents  of  property.  The  restric- 
tions which  the  mutual  agreements 
of  the  membership  place  upon  the 
use  and  the  ownership  may  possibly 
decrease  its  market  value.  On  the 
other  hand,  these  very  restrictions 
may  increase  its  value.  They  do 
not  affect  its  status  as  property  any 
more  than  restrictions  on  the  lots 
in  a  subdivision  of  real  estate. 

In  Rogers  v.  Hennepin  County, 
240  U.  S.  184,  60  L.  ed.  594,  36  Sup. 
Ct  Rep.  265,  it  is  held  that  mem- 
berships in  exchanges,  such  as  in- 
volved in  this  case,  are  property, 
notwithstanding  restrictions  upon 
their  use,  and  nothing  in  the  Feder- 
al Constitution  prevents  their  being 
taxed;  that  whether  such  member- 
ships are  taxable  under  state  stat- 
utes is  a  matter  of  local  law ;  that 
the  memberships  are  distinct  from 
the  assets  of  the  corporation,  and 
taxing  members  on  their  member- 
ship and  the  corporation  on  its  as- 
sets does  not  amount  to  double  taxa- 
tion. 

b  the  case  we  have  here  the 
iKnibership   is  personal  property, 
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and  the  fact  that  the  assets  of  the 

association  consist,  T-x.propertr 
m  very  large  part,  -memb«r«iiip  in 
of  the  capital  stock  •*^^"'  e-«»^"»*- 
of  the  realty  corporation  in  New 
York  city,  and  that  the  privilege  is 
to  do  business  in  the  building  there, 
does  not  give  the  membership  the 
quality  or  character  of  real  prop- 
erty. The  shares  of  stock  in  a  real- 
ty company  are  personalty.  The 
things  that  the  company  owns, 
whether  real  or  personal,  do  not  af- 
fect the  character  of  the  shares  of 
stock  in  the  company.  Where  is 
the  situs  of  the  property  or  mem- 
bership owned  by  the  member? 

It  is  well  settled  that  a  state  has 
no  power  to  tax  personal  property 
permanently  situated  in  another 
state.  Southern  P.  Ck).  v.  Kentucky, 
222  U.  S.  63,  74,  56  L.  ed.  96,  100, 
32  Sup.  Ct.  Rep.  13. 

As  we  have  seen,  the  rights  of  a 
member  are  contractual.  There  are 
mutual  covenants  and  agreements 
between  the  Exchange  and  the 
members,  as  well  as  the  obligations 
assumed  by  the  members  toward 
each  other.  These  contractual 
rights  are  enforceable,  like  other 
contract  rights.  They  are  choses  in 
action. 

A  state  has  power  to  tax  intangi- 
ble property,  choses  in  action,  at 
the  domicil  of  the  owner,  and  such 
domicil  is  the  situs  of  that  class  of 
personal  property.  1  Cooley,  Taxn. 
3d  ed.  89 ;  Southern  P.  Co.  v.  Ken- 
tucky, supra,  222  U.  S.  63,  76;  and 
Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  50  L.  ed. 
150,  26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas. 
493. 

In  the  recent  case  of  Fidelity  &  C. 
Trust  Co.  V.  Louisville,  245  U.  S.  54, 
62  L.  ed.  145,  L.R.A.1918C,  124, 
38  Sup.  Ct.  Rep.  40,  Ann.  Cas.  1918C, 
1201,  it  was  held  that  liability  to 
taxation  in  one  state  does  not  neces- 
sarily exclude  liability  in  another. 

Now,  in  this  case,  the  right  se- 
cured to  a  member  to  go  to  the 
Stock  Exchange  in  New  York  and 
there  conduct  his  business  in  stocks 
in  the  manner  prescribed  is  doubt- 
less   the   most   valuable   right   of 
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membership.  But  as  incident  to 
his  membership  he  is  also  granted 
the  right  to  deal  with  and  through 
other  members,  on  certain  fixed  per- 
centages and  methods  of  division  of 
commissions.  This  right  to  secure 
the  services  of  other  members  at  a 
lower  rate,  and  to  split  commissions, 
is  a  very  valuable  right.  By  it  the 
plaintiff  in  Cincinnati  is  enabled  to 
properly  hold  himself  out  to  the 
world  as  a  member,  entitled  to  all 
the  privileges  and  able  to  secure  all 
of  the  advantages,  of  the  New  York 
Stock  Exchange.  All  of  which  ad- 
vantages are  denied  to  nonmembers. 
He  is  thus  enabled  to  conduct  from 
and  in  his  Cincinnati  office  a  large 
business  through  other  members  in 
New  York.  All  of  which  is  regular- 
ly and  properly  done.  The  situs  of 
the   valuable   contractual   property 

-taxatiou  at        ^^^^^  ^f  plaintiff  is 

at  the  domicil  of 
plaintiff  in  Cincin- 
nati, and  the  state  of  Ohio  has  the 
right  to  tax  it  here. 

In  deciding  that  shares  of  stock 
constitute  property,  different  from 
the  capital  or  property  of  the  com- 
pany, Judge  Spear,  in  Lee  v.  Stur- 
ges,  46  Ohio  St.  153,  says  at  page 
161,  2  L.R.A.  556,  19  N.  E.  564: 
*'The  capital  or  property  of  the  com- 
pany may  be  largely  real  estate, 
while  the  shares  are,  in  their  nature, 
personalty.  They  can  have  no  lo- 
cality, and  must  therefore,  of  neces- 
sity, follow  the  person  of  the  owner, 
unless  other  provision  is  made  by 
statute.  The  corporation  is  the  le- 
gal owner  of  all  the  property  of  the 
company,  real  and  personal,  and 
within  the  powers  conferred  upon 
it  by  its  charter,  and  for  the  pur- 
poses for  which  it  was  created,  can 
deal  with  the  corporate  property  as 
absolutely  as  a  private  individual  can 
deal  with  his  own.  .  .  .  The  shares 
of  stock  may  be  worth  much  more 
than  the  property  of  the  corpora- 
tion; that  is,  the  franchise  may  be 
very  valuable,  while  the  visible  capi- 
tal may  be  of  but  little  value." 

The  Constitution  (§  2,  art.  12) 
enjoins  the  legislature  to  enact  laws 
taxing  by  a  uniform  rule  all  proper- 


ty at  its  true  value  in  money,  with 
right  to  exempt  certain  property. 
It  is  well  determined  that  this  sec- 
tion is  a  limitation  on  the  general 
power  to  tax  conferred  by  the  1st 
section  of  article  2  of  the  Constitu- 
tion, and,  unless  tax  laws  have  be^i 
enacted  which  include  the  property 
here  in  question,  it  is  not  taxed.  It 
is,  of  course,  conceded  that  taxins: 
statutes  are  to  be  construed  strict- 
ly in  favor  of  the  citizen  and  against 
the  taxing  authority. 

Section  5328,  General  Code,  reads 
as  follows:  "J^U  real  or  personal 
property  in  this  state,  belonging  to 
individuals  or  corporations,  and  all 
moneys,  credits,  investments  in 
bonds,  stocks,  or  otherwise,  of  per- 
sons residing  in  this  state,  shall  be 
subject  to  taxation,  except  only 
such  property  as  may  be  expressly 
exempted  therefrom.  Such  proper- 
ty, moneys,  credits,  and  investments 
shall  be  entered  on  the  list  of  tax- 
able property  as  prescribed  in  this 
title." 

Section  5325,  General  Code,  con- 
tains the  following:  "The  term 
•personal  property  as  so  used,  in- 
cludes first,  every  tangible  thing  be- 
ing the  subject  of  ownership, 
whether  animate  or  inanimate,  oth- 
er than  money,  and  not  forming" 
part  of  a  parcel  of  real  property, 
as  hereinbefore  defined ;  second,  the 
capital  stock,  undivided  profits,  and 
all  other  means  not  forming  part  of 
the  capital  stock  of  every  company, 
whether  incorporated  or  unincorpo- 
rated, and  every  share,  portion,  or 
interest  in  such  stocks." 

In  Lee  v.  Sturges,  supra,  it  is  said 
(46  Ohio  St.  at  page  159) :  "For 
every  presumption  is  in  favor  of 
that  construction  of  the  law  which 
gives  effect  to  the  requirement  of 
the  section  of  the  Constitution  re- 
ferred to,  and  we  are  forced  to  the 
conclusion  that  the  general  assem- 
bly in  enacting  this  law  intended, 
so  far  as  the  complex  nature  of 
human  business  affairs  should  make 
it  practicable,  to  include  within  the 
taxing  provisions  all  property  with- 
in the  state,  and  not  to  exceed  in  its 
exemptions  the  limit  prescribed,  as 
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(100  Ohio  8i,  t6X, 

to  persons,  of  'personal  property  not 
exceeding  in  value  $200  for  each  in- 
dividual/ And)  further,  that  where 
an  exception  or  exemption  is 
claimed,  the  intention  of  the  general 
assembly  to  except  must  be  ex- 
pressed in  clear  and  unambiguous 
terms.  'The  exemption  must  be 
shown  indubitably  to  exist.  At  the 
oatset  every  presumption  is  against 
it  A  well-founded  doubt  is  fatal  to 
the  claim.  It  is  only  where  the 
terms  of  the  concession  are  too  ex- 
plicit to  admit  fairly  of  any  other 
construction  that  the  proposition 
can  be  supported.'  West  Wisconsin 
R.  Co.  V.  Trempealeau  County,  93 
U.  S.  595,  23  L.  ed.  814 ;  Tucker  v. 
Ferguson,  22  Wall.  527,  22  L.  ed. 
805.  Intent  to  confer  immunity 
from  taxation  must  be  clear  beyond 
a  reasonable  doubt ;  for,  as  in  case 
of  a  claim  of  grant,  nothing  can  be 
taken  against  the  state  by  presump- 
tion or  inference." 

The  provisions  of  §  5328,  General 
Code,  are  comprehensive  and  pro- 

avthoHty  for  tiou  of  all  real  or 
•""•-  personal     property, 

and  that  includes  the  property  here 
in  question. 

Section  5325,  General  C!ode,  does 
not  exclude  any  property  or  thing 
from  the  term  "personal  property," 
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but  out  of  abundant  caution  pro- 
vides that  the  term  shall  include  the 
things  named.  It  cannot  be  con- 
strued as  if  it  read  "the  term  shall 
only  include." 

As  pointed  out  in  Ohio  Electric  R. 
Co.  V.  Ottawa,  85  Ohio  St.  229,  236, 
97  N.  E.  835,  the  maxim,  "expressio 
unius  exclusio  alterius,"  is  to  be  ap- 
plied only  as  an  aid  to  discover  in- 
tention, and  not  to  defeat  clear  in- 
tention. 

In  view  of  the  plain  provision  of 
the  Constitution  enjoining  the  taxa- 
tion of  all  property,  real  and  person- 
al, of  the  equally  plain  provision  of  § 
5328,  General  Code,  passed  in  obedi- 
ence to  that  constitutional  injunc- 
tion, there  can  be  no  doubt  that  when 
it  is  once  determined  that  the  mem- 
bership in  question  is  personal  prop- 
erty, and  that  its  situs  is  the  domi- 
cil  of  the  plaintiff  in  Hamilton 
county,  it  is  taxable  there. 

Judgment  affirmed. 

Jones,  Matthias,  Johnson,  Wana- 
maker,  and  Robinson,  JJ.,  concur. 

Donahue,  J.,  not  participating. 

Petition  for  rehearing  denied. 

Affirmed  by  the  Supreme  Court  of 
the  United  States,  November  7, 
1921  (U.  S.  Adv.  Ops.  1921-22,  p. 
18)  —  U.  S.  — ,  66  L.  ed.  — ,  42 
Sup.  Ct.  Rep.  46. 


ANNOTATION. 
Situs  for  taxation  of  memberthip  in  exchange  or  board  of  trade* 


Although  in  several  instances  the 
qaestion  has  arisen  as  to  where 
Biembership  in  a  stock  exchange  or 
board  of  trade  is  taxable,  no  other  case 
fatt  been  found  discussing  the  precise 
point  involved  in  the  reported  case 
(AimssON  V.  DURB,  ante,  82),  and 
the  same  case  in  the  United  States  Su- 
preme Court  (U.  S.  Adv.  Ops.  1921-22, 
p.  18)  —  U.  S.  — ,  66  L.  ed.  — ,  42  Sup. 
Ct  Rep,  46.  The  holding  therein  was 
to  the  effect  that  a  resident  of  Ohio 
nay  be  taxed  on  a  membership  or 
"seat"  which  he  holds  in  the  New 
Yoric  Stock  Exchange.  The  state 
court  adopts  the  view  that  such  mem- 
bership is  a  valuable  property  right 


having  a  market  value,  and  as  such  is 
intangible  personal  property,  taxable 
at  the  domicil  of  the  owner;  saying 
that,  although  the  restrictions  which 
the  mutual  agreements  of  the  mem- 
bership placed  on  the  use  and  own- 
ership might  decrease  its  market  val- 
ue, they  would  not  affect  its  status  as 
property.  The  decision  of  the  state 
court  was  affirmed  by  the  United 
States  Supreme  Court  on  a  writ  of 
certiorari.  The  latter  court,  of 
course,  accepted  the  decision  of  the 
state  supreme  court  that  the  seat  in 
the  New  York  Stock  Exchange  had 
been  subjected  to  taxation  by  the  Ohio 
statute,    assuming    the    constitution- 
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ality  of  the  statute.  In  answering  the 
contention  that  the  statute  was  con- 
trary to  due  process  of  law,  on  the 
theory  that  the  privilege  of  member- 
ship in  the  Exchange  was  so  insep- 
arably connected  with  specific  real 
estate  in  New  York  that  its  taxable 
situs  must  be  regarded  as  not  within 
the  jurisdiction  of  the  state  of  Ohio, 
the  •ourt  said:  'It  is  very  clear, 
however,  as  the  supreme  court  held, 
that  the  valuable  privilege  of  such 
membership  is  not  confined  to  the  real 
estate  of  the  Stock  Exchange;  that  a 
member  has  a  contractual  right  to 
have  the  association  conducted  in 
accordance  with  its  rules  and  reg- 
ulations, and,  incidentally,  has  the 
right  to  deal  through  other  members 
on  certain  fixed  percentages  and 
methods  of  division  of  commissions; 
that  this  right  to  secure  the  services 
of  other  members  and  to  'split  com- 
missions' is  a  valuable  right,  by  which 
plaintiff  in  Cincinnati  may  properly 
hold  himself  out  as  a  member  entitled 
to  the  privileges  of  the  Exchange, 
denied  to  nonmembers ;  and  that  thus 
he  is  enabled  to  conduct  ffom  and  in 
his  Cincinnati  office  a  lucrative  bus- 
iness through  other  members  in  New 
York.  The  court  held,  and  was  war- 
ranted in  holding,  that  the  member- 
ship is  personal  property,  and,  being 
without  fixed  situs,  has  a  taxable  situs 
at  the  domicil  of  the  owner,  mobilia 
sequuntur  personam.       .  .  Nor 

is  plaintiff's  case  stronger  if  we  as- 
sume that  the  membership  privileges, 
exercisable  locally  in  New  York, 
enable  that  state  to  tax  them  even 
as  against  a  resident  of  Ohio.  See 
Rogers  v.  Hennepin  County  (1916) 
240  U.  S.  184,  191,  60  L.  ed.  594,  599, 
36  Sup.  Ct.  Rep.  265.  Exemption  from 
double  taxation  by  one  and  the  same 
state  is  not  guaranteed  by  the  14th 
Amendment  (St  Louis  Southwestern 
R.  Co.  V.  Arkansas  (1914)  235  U.  S. 
350,  368,  59  L.  ed.  265,  273,  35  Sup.  Ct. 
Rep.  99) ;  much  less  is  taxation  by  two 
states,  upon  identical  or  closely  re- 
lated property  interests  falling  within 
the  jurisdiction  of  both,  forbidden 
(Kidd  V.  Alabama  (1903)  188  U.  S. 
730,  732,  47  L.  ed.  669,  672,  23  Sup.  Ct. 
Rep.  401;  Hawley  v.  Maiden   (1914) 


232  U.  S,  L  13,  58  L.  ed.  477,  483,  34 
Sup.  Ct.  Rep.  201,  Ann.  Cas.  1916C, 
842;  Fidelity  &  C.  Trust  Co.  v. 
Louisville  (1917)  245  U.  S.  54,  58,  62 
L.  ed.  145,  148,  L.R.A.1918C,  124,  38 
Sup.  Ct.  Rep.  40)."  In  overruling  the 
contention  that  the  plaintiff  was 
denied  the  equal  protection  of  the  laws 
within  the  14th  Amendment  upon  the 
theory  that  brokers  in  the  same  city 
are  not  taxed  upon  the  value  of  their 
memberships  in  the  local  stock  ex- 
change, nor  upon  the  privilege  of  do- 
ing business  in  New  York  Stock  Ex- 
change securities,  the  court  said:  "As 
to  the  local  exchange  memberships,  it 
may  be  that  the  failure  to  tax  them  is 
but  accidental,  or  due  to  some  negli- 
gence of  subordinate  officers,  and  is 
not  properly  to  be  regarded  as  the 
act  of  the  state.  If  it  be  state  action, 
there  is  a  presumption  that  some  fair 
reason  exists  to  support  the  exemption, 
not  applicable  to  a  membership  in 
the  New  York  Exchange,  and  plaintiff 
has  shown  nothing  to  overcome  the 
presumption  as  to  the  privilege  re- 
ferred to,  it  already  has  been  shown 
that  the  rights  incident  to  plaintiff's 
property  interest  give  him  pecuniary 
advantages  over  others  in  the  same 
business.  Manifestly  this  furnishes 
a  reasonable  ground  for  taxing  him 
upon  the  property  right,  although 
others  enjoying  lesser  privileges,  be- 
cause of  not  having  it,  may  remain 
untaxed."  The  contention  that  the  tax 
constitutes  a  direct  burden  upon  inter- 
state commerce  was  dismissed  as 
groundless,  with  the  observation  that 
ordinary  property  taxation  imposed 
upon  property  employed  in  interstate 
commerce  does  not  amount  to  an 
unconstitutional  burden  upon  the  com- 
merce itself.  Holmes,  J.,  whose 
doubts  as  to  the  correctness  of  the 
views  of  the  majority  were  shared  by 
Van  Devanter  and  McReynolds,  JJ., 
said  that  if  left  to  himself  he  would 
have  thought  that  the  foundation  and 
substance  of  plaintiff's  right  was  the 
right  of  himself  and  his  associates 
personally  to  enter  the  New  York 
Stock  Exchange  building  and  to  do 
business  there;  that  all  the  rest  was 
incidental  to  that,  and  that,  on  its  face, 
was  localized  in  New  York,  and,  if  so. 
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it  did  not  matter  whether  it  was  real 
or  personal  property,  or  that  it  added 
to  the  owner's  credit  and  facilities 
in  Ohio. 

In  a  few  cases  the  courts  have  been 
called  on  to  determine  whether  a 
membership  in  a  stock  exchange  is 
taxable  at  the  location  of  the  exchange 
despite  the  nonresidence  of  the  mem- 
ber. Thus,  in  Rogers  v.  Hennepin 
County  (1915)  240  U.  S.  184,  60  L. 
ed.  594,  36  Sup.  Ct  Rep.  265,  affirm- 
ing (1914)  124  MiniL  539,  145  N.  W. 
112,  there  was  involved  the  authority 
of  the  state  of  Minnesota  to  tax  a 
membership  owned  by  a  citizen  of  an- 
other state  in  the  Minneapolis  Stock 
Exchange,  and  it  was  urged  that  such 
a  membership  was  an  intangible  right 
held  by  the  member  at  his  domicil. 
A  contrary  view  was  taken  by  the 
court  however.  Hughes,  J,  say- 
ing: ''But  it  sufficiently  appears  from 
the  allegations  that  the  memberships 
represented  rights  and  privileges 
which  were  exercised  in  transactions 
at  the  exchange  in  the  city  of  Minne- 
apolis, and  we .  are  of  the  opinion, 
applying  a  principle  which  has  had 
recognition  with  respect  to  credits  in 
favor  of  nonresidents  arising  from 
business  within  the  state,  and  in  the 
case  of  shares  of  stock  of  domestic 
corporations,  that  it  was  competent 
for  the  state  to  fix  the  situs  of  the 
memberships  for  the  purpose  of  tax- 
ation, whether  they  were  held  by 
residents  or  nonresidents,  at  the  place 
within  the  state  where  the  exchange 
was  located.'' 

A  like  conclusion  was  reached  in 
the  case  of  State  ex  rel.  Goetzman  v. 
Minnesota  Tax  Conmiission  (1917) 
136  Minn.  260,  161  N.  W.  516,  a 
proceeding  to  review  the  action  of  the 
Minnesota  tax  commission  in  the 
assessment  of  certain  memberships 
in  the  Minneapolis  Chamber  of  Com- 
merce. One  of  the  relators,  it  ap- 
peared, was  a  resident  of  Minneapolis, 
another  was  a  resident  of  the  state 
outside  of  Minneapolis,  and  the  third 
was  a  nonresident  of  the  state.  After 
referring  to  the  rights  and  privileges 
which  attend  membership  in  such 
associations,  the  court  said:  ''Such 
rights  and  privileges  give  whatever 


value  there  is  in  the  memberships  in 
excess  of  the  value  of  the  tangible 
property  of  the  Chamber.  They  are 
exercisable  only  at  Minneapolis.  For 
the  purpose  of  the  taxation  of 
such  excess  value,  the  memberships, 
though  owned  without  the  state,  or 
within  the  state  but  without  Minne- 
apolis, have  a  situs  there." 

So,  it  was  held  in  Austen  v.  Brigham 
(1897)  67  N  Y.  Supp.  891,  that  a 
membership  or  "seat"  owned  by  a 
nonresident  in  the  New  York  Stock 
Exchange  represented  money  invest- 
ed in  business  in  New  York;  that 
the  holder  was  engaged  in  business 
in  New  York;  and  that  consequently 
such  membership  was  taxable  under 
the  statute  (Tax  Law,  §  7,  McKinney. 
Consol.  Laws,  bk.  59,  p.  38)  providing 
that  nonresidents  doing  business  in  the 
state  of  New  York  "shall  be  assessed 
and  taxed  on  all  sums  invested  in  any 
manner  in  said  business,  the  same  as 
if  they  were  residents  of  this  state." 

But  a  different  conclusion  was 
reached  in  People  ex  rel.  Lemmon  v. 
Feitner  (1900)  56  App.  Div.  280,  67 
N.  Y.  Supp.  893,  a  proceeding  to 
review  an  assessement.  The  relator, 
a  resident  of  New  Jersey,  was  a 
member  of  the  Stock  Exchange  in  New 
York  city,  and,  as  such  member,  was 
assessed  for  the  sum  of  $20,000  as  the 
value  of  his  seat  in  the  Exchange,  on 
the  theory  that  it  was  capital  invested 
in  his  business.  It  appeared  that  he 
had  no  personal  property  within  the 
state,  unless  his  seat  in  the  Exchange 
was  such,  that  his  sole  business  was 
buying  and  selling  stocks  on  com- 
mission on  the  floor  of  the  Exchange, 
and  that  he  had  no  money  invested  in 
that  business.  It  was  held  that  the 
membership  was  a  personal  privilege, 
which,  although  it  was  property,  was 
not  capital  invested  in  business  with- 
in the  meaning  of  the  tax  law,  and  for 
that  reason  he  was  not  taxable  on  it. 
Referring  to  Austen  v.  Brigham 
(N.  Y.)  supra,  the  court  said:  "The 
learned  justice  did  not  consider,  as  it 
seems  to  us,  the  difference  between  the 
general  definition  of  property  in  the 
Statutory  Construction  Act  and  in  the 
cases  cited  by  him,  and  the  limited 
definition  contained  in  the  Tax  Law; 
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but  he  puts  his  decision  solely  upon 
the  ground  that,  the  membership  in 
the  Stock  Exchange  being  property, 
within  the  broad,  general  definition, 
the  money  used  to  buy  it  was  a  sum 
invested  in  business.  We  are  unable 
to  agree  with  his  reasoning,  and  there- 
fore cannot  adopt  the  conclusion 
which  he  reached."  The  decision  in 
People  ex  rel.  Lemmon  v.  Feitner  was 
affirmed  by  the  court  of  appeals  in 
(1901)  167  N.  Y.  1,  82  Am.  St.  Rep.  698, 
60  N.  E.  265,  the  court  holding  that 
the  definition  of  personal  property  as 
contained  in  the  Tax  Law  did  not 
include  a  membership  in  a  stock 
exchange,  and  consequently  it  would 


not  be  taxable  if  owned  by  a  resident ; 
therefore,  it  necessarily  followed  that 
it  would  not  be  taxable  when  owned 
by  a  nonresident,  as  under  §  7  the 
Tax  Law  property  was  taxable  as 
personal  property  only  "to  the  same 
extent  as  if  owned  by  a  resident.^  tt 
was  further  held  that  the  value  of  a 
seat  in  the  Stock  Exchange  was  not 
capital  invested  in  business  in  the 
state  of  New  York,  although  Vanji, 
J.,  in  a  concurring  opinion,  said:  "I 
think  the  value  of  the  seat  of  the 
relator  is  capital  invested  in  business, 
but  it  is  not  taxable,  because  the 
taxing  statute  does  not  cover  it." 

W.  F.  F. 


HERBERT  FLETCHER,  Respt., 

V. 

INTERSTATE  CHEMICAL  COMPANY,  Appt 

New  Jfersey  Court  of  Errors  and  Appeals  —  February  38,  1921, 

(_  N.  J.  — ,  112  Atl.  887.) 

Definition  —  ''similar/' 

1.  The  word  "similar"  is  generally  interpreted  to  mean  that  one  thing 
has  a  resemblance  in  many  respects,  nearly  corresponds,  is  somewhat 
like,  or  has  a  general  likeness,  to  some  other  thing,  and  not  to  meaR 
identical  in  form  and  substance,  although  in  some  cases  "similar"  may 
mean  "identical"  or  "exactly  like." 

[See  note  on  this  qtiestion  beginning  on  page  94.] 

Contract  —  construction  —  rule. 

2.  The  cardinal  rule  in  the  con- 
struction of  all  contracts,  including 
contracts  of  sale,  is  that  the  court 
must,  if  possible,  ascertain  and  give 
effect  to  the  mutual  intention  of  the 
parties,  as  far  as  that  may  be  done 
without  the  violation  of  legal  princi- 
ples. 

[See  6  R.  C.  L.  835;  23  R.  C.  L. 
1328.] 

—  surrounding  circumstances* 

8.  While  a  written  instrument  must 
be  construed  according  to  the  intent 
of  the  parties  as  manifested  by  the 

Headnotes  by  Trenchard,  J. 


instrument  itself,  yet,  where  the  con- 
struction is  doubtful,  the  court  may 
look  into  the  surrounding  circum- 
stances, and  avail  itself  of  such  light 
as  they  may  afford,  in  ascertaining 
the  true  meaning  of  the  language  and 
terms  employed. 

[See  6  R.  C.  L.  849.] 

Construction  —  against  author. 

4.  Where  a  contract  is  ambiguous, 
it  will  be  construed  most  strongly 
against  the  party  preparing  it  or  em- 
ploying the  words  concerning  which 
doubt  arises. 

[See  6  R.  C.  L,  854.] 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  of  the  District  Court  of  Jersey  City  in  favor  of  plaintiff  fen 
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an  action  brought  to  recover  the  balance  alleged  to  be  due  on  certain 
articles  sold  and  delivered  by  plaintiff  to  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  G.  Turner  for  appellant,     judgment  should  not  be  disturbed. 


Mr.   Raymond  P.  Wortendyke,   for 

respondent: 

The  word  "similar"  means  nearly 
corresponding,  resembling  in  many 
respects^  having  a  general  likeness. 

Mitchell  V.  McCuUough,  12  Ohio  C. 
C.  763,  4  Ohio  C.  D.  471;  36  Cyc.  457, 
note  21 ;  State  ex  rel.  Butte  v.  Weston, 
29  Mont.  125,  74  Pac.  415;  Standard 
Fireproofing  Co.  v.  St.  Louis  Expand- 
ed Metal  Fireproofing  Co.  177  Mo. 
559,  76  S.  W.  1008. 

The  intention  of  the  parties  to  a 
contract,  as  collected  from  the  entire 
instrument,  must  prevail  unless  it  is 
subversive  of  some  established  rule  of 
law;  and  the  court,  in  construing  an 
ambiguous  contract,  may  resort  to 
proof  of  the  circumstances  under 
which  the  contract  was  made,  to  aid 
it  in  ascertaining  the  intention  of  the 
narties.  * 

United  Boxboard  &  Paper  Co.  v,  Mc- 
Ewan  Bros.  Co.  (1910)  —  N.  J.  Eq. 
— ,  76  Atl.  550 ;  Ryer  v.  Turkel,  75  N. 
J.  L.  677,  70  Atl.  68. 

Words  will  be  construed  most 
strongly  against  the  party  who  used 

them. 

American  Lithographic  Co.  v.  Com- 
mercial Casualty  Ins.  Co.  81  N.  J.  L, 
271,  80  Atl.  25;  17  Am.  &  Eng.  Enc, 
Law,  2d  ed,  14;  2  Parsons,  Contr.  506; 
Stone  v.  United  States  Casualty  Co.  34 
N.  J.  L.  371 ;  Anders  v.  Supreme  Lodge, 
K.  H.  51  N.  J.  L.  175,  17  Atl.  119. 

Trenchard,  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendant  company  gave  the 
plaintiff  an  order  in  writing  to  de- 
liver to  it  three  presses,  "similar  to 
our  present  Shriver  presses,"  which 
order  the  plaintiff  accepted.  Pur- 
suant thereto  the  plaintiff  delivered 
three  presses  to  the  defendant,  and 
this  suit  was  brought  to  recover  the 
unpaid  .part  of  the  contract  price 
(and  for  some  other  articles  fur- 
nished). The  defendant  filed  a  set- 
oflf  and  recoupment  for  expenses 
which  it  claims  resulted  from  mak- 
ing the  presses  conform  to  the  con- 
tract. The  trial  judge,  sitting  with- 
out a  jury,  found  for  the  plaintiff, 
and  the  defendant  appeals. 

We  are  of  the  opinion  that  the 


We  think  that  the  motion  for  a 
judgment  for  the  defendant  was 
rightly  denied.  The  contract  price 
of  the  presses  was  $1,231.  The 
presses  were  delivered  to  the  de- 
fendant, and  it  was  a  fair  inference 
from  the  evidence  that  the  only 
complaint  respecting  them  was  that 
they  "were  not  according  to  the 
specifications,"  and  did  not  "include 
pressure  gauge,  siphon,  and  trough." 
The  plaintiff  promptly  went  to  de- 
fendant's factory,  and  he  testifies 
that  the  defendant  then  complained 
that  there  were  no  "troughs  and 
pressure  gauges,"  and  that  "a  few 
wood-screw  heads  were  knocked 
off,"  and  that  the  defendant  prom- 
ised that  if  these  were  furnished 
it  "would  make  settlement  of  the 
bill."  The  plaintiff  further  testified 
that  he  supplied  the  screw  heads, 
"furnished  the  pressure  gauges," 
and  "allowed  him  (defendant)  for 
furnishing  the  troughs."  '  Shortly 
thereafter  the  defendant  paid  $1,- 
000  on  account  of  the  purchase 
price,  and  has  always  retained  and 
used  the  presses.  We  think  the 
testimony  amply  supports  the  judg- 
ment for  the  plaintiff  (the  judge 
having  made  proper  allowance  for 
the  defendant's  expenditure  for  the 
troughs). 

The  defendant's  contention  at  the 
trial  was,  and  now  is,  that  its  mo- 
tion for  judgment  should  have  been 
granted  because  the  presses  were 
not  "similar  to  our  present  Shriver 
presses,"  as  required  by  the  order, 
and  this  argument  is  based  upon  the 
insistence  that  the  use  of  the  word 
similar"  meant  that  they  must  be 
exactly  like"  the  Shriver  presses. 
We  think  that  there  is  no  merit  in 
that  contention.    The  cardinal  rule 

in  the  construction   contract- 
of  all  contracts,  in-  construction— 
eluding      contracts 
of  sale,  is  that  the  court  must,  if 
possible,  ascertain  and  give  effect  to 
the  mutual  intention  of  the  parties, 
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all  watch  houses,  signal  stations, 
signals,  and  other  similar  appliances 
that  may  be  now  or  at  any  time 
hereiifter  required,"  it  has  been  held 
that  an  interlocking  system  is  not  a 
"similar"  appliance  within  the  mean- 
ing of  the  contract.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  V.  Chicago,  M.  &  St. 
P.  R.  Co.  (1901)  113  Wis.  169,  87  N.  W. 
1085,  89  N.  W.  180. 

Similar  arransement  —  contraet. 

In  Mitchell  v.  McCullough  (1893)  4 
Ohio  C.  D.  471,  1  Ohio  Dec.  510,  evi- 
dence that  on  the  expiration  of  a  con- 
tract "a  similar  arrangement"  was 
entered  into  was  held  to  be  insufficient 
to  show  that  the  terms  of  the  new 
contract  were  the  same  as  the  old. 

Similar  articles  •»  import  duties. 

Construing  a  statute  relating  to 
import  duties,  the  court  in  United 
States  V.  Komada  (1908)  89  C.  C.  A. 
385,  162  Fed.  465,  affirmed  in  (1909) 
215  U.  S.  392,  54  L.  ed.  249,  30  Sup.  Ct. 
Rep.  136,  said:  "One  of  the  defini- 
tions of  the  word  'similar'  which  is 
given  in  Webster's  Dictionary  is  'near- 
ly corresponding ;  resembling  in  many 
respects;  somewhat  alike;  having  a 
•  general  likeness.'  We  think  it  is  in 
this  sense  the  word  is  used  in  the 
section  just  quoted.  The  language 
of  the  statute  is  that  each  imported 
article  not  enumerated,  which  is 
similar  'either  in  material,  quality, 
texture,  or  the  use  to  which  it  may  be 
applied,  shall  pay  the  same  rate  of 
duty  which  is  levied  on  the  enumer- 
ated article  which  it  most  resembles 
in  any  of  the  particulars  before 
mentioned;'  thus  showing  clearly  that 
the  article  need  not  be  the  same  in 
all  respects,  but  that  the  req^uired 
similarity  is  shown  if  there  is  a  re- 
semblance either  in  material,  qual- 
ity, texture,  or  the  use  to  which  it  may 
be  applied.  And  this  similarity  must, 
of  course,  be  a  real  or  substantial 
similitude  in  some  one  of  the  essential 
particulars  named."  See  to  the  same 
effect,  John  A.  Paterson  &  Co.  v. 
United  States  (1908)  92  C.  C.  A.  524, 
166  Fed.  733,  wherein  the  court  said: 
"Section  7  —  the  similitude  clause  -^ 
provides  'that  each  and  every  im- 
ported article,  not  enumerated  in  this 


act,  which  is  similar,  either  in  mate- 
rial, quality,  texture,  or  the  use  to 
which  it  may  be  applied,  to  any  article 
enumerated  in  this  act  as  chargeable 
with  duty,  shall  pay  the  same  rate  of 
duty  which  is  levied  on  the  enumer- 
ated article  which  it  most  resembles 
in  any  of  the  particulars  before 
mentioned.'  ...  It  will  be  observed 
that  in  order  to  invoke  the  provisions 
of  the  similitude  clause  it  is  not 
necessary  that  the  imported  article 
shall  be  found  similar  to  the  enumer- 
ated article  in  all  the  particulars 
mentioned  in  §  7;  it  is  enough  if 
similarity  be  found  in  any  one  of  these 
particulars.  This  is  clearly  stated  in 
the  brief  for  the  appellee  as  follows: 
'There  are  four  qualities  in  which 
the  similitude  may  reside  under  §  7,  to 
wit,  material,  quality,  texture,  and 
use;  and  the  presence  of  one  of  these 
qualities  is  sufficient  to  establish  the 
necessary  degree  of  similitude.'  It 
would  seem,  therefore,  when  the 
collector  examined  the  tariff  to  find 
an  article  similar  to  a  horsehair  hat 
braid  and  found  a  very  vague  and 
.questionable  resemblance  to  one  enu- 
merated article  in  'material,'  and  an 
exact  identity  to  another  enumerated 
article  in  the  'use  to  which  it  may  be 
applied,'  that  it  was  his  duty  to  pro- 
ceed under  the  paragraph  describing 
the  latter."  See  also  infra,  "Similar 
description — import  duties.'* 

In  the  similitude  of  bank  bills  •»  for- 
Kery. 

It  has  been  held  that  "similar"  does 
not  mean  "in  the  similitude  of,"  with- 
in the  meaning  of  a  statute  providing 
that  "if  any  person  shall  have  in 
his  possession  at  one  time,  ten  or 
more  bank  bills  or  notes,  in  the  simili- 
tude of  the  bank  bills  or  notes  pay- 
able to  the  bearer  or  to  the  order  of 
any  person,  issued  or  purporting  to 
have  been  issued  by  any  bank  or 
banking  company,  etc.,  with  intent  to 
utter  and  pass,  etc.,  such  bank  bills 
or  notes,  as  true  or  false,  knowing  the 
same  to  be  forged  or  counterfeit,  he 
shall  be  punished  by  imprisonment  in 
the  state  prison  for  life,  or  any  term 
of  years;"  and  that  an  indictment 
charging  a  defendant  with  having  "in 
his   custody   and  possession,   at  the 


J 


ANNO.— "SIMILAR. 


f> 


97 


same  time,  ten  similar  false,  forged, 
and  counterfeit  bank  bills,  purporting 
to  be  ten  bank  bills,  each  payable  to 
the  bearer  thereof,  and  to  be  signed 
by  the  president  and  cashier  of  the 
Merchants'  Bank,"  etc.,  was  insuffi- 
cient. State  V.  McKenzie  (1856)  42 
Me.  392. 

Similar  bvildiass  •^  w^ater  rate. 

Under  a  statute  (18  Vict.  chap.  30, 
§  2)  authorizing  a  municipality  to 
specify  and  declare  by  by-law  that  the 
proprietors  or  occupiers  of  "houses, 
stores,  and  similar  buildings"  in  the 
city  should  be  subject  to  an  annual 
rate,  or  assessment,  which  should  not 
exceed  2  shillings  in  the  pound  on 
the  assessed  annual  value  of  '^occu- 
pied  houses,"  and  one  half  of  the 
amount  on  "stores  and  similar  build- 
ings," it  has  been,  held  that  a  build- 
ing "in  the  lower  part  of  which  goods 
were  sold,  as  well  by  wholesale  as 
retail,  and  in  the  upper  part  of  which 
there  were  offices,  may,  as  regards 
water  rates,  be  considered  similar  to 
buildings  used  for  the  storing  and 
selling  of  goods  by  wholesale;  and 
therefore  that  it  ought  to  be  held  sub- 
ject to  the  lower  of  the  two  water 
rates."  Shaw  v.  Quebec  (1864)  15 
Lower  Can.  Rep.  68. 

Siaiilar  busineis —>  agreement  in  leaie. 

Where  premises  were  leased  with  a 
covenant  that  the  lessee  should  not 
conduct  a  business  "similar"  to  that 
of  another  tenant,  it  was  held  that 
any  business  which  was  sufficiently 
like  the  designated  business  to  com- 
pete therewith  was  "similar,"  within 
the  meaning  of  the  contract.  Drew  v. 
Guy  [1894]  3  Ch.  (Eng.)  25,  63  L.  J. 
Ch.  N.  S.  547,  71  L.  T.  N.  S.  220,  58 
J.  P. '803,  7  Reports,  220. 


^bnlldlug  amd  loan  assooiation. 

In  People  ex  rel.  Griffith  v.  Stand- 
ard Home  Go.  (1915)  59  Colo.  355,  148 
Pac.  869,  it  was  held  that  a  corpora- 
tion which  collected  money  from  con- 
tract holders  who  were  not  stock- 
holders, by  stated  dues  and  fines,  and 
which  loaned  its  funds  to  the  con- 
tract holders  on  the  terms  provided 
for  in  the  contracts,  was  engaged  in 
doing  a  business  similar  in  form  and 
character  to  one  which  collected  its 
17  A.L.R.— 7. 


funds  from  its  stockholders  by  stated 
dues  and  fines  and  loaned  the  funds 
to  the  stockholders. 

Similar  ease  —  JuHsdiotion  of  court. 

A  state  court  having  jurisdiction  of 
a  suit  to  recover  a  penalty  for  usury 
under  the  state  law  only  where  a  de- 
mand was  proved  has  been  held  to 
have  jurisdiction  of  a  suit  to  recover 
a  penalty  for  usury  from  a  national 
bank,  without  proof  of  a  demand  un- 
der a  Federal  statute  (Rev.  Stat. 
§  5198,  Comp.  Stat.  §  9759,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  747)  conferring  juris- 
diction to  entertain  suits  for  the  re- 
covery of  such  a  penalty  f^om  na- 
tional banks  on  state  courts  "having 
jurisdiction  in  similar  cases."  Com- 
mercial Nat.  Bank  v.  Phillips  (1916) 
61  Okla.  179,  160  Pac.  920.  In  that 
case  the  court  said :  "The  additional 
point  is  made  that  the  Federal  statute 
confers  jurisdiction  to  entertain  suits 
of  this  nature  only,  upon  state  courts 
'having  jurisdiction  in  similar  cases,* 
and  that  inasmuch  as  demand  is  nec- 
essary as  a  condition  precedent  to 
maintaining  such  a  suit  against  a 
state  bank  or  an  individual,  brought 
under  the  state  statute,  the  courts  in 
this  state  have  no  jurisdiction  to  en- 
tertain a  suit  for  the  recovery  of  a 
penalty  for  usury  against  a  national 
bank  unless  demand  be  proved,  for 
the  reason  that  unless  such  a  demand 
be  proved  a  state  court  has  no  juris- 
diction 'of  any  action  similar'  to  that 
arising  under  the  Federal  statute. 
With  this  contention  we  are  not  able 
to  agree.  In  our  judgment  the  word 
'similar,'  used  in  the  Federal  statute, 
refers  to  cases  of  like  general  nature, 
and  does  not  mean  cases  exactly  the 
same  as  that  under  the  Federal 
statute." 

Similar  charitable  institntiona  —  will. 

In  Rhode  Island  Hospital  Trust  Co. 
V.  Olney  (1887)  16  R,  L  184,  13  Atl. 
118,  it  appeared  that  the  testator^ 
after  disposing  of  certain  portions  of 
his  estate,  provided  by  his  will  for 
the  disposition  of  the  remaining  two 
quarters  of  trust  property  as  follows : 
"One  quarter  ...  to  educational 
institutions  similar  to  those  mei^- 
tioned  in  article  l^,  a,n4  the  remp.ip- 
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ing  quarter  to  charitable  institutions 
similar  to  those  mentioned  in  article 
18."  The  court  held  that  the  institu- 
tions named  in  article  13  were  not 
competent  to  take  under  this  provi- 
sion of  the  will,  but  that  institutions 
resembling  them  in  the  important 
particulars  were  competent  to  take. 

Siatilar   eiroumstanoMi  —  pxioe   of  ele«* 
trioity. 

Under  a  statute  (Act  of  Parliament 
1882,  §  19)  which  provided  that  every 
person  within  a  certain  area  should 
be  entitled  to  a  supply  of  electricity 
en  the  same  terms  on  which  any  other 
person  in  the  area  was  entitled,  un- 
der "similar  circumstances,"  to  a  cor- 
responding supply,  it  has  been  held 
that  the  circumstances  were  not  simi- 
lar where  one  consumer  was  on  the 
day  load,  and  another  on  the  night 
load.  Metropolitan  Electric  Supply 
Go.  v.  Ginder  [1901]  2  Gh.  (Eng.)  799, 
70  L.  J.  Gh.  N.  S.  862,  84  L.  T.  N.  S. 
818,  49  Week.  Rep.  508,  65  J.  P.  519, 
17  Times  L.  R.  435. 

Similar  eonstmotion  •»  patent  flooring. 

It  has  been  held  that  under  a  stipu- 
lation»  in  a  contract  granting  a  license 
to  use  a  patent  flooring  process,  that 
"the  party  of  the  second  part,  during 
the  existence  of  this  contract,  shall 
not  use  or  sell,  or  cause  to  be  used 
or  sold,  any  construction  similar  to 
that  of  said  party  of  the  first  part 
which  is  hereby  granted,"  any  con- 
struction which  could  be  used  for  the 
same  purposes  as  that  granted,  so  as 
to  compete  therewith,  was  "similar" 
and  a  violation  of  the  covenant. 
Standard  Fireproofing  Co.  v.  St.  Louis 
Expanded  Metal  Fireproofing  Go. 
(1903)  177  Mo.  559,  76  S.  W.  1008. 

Similar  deioription  ^  import  dntiei. 

Under  the  United  States  Customs 
Act  of  1862,  which  provided  for  a 
duty  "on  all  delaines,  cashmere  de- 
laines, muslin  delaines,  barege  de- 
laines, composed  wholly  or  in  part  of 
worsted,  wool,  mohair,  or  goat's  hair, 
and  on  all  goods  of  similar  descrip- 
tion," it  was  held  that  the  words  "of 
similar  description"  were  not  words 
of  art  or  commercial  terms,  but  that 
the  similarity  intended  by  the  statute 
referred  to  tiie  product  and  its  adap- 


tation to  uses,  and  to  its  uses,  and 
not  to  the  process  by  which  it  was 
produced.  Greenleaf  v.  Goodrich 
(1875)  1  Hask.  586.  Fed.  Gas.  No. 
5,778,  affirmed  in  (1880)  101  U.  S.  278. 
25  L.  ed.  845.  See  also  supra,  "Similar 
article — ^import  duties." 

Sin&ilar    employment  —  discharged    ser- 
Tant. 

It  has  been  held  that  it  is  not  the 
duty  of  a  tailor  who  has  been  wrong- 
fully discharged,  to  hire  out  as  a 
cook  or  a  domestic  servant,  or  to  en- 
gage in  other  occupations  uncongen- 
ial to  him,  under  the  rule  requiring 
one  who  has  been  discharged  to  seek 
"similar  employment."  Tenzer  v.  Gil- 
more  (1905)  114  Mo.  App.  210,  89  S. 
W.  841. 

Similar  fees  — foreign  insurance  eom^ 
pany. 

In  Fidelity  &  D.  Go.  v.  Brown  (1918) 
92  Vt  890,  104  Atl.  234,  the  following 
section  of  the  Vermont  Insurance 
Statutes  was  construed:  "If  another 
state  or  country  imposes  upon  or  re* 
quires  of  a  domestic  insurance  com- 
pany or  its  agents  doing  business 
therein,  fees,  fines,  penalties,  deposits, 
obligations,  or  prohibitions  exceeding 
those  imposed  by  this  state  upon  or 
required  of  foreign  insurance  com- 
panies doing  business  herein,  an  in* 
surance  company  organized  under  the 
laws  of  such  other  state  or  country 
and  its  agents  doing  business  in  this 
state  shall  be  subject  to  the  fees,  fines, 
penalties,  deposits,  obligations  or 
prohibitions  similar  to  those  so  im- 
posed in  such  other  state  or  country." 
The  court  said:  "It  seems  pretty 
clearly  to  have  been  the  intention  of 
the  legislature,  when  this  statute  is 
applicable,  to  return  like  for  like — 
to  treat  an  insurance  company  com- 
ing from  another  state  or  country,  to 
do  business  here,  the  same  as  such  a 
company  from  this  state  is  treated  in 
such  other  state  or  country,  while 
doing  business  there.  So  long  as  the 
provisions  of  the  original  bill  related 
solely  to  life  insurance  companies,  the 
amount  of  the  fees,  etc.,  was  aptly 
fixed  as  'the  same.'  And  yet  it  was 
fixed  by  classification,  for  no  two  in- 
surance companies,  even  of  the  same 
class,  are  identical;  they  have  but  a 
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creneral  likeness,  are  therefore  only 
similar.  Were  the  law  in  terms  to  im- 
pose the  same  fees,  etc.,  'similar  in- 
surance companies/  there  should  seem 
to  be  no  doubt  as  to  the  meaning  in- 
tended; and  yet  as  the  law  was  passed, 
and  as  it  now  is,  broad  enough  to 
bring  within  its  provisions  all  in- 
surance companies,  we  think  the 
same  idea  of  classificatian  obviously 
flows  out  of  the  nature  of  the  purpose 
to  be  accon^>lished,  and  that  the  word 
'similar,'  in  connection  of  its  use, 
carries  with  it  this  basic  idea,  and 
that  such  was  the  intention.  There- 
fore, by  the  law  of  (he  section  of  the 
statute  in  question,  when  applicable, 
the  fees,  etc.,  which  shall  be  imposed 
upon  or  required  of  an  insurance  com- 
pany, organized  under  the  laws  of  an- 
other state  or  country,  and  its  agents 
doing  business  in  this  state,  shall 
correspond  in  amount  to  the  fees,  etc., 
imposed  by  such  other  state  or  coun- 
try upon  an  insurtoce  company  of  the 
same  classification,  incorporated  in 
this  state,  or  its  agents,  doing  busi- 
ness in  such  other  state -or  country." 

Wmllar  h^iuwkold  effect*  « import  dv 
ties. 

Under  a  statute  providing  that 
"books,  libraries,  usual  and  reasonable 
furniture,  and  similar  household 
effects  of  persons  or  families  from 
foreign  countries,  all  the  foregoing  if 
actually  used  abroad  by  them  not  less 
than  one  year,  and  not  intended  for 
any  other  person  or  persons,  nor  for 
sale,"  shall  be  exempt  from  duty,  it 
has  been  held  that  an  automobile  can- 
not be  said  to  be  similar  to  books, 
libraries,  or  usual  and  reasonable 
household  furniture.  United  States 
▼.  W.  R.  Grace  &  Co.  (1909)  92  C.  C. 
A.  596.  166  Fed.  748.  • 

Similarly  indoried  •»  commercial  paper. 

It  has  been  held  that  the  term 
"similarly  indorsed,"  when  used  with 
relation  to  commercial  paper,  means 
presented  to  the  holders  in  the  same 
manner,  and  indorsed  in  the  same 
handwriting.  Merchant's  Bank  v. 
Bostwick  (1878)  28  U.  C  C.  P.  450. 

Similar     intellisence  ~  initmotion     to 


In    Barker   v.    Ohio   River   R.   Oo. 


(1902)  51  W.  Vtf.  428,  41  S.  E.  148,  90 
Am.  St.  Rep.  808, 12  Am.  Neg.  Rep.  580, 
the  court  held  that;  in  an  instruction 
that  "contributory  negligence  is  the 
absence  of  that  degree  of  care  which 
an  ordinarily  prudent  person  of  similar 
intelligence  and  of  the  same  class 
would  exercise  under  like  circum- 
stances,'' the  term  "similar  intel- 
ligence" meant  ordinary  intelligence. 

Interest  limilarly  affected  *  Judgment. 

In  Mottet  V.  Stafford  (1917)  94 
Wash.  572,  162  Pac.  1001,  it  was  held 
that  where  two  clredttbrs  irarhished  a 
judgment,  and  only  one  of  them  was 
^successful  in  the  lAwer  cburt,  the 
*^  unsuccesslf ul  creditor  and  iin  assignee 
of  the  Judgment  garnished,  were  not 
parties  whose  interests  were  "simi- 
larly aifected"  with'in  the  mieaning  of 
the  following  statute!  !  "Atl  parties: 
whose  interests  are  .'similarly  affected 
by  any  judgihent  or  ord.6r  appealed 
from  may  join  in  th6  notice  of  appeal 
whether  it  be  given  ^t  the  time  when 
such  judgment  or  brder  is  rendered  or 
made,  or  i3ubse(]|^tiently;;aiid  any  such 
party  who  h^d  pot  joinelliri  the  n6tice 
may  at  any  time  ^ithih  tet)  dAys  after 
the  notice  is  given  or  served,  s^rve  an 
independent  notice  of  like' appeal,  or 
join  in  the  appeal  ali-eady  taken." 

Similar  Jnriidietiem  ^  hnetin^s  eonrt.. 

In  Chahoon  v.  CJom. .  ( 1S71)  21  Gratt. 
( Va.)  822,  the  court  held  that  a  clause 
in  the  Virginia  Constitution  declaring 
that  "for  each  city  or  town  in  the 
state  containing  a  population  of  5,000^ 
shall  be  elected,  on  thjB  joint  vote  of 
the  two  houses  Of  the  general  assem- 
bly, bne  city  judge,  who  shall  hold  a 
corporation  or  hustings  court  of  said 
city  or  town,  as  often,  arid  as  many 
days  in  each  month,  as  may  be  pre- 
scribed by  law  with  similar  jurisdic- 
tion which  may  be  giveh  by  law  to  cir- 
cuit courts  of  this  state,  and  shall  hold 
his  office  for  a  term  of  six  years,"  etc.„ 
was  intended  as  an  extension  and  not 
as  a  restriction,  and  that  although 
the  circuit  court  did  not  have  jurisdic- 
tion of  prosecutions  for  felonies,  the 
hustings  court  might  by  law  be  given 
such  jurisdiction. 

Similar  law  — benefit  of  atatnte. 

In  Orr  v.  Wright  (1898)  —  Tex.  Civ. 
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App.  —  ,  46  S.  W.  629,  construing  a 
statute  providing  that  **the  benefit  of 
the  provisions  of  this  chapter  shall 
not  extend  to  the  residents  of  any  state, 
territory,  district,  or  county  in  which 
a  similar  law  does  not  exist  in  favor 
of  the  residents  of  this  state,"  the 
court  said :  "The  word  'similar*  is  of- 
ten used  to  denote  partial  resem- 
blance also  sameness  in  all  essential 
particulars.  Com.  v.  Fontain  (1879) 
127  Mass.  454.  Mr.  Webster  defines 
'similar'  as  'exactly  corresponding,  re- 
sembling in  all  respects,  precisely 
alike;  also,  as  nearly  corresponding, 
Tesembling  in  many  respects,  some- 
^what  alike,  having  a  general  likeness.'* 
Webster's  Int.  Diet.  1895.  We  do  not 
think  that  the  restricted  and  circum- 
scribed definition  of  the  word  'similar' 
insisted  upon  by  appellants  is  the  one 
intended  by  the  legislature  when  this 
statute  wais  enacted.  It  was  not  con- 
templated that  the  benefits  of  this 
statute  should  only  apply  to  the  resi- 
dents of  the  state,  territory,  etc.,  hav- 
ing a  statute  exactly  like  ours.  It  was 
intended  that  the  benefits  of  this 
statute  should  extend  to  the  residents 
of  any  siatie,  territory,  district,  or 
county  in  which  a  remedy  was  provid- 
ed by  the  laws  of  such  state,  territory, 
•district,  or  county,  for  the  removal  of 
the  estate  of  a  nonresident  ward  of 
such  state,  etc.,  corresponding  in  its 
essential  particulars  to  the  provisions 
of  our  statute  relating  to  nonresident 
guardians  and  wards." 

Bimilar  law  •»  eleotions. 

Construing  a  statute  providing  that, 
"'after  an  election  has  been  held  in  any 
territory  under  the  provisions  of  this 
-or  any  other  similar  law,  no  other  or 
subsequent  election  shall  be  ordered 
•or  held  for  the  same  territory,  or  any 
part  thereof,  within  six  months  next 
^fter  said  election,"  it  has  been  held 
that  an  election  to  vote  on  annexing 
territory  was  similar  to  a  former  elec- 
tion to  vote  on  annexing  other  terri- 
tory, which  included  the  territory  sub- 
rsequently  sought  to  be  annexed. 
State  ex  rel.  Sigsbee  v.  Birmingham 
(1908)   160  Ala.  196,  48  So.  843. 

Similar  off emie  —  pm&islunent. 

In  Com.  V. /Fontain  (1879)  127  Mass. 


452,  the  court  had  under  consideration 
a  statute  providing  as  follows:  "When 
it  is  provided  by  law  that  an  offender 
shall  be  punished  by  a  fine  and  im- 
prisonment in  the  jail,  or  by  a  fine  and 
imprisonment  in  the  house  of  correc- 
tion, such  offender  may,  at  the  dis- 
cretion of  the  court,  be  sentenced  to 
be  punished  by  such  imprisonment 
without  the  fine,  or  by  such  fine  with- 
out the  imprisonment,  in  all  cases 
where  the  offender  shall  prove  or  show 
to  the  satisfaction 'of  the  court  that  he 
has  not  before  been  convicted  of  a  sim- 
ilar offense."  It  was  held  that  the 
legislature  intended  the  word  "sim- 
ilar" to  denote  sameness  in  all  essen- 
tial particulars,  and  that  a  conviction 
for  illegally  keeping  liquor  for  sale 
was  not  similar  to  a  conviction  for 
keeping  a  tenement  used  for  illegally 
keeping  and  selling  liquor,  within  the 
act. 


Similar   oIKoer  —  olmroli 

In  Weld  V.  May  (1852)  9  Cush. 
(Mass.)  181,  construing  a  statute  pro- 
viding that  "the  deacons,  church- 
wardens, or^  other  similar  officers  of 
all  churches  or  religious  societies,  if 
citizens  of  the  United  States,  shall  be 
deemed  bodies  corporate,"  the  court 
held  that  a  church  treasurer  was  not 
a  "similar"  officer  within  the  meaning 
of  the  statute. 

Similar  paper  —  Federal  offence. 

Under  a  statute  providing  that 
"every  person  .  .  .  who  has  or  re- 
tains in  his  control  or  possession, 
after  a  distinctive  paper  has  been 
adopted  by  the  Secretary  of  the  Treas- 
ury for  the  obligations  and  other  se- 
curities of  the  United  States,  any 
similar  paper  adapted  to  the  making 
of  any  such  obligation  or  other  se- 
curity, except  under  the  authority  of 
the  Secretary  of  the  Treasury,  or  some 
other  proper  officer  of  the  United 
States,  shall  be  punished,"  etc.,  it  has 
been  held  that  a  person  having  such 
distinctive  paper  in  his  possession 
without  the  authority  of  the  Secretary 
of  the  Treasury  was  guilty  of  a  viola- 
tion of  the  act,  as  the  paper  was 
"similar"  to  itself  in  that  it  was  "ex- 
actly   alike."      Krakowski   v.    United 
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States  (1908)  88  C.  C.  A.  262,  16  Fed. 
89. 

M»llmy  prass  •»  contract. 

In  the  reported  case  (Fletcher  v. 
INITSSTATB  CHEMICAL  Co.  ante,  92) 
it  appeared  that  the  parties,  at  the 
time  of  makinsr  a  contract,  had  before 
them  drawings  of  presses  and  intend- 
ed to  construct  certain  presses  to  con- 
fonn  thereto.  The  drawings  had  a 
general  likeness  to,  but  were  not 
exactly  like,  Shriver  presses.  The 
court  holds  that  the  construction  of 
presses  in  conformity  with  the  draw- 
ings, though  not  exactly  like  Shriver 
presses,  did  not  violate  a  stipulation 
of  the  contract  that  the  presses  were 
to  be  "similar"  to  Shriver  presses. 

tHwIlT  privileges  ^  lioenee  to  pkotog- 
mplier. 

It  has  been  held  that  a  permit  given 
to  a  person  to  cut  silhouettes  of  cus- 
tomers out  of  black  paper,  with  scis- 
sors, was  not  a  breach  of  a  covenant 
made  in  granting  a  license  to  a  photog- 
rapher to  take  photographs  within  a 
certain  portion  of  exposition  grounds, 
which  provided  that  ''the  said  lessor 
hereby  covenants  and  agrees  with  said 
lessee  that  it  will  not,  during  the  exist-- 
ence  of  this  contract,  grant  like  or 
similar  privileges  hereby  granted,  to 
any  other  person,  persons,  or  corpo- 
rations." Frankel  v.  German  Tyrolean 
Alps  Co.  (1906)  121  Mo.  App.  51,  97 
S.  W.  962. 

M»il«T  property  •»  eminent  domain. 

In  Wassenich  v.  Denver  (1919)  67 
Cola  456,  186  Pac.  533,  the  court  said, 
in  holding  that  evidence  of  the  price 
paid  for  other  tracts,  if  similar  to  the 
one  in  question,  was  admissible  in  an 
eminent  domain  proceeding,  and  that 
the  other  tracts  were  in  fact  similar: 
"All  the  tracts  were  situated  in  the 
same  general  section  and  locality  of 
the  city,  and  were  not  more  than  a 
quarter  of  a  mile  apart.  They  were 
^e  same  kind  of  property,  and  all  had 
the  same  general  features  and  char- 
Mteristics.  They  were  trackage  prop- 
erties, and  valuable  principally  for 
trackage  use,  and  actually  used  for 
that  purpose.  The  section  of  the  city 
they  were  in  placed  them  in  a  general 
class  by  themselves,  easily  distinguish- 


able from  uptown  business  property, 
or  from  the  ordinary  resident  portions 
of  the  city.  True,  each  tract  possessed 
many  differences,  just  as  things  that 
are  similar  may  differ  in  many  re*^ 
spects.  But  that  does  not  make  the 
evidence  inadmissible.  It  being  the 
same  kind  of  property,  valuable 
principally  for  the  same  use,  possess- 
ing the  same  general  features,  situat- 
ed in  the  same  general  locality  of  the 
city,  and  used  for  the*  same  purpose, 
we  do  not  think  it  was  an  abuse  of 
discretion  for  the  court  to  admit  the 
evidence.  All  business  property  in  a 
general  section,  or  all  residence  prop- 
erty in  a  general  locality,  is  'similar* 
in  the  sense  in  which  the  word  is  here 
used,  though  each  parcel  may  possess 
many  points  of  difference.  Similarity 
does  not  mean  identical,  but  having 
a  resemblance.  No  general  rule  can 
be  laid  down  regarding  the  degree  of 
similarity  that  must  exist  to  make  such 
evidence  admissible.  It  must  neces- 
sarily vary  with  the  circumstances  of 
each  particular  case.  Whether  the 
properties  are  sufficiently  similar  to 
have  some  bearing  on  the  value  under 
consideration,  and  to  be  of  any  aid  to 
the  jury,  must  necessarily  rest  largely 
in  the  sound  discretion  of  the  trial 
court,  which  will  not  be  interfered 
with  unless  abused.  The  court  must' 
determine  the  question  before  admit- 
ting the  evidence,  and,  after  it  is  ad- 
mitted, the  opposite  party  may  shoiw 
to  the  jury  that  the  circumstances  are 
such  as  to  render  it  of  little  or  no 
value.  In  determining  the  weight  of 
such  evidence,  the  jury  may  consider 
the  time  of  the  sale,  the  amount  of 
land,  and  any  and  all  differences,  facts, 
or  circumstances  affecting  the  value  of 
such  evidence.  The  court  did  not  err 
in  holding  that  the  sales  of  the  two 
parcels  were  sufficiently  similar  to 
make  the  evidence  admissible." 

Similar  property  ^  taxation. 

Construing  a  statute  providing 
that  "from  and  after  the  year  1900,. 
the  property,  real  and  personal,  in 
the  territory  so  annexed,  shall  be 
liable  to  taxation  therefor,  in  the 
same  manner  and  forfti  as  similar 
property  within  the  present  limits  of 
said  city  may  be  liable,"  the  court  said : 
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^'The  word  'similar/  as  used  in  this 
clause  of  the  section,  does  not  refer 
to  property  improved  in  any  partic- 
ular way,  or  located  in  any  particular 
locality  in  the  city.  It  has  reference 
to  real  and  personal  property  within 
the  then  limits  of  the  city,  and,  had 
there  been  lio  proviso  added  to  this 
section,  the  clause  quoted  would  have 
indicated  otearly  the  intention  of  the 
legislature  to  be  that  after  the  year 
1900  all  property  in  the  annex,  real  and 
personal,  should-  be  liable  to  taxa- 
tion at  the  full  city  rate  in  the  same 
manner  and  form  as  other  real  and 
personal  property  in  the  city."  Bal- 
timore V.  Gail  (1907)  106  Md.  684,  68 
Atl.  282. 

Similar  jpurposes  —  eztradUtlon. 

Under  f^  statute  (Act  of  August  3, 
1882,  §  5,  ^2  Stat,  at  L.  216,  chap.  378, 
€omp.  Stat«  §  10,116,  3  Fed,  Stat.  Anno. 
2d  ed.  p.  313)  providing  that  "dep- 
ositions, lyarrants,  jor  other  papers,  or 
copies  thereof,  shall  Ife  received  and 
admitted  as  eviden<;e  on  such  hearing, 
for  all  the  purposes  of  such  hearing, 
if  they  ahall  be  properly  and  legally 
authenticated  so  as  to  entitle  them  to 
be  received  for  similar  purposes  by  the 
tribunals  o£.t^e  foreign  country  from 
which  the  accused  party  shall  have 
•escaped;  anfl  the  certificate  of  the 
principal  diplomatic  or  consular  officer 
•of  the  United  Stjates  resident  in  such 
foreign  country  shall  be  proof  that 
any  deposition,  warrant,  or  other 
paper,  .or  copies  thereof,  so  offered, 
are  authenticated  in  the  manner  re- 
quired by  this  act,"  it  has  been  held 
that  the  words  "similar  purposes" 
mean  "all  the  purpgses  of  such  hear- 
ing"— that  is,  proof  of  criminality. 
Re  McPhun  (1887)  24  Blatchf.  254, 
30  Fed.  57;  Re  <)teiza  v.  Cortes  (1890) 
136  U.  S.  330,  34  L.  ed.  464,  10  Sup. 
Ct.  Rep.  1031,  8  Am.  Crim.  Rep.  241. 
See  to  the  same  effect,  Re  Lincoln 
(1915)  228  Fed.  70. 

flimilar  soheme  —  lottery* 

An  arrangement  for  the  selling  of 
lots,  and  a  drawing  by  which  the  lots 
sold  were  to  be  parceled  out  to  the 
buyers,  have  been  held  to  be  similar 
to  a  lottery,  under  a  statute  making 
it   a  penal  offensie  to   send,  a  letter 


through  the  mails  concerning  "a  lot- 
tery ....  or  similar  scheme  of« 
f  ering  prizes  dependent  in  whole  or  in 
part  upon  lot  or  chance."  United 
States  V,  Ridgway  (1912)  199  Fed.  286. 

Similar  stook  —  uUea  ooatraet. 

In  Canada  Glue  Co,  v.  Galibert 
(1909)  Rap.  Jud.  Quebec  36  C.  S.  473, 
18  Ann.  Cas.  791,  the  contract  under 
consideration  provided  that  the  buyer 
should  pay  for  certain  calf  and  sheep 
skin  trimmings  as  high  a  price  as  he 
paid  to  other  tanners  for  "similar 
stock."  It  was  held  that  hide  trim- 
mings other  than  calf  or  sheep  skin, 
but  used  for  the  same  purpose,  consti- 
tuted ''similar  stock"  within  the  mean- 
ing of  the  contract. 

Similar    table  — permitting    minor    to 
play  on  pool  table. 

.In  construing  a  statute  relating  to 
the  playing  by  minors  on  a  pigeonhole 
table,  "or  any  table  similar  thereto, 
or  any  billiard  table,"  the  court  in  Com. 
V.  Nance  (1914)  158  Ky.  444, 166  S.  W. 
423,  held  that  a  pool  table  was  within 
the  statute,  saying:  'The  evidence 
.  .  .  showed  that  'pigeonhole  tables' 
are  tables  not  so  wide  as  pool  tables, 
and  longer,  but  with  four  legs,  and 
with  rubber  cushions  on  the  sides 
and  ends  and  covered  with  cloth,  and, 
instead  of  having  pockets  at  each 
corner  and  on  the  sides,  had  a  number 
of  holes  in  the  table  at  one  end  and 
certain  pegs  at  or  near  these  holes; 
that  the  game  was  played  with  balls 
and  a  cue,  and,  instead  of  the  balls 
being  numbered  as  in  the  other  game, 
the  holes  or  pockets  into  which  the 
balls  rolled  through  the  holes  are 
numbered.  It  appears  in  the  evidence 
that  in  playing  pool  the  player  may 
shoot  from  any  side  or  end  of  the 
table  where  the  cue  ball  may  happen 
to  be,  in  his  effort  to  put  the  numbered 
balls  into  the  pockets,  while  in  play- 
ing on  the  pigeonhole  table  he  is  re- 
quired to  shoot  altogether  from  one 
end  of  the  table.  In  each  game  it  is 
the  purpose  to  put  the  balls  either 
into  the  pockets  or  the  holes.  Each 
table  is  constructed  along  the  same 
general  lines.  W^^I^  ^^^  dimensions 
of  the  tables  are  different,  they  are 
each  covered  with  a  cloth,  and  they 
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are  each  surrounded  by  rubber  cush- 
ions to  srive  life  to  the  balls  when  they 
strike  them;  it  requires,  in  each  game, 
the  same  skill  and  practice  to  put  the 
balls  in  the  pockets  on  the  one  table  as 
to  put  them  into  the  holes  on  the  other 
table;  and  in  a  general  way  it  may  be 
said,  not  only  that  the  tables  are  con- 
■structed  along  the  same  general  lines, 
but  that  games  played  upon  the  tables 
require,  in  a  general  way,  the  same 
sort  of  skill,  the  same  kind  of  practice, 
.2nd  a  knowledge  of  the  same  character. 
Manifestly,  it  was  the  purpose  of  this 
enactment  to  discourage  minors  from 
frequenting  such  places,  and  to  protect 
them  from  the  evil  habits  which  may 
be  so  easily  contracted  in  such  sur- 
roundings. With  this  purpose  of  the 
statute  in  view,  and  considering  the 
general  similarity  between  the  two 
games  of  pool  an<L  pigeonhole,  it  can- 
not be  said  with  any  degree  of  reason 
that  it  was  the  purpose  of  the  statute 
to  protect  them  from  the  playing  of 
pigeonhole  pool,  anid  not  to  protect 
them  from  the  playing  of  ordinary 
fifteen  ball  pool.  Statutes  must  be 
given    a    reasonable    interpretation^ 


and  must  always  be  construed  so  as 
to  effectuate  the  purpose  of  their  en- 
actment when  it  can  be  done  without 
doing  violence  to  the  language  itself." 

Similar  use  •»  streets* 

The  use  of  a  street  for  an  awning 
constructed  of  iron  and  glass  has  been 
held  to  be  similar  to  the  use  of  a  street 
for  bow  or  bay  windows,  hitching 
posts,  areaways,  steps,  planting  of 
trees,  storm  doors,  drains  and  drain 
pipes  and  stands,  under  a  statute  per- 
mitting the  board  of  estimate  to  grant 
the  use  of  the  streets  for  the  latter 
and  similar  uses  without  an  ordinance. 
Preston  v.  Likes  (1906)  103  Md.  191, 
62  Atl.  1024. 

Similar  work  •»  bvildins  eontraot. 

Under  a  contract  providing  that 
certain  interior  fittings  and  fixtures 
shall  be  "similar*'  to  those  in  a  certain 
store,  the  work  is  not  to  be  an  exact 
duplicate  of  that  in  the  store  named, 
but  as  nearly  like  it  as  the  provisions 
of  the  contract  and  the  general  condi- 
tions will  permit.  Greenbaum  v.  De 
Jong  (1917)  166  N,  Y.  Supp.  1042. 

W.  S.  R. 


WESTERN  UNION  TELEGRAPH  COMPANY,  Appt, 

V. 

S.  D.  (Alias  Kate)  BARBOUR. 

Alabama  Supreme  Courts  April  2X,,  X92Xt 

(—  Ala.  — ,  89  So.  299.) 

Trial  —  question  for  jury  — ->  negligence  of  telegraph  company, 

1.  Whether  or  not  it  is  negligence  not  to  attempt  to  notify  the  sender 
of  a  telegram  of  inability  to  deliver  the  message  after  it  reached  its 
destination,  because  the  sendee  cannot  be  found,  is  a  question  for  the 
jury. 

[See  note  on  this  question  beginning  on  page  109.] 

Telegraph  —  duty  of  corporation  ac- 
cepting message. 

2.  A  telegraph  company  accepting 
a  message  for  transmission  and  deliv- 
ery undertakes  to  transmit  and  deliv- 
er it  promptly. 

[See  26  R.  C.  L.  548.] 

]>efinition  —  'promptly''  —  transmit- 
ting telegram. 

3.  The    word   ''promptly,*'   defining 


the  duty  of  a  telegraph  company  in 
transmitting  and  delivering  messages, 
means  expeditiously  and  without  un- 
due delay;  that  is,  as  quickly  as  is 
practicable  under  the  circumstances. 

Evidence  —  burden   of   proof  — -  ab- 
sence of  negligence. 

4.  Absence  of  negligence  is  a  de- 
fense to  an  action  for  failure  prompt- 
ly to  transmit  and  deliver  a  telegram. 
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but  the  burden  of  proof  is  on  the  tele- 
graph company. 

[See  26  R.  C.  L.  595,  596.] 

Pleading  —  complaint  for  negligence 
in  transmitting  telegram  —  suf- 
ficiency. 

5.  A  complaint  for  damages  against 
a  telegraph  company  which  alleges 
acceptance  by  it  for  transmission  and 
delivery  of  a  message  announcing 
death,  and  failure  to  transmit  prompt- 
ly, is  not  demurrable. 

—  duplicity  in  breaches  of  contract. 

6.  A  complaint  in  contract  is  not 
demurrable  because  it  seeks  damages 
for  several  distinct  breaches  of  the  ob- 
ligation imposed  by  law  upon  one  en- 
tering into  such  a  contract. 

—  defective  statement  of  portion  of 
claim, 

7.  A  count  of  a  declaration  is  not 
demurrable  as  a  whole  because  it 
states  defectively  one  of  several 
breaches  of  a  contract  set  out  in  it. 

Pleading  —  demurrer  —  raising  ques- 
tion of  right  to  damages. 

8.  The  question  of  the  right  of  a 


sender  of  a  telegram  to  recover  for 
mental  suffering  because  of  its  non- 
delivery cannot  be  raised  by  demurrer,, 
whether  the  liability  of  the  company 
is  governed  by  state  or  Federal  law» 

— »  plea  —  failure  to  answer  whole 
claim. 

9.  The  question  of  the  right  of  the 
sender  of  a  telegram  to  recover  for. 
mental  suffering  caused  by  its  nonde- 
livery cannot  be  raised  by  a  plea  set- 
ting up  the  fact  that  the  message  was 
interstate,  where  the  complaint  alsa 
seeks  a  recovery  of  the  sum  paid  for 
the  service. 

Commerce  —  interstate  —  domestic 
telegram  passing  through  other 
state. 

10.  Where  a  telegram  between  two 
points  in  one  state  passes  through  the 
accustomed  relay  point  in  another 
state,  it  is  interstate  commerce,  and 
therefore  damages  "for  mental  suffer- 
ing cannot  be  recovered  for  delay  in 
transmitting  and  delivering. 

[See  5  R.  C.  L.  742;  26  R.  C.  L.  618.1 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Tusca- 
loosa County  (Foster,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  failure  of  defendant  promptly  to  deliver  a 
death  message.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cabaniss,  Johnston,  Cocke,  A  count  in  an  action  against  a  tele- 
&  Cabaniss,  Francis  R.  Stark,  and  H.     graph  company  for  failure  to  transmit 


A.  Jones  and  D.  K.  Jones,  for  appel- 
lant: 

A  count  in  an  action  against  a  tele- 
grapk^  company  which  alleges  that  de- 
fendant contracted  to  transmit  and 
deliver  a  telegram,  but  does  not  al- 
lege that  it  agreed  to  do  so  promptly, 
and  which  avers  that  the  contract  was 
breached  by  its  failure  to  transmit 
and  deliver  promptly,  is  subject  to  de- 
murrer because  it  does  not  show  that 
defendant  broke  the  contract  which  it 
made,  since  for  aught  that  appears 
from  the  averments  of  the  count  de- 
fendant performed  its  contract  to 
transmit  and  deliver,  though  it  may 
not  have  done  so  promptly. 

Wellman  v.  Jones,  124  Ala.  580,  27 
So.  416;  37  Cyc.  1722;  Western  U. 
Teleg.  Co.  v.  Smith,  —  Tex.  Civ.  App. 
— ,  133  S.  W.  1062;  Western  U.  Teleg. 
Co.  V.  Henry,  87  Tex.  165,  27  S.  W. 
63;  Lewis  v.  Southwestern  Teleg.  & 
Teleph.  Co.  •—  Tex.  Civ.  App,  — ,  59 
S.  W.  303. 


and  deliver  a  telegram  promptly  must 
allege  that  the  delay  in  delivery,  or 
failure  to  deliver,  was  caused  by  a 
want  of  reasonable  and  ordinary  care 
on  the  part  of  the  defendant,  since  a 
telegraph  company  is  not  an  insurer 
of  the  delivery  of  telegrams,  but  is 
only  under  the  duty  to  exercise  rea- 
sonable and  ordinary  care. 

39  Cyc.  1671 ;  Western  U.  Teleg.  Co. 
V.  Cunningham,  99  Ala.  314,  14  So. 
579;  Western  U.  Teleg.  Co.  v,  Cham- 
blee,  122  Ala.  428,  82  Am.  St.  Rep.  89,. 
25  So.  232;  Western  U.  Teleg.  Co.  v. 
Crumpton,  138  Ala.  632,  36  So.  517; 
Western  U.  Teleg.  Co.  v.  Blocker,  138 
Ala.  484,  35  So.  468 ;  Western  U.  Teleg. 
Co.  V.  Whitson,  145  Ala.  426,  41  So. 
405;  Western  U.  Teleg.  Co.  v.  Garth- 
right,  151  Ala.  413,  44  So.  212;  West- 
ern U.  Teleg.  Co.  v.  Littleton,  169  Ala. 
99,  53  So.  97 ;  McGehee  v.  Western  U. 
Teleg.  Co.  169  Ala.  109,  63  So.  206,. 
Ann.  Cas.  1912B,  512. 

In  an   action  against  a  telegraph 
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company,  a  count  which  alleges  that 
the  defendant  undertook,  and  was 
paid  a  consideration,  to  transmit  and 
deliver  a  message,  and  which  also  al- 
leges that  defendant  was  under  the 
duty  to  notify  the  sender  if  for  any 
reason  it  could  not  deliver  the  mes- 
sage to  the  addressee,  but  which 
fails  to  allege  that  defendant  made 
any  agreement  so  to  notify  the  send- 
er, or  was  paid  an^  consideration 
therefor,  is  subject  to  demurrer. 

Western  U.  Teleg.  Co.  v.  Hawkins, 
14  Ala.  App.  295.  70  So.  12;  Newton 
V.  Brook,  134  Ala.  269,  32  So.  722; 
Birmingham  R.  Light  &  P.  Co.  v.  Ab- 
bott, 6  Ala.  App.  643,  60  So.  970. 

It  is  the  duty  of  a  telegraph  com- 
pany to  exercise  care  to  find  the  ad- 
dressee and  make  delivery.  If  it  ex- 
ercises that  diligence,  it  is  under  no 
further  duty  to  the  sender.  If,  on  the 
other  hand,  it  fails  to  exercise  due 
diligence  to  make  delivery,  it  violates 
its  duty,  and  the  sender's  right  of  ac- 
tion is  complete,  and  there  is  no  sep- 
arate, independent  duty  to  notify  the 
sender. 

Western  U.  Teleg.  Co.  v.  Henderson, 
89  Ala.  510,  18  Am.  St.  Rep.  148,  7  So. 
419;  Western  U.  Teleg.  Co.  v.  Merrill, 
144  Ala.  618,  113  Am.  St.  Rep.  66,  39 
So.  121 ;  Western  U.  Teleg.  Co.  v.  Ben- 
aon,  159  Ala.  254,  48  So.  712;  Middle- 
ton  V.  Western  U.  Teleg.  Co.  197  Ala. 
243,  72  So.  548 ;  Western  U.  Teleg.  Co. 
V.  Smith,  189  Ala.  534,  66  So.  578. 

A  count  in  an  action  against  a  tele- 
graph company  is  bad  for  duplicity 
and  misjoinder  of  causes  of  action, 
where  it  alleges  a  duty  on  the  part  of 
defendant  to  transmit  and  deliver  a 
telegram,  and  its  breach,  and  also  a 
separate  duty  on  the  part  of  the  com- 
pany to  notify  the  sender  of  any  in- 
ability on  its  part  to  locate  the  ad- 
dressee and  make  delivery,  and  the 
breach  of  that  duty,  and  alleges  that 
the  plaintiff  was  damaged  by  both 
alleged  breaches  of  duty. 

Louisville  &  N.  R.  Co.  v.  Cofer,  110 
Ala.  491,  18  So.  110;  Southern  R.  Co. 
V.  Bunnell,  138  Ala.  247,  36  So.  380; 
Birmingham  R.  Light  &  P.  Co.  v. 
Nicholas,  181  Ala.  491,  61  So.  361,  4 
N.  C.  C.  A.  432;  Friddle  v.  Braun,  180 
Ala.  556,  61  So.  59 ;  Sibley  v.  Barclay, 
14  Ala.  App.  422,  70  So.  201. 

And  such  a  count  is  subject  to  de- 
murrer where  it  alleges  that  the  de- 
fendant was  under  the  duty  to  notify 
the  sender  if  for  any  reason  it  was 
anable  to  deliver  the  telegram,  but 
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fails  to  aver  that  the  defendant  could, 
in  the  exercise  of  reasonable  dili- 
gence, have  located  the  sender  and 
so  notified  him. 

Western  U.  Teleg.  Co.  v.  Hawkins, 
14  Ala.  App.  295,  70  So.  12. 

It  was  error  to  leave  it  to  the  jury 
to  find  whether,  if  the  sender  had 
been  notified  by  the  telegraph  com- 
pany of  its  failure  or  inability  to  'de- 
liver the  message,  he  could  have 
communicated  with  his  daughter  by 
long-distance  telephone  or  other 
means  and  secured  her  attendance  at 
the  funeral,  whei:e  there  is  no  evi- 
dence that  there  was  long-distance 
telephone  connection  available  be- 
tween the  place  of  the  residence  of 
the  sender  and  of  the  addressee,  and 
where  it  is  not  shown  that,  even  if  the 
addressee  had  been  notified  by  such 
other  means,  she  would  have  had  time 
to  reach  the  scene  of  the  funeral  in 
time  to  attend  it. 

Western  U.  Teleg.  Co.  v.  Williams, 
16  Ala.  App.  420,  78  So.  414;  West- 
em  U.  Teleg.  Co.  v.  Bobbins,  3  Ala. 
App.  234,  56  So.  879;  Western  U. 
Teleg.  Co.  v.  Hawkins,  14  Ala.  App. 
295,  70  So.  12;  Western  U.  Teleg.  Co. 
v.  Miller,  196  Ala.  620,  72  So.  168; 
Western  U.  Teleg.  Co.  v.  McMorris,  158 
Ala.  563,  132  Am.  St.  Rep.  46,  48 
So.  349 ;  Western  U.  Teleg.  Co.  v.  Stew- 
art, 16  Ala.  App.  502,  79  So.  200 ;  Bright 
V.  Western  U.  Teleg.  Co.  132  N.  C.  326, 
43  S.  E.  841;  Hancock  v.  Western  U. 
Teleg.  Co.  137  N.  C.  497,  69  L.R.A.  403, 
49  S.  E.  952;  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Givens,  —  Tex.  Civ. 
App.  — ,  139  S.  W.  676;  Miller-Brent 
Lumber  Co.  v.  Douglas,  167  Ala.  286, 
52  So.  414,  17  Cyc.  1758. 

Where  a  telegram  originating  at  one 
point  within  a  state  and  addressed  to 
another  point  within  the  same  state 
is,  in  the  ordinary  course  of  the  busi- 
ness of  the  telegraph  company,  and 
pursuant  to  its  customary  rules  and 
practice,  sent  to  a  relay  point  in  an- 
other state  in  the  course  of  transmis- 
sion, the  telegram  constitutes  inter- 
state commerce,  and  the  common  law, 
as  construed  by  the  Federal  courts, 
is  the  applicable  law,  to  the  exclu- 
sion of  the  law  or  public  policy  of  the 
state  where  the  message  originates, 
and  which  allows  recovery  of  damages 
for  mental  anguish. 

Western  U.  Teleg.  Co.  v.  Hawkins, 
198  Ala.  682,  73  So.  973;  Hanley  v. 
Kansas  City  Southern  R.  Co.  187  U.  S. 
617,  47  L.  ed.  333,  23  Sup.  Ct.  Rep. 
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214 ;  Western  U.  Teleg.  Co.  v,  Mahone, 
120  Va.  422,  91  S.  E.  157 ;  Western  U. 
Teleg.  Co.  v.  Boiling,  120  Va.  413,  91 
S.  E.  154,  Ann.  Cas.  1918C,  1036; 
Western  U.  Teleg.  Co.  v.  Bowles,  124 
Va.  730,  98  S.  E,  645;  Western  U. 
Teleg.  Co.  v.  Lee,  174  Ky.  210,  192  S. 
W.  70,  Ann.  Cas.  1918C,  1026,  15  N.  C. 
C..A.  1;  Taylor  v.  Western  U.  Teleg. 
Co.  199  Mo.  App.  624,  204  S.  W.  818; 
Western  U.  Teleg.  Co.  v.  Kaufman,  62 
Okla.  160,  162  Pac.  708;  Bateman  v. 
Western  U.  Teleg.  Co.  L.R.A.1918A, 
803,  and  note,  174  N.  C.  97,  93  S.  E. 
467;  Berg  v.  Western  U.  Teleg.  Co. 
110  S.  C.  169,  96  S.  E.  248. 

Messrs.  Foster,  Venter,  &  Rice  and 
Brown  &  Ward,  for  appellee: 

There  is  a  rebuttable  presumption 
that  the  agent  or  employee  has  per- 
formed his  duty  and  informed  his 
principal  of  every  material  fact  with- 
in his  knowledge,  no  matter  when  or 
how  acquired,  which  bears  upon  the 
subject-matter  involved  and  which 
may  affect  the  principal's  interest 
with  respect  thereto. 

Blount  County  Bank  v.  Harris,  200 
Ala.  669,  77  So.  48;  Hall  &  B.  Wood- 
working  Mach.  Co.  v.  Haley  Furniture 
&  Mfg.  Co.  L.R.A.1918B,  924,  and  note, 
174  Ala.  190,  56  So.  730;  Bluthenthal 
&  Bickart  v.  Columbia,  175  Ala.  898, 
57  So.  814;  Green  v.  Harsh,  204  Ala. 
520,  86  So.  392. 

Overruling  an  objection  to  a  ques- 
tion which  was  not  answered  is  not 
reversible  error. 

Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45,  30  Am.  St.  Rep.  28,  9  So.  303, 
8  Am.  Neg.  Cas.  17. 

There  is  a  prima  facie  obligation 
resting  on  a  telegraph  company  to 
make  to  the  addressee  actual  personal 
delivery  of  a  telegram  without  delay, 
the  failure  to  transmit  or  deliver  rais- 
ing the  presumption  of  negligence 
and  casting  on  the  defendant  the  bur- 
den of  proof  of  defense  of  the  use  by 
it  of  due  care  and  diligence  in  an  ef- 
fort to  perform  its  duty,  and  the 
detentiination  of  this  issue  is  for  the 

jury.  ^ 

Western  U.  Teleg.  Co.  v.  Houghton, 
15  L.R.A.  129,  and  note,  82  Tex.  561, 
27  Am.  St.  Rep.  918,  17  S.  W.  846; 
Western  U.  Teleg.  Co.  v.  Hill,  163 
Ala.  18,  23  L.R.A.(N.S.)  648,  50  So. 
248,  19  Ann.  Cas.  1058,  21  Am.  Neg. 
Rep.  1 ;  Western  U.  Teleg.  Co.  v.  Hol- 
land, 11  Ala.  App.  510,  66  So.  926; 
Western  U.  Teleg.  Co.  v.  Merrill,  144 
Ala.  618,  113  Am.  St.  Rep.  66,  39  So. 


121;  Western  U.  Teleg.  Co.  v.  Hicks^ 
197  Ala.  81,  72  So.  356;  Western  U. 
Teleg.  Co.  v.  Whitson,  145  Ala.  426, 
41  So.  405 ;  Swan  v.  Western  U.  Teleg. 
Co.  67  L.R.A.  153,  and  note,  63  C.  C.  A. 
550,  129  Fed.  318;  Western  U.  Teleg. 
Co.  V.  Snell,  3  Ala.  App.  263,  56  So. 
854. 

Whether  or  not  a  party  could  and 
would  attend  the  funeral,  etc.,  is  a 
question  for  the  jury  under  all  the 
evidence  in  the  case,  and  the  jury  may 
infer  such  fact  from  the  circum- 
stances. 

Western  U.  Teleg.  Co.  v.  Smith,  189 
Ala.  534,  66  So.  578 ;  Western  U.  Teleg. 
Co.  v.  Snell,  8  Ala.  App.  263,  56  So. 
854. 

Upon  the  receipt  by  a  telegraph 
company  of  a  message  for  transmis- 
sion and  delivery,  and  acceptance  of 
the  fee  therefor,  it  becomes  its  legal 
duty,  in  case  from  any  cause  it  is  im- 
possible to  transmit  the  message,  or 
should  delay  become  necessary,  to* 
notify  the  sender  of  such  fact,  though 
the  sender  has  a  right  to  rely  on  the 
assumption  that  the  message  will  be 
duly  transmitted  and  delivered,  and 
he  is  under  no  duty  to  inquire  of  the 
defendant,  or  otherwise,  whether  his 
message  was  correctly  transmitted 
and  received. 

Swan  V.  Western  U.  Teleg.  Co.  67 
L.R.A.  153,  and  note,  63  C.  C.  A.  550,. 
129  Fed.  318;  Western  U.  Teleg.  Co. 
V.  Holland,  11  Ala.  App.  610,  66  So. 
926;  Western  U.  Teleg.  Co.  v.  Hill,  16S 
Ala.  18,  23  L.R.A.(N.S.)  648,  50  So. 
248,  19  Ann.  Cas.  1058,  21  Am.  Neg. 
Rep.  1;  Fleischner  v.  Pacific  Postal 
Teleg.  Cable  Co.  55  Fed.  738;  West- 
em  U.  Teleg.  Co.  v.  Bierhaus,  12  Ind. 
App.  17,  39  N.  E.  881;  Western  U. 
Teleg.  Co.  v.  Hicks,  197  Ala.  81,  72 
So.  356;  Lyles  v.  Western  U.  Teleg. 
Co.  77  S.  C.  174,  12  L.R.A.(N.S.)  534, 
57  S.  E.  725;  Western  U.  Teleg.  Co.  v. 
Snell,  3  Ala.  App.  263,  56  So.  854. 

Somerville,  J.,  delivered  the  opin- 
ion of  the  court: 

When  a  telegraph  company  ac- 
cepts a  message  for  transmission 
and  delivery  to  the  sendee,  it  im- 
pliedly    undertakes 
to     transmit     the  SSJ"^?"^''- 

message    promptly,  *;j;2tSJi** 
and    to    deliver    it  meaM«e. 
promptly     to     the 
sendee  after  its  transmission  to  the 
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terminal  office.    The  word  ''prompt- 
ly'' in  this  connect 
i»«««itio»-  tion  means  expedi- 

T^^S^itS^^        tiously,  and  without 
teiesMM.  undue  delay,  i.  e., 

as    quickly    as    is 
practicable  under  the  circumstances. 

Our  cases  have  expressed  this 
duty  in  somewhat  variant  phrase- 
ology. In  Daughtery  v.  American 
U.  Teleg.  Co.  75  Ala.  168,  178,  51 
Am.  Rep.  435,  it  was  said  that 
''messages  must  be  sent  in  the  order 
of  their  handing  in,  without  favor 
or  partiality,  without  delay,  and 
without  reference  to  the  value  of 
the  interests  to  be  affected." 

In  Western  U.  Teleg.  Co.  v.  Hen- 
derson, 89  Ala.  510,  617,  18  Am.  St. 
Rep.  148,  7  So.  422,  it  was  said  that 
the  company's  duty  is  "to  forward 
the  message  accurately,  and  with 
proper  diligence,"  and  "to  deliver  it 
with  all  convenient  speed." 

In  Western  U.  Teleg.  Co.  v. 
Chamblee,  122  Ala.  428,  484,  82  Am. 
St.  Rep.  89,  25  So.  234,  the  general, 
rule  is  stated  "that  a  telegraph  com- 
pany, v  in  accepting  a  message  for 
transmission,  is  under  obligation, 
by  its  contract  with  the  sender  of 
the  message,  to  transmit  it  correct- 
ly and  without  delay." 

In  Western  U.  Teleg.  Co.  v.  Mer- 
rill, 144  Ala.  618,  622,  113  Am.  St. 
Rep.  66,  39  So.  123,  a  plea  was  held 
demurrable  because  it  did  not  aver 
"that  the  company  transmitted  the 
message,  or  attempted  to  transmit 
it,  promptly  as  it  contracted  to  do, 
and  which  the  kiw  required  it  to 
do.'' 

In  Western  U.  Teleg.  Co.  v.  Saun- 
ders, 164  Ala.  234,  239,  137  Am.  St. 
Rep.  35,  51  So.  178,  it  was  said: 
"K  the  contract  was  to  deliver 
promptly,  or  if  the  law  imposed  the 
duty  of  delivering  promptly,  a  deliv- 
ery after  undue  delay  is  not  a  com- 
pliance." 

In  Western  U.  Teleg.  Co.  v.  Hill, 
163  Ala.  18,  27,  23  L.R.A.(N.S.) 
648,  60  So.  251,  19  Ann.  Cas.  1058, 
21  Am.  Neg.  Rep.  1,  the  duty  is  thus 
laid  down:  "Upon  the  receipt  of 
the  message  it  is  the  duty  of  the 
telegraph  company  to  transmit  it 
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without,  delay,  and  if  from  any 
cause  it  is  impossible  to  transmit 
the  message,  or  if  delay  will  be 
necessary,  tli^  company  should  in- 
form the  sender.  .  .  .  Delivery 
should  be  made  as  soon  after  trans- 
mission as  practicable.  The  duty  of 
early  delivery  is  as  necessary  as  the 
prompt  transmission.  What  con- 
stitutes due  diligence  as  to  prompt 
delivery  is  usually  a  question  for 
the  jury,  and  usually  depends  upon 
the  facts  of  each  particular  case." 

In  an  action  on  the  contract  negli- 
gence need  not  be  charged.  West- 
em  U.  Teleg.  Co.  v.  Fuel,  165  Ala. 
391,  51  So.  571.  The  absence  of 
negligence  in  respect  to  the  failure 
to  promptly  anfl  duly  transmit  and 
deliver  is,  however,  a  legal  excuse 
for  such  failure,  ^^^^^^^^_ 
and,  being  defen-  burden  oi  proof 
sive  matter,  the  ;?i'i^»^ee,* 
burden  of  its  proof 
rests  upon  the  defendant.  Western 
U.  Teleg.  Co.  v.  Chamblee,  122  Ala. 
428,  434,  82  Am.  St.  Rep.  89,  26  So. 
232 ;  Western  U.  Teleg.  Co.  v.  Mer- 
rill, supra. 

Count  1  sets  up  an  undertaking 
"to  transmit  and  deliver  the  mes- 
sage," and  it  Also  alleges  facts  from 
which  the  law  im-  p^^  . 
plies  an  obligation  roM^piainT  for 
to  transmit  and  de^  tVa^n^iSTi^tYni" 
liver      promptly, —  teieir  ram- 
that  is,  expeditious-  -««**»«^- 
ly  and  without  undue  delay.    The 
breach    charged   is    in   accordance 
with  the  duty  assumed,  and  we  hold 
that  the  count  is  not  subject  to  any 
of  the  grounds  of  demuifrer. 

Aided  by  the  arguments  of  coun* 
sel,  we  have  examined  count  2  with 
critical  care.    Our  conclusion  is  that 
it   charges    severally  a  breach   of 
each  of  two  distinct  obligations  of 
the  contract  sued  on,  and  seeks  a 
recovery  for  both.    But  in  actions, 
on  contracts,  duplicity  of  breaches, 
as    to   distinct    ob-  ^^^ucur  m 
hgations  is  permis-  b»e«cfce»  of 
sible,  and  does  not  «"*'»«*• 
make    the    complaint    demurrable. 
Nave  V.  Berry,  22  Ala.  382 ;  Watts  v. 
Sheppard,  2  Ala.  425 ;  13  C.  J.  733^ 
§  868.    We  see  no  reason  why  this 


108 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[17  A.L.R. 


rule  should  not  apply  to  implied 
stipulations  and  obligations  im- 
posed by  law,  as  well  as  to  those 
which  are  expressed  in  the  contract. 

The  first  breach  charged  is  that 
defendant  failed  to  transmit  and 
deliver  the  message  promptly,  as  it 
undertook  to  do.  As  to  this,'  the 
count  is  clearly  sufficient,  and  not 
subject  to  demurrer,  for  the  rea- 
sons stated  in  our  discussion  of 
count  1,  above. 

The  second  breach  charged  is  that 
defendant  negligently  and  careless- 
ly failed  to  inform  plaintiff  of  its  in- 
ability to  so  transmit  and  deliver — 
a  separate  and  distinct  obligation. 
Assuming  for  the  moment  that  this 
breach  is  not  founded   upon  any 

-defective  .fte-  duty  showu,  or  that 
nent  of  portion  it  18  defectively 
of  claim.  g^^^  ^  ^  matter 

of  good  pleading,  the  count  as  a 
whole  was  not  thereby  made  sub- 
ject to  demurrer.  In  such  a  case, 
the  proper  practice  is  to  address  the 
demurrer  only  to  the  defective  as- 
signment; otherwise  the  demurrer 
cannot  be  sustained.  Watts  v. 
Sheppard,  2  Ala.  425 ;  13  C.  J.  733, 
§  868. 

But,  looking  to  the  merits  of 
the  question,  we  are  of  the  oinnion 
that,  in  principle,  it  has  been  here- 
tofore settled  by  our  decisions  ad- 
versely to  defendant's  contention. 
Western  U.  Teleg.  Co.  v.  Hill,  163 
Ala.  18, 27,  28,  23  L.R.A.(N.S.)  648, 
50  So.  248,  19  Ann.  Cas.  1058,  21 
Am.  Neg.  Rep.  1 ;  Western  U.  Teleg. 
Co.  V.  fficks,  197  Ala.  81,  72  So. 
356.  It  is  true  that  those  cases  re- 
lated to  defendant's  inability  to 
transmit  the  message,  due  to  serv- 
ice conditions.  But  we  are  unable 
to  discover  any  practical  or  substan- 
tial reasons  for  a  difference  in  the 
obligation  of  the  company  in  case 
of  inability  to  transmit,  and  of  in- 
ability to  deliver  to  the  sendee  after 
transmission.  The  sender^s  igno- 
rance of  the  fact  of  nondelivery,  to 
whatever  cause  the  failure  may  be 
due  and  at  whatever  stage  it  may 
become  apparent,  whether  before 
or  after  transmission  to  the  termi- 
nal point,  may  be.  equally  injurious 


to  him  in  every  case,  and  the  injuiy 
may  be  equally  preventable  or  miti- 
gable;  and  the  duty  of  informing 
him  of  the  failure  imposes  no  great- 
er burden  upon  the  company  in  the 
one  case  than  in  the  other. 

In  the  case  of  inability  to  deliver 
because  the  sendee  could  not  be 
found,  it  has  been  held  by  several 
courts  that  it  is  the  duty  of  the 
company,  in  all  cases  practicable, 
promptly  to  inform  the  sender  of 
the  message  that  it  cannot  be  de- 
livered. Hendricks  v.  Western  U. 
Teleg.  Co.  126  N.  C.  804,  78  Am. 
St.  Rep.  668,  35  S.  E.  643;  note  to 
Swan  V.  Western  U.  Teleg.  Co.  67 
L.R.A.  163,  155.  But  the  question 
whether  or  not  it  is  negligence  to 
fail  to  attempt  to  notify  the  sender 
that     the     sendee 

cannot  be  found,  so  i5;JVt^- '"*'" 
that    the    message  neffHRrenoe  ot 

cannot  be  delivered,  company^ 
is  a  question  of  fact 
to  be  determined  by  the  jury. 
Western  U.  Teleg.  Co.  v.  Davis,  — 
Tex.  Civ.  App.  — ,  51  S.  W.  258 ;  id., 
24  Tex.  Civ.  App.  429,  59  S.  W.  46. 
We  approve  this  rule  of  duty  as 
sound  in  policy  and  just  in  opera- 
tion, and  we  think  its  breach  is 
properly  charged  in  count  3  of  the 
complaint. 

The  case  of  Western  U.  Teleg.  Co. 
V.  Henderson,  89  Ala.  510,  18  Am. 
St.  Rep.  148,  7  So.  419,  discussed 
and  defined  the  duty  of  the  com- 
pany as  to  making  delivery,  where 
the  sendee  was  without  the  free 
delivery  district,  and  no  provision 
was  made  by  the  sender  for  delivery 
outside,  in  accordance  with  the  com- 
pany's published  rules.  There  was 
no  question  there  as  to  the  existence 
or  performance  of  the  consequen- 
tial duty  here  under  consideration. 

The    recoverability    of    damages 
for  the  mental  suffering  of  the  send- 
er could  not  be  raised  by  demurrer 
to    the    complaint, 
whether  the  liabili-  ^IVinrriZ- 
ty  of  defendant  was  rauinar  question 
governed    by   state  dimJi^s.^'' 
or      Federal      law. 
Daughtery  v.  American  U.  Teleg. 
Co.  75  Ala.  168,  61  Am.  Rep.  435 ; 
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Western  U.  Teleg.  Co.  v.  Garthright, 
151  Ala.  413,  44  So.  212;  Western 
U.  Teleg.  Co.  v.  Jackson,  163  Ala. 
9, 50  So.  316. 

Nor  could  the  question  be  raised 
by  a  plea  setting  up  that  the  trans* 
mission  and  delivery  of  the  message 
were,  by  reason  of  its  passage, 
according    to    established    routine, 

-.pi«ii^flaiit.re  through  the  state 
to»i>«w«r  wkoie  of  Georgia,  an  act 

*    "**  of   interstate   com- 

merce, and  governed  by  the  Federal 
Commerce  Act.  Such  a  plea  would 
not  have  answered  the  complaints, 
and  would  not  have  been  in  bar  of  a 
recovery  for  loss  of  the  charge  paid 
the  company  for  the  service  under- 
taken. Alexander  v.  Woodmen  of 
World,  161  Ala.  561,  49  So.  883. 

Defendant's  evidence  showed 
without  dispute  that,  at  the  time 
this  message  from  Tuscaloosa  to 
Wylam  was  accepted  by  it  for  trans-< 
mission,  Atlanta  was  the  established 
relay  point  for  all  messages  going, 
out  of  Tuscaloosa  to  such  points  as 
Ensley  and  Wylam,  and  that  route 
of  transmission,  viz.,  Atlanta,  was 
uniformly  adopted  and  used  at  that 
time,  and  that  Atlanta  was  the  dis- 
tributing point  for  the  entire  South- 
east. 

Under  such  conditions  the  trans- 


fix Bo.  t99.) 

mission  of  this  message  was  an  act 
of  interstate  commerce,   and  was 
governed  exclusive- 
ly by  the  provisions  intmtater 

of  the  Federal  Com-  5?r^'i;;..*f^r 
merce       Act,      as  tb»oo»ii  otiieir 

amended  by  the  Act  "****' 
of  Congress  of  June  18, 1910  (Comp. 
Stat.  §  8563,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  337) ;  and  damages  for  mental 
anguish  are  accordingly  not  recov- 
erable. Western  U.  Teleg.  Co.  v. 
Beasley,  205  Ala.  115,  87  So.  858 
(wherein  this  court  followed  the  re- 
cent and  controlling  decision  of  the 
Federal  Supreme  Court  in  Western 
U.  Teleg.  Co.  v.  Speight,  254  U.  S. 
17,  65  L.  ed.  101,  41  Sup.  Ct.  Rep. 
11,  decided  October  25, 1920. 

The  rulings  of  the  trial » court  as: 
to  such  damages  were  'not  in  accord 
with  the  rule  announced;  and  the 
judgment  must  therefotd  ' be  re-' 
versed  and  the  cause  remanded  for 
another  trial.  We  deem  it  unneces- 
sary to  discuss  dtheJr  questions 
argii^d  by  counsel. 


•;/• . 


..) 


Anderson,  Ch.  .f.,  ai^d  McClellan 
and  Thomas^  JJ.,  concur. 

Petition  for  rehearing  dehied  May 
19,  1921. 


ANNOTATION. 


Duty  of  telegraph  company  to  notify  sender  of  meteage  in  case  of  inability 


I.  Generally,    109. 
n.  Delay  in  transmission.  111. 
in.  Delay  in  delivery: 

a.  Generally,  116. 

b.  Addressee   outside  free-delivery 

limits,  116. 
c  Company  unable  to  locate  addres- 
see, 11^. 

I.  Generally, 

Where  a  telegraph  company  knows, 
or  should  know,  that  the  transmission 
or  delivery  of  a  message  received  by 
it  will  be  or  has  been  prevented  or 
delayed,  it  must"  notify  the  sender  to 
that  effect,  in  order  that  he  may  not 
rest  under  the  belief  that  his  message 
will  reach  its  destination  as  promptly 


as  he  had  anticipated,  and  may  act 
accordingly.  Failure  to  giv6  the  notice 
will  render  the  company  liable  for  any 
damage  resulting  therefrom.  .  See  the 
cases  cited  throughout  this  note. 

Thus,  in  the  case  of  Western  U» 
Teleg.  Co.  v.  Erwin  (1912)  —  Tex. 
Civ.  App.  — ,  147  S.  W.  607,  the  court 
stated  the  rule  as  follows :  'Independ- 
ent of  any  special  contract,  the  accept- 
ance of  a  message  for  transmission 
fixes  upon  a  telegraph  company  the 
obligation  and  duty  to  transmit  and 
make  prompt  delivery  thereof.  The 
public  may  rely  upon  this  obligation 
and  duty,  and  assume  tdiat  an  impor- 
tant  message   will    be   delivered   at 


110 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


destination  within  a  time  reasonably 
necessary  for  that  purpose.  If  prompt 
delivery  be  impossible  because  the 
line  is  not  working:  or  is  crowded  with 
other  business,  or  because  the  sendee 
cannot  be  found,  or  for  some  other 
reason  a  prompt  delivery  cannot  be 
made,  it  is  the  duty  of  a  telegraph 
company  to  notify  the  sender  of  the 
impending  delay." 

So,  in  Western  U.  Teleg.  Co.  v.  Hill 
(1909)  163  Ala.  18,  28  L.R.A.(N.S.) 
648,  50  So.  248,  19  Ann.  Cas.  1058,  21 
Am.  Neg.  Rep.  1,  the  court  said: 
^^pon  the  receipt  of  the  message  it  is 
the  duty  of  the  telegraph  company  to 
transmit  it  without  delay,  and  if  from 
•any  cause  it  is  impossible  to  transmit 
the  message,  or  if  delay  will  be  neces- 
sary, the  company  should  inform  the 
sender;  certainly  so,  if  the  message 
shows  on  its  face  the  importance  of 
hasty  transmission  and  delivery." 

Some  cases  hold  that  the  sender 
must  be  "promptly"  notified  of  delay 
in  the  transmission  or  delivery  of  a 
message.  Swan  v.  Western  U.  Teleg. 
Co.  (1904)  67  L.R.A.  153,  63  C.  C.  A. 
650,  129  Ped.  818,  certiorari  denied  in 
(1904)  195  U.  S.  628,  49  L.  ed.  349, 
25  Sup.  Ct.  Rep.  787;  Hendricks  v. 
Western  U.  Teleg.  Co.  (1900)  126  N.  C. 
304,  78  Am.  St.  Rep.  658,  35  S.  E.  543 ; 
Oreen  v.  Western  U.  Teleg.  Co.  (1904) 
136  N.  C.  506,  49  S.  E.  171,  1  Ann.  Cas. 
358;  Carter  v.  Western  U.  Teleg.  Co. 
(1906)  141  N.  C.  374,  54  S.  E.  274; 
Evans  v.  Western  U.  Teleg.  Co.  (1900) 
—  Tex.  Civ.  App.  — ,  56  S.  W.  609. 

And  damages  have  been  allowed  for 
mental  anguish  resulting  from  delay 
in  giving  the  notification.  Green  v. 
Western  U.  Teleg.  Co.  (1904)  136  N.  C. 
S06,  49  S.  B.  171,  1  Ann.  Cas.  358, 

isupra. 

In  the  case  of  Swan  v.  Western  U. 
Teleg.  Co.  (Fed.)  supra,  an  action  by 
the  sendee  of  a  message  for  damages 
sustained  by  the  failure  of  the  defend- 
ant  company  to  give  notice  to  the 
sender  of  the  delay  in  sending  a 
message  which  it  had  agreed  to  trans- 
mit at  once,  by  which  failure  the 
sendee  sustained  a  loss,  it  was  held 
that  it  was  the  duty  of  the  defendant 
company  to  notify  the  sender  promptly 
of  its  inability  to  transmit  the  message 
without  delay. 


It  has  been  held  that  the  failure  to 
notify  the  sender  of  a  delay  in  the 
transmission  or  delivery  of  a  message 
is,  in  itself,  evidence  of  negligence. 
Swan  V.  Western  U.  Teleg.  Ck).  (1904) 
67  L.R.A.  153,  63  C.  C.  A.  550, 129  Fed. 
318,  certiorari  denied  in  (1904)  195 
U.  S.  628,  49  L.  ed.  349,  25  Sup.  Ct.  Rep. 
787;  Cogdell  v.  Western  U.  Teleg.  Co. 
(1904)  136  N.  C.  431,  47  S.  E.  490; 
Carter  v.  Western  U.  Teleg.  Co.  (1906) 
141  N.  C.  374,  54  S.  E.  274;  Woods  v. 
Western  U.  Teleg.  Co.  (1908)  148  N.  C. 
1,  128  Am.  St.  Rep.  581,  61  S.  E.  653; 
Western  U.  Teleg.  Co.  v.  Hargrove 
(1896)  14  Tex.  Civ.  App.  79,  36  S.  W. 
1077. 

In  Cogdell  v.  Western  U.  Teleg.  Co. 
(1904)  135  N.  C.  431,  47  S.  E.  490,  an 
action  by  the  sendee  of  a  message  for 
damages  suffered  by  her  by  the  failure 
of  the  defendant  company  to  deliver 
a  telegram  informing  her  of  her 
father's  death,  the  court  said :  "If  for 
any  reason  it  [the  company]  cannot 
deliver  the  message,  it  becomes  its 
duty  to  so  inform  the  sender,  stating 
the  reason  therefor,  so  that  the  sender 
may  have  the  opportunity  of  supplying 
the  deficiency,  whether  it  be  in  the 
address  or  additional  cost  of  delivery. 
The  failure  to  notify  the  sender  of 
such  nondelivery  is  of  itself  evidence 
of  negligence." 

It  has,  however,  been  held  that  the 
duty  of  a  telegraph  company  to  notify 
the  sender  of  its  inability  to  send  a 
message  is  not  an  absolute  one;  that 
.  at  niost  it  can  be  only  a  question 
whether,  under  all  the  circumstances, 
a  reasonably  prudent  person  would 
pursue  such  a  course;  and  that  the 
necessity  and  sufficiency  of  notice  are 
questions  for  the  jury.  Faubion  v. 
Western  U.  Teleg.  Co.  (1904)  36  Tex. 
Civ.  App.  98,  81  S.  W.  56 ;  Western  U. 
teleg.  Co.  V.  Sorsby  (1902)  29  Tex. 
Civ.  App.  345,  69  S.  W.  122;  Western- 
U.  Teleg.  Co.  v.  Davis  (1899)  —  Tex. 
Civ.  App.  — ,  51  S.  W.  268. 

In  Western  U.  Teleg.  Co.  v.  Sorsby 
(1902)  29  Tex.  Civ.  App.  345,  69  S.  W. 
122,  supra,  the  court  said:  "It  seems  to 
be  fairly  well  settled  that  if  a  tele- 
graph company  discovers,  after  accept- 
ing a  message  for  transmission,  that 
by  reason  of  the  disturbed  condition  of 
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its  own  lines  it  cannot  perform  its 
contract,  the  law  imposes  the  duty  to 
notify  the  sender.  .  .  .  This  duty, 
however,  is  not  absolute,  but  arises 
only  when  ordinary  prudence  in  the 
protection  of  the  interests  of  the  party 
concerned  requires  it." 

A  failure  to  notify  the  sender  of  the 
nondelivery  of  a  message  will  not 
warrant  the  recovery  of  damages 
which  are  merely  speculative,  and  not 
proximately  related  to  such  failure, 
Cahn  V.  Western  U.  Teleg.  Ck),  (1891) 
1  C.  C.  A.  107,  2  U,  S.  App.  24,  48  Fed. 
«10;  Kagy  v.  Western  U.  Teleg.  Co. 
(1906)  37  Ind.  App.  73,  117  Am.  St. 
Rep.  278,  76  N.  E.  792;  Cumberland 
Teleph.  A  Teleg.  Co.  v.  Atherton  (1905) 
122  Ky.  154,  91  S.  W.  257;  Barnes  v. 
Western  U.  Teleg.  Co.  (1897)  24  Nev. 
125,  77  Am.  St.  Rep.  791,  50  Pac.  438, 
:3  Am.  Neg.  Rep.  427;  Poteet  v. 
Western  U.  Teleg,  Co,  (1906)  74  S.  C 
491,  55  S.  E.  113;  Stevenson  v. 
Montreal  Teleg.  Co,  (1859)  16  U.  C. 
-Q.  B.  530. 

Thus,  where  there  was  nothing  in  a 
-message  to  apprise  the  telegraph 
company  that  it  summoned  the 
sender's  father,  a  skilled  nurse,  to 
attend  the  former  in  a  serious  illness, 
and  there  were  no  special  circum* 
:stances  to  apprise  it  of  such  fact,  it 
was  held  that  the  failure  of  the  com* 
pany  to  notify  the  sender  of  the  neces' 
sity  of  an  additional  charge  for  its  de- 
livery beyond  the  free  delivery  limits 
would  not  entitle  him  to  damages  for 
a  special  physical  injury  occasioned 
by  anxiety  and  mental  anguish  in 
consequence  of  the  nonarrival  of  the 
sendee.  Kagy  v.  Western  U.  Teleg.  Co. 
(1906)  37  Ind,  App.  73,  117  Am.  St, 
Rep.  278,  76  N.  E.  792,  wherein  the 
court  said :  'The  damages  recoverable 
must  result  from  the  default  of  the 
defendant  as  the  proximate  cause 
thereof.  They  may  not  be  remote,  con- 
jectural, or  speculative." 

II,  Delay  in  transmission. 

Where  it  is  known  to  an  agent  of  a 
telegraph  company,  or  ought  to  be 
known  to  him,  that  because  of  defects 
existing  along  its  line  of  communicE' 
"tion,  or  for  any  other  cause,  there  will 
be  delay  in  transmitting  a  message,  it 
is  the  duty  of  the  ajfent  to  inform  the 


sender  of  the  facts  in  order  that  he 
may  have  an  opportunity  to  accomplish 
his  purpose  in  some  other  available 
manner,  and  the  company  is  liable  in 
damages  for  any  failure  to  give  such 
notice. 

United  States. — Fleischner  v.  Pacific 
Postal  Teleg.  Cable  Co.  (1893)  55  Fed. 
738,  affirmed  in  (1895)  14  C.  C.  A.  166, 
29  U.  S.  App.  227,  66  Fed.  899 ;  Swan 
V.  Western  U.  Teleg.  Co.  (1904)  67 
L.R.A,  153,  63  C.  C.  A,  550,  129  Fed. 
318,  certiorari  denied  in  (1904)  195 
U.  S,  628,  49  L.  ed.  349,  25  Sup.  Ct. 
Rep.  787;  Postal  Teleg.  Cable  Co.  v. 
Nichols  (1908)  16  L.R.A.(N.S.)  870, 
89  C.  C.  A.  585,  159  Fed.  643,  14  Ann. 
Cas.  371;  Box  v.  Postal  Teleg.  Cable 
Co.  (1908)  28  L.R.A,(N.S.)  566,  91 
C.  C.  A.  172,  165  Fed.  138.  Compare 
Given  v.  Western  U.  Teleg.  Co.  (1885) 
24  Fed.  119. 

Alabama. — ^Western  U.  Teleg.  Co,  v. 
Hill  (1909)  163  Ala.  18,  23  L.R.A. 
(N.S.)  648,  50  So.  248,  19  Ann.  Cas. 
1058,  21  Am.  Neg.  Rep.  1 ;  Western  U. 
Teleg.  Co.  v.  Cleveland  (1910)  169  Ala. 
131,  53  So,  80,  Ann.  Cas.  1912B,  534; 
Western  U.  Teleg,  Co.  v.  Hicks  (1916) 
197  Ala.  81,  72  So,  356;  Western  U. 
Teleg,  Co.  v.  Sledge  (1913)  7  Ala.  App. 
650,  62  So.  390 ;  Western  U.  Teleg.  Co. 
V,  Holland  (1914)  11  Ala.  App.  510, 
66  So.  926.  Compare  Western  U. 
Teleg.  Co.  v.  Perry  (1911)  3  Ala.  App, 
247,  56  So.  824. 

Arkansas. — ^Western  U.  Teleg.  Co.  v, 
Harris  (1909)  91  Ark.  602,  24  L.R.A, 
(N.S.)  1283,  121  S.  W,  1051;  Western 
U.  Teleg.  Co.  v,  BickerstaflE  (1911)  100 
Ark.  1,  138  S.  W.  997,  Ann.  Caa.  1913B, 
242;  Western  U.  Teleg.  Co.  v.  Cowardin 
(1914)   113  Ark.  160,  168  S.  W.  1133. 

Georgia.  —  Compare  Western  U. 
Teleg.  Co.  v.  Georgia  Cotton  Co.  (1894) 
94  Ga.  444,  21  S.  E.  835. 

Indiana. — ^Western  U.  Teleg.  Co.  v. 
Bierhaus  (1895)  12  Ind.  App.  17,  39 
N.  E.  881,  former  appeal  in  (1893)  8 
Ind.  App.  246,  36  N.  E.  161.  See  also 
Western  U.  Teleg.  Co.  v.  Harding 
(1885)  103  Ind.  505,  3  N.  E.  172. 

Kentucky. — A.  Engelhard  &  Sons  Co. 
V.  Western  U.  Teleg.  Co.  (1917)  176 
Ky.  806,  197  S.  W.  435. 

Michigan.  —  Compare  Jacob  v. 
Western    U.    Teleg.    Co.    (1904)    135 
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Mich.  600,  98  N.  W.  402,  following 
Birkett  v.  Western  U.  Teleg.  Co.  (1894) 
103  Mich.  361,  33  L.R.A.  404,  50  Am. 
St.  Rep.  874,  61  N.  W.  645. 

Missouri. — ^Davis  v.  Western  U. 
Teleg.  Co.  (1918)  198  Mo.  App.  692, 
202  S.  W.  292.  See  also  Taylor  v. 
Western  U.  Teleg.  Co.  (1914)  181  Mo. 
App.  288,  168  S.  W.  895.  Compare 
■  Smith  V.  Western  U.  Teleg  Co.  (1894) 
57  Mo.  App.  259. 

North  Carolina. — ^Laudie  v.  Western 
U.  Teleg.  Co.  (1900)  126  N.  C.  431, 
78  Am.  St.  Rep.  668,  35  S.  E.  810;  Cars- 
well  V.  Western  U.  Teleg.  Co.  (1910) 
154  N.  C.  112,  32  L.R.A.(N.S.)  611,  69 
S.  E.  782 ;  Hoaglin  v.  Western  U.  Teleg. 
Co.  (1913)  161  N.  C.  390,  77  S.  E.  417; 
Ellison  V.  Western  U.  Teleg.  Co. 
(1913)  168  N.  C.  5,  79  S.  E.  277; 
Harrison  v.  Western  U.  Teleg.  Co. 
(1913)  163  N.  C.  18,  79  S.  E.  281. 
See  also  Cates  v.  Western  U.  Teleg. 
Co.  (1909)  151  N.  C.  497,  24  L.R.A. 
(N.S.)  1286,  ee  S.  E.  592. 

South  Carolina. — Maekorell  Bros.  v. 
Western  U.  Teleg.  Co.  (1912)  90  S.  C. 
498,  73  S.  E.  359,  rehearing  denied  in 
(1912)  90  S.  C.  502,  73  S.  E.  875; 
Galloway  v.  Western  U.  Teleg.  Co. 
(1915)  101  S.  C.  159,  85  S.  E.  309. 

Texas. — ^Western  U.  Teleg.  Co.  v. 
Bruner  (1892)  —  Tex.  — ,  19  S.  W. 
149;  Western  U.  Teleg.  Co.  v.  Har- 
grove (1896)  14  Tex.  Civ.  App.  79,  36 
S.  W.  1077;  Western  U.  Teleg.  Co.  v. 
Sorsby  (1902)  29  Tex.  Civ.  App.  345, 
69  S.  W.  122 ;  Western  U.  Teleg.  Co.  v. 
Birge-Forbes  Co.  (1902)  29  Tex.  Civ. 
App.  526,  69  S.  W.  181;  Faubion  v. 
Western  U.  Teleg.  Co.  (1904)  36  Tex. 
Civ.  App.  98,  81  S.  W.  56;  Western  U. 
Teleg.  Co.  v.  Olivarri  (1910)  —  Tex. 
Civ.  App.  — ,  126  S.  W.  688;  Western 
U.  Teleg.  Co.  v.  Taylor  (1914)  —  Tex. 
Civ.  App.  — ,  167  S.  W.  289.  See  also 
'  Western  U.  Teleg.  Co.  v.  May  (1894) 
8  Tex.  Civ.  App.  176,  27  S.  W.  760; 
Western  U.  Teleg.  Co.  v.  McDonald 
(1906)  42  Tex.  Civ.  App.  229,  95  S.  W. 
691;  Buchanan  v.  Western  U.  Teleg. 
Co.  (1907)  —  Tex.  Civ.  App.  — ,  100 
S.  W.  974;  Western  U.  Teleg.  Co.  v. 
Erwin  (1912)  —  Tex.  Civ.  App.  — , 
147  S.  W.  607.  Compare  Western  U. 
Teleg.  Co.  v.  McMillan  (1895)  —  Tex. 
Civ.  App.  — ,  80  S.  W.  298,  following 


Western  U.  Teleg.  Co.  v.  Neel  (1894) 
86  Tex.  368,  40  Am.  St.  Rep.  847,  25 
S.  W.  15. 

Canada. — Compare  Stevenson  v.. 
Montreal  Teleg.  Co.  (1859)  16  U.  C, 
Q.  B.  530. 

Thus,  in  Postal  Teleg.  Cable  Co.  v. 
Nichols  (1908)  16  L.R.A.(N.S.)  870, 
89  C.  C.  A.  585,  159  Fed.  643,  14  Ann. 
Cas.  369,  it  appeared  that  the  send- 
ers distinctly  informed  the  telegraph 
company  of  the  importance  of  the 
message,  and  were  assured  that  it 
would  be  promptly  transmitted  and 
delivered.  Shortly  after  sending  the 
message  the  telegraph  company 
learned  that,  due  to  a  break  in  the 
line,  the  transmission  of  th^  message 
would  be  interrupted.  The  court,  in 
holding  the  company  liable  for  the 
damages  sustained  by  the  delay  in  the 
transmission  of  the  message  said: 
"With  that  knowledge  on  its  part, 
and  knowing  the  importance  of  the 
message  and  that  it  was  essential  that 
it  be  delivered  before  noon  of  the  next 
day  in  order  to  be  of  any  avail  to  the 
senders,  we  have  no  hesitation  in  hold- 
ing it  to  have  been  gross  neglect  on 
its  part,  against  which  it  could  not 
contract,  not  to  notify  the  senders  of 
the  break  in  the  line,  and  the  conse- 
quent interruption  in  the  transmission 
of  the  message,  that  they  might  have 
protected  themselves  by  communicat- 
ing directly  with  the  War  Department 
at  Washington." 

So,  in  the  case  of  A.  Engelhard  & 
Sons  Co.  V.  Western  U.  Teleg.  Co. 
(1917)  176  Ky.  806,  197  S.  W.  435, 
under  similar  facts,  the  court  said: 
"If  a  telegraph  company's  line  is  out 
of  order  or  not  working,  and,  knowing 
this  fact,  it  accepts  a  message  for 
transmission  over  its  line  without 
notifying  the  sender  of  the  condition 
of  the  line,  it  assumes  responsibility 
for  loss  occasioned  by  the  delay.  If 
the  wires  are  out  of  order  or  not  work- 
ing, and  for  this  reason  it  cannot  send 
with  its  usual  promptness  a  message, 
it  must,  if  it  desires  to  be  excused  for 
its  failure  to  promptly  transmit  it, 
notify  the  sender;  and  if  it  fails  to 
notify  him,  or  informs  him  that  his 
message  will  be  promptly  sent,  it  will 
be  responsible  for  its  failure  to  do  so» 
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althouirh  such  failure  may  be  due  to 
causes  beyond  its  control.'' 

Likewise,  in  Western  U.  Teleg.  Co. 
V.  Bickerstaff  (1911)  100  Ark*  1,  188 
S.  W.  997,  Ann.  Cas.  1913B,  242,  it  was 
said:  "A  telesrraph  company  cannot 
rely  upon  the  defense  that  it  could  not 
transmit  a  messagre  on  account  of 
trouble  with  its  wires,  even  though 
caused  through  no  fault  of  its  own,  if 
the  existence  of  the  trouble  was  known 
to  it  when  it  accepted  the  message, 
and  it  failed  to  inform  the  sender  of 
its  inability  to  transmit  it  promptly  on 
that  account" 

The  foregoing  rule  has  been  said  to 
be  particularly  applicable  where  the 
agent  is  put  on  notice  of  the  impor- 
tance of  the  message,  by  its  wording. 
Western  U.  Teleg.  Co.  v.  Holland 
(1914)  11  Ala.  App.  510,  66  So.  926; 
Western  U.  Teleg.  Co.  v.  Hicks  (1916) 
197  Ahu  81,  72  So.  356. 

So,  notices  posted  in  the  company's 
dffice  that  its  line  is  down,  that  it  is 
behind  in  its  business,  and  that  all 
messages  will  be  delayed  in  trans* 
mission,  are  not  sufficient  to  charge 
the  sender  with  knowledge  of  these 
facts.  Western  U.  Teleg.  Co.  v.  Birge- 
Forbes  Co.  (1902)  29  Tex.  Civ.  App. 
526,  69  S.  W.  181. 

And  where  a  connecting  line,  over 
which  a  message  must  be  sent,  notifies 
the  transmitting  office  of  its  inability 
to  send  the  message  because  of  trouble 
on  its  lines,  it  is  the  clear  duty  of  the 
transmitting  office,  as  agent  of  the 
sender,  to  advise  its  principal  of  that 
fact  Western  U.  Teleg.  Co.  v.  Sorsby 
(1902)  29  Tex.  Civ.  App.  345,  69  S.  W. 
122. 

So,  in  Hoaglin  v.  Western  U.  Teleg. 
Co.  (1913)  161  N.  C.  390,  77  S.  E.  417, 
it  was  held  that  where,  because  of  the 
wires  being  down,  a  message  could  not 
be  forwarded  at  once,  it  was  the  duty 
of  the  relaying  operator  to  send  a  ser- 
vice message  to  the  sending  operator, 
BO  that  he  could  notify  the  sender  of 
the  delay. 

A  contract  exempting  the  company 
from  liability  for  damages  resulting 
from  its  failure  to  transmit  a  message, 
if  such  failure  is  occasioned  by  un- 
avoidable interruption  in  the  working 
of  its  lines,  does  not  cover  such  inter- 
17  A.L.R.- 


ruptions  as  exist  at  the  time  of  the 
receipt  of  the  message,  and  of  which 
the  sender  is  not  informed.  Western 
U.  Teleg.  Co.  v.  Birge-Forbes  Co. 
(Tex.)  supra. 

Under  a  Missouri  statute,  it  is  the 
duty  of  the  servants  of  a  telegraph 
company,  if  the  telegraph  lines  are 
out  of  order  so  that  a  message  cannot 
be  transmitted,  to  inform  persons 
desiring  to  transmit  messages  of  that 
fact,  and  a  penalty  is  provided  for  a 
failure  to  do  so.  In  an  action  under 
the  statute  for  failure  to  transmit  a 
message  promptly,  it  has  been  held 
that  it  was  no  defense  that  the  wires 
were  down  as  the  result  of  a  storm, 
since  the  statute  required  the  tele- 
graph company  to  inform  the  plaintiff 
of  that  fact  when  he  delivered  the 
message  to  be  transmitted.  Davis  v. 
Western  U.  Teleg.  Co.  (1918)  198  Mo. 
App.  692,  202  S.  W.  292.  But  in  a  case 
under  an  earlier  statute  it  was  held 
that  where  the  agent  does  not  and 
cannot  know  that  the  line  is  not  in 
working  order,  the  statutory  duty  to 
inform  the  applicant  of  the  company's 
inability  to  send  the  message  is  not 
imposed.  Smith  v.  Western  U.  Teleg. 
Co.  (1894)  57  Mo.  App.  259. 

But  in  Jacob  v.  Western  U.  Teleg. 
Co.  (1904)  135  Mich.  600,  98  N.  W.  402, 
wherein  it  appeared  that  a  message 
was  sent  via  a  relay  office,  and  was 
there  delayed  because  the  wires  were 
down,  the  transmitting  operator  hav- 
ing no  knowledge  of  such  delay  or  its 
cause,  it  was  held  that  the  operator, 
in  the  absence  of  instructions  to  re- 
peat, was  not  required  to  notify  the 
sender  that  the  message  was  delayed. 

So,  in  Stevenson  v.  Montreal  Teleg. 
Co.  (1859)  16  U.  C.  Q.  B.  530,  Bums, 
J.,  said  that  the  defendant  was  not 
obliged  to  inform  the  sender  that  the 
line  was  out  of  order  when  the 
message  was  received,  suggesting  that 
it  was  more  reasonable  to  place  on 
persons  desiring  to  have  messages 
transmitted  the  burden  of  inquiring 
whether  a  message  could  be  sent 
promptly. 

Where  a  telegraph  agent  accepts  a 
message  for  transmission  to  an  office 
which  he  knows,  or  ought  to  know, 
will   be   closed   before   the   telegram 
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arrives,  and  fails  to  notify  the  sender 
of  this  fact  with  the  consequent  delay 
in  delivery,  the  company  may  be  held 
responsible.  Western  U.  Teleg,  Co,  v. 
Hill  (1909)  163  Ala.  18,  23  L.R.A. 
(N.S.)  648,  50  So.  248,  19  Ann.  Cas. 
1058,  21  Am.  Neg.  Rep.  1;  Western 
U.  Teleg.  Co.  v.  Cleveland  (1910) 
169  Ala.  131,  53  So.  80,  Ann.  Cas. 
1912B,  534;  Western  U.  Teleg.  Co. 
V.  Sledge  (1913)  7  Ala.  App.  650, 
62  So.  390;  Western  U.  Teleg.  Co. 
V.  Harris  (1909)  91  Ark.  602,  24  L.R.A, 
(N.S.)  1283,  121  S.  W.  1051;  Western 
U.  Teleg.  Co.  v.  Cowardin  (1914)  113 
Ark*  160,  168  S.  W.  1133;  Carswell  v. 
Western  U.  Teleg.  Co.  (1910)  154  N.  C. 
112,32  L.R.A.(N.S.)  611,  69  S.  E.  782; 
Mackorell  Bros.  v.  Western  U.  Teleg. 
Co.  (1912)  90  S.  C.  498,  73  S.  E.  359, 
rehearing  denied  in  (1912)  90  S.  C. 
502,  73  S.  E.  875;  Western  U.  Teleg. 
Co.  V.  Bruner  (1892)  —  Tex.  — ,  19 
S.  W.  149;  Western  U.  Teleg.  Co.  v. 
Taylor  (1914)  —  Tex.  Civ.  App.  — , 
167  S.  W.  289.  See  also  Western  U. 
Teleg.  Co.  v.  Hicks  (1916)  197  Ala.  81, 
72  So.  356 ;  Cates  v.  Western  U.  Teleg. 
Co.  (1909)  151  N.  C.  497,  24  IuRJl. 
(N.S.)  1286,  66  S.  E.  592;  Western  U. 
Teleg.  Co.  v.  Hargrove  (1896)  14  Tex. 
Civ.  App.  79,  36  S.  W.  1077.  Compare 
Given  v.  Western  U.  Teleg.  Co.  (1885) 
24  Fed.  119;  Western  U.  Teleg.  Co.  v. 
Perry  (1912)  .3  Ala.  App.  247,  56  So. 
824 ;  Western  U.  Teleg.  Co.  v.  Georgia 
Cotton  Co.  (1894)  94  Ga.  444,  21  S.  E. 
835;  Western  U.  Teleg.  Co.  v.  Neel 
(1894)  86  Tex.  368,  40  Am.  St.  Rep. 
847,  25  S.  W.  15;  Western  U.  Teleg. 
Co.  V.  McMillan,  —  Tex.  Civ.  App.  — , 
30  S.  W.  298 ;  Western  U.  Teleg.  Co.  v. 
May  (1894)  8  Tex.  Civ.  App.  176,  27 
S.  W.  760. 

The  rule  was  fully  and  clearly 
stated  in  Western  U.  Teleg.  Co.  v. 
Harris  (1909)  91  Ark.  602,  24  L.R.A. 
(N.S.)  1283,  121  S.  W.  1051,  supra,  as 
follows :  'The  defendant's  agent,  when 
he  received  the  message,  knew  or 
should  have  known  that  the  message 
would  not  be  promptly  delivered  on 
account  of  the  fact  that  the  receiving 
office  was  closed  during  the  hours  of 
the  night.  The  message  was  filed  for 
immediate  transmission  and  delivery, 
and  its  urgency  and  importance  ap- 


peared on  its  face.  The  sender  had 
the  right  to  assume  that,  as  the 
message  was  received  by  the  company 
for  immediate  transmission,  if  ^ere 
existed  any  reasons  why  it  could  not 
be  promptly  delivered,  information 
thereof  would  be  then  given  so  that 
other  means  could  be  adopted.  The 
agent  of  the  company  had  no  right  to 
assume  that  the  sender  of  so  urgent  a 
message  knew  of  the  necessary  delay 
incident  to  awaiting  the  opening  of: 
the  receiving  office  the  next  day,  and 
he  therefore  was  not  justified  in  with- 
holding or  failing  to  give  information 
that  there  would  necessarily  be  con- 
siderable delay  in  sending  the  message. 
The  rule  is,  we  think,  well  established 
by  the  authorities  that  'if  a  telegraph 
company  is  unable,  through  a  dis- 
arrangement of  its  lines  or  other  cause, 
to  do  what  it  makes  a  business  of 
doing,  it  must  inform  those  who  wish 
to  employ  it  of  the  fact,  and  thus 
acquaint  them  with  the  advantage  of 
employing  other  means.'  .  .  .  This 
principle,  we  think,  demands  that 
where  the  company's  transmitting 
agent  knows,  or,  under  the  circum- 
stances, should  know,  that  on  account 
of  the  closure  of  the  receiving  office 
there  will  be  delay  in  delivering  an 
urgent  message  which  is  intended  for 
immediate  delivery,  it  is  incumbent  on 
him  to  so  inform  the  sender;  and  if  he 
fails  to  do  so,  the  company  is  liable 
for  damages  resulting  from  such 
neglect." 

In  Western  U.  Teleg.  Co.  v.  Bruner 
(1892)  —  Tex.  — ,  19  S.  W.  149,  it  was 
held  that  a  telegraph  company  is 
bound  to  receive  and  transmit  all 
messages,  and  that,  though  it  may 
make  reasonable  rules  and  regulations 
in  the  conduct  of  its  business,  yet  if 
the  company  is  not  prepared  to  send 
the  message  when  it  is  received,  on 
account  of  the  terminal  office  being 
closed  at  night,  its  agent  should  so 
inform  the  sender. 

So,"  in  Carswell  v.  Western  U.  Teleg. 
Co.  (1910)  154  N.  C.  112,  32  L.R.A. 
(N.S.)  611,  69  S.  E.  782,  which  was  an 
action  for  delay  in  transmitting  a  tele- 
gram sununoning  a  physician  to  the 
bedside  of  his  sick  wife,  it  was  held 
that  a  failure  to  notify  the  sender  that 
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the  terminal  oflSce  would  probably  be 
closed  amounted  to  a  waiver  of  the 
regulations  regarding  office  hours.  In 
that  case  it  was  said:  "If  the  sender 
had  been  notified  that  the  message 
could  not  be  delivered,  he  could  have 
.communicated  with  Dr.  Brookshire  in 
some  other  way,  as  he  afterwards  did, 
and  prevented  the  mental  anxiety  he 
suffered  from  the  delay  caused  by  the 
ilefendant's  negligence  in  failing  to 
notify  him.  The  plaintiff  had  the 
right  to.  suppose  that  his  message  had 
been  delivered,  if  the  defendant  per* 
formed  its  duty,  and  it  was  negligence 
not  to  inform  him  of  the  true  situa- 
tion." 

In  Western  U.  Teleg.  Go.  v.  Hill 
(1909)  168  Ala.  18,  28  L.RJ^.(N.S.) 
648,  50  So.  248,  19  Ann.  Gas.  10&8,  21 
Am.  Neg.  Rep.  1,  it  was  said;  ''A 
telegraph  company  has  a  right  to  adopt 
rules  as  to  office  hours,  and  have  rea- 
sonable rules  for  its  own  protection; 
but  it  also  has  a  right  to  waive  them, 
and  does  waive  them  as  to  office  hours 
when  it  accepts  a  message  for  trans- 
mission and  delivery  without  the  office 
hours,  without  informing  the  sender 
of  such  rules,  or  without  explaining 
to  him  that  it  would  not  be  transmitted 
or  delivered  until  the  time." 

Similarly,  where  a  message  was  to 
be  telephoned  to  the  sendee  from  the 
receiving  office,  and  the  initial  opera- 
tor knew  this,  and  knew  that  the 
telephone  exchange  would  be  closed  on 
Sunday,  when  the  message  would 
arrive,  it  was  held  to  be  actionable 
negligence  to  fail  to  notify  the  sender 
of  the  probable  delay.  Western  U« 
Teleg.  Co.  v.  Hicks  (1916)  197  Ala«  81, 
72  So.  356. 

Where  a  telegraph  company,  through 
mistake  of  its  agent,  received  a 
message  to  be  delivered  at  a  place 
where  it  had  no  office,  it  was  held  that 
the  agent  should  have  informed  the. 
render  that  it  hud  no  office  at  the  place 
addressed;  that  the  fact  that  the  agent 
did  not  know  the  sender,  or  where  to 
find  her,  was  no  excuse  for  the 
company's  failure  to  perform  its  con- 
tract; that  it  was  the  agent's  duty  to 
obtain  from  the  person  sending  the 
message  the  necessary  information  to 
enable   the   company  to  perform  its 


duty ;  and  that  the  failure  to  do  so  was 
culpable  negligence.  Western  U. 
Teleg.  Go.  v.  Hargrove  (1896)  14  Tex. 
Civ.  App.  79,  86  S.  W.  1077. 

But  if  the  agent  has  no  knowledge, 
and  is  not  chargeable  with  knowledge, 
as  to  whether  the  receiving  office  is 
open  during  the  night  for  the  delivery 
of  messages,  the  mere  receiving  of  a 
message  does  not  amount  to  a  waiver 
of  the  rights  of  the  company  to  show 
its  office  hours,  and  where  the  agent 
informs  the  sender,  at  the  time  the 
message  is  given,  that  he  does  not 
know  whether  the  terminal  office  is  a 
night  office  or  not,  the  company  does 
all  that  is  required  of  it,  and  cannot 
be  held  liable  for  delay  in  trans- 
mission of  the  telegram.  Western  U. 
Teleg.  Go.  v.  Perry  (1912)  8  Ala,  App. 
247,  56  So.  824. 

So,  in  Given  v.  Western  U.  Teleg. 
Co.  (1885)  24  Fed  119,  it  was  held 
that  a  telegraph  company,  having 
offices  scattered  all  over  the  country, 
was  not  required  to  keep  its  various 
agencies  informed  of  the  business 
hours  of  every  other  office. 

And  in  Western  U.  Teleg.  Go.  v. 
Georgia  Cotton  Co.  (1894)  94  Ga.  444, 
21  S.  E.  835,  it  was  held  that  in  the 
absence  of  a  special  contract  to  trans- 
mit immediately,  or  of  an  express 
request  for  information,  it  is  not 
obligatory  on  a  telegraph  company  to 
acquaint  a  customer  with  the  office 
hours  of  the  company  at  the  point  to 
which  a  message  delivered  by  him  is 
directed. 

So,  in  Western  U.  Teleg.  Go.  v.  Neel 
(1894)  86  Tex,  368,  40  Am.  St.  Rep.  847, 
25  S.  W.  15,  it  was  held  that  a  telegraph 
company  had  the  right  to  maintain 
reasonable  office  hours,  and  was  not 
obliged  to  deliver  messages  outside  of , 
such  hours,  and  that  such  regulations 
were  binding  on  the  sender  regardless 
of  whether  he  had  notice  of  the  office 
hours.  The  court  said:  "The  reason- 
ableness of  a  regulation  as  to  hours  of 
business  is  sufficiently  obvious  to 
suggest  to  the  sender  of  a  message 
who  desires  its  delivery  at  an  un- 
usually early  hour  for  business,  the 
propriety  of  making  inquiry  before  he 
enters  into  the  contract/'  That  case 
was  followed  in  Western  U.  Teleg.  Go. 
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V.  McMillan  (1895)  —  Tex,  Civ.  App. 
— ,  30  S.  W.  298.  And  see  Western  U. 
Teleg.  Co.  v.  May  (1894)  8  Tex.  Civ. 
App.  176,  27  S.  W.  760. 

///.  Delay  in  delivery* 

a.  Generally, 

Where  a  message  is  received  by  a 
telegraph  agent  after  hours,  it  has 
been  held  that  he  must  make  a  reason- 
able effort  to  deliver  it,  and,  if  he 
cannot,  he  should  send  a  service 
message  notifying  the  sender  of  his 
inability  to  deliver  the  message. 
Griswold  v.  Western  U.  Teleg.  Co. 
(1913)  163  N.  C.  173,  79  S.  E.  273. 

And  it  has  been  held  that,  where  a 
telegraph  company  undertook  to  de- 
liver a  message  at  a  time  other  than 
its  office  hours,  it  thereby  waived  the 
benefit  of  such  office  hours;  that  the 
receipt  of  the  message  without  objec- 
tion was  an  agreement  .to  deliver  it 
with  reasonable  despatch ;  and  that,  as 
soon  as  it  was  discovered  that  the 
message  could  not  be  delivered  as 
agreed  upon,  the  sender  should  have 
been  promptly  notified.  Carter  v. 
Western  U.  Teleg.  Co.  (1906)  141  N.  G 
374,  54  S.  E.  274. 

Likewise,  where  there  was  a  special 
undertaking  to  put  a  message  through 
the  night  it  was  sent,  and  the  receiv- 
ing office  could  not,  with  reasonable 
diligence,  arrange  for  its  delivery,  it 
was  held  that  the  transmitting  office 
should  have  been  notified,  so  that  the 
sender  might  have  been  informed  and 
have  made  necessary  arrangements  to 
meet  the  difficulty  arising  from  a 
failure  to  deliver  the  message  that 
night,  as  contemplated.  Bolton  v. 
Western  U.  Teleg.  Co.  (1907)  76  S.  C. 
529,  57  S.  E.  543. 

As  to  delay  in  transmission  due  to 
the  fact  that  a  message  is  received 
after  the  closing  hour  of  the  terminal 
office,  see  supra,  subd.  II. 

h.  Addressee  outside  free^delivery  linUts. 

In  many  places  telegraph  companies 
maintain  what  are  called  ''free  limits," 
within  which  messages  are  delivered 
free  of  charge;  but  messages  ad- 
dressed to  persons  residing  outside  of 
such  free  limits  are  not  delivered  un- 
less   an    extra    charge    is    paid    or 


guaranteed,  to  cover  the  cost  of 
delivery.  Where  the  sender  of  a 
message  has  no  knowledge  or  infer-* 
mation  of  the  free-delivery  limita 
established  by  a  telegraph  company, 
or  that  the  sendee  resides  outside  of 
them,  it  is  generally  held  that,  if  the- 
company  wishes  to  collect  or  secure 
the  extra  cost  for  making  the  delivery,, 
it  must  notify  the  sender  of  the  neces- 
sity of  paying  an  extra  charge,  and 
that,  for  a  failure  to  give  notice  that 
a  telegram  will  not  be  delivered  be* 
cause  the  sendee  is  outside  the 
established  limits,  damages  may  be 
recovered. 

Indiana. — Western  U.  Teleg.  Co.  v. 
Moore  (1894)  12  Ind.  App.  136,  5  Am. 
St  Rep.  515,  39  N.  E.  874. 

Maine. — Sturtevant  v.  Western  U. 
Teleg.  Co.  (1912)  109  Me.  479,  84  AtL 
998. 

Miflgouri. — ^Brashears  v.  Western  U. 
Teleg.  Co.  (1891)  45  Mo.  App.  433. 

North  Carolina. — Bright  v.  Western 
U.  Teleg.  Co.  (1903)  132  N.  C.  317, 
43  S.  E.  841;  Bryan  v.  Western  U. 
Teleg.  Co.  (1903)  133  N.  C.  603,  45 
S.  E.  938;  Hood  v.  Western  U.  Teleg. 
Co.  (1904)  135  N.  C.  622,  47  S.  E.  607. 

South  Carolina.— Campbell  v.  West- 
ern U.  Teleg.  Co.  (1906)  74  S.  C.  300, 
54  S.  E.  571 ;  Lyles  v.  Western  U.  Te-^ 
leg.  Co.  (1907)  77  S.  C.  174,  12  L.R.A. 
(N.S.)  534.  57  S.  E.  725;  Campbell  v. 
Western  U.  Teleg.  Co.  (1906)  74  S.  C. 
300,  54  S.  E.  571;  Martin  v.  Western 
U.  Teleg.  Co.  (1907)  81  S.  C.  432,  62 
S.  E.  833;  Jones  v.  Western  U.  Teleg. 
Co.  (1915)  101  S.  C.  181,  85  S.  E.  370, 
Ann.  Cas.  1917C,  543. 

Texas. — ^Anderson  v.  Western  U. 
Teleg.  Co.  (1892)  84  Tex.  17,  19  S.  W. 
285;  Western  U.  Teleg.  Co.  v.  Harris 
(1912)  105  Tex.  320,  148  S.  W.  284, 
affirming  (1910)  —  Tex.  Civ.  App.  — , 
132  S.  W.  876;  Western  U.  Teleg.  Co. 
V.  Sweetman  (1898)  19  Tex.  Civ.  App. 
435,  47  S.  W.  676;  Evans  v.  Western 
U.  Teleg.  Co.  (1900)  —  Tex.  Civ.  App. 
— ,  56  S.  W.  609 ;  Western  U.  Teleg.  Co. 
V.  Davis  (1900)  24  Tex.  Civ.  App.  427, 
59  S.  W.  46;  Western  U.  Teleg.  Co.  v. 
Kuykendall  (190G)  —  Tex.  Civ.  App. 
— ,  86  S.  W.  61 ;  Western  U.  Teleg.  Co. 
V.  Ayres  (1907)  47  Tex.  Civ.  App.  557, 
105  S.  W.  1165;  Western  U.  Teleg.  Co. 
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V.  Vance  (1912)  —  Tex.  Civ.  App.  — , 
151  S.  W.  904;  Wegtem  U.  Teleg.  Co. 
V.  Wilson  (1913)  —  Tex.  Civ.  App.  — , 
162  S.  W.  1169;  Western  U.  Teleg.  Co. 
V.  White  (1913)  —  Tex.  Civ.  App.  — , 
162  S.  W.  905. 

Compare  Whittemore  v.  Western  U. 
Teleg.  Co.  (1896)  71  Fed  661;  Smith 
▼.  Western  U.  Teleg.  Co.  (1915)  168 
V.  C  516,  84  S.  E.  796. 

Thus,  in  Anderson  v.  Western  U. 
Teleg.  Co.  (1892)  84  Tex.  17,  19  S.  W. 
285,  it  was  held  that  the  sender  of  a 
message  could  not  be  bound  by  a  regu- 
lation which  was  not  brought  to  his 
knowledge ;  and  that  it  was  no  excuse 
that  the  person  to  whom  the  message 
was  sent  resided  outside  of  the  free 
limits,  especially  where  the  company 
failed  to  notify  the  sender  of  the  fact 
that  the  message  had  not  been  de- 
livered and  of  the  reason  therefor,  so 
that  prompt  delivery  could  have  been 
secured. 

And   where   it   appeared   that  the 
plaintiff '  delivered  a  message  to  the 
defendant  company  to  be  transmitted 
to  a  person  who  resided  outside  the 
free  limits,  which  was  not  delivered 
within    a  reasonable   time,   but   was 
mailed   to  the   sendee,   who  had   in- 
structed the  defendant  company  to  do 
so  in  case  he  could  not  be  reached  by 
telephone,  it  was  held,  in  an  action  by 
the  sender  of  the  message  to  recover 
damages  for  the  alleged  negligence  of 
the  defendant  company  in  not  season- 
ably delivering  the  message,  that  the 
instruction  given  by  the  sendee  to  the 
defendant   company   did   not   modify 
the  contract  between  the  plaintiff  and 
the  defendant,  and  it  was  the  duty  of 
the  defendant  company,  in  case  it  did 
not    intend  promptly  to   deliver  the 
message   without  further   charge,   to 
notify  the  sender  of  that  fact,  so  that 
she    might,    if   she   desired,   have   it 
promptly  fowarded  to  the  sendee. 

In  Western  U.  Teleg.  Co.  v.  Harris 
(1912)  105  Tex.  320,  148  S.  W.  284, 
affirming  (1910)  —  Tex.  Civ.  App.  — , 
132  S.  W.  876,  the  court  said:  "It  is 
not  reasonable  to  suppose  the  sender 
of  a  message  is  familiar  with  the 
limits  of  the  free-delivery  district 
prescribed  by  the  telegraph  company. 
The  company  forms  the  free-delivery 


district,  and,  if  it  wishes  to  collect  the 
extra  fee,  it  is  incumbent  upon  such 
company  to  ascertain  from  the  sender 
the  exact  location  of  the  sendee  in  the 
place  where  the  message  is  to  be  trans- 
mitted. If  that  be  a  burden,  it  rests 
lighter  upon  the  shoulder  of  the  com- 
pany than  upon  that  of  the  sender. 
The  district  is  of  its  creation  and  for 
its  benefit,  and  we  are  not  willing  to 
say  that  it  is  incumbent  upon  the 
sender  of  a  message  to  ascertain,  at 
his  risk,  the  limits  of  such  free- 
delivery  district  and  tender  the  extra 
compensation;  but  the  company  must 
determine  that  fact  from  the  informa- 
tion in  its  possession,  or  from  such 
information  as  may  be  given  it  by  in- 
quiry of  the  sender,  or  from  other 
sources,  and  then  make  demand  for 
the  extra  charge.  If  the  addressee 
lives  without  the  free-delivery  limits, 
and  the  sender  refuses  to  pay  the 
extra  charge  or  guarantee  its  pay- 
ment, then  the  company  would  be 
justified  in  refusing  to  make  delivery 
of  the  message." 

So,  in  Lyles  v.  Western  U.  Teleg.  Co. 
(1907)  77  S.  C.  174,  12  L.R.A.(N.S.) 
534,  57  S.  E.  725,  wherein  it  appeared 
that  the  operator  agreed  to  notify  the 
sender  of  the  failure  to  deliver  it  was 
held  that  ''when  a  telegraph  company 
discovers  that  the  person  for  whom  the 
message  is  intended  lives  beyond  the 
free-delivery  limits,  its  duty  is  not  at 
an  end  unless  the  sender,  with  notice 
of  the  claim  for  additional  compensa- 
tion, has  failed,  or  refused  on  demand, 
to  pay  it."  It  was  also  held  that  pay- 
ment for  transmission  and  delivery  of 
a  message  is  a  sufficient  consideration 
to  support  a  promise  to  notify  the 
sender  of  the  failure  to  deliver  prompt- 
ly. 

Where  it  is  customary  for  the  re- 
ceiving office  to  notify  the  sending 
office,  that  a  special  charge  is  neces- 
sary, and  for  the  latter  office  to  notify 
the  sender,  such  custom  has  the  force 
of  a  rule,  and  it  is  actionable  negli- 
gence on  the  part  of  the  company  to 
fail  both  to  deliver  the  message  and 
promptly  to  notify  the  sender  of  its 
inability  to  do  so  without  a  guaranty 
of  a  further  charge.    Evans  v.  Western 
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U.  Teleg.  Co.  (1900)  —  T^.  Civ.  App. 
— ,  56  S.  W.  609. 

But  it  had  been  held  that  where  the 
sender  ■  knows  that  the  addressee 
resides  outside  the  free-delivery  limits, 
and  makes  no  provision  for  special 
delivery,  the  company  is  not  liable  for 
failure  to  deliver,  unless  the  require- 
ments for  prepayment  are  waived  by 
the  operator's  undertaking  to  deliver 
the  message  at  the  risk  of  being  paid 
by  the  addressee.  Whittemore  v.  West- 
em  U.  Teleg.  Co.  (Fed.)  supra. 

And  where  the  sender  is  notified 
that  the  sendee  resides  outside  the 
free-delivery  limits,  but  refuses  to  pay 
or  guarantee  the  extra  charge,  the 
telegraph  company  is  absolved  from 
liability.  Smith  v.  Western  U.  Teleg. 
Co.  (N.  C.)  supra. 

In  Alabama,  the  rule  as  to  delivery 
outside  of  the  free  limits  places  on  the 
sender  of  a  message  the  burden  of 
knowing  such  limits  and  of  providing 
accordingly,  and  it  is  there  held  that 
when  a  message  is  handed  in  for  trans- 
mission, the  presumption  is  that  the 
person  to  whom  it  is  to  be  delivered 
resides  within  the  limits  of  free  de- 
livery, or  that  the  sender  takes  the 
risk  of  delivery  unless  he  makes  ar- 
rangements for  delivery  at  a  greater 
distance.  Western  U.  Teleg.  Go.  v. 
Henderson  (1889)  89  Ala.  510,  18 
Am.  St.  Rep.  148,  7  So.  419.  To 
the  same  effect  see  Western  U.  Teleg. 
Co.  V.  Merrill  (1905)  144  Ala.  618, 
118  Am.  St  Rep.  66,  89  So.  121. 
But  compare  Western  U.  Teleg.  Co.  v. 
Boteler  (1913)  183  Ala.  457,  62  So.  821, 
wherein  it  appeared  that  the  sendee  of 
a  message  lived  outside  the  free-de- 
livery limits,  and  it  was  held  that  the 
telegraph  company  would  be  liable  for 
a  delay  in  sending  a  service  message 
demanding  special-delivery  charges 
where  it  did  not  voluntarily  deliver 
the  message  to  the  sendee. 

o.  Company  unable  to  locate  addressee. 

Where  because  of  a  faulty  address, 
or  for  any  other  reason,  the  addressee 
of  a  telegram  cannot  be  found,  it  is 
generally  held  that  a  duty  devolves  on 
the  agent  at  the  terminal  office  to  send 
a  service  message  to  the  initial  opera- 
tor, so  that  the  sender  may  be  notified 


of  the  trouble  and  given  an  opportunity 
to  furnish  the  correct  address  or 
other  information  which  will  aid  in 
locating  the  addressee.  Sherrill  v. 
Western  U.  Teleg.  Co.  (1895)  117  N.  C. 
852,  23  S.  E.  277,  former  appeal  (1895) 
116  N.  C.  655,  21  S.  E.  429;  Hendricks 
V.  Western  U.  Teleg.  Co.  (1900)  12^ 
N.  a  804,  78  Anu  St.  Rep.  668,  35  S.  £. 
543 ;  Hinson  v.  Postal  Teleg.  Cable  Co. 

(1903)  132  N.  C.  460,  43  S.  E.  945; 
Cogdell    V.    Western    U.    Teleg.    Co. 

(1904)  135  N.  C.  431,  47  S.  E.  490; 
Hall  V.  Western  U.  Teleg.  Co.  (1905) 
139  N.  a  369,  52  S.  E.  50;  Woods  v. 
Western  U.  Teleg.  Co.  (1908)  148  N.  C. 
1,  128  Am.  St.  Rep.  581,  61  S.  E.  653; 
Miller  v.  Western  U.  Teleg.  Co.  (1914> 
167  N.  C.  315,  83  S.  E.  482;  Medlin  v. 
Western  U.  Teleg.  Co.  (1915)  169  N.  a 
495,  86  S.  E.  366,  11  N.  C.  C.  A.  802; 
Johnson  v.  Western  U.  Teleg.  Go. 
(1916)  171  N.  C.  130,  87  S.  E.  993; 
Jones  V.  Western  U.  Teleg.  Co.  (1915) 
101  S.  C.  181,  85  S.  E.  370,  Ann.  Cas. 
lPt7C,  543;  Western  U.  Teleg.  Co.  v- 
Davis  (1899)  —  Tex.  Civ.  App.  — ,  51 
S.  W.  258;  Western  U.  Teleg.  Co.  v. 
Erwin  (1912)  —  Tex.  Civ.  App.  — ♦  14T 
S.  W.  607.  And  see  the  reported  case 
(Westesin  U.  Teleg.  Ca  v.  Babboub» 
ante,  103).  (Compare  Williams  v. 
Western  U.  Teleg.  Co.  (1909)  —  Ky. 
— ,  119  S.  W.  1186. 

Thus,  in  Johnson  v.  Western  U. 
Teleg.  Co.  (1916)  171  N.  C.  180,  87 
S.  E.  993,  supra,  the  rule  was  stated 
as  follows:  "When  a  message  is 
received  at  a  terminal  office  to  which 
it  has  been  transmitted  for  delivery  to- 
the  person  addressed,  it  is  the  duty  of 
the  company  to  make  diligent  search 
to  find  him,  and,  if  he  cannot  be  found 
to  wire  back  to  the  office  from  which 
the  message  came,  for  a  better  ad- 
dress." 

The  reason  for  the  necessity  of 
notifying  the  sender  of  the  failure  to- 
find  the  addressee  was,  in  Hendricks^ 
V.  Western  U.  Teleg.  Co.  (1900)  126 
N.  G  304,  78  Am.  St.  Rep.  658,  35  S.  E. 
543,  stated  to  be  as  follows :  "A  better 
address  might  be  given,  mutual  friends 
might  be  communicated  with,  or  even 
a  letter  might  reach  the  addressee.  In 
any  event  the  sender  might  be  re- 


j 


ANNO.— TELEGRAPH— INABILITY  TO  DELIVER— NOTICE.       119 


lieved  from  great  anxiety,  and  would 
know  what  to  expect.  Moreover,  it 
would  tend  to  show  diligence  on  the 
part  of  the  company." 

The  fact  that  the  name  of  the 
addressee  is  misspelled  does  not  re- 
lieve the  telegraph  company  of  its 
duty  to  notify  the  sender  of  its  in- 
ability to  deliver  the  message.  Woods 
V.  Western  U.  Teleg.  Co.  (1908)  148 
N.  C  1,  128  Am.  St.  Rep.  581,  61  S.  E. 
653. 

In  answer  to  a  contention  that,  as 
the  sender  of  a  message  lived  12  miles 
from  the  telegraph  station,  it  would 
have  been  useless  to  send  a  service 
message  for  a  better  address,  it  was 
said  in  Johnson  v.  Western  U.  Teleg. 
Co.  (1916)  171  N.  C.  180,  87  S.  E.  993: 


'The  defendant's  agent  had  no  right  to 
assume  this.  The  evidence  is  that 
Mount  Holly  is  the  nearest  telegraph 
station  to  where  the  sender  resided, 
and  only  12  miles  distant.  It  is  highly 
probable  he  could  have  been  reached 
by  phone.  It  was  the  duty  of  the 
Smithfield  operator,  at  least,  to  send 
the  usual  service  message,  and  there 
is  nothing  in  the  facts  of  this  case 
that  relieved  him  of  such  duty.*' 

But  in  Williams  v.  Western  U.  Teleg- 
Co.  (1909)  —  Ky.  — ,  119  S.  W.  1186, 
it  was  held  that  a  telegraph  company 
was  not  guilty  of  negligence  by  reason 
of  the  failure  of  its  receiving  agent 
to  send  a  service  message,  after  he  had 
failed  to  locate  the  addressee  within 
an  hour  and  a  half.  L.  W.  B. 


JAMES  A.  MONCRIEF,  Appt, 

V. 

EDWIN  I.  PALMER  et  al. 


Rhode  Island  Supreme  Court -^  July  6,  1991m 
(—  R.  I.  — ,  114  Atl.  181.) 

Cancelation  —  of  usurious  contract  —  equity. 

1.  Equity  will  not  cancel  a  usurious  contract  unless  the  borrower  offers 
to  pay  the  amount  due  with  legal  interest,  although  the  statute  makes  it 
void  and  authorizes  the  borrower  to  recover  any  money  paid  on  it. 
ISee  note  an  this  question  beginning  an  page  123.] 


Mortgage  —  usurious  —  enforcement 
in  equity. 

2.  Equity  will  treat  a  mortgage  void 
for  usury  as  a  valid  security  for  the 
amount  that  it  regards  as  justly  due 
from  the  borrower  to  the  lender. 

Interest  —  rate  enforceable  by  equity 
in  absence  of  express  stipulation. 

3.  The  rate  of  interest  fixed  by  la\« 
in  the  absence  of  express  stipulation 
will  be  regarded  by  equity  as  the 
amount  which  one  seeking  its  aid 
against  a  usurious  contract  should 
pay  as  a  condition  to  relief. 

[See  27  R.  C.  L.  264.] 

Mortgage  —  usury  —  credit  for  pay- 
ments made. 

4.  In  a  suit  to  prevent  a  sale  under 


a  usurious  mortgage  for  default  in  in- 
terest payments,  the  borrower  will,  in 
equity,  be  allowed  credit  at  the  legal 
rate  for  the  pasnnents  which  he  has 
made. 

Application  of  pa3rments  —  usurious 
interest  —  legal  interest  in  ad- 
vance. 

5.  Equity  may,  at  the  instance  of 
the  maker  of  a  usurious  mortgage 
which  contains  a  provision  for  sale  in 
case  of  default  without  notice  to  him, 
apply  the  usurious  payments  in  satis- 
faction of  legal  interest  in  advance, 
so  as  to  avoid  a  default  and  threatened 
sale. 


Appeal  by  complainant  from  a  decree  of  the  Superior  Court  for  Provi* 


120 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


dence  and  Bristol  Counties  (Tanner,  J.)  dismissing  a  bill  filed  for  the 
cancelation  of  an  alleged  usurious  transaction.    ReveraedL 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Clarence  N.  Woolley  for  appel- 
lant. 
Mr.  Frank  L.  Hanley  for  appellees. 

Sweetland,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  is  a  bill  in  equity  praying 
that  a  certain  note  made  by  the  com- 
plainant to  the.  respondent  Palmer 
for  money  loaned  to  be  declared 
usurious  and  void  and  be  surren- 
dered to  the  complainant;  that  a 
certain  mortgage  deed  of  personal 
property  given  by  the  complainant 
to  said  Palmer  as  security  for  the 
payment  of  said  note  be  canceled; 
and  that  the  respondent  Palmer  be 
restrained  from  alienating  said 
mortgage  and  note,  and  from  fore- 
closing said  mortgage. 

The  complainant  in  his  bill  makes' 
no  offer  to  pay  to  the  respondent 
Palmer  the  money  loaned  with  legal 
interest.  On  demurrer,  a  justice  of 
the  superior  court  held  that  under 
the  allegations  of  the  bill  the  trans- 
action was  usurious,  but  dismissed 
the  bill  on  the  ground  that  payment, 
or  a  tender  of  payment,  constituted 
a  condition  precedent  to  the  grant- 
ing of  the  equitable  relief  sought. 
The  cause  is  before  us  upon  the  com- 
plainant's appeal  from  the  decree  of 
the  superior  court. 

The  provisions  of  the  Rhode  Is- 
land statute  with  reference  to  usury 
are  drastic.  Chapter  434,  Public 
Laws  1909,  amended  by  chapter  838, 
Public  Laws  1912.  The  violation  of 
the  act  is  punishable  as  a  misde- 
meanor, every  contract  made  in 
violation  of  it  is  void,  and  the  bor- 
rower may  recover  in  an  action  at 
law,  not  only  the  interest,  but  any 
portion  of  the  principal  paid  by  him 
upon  such  usurious  contract.  The 
complainant's  solicitor  has  present- 
ed to  us  a  very  comprehensive  and 
able  argument  in  support  of  his  con- 
tention that  equity  should  recognize 
the  view  of  public  pohcy  emphatical- 
ly expressed  in  the  legislative  act, 
and  should  cancel  the  usurious  and 
void  contract.  This  argument 
would  have  more  persuasive  force 


if  the  question  were  a  new  one.   The 
settled  and  nearly  universal  practice 

of    courts    of    equity    canc^lation-of 

IS  opposed  to  the  «iiuria«»  con- 
complainant's  con-  *'•«*— ««**y- 
tention.  The  statutes  of  different 
states  have  various  provisions  di- 
rected towards  the  prevention  of 
the  extortion  and  oppression  of 
usury.  Whatever  may  be  the  meth- 
od adopted  by  the  legislature, 
however,  although  the  legislative 
provision  may  go  to  the  limit  of 
our  statute  and  declare  the  contract 
void  and  unenforceable,  neverthe- 
less courts  of  equity,  in  the  absence 
of  statute  specifically  constraining 
them  to  act  differently,  have  insist- 
ed upon  the  equitable  principle  that 
he  '  Vho  seeks  equity  must  do  equi- 
ty," and  have  required  the  borrow- 
er, before  he  can  be  given  the  relief 
of  cancelation  of  the  contract,  to 
perform  the  moral  obligation  rest- 
ing upon  him,  and  pay  or  offer  to 
pay  the  principal  of  the  loan  with 
legal  interest. 

The  opinion  of  Mr.  Justice  Shiras 
in  Missouri,  K.  &  T.  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  43  L.  ed. 
474,  19  Sup.  Ct.  Rep.  179,  upon 
which  the  complainant  places  much 
reliance,  is  based  upon  the  construc- 
tion given  to  a  Minnesota  usury 
statute  by  the  supreme  court  of  that 
state.  Said  statute  provides  that  the 
courts  may  enjoin  any  proceeding 
upon  an  instrument  given  in  viola^ 
tion  of  the  statute,  and  order  the 
same  canceled  and  given  up.  The 
supreme  court  of  Minnesota  found 
in  other  provisions  of  the  statute  the 
legislative  intent  that  such  injunc- 
tion and  order  should  be  made,  al- 
though the  borrower  did  not  offer 
to  pay  the  debt  with  legal  interest. 
Complainant's  counsel  finds  some 
support  for  his  argument  in  the 
opinion  of  the  court  in  the  early 
Massachusetts  case  of  Hart  v.  Gold- 
smith, 1  Allen,  145,  in  which  a  bor- 
rower who  brought  a  bill  to  redeem 
mortgaged  premises  was  held  to  be 
entitled  to  the  benefit  of  the  stat- 
utory penalty  for  usury,  in  reduc- 
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tion  of  the  sum  payable  upon  the 
mortgage.  This  has  been  followed 
in  later  Massachusetts  cases.  The 
court  in  that  case  appears  to  have 
been  affected  to  some  extent  by  the 
provision  of  the  Massachusetts  Usu- 
17  Statute,  providing  that  the  bor- 
rower might  recover  the  penalty  for 
usury  by  a  bill  in  chancery.  We  do 
not  think  it  can  be  said  fairly  that 
in  Hart  v.  Goldsmith,  supra,  the 
Massachusetts  court  intended  to  cre^ 
ate  an  exception  to  the  ordinary 
rule.  We  are  of  the  opinion  that  we 
should  conform  to  the  generally  ac- 
cepted equitable  principle.  1  Story, 
Eq.  Jur.  14th  ed.  §  424. 

The  complainant  further  contends 
that,  if  under  the  allegations  of  his 
bill  a  court  of  equity  cannot  properly 
grant  him  the  relief  of  cancelation 
of  said  note  and  mortgage,  neverthe- 
less, under  said  allegations,  the  bill 
should  not  have  been  dismissed,  but 
should  have  been  retained  by  the 
court  for  the  purpose  of  restraining 
the  threatened  foreclosure  of  the 
mortgage.  By  "foreclosure"  the 
complainant  intends  the  exercise  by 
the  respondent  Palmer  of  the  power 
of  sale  contained  in  said  mortgage. 
The  complainant  bases  this  conten- 
tion upon  his  claim  that  it  appears 
hjf  the  bill  that  the  sum  of  usurious 
interest  paid  by  the  complainant  be- 
fore the  filing  of  the  bill  amounts  to 
6  per  cent  on  the  principal  ojf  the 
loan  from  the  time  when  said  loan 
was  made,  up  to  a  time  about  four 
years  after  the  beginning  of  this 
spit,  or  until  June,  1923*  The  posi- 
tion of  the  complainant  in  that  re- 
gard is  that  equity  should  restrain 
tile  threatened  sale  under  the  power, 
because  the  complainant  is  not  in  de- 
fault. 

The  general  assembly  has  declared 
that  it  is  against  public  policy  to 
permit  the  taking  of  interest  at  a 
rate  in  excess  of  that  which  it  has 
prescribed.  Under  the  statute,  on 
all  sums  loaned  exceeding  $50 
the  borrower  is  permitted  to  re- 
serve, charge,  or  take  by  contract, 
interest  not  exceeding  80  per  cent 
per  annum.  The  taking  of  interest 
at  a  greater  rate,  either  directly  or 
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indirectly,  is  prohibited,  and  every 
contract  made  in  violation  of  the 
statute  is  declared  usurious  and 
void.  In  equity  as  well  as  in  law  the 
superior  court  will  not  aid  a  lender 
in  the  enforcement  of  such  a  usuri- 
ous contract,  nor  should  it  require  a 
borrower  to  perform  such  contract 
as  the  condition  of  granting  him 
equitable  relief.  As  a  court  of  equi- 
ty it  will  enforce  the  Usury  Law,  es- 
tablished by  the  general  assembly, 
against  the  lender,  and  alsa  for  the 
protection  of  the  borrower,  in  so  far 
as  such  enforcement  does  not  lead  it 
to  disregard  those  e.quitable  prin- 
ciples which,  as  a  court  of  con- 
science, it  must  enjoin  upon  all 
suitors  before  it.  When  in  equity 
the  borrower,  seeking  relief  from  a 
usurious  contract,  is  the  actor  before 
it,  the  superior  court  should  insist 
upon  the  recognition  .by  such  bor- 
rower of  his  moral  obligation  to  re- 
turn the  money  loaned  at  the  time 
when  in  good  conscience  it  is  due, 
with  legal  interest.  Although  in  law 
the  mortgage  is  of 
no  effect  as  security  a.^aruTa'tT 
for  the  usurious  •"£?r^*°**"*  *■ 
contract,  m  a  suit 
by  the  borrower  equity  will  treat  the 
mortgage  as  a  valid  security  for  the 
amount  that  it  regards  as  justly  due 
from  the  borrower  to  the  lender. 

Upon  the  complainant's  conten- 
tion, which  we  are  now  considering, 
it  is  necessary  to  determine  what,  in 
the  circumstances  of  this  case,  equi- 
ty ought  to  regard  as  legal  interest 
upon  the  loan  from  Palmer  to^the 
complainant.  Is  it  6  per  cent,  o*r  is 
it  SO  per  cent — ^the  highest  rate  al- 
lowable by  law  within  the  usurious 
rate  taken  by  the  respondent  in  the 
transaction?  It  should  be  borne  in 
mind  that  the  insistence  of  equity 
that,  notwithstanding  the  statute, 
there  still  exists  a  moral  obligation 
resting  upon  the  borrower,  does  not 
proceed  from  any  regard  for  the 
lender,  and  is  not  for  the  purpose  of 
giving  life  to  a  contract  which  the 
general  assembly  has  declared  to  be 
void,  but  arises  from  the  equitable 
consideration  that  it  is  contrary  \fo 
good  conscience  that  a  complainant 
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should  be  freed  from  liabilily,  and 
still  be  permitted  to  retain  the  mon- 
ey of  the  lender  and  be  required  to 
make  no  proper  compensation  for  its 
use.  A  contract  for  illegal  interest 
is  as  void  in  equity  as  it  is  in  law, 
and  furnishes  no  standard  for  meas- 
uring the  borrower's  moral  duty  to 
pay  interest.  Under  the  allegations 
of  the  bill  the  superior  court  was 
warranted  in  holding  that  the  lend- 
er, Palmer,  had  indirectly  taken  in- 
terest on  the  loan  made  to  the 
complainant,  at  a  rate  exceeding  30 
per  cent  per  annum.  No  considera- 
tion of  conscience  would  require  that 

'  court  to  hold  that 
enforceable  by  the  rate  of  interest 
ab?eL^e' of  which  tho  complain- 

express  stipa*  ant  ought  to  pay  up- 
*•**"•"•  on   that   loan   was 

more  than  6  per  cent,  the  rate  fixed 
by  law  in  the  absence  of  express 
stipulation. 

The  question  next  arises:  Shall 
the  complainant  in  an  accounting,  or 
in  a  proceeding  to  determine  wheth- 
er or  not  he  is  in  default,  be  permit- 
ted to  have  credit  at  the  rate  of  6  per 
cent  for  the  payments  which  he  has 
made  as  interest  upon  the  void  note, 
which  payments  have  been  credited 
by  the  lender  in  accordance  with  the 
terms  of  the  illegal  contract?  Some 
courts  of  law  have  held  that  one  who 
voluntarily  pay^  unlawful  interest 
upon  a  usurious  contract  cannot  re- 
cover it  by  suit,  in  the  absence  of  a 
permissive  statute ;  and  some  equity 
courts,  in  stating  an  account  be- 
tween the  parties,  or  in  a  proceeding 
to  redeem  mortgaged  premises,  will 
not  allow  the  borrower  credit  at  the 
legal  rate  for  such  voluntary  pay- 
ments. We  regard  the  contrary  as 
iiiort,ra»e-  th©    sounder    posi- 

vsnry— credit  for  tlOn,  and  aS  OnC 
payment,    made,   constituting  a    Salu- 

tary  protection  to  the  victims  of 
usury,  which  position  a  court,  with- 
out violating  equitable  principles, 
may  well  take  in  conformity  with 
the  policy  of  the  statute  law. 
Parmelee  v.  Lawrence,  44  111.  405; 
Norvell  v.  Hedrick,  21  W.  Va.  523. 
The  Massachusetts  court,  in  Hart  v. 
Goldsmith,  supra,  and  the  cases  fol- 
lowing it,  have  gone  farther,  and,  in 


an  equitable  suit  to  redeem  premises 
mortgaged  to  secure  a  usurious  loan, 
have  permitted  the  borrower  to  have 
credit  for  the  amount  of  the  stat- 
utory penalty  for  usury,  such  penal- 
ty being  three  times  the  usurious  in- 
terest reserved. 

From  the  bill  it  appears  that  the 
complainant  has  made  payments 
largely  in  excess  of  legal  interest  on 
the  loan.  There  has  been  no  ap- 
plication of  this  excess  which  the 
court  should  recognize,  but  the  court 
should  direct  such  application  to  be 
made  as  appears  most  beneficial  to 
the  complainant.  Ordinarily,  it 
would  be  for  the  benefit  of  a  borrow- 
er that  such  excess  should  be  applied 
in  reduction  of  the  principal  of  the 
loan.  The  complainant  is  asking 
that  it  shall  be  applied  to  the  pay- 
ment of  interest  in  advance  on  said 
loan,  so  that  he  may 
not  be  in   default.  JJymeStlt"  *' 

In  view  of  the  terms  ffreVSTtlie^ai 
of  sale  contamed  m  taterent  in 


the  mortgage,  a 
copy  of  which  is  annexed  to  the  bill, 
it  appears  desirable  that  the  com- 
plainant should  be  protected  against 
a  sale  which  may  be  had  without  ac- 
tual notice  to  him. 

In  our  opinion  the  bill  should  not 
have  been  dismissed  upon  demurrer, 
but  should  have  been  held  for  hear- 
ing upon  the  complainant's  prayer 
for  the  restraint  of  the  threatened 
sale  under  the  power  contained  in 
the  mortgage.  If,  upon  hearing,  the 
complainant  sustains  his  allegation 
of  usury,  and  it  appears  that  pay- 
ments in  excess  of  legal  interest 
have  been  made  by  the  complainant 
upon  said  loan,  then  the  superior 
court  should  direct  the  application 
of  such  payments  to  be  made  as  shall 
be  for  the  protection  of  the  com- 
plainant ;  and  the  court  should  make 
such  declaratory  decree,  and  should 
give  to  the  complainant  such  condi- 
tional relief,  as  equity  may  require 
in  the  circumstances  of  the  case. 

The  complainant's  appeal  is  sus-» 
tained.  The  decree  of  the  Superior 
Court  dismissing  the  bill  is  reversed. 
The  cause  is  remanded  to  the  Supe- 
rior Court  for  further,  proceedings 
in  accordance  with  this  opinion. 
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Paymoit  of  or  o£Fer  to  pa^  principfd  and  legal  interest  at  condition  of  relief 

in  equity  against  osnrious  contract. 


L  View  that  both  principal  and  legal 
interest  must  be  offered: 

a.  As  condition  of  equitable  relief 

generally,  123. 

b.  As  condition  of  particular  kind 

of  equitable  relief,  125. 

Mm  Tiew   that   hoth  principal  and  legal 
interest  must  he  offered. 

a«  As  condition  of  equitable  relief  gen- 

erally, 

■ 

Equitable  relief  against  a  usurious 
contract  is  granted  in  most  jurisdic- 
tions only  on  the  condition  that  the 
debtor  shall  pay,  or  offer  to  pay,  the 
principal  of  his  debt  and  legal  interest 
thereon. 

Connecticut. — Kilbourn  v.  Bradley 
(1809)  3  Day,  356,  3  Am.  Dec.  273; 
Welch  V.  Wadsworth  (1861)  30  Conn. 
149,  79  Am.  Dec.  239. 

€^rgia.  —  Campbell  .v.  Murray 
<1878)  62  Ga.  86;  Whatley  v.  Barker 
(1887)  79  Ga.  790,  4  S.  E.  387;  Brant- 
ley V.  Wood  (1895)  97  Ga.  759,  25  S.  B. 
499;  Moseley  v.  Rambo  (1898)  106  Ga. 
597,  32  S.  E.  638;  Craft  v.  Link  (1910) 
135  Ga.  521,  69  S.  E.  742;  Weaver  v. 
Bank  of  Bowersville  (1917)  146  Ga. 
142^  90  S.  E.  864;  Patterson  v.  Moore 
(1917)  146  Ga.  364,  91  S.  E.  116; 
Matthews  V.  Banks  (1917)  146  Ga.  732, 
92  S.  E.  52;  Polite  v.  Williams  (1920) 
149  6a.  726,  101  S.  E.  791;  liles  v. 
Bank  of  Camden  County  (1921)  —  Ga. 
— ,  107  S.  E.  490;  Lanham  v.  State  Bank 
(1920)  —  C.  C.  A.  — ,  268  Fed.  458 
(construing  Georgia  law). 

Illinois.  —  Cushman  v.  Sutphen 
(18G6)  42  111.  256;  Tooke  v.  Newman 
(1874)  76  111.  215;  Lehmann  v.  Shime- 
all  (1915)  195  111.  App.  511;  Chase  &  B. 
Co.  V.  National  Trust  &  Credit  Co. 
(1914)  215  Fed.  633  (construing  Illi- 
nois law). 

Kansas. — ^Holden  Land  &  Live  Stock 
Co.  V.  Inter-State  Trading  Co.  (1912) 
87  Kan.  221,  L.R.A.1915B,  492, 123  Pac. 
783. 

Haiyland.  —  Trumbo  v.  Blizzard 
(1833)    6    Gill   &   J.    18;    Jordan   v. 


II.  View  that  principal  only  need  be 
offered,  126. 

III.  View  that  neither  principal  nor  legal 
interest  need  be  offered,  128. 

rV.  Jurisdictions  in  which  law  is  un- 
settled, 131. 

Trumbo  (1834)  6  Gill  &,  J.  103;  Gwynn 
V.  Lee  (1850)  9  Gill,  137;  Baugher  v. 
Nelson  (1850)  9  Gill,  299,  52  Am.  Dec. 
694;  Powell  v.  Hopkins  (1873)  38  Md. 
1;  Walker  v.  Cockey  (1873)  38  Md.  76; 
Hill  V.  Reifsnider  (1873)  39  Md.  429; 
Smith  V.  Myers  (1874)  41  Md.  425. 

Michigan. — Vandervelde  v.  Wilson 
(1913)  176  Mich.  185,  142  N.  W.  553; 
Dalton  V.  Weber  (1918)  203  Mich.  455, 
169  N.  W.  946. 

New  Jersey.— Miller  v.  Ford  (1831) 
1  N.  J.  Eq.  358;  Ware  v.  Thompson 
(1860)  13  N.  J.  Eq.  66;  Giveans  v. 
McMurtry  (1864)  16  N.  J.  Eq.  468; 
Okin  V.  Broad  &  Market  Nat.  Bank 
(1921)  —  N.  J.  — ,  113  Atl.  139. 

North  Carolina. — ^Ballinger  v.  Ed- 
wards (1847)  39  N.  C.  (4  Ired.  Eq.) 
449;  Beard  v.  Bingham  (1877)  76  N.  C. 
285;  Purneil  v.  Vaughan  (1880)  82 
N.  C.  134;  Burwell  v.  Burgwyn  (1888) 
100  N.  C.  389,  6  S.  E.  409;  Carver  v. 
Brady  (1889)  104  N.  C.  219,  10  S.  E. 
565;  Churchill  v.  Turnage  (1898)  122 
N.  C.  426,  30  S.  E.  122;  Owens  v. 
Wright  (1912)  161  N.  C.  127,  76  S.  E. 
735,  Ann.  Cas.  1914D,  1021. 

Ohio.— Shelton  v.  Gill  (1842)  11 
Ohio,  417. 

Rhode  Island. — See  the  reported  case 
(MoHGRiEF  V.  Palmer,  ante,  119.) 

Wisconsin.— Rietz  v.  Foeste  (1872) 
30  Wis.  696.  Compare  Haggerson  v. 
Phillips  (1875)  37  Wis.  364. 

England.— Ex  parte  Skip  (1752)  2 
Ves.  Sr.  489,  28  Eng.  Reprint,  313; 
Scott  V.  Nesbit  (1789)  2  Bro.  Ch.  642, 
29  Eng.  Reprint,  355,  2  Cox,  Ch.  Cas. 
183,  30  Eng.  Reprint,  84;  Mason  v. 
Gardiner  (1793)  4  Bro.  Ch.  436,  29  Eng. 
Reprint,  976;  Benfield  v.  Solomons 
(1803)  9  Ves.  Jr.  77,  32  Eng.  Reprint, 
630 ;  Hindle  v.  O'Brien  (1809)  1  Taunt. 
413,  127  Eng.  Reprint,  894;  Ex  parte 


124 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


Scrivener  (1814)  8  Ves.  &  B.  14,  86 
Eng.  Reprint,  384.  Compare  Roberts 
V.  Goff  (1820)  4  Barn.  &  Aid.  92,  106 
Eng.  Reprint,  872. 

With  respect  to  a  bill  to  enjoin  the 
sale  of  real  property  under  a  deed  of 
trust  securing  certain  usurious  notes, 
the  court  said  in  Tooke  v.  Newman 
(1874)  75  111.  215:  "When  a  person 
applies  to  equity  for  relief  against 
usurious  contracts,  the  court  will  only 
entertain  jurisdiction  on  the  condition 
that  the  debtor  shall  pay  the  principal, 
with  legal,  but  not  with  conventional, 
interest.  Six  per  cent  being  legal 
interest,  the  court  would  require  the 
payment  of  the  principal  with  that 
rate  of  interest,  as  a  condition  to 
granting  relief.  And  in  such  cases  the 
debtor  must  tender,  or  at  least  offer 
to  pay,  the  principal  and  such  interest 
to  the  creditor  or  holder  of  the  instru- 
ment." See  to  the  same  effect,  Leh- 
mann  v.  Shimeall  (1915)  195  111.  App. 
511. 

So,  with  respect  to  a  statute  barring 
the  recovery  of  any  interest  on  a 
usurious  obligation,  the  court  said  in 
Welch  V.  Wadsworth  (1861)  30  Conn. 
149,  79  Am.  Dec.  239:  "The  right  of 
the  defendant  to  insist  upon  the  for- 
feiture by  the  plaintiffs  of  the  whole 
interest  was  a  legal,  but  not  to  the  full 
extent  an  equitable,  one.  Courts  of 
equity  do  not  view  the  statute  as 
courts  of  law  are  compelled  to  do.  If 
the  borrower  goes  into  equity  in 
respect  to  a  security  given  in  con- 
nection with  the  usurious  contract,  or 
to  avoid  extortion  or  oppression,  the 
court  will  compel  him  to  pay  the 
principal  and  legal  interest,  because 
there  is  a  moral  obligation  resting  on 
him  to  do  so,  and  it  is  equitable  that 
he  should  be  compelled  to  do  it.  In  the 
case  of  Kilboum  v.  Bradley  (1808)  8 
Day  (Conn.)  356,  3  Am.  Dec.  273,  this 
court  said :  'The  statute  against  usury, 
on  principles  of  public  policy,  renders 
void  contracts  upon  usurious  consider- 
ation. But  the  lender  incurs  no  penal- 
ty, unless  he  actually  takes  usury; 
and  courts  of  equity,  on  relieving 
against  oppression  or  extortion,  order 
the  repayment  of  the  sum  really 
loaned  or  du«,  with  lawful  interest. 
The  moral  obligation  of  the  borrower 


to  repay  the  principal  sum  actually 
loaned,  with  the  lawful  interest,  is  un- 
impaired.' ^ 

In  Trumbo  v.  Blizzard  (Md.)  supra, 
the  court  said,  in  distinguishing  a 
case  wherein  a  mortgagor  was  defend- 
ing a  suit  in  equity  on  the  ground  of 
usury,  from  one  in  which  he  brought 
an  action  in  that  court  for  relief: 
"Where  a  mortgage  is  given  on  usuri- 
ous consideration,  the  plea  of  usury, 
either  by  the  mortgagor  or  his  alienee,, 
is  a  full  defense  to  a  bill  in  chancery 
for  a  foreclosure  by  the  mortgagee, 
who  goes  to  enforce  a  void  instrument. 
But  there  is  a  recognized  distinction 
between  that,  and  the  case  of  a  mort- 
gagor, or  his  grantee,  who  goes  into- 
chancery  seeking  relief  against  the 
mortgage  on  the  grround  of  usury; 
which  will  only  be  extended  to  him  on 
his  paying,  or  offering  to  pay,  the 
principal  and  legal  interest  of  the  sum 
due,  on  the  principle  that  he  who 
seeks  equity,  to  obtain  relief,  must  do 
equity."  A  like  distinction  was  made 
in  Ballinger.v.  Edwards  (N.  C.)  supra. 

In  several  English  cases,  a  distinc- 
tion has  been  made  between  bank- 
ruptcy jurisdiction  and  equity  juris- 
diction generally.  It  has  been  held 
that  the  debtor  is  not  bound  to  tender 
either  principal  or  legal  interest,, 
where  an  application  for  relief  from  a 
usurious  obligation  is  made  to  the 
bankruptcy  jurisdiction  of  the  court,, 
but  that  he  is  bound  to  tender  both,, 
as  a  condition  of  relief,  where  his 
application  is  to  the  general  equity 
jurisdiction  of  the  court.  Ex  parte 
Skip  (Eng.)  supra;  Benfield  v.  Solo- 
mons (1803)  9  Ves.  Jr.  77,  82  Eng. 
Reprint,  530;  Ex  parte  Scrivener 
(1814)  3  Ves.  &  B.  14,  35  Eng.  Reprint, 
384.  Compare,  however,  Roberts  v. 
Goff  (Eng.)  supra,  wherein  a  rule  nisi 
was  obtained  to  show  cause  why  a 
judgment  entered  on  a  warrant  of 
attorney  should  not  be  set  aside  on  the 
ground  of  usury.  Although  the  appli- 
cation was  made  to  the  equity  juris- 
diction of  the  court,  the  rule  was  made 
absolute,  the  court  refusing  to  impose, 
as  a  condition  of  relief  against  the 
judgment,  a  requirement  that  the 
principal  of  the  usurious  contract  be 
paid  with  legal  interest. 
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b»  Ab    ctmdiiion   of  pttriiouiair  IHnd   of 

equitable  relief. 

In  a  number  of  decisions  it  has  been 
held  that  a  mortgagor  who  brings  a 
bill  to  enjoin  a  sale  of  property  under 
a  mortgage,  on  the  ground  that  the 
mortgage  secures  a  usurious  obliga* 
tion,  is  not  entitled  to  the  relief 
prayed  unless  he  shall  pay,  or  offer  to 
pay,  the  actual  principal  of  his  debt 
with  legal  interest.  Whatley  v.  Barker 
(1887)  79  Ga.  790,  4  S.  E.  887;  Brant- 
ley V.  Wood  (1895)  97  Ga.  759,  25  S.  E. 
499;  Moseley  V.  Rambo  (1899)  106  Ga. 
597,  32  S.  E.  638;  Craft  v.  Link  (1910) 
135  Ga.  521,  69  S.  E.  742;  liles  ▼. 
Bank  of  Camden  County  (1921)  —  Ga. 
— ,  107  S.  E.  490;  Powell  v.  Hopkins 
<1872)  38  Md.  1;  Walker  v.  Cockey 
(1873)  88  Md.  75;  Vandervelde  v. 
Wilson  (1913)  176  Mich.  185, 142  N.  W. 
^53. 

The  right  to  the  redemption  of 
property  from  a  mortgage  securing  a 
usurious  obligation  has  likewise  been 
held  to  be  available  only  on  the  condi- 
tion that  the  mortgagor  shall  pay  the 
actual  principal  of  the  obligation,  with 
legal  interest.  Cushman  v.  Sutphen 
(1866)  42  IlL  256;  Holden  Land  &  Live 
Stock  Co.  V.  Inter-State  Trading  Co. 
(1912)  87  Kan.  221,  L.R.A.1915B,  492, 
123  Pac.  733;  Dalton  v.  Weber  (1918) 
203  Mich.  455,  169  N.  W.  946.  In  the 
case  last  cited,  it  was  held  that  certain 
mortgagors  were  entitled  to  redeem 
property  mortgaged  to  secure  a  usuri* 
4>UB  obligation,  on  the  payment  of  the 
principal  of  such  obligation  and  legal 
interest.  In  their  bill  the  mortgagors 
had  offered  to  pay  the  sums,  principal 
and  interest,  which  the  court  should 
determine  to  be  due,  but  contended 
that  no  interest  should  be  paid.  On 
this  point  the  court  said:  "In  making 
this  contention,  they  are  asking  a  court 
of  equity  to  enforce  a  penalty,  a  for- 
feiture. It  is  clear,  however,  that  the 
usurious  lender  is  not  in  this  case,  nor 
in  any  other  judicial  proceeding,  seek- 
ing to  enforce  usury.  Upon  the 
authority  of  Vandervelde  v.  Wilson 
(Mich.)  supra,  plaintiffs,  having  had 
the  use  of  a  certain  sum  of  money  for 
a  certain  period  of  time,  ought  to  pay 
the  legal  rate  of  interest  therefor  for 
the  time.'-    And  in  Cushman  v.  Sutphen 


(IlL)  supra,  it  was  held  that  in  a  suit 
for  the  redemption  of  real  estate  from 
a  mortgage  the  master  properly  com- 
puted interest  at  6  per  cent,  where  the 
interest  agreed  on  was  usurious.  The 
decision  was  based  on  a  statute  pro- 
viding that  if  a  greater  rate  of  interest 
than  6  per  cent  was  not  for  money 
loaned,  the  rate,  on  the  establishment 
of  that  state  of  facts,  should  be  6  per 
cent 

Similarly,  the  payment  of,  or  offer  to 
pay,  the  actual  principal  of  a  usurious 
obligation,  and  legal  interest  thereon, 
has  been  held  to  be  a  condition  of  the 
right  of  the  debtor  to  have  canceled  a 
mortgage  deed  or  other  instrument 
securing  the  obligation.  Campbell  v. 
Murray  (1878)  62  Ga.  86;  Patterson  v. 
Moore  (1917)  146  Ga.  864,  91  S.  E. 
116;  Matthews  v.  Banks  (1917)  146 
Ga.  732,  92  S.  E.  52;  Weaver  v.  Bank 
of  Bowersville  (1917)  146  Ga.  142, 
90  S.  E.  864;  Polite  v.  Williams  (1920) 
149  Ga.  726,  101  S.  E.  791 ;  Lanham  v^ 
State  Bank  (1920)  —  C.  C.  A.  — , 
268  Fed.  458  (construing  Georgia 
law)  ;  Miller  v.  Ford  (1831)  1  N.  J.  Eq. 
358;  Rietz  v.  Foeste  (1872)  30  Wis. 
695.  See  also  the  reported  case  (MON- 
CRiEF  V.  Palmer,  ante,  119). 

In  Miller  v.  Ford  (1831)  1  N.  J. 
Eq.  358,  supra,  an  action  to  enjoin 
certain  proceedings  on  mortgages  and 
to  have  the  mortgages  canceled  on 
the  ground  of  usury,  it  was  held 
that  the  plaintiff's  bill  was  demurr- 
able, since  it  contained  no  offer  to 
pay  the  principal  and  legal  interest  to 
the  mortgagee. 

So,  in  Patterson  v.  Moore  (1917) 
146  Ga.  364,  91  S.  E.  116,  it  was  held 
that,  although  a  usurious  salary  as- 
signment was  void  and  worthless,  the 
debtor  could  not  demand  the  surrender 
and  cancelation  of  the  security,  with> 
out  tendering  the  amount  which  he 
had  actually  received,  and  legal  inter- 
est thereon. 

The  right  of  the  maker  of  a  usurious 
note  to  have  it  canceled  has  also  been 
held  to  be  conditional  on  the  payment 
or  tender  of  the  actual  principal  of  the 
note,  with  legal  interest.  •Rietz  v, 
Foeste  (Wis.)  supra.  See  also  the  re* 
ported  case  (Moncrief  v.  Palmer, 
ante,  119).  .; 
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However,  in  Haggerson  v.  Phillips 
(1875)  87  Wis.  864,  it  was  held  that, 
where  the  debtor  on  the  ground  of 
usury  sought  merely  to  restrain  a  fore- 
closure sale  for  more  than  the  princi- 
pal of  the  debt  and  legal  interest,  it 
was  not  necessary  for  the  debtor  to 
tender  such  principal  and  legal  inter- 
est as  a  condition  of  obtaining  equi- 
table relief. 

A  bill  to  enjoin  the  execution  of  a 
judgment  on  the  ground  that  the  judg- 
ment is  based  on  a  usurious  obligation 
cannot  be  maintained,  it  has  been  held, 
in  the  absence  of  payment  of,  or  offer 
to  pay,  the  actual  principal  of  the 
obligation,  with  legal  interest.  Jordan 
v.  Trumbo  (1834)  6  Gill  &  J.  (Md.) 
103;  Gwynn  v.  Lee  (1850)  9  Gill  (Md.) 
137;  Hill  V.  Reif snider  (1873)  39  Md. 
429;  Smith  v.  Myers  (1874)  41  Md. 
'  425;  Shelton  v.  Gill  (1842)  11  Ohio, 
417.  See  also  Giveans  v.  McMurtry 
(1864)  16  N.  J.  Eq.  468.  In  the  case 
last  cited  it  was  held  that  a  complain- 
ant could  not,  without  tendering  the 
amount  actually  due  on  certain  bonds, 
maintain  a  bill  in  equity  to  have  judg- 
ments on  the  bonds  satisfied  of  record, 
and  assignments  of  the  judgments  can- 
celed, on  the  ground  that  the  bonds 
were  tainted  with  usury. 

II.  View    that    principal    only    need    he 

offered. 

Relief  in  equity  against  a  usurious 
contract  is  granted  in  several  juris- 
dictions, on  condition  that  the  debtor 
shall  pay,  or  offer  to  pay,  the  actual 
principal  of  his  debt  without  any  inter- 
est. 

Alabama.— Barclift  v.  Fields  (1906) 
145  Ala.  264,  41  So.  84;  1st  Nat.  Bank 
T.  Clark  (1909)  161  Ala.  497,  49  So. 
807;  Reynolds  v.  L^e  (1912)  180  Ala. 
76,  60  So.  101;  Law,  C.  &.  Co.  v. 
Mitchell  (1917)  200  Ala.  565,  76  So. 
923;  Lewis  v.  Hickman  (1917)  200  Ala. 
672,  77  So.  46;  Williams  v.  Noland 
(1920)  205  Ala.  63,  87  So.  818.  Com- 
pare the  following  decisions,  which 
have  been  rendered  ineffective  by 
subsequent  legislation:  Branch  Bank 
V.  Strother  (1848)  15  Ala.  51;  Eslava  v. 
Elmore  (1874)  50  Ala.  587;  Rogers  v. 
Torbut  (1877)  68  Ala.  523;  Turner 
▼•  Merchants  Bank   (1899)    126  Ala. 


397,  28  So.  469;  Lindsay  v.  United 
States  Sav.  &  Loan  Go.  (1899)  127  Ala. 
366,  51  L.R.A.  393,  28  So.  717. 

lowa.^ — Morrison  v.  Miller  (1877)  4S 
Iowa,  84. 

Virginia.— Young  v.  Scott  (1826)  4 
Rand.  415;  Olarkson  v.  Garland  (1829) 
1  Leigh,  162;  Turpin  v.  Povall  (1887) 
8  Leigh,  93.  Compare  the  following 
cases,  which  have  been  in  effect  over- 
ruled: Marks  v.  Morris  (1809)  4  Hen. 
&  M.  463;  Stone  v.  Ware  (1820)  S 
Munf.  541. 

In  Lindsay  v.  United  States  Sav.  ft 
Loan  Co.  (1899)  127  Ala.  366,  51  L.R.A. 
393,  28  So.  717,  it  was  held  that  the 
rule  requiring  a  borrower  to  pay,  or 
offer  to  pay,  legal  interest  as  a  condi- 
tion of  obtaining  equitable  relief 
against  a  usurious  obligation,  was  not 
changed  by  a  statute  providing  that 
usurious  contracts  could  not  be  en- 
forced, either  at  law  or  in  equity^ 
except  as  to  the  principal.  Thereafter 
the  Alabama  legislature  added  a  pro- 
vision to  the  Usury  Statutes,  declaring 
that  no  borrower  of  money  at  a  usuri- 
ous rate  should  in  any  case  be  required 
to  pay  more  than  the  principal  sum 
borrowed.  This  provision,  in  connec- 
tion with  the  one  considered  in  Lind- 
say V.  United  States  Sav.  &  Loan  Co. 
(Ala,)  supra,  has  been  construed  as 
declaring  a  legislative  intent  to  change 
the  rule  as  to  the  conditioji  on  which 
a  debtor  is  entitled  to  relief  in  equity 
against  a  usurious  contract.  It  has 
therefore  been  held  that,  under  these 
statutes,  a  debtor  can  enjoin  the  fore- 
closure of  a  mortgage  securing  a 
usurious  obligation,  and  redeem  the 
mortgaged  property,  on  paying  the 
principal  of  the  debt  without  legal 
interest.  Barclift  v.  Fields  (1906)  145 
Ala.  264,  41  So.  84;  1st  Nat.  Bank  v. 
Clark  (1909)  161  Ala.  497,  49  So.  807; 
Reynolds  v.  Lee  (1912)  180  Ala.  76, 
60  So.  101;  Law  &  C.  Co.  v.  Mitchell 
(1917)  200  Ala.  565,  76  So.  923;  Lewis 
v.  Hickman  (1917)  200  Ala.  672,  77  So. 
46;  Williams  v.  Noland  (1920)  205  Ala. 
68,  87  So.  818. 

And  under  the  later  Alabama  stat- 
utes it  has  been  held  that  a  purchaser 
of  goods  or  other  property  on  a  for- 
bearance of  the  debt  for  the  purchase 
price,  as  well  as  a  borrower  of  money, 
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is  entitled,  ^here  the  debt  is  secured 
by  a  mortgage,  to  enjoin  the  fore- 
closure of  the  mortgage,  and  to  redeem 
the  mortgaged  property,  on  paying  the 
principal  without  any  interest.  Law 
&  G.  Co.  V.  Mitchell  (1917)  200  Ala. 
565,  76  So.  923;  Lewis  v.  Hickman 
(1917)  200  Ala,  672,  77  So.  46.  In  the 
case  first  cited  the  court  said:  "Re- 
spondent's {insistence  is  that  the  word 
'borrower'  is  used  in  the  statute  in  its 
narrow  and  technical  meaning,  and 
hence  signifies  only  the  procurement  of 
a  money  loan,  and  not  the  forbearance 
of  a  debt  for  the  purchase  price  of 
goods.  Technically  considered,  the  ar- 
gument is  plausible  enough;  but  our 
consideration  of  the  original  Usury 
Statute,  and  the  progressive  policy  of 
the  legislature  as  evinced  by  succes- 
sive amendments,  leads  to  the  sure 
conclusion  that  the  final  amending 
clause  was  intended  to  govern  all 
transactions  in  which  more  than  the 
lawful  rate  was  charged  for  the  use  of 
money,  whether  that  use  was  acquired 
by  a  present  loan,  or  by  forbearance 
of  an  independently  created  indebted- 
ness. The  distinction  between  the  two 
transactions  is  one  of  form  and  ter- 
minology only,  and  in  purpose  and 
effect  they  are  '  identical. 
Whether  the  form  of  the  transaction 
be  technically  a  loan  or  a  forbearance 
of  money,  the  policy  of  the  law  and  the 
reason  for  its  application  are  exactly 
the  same.  It  is  to  be  observed,  also, 
that  the  amending  provision  under 
consideration  does  not  declare  the  law 
of  usury,  but  merely  designs  to  make 
the  law  already  declared  fully  effec-> 
tive  by  removing  an  obstacle  to  its 
operation,  viz.,  a  rule  of  equity  which 
had  been  persistently  applied  by  the 
courts,  to  the  practical  emasculation 
of  the  law." 

Moreover,  a  retrospective  effect  has 
been  given  to  the  statutes  which  re- 
quire the  payment  of  the  principal 
only,  without  legal  interest,  as  a  con- 
dition to  relief  in  equi^  against 
usurious  obligations.  Barclift  v. 
Fields  (1906)  145  Ala.  264,  41  So.  84; 
Reynolds  v.  Lee  (1912)  180  Ala.  76, 
60  So.  101.  As  to  the  contention  that 
the  statutes,  if  given  a  retrospective 
effect,  would  impair  the  obligation  of 
a  contract,  the  court  said  in  Barclift  v. 


Fields  (Ala.)  supra:  'We  are  of 
opinion  the  contention  cannot  be  suc- 
cessfully maintained,  and  that  it  rests 
upon  a  misapprehension  of  the  true 
principles  involved.  Under  the  law  as 
it  existed  when  the  mortgage  was 
taken,  the  agreement  to  pay  usurious 
interest  was  illegal,  and  the  mortgagee 
could  not  collect  any  interest  when  em- 
ploying the  remedy  by  suit,  either  at 
law  or  in  equity,  if  the  mortgagor  in- 
terposed the  defense  of  usury.  The  con- 
tract stipulating  for  a  greater  rate  of 
interest  than  8  per  cent  was  tainted 
with  an  evil  and  wrongful  intent.  Haw- 
kins V.  Pearson  (1892)  96  Ala.  369,  11 
So.  304.  There  was  no  contractual  right 
to  recover  any  interest,  and  that  was  so 
because  the  contract,  to  the  extent  of 
all  interest,  was  offensive  to  the 
policy  and  positive  mandate  of  the  law. 
Nor  was  the  authority  of  the  court  of 
equity  to  impose  terms  upon  a  borrow- 
er seeking  its  aid  conferred  by  statute, 
nor  'exercised  for  the  purpose  of  en- 
forcing any  contractual  right.'  Lind- 
say's Case  (Ala.)  supra.  The  rule 
that  one  asking  equity  must  do  equity 
was  but  the  invention  of  that  court  of 
chancery  for  regulating  its  own  pro- 
cedure. The  power  of  the  legislature 
%o  prohibit  courts  of  equity  from  apply- 
ing the  maxim  in  cases  involving  usury 
is  undoubted,'  as  Justice  Sharpe 
declared  in  the  prevailing  opinion  in 
Lindsay's  Case ;  and  we  do  not  see  that 
the  legislature  owed  the  mortgagee, 
claiming  under  a  contract  pro  tanto 
illegal,  any  constitutional  duty  to  pre- 
serve the  rule  of  equity  procedure  for 
her  benefit,  to  the  end  that  she  might 
realize  the  usurious  interest,  or  even 
legal  interest,  by  a  sale  of  the  mort- 
gaged property  under  the  power  of 
sale.  Redemption  from  a  mortgage 
before  foreclosure,  upon  paying  the 
debt  secured,  has  always  been  allowed 
by  courts  of  equity.  The  valid  legal 
debt  in  this  case  was  the  principal 
sum  borrowed,  and  no  more.  At  no 
time  could  the  mortgagee  have  col- 
lected more  than  that  sum  by  suit  in 
any  court  against  the  mortgagor's 
will ;  and  the  remedy  for  the  collection 
of  the  legal  debt  by  suit  is  in  no  way 
altered  or  affected  by  the  Act  of  1901. 
The  insertion  of  a  power  of  sale  in  the 
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mortgage  did  not  impart  validity  to 
the  agreement  to  pay  usurious  inter- 
est; and,  notwithstanding  the  power  of 
sale,  the  contract  remained  legal  only 
to  the  extent  of  the  principal  borrowed. 
The  mortgagee  had  no  vested  right  in 
the  rule  of  equity  pleading  and  prac- 
tice, and  cannot  complain  that  its  abro- 
gation by  the  lawmaking  power  has 
enabled  the  mortgagor  to  have  relief 
without  paying  any  interest.  The  law 
existing  when  the  loan  was  made  and 
the  mortgage  taken  declared  the  con- 
tract could  not  be  enforced,  except  as 
to  the  principal,  and  to  that  extent  it 
has  been  enforced.  This  preserves  all 
the  mortgagee's  constitutional  rights. 
The  rule  of  equity  practice  was  in  no 
sense  a  part  of  her  remedy." 

And  since  the  Alabama  statutes 
merely  abrogated  a  defense  based  on  a 
rule  of  equity,  they  have  been  held  to 
dispense  with  the  necessity  of  tender- 
ing legal  interest  as  a  condition  of 
equitable  relief  against  a  usurious 
obligation,  though  the  creditor  is  a 
national  bank  and  the  substantive  law 
as  to  usury  is  consequently  subject  to 
the  Banking  Laws  of  the  Federal 
government.  1st  Nat.  Bank  v.  Clark 
(1909)  161  Ala.  497,  49  So.  807. 

Under  an  Iowa  statute  requiring  a 
borrower  of  money  at  a  usurious  rate 
to  pay  to  the  school  fund  an  amount 
equal  to  interest  at  the  rate  of  10  per 
cent  per  annum,  it  has  been  held  that 
the  borrower  need  not  tender  interest 
at  the  legal  rate  to  the  lender,  in  order 
to  obtain  relief  in  equity  against  the 
usurious  obligation.  Morrison  v.  Mill- 
er (1877)  46  lowai,  84. 

///•  View  that  neither  principal  nor  legal 
interest  need   be  offered. 

'  In  a  few  jurisdictions,  a  borrower  is 
entitled  to  equitable  relief  against  a 
usurious  contract  without  the  pasrment 
of,  or  the  offer  to  pay,  either  the 
principal  of  the  usurious  loan  or  legal 
interest  thereon. 

Arkansas. — Lowe  v.  Loomis  (1890) 
53  Ark.  454, 14  S.  W.  674.  Compare  the 
following  decisions,  which  have  been 
rendered  ineffective  by  a  later  statute: 
Ruddell  V.  Ambler  (1857)  18  Ark.  369; 
Anthony  v.  Lawson  (1879)  34  Ark.  628. 

Minnesota. — Scott  v.  Austin  (1887) 


86  Minn.  460,  32  N.  W.  89,  864;  Exley 
V.  Berry  hill  (1887)  37  Minn.  182,  3S 
N.  W.  567,  on  former  appeal  (1886) 
36  Minn.  117,  30  N.  W.  436;  Mathews 
V.  Missouri,  K.  &  T.  Trust  Co.  (1897) 
69  Minn.  318,  72  N.  W.  121 ;  Missouri, 
K  &  T.  Trust  Co.  v.  Krumseig  (1899) 
172  U.  S.  351,  43  L.  ed.  474,  19  Sup.  Ct- 
Rep.  179  (construing  Minnesota  stat- 
ute). Compare  Patterson  v.  Wyman 
(1919)  142  Minn.  70.  170  N.  W.  928. 

New  York. — See  Rexford  v.  Widger 
(1848)  2  N.  Y.  131;  Schermerhorn  v. 
Talman  (1856)  14  N.  Y.  93;  Allerton  v. 
Belden  (1872)  49  N.  Y.  373;  Wheelock 
V.  Lee  (1876)  64  N.  Y.  242;  Bucking- 
ham V.  Corning  (1883)  91  N.  Y.  525; 
Post  V.  Bank  of  Utica  (1844)  7  Hill,. 
391;  SlosBon  v.  Duff  (1847)  1  Barb. 
432;  Beecher  v.  Ackerman  (1863)  1 
Abb.  Pr.  N.  S.  141;  Marsh  v.  House 
(1878)  13  Hun,  126;  Wright  v.  Clapp 
(1882)  28  Hun,  7;  O'Brien  v.  Ferguson 
(1885)  37  Hun,  368;  Matthews  v. 
Warner  (1881)  6  Fed.  461  (affirmed  in 
(1884)  112  U.  S.  600,  28  L.  ed.  851, 
5  Sup.  Ct.  Rep.  312,  referring  to  New 
York  statute) ;  Re  Fishel  (1912)  117 
C.  C.  A.  224,  198  Fed.  464,  appeal  dis- 
missed per  stipulation  in  (1914)  235 
U.  S.  712,  59  L.  ed.  437,  35  Sup.  Ct. 
Rep.  202  (construing  New  York  stat- 
ute). Compare  the  following  de- 
cisions, which  have  been  rendered  in? 
effective  by  a  subsequent  act  of  the 
legislature:  Dunham  v.  Dey  (1818)  15 
Johns  (N.  Y.)  554,  8  Am.  Dec.  282; 
Fanning  v.  Dunham  (1821)  5  Johns. 
Ch.  (N.  Y.)  122,  9  Am.  Dec.  283; 
Livingston  v.  Harris  (1832)  3  Paige 
(N.  Y.)  528. 

In  Scott  V.  Austin  (Mimu)  supra, 
the  court,  on  a  rehearing,  overruled  its 
decision  previously  announced,  sup- 
porting the  more  generally  accepted 
rule,  and  held  that  neither  a  tender  of 
legal  interest  nor  a  tender  of  the 
principal  was  necessary  to  entitle  a 
debtor  to  the  surrender  and  cancela- 
tion of  usurious  notes  and  a  mortgage. 
The  decision  was  based  on  the  follow- 
ing statute:  "Whenever  it  satisfac- 
torily appears  to  a  court  that  any 
bond,  bill,  note,  assurance,  pledge, 
conveyance,  contract,  security,  or  evi-? 
dence  of  debt  has  been  taken  or  re* 
ceived  in  violation  of  the  provisions  of 
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this  acty  the  court  shall  declare  the 
BBffle  to  be  void,  and  enjoin  any  pro- 
ceeding thereon,  and  shall  order  the 
same  to  be  canceled  and  given  up/* 
The  construction  given  to  the  statute 
was  explained  by  the  court  as  follows : 
^'Bearing  in  mind  that  the  question  is 
whether  the  legislature  intended  that 
the  relief  authorized  by  §  6  of  the  Act 
of  1879  (Laws  1879,  chap.  66)  should 
be  afforded  to  a  plaintiff  only  upon  his 
complying  with  the  general  rule  of 
equity  by  paying  the  principal  debt 
with  legal  interest,  or  whether  it  was 
intended    that    the    specified    relief 
should  be  decreed  without  that  condi- 
tion of  repasnnent,  we  find,  in  a  section 
of  the  same  act,  preceding  that  which 
we  are  called  upon  to  construe,  a  pro- 
vision which  is  strongly  indicative  of 
the  latter  intention.     At  the  end  of 
§  3,  after  making  provision  for  the  pro- 
tection   of   bona   fide   purchasers   of 
negotiable  paper,  it  is  declared:    'In 
any  case,  however,  where  the  original 
holder  of  a  usurious  note  sells  the 
same  to  an  innocent  purchaser,  the 
maker  of  the  note  or  his  representa- 
tives shall  have  the  right  to  recover 
back  from  the  said  original  holder  the 
amount  of  principal  and  interest  paid 
by  him  on  said  note.'    By  force  of  this 
statute,  the  maker  of  a  note  affected 
with  usury,  who  has  paid  it  in  full  to 
an  innocent  indorsee,  may  institute  an 
action  against  the  payee  in  the  same 
court  whose  jurisdiction  is  invoked  in 
this  case,  and  recover  not  merely  the 
usurious  interest,  but  the  whole  princi- 
pal and   interest  paid.     The  reason 
upon    which   the   equity   rule    above 
referred    to    was    founded    was    the 
court's  abhorrence  of  forfeitures.    It 
cannot  be  considered  to  have  been  the 
intention  of  the  legislature  that  the 
unqualified  terms  of  §  6  should  be  read 
in  subordination  to  that  rule  of  equity, 
if  it  is  apparent  that  the  enactment 
embodied  a  purpose  directly  opposed 
to  the  very  reason  upon  which  alone 
the  rule  itself  rests.    It  is  not  probable 
that  the  legislature  intended  that  the 
provisions  of  §   6  should  not  be  so 
applied  in  favor  of  a  plaintiff  as  to 
operate  as  a  forfeiture  of  the  debt,  if 
it  is    apparent   that   the    legislative 
purpose  was  that  the  usurious  debt 
17  A.L.R.— 9. 


should  be  forfeited.  Such  a  purpose 
is  expressed,  with  respect  to  usurious 
notes,  in  the  provision  above  recited, 
and  thus  contributes  to  the  conclusion 
that  while,  by  enforcing  the  provisions 
of  §  6  according  to  its  terms,  the  court 
will  be  enforcing  a  forfeiture,  yet  that 
is  in  accordance  with  the  purpose  of 
the  law.  The  maker  of  the  notes 
might  defend  and  defeat  an  action  by 
the  payee  to  recover  upon  them,  and 
upon  the  ground  that  they  were  void 
If  they  have  been  transferred  to  an 
innocent  purchaser,  and  the  maker 
then  pays  them,  he  may,  by  force  of 
§  3,  recover  the  whole  amount  from  the 
usurer;  and  without  payment  having 
been  made,  a  similar  result  is  ac- 
complished under  §  6,  by  a  judgment 
declaring  their  invalidity  and  directing 
their  cancelation,  or  by  injunction 
'whenever  it  satisfactorily  appears  to 
a  court'  that  the  obligations  are  usuri- 
ous and  void.  It  is  true  that  the  provi- 
sion in  §  3,  above  recited,  is  not  applic- 
able to  all  usurious  instruments,  but  it 
is  applicable  in  prehaps  the  largest 
class  of  instruments  in  which  usury  is 
involved ;  and  this  provision,  in  connec- 
tion with  that  in  the  same  section 
declaring  all  usurious  contracts  void, 
affords  strong  reason  for  the  conclu- 
sion that  the  legislature  did  not  intend 
that  the  unqualified  ttrms  of  §  6 
should  be  impliedly  qualified  by  a  rule, 
the  whole  reason  for  which  wa»  to 
prevent  forfeitures."  Se  to  the  same 
effect,  Exley  v.  Berryhill  (1887)  37 
Miniu  182,  33  N.  W.  667,  on  former 
appeal  (1886)  36  Minn.  117,  30  N.  W. 
436;  Mathews  v.  Missouri,  K.  &  T. 
Trust  Co.  (1897)  69  MiniL  818,  72 
N.  W.  121. 

The  decision  in  Scott  v.  Austin 
(1887)  36  Miniu  460,  32  N.  W.  89,  864, 
was  also  followed  in  Missouri,  K.  &  T. 
Trust  Co.  V.  Krumseig  (1899)  172  U.  S. 
351,  43  L.  ed.  474,  19  Sup.  Ct.  Rep.  179, 
affirming  (1896)  71  Fed.  360,  wherein 
it  was  held  that  mortgagors  were 
entitled  to  the  cancelation  of  usurious 
notes  and  a  mortgage  securing  them, 
without  tendering  either  the  principal 
or  legal  interest  of  the  notes.  The 
court,  in  holding  that  the  construction 
given  to  the  Minnesota  statute  by  the 
supreme    court    of    that    state    was 
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properly  applied  in  the  Federal  courts, 
stated:  "But  it  is  strenuously  argued, 
and  of  that  opinion  was  Sanborn,  G.  J., 
in  the  present  case,  that  Federal 
courts,  in  the  exercise  of  their  equity 
jurisdiction,  do  not  receive  any  modifi- 
cation from  the  legislation  of  the 
states,  or  the  practice  of  their  courts 
having  similar  powers,  and  that  con- 
sequently no  act  of  the  legislature  of 
Minnesota  could  deprive  the  Federal 
courts  sitting  in  equity  of  the  power, 
or  relieve  them  of  the  duty,  to  enforce 
and  apply  the  established  principle  of 
equity  jurisprudence  to  this  case,  that 
he  who  seeks  equity  must  do  equity, 
and  to  require  the  appellees  to  pay  to 
the  appellant  what  they  justly  owe  for 
principal  and  lawful  interest,  as  a 
condition  of  granting  the  relief  they 
ask.  We  think  it  a  satisfactory  reply 
to  such  a  proposition  that  the  com- 
plainants in  the  present  case  were  not 
seeking  equity,  but  to  avail  themselves 
of  a  substantive  right  under  the  statu- 
tory law  of  the  state.  It  seems  to  be 
conceded,  or,  if  not  conceded,  it  is 
plainly  evident,  that  if  the  cause  had 
remained  in  the  state  court  where  it 
was  originally  brought,  the  complain- 
ant would  have  been  entitled  under 
the  public  policy  of  the  state  of  Minne- 
sota, manifested  by  its  statutes  as 
construed  b/  its  courts,  to  have  this 
usurious  contract  canceled  and  sur- 
rendered without  tendering  payment 
of  the  whole  or  any  part  of  the  original 
indebtedness.  The  defendant  company 
could  not,  by  removing  the  case  to  the 
Federal  court  on  tiie  ground  that  it 
was  a  citizen  of  another  state,  deprive 
the  complainants  of  such  a  substantive 
right.  With  the  policy  of  the  state 
legislation  the  Federal  courts  have 
nothing  to  do.  If  the  states,  whether 
New  York,  Arkansas,  Minnesota,  or 
others,  think  that  the  evils  of  usury 
are  best  prevented  by  making  usurious 
contracts  void,  and  by  giving  a  right 
to  the  borrowers  to  have  such  contracts 
unconditionally  nullified  and  canceled 
by  the  courts,  such  a  view  of  public 
policy,  in  respect  to  contracts  made 
within  the  state  and  sought  to  be  en- 
forced therein,  is  obligatory  on  the 
Federal  courts,  whether  acting  in 
equity  or  at  law.    The  local  law,  con- 


sisting of  the  applicable  statutes  as 
construed  by  the  supreme  court  of  the 
state,  furnishes  the  rule  of  decision.'' 

In  Patterson  v.  Wyman  (1919)  142 
Minn.  70,  170  N.  W.  928,  the  court  was 
required  to  determine  the  rights  of  a 
debtor  to  equitable  relief  against  cer- 
tain usurious  notes  and  mortgages  exe- 
cuted in  North  Dakota.  The  court 
held  that,  although  the  debtor  was  the 
defendant  in  an  action  to  foreclose  t^e 
mortgages,  he  was  not  entitled  to  have 
the  mortgage  debt  declared  to  be  paid 
in  full,  and  the  mortgage  canceled  of 
record,  without  paying  the  principal 
and  legal  interest.  It  is  clear,  how- 
ever, that  the  court  did  not  consider 
that  the  law  of  Minnesota  applied  to 
the  securities  executed  in  North 
Dakota,  and,  on  the  other  hand,  the 
court  expressly  stated  that  the  penal 
statutes  of  North  Dakota  would  not  be 
given  effect  in  Minnesota.  It  would 
seem,  therefore,  that  the  decision  is  an 
authority  only  on  the  general  rule 
which  is  to  be  applied  in  the  absence 
of  a  statute  abrogating  it. 

In  New  York  the  general  rule  which 
was  formerly  enforced  in  that  state, 
requiring  a  debtor  to  tender  principal 
and  legal  interest  as  a  condition  of  ob- 
taining relief  in  equity  against  a  usuri- 
ous obligation,  has  been  altered  by  the 
following  statute:  "Whenever  any 
borrower  of  money,  goods,  or  things 
in  action  shall  begin  an  action  for  the 
recovery  of  the  money,  goods,  or  things 
in  action  taken  in  violation  of  the 
foregoing  provisions  of  this  article,  it 
shall  not  be  necessary  for  him  to  pay 
or  offer  to  pay  any  interest  or  principal 
on  the  sum  or  thing  loaned;  nor  shall 
any  court  require  or  compel  the  pay- 
ment or  deposit  of  the  principal  sum 
or  interest,  or  any  portion  thereof,  as 
a  condition  of  granting  relief  to  the 
borrower  in  any  case  of  usurious 
loans  forbidden  by  the  foregoing  pro- 
visions of  this  article."  19  McKinney, 
Consol.  Laws,  chap.  25,  §  377. 

The  courts,  however,  have  given  the 
word  "borrower,"  as  used  in  the  stat- 
ute, a  strict  construction,  and  have 
held  that  any  person  other  than  the 
party  bound  by  the  original  contract 
to  pay  the  loan  is  obliged  to  tender  the 
principal  of  the  debt,  and  legal  inter' 
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est  thereon^  as  a  condition  of  equitable 
relief  against  a  usuriouB  loan.  Rex-* 
ford  V.  Widger  (1848)  2  N.  Y.  131 
(holding  a  subsequent  mortgagee  of 
property  mortgaged  by  a  borrower  not 
a  "borrower");  Schermerhorn  v.  Tal- 
man  (1856)  14  N.  Y.  98  (holding 
original  mortgagor  to  have  lost  his 
status  as  "borrower"  by  selling  the 
equity  of  redemption) ;.  Allerton  v. 
Belden  (1872)  49  N.  Y.  373  (holding  a 
surety  of  the  principal  debtor  not  a 
"borrower") ;  Wheelock  v.  Lee  (1876) 
64  N.  Y.  242  (holding  an  assignee  in 
bankruptcy  of  the  borrower  not  within 
the  statute) ;  Buckingham  v.  Corning 
(1883)  91  N.  Y.  525  (holding  an  heir  or 
devisee  of  the  borrower  not  a  "bor- 
rower*') ;  Post  V.  Bank  of  Utica  (1844) 
7  Hill  (N.  Y.)  391  (holding  a  grantee 
of  a  mortgagor  not  within  the  stat- 
ute) ;  Slosson  v.  Duff  (1847)  1  Barb. 
(N.  Y.)  432  (holding  a  subsequent 
lienor  of  property  mortgaged  by  a 
borrower  not  within  the  statute) ; 
Marsh  v.  House  (1878)  13  Hun  (N.  Y.) 
126  (holding  an  heir  or  devisee  of  the 
borrower  not  a  "borrower") ;  Wright 
V,  Clapp  (1882)  28  Hun  (N.  Y.)  7 
(holding  an  assignee  for  creditors  of 
a  borrower  not  a  "borrower") ;  O'Brien 
V.  Ferguson  (1885)  37  Hun  (N.  Y.) 
368  (holding  a  grantee  of  a  mortgagor 
not  a  "borrower") ;  Re  Fishel  (1912) 
117  C.  C.  A.  224,  198  Fed.  464,  appeal 
dismissed  per  stipulation  in  (1914)  235 
U.  S.  712,  59  L.  ed.  437,  35  Sup,  Ct. 
Rep.  202  (holding  a  trustee  in  bankr 
ruptcy  of  the  borrower  not  within  the 
statute). 

And  it  has  been  held  that  the  statute 
does  not  require  the  surrender  of  a 
osarious  bond,  secured  by  a  mortgage 
on  New  York  real  estate,  without  a 
tender  of  the  principal  and  legal  inter- 
est, where  relief  is  sought  in  a  court 
of  equity  in  another  state«  Matthews 
V.  Warner  (1881)  6  Fed.  461,  affirmed 
in  (1884)  112  U.  S.  600,  28  L.  ed.  851, 
5  Sup.  Ct.  Rep.  312. 

Under  an  Arkansas  statute  similar 
to  that  in  New  York,  it  has  been  held 
that  one  who  executes  notes  tainted 
with  usury  is  entitled  in  a  court  of 
equity,  without  tendering  any  part  of 
the  principal  of  the  notes,  or  interest 
thereon,  to  recover  the  possession  of 


land  which  ib  held  by  the  payee  and 
his  grantee  as  security  for  the  notes. 
Lowe  V.  Loomis  (1890)  53  Ark.  454, 14 
S.  W.  674. 

rF.  Jurisdictions   in   which   law   is  un^ 

settled. 

In  several  jurisdictions  the  law  as 
to  the  tender  prerequisite  to  equitable 
relief  against  a  usurious  contract  does 
not  appear  to  be  definitely  settled. 

Under  the  earlier  Mississippi  de- 
cisions, a  debtor  was  obliged  to  tender 
only  the  principal  of  a  usurious  debt 
to  obtain  relief  in  equity,  where  there 
were  special  circumstances  which 
justified  a  resort  to  equity  in  the  first 
instance.  Thus,  in  Parchman  v.  Mc- 
Kinney  (1849)  12  Smedes  &  M.  (Miss.) 
631,  an  action  to  have  canceled  a  trust 
deed  and  usurious  notes  secured  there- 
by, and  to  enjoin  a  sale  under  the 
deed,  it  was  held  to  be  error  to  charge 
the  maker  of  the  notes  with  legal 
interest  in  addition  to  the  principal. 
See  to  the  same  effect,  the  following 
cases,  wherein  the  facts  and  the  relief 
prayed  appear  to  be  substantially  the 
same  as  in  the  earlier  case :  Norcum  v. 
Lum  (1857)  33  Miss.  299;  Long  v.  Mc- 
Gregor (1887)  65  Miss.  70,  3  So.  240. 
However,  in  American  Freehold  Land 
&  Mortg.  Co.  V.  Jefferson  (1892)  69 
Miss.  770,  30  Am.  St.  Rep.  587,  12  So. 
464,  it  was  held  that  the  makers  of 
certain  notes  bearing  usurious  interest 
and  secured  by  a  trust  deed  could  not 
maintain  a  bill  which  was  brought  to 
enjoin  a  sale  under  the  deed,  to  have 
an  accounting,  and. to  have  the. securi- 
ties canceled^  without  offering  to  pay 
the  principal  of  the  notes  and  legal 
interest.  In  effect  the  decision  ap- 
pears to  overrule  the  earlier  Missis- 
sippi cases,  though  a  distinction  Was 
suggested  on  the  ground  that  in  the 
previous  cases  the  point  was  ndi  made 
by  demurrer  that  the  complainants 
had  not  offered  to  do  equity,  as  was 
done  in  the  principal  case.  The  court 
said:  ''In  none  of  the  cases  above 
noted,  arising  under  our  Usury  Stat- 
utes, was  the  point  made  by  demurrer 
that  the  complainants  had  not  offered 
to  do  equity.  As- we  have  said,  the 
questions  were  raised  on  appeal  fromi 
fihal  decrees  on  the  merits.".   It.  must 
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be  noted,  however,  that  in  Long  v. 
McGregor  (1887)  65  Miss.  70, 3  So.  240, 
a  demurrer  was  interposed,  stating 
that  the  complainants  did  not  offer  to 
pay  legal  interest,  though  the  case 
was  heard  on  bill,  answer,  and  proof, 
after  the  demurrer  was  overruled. 
Whether  the  appeal  to  the  supreme 
court  was  based  in  part  on  the  over- 
ruling of  the  .demurrer,  or  on  the 
decree  of  the  lower  court  alone,  is  not 
clearly  indicated  by  the  report  of  the 
case.  In  Deans  v.  Robertson  (1886) 
64  Miss.  195.  1  So.  159,  it  was  held 
that,  where  the  maker  of  usurious 
notes  offered  to  pay  neither  principal 
nor  legal  interest,  he  was  not  entitled 
to  equitable  relief.  His  bill  to  enjoin 
a  sale  under  a  trust  deed  securing  the 
notes,  and  to  have  the  securities  can* 
celed,  was  therefore  held  to  be  demur- 
rable. 

In  Nebraska,  also,  there  appears  to 
be  a  conflict  in  the  decisions  as  to 
whether  legal  interest  on  a  debt 
tainted  with  usury  must  be  tendered 
as  a  condition  of  equitable  relief.  In 
Eiseman  v.  Gallagher  (1888)  24  Neb. 
79,  37  N.  W.  941,  it  was  held  that  a 
mortgagor  was  not  entitled  to  redeem 
mortgaged  property  without  tendering 
the  principal  and  legal  interest  on  a 
usurious  obligation  secured  by  the 
mortgage.  There  is  a  dictum  to  the 
same  effect  in  Wilhelmson  v.  Bentley 
(1889)  27  Neb.  658,  43  N.  W.  397, 
though  the  point  was  not  raised  by  the 
pleadings.  See  also  the  decision  on  a 
former  appeal  of  the  case  in  (1889)  25 
Neb.  473,  41  N.  W.  387.  The  decision 
in  Eiseman  v.  Gallagher  (Neb.)  supra, 
is  also  recognized,  obiter,  in  Frenzer 
V.  Richards  (1900)  60  Neb.  131,  82 
N.  W.  317,  wherein  the  court  said: 
''It  has  been  frequently  held  in  other 
jurisdictions,  and  it  is  the  law  of  this 
state  (Eiseman  v.  Gallagher  (Neb.) 
supra),  that  a  borrower  will  not  be 
given  affirmative  relief  against  the 
lender,  in  a  court  of  equity,  unless  he 
has  first  paid  or  tendered  the  amount 
of  the  loan  with  legal  interest.  These 
decisions  are  grounded  on  the  maxim 
that  he  who  seeks  equity  must  do 
equity."  However,  in  Brewster  v* 
Bank  of  Ainsworth  (1894)  43  Neb.  79, 
61  N.  W.  94,  an  action  in  equity  to 


enjoin  the  collection  of  certain  notes 
and  to  have  them  surrendered  and 
canceled,  it  was  held  that  as  to  one  of 
^  the  notes,  which  was  tainted  with 
'  usury,  the  principal  only  should  have 
been  required  as  a  condition  of  the 
relief  sought.  The  court  said:  "There 
remains,  then,  only  the  question  of  the 
correctness  of  the  decree  of  the  court 
as  to  the  amount  which  he  found  due 
to  the  bank  from  Brewster  on  the  note 
dated  October  9,  1891.  The  court 
found  that  there  was  still  due  the  bank 
from  Brewster  on  this  note  $405.90, 
but  the  court  recites  in  its  decree  that, 
notwithstanding  this  latter  note  was 
usurious,  as  it  drew  2  per  cent  a 
month,  he  found  and  decreed  that  the 
bank  was  entitled  to  recover  the 
amount  of  the  note,  $498.10,  and  7  per 
cent  interest  thereon  from  the  date  of 
the  note  to  the  date  of  the  decree, 
deducting  from  that  amount  the  inter- 
est pa3nnents  made  on  the  note  by 
Brewster,  and  credits  made  on  the  note 
by  the  bank  from  the  proceeds  of  the 
collateral  notes.  In  this  the  learned 
district  court  was  in  error.  Section  5, 
chapter  44,  Compiled  Statutes  1893, 
provides :  'If  a  greater  rate  of  interest 
than  is  hereinbefore  allowed  [10  per 
cent  per  annum]  shall  be  contracted 
for  or  received  or  reserved,  the  con- 
tract shall  not,  therefore,  be  void ;  but 
if  in  any  action  on  such  contract  proof 
be  made  that  illegal  interest  has  been 
directly  or  indirectly  contracted  for, 
or  taken,  or  reserved,  the  plaintiff 
shall  only  recover  the  principal,  with-^ 
out  interest,  and  the  defendant  shall 
recover  costs.'  The  court  having 
found  that  the  note  made  by  Brewster 
to  the  bank  on  the  9th  of  October, 
1891,  was  tainted  with  usury,  the  bank, 
then,  could  only  recover  the  actual 
amount  of  money  which  it  loaned 
Brewster  on  said  note,  and  from  that 
amount  should  have  been  deducted  all 
payments  of  interest  which  he  had 
made  on  the  note,  together  with  any 
credits  to  which  the  note  was  entitled 
by  reason  of  collections  made  of 
collateral  notes,  and  the  judgment 
should  have  been  only  for  that  amount, 
and  would  have  drawn  interest  at  the 
rate  of  7  per  cent  per  annum ;  but  the 
bank  was  not  entitled  to  any  rate  of 
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interest  whatever  on  tiie  amount  of 
money  it  had  loaned  Brewster  on  that 
note.  The  judgment  of  the  district 
court  is  reversed  and  the  case  re- 
manded." 

Under  a  Massachusetts  statute  de- 
claring to  be  void  a  loan  of  less  than 
$300  at  a  higher  rate  of  interest  than 
12  per  cent  per  annum,  and  expressly 
granting  a  remedy  in  equity  for  a 
violation  of  the  statute,  it  has  been 
held  that  a  borrower  may  bring  a  bill 
for  an  accounting  under  the  statute, 
without  offering  to  pay  to  the  lender 
any  amount  which  might  be  found  due 
to  him.  Thomas  v.  Burnce  (1916)  223 
Mass.  311,  111  N.  E.  871.  A  decree 
of  the  trial  court  in  that  case,  sustain- 
ing a  demurrer  to  the  bill,  was  re- 
versed, but  the  court  pointed  out  that 
at  the  hearing  the  lender  might  be 
entitled  to  a  decree  for  so  much  of  the 
loan  as  was  not  in  violation  of  the 
statute.  The  decision,  therefore,  is 
merely  to  the  effect  that  a  bill  for  an 
accounting  which  alleges  that  the 
defendant  has  made  a  usurious  loan 
to  the  plaintiff  is  not  demurrable  be- 
cause it  does  not  contain  an  offer  to 
pay  either  the  principal  of  the  loan  or 
legal  interest  thereon.  In  Hart  v. 
Goldsmith  (1861)  1  Allen  (Mass.)  145, 
an  earlier  Massachusetts  decision  con- 
struing a  statute  which  permitted  a 
debtor  to  recover  three  times  the 
amount  of  usurious  interest,  either  by 
an  action  at  law  or  in  equity,  it  was 
held  that  a  mortgagor,  in  redeeming 
property  from  a  mortgage  securing  a 
usurious  obligation,  was  entitled  to  a 
deduction  of  the  statutory  forfeiture 
in  determining  the  amount  due  to  the 
mortgagee. 

In  a  Washington  case  it  has  been 
held  that  a  person  coming  into  equity 
for  relief  against  a  usurious  contract 
was  bound  to  offer  at  least  what  he 
received  under  the  contract.  Cuddy 
V.  Sturtevant  (1920)  111  Wash.  304, 
190  Pac.  909.  But  whether  a  tender 
of  legal  interest  was  required,  the 
court  did  not  decide,  as  that  question 
was  not  presented. 

In  Missouri,  likewise,  it  has  been 
held  that  a  mortgagor  is  not  entitled 
to  the  cancelation  of  a  usurious  note 
and  mortgage,  without  tendering  to 


the  mortgagee  the  money  received  on 
the  note.  Long  v.  Greene  County 
Abstract  &  Loan  Co.  (1913)  262  Mo. 
158,  158  S.  W.  305.  Under  a  Missouri 
statute,  however,  it  appears  that  a 
debtor  who  has  pledged  or  mortgaged 
a  security,  or  other  personal  property, 
to  secure  a  debt  tainted  with  usury, 
may  recover  such  personal  property  in 
equity  as  well  as  at  law,  without 
tendering  either  the  principal  of  the 
debt  or  legal  interest  thereon.  Lyons 
V.  Smith  (1905)  111  Mo.  App.  272,  86 
S.  W.  918;  Henderson  v.  Tolman 
(1908)  130  Mo.  App.  498, 109  S.  W.  76; 
Smith  V.  Becker  (1916)  192  Mo.  App. 
597,  184  S.  W.  943.  In  the  case  last 
cited  the  court  said,  in  holding  that 
an  assignee  of  a  pledgeor  of  certain 
shares  of  stock  to  secure  a  usurious 
loan  was  entitled  to  have  the  pledgee 
declared  a  trustee  of  the  stock  for  the 
assignee :  "It  is  urged  that  the  plain- 
tiff's case  is  fatally  defective  because 
the  petition  contains  no  offer  to  re- 
deem, or  tender  of  the  debt  due.  (It 
may  be  observed  here  that  Cox  testi- 
fied that  at  the  end  of  the  fifteen  days 
he  got  a  short  extension  of  time  by  the 
payment  of  $5,  and  at  the  end  of  the 
extension  he  offered  Becker  the  amount 
due  him,  but  that  Becker  refused  to 
accept  it.  It  is  also  in  evidence  that 
the  plaintiff,  through  his  attorney, 
tendered  Becker  the  amount  due  before 
this  suit  was  brought,  but  this  was 
also  refused.)  The  contract  shows  on 
its  face  that  $10  interest  was  con- 
tracted for,  and  exacted,  for  the  loan 
of  $100  for  fifteen  days.  This  is  con- 
cededly  usurious  if  the  transaction 
was  a  loan.  The  transaction  being,  as 
we  have  seen,  a  pledge  for  a  loan,  what 
is  the  effect  of  such  usurious  trans- 
action? Section  7184,  Revised  Stat- 
utes 1909,  provides  that  in  actions  to 
secure  possession  of  property  pledged 
to  secure  indebtedness,  'or  in  any 
other  case  where  the  validity  of  such 
lien  is  drawn  in  question,  proof  upon 
the  trial  that  the  party  holding  or 
claiming  to  hold  such  lien  has  re- 
ceived or  exacted  usurious  interest  for 
such  indebtedness,  shall  render  any 
mortgage  or  pledge  of  personal  prop- 
erty, or  any  lien  whatsoever  thereon 
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given  to  secure  such  indebtedness,  in- 
valid and  illegal.'  By  force  of  this 
statute,  the  pledge  of  the  stock  is  void. 
The  pledgee  has  no  lien  upon  the 
property  covered  by  the  void  pledge, 
and  is  not  entitled  to  the  possession 
of  the  stock.  The  right  of  possession 
is  in  the  owner  without  the  condition 
of  paying  the  amount  borrowed.  •  .  • 
The  same  reasoning  applies  with  equal 
force  to  the  point  that  plaintiff  must 
do,  or  offer  to  do,  equity,  before  he  is 
entitled  to  any  relief  in  this  case,  and 
that,  as  plaintiff  has  not  offered  to  do 
this  in  his  petition,  his  action  must 
fail.  But  to  require  this  of  plaintiff 
is,  in  effect,  to  ignore  and  override 
§  7184."  Likewise,  in  Lyons  v.  Smith 
(Mo.)  supra,  it  was  held  that  a  re- 
ceiver was  not  bound  to  tender  either 
the  principal  or  interest  of  a  debt 
tainted  with  usury,  in  order  to  have 
the  proceeds  from  personal  property 
mortgaged  to  secure  the  debt  declared 
by  a  decree  to  be  free  from  the  mort- 


gage lien.  Moreover,  the  court  held 
in  Henderson  v.  Tolman  (1908)  130 
Mo.  App.  498,  109  S.  W.  76,  on  the 
grouftd  that  an  assignment  of  wages 
to  secure  a  debt  was  in  the  nature  of 
a  chattel  mortgage,  that  a  person  as- 
signing his  wages  to  secure  a  loan 
tainted  with  usury  was  entitled  to 
have  the  assignment  canceled  by  a 
court  of  equity,  without  tendering 
even  the  principal  sum  borrowed.  The 
court  made  the  following  explanation: 
^'Plaintiff  is  not  asking  to  have  his 
promise  to  pay  back  the  borrowed 
money  canceled.  He  is  not  asking  the 
court  to  rid  him  of  the  debt  which  he 
owes.  He  is  merely  asking  that  a  sep- 
arate instrument,  void  and  illegaU 
which  has  been  taken  to  secure  not 
only  the  valid  promise,  but  also  the 
usurious  promise,  be  set  aside.  We 
are  of  the  opinion  that  a  tender  of  the 
principal  sum  borrowed  is  not  neces- 
sary as  a  condition  to  having  that 
done."  W.  S.  R. 


LEO  FREWEN 

V. 

GEORGE  H.  PAGE. 


MARGARET  FREWEN 

V. 

SAME. 

Masaachnaetts  Supreme  Judicial  Courts  May  81,  1021. 

(—  Mass.  — ,  181  N.  E.  475.) 

Innkeeper  —  contract  rights  of  guest. 

1.  The  contract  of  a  guest  in  an  inn  includes  the  right  to  Immunity 
from  rudeness,  personal  abuse,  and  unjustifiable  interference  of  the  inn- 
keeper, his  servants,  or  persons  acting  under  his  control. 

[See  note  on  this  qtiestion  beginning  on  page  139.]  '    *"  "'" 

Trial  —  instruction  —  materiality.  or  not  police  officers  taken  by  an  inn- 

2.  In  an  action  by  a  registered  guest     keeper  into  the  room  of  a  guest  were 


in  an  inn  for  assault  and  insults  by 
the  innkeeper,  requested  instructions 
based  on  the  right  of  the  innkeeper  in 
case  of  unregistered  guests  are  imma- 
terial 

[See  2  R.  G.  U  261.] 

—  question  for  jury  —  acts  of  police 
officers. 

8.  The  jury  must  determine  whether 


there  in  the  exercise  of  their  lawful 
duty,  or  whether  the  innkeeper  was  re- 
sponsible for  their  acts. 

Innkeeper  —  right  to  intrude  on  guest. 

4.  An  innkeeper  cannot  intrude  upon 
the  privacy  of  a  duly  registered  guest 
who  has  been  assigned  to  a  room  in  the 
inn. 
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—  ri^ht  of  sanest  to  room. 

5.  A  duly  registered  guest  in  an  inn, 
who  has  been  assigned  to  a  room,  has 
a  right  of  occupation  for  all  lawful 
purposes  until  vacated,  subject  only  to 
the  access  of  the  innkeeper,  at  reason- 
able times  and  in  a  proper  manner,  in 
the  general  management  of  the  inn  or 
upon  the  happening  of  some  unantici« 
pated  controlling  emergency. 

[See  14  R.  C.  L.  504.] 

«^  liability  for  coercion  and  insult. 

6.  An  innkeeper,  who,  without  suffi- 
cient reason  or  previous  notice  or  re- 
quest for  departure,  enters  the  room  of 
a  guest  for  the  purpose  of  compelling 
him  to  vacate,  is  liable  to  him  in  dam- 
ages if  excessive  force,  coercion,  or 
intimidation  is  used,  or  his  conduct 
toward  the  guest  is  abusive,  insulting, 
and  wanting  in  ordinary  respect  and 
decency. 

[See  14  R.  C.  L.  506.] 

Appeal  —  sufficiency  of  instruction* 

7.  Instructions  not  appearing  in  the 
record  will,  as  against  the  excepting 
party,  be  presumed  to  be  correct  and 
suffieient. 

Innkeeper  —  gaesf  s    right    to    civil 
treatment 

8.  A  contract  of  a  guest  in  an  inn 
creates  the  implied  obligation  that 
neither  the  innkeeper  nor  his  servants 
will  abuse  or  insult  him,  or  engage  in 
any  conduct  or  speech  which  may  un- 
reasonably subject  him  to  physical 
discomfort  or  distress  of  mind,  or  im- 
peril his  safety. 

[See  14  R.  C.  L.  506,  507.] 


ISl  27.  B.   475.) 

Damages  —  injury  to  feelings -of  guest 
in  inn. 

9.  A  guest  abused  and  insulted  by 
the  innkeeper  may  recover  damages 
for  injury  to  his  feelings  resulting 
from  the  humiliation  to  which  he  has 
been  subjected. 

[See  14  R.  C.  L.  506.] 

Innkeeper  —  liability  for  false  impris- 
onment of  guest. 

10.  An  innkeeper  is  liable  in  dam- 
ages for  unlawfully  restraining  a  guest 
of  his  liberty,  or  inciting,  encouraging, 
or  countenancing  the  presence  and 
acts  of  police  officers  in  the  guest's 
room  for  the  purpose  of  investigating 
alleged  unlawful  conduct  on  the  part 
of  the  guest. 

f—  mistake  with  respect  to  records. 

11.  A  mistake  by  an  innkeeper  or 

his  servant  with  respect  to  his  records 

does  not  justify  his  mistreatment  and 

insulting  of  a  guest  into  whose  room 

he  enters  to  eject  him. 

i 
— -  charging  guest  with  crime. 

12.  An  innkeeper  violates  his  con- 
tract duty  to  his  guest  by  uttering  in- 
criminating words  against  him  in  the 
presence  of  servants  and  police  officers. 

Action  —  contract  —  scope  of  recov- 
ery. 

13.  A  guest  in  a  hotel,  abused  and 
insulted  by  the  hotel  keeper,  may  re- 
cover in  an  action  for  breach  of  con- 
tract as  fully  as.  if  he  sued  in  tort. 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Suffolk 
County  (Hall,  J.),  made  during  the  trial  of  actions  brought  to  recover 
damages  for  alleged  assjiult  and  insults  by  defendant,  which  resulted  in 
verdicts  for  plaintiffs.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  T.  J.  Barry,  Elijah  Adlow,     sistent  wrong  was  due  to  mistake,  and 


and  C.  S.  Hill  for  defendant. 

Messrs.  Eaton  &  McKnight  and 
Robert  G.  Wilson,  Jr.,  for  plaintiffs : 

Whenever  it  appears  that  the  plain- 
tiff has  been  actually  restrained  with- 
out legal  authority  for  an  appreciable 
time,  however  short,  a  cause  of  false 
imprisonment  is  made  out. 

Sweet  V.  Kimball,  166  Mass.  332,  55 
Am.  St.  Rep.  406,  44  N.  E.  243 ;  Phil- 
lips V.  Fadden,  125  Mass.  198;  New- 
buryport  v.  Fidelity  Mut.  L.  Ins.  Co. 
197  Mass.  600,  84  N.  E.  1111. 

The  defendant  cannot  evade  liability 
for  his  acts  on  any  plea  that  his  per- 


a  broad  denial  that  his  conduct  was 
not  malicious. 

Cooper  V.  Johnson,  81  Mo.  483 ;  Com. 
v.  Bonner,  9  Met.  410;  Parkhurst  v. 
Ketchum,  6  Allen,  406,  83  Am.  Dec. 
639;  Curtis  v.  Mussey,  6  Gray,  261; 
Clark  V.  Brown,  116  Mass.  504 ;  Brick- 
ett  V.  Davis,  21  Pick.  404 ;  Kennedy  v. 
Favor,  14  Gray,  200;  Com.  ex  rel. 
Parker  v.  Certain  Lottery  Tickets,  5 
Cush.  369;  Cody  v.  Adams,  7  Gray,  59; 
Phillips  V.  Fadden,  125  Mass.  198. 

An  officer,  even  with  a  warrant,  must 
first  demand  entrance  and  explain  his 
request. 
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McLennon  v.  Richardson,  15  Gray, 
74,  77  Am.  Dec.  353;  Jacobs  v.  Mea- 
sures, 13  Gray,  74. 

An  officer  has  no  right  to  make  an 
arrest  without  a  warrant  upon  mere 
information  of  a  third  person,  or  mere 
suspicion  that  a  misdemeanor  has  been 
committed.  A  misdemeanor  must  have 
been  actually  committed  to  justify  ar- 
rest without  a  warrant,  and  the  officer 
must  determine  at  his  peril  whether  an 
offense  has  been  committed  or  not. 

Eldredge  v.  Mitchell,  214  Mass.  483, 
102  N.  E.  69 ;  Com.  v.  Wright,  158  Mass. 
149,  19  L.R.A.  206,  35  Am.  St.  Rep. 
475,  33  N.  E.  82 ;  Coburn  v.  Travelers' 
Ins.  Co.  145  Mass.  228,  13  N.  E.  604; 
Com.  V.  Cooley,  6  Gray,  350;  Phillips 
V.  Fadden,  125  Mass.  198;  Mason  v. 
Lo^hrop,  7  Gray,  354 ;  Com.  v.  Carey,  12 
Cush.  246;  Com.  v.  McLaughlin,  12 
Cush.  615;  Krulevitz  v.  Eastern  R.  Co. 
143  Mass.  228;  Delafoile  v.  State,  16 
L.R.A.  500,  note. 

The  officer  having  unlawfully  en- 
tered plaintiffs'  room  in  company  with 
the  defendant  and  his  servants,  and  at 
defendant's  request,  he  is,  of  course, 
liable  for  acts  and  conduct  of  the  of- 
ficer, whether  on  grounds  of  agency, 
or,  here,  as  an  active  abettor. 

10  Cyc.  1217 ;  Cooper  v.  Johnson,  81 
Mo.  483;  Pow  v.  Beckner,  3  Ind.  475; 
Hamilton  v.  Hunt,  14  111.  472;  Cody  v. 
Adams,  7  Gray,  59;  Brown  v.  Perkins, 
1  Allen,  89;  Miller  v.  Butler,  6  Cush. 
71,  52  Am.  Dec.  768;  Krulevitz  v. 
Eastern  R.  Co.  143  Mass.  228,  9  N.  E. 
613. 

In  an  action  of  slander,  admittedly, 
one  of  the  elements,  and  the  chief  ele- 
ment, of  damage  is  mental  suffering, 
irrespective  of  any  injury  to  person. 

Finger  v.  Pollack,  188  Mass.  208,  74 
N.  E.  317;  Leonard  v.  O'Reilley,  137 
Mass.  138 ;  Marble  v.  Chapin,  132  Mass. 
225 ;  Hastings  v.  Stetson,  130  Mass.  76 ; 
Stowe  V.  Heywood,  7  Allen,  118;  Trea- 
nor  V.  Donahoe,  9  Cush.  228;  Mark- 
ham  V.  Russell,  12  Allen,  573,  90  Am. 
Dec.  169. 

Evidence  of  acts  and  circumstances 
of  outrage  or  insult  accompanying  an 
assault,  which  wound  the  feelings  and 
tend  to  lower  the  plaintiff  in  the  esti- 
mation of  society,  is  admissible,  and 
enhances  the  damages. 

Tyson  v.  Booth,  100  Mass.  258; 
Sampson  v.  Henry,  11  Pick.  379;  Rich- 
mond V.  Fisk,  160  Mass.  34,  35  N.  E. 
103. 

Because  of  some  negligent  error  in 
his  own  records  a  defendant  is  never 


''justified  in  assuming"  that  he  can, 
with  impunity,  encroach  on  the  legal 
rights  of  others. 

Meagher  v.  Driscoll,  99  Mass.  281,  96 
Am.  Dec.  759 ;  Shute  v.  Barrett,  7  Pick. 
82;  Blair  v.  Forehand,  100  Mass.  136, 
97  Am.  Dec.  82,  1  Am.  Rep.  94;  Samp- 
son V.  Henry,  11  Pick.  379;  Dalzell  v. 
Dean  Hotel  Co.  193  Mo.  App.  379,  186 
S.  W.  41 ;  Neville  v.  Southern  R.  Co.  40 
L.R.A.(N.S.)  1023,  note;  Lehnen  v, 
Hines,  88  Kan.  58,  42  L.R.A.(N.S.)  830, 
127  Pac.  612;  6  Cyc.  568;  Lexington  & 
E.  R.  Co.  V.  Lyons,  104  Ky.  23,  46  S. 
W.  209;  Bleecker  v.  Colorado  &  S.  R. 
Co.  50  Colo.  140,  33  L.R.A.(N.S.)  386, 
114  Pac.  481 ;  Knoxville  Traction  Co.  v. 
Lane,  103  Tenn.  376,  46  L.R.A.(N.S.) 
549,  53  S.  W.  557;  Bryant  v.  Rich,  106 
Mass.  180,  8  Am.  Rep.  311,  8  Am.  Neg. 
Cas.  392 ;  Levins  v.  New  York,  N.  H.  & 
H.  R.  Co.  183  Mass.  175,  97  Am.  St. 
Rep.  434,  66  N,  E.  803,  13  Am.  Neg. 
Rep.  533;  Jackson  v.  Old  Colony  Street 
R.  Co.  206  Mass.  477,  30  L.R.A.(N.S.) 
1046,  92  N.  E.  725,  19  Ann.  Cas.  615; 
Hayne  v.  Union  Street  R.  Co.  189  Mass. 
551,  3  L.R.A.(N.S.)  605,  109  Am.  St. 
Rep.  655,  76  N.  E.  219 ;  Vannah  v.  Hart 
Private  Hospital,  228  Mass.  132,  L.R.A. 
1918A,  1157,  117  N.  E.  328,  17  N.  C.  C- 
A.  85;  Ash  v.  Childs  Dining  Hall  Co. 
231  Mass.  86,  4  A.L.R.  1556,  120  N.  E* 
396;  Friend  v.  Childs  Dining  Hall  Co. 
231  Mass.  65,  5  A.L.R.  1100,  120  N.  E. 
407;  DeWolf  v.  Ford,  193  N.  Y.  397,  21 
L.R.A.(N.S.)  860,  127  Am.  St.  Rep.  969, 
86  N.  E.  527 ;  Dalzell  v.  Dean  Hotel  Co* 
193  Mo.  App.  379,  186  S.  W.  41. 

Braley,  J.,  delivered  the  opinion 
of  the  court: 

The  only  reference  to  the  evidence 
in  the  record  is  the  "statement  of 
facts,"  from  which  it  appears  that 
the  plaintiffs,  who  are  husband  and 
wife,  were  accepted  as  guests  at  the 
Hotel  Langham,  managed  and  kept 
by  the  defendant,  George  H.  Page, 
and  the  question  whether  they  had 
been  properly  registered,  as  re- 
quired by  Stat.  1918,  chap.  259,  §  5, 
has  been  answered  in  the  affirmative 
by  the  jury.  A  finding  would  have 
been  warranted  that  while  in  bed  in 
a  room  assigned  to  them,  to  which 
they  had  been  escorted  and  given  a 
key,  three  employees  of  the  defend- 
ant entered,  followed  by  the  defend- 
ant with  a  police  officer,  and,  al- 
though ordered  td  leave  the  hoteU 
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the  plaintiffs  refused  compliance 
with  the  order,  and  that  evidence 
was  offered  "of  an  assault,  of  false 
imprisonment,  and  slander,  all  in- 
cidental to  the  plaintiffs'  right  to 
the  quiet  enjoyment  of  their  room, 
but  the  defendant  offered  evidence 
to  dispute  this."  We  assume  that 
this  summary  refers  to  what  took 
place  after  the  defendant  came  in, 
and  that  the  jury  could  find  he  acted 
as  the  proprfetor  in  control  of  the 
hotel,  and  the  employees  and  police 
officer  were  present  at  his  direction 
and  solicitation. 

The  action  ia  in  tort  or  contract. 
But  at  the  plaintiffs'  election,  by  or- 
der of  the  court  on  motion  of  the  de- 
fendant, the  cases  were  submitted  to 
the  jury  on  the  counts  in  contract, 
and  general  verdicts  were  returned 
for  the  plaintiffs.  The  jury  having 
specially  found  that  the  plaintiffs 
had  duly  registered,  they  were  right- 
ly in  occupation.  The  defendant's 
fifth  and  sixth  requests,  that,  if  the 
defendants  were  violating  the  law  in 
occupying  a  room  without  having 
been  properly  registered,  "they  are 
precluded  from  recovering  for  any 
injury  suffered  while  in  the  room," 
and  the  defendant  was  "justified  in 
entering  the  room  for  the  purpose  of 
learning  whether  the  law  had  been 
complied  with,  and,  if  the  occupants 
refused  to  assist  him,  he  is  justified 

in  assuming  that 
their  presence  is  un- 
lawful, and  can  use 
any  reasonable  means  to  remove 
them,"  are  no  longer  material.  See 
Stat.  1918,  chap.  259,  §  5. 

The  questions  raised  by  the  sev- 
enth request,  whether  the  defendant 
was  "responsible  for  the  acts  of  the 
police  officer  done  by  the  police  of- 
ficer while  in  the  performance  of  his 
lawful  duty,"  and  "that  the  police 
officer  was  acting  within  the  scope 
of  his  lawful  duty  in  entering  the 
room    ...   to  investigate  into  the 

-«i.e«tton  for  "^*^*  ^^  ^heir  pres- 
ivrr— ftcts  of        ence    there,"    were 

suitable  instructions.  Mason  v. 
Jacot,  235  Mass.  521,  127  N.  E. 
331. 

The  eighth  request,  that  if  the  de- 


TrlAl— 
mmterlAlity. 


fendant  had  no  intention  of  fright- 
ening the  plaintiffs,  but  merely  went 
to  the  room  to  ascertain  whether 
they  "had  a  right  to  be  there,"  he  is 
not  responsible  "for  her  fright,  or 
the  consequent  injury  to  her  health," 
is  not  supported  by  any  legal  pre- 
sumption. The  defendant  was  not 
justified  in  assuming  the  plaintiffs 
were  not  registered.  The  hotel  reg- 
istry disclosed  their  names,  and  he 
could  not  for  this  reason  intrude 
upon  their  privacy. 
Sampson  v.  Henry,  l"i?hf  tS**" 
11  Pick.  379,  387.  Jfi*J^tf*  ""* 
It  is  necessary,  how- 
ever, to  ascertain  the  respective 
rights  of  the  parties  upon  which  the 
defendant's  remaining  requests  must 
rest.  The  defendant  urges  that  con- 
sequential damages  for  breach  of 
contract  are  limited  to  such  damages 
as  were  within  the  contemplation  of 
the  parties  at  tiie  time  of  entering 
into  the  agreement.  But  it  was  held 
in  Dickinson  v.  Winchester,  4  Cush. 
114,  121,  80  Am.  Dec.  760,  that  a 
plaintiff  who  had  lost  a  trunk  and 
its  contents  while  a  guest  at  the 
defendant's  hotel  could  declare  in 
case  or  assumpsit. 

"The  plaintiff  may  set  forth  a 
duty,  and  aver  a  fact  in  violation  of 
it  as  a  tort,  or  aver  an  implied  prom- 
ise to  perform  it,  and  a  failure  to 
perform  that  promise."  Vannah  v. 
Hart  Private  Hopsital,  228  Mass. 
132,  L.R.A.1918A,  1157,  117  N.  E. 
328, 17  N.  C.  C.  A.  858 ;  Norcross  v. 
Norcross,  53  Me.  163. 

The  contract  was  not  merely  for 
the  use  of  the  room  and  enter- 
tainment, but  for  immunity  from 
rudeness,  personal  abuse,  and  un- 
justifiable interference,  whether  ex- 
erted by  the  defendant,  or  his 
servants,    or    those 

under  his  control  or  Zt^'giliu  '*'*'*■ 
acting  under  his  or- 
ders. The  plaintiffs,  having  duly 
registered  and  been  put  in  posses- 
sion of  a  room  for  their  exclusive 
use,  had  the  right  of  occupation  for 
all  lawful  purposes  until  vacated, 
subject  only  to  the 

access    of    the    de-  T^VSim?'  *"*"*  i 
fendant,  at  reason-  I 

able  times  and  in  a  proper  manner. 
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for  such  purposes  as  might  be  neces- 
sary in  the  general  management  of 
the  hotel,  or  upon  the  happening  of 
some  unanticipated,  controlling 
emergency.  Com.  v.  Power,  7  Met. 
696,  601,  41  Am.  Dec.  465;  Holden 
V.  Carraher,  ,195  Mass.  392,  81  N. 
E.  261,  11  Ann.  Cas.  724;  DeWolf 
V.  Ford,  193  N.  Y.  397,  21  L.R.A. 
(N.S.)  860, 127  Am.  St.  Rep.  969,  86 
N.  E.  527 ;  Lehnen  v.  Hines,  88  Kan. 
58,  42  L.R.A.(N.S.)  830,  127  Pac. 
612. 

If,  without  any  sufficient  reason 
appearing  in  the  record,  the  defend- 
ant, who  is  not  shown  to  have  given 
any  previous  notice  or  made  any  re- 
quest for  their  departure,  entered 
the  room  for  the  purpose  of  compel- 
ling them  to  vacate,  he  is  liable  in 
-iimbfiity  for       damages    if    exces- 

coercion  and     SlVe  f OrCC,  Or  COCr- 

*■***•  cion,  or  intimidation 

was  used,  or  his  conduct  towards 
the  plaintiffs  was  abusive,  insult- 
ing, and  wanting  in  ordinary  re- 
spect and  decency.  And  his  tenth 
request,  that,  if  as  owner  of  the  ho- 
tel he  entered  the  room  "for  the 
purpose  of  inspecting  the  same  and 
seeing  that  the  rules  of  the  hotel 
and  all  statutory  regulations  were 
complied  with,  then  he  was  acting 
within  the  scope  of  his  legal  right 
and  was  not  a  trespasser,''  is  not 
supported  by  the  record.  The 
judge's  instructions  are  not  stated, 
and  it  must  be  inferred  as  against 

the  excepting  party 
that  they  were  cor- 
rect and  sufficient. 
Khron  v.  Brock,  144  Mass.  516,  519, 
11  N.  E.  748.  The  jury  could  find 
that  after  entering  the  room  he  en- 
gaged in  the  wrongful  acts  charged, 
without  justification  or  excuse.  See 
Holden  v.  Carraher,  195  Mass.  392, 
81  N.  E.  261, 11  Ann.  Cas.  724.  The 
general  law  is  well  settled.  The 
guest  is  entitled  to  respectful  and 
considerate  treatment  at  the  hands 
of  the  innkeeper  and  his  employees 
and  servants,  and  this  right  creates 
an  implied  obligation  that  neither 
the  innkeeper  nor  his  servants  will 


Appeal— 
■nfflciency  of 
instmction. 


abuse  or  insult  the  guest,  or  engage 

in  any  conduct  or  ,„„„ecpcr- 
speech  which  may  »iie«t'»  nm^t  to 
unreasonably  sub-  ^*""  *'«**-^^«*- 
ject  him  to  physical  discomfort,  or 
distress  of  mind,  or  imperil  his  safe- 
ty. Lehnen  v.  Hines,  88  Kan.  58, 
42  L.R.A.(N.S.)  830,  127  Pac.  612; 
DeWolf  V.  Ford,  193  N.  Y.  397,  21 
L.R.A.(N.S.)  860,  127  Am.  St.  Rep. 
969,  86  N.  E.  527;  Momingstar  v. 
Lafayette  Hotel  Co.  211  N.  Y.  465, 
52  L.R.A.(N.S.)  740, 105  N.  E.  656; 
McHugh  V.  Schlosser,  159  Pa.  480, 
23  L.R.A.  574,  39  Am.  St.  Rep.  699, 
28  Atl.  291 ;  13  R.  C.  L.  Innkeepers, 
§  11,  and  notes. 
And  he  can  recover  ii5"*/*lrfcei- 
damages  for  injury  Jjj*  ®'  «**■*  *• 
to  his  feelings  re- 
sulting from  the  humiliation  to 
which  he  has  been  subjected.  Clan- 
cy V.  Barker,  71  Neb.  83,  69  L.R.A. 
(N.S.)  642, 116  Am.  St.  Rep.  559,  98 
N.  W.  440,  103  N.  W.  446,  8  Ann. 
Cas.  682,  15  Am.  Neg.  Rep.  594,  18 
Am.  Neg.  Rep.  173 ;  Aaron  v.  Ward, 
203  N.  Y.  351,  38  L.R.A.(N.S.)  204, 
96  N.  E.  736 ;  Gillespie  v.  Brooklyn 
Heights  R.  Co.  178  N.  Y.  347,  66 
L.R.A.  618, 102  Am.  St.  Rep.  503,  70 
N.  E.  857,  16  Am.  Neg.  Rep.  181 ; 
DeWolf  V.  Ford,  193  N.  Y.  397, 
401,  21  L.R.A.(N.S.)  860,  127 
Am.  St.  Rep.  969,  86  N.  E.  527; 
Head  v.  Georgia  P.  R.  Co.  79  Ga. 
358,  11  Am.  St.  Rep.  434,  7  S.  E. 
217.  The  plaintiffs  are  not  shown 
to  have  annoyed  or  disturbed  other 
guests,  or  to  have  improperly  de- 
meaned themselves,  or  to  have  vi- 
olated any  rules  of  the  hotel,  and 
under  suitable  instructions  the  jury, 
on  conflicting  evidence,  could  find 
the  defendant  had  been  guilty  of  as- 
sault, false  imprisonment,  and  slan- 
der, by  "words  spoken  .  .  .  im- 
puting crime," 

It  follows  that  the  plaintiffs'  four 
requests,  that  if  they  were  unlawful- 
ly restrained  of  their  liberty  the 
defendant  is  liable    ^^^^ 
in  damages,  and  if  iiabiHtT^for 
he  incited,  encour-  Sirt '^".i?.?." 
aged,     or     counte- 
nanced the  presence  and  acts  of  the 
officer  he  is  liable  therefor,  and  that 
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damages  may  be  assessed  for  humil- 
iation and  injury  to  the  plaintiff's 
feelings,  as  well  as  for  unwarranted 
disturbance  of  his  right  of  privacy 
and  exclusive  use  of  the  room  for 
himself  and  wife,  and  that  even  if 

-mistake  witk  *^®  entry  of  the  de- 
'•■p*«t  to  fendant  arose  from 

'**^**'  ■•  some  mistake  made 

by  him  or  his  agents  "in  his  rec- 
ords/' such  mistake  would  not 
amount  to  a  justification — ^were  un- 
exceptionable. The  defendant's 
ninth  request,  that  if  the  plaintiff 
suffered  no  physical  injury  "she 
cannot  recover  for  mental  suffer- 
ing/' was  properly  denied.  As  we 
have  said,  he  could  not  treat  the 
plaintiffs  with  contumely  by  the  use 
of  insolent  language  concerning 
them,  specifically  set  forth  in  the 
declaration,  and  referred  to  and 
characterized  in  the  record  as  "slan- 
der," which  the  jury  could  say 
caused  the  plaintiffs  not  only  phys- 
ical annoyance  and  discomfort,  but 
also  worry  and  distress  of  mind.  De 
Wolf  v.  Ford,  193  N.  Y.  397,  401, 21 
L.R.A.(N.S.)  860,  127  Am.  St.  Rep. 
969,  86  N.  E.  527.  The  defendant's 
duty  in  this  respect  is  analogous  to 
that  of  a  common  carrier  of  pas- 
sengers. Com.  v:  Power,  7  Met.  596, 
601,  41  Am.  Dec.  465;  Jackson  v. 
Old  Colony  Street  R.  Co.  206  Mass. 
477,  485,  30  L.R.A.(N.S.)  1046,  92 
N.  E.  725,  19  Ann.  Cas.  615;  Gor- 


ISl  y.  S,   475.) 

man  v.  Southern  P.  Co.  97  Cal.  1, 
S3  Am.  St  Rep.  157,  31  Pac.  1112, 
8  Am.  Neg.  Cas.  69.  In  uttering  in- 
criminating words  in  the  presence 
of  his  servants  and  the  police  oflicer, 
the    defendant    vi- 


olated his  contrac-  ;;5tu?riSe.*'**^ 
tual  obligation  to 
the  plaintiffs,  as  guests,  of  courtesy 
and  respectful  treatment,  and  free- 
dom from  humiliation,  contempt, 
and  ridicule  arising  from  slander- 
ous verbal  attacks. 

We  are  therefore  of  opinion  that 
the  cases  come  within  the  ddctrine 
of  Bryant  v.  Rich,  106  Mass.  180,  8 
Am.  Rep.  311,  8  Am.  Neg.  Cas.  392, 
and  kindred  decisions,  and  the  plain- 
tiffs can  recover  in  contract  as  fully 

as  if  they  had  sued    Action-contract 

in  tort.  The  final  -ticope  of 
request,  that  they  '•^•^•^'t^- 
"could  not  recover  on  their  counts 
in  contract  for  any  damages  results 
ing  from  words  spoken,  the  slander, 
the  false  imprisonment,  assault  and 
battery,  or  for  the  humiliation,  but 
could  only  recover  for  the  value  of 
the  room,"  even  when  read  in  con- 
nection with  the  special  answers  of 
the  jury  to  questions  propounded 
by  the  defendant  and  submitted  at 
his  request,  is  covered  by  what  has 
been  said,  and,  the  defendant  hav- 
ing failed  to  show  reversible  error, 
the  exceptions  should  be  overruled. 
So  ordered. 


ANNOTATION. 
Liability  of  innkeeper  for  interference  with  guest 


L  Generally,  139. 
II.  Ldability  for  act  of  Bervant,  142. 

J.  Generally. 

An  innkeeper  is  liable  if  he,  without 
sufficient  cause,  interferes  with  the 
peace  and  quiet  enjoyment  of  the 
guests  of  the  hotel,  the  rule  being 
based  on  the  implied  obligation  of  the 
innkeeper  to  furnish  his  guests  with 
such  convenience  and  comfort  as  the 
inn  affords. 

United  States. — Duckworth  v.  Ap- 
postalis    (1913)   208  Fed.  936. 

Alabama. — Morris  Hotel  Co.  v.  Hen- 


ley (1906)  145  Ala.  678,  40  So.  52; 
Florence  Hotel  Co.  v.  Bumpas  (1915) 
194  Ala.  69,  69  So.  566,  Ann.  Cas. 
1918E,  252,  10  N.  C.  C.  A.  144. 

California.— Wade  v.  Thayer  (1871) 
40  Cal.  578. 

Georgia. — Newcomb  Hotel  Co.  v. 
Corbett  (1921)  —  Ga.  App.  — ,  108  S. 
E.  309. 

Kansas. — Lehnen  v.  Hines  (1912)  88 
Kan.  58,  42  L.R.A.(N.S.)  830,  127  Pac. 
612. 

Massachusetts.  —  See  Fbewen  v. 
Page  (reported  herewith)  ante,  134. 
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Minnesota. — McCarthy  v.  Niskern 
(1875)  22  Minn.  90. 

Missouri.  —  Overstreet  v.  Moser 
(1901)  88  Mo.  App.  72;  Dalzell  v.  Dean 
Hotel  Co.  (1916)  193  Mo.  App.  379, 
186  S.  W.  41. 

Montana. — Jones  v.  Shannon  (1918) 
55  Mont.  225,  175  Pac.  882. 

Nebraska. — Clancy  v.  Barker  (1904) 
71  Neb.  83,  91,  69  L.R.A.  642,  115  Am. 
St.  Rep.  559,  98  N.  W.  440,  103  N.  W. 
446,  15  Am.  Neg.  Rep.  594,  18  Am. 
Neg.  Rep.  173. 

New,  York.— DeWolf  v.  Ford  (1908) 
193  N.  Y.  397,  21  L.R.A.  (N.S.)  860, 
127  Am.  St.  Rep.  969,  86  N.  E.  527; 
Morningstar  v.  Lafayette  Hotel  Co. 
(1914)  211  N.  Y.  465,  52  L.R.A.  (N.S.) 
740,  105  N.  E.  656;  Boyce  v.  Greeley 
Square  Hotel  Co.  (1920)  228  N.  Y.  106, 
126  N.  E.  647,  affirming  (1917)  181 
App.  Div.  61,  168  N.  Y.  Supp.  191. 

Ohio.— Moon  v.  Conley  (1918)  9 
Ohio  App.  16. 

Pennsylvania. — McHugh  v.  Schlos- 
ser  (1894)  159  Pa.  480,  23  L.R.A.  474, 
39  Am.  St.  Rep.  699,  28  Atl.  291. 

Canada.— Whiting  v.  Mills  (1848) 
7  U.  C.  Q.  B.  450. 

Thus,  in  Jones  v.  Shannon  (1918) 
55  Mont.  225,  175  Pac.  882,  it  appeared 
that  the  plaintiff  and  her  husband 
were  assigned  to  a  room  in  the  defend- 
ant's hotel,  and  after  they  had  retired 
the  defendant  entered  and  wrongfully 
ejected  the  plaintiff  from  the  hotel. 
Holding  that  the  defendant  was  liable, 
the  court  said:  "If,  therefore,  the 
proprietor  himself,  or  by  his  servant 
or  agent,  trespasses  upon  the  rights  of 
the  guest  by  forcing  an  entry  into  his 
room  and  ejecting  him  therefrom,  and 
from  the  house,  without  just  cause,  he 
is  liable  to  the  guest  for  compensatory 
damages.  The  recovery  may  also 
include  exemplary  damages,  if  the 
ejection  is  accomplished  by  circum- 
stances indicating  that  it  was  prompt- 
ed by  malice,  fraud,  or  spirit  of  oppres- 
sion.*' 

In  Dalzell  v.  Dean  Hotel  Co.  (1916) 
193  Mo.  App.  379,  186  S.  W.  41,  an 
action  brought  by  a  guest  of  a  hotel 
against  the  hotel  keeper  for  her  ejec- 
tion from  the  room  she  was  occupying, 
it  appeared  that  one  of  the  clerks  of 
the  hotel,  by  mistake,  checked  out  the 


room  which  the  guest  was  occupying, 
and  as  a  result  the  guest  was  required 
to  leave  under  circumstances  which 
subjected  her  to  insult  and  humilia- 
tion. It  was  held  that  the  hotel  keeper 
was  liable,  the  court  saying:  "One  of 
the  things  which  a  guest  for  hire  at  a 
public  inn  has  the  right  to  insist  upon 
is  respectful  and  decent  treatment  at 
the  hands  of  the  innkeeper  and  his 
servants.  This  is  an  essential  part  of 
the  contract,  whether  it  is  express  or 
implied.  This  right  of  the  guest 
necessarily  implies  an  obligation  on 
the  part  of  the  innkeeper  that  neither 
he  nor  his  servants  will  abuse  or  insult 
the  guest,  or  indulge  in  any  conduct 
or  speech  that  may  unnecessarily 
bring  upon  him  physical  discomfort  or 
distress  of  mind." 

The  same  rule  was  applied  in  Boyce 
V.  Greeley  Square  Hotel  Co.  (1917) 
181  App.  Div.  61,  168  N.  Y.  Supp.  191, 
affirmed  in  (1920)  228  N.  Y.  106, 
126  N.  E.  647,  wherein  it  appeared  that 
the  innkeeper's  servant  forcibly  en- 
tered the  room  of  a  guest,  and  removed 
her  husband,  who  had  obtained  per- 
mission from  the  innkeeper's  clerk  to 
visit  her  in  the  room.  The  court  said : 
"While  an  innkeeper  has  the  right  to 
make  and  enforce  proper  rules  to 
prevent  immorality  or  any  other  form 
of  misconduct  tending  to  injure  the 
reputation  of  his  house,  or  which 
violates  the  recognized  moralities  and 
proprieties  of  life,  and  has  the  right 
of  access  to  the  room  of  a  guest  under 
reasonable  and  proper  circumstances 
and  at  proper  times,  such  rule  has  no 
application  to  the  facts  presented  by 
the  record  in  the  case  at  bar,  and  does 
not  f urYiish  a  defense  to  the  plaintiff's 
cause  of  action,  for  the  reason  that  the 
defendant  had  notice  that  the  plaintiff 
and  the  man  who  accompanied  her  to 
the  hotel,  and  to  the  room  assigned 
her,  were  husband  and  wife,  and  the 
further  fact  that  she  was  an  invalid 
requiring  treatment  at  times,  which 
had  to  be  given  her  by  her  husband." 

In  Newcomb  Hotel  Co.  v.  Corbett 
(1921)  —  Ga.  App.  — ,  108  S.  E.  309, 
it  was  held  no  defense  to  a  suit  by  a 
guest  against  a  hotel  keeper  for  un- 
lawfully entering  her  room  to  ascer- 
tain  if  immoral   conduct  was   being 
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practised  there  that  a  clerk  other 
than  the  one  on  duty  when  she  regis- 
tered, from  the  character  and  appear- 
ance of  her  signature,  which  was 
without  prefix  or  other  indication  that 
it  was  that  of  a  woman,  inferred  that 
the  person  entitled  to  occupy  the 
room  was  a  man,  and  that  she  was  an 
intruder  therein  and  had  gone  there 
for  immoral  purposes. 

The  question  of  the  rights  and 
liabilities  of  an  innkeeper  toward  his 
guests  was  discussed  in  the  case  of 
DeWolf  V.  Ford  (1908)  193  N.  Y.  397, 
21  L.R.A.(N.S.)  860,  127  Am.  St.  Rep. 
969,  86  N.  E.  527,  reversing  (1907) 
119  App.  Div.  808,  104  N.  Y.  Supp. 
876,  wherein  it  appeared  that  a 
servant  of  the  innkeeper  entered  the 
room  of  a  female  guest  without  her 
consent,  her  brother  being  in  the  room 
at  the  time,  and  accused  her  of  im- 
proper and  immoral  conduct.  It  was 
held  that  the  innkeeper  was  liable  for 
the  acts  of  the  servant,  the  court  say- 
ing: "Upon  the  facts  of  record,  con- 
sidered in  the  light  of  this  very 
general  statement  of  the  rules  which 
govern  the  relation  of  innkeeper  and 
guest,  it  is  clear  that  the  defendants 
were  guilty  of  a  most  flagrant  breach 
of  duty  towards  the  plaintiff.  As  a 
guest  for  hire  in  the  inn  of  the  defend- 
ants, the  plaintiff  was  entitled  to  the 
exclusive  and  peaceable  possession  of 
the  room  assigned  to  her,  subject  only 
to  such  proper  intrusions  by  the  de- 
fendants and  their  servants  as  may 
have  been  necessary  in  the  regular  and 
orderly  conduct  of  the  inn,  or  under 
some  commanding  emergency.  Had 
such  an  emergency  arisen,  calling  for 
immediate  and  unpremeditated  action 
on  the  part  of  the  defendants  or  their 
servants,  in  conserving  the  safety  or 
protection  of  the  plaintiff  or  of  other 
guests,  or  of  the  building  in  which 
they  were  housed,  the  usual  rules  of 
decency,  propriety,  convenience,  or 
comfort  might  have  been  disregarded 
without  subjecting  the  defendants  to 
liability  for  mistake  of  judgment  or 
delinquency  in  conduct;  but  for  all 
other  purposes  their  occasional  or 
regular  entries  into  the  plaintiff's 
room  were  subject  to  the  fundamental 
consideration  that  it  was,  for  the  time 


being,  her  room,  and  that  she  was  en- 
titled to  respectful  and  considerate 
treatment  at  their  hands.  Such  treat- 
ment necessarily  implied  an  observ- 
ance by  the  defendants  of  the  proprie- 
ties as  to  the  time  and  manner  of 
entering  the  plaintiff's  room,  and  of 
civil  deportment  towards  her  when 
such  an  entry  was  either  necessary  or 
proper.  Instead  of  acting  according  te 
these  simple  rules,  the  servant  of  the 
defendants  forced  his  way  into  the 
plaintiff's  room  under  conditions  which 
would  have  caused  any  woman,  except 
the  most  shameless  harlot,  a  degree  of 
humiliation  and  suffering  that  only  a 
pure  and  modest  woman  can  properly 
describe." 

So,  in  McCarthy  v.  Niskern  (1875) 
22  Minn.  90,  wherein  it  appeared  that 
the  plaintiff  engaged  and  paid  for  a 
room  at  the  defendant's  hotel,  and 
that,  at  the  time  he  wished  to  retire, 
the  defendant  refused  to  let  him  have 
the  room  and  ejected  him  from  the 
hotel,  it  was  held  that  the  defendant 
was  liable  for  punitive  as  well  as  com- 
pensatory damages. 

So,  in  Morningstar  v.  Lafayette 
Hotel  Co.  (1914)  211  N.  Y.  465,  52 
L.R.A.  (N.S.)  740,  105  N.  E.  656.  where- 
in  it  appeared  that  an  innkeeper 
refused  to  serve  a  guest  who  refused 
to  pay  a  disputed  charge,  it  was  held 
that  if  the  bill  was  in  fact  unjust  the 
innkeeper  was  liable. 

In  McHugh  V.  Schlosser  (1894)  159 
Pa.  480,  23  L.R.A.  574,  39  Am.  St.  Rep. 
699,  28  Atl.  291,  it  appeared  that  an 
innkeeper  caused  a  guest  to  be  re- 
moved from  the  hotel  during  his  ill- 
ness, and  that  the  death  of  the  guest 
resulted.  It  was  held  that  the  inn- 
keeper was  liable  if  he  removed  the 
guest  in  a  manner  unsuited  to  his 
condition. 

In  Morris  Hotel  Co.  v.  Henley  (1906) 
145  Ala.  678,  40  So.  52,  a  hotel  keeper 
was  held  to  be  responsible  for  an 
assault  by  him  on  a  guest,  though  he 
had  no  knowledge  that  the  person 
whom  he  assaulted  was  a  guest  of  the 
hotel. 

But  if  an  innkeeper  has  a  sufficient 
reason  for  interfering  with  or  re- 
moving a  guest,  he  will  not  be  held 
liable  for  the  damages  resulting  there- 
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from.  Holden  v.  Carraher  (1907)  195 
Mass.  392,  81  N.  E.  261,  11  Ann.  Gas. 
724;  Hurd  v.  Hotel  Astor  Go.  (1918) 
182  App.  Div.  49.  169  N.  Y.  Supp.  359 ; 
Lamond  v.  Richard  [1897]  1  Q.  B. 
(Eng.)  541,  66  L.  J.  Q.  B.  N.  S.  315, 
76  L.  T.  N.  S.  141,  61  J.  P.  260,  45 
Week.  Rep.  289,  61  J.  P.  260. 

In  Holden  v.  Garraher  (Mass.) 
supra,  it  was  held  that  an  innkeeper 
was  not  liable  for  using  the  force 
necessary  to  remove  a  guest  from  the 
hotel,  where  the  guest  was  conducting 
himself  improperly,  and  refused  to 
leave  when  requested  to  do  so  by  the 
innkeeper. 

So,  in  Lamond  v.  Richard  (Eng.) 
supra,  it  was  held  that  a  person  who 
remained  at  a  hotel  for  ten  months, 
and  had  no  intention  of  leaving, 
ceased  to  be  a  guest  of  the  hotel,  and 
the  innkeeper,  after  giving  her  reason- 
able notice  to  leave,  could  not  be  held 
liable  for  excluding  her  from  the  hotel, 
she  having  lost  her  status  as  a  tran- 
sient, and  the  innkeeper  being,  there- 
fore, under  no  obligation  to  continue 
to  entertain  her. 

In  Hurd  v.  Hotel  Astor  Co.  (1918) 
182  App.  Div.  49,  169  N.  Y.  Supp.  359, 
an  innkeeper  was  held  not  to  be  liable 
for  the  alleged  humiliation  and  shock 
ho  a  guest,  where  an  employee,  on 
learning  that  the  guest  had  received  a 
man  in  her  room  contrary  to  the  rules 
of  the  hotel,  interrogated  her,  and,  on 
learning  that  the  man  was  her  hus- 
band, stated  that  he  regretted  having 
spoken  to  her  about  it.  The  court  said : 
"If  a  man  visits  a  hotel  in  which  his 
wife  is  a  guest,  and  desires  to  meet 
her  and  visit  her,  surely  the  obvious, 
decent  thing  for  him  to  do,  for  the  pro- 
tection of  all  concerned,  is  to  announce 
his  relationship.  And  if  he  for  some 
reason,  or  through  carelessness,  omits 
to  do  so,  can  he  complain  if  the  hotel 
managers  object  to  his  presence  in  the 
bedroom  of  the  woman?" 

In  Malin  v.  McGutcheon  (1903)  33 
Tex.  Giv.  App.  387,  76  S.  W.  586,  it  was 
held  that  the  plaintiff  could  not  re- 
cover damages  for  humiliation,  loss  of 
credit,  etc.,  for  being  wrongfully  ex- 
cluded from  a  room  in  a  hotel,  where 
no  actual  damages  were  shown. 


//.  IdabilUy  far  act  of  servant. 

It  is  generally  held  that  an  act  of 
wrongful  interference  with  a  guest, 
committed  by  a  servant  of  the  inn- 
keeper while  engaged  in  his  employer's 
business,  or  endeavoring  to  enforce  a 
rule  of  the  house,  is  within  the  scope 
of  his  employment,  and  the  innkeeper 
is  liable  for  his  act.  Florence  Hotel 
Go.  v.  Bumpas  (1915)  194  Ala.  69, 
69  So.  566,  Ann.  Gas.  1918E,  252, 
10  N.  G.  G.  A.  144;  Wade  v.  Thayer 
(1871)  40  CaL  578;  Newcomb  Hotel 
Go.  V.  Corbett  (1921)  —  Ga.  App.  — , 
108  S.  E.  309;  Lehnen  v.  Hines 
(1912)  88  Kan.  58,  42  L.R.A.(N.S.)  830, 
127  Pac.  612;  Overstreet  v.  Moser 
(1901)  88  Mo.  App.  72;  Dalzell  v.  Dean 
Hotel  Go.  (1916)  193  Mo.  App.  379, 
186  S.  W.  41;.  De  Wolf  v.  Ford  (1908) 
193  N.  Y.  397,  21  L.R.A.(N.S.)  860, 
127  Am.  St.  Rep.  969,  86  N.  E.  527, 
reversing  (1907)  119  App.  Div.  808, 
104  N.  Y.  Supp.  876;  Boyce  v.  Greeley 
Square  Hotel  Go.  (1920)  228  N.  Y.  106, 

126  N.  E.  647,  affirming  (1917)  181 
App.  Div.  61,  168  N.  Y.  Supp.  191. 
And  see  the  reported  case  (Frewen 
V.  Page,  ante,  134). 

Thus,  in  Lehnen  v  Hines  (1912) 
88    Kan.    58,    42    L.R.A.(N.S.)     830, 

127  Pac.  612,  it  appeared  that  the 
plaintiff,  while  a  guest  at  the  defend- 
ant's hotel,  was  disturbed  in  the  night 
by  the  defendant's  clerk,  who  forced 
his  way  into  the  plaintiff's  room,  and, 
on  her  refusing  to  leave  the  hotel  at 
his  request,  had  her  placed  under 
arrest  and  taken  to  jail.  It  was  held 
that  the  clerk  in  ejecting  the  plaintiff 
was  acting  for  the  defendant,  and 
within  the  apparent  scope  of  his  au-^ 
thority,  and  that  the  defendant  was  re* 
sponsible  to  the  guest  for  the  acts  of 
the  clerk.  And  see  the  reported  case 
(Frewen  v.  Page,  ante,  134.) 

In  Wade  v.  Thayer  (1871)  40  Cal. 
578,  wherein  it  was  alleged  that  a 
servant  and  an  employee  of  the  defend- 
ant, a  hotel  keeper,  entered  the  room 
of  a  guest  and  assaulted  him,  it  was 
held  that,  if  the  assault  was  committed 
by  the  servant  and  employee  while  in 
the  performance  of  their  duties  as 
such,  the  defendant  would  be  liable  for 
the  injuries  suffered  by  the  guest, 
though  he  was  not  present. 
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The  inference  that  the  clerk  and 
night  watchman^  or  house  man,  were 
acting  within  the  scope  of  their  em- 
ployment, so  as  to  ma^e  the  innkeep- 
er responsible  for  their  conduct,  was 
held  in  Newcomb  Hotel  Co.  v.  Corbett 
(1921)  —  Ga,  App.  — ,  108  S.  E.  309, 
to  be  a  permissible  if  not  a  necessary 
one,  where  the  house  man,  who  car- 
ried pass-keys  to  the  rooms,  and  who 
was  charged  with  the  duty  of  keeping 
order  and  looking  after  things  gener- 
ally, including  "an3rthing  that  comes 
up,"  at  the  request  of  a  clerk,  who 
told  him  that  there  was  something 
wrong  in  a  certain  room,  went  to  the 
room  and  opened  the  door  with  a  pass- 
key in  order  to  ascertain  what  was 
going  on  there. 

So,  in  Overstreet  v.  Moser  (1901) 
38  Mo.  App.  72,  wherein  it  appeared 
that  a  guest  at  the  defendant's  hotel 
was  assaulted  and  injured  by  one  of 
his  servants  while  the  guest  was  at- 
tempting to  locate  the  room  of  a 
friend,  it  was  held  that  the  hotel 
keeper  was  properly  held  liable  for  the 
acts  of  his  servant. 

Likewise,  in  Florence  Hotel  Co.  v. 
Bumpas  (1915)  194  Ala.  69,  69  So.  566, 
Ann.  Gas.  1918E,  252,  10  N.  C.  C.  A. 
144,  a  hotel  proprietor  was  held  liable 
for  the  acts  of  his  servants,  who  re- 
moved a  guest's  baggage  from  his 
room,  and  insulted  and  humiliated  the 
guest  by  calling  him  in  the  night  and 
demanding  that  he  come  to  the 
office. 

In  Clancy  v.  Barker  (1904)  71  Neb. 
83,  91,  69  L.R.A,  642,  115  Am.  St.  Rep. 
559,  98  N.  W.  440,  103  N.  W.  446, 
8  Ann.  Gas.  682, 15  Am.  Neg.  Rep.  594, 
18  Am.  Neg.  Rep.  173,  it  appeared  that 
the  plaintiff  and  his  infant  son  were 
guests  at  the  defendant's  hotel.  The 
infant  son  entered  a  room  occupied  by 
one  of  the  defendant's  employees,  who 
was  off  duty  at  the  time,  and  was 
struck  by  a  ball  from  a  pistol  which 
was  accidentally  discharged  by  the 
employee.  It  was  held  that  the  hotel 
keeper  was  liable  for  the  injuries  to 
his'  guest  caused  by  the  employee, 
although  the  employee  was  not,  at  the 
specific  time  of  the  injury,  in  the  active 
discharge  of  a  duty  connected  with  his 
employment.    But  the  Federal  court 


took  a  different  view  of  the  case,  and 
in  (1904)  131  Fed.  161,  held  that  the 
defendant  was  not  liable,  on  the  theory 
that  an  innkeeper  is  not  an  insurer  of 
the  safety  of  his  guests  against  injury, 
and  that  the  employee  was  not,  at  the 
time  of  the  accident,  engaged  in  the 
discharge  of  any  duty  for  the  defend- 
ant. 

In  Rahmel  v.  Lehndorff  (1904)  142 
Gal.  681,  65  L.R.A.  88, 100  Am.  St.  Rep. 
154,  76  Pac.  659,  16  Am.  Neg.  Rep.  7, 
it  was  held  that  an  innkeeper  was  not 
liable  to  a  guest  who  was  assaulted  by 
a  waiter  while  seated  at  the  dining 
table,  since  the  assault  was  not  author- 
ized or  within  the  scope  of  the  waiter's 
employment,  and  it  was  not  shown 
that  the  innkeeper  was  negligent  in 
employing  or  retaining  the  waiter. 

But  compare  Duckworth  v.  Appos- 
talis  (1913)  208  Fed.  936,  wherein  an 
innkeeper  was  held  to  be  liable  for  the 
act  of  his  servant,  who  committed  an 
assault  on  a  guest,  it  being  shown  that 
the  innkeeper  had  knowledge  of  the 
violent  disposition  and  quarrelsome 
characteristics  of  the  servant,  and  still 
retained  him  as  an  employee. 

So,  it  was  held  in  Moon  v.  Gonley 
(1918)  9  Ohio  App.  16,  that  it  is  the 
duty  of  the  proprietor  of  a  hotel  to 
use  reasonable  care  to  protect  a  guest 
from  assault,  and  in  case  of  failure  to 
perform  that  duty,  the  proprietor  is 
liable  for  damages. 

In  Stringfellow  v.  Ghrunewald  (1902) 
109  La.  187,  33  So.  190,  it  appeared 
that  the  plaintiff,  while  a  guest  at  a 
hotel,  procured  a  waiter  to  sign  a 
certain  letter  bearing  on  the  facts  of 
a  controversy  between  the  plaintiff  and 
the  hotel  management.  Sometime 
thereafter  the  waiter  requested  her  to 
return  the  letter.  The  plaintiff  became 
frightened  at  the  conduct  of  the 
waiter,  and,  while  in  the  act  of  seeking 
protection,  she  slipped  on  the  steps  of 
the  hotel  and  was  injured.  A  judg- 
ment for  the  innkeeper  was  ordered  on 
the  grounds  that  the  plaintiff  was  in 
fault  for  having  induced  the  waiter  to 
sign  the  letter,  and  that  he  was  not 
acting  within  the  scope  of  his  employ- 
ment when  he  requested  the  return  of 
the  letter.  L.  W.  B. 
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Definition  —  **mineral." 

1.  The  term  "mineral"  is  not  a  definite  one,  capable  of  a  definition  of 
universal  application,  but  is  susceptible  of  limitation  according  to  the 
intention  of  the  parties  using  it,  and  in  determining  its  meaning  regard 
must  be  had  not  only  to  the  language  of  the  deed  in  which  it  occurs,  but 
jalso  to  the  relative  position  of  the  parties  interested,  and  to  the  substance 
of  the  transaction  which  the  deed  embodies. 

[See  note  on  this  qtcestion  beginning  on  page  156.] 


Mines  —  grant  —  construction. 

2.  Where  a  deed  grants  the  coal  and 
all  other  minerals  in  a  tract  of  land, 
as  well  as  certain  rights  to  be  enjoyed 
by  the  grantee  in  the  production  of 
such  minerals,  and  the  rights  so  grant- 
ed are  of  the  character  which  are 
necessary  to  be  enjoyed,  and  which 
are  ordinarily  enjoyed,  in  the  produc- 
tion of  minerals  from  mines,  that  is, 
by  the  process  of  shafting  and  tunnel- 
ing therefor,  and  there  is  nothing  else 

Headnotes  by  RiTZ,  J. 


showing  just  what  substances  the  par- 
ties intended  to  include  by  the  lan- 
guage of  the  grant,  the  intention  of 
the  parties  as  to  the  extent  of  the 
minerals  granted  may  be  determined 
from  the  language  of  the  mining 
rights  granted  as  incident  thereto,  and 
such  grant  limited  to  such  minerals  as 
are  ordinarily  produced  by  the  exer- 
cise of  such  mining  rights  as  are 
granted  by  the  deed. 
[See  18  R.  C.  L.  1095.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Raleigh 
County  in  favor  of  defendant  in  an  action  brought  to  enjoin  it  from  re- 
moving clay  from  certain  land.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  McGinnis  &  Hatcher  for  ap- 
pellant. 

Messrs.  Bumgardner  &  Preston,  for 

appellee : 

The  right  to  remove  the  mineral 
without  regard  to  the  subjacent  sup- 
port of  the  surface  is  strictly  limited 
to  the  grantee  of  such  rights  in  plain 
terms. 

Griffin  v.  Fairmont  Coal  Co.  59  W. 
Va.  480,  2  L.R.A.(N.S.)  1115,  53  S.  E. 
24;  White  v.  Sayers,  101  Va.  821,  45 
S.  E.  747;  Horse  Creek  Land  &  Min. 
Co.  V.  Midkiff,  81  W.  Va.  616,  95  S.  E. 
26. 

Mr.  J.  E.  Summerfield  also  for  ap- 
pellee. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

On  the  6th  day  of  August,  1902, 
0.  P.  Riffe,  being  the  owner  of  a 
tract  of  land  in  Raleigh  county,  con- 


veyed to  the  plaintiff  "all  the  coal 
and  other  minerals  of  every  kind 
and  description,  except  gas  and  oil 
in  and  underlying  said  land." 

The  deed  also  contained  the  grant 
of  certain  mining  rights  in  this  Ian* 
guage:  "Together  with  the  privi- 
leges to  use  so  much  of  the  stone 
and  water  in  and  upon  the  afore- 
said land  as  may  be  necessary  or 
desirable  for  the  convenient  opera- 
tion of  a  coal  mining  or  mineral 
plant,  also  including  the  right  to  en- 
ter upon  said  land  and  to  mine,  ex- 
cavate, and  remove  all  the  coal,  and 
to  make  and  maintain  all  necessary 
railroads,  excavations,  ways,  shafts, 
drains,  drain  ways,  and  openings 
necessary  and  convenient  for  the 
mining  and  removal  of  said  coal  and 
other  minerals,  also  the  right  to 
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haul  and  transport  under,  through, 
and  over  said  land  the  coal  and  oth- 
er minerals  from  adjacent,  coter- 
minous, and  neighboring  land,  with- 
out being  liable  for  any  damages  or 
injury  done  to  the  surface  or  to  any 
watercourse  in  or  upon  the  said 
property,  and  these  rights  and  privi- 
leges shall  run  with  the  coal  and 
minerals." 

Subsequently  the  defendant  be- 
came the  owner  of  a  part  of  this 
tract  of  land,  subject  to  the  above 
grant  of  the  minerals.  It  seems 
that  the  purpose  of  the  defendant 
in  purchasing  the  land  was  to  manu- 
facture brick  from  brick  clay  there- 
on. After  its  purchase  it  installed 
a  brick-manufacturing  plant,  and, 
as  alleged  in  the  bill,  began  the 
manufacture  of  brick  and  the  sale 
thereof.  The  plaintiff  avers  that 
the  land  is  underlaid  with  a  seam  of 
clay  valuable  for  the  purpose  of 
manufacturing  brick,  and  other  like 
materials,  and  that  the  said  seam  of 
clay  is  not  a  part  of  the  soil  of  said 
tract  of  land  used  for  agricultural 
purposes.  Its  contention  is  that  the 
grant  to  it  of  the  coal  and  other 
minerals  except  oil  and  gas  passed 
this  seam  of  clay.  It  is  averred  that 
the  defendant  is  removing  this  clay 
and  is  making  brick  therefrom,  and 
the  purpose  of  the  suit  is  to  enjoin 
its  removal  by  the  defendant.  The 
answer  of  the  defendant  does  not 
put  in  issue  any  of  the  allegations 
of  the  bill,  but  only  exhibits  its  title 
to  the  tract  of  land  upon  which  its 
operations  are  being  conducted,  and 
which  land  w/is  conveyed  to  it  sub- 
ject to  the  grant  theretofore  made 
to  the  plaintiff.  No  evidence  is 
taken  by  either  of  the  parties,  and 
the  duty  devolves  upon  us  of  con- 
struing the  grant  without  the  aid 
of  anything  except  the  paper  itself. 
It  must  be  borne  in  mind  in  constru- 
ing this  paper  that  the  purpose  of 
all  construction  is  to  give  effect  to 
the  intention  of  the  parties.  Where 
language  of  certain  import  is  used, 
it  will  be  presumed  that  the  parties 
intended  the  language  to  have  its 
ordinary  and  accepted  meaning,  un- 
less there  is  a  clear  expression  of 
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intent  that  the  language  was  used  in 
a  different  sense. 

What  is  meant  in  a  grant  like  this 
by  the  term  "minerals"  has  been 
many  times  the  subject  of  discus- 
sion by  the  courts  of  this  country, 
as  well  as  the  courts  of  England. 
It  would  seem  that  this  word  has  no 
definite  and  certain  meaning  which 
can  be  attributed  to  it  in  all  cases. 
Its  strict  scientific  definition  would 
include  all  inorganic  matter,  but  it 
cannot  be  said  that  in  granting  the 
minerals  in  a  tract  of  land  the  term 
is  used  in  any  such  broad  compre- 
hensive sense,  for  if  such  were  the 
case  a  grant  of  the  minerals  would 
be  a  grant  of  the  entire  estate. 

Originally  it  seems  to  have  been 
held  in  England  that  the  term  ''min- 
eral" would  include  anything  that 
was  produced  from  mines  or  by  the 
ordinary  process  of  mining;  that  is, 
by  excavation  by  means  of  shafts 
or  tunnels.  This  definition  was  ad- 
hered to  by  the  English  courts  for 
many  years ;  but  when  the  question 
of  whether  or  not  a  bed  of  clay  op- 
erated by  open  workings,  and  not 
by  the  ordinary  processes  of  mining, 
was  a  mineral,  it  was  held  to  be 
such.  It  was  held  that  the  term 
"mineral"  means  primarily  all  sub- 
stances, other  than  the  agricultural 
surface  of  the  ground,  which  may 
be  got  for  manufacturing  or  mer- 
cantile purposes,  whether  from 
mines,  as  the  word  would  seem  to 
signify,  or  such  as  stone  or  clay, 
which  are  got  by  open  workings. 
Midland  R.  Co.  v.  Checkley,  L.  R.  4 
Eq.  19,  36  L.  J.  Ch.  N.  S.  380,  16 
L.  T.  N.  S.  260,  15  Week.  Rep.  671 ; 
Hext.  V.  Gill,  L.  R.  7  Ch.  699,  41 
L.  J.  Ch.  N.  S.  761,  27  L.  T.  N.  S. 
291, 20  Week.  Rep.  957, 17  Eng.  Rul. 
Cas.  429,  17  Mor.  Min.  Rep.  1 ;  Mid- 
land R.  Co.  V.  Haunchwood  Brick  & 
Tile  Co.  L.  R.  20  Ch.  Div.  552,  51 
L.  J.  Ch.  N.  S.  778,  46  L.  T.  N.  S. 
301,  30  Week.  Rep.  640 ;  Glasgow  v. 
Farie,  L.  R.  13  App.  Cas.  657,  58 
L.  J.  P.  C.  N.  S.  33,  60  L.  T.  N.  S. 
274,  37  Week.  Rep.  627, 17  Eng.  RuU 
Cas.  485;  Great  Western  R.  Co.  v. 
Carpalla  United  China  Clay  Co. 
[1910]  App.  Cas.  83,  79  L,  J.  Ch. 
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N.  S.  117,  101  L.  T.  N,  S.  785,  74 
J.  P.  57,  26  Times  L.  R.  190, 47  Scot. 
L.  R.  612. 

The  question  has  been  discussed 
by  some  of  the  American  courts, 
and  we  believe  there  is  a  reasonable 
degrree  of  unanimity  as  to  the  mean- 
ing of  the  term,  although  there  are 
some  apparent  discrepancies  in  the 
application  of  it  to  particular  sub- 
stances. In  the  case  of  Hendler  v. 
Lehigh  Valley  R.  Co.  209  Pa.  256, 
103  Am.  St.  Rep.  1005,  58  Atl.  486, 
the  Pennsylvania  supreme  court 
liad  under  consideration  the  ques- 
tion of  whether  sand  was  a  min- 
•eral  and  included  within  the  terms 
of  such  a  grant.  The  conclusion 
reached  by  that  court  was  that  this 
term,  in  its  commercial  sense,  may 
be  defined  as  any  inorganic  sub- 
stance found  in  nature  having  suffi- 
cient value,  separate  from  its  situs 
:as  part  of  the  earth,  to  be  mined, 
quarried^  or  dug  for  its  own  sake,  or 
its  own  specific  use.  The  supreme 
court  of  Tennessee,  in  the  case  of 
Murray  v.  AUred,  100  Tenn.  100,  39 
L.R.A.  249,  66  Am.  St.  Rep.  740,  43 
S.  W.  355,  19  Mor.  Min.  Rep.  169, 
had  under  consideration  the  ques- 
tion of  whether  or  not  petroleum 
^il  and  gas  were  included  within  the 
term  "mineral."  It  was  held  that 
these  substances  were  minerals,  and 
in  the  discussion  the  conclusion 
reached  by  the  Pennsylvania  court 
above  referred  to  was  apparently 
approved.  So,  in  the  case  of  Arm- 
strong V.  Lake  Champlain  Granite 
Co.  147  N.  Y.  495,  49  Am.  St.  Rep. 
683,  42  N.  E.  186, 18  Mor.  Min.  Rep. 
279,  the  court  of  appeals  of  New 
York  had  under  consideration  the 
question  of  whether  granite  was  in- 
H^Iuded  within  a  grant  of  minerals, 
and  after  an  elaborate  review  of  the 
authorities  comes  to  a  similar  con- 
clusion with  that  reached  by  the 
Pennsylvania  court  in  the  case 
above  referred  to,  when  there  is  no 
aid  in  construing  the  term  from 
the  circumstances  surrounding  the 
parties  at  the  time,  or  from  the 
paper  itself.  So,  in  the  case  of 
Brady  v.  Smith,  181  N.  Y.  178,  106 
Am.  St.  Rep.  531,  73  N.  E.  963,  2 


Ann.  Cas.  636,  the  question  was 
again  under  discussion  by  the  court 
of  appeals  of  New  York,  and  the 
conclusion  reached  that  limestone 
was  not  included  in  the  grant,  for 
the  reason  that  it  could  be  deter- 
mined from  the  language  used  that 
the  parties  only  intended  such  min- 
erals as  were  secured  by  the  ordi- 
nary processes  of  mining. 

Numerous  holdings  in  particular 
cases  might  be  found  to  the  effect 
that  stone  used  for  road  making  and 
paving,  limestone,  tiixit  stone,  slate, 
clay,  and  other  like  materials,  are 
minerals;  but  it  will  be  apparent 
from  a  reading  of  the  cases  that 
much  stress  is  laid  upon  the  lan- 
guage used  by  the  parties  in  the 
grant,  not  only  that  language  which 
describes  the  substance  of  the  grant, 
but  as  well  any  other  language 
used  which  would  throw  light  on 
what  the  parties  intended  when 
they  used  such  a  term  as  mineral  or 
mines.  Frequently  the  character  of 
the  mining  rights  granted  has  been 
held  to  determine  the  limit  of  the 
substance  granted,  as  in  the  two 
New  York  cases  above  cited.  It 
would  seem  that  the  terms  "mine" 
and  ^^ineral"  are  not  definite 
terms.  They  are  susceptible  of  lim- 
itation according  to  the  intention 
with  which  the  parties  use  them, 
and  in  their  construction  regard 
must  be  had  not  only  to  the  deed  in 
which  they  occur,  but  also  to  the 
relative  position  of  the  parties  in- 
terested, and  to  the  substance  of 
the  transaction  or  arrangement 
which  the  grant  embodies.  Con- 
sequently in  themselves  these  terms 
are  incapable  of  a 
deftnitfon,  which  SSSSilY!"^ 
would  be  universal- 
ly applicable.  Lindley,  Mines  & 
Min.  §§  87  et  seq.,  where  the  ques- 
tion is  elaborately  discussed ;  18  R.  C. 
L.  p.  1093;  Suit  v.  A.  Hochstetter 
Oil  Co.  63  W.  Va.  317-323,  61  S.  E. 
307.  It  would  not  do  to  say  that  the 
term  includes  only  such  substances 
as  are  procured  by  tunneling  and 
shafting,  for  it  is  well  known  that 
much  gold  was  procured  by  the  proc- 
ess of  placer  mining,  and  surely 
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no  one  would  contend  that  the  tenn 
'•'mineral''  did  not  include  gold, 
whether  found  upon  the  surface,  in 
the  bed  of  a  stream,  or  as  the  result 
of  shafting  and  tunneling  for  the 
ore.  It  is  also  well  known  that  rich 
deposits  of  manganese  and  other 
like  ores  are  found  upon  the  surface 
of  the  earth,  and  are  sometimes  se- 
cured without  either  quarrying  or 
mining,  and  it  could  not  be  con- 
tended that  such  ores  when  so  found 
are  not  minerals,  but  when  secured 
by  the  process  of  tunneling  and 
shafting,  or  other  similar  mining 
processes,  are  minerals. 

In  this  case  we  have  no  evidence 
as  to  the  situation  of  the  parties  at 
the  time  of  the  grant,  or  their  con- 
duct under  it,  which  would  aid  us  in 
the  interpretation  of  it.  We  have, 
however,  language  used  in  the  deed 
conveying  certain  mining  rights. 
The  grant  of  these  rights  is  to  mine, 
excavate,  and  remove  all  the  coal, 
make  and  maintain  all  necessary 
railroads,  excavations,  ways,  shafts, 
drain  ways,  and  openings  necessary 
and  convenient  for  the  mining  and 
removal  of  said  coal  and  other  min- 
erals. Substantial  aid  is  afforded  by 
this  language  in  determining  what 
the  parties  meant  by  the  term  "oth- 
er minerals''  in  the  grant.  The 
rights  granted  for  the  removal  of 
these  minerals  are  such  rights  as 
are  incident  to  the  production  of 
minerals  by  means  of  mines ;  tiiat  is, 
by  shafting  or  tunneling.  It  would 
seem  quite  clear  that  it  was  within 
the  contemplation  of  the  parties 
that  the  minerals  granted  were  such 
as  it  was  necessary  to  mine  for; 
that  is,  either  to  tunnel  for  or  pro- 
duce by  sinking  shafts  and  tunnels 
therefrom.  These  rights  granted 
would  not  be  incident  to  their  pro- 
duction in  other  ways;  and  so  we 
tbhik,  as  was  held  by  the  court  of 
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appeals  of  New  York  in  the  cases 
above  referred  to,  that  the  meaning 
of  the  words  used  in  the  grant, 
when  construed  in  the  light  of  this 
language  used  in  granting  the 
mining  rights,  is 
limited  to  such  ^inml^^Toir 
minerals  as  are  se- 
cured by  the  ordinary  processes  of 
mining.  The  bill  in  this  case  avers 
that  this  seam  of  day  is  valuable 
for  manufacturing  brick  and  for 
other  manufacturing  and  mercan- 
tile purposes,  and  is  separate  from, 
and  not  a  part  of,  the  soil  on  said 
tract  used  for  agricultural  purposes. 
This  language  is  not  equivalent  to 
saying  that  it  is  secured  by  the  proc- 
ess ordinarily  termed  that  of  mining. 
It  says  that  the  clay  is  separate 
from  that  part  of  the  soil  used  for 
agricultural  purposes,  but  it  does 
not  undertake  to  aver,  nor  is  it  any- 
whlere  shown  in  the  case,  that  this 
mineral  is  produced  by  tunneling 
therefor,  or  by  shafting  therefor, 
or  just  in  what  manner  it  is  pro- 
duced. We  cannot  see  from  the 
pleadings  in  this  case,  and  the  plead- 
ings are  all  we  have,  that  the  plain- 
tiff has  made  a  case  which  brings 
this  seam  of  clay  within  the  terms 
of  its  grant. 

Such  being  the  case,  we  are  of 
opinion  to  afHrm  the  decree  com- 
plained of. 

Petition  for  rehearing  denied  Jan- 
uary 8,  1919. 


NOTS. 

The  question  as  to  what  are  "miner- 
als" within  deed,  lease,  or  license  is 
the  subject  of  the  annotation  follow- 
ing Hudson  v.  MgGuibe,  post,  156; 
specifically  as  to  clay,  see  subd.  II.  a, 
of  that  annotation. 
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FRANK  HUDSON  et  al..  Doing  Business  as  Hudson  &  Collins,  Appts^ 

V. 

C.  B.  McGUIRE. 

Kentuclcy  Court  of  Appeals'-^ June  1,  1920, 
(188  Ky.  712,  223  S.  W.  1101.) 

Deed  —  grant  of  minerals  —  oil  and  gas. 

1.  A  grant,  without  qualifying  or  limiting  words,  of  the  minerals  under- 
lying certain  real  estate,  will  include  Oil  and  gas.  -     .   - 
[See  note  on  this  question  beginning  on  page  156.] 


—  construction  —  intention  —  how 
ascertained. 

2.  The  intention  of  the  parties 
which  controls  the  construction  of  a 
deed  must,  when  the  instrument  is 
fair  on  its  face  and  free  from  ambi- 
guity, be  gathered  from  an  inspection 
of  the  instrument  itself,  but,  if  it  is 
80  ambiguous  as  to  leave  the  mind  in 
doubt  as  to  what  the  parties  intended, 
extrinsic  evidence  may  be  resorted  to 
as  an  aid  in  the  construction  of*  the 
instrument. 

[See  8  R.  C.  L.  1039,  1041.] 

Evidence  —  intention  •*-  admissibility 
—  ambiguous  deed. 
8.  As  between  the  parties,  a  deed  of 


minerals,  "with  necessary  rights  of 
way  for  prospecting,  mining,  and 
smelting,"  is  sufficiently  ambiguous 
with  respect  to  the  question  whether 
oil  and  gas  rights  are  included,  to  ad- 
mit extrinsic  evidence  as  to  inten- 
tion. 

Deed  —  inquiry    into    intention    as 
against  remote  grantee. 

4.  A  grant  of  minerals,  with  right 
of  way  for  prospecting,  mining,  and 
smelting,  is  sufficiently  ambiguous  as 
to  intention  to  include  oil  and  gas 
rights,  to  charge  a  purchaser  with  no- 
tice and  permit  inquiry  into  the  inten- 
tion of  the  parties  to  the  instru- 
ment. 


(Sampson,  J.,  dissents.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Lee 
County  sustaining  a  demurrer  to  a  petition  filed  to  have  their  alleged 
title  to  certain  oil  and  gas  rights  quieted.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  H.  Flanory  and  Davis  AL 
Howerton,  for  appellants: 

The  deed  contains  language  show- 
ing that  the  grant  limited  the  miner- 
als conveyed  to  those  which  could  be 
prospected  for,  mined,  and  smelted. 

McKinney  v.  Central  Kentucky  Nat- 
ural Gas  Co.  134  Ky.  239,  120  S.  W. 
814,  20  Ann.  Cas.  934;  Kentucky  Dia- 
mond Min.  &  Developing  Co.  v.  Ken- 
tucky Transvaal  Diamond  Co.  141  Ky. 
97,  132  S.  W.  397,  Ann.  Cas.  1912C, 
417;  Scott  V.  Laws,  185  Ky.  440,  13 
A.LR.  369,  215  S.  W.  81. 

Messrs.  E.  F.  Trabue,  H.  S.  Mc- 
Guire,  and  J.  T.  Metcalf,  for  appellee : 

A  mineral  not  in  the  minds  of  the 
grantor  and  grantee  was  not  intended 
to  pass,  and  such  intention  controls. 

Lovelace  v.  Southwestern  Petroleum 
Co.  —  C.  C.  A.  — ,  267  Fed.  513,  af- 
firming 267  Fed.  504. 


Carroll,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

In  April,  1891,  Henry  Fraley  ex- 
ecuted and  delivered  to  W.  E.  Casto 
the  following  deed :  "This  deed  be- 
tween Henry  Fraley,  of  Lee  county, 
state  of  Kentucky,  of  the  first  part, 
and  W.  E.  Casto,  of  Lee  county,  Ken- 
tucky, of  the  second  part,  witnes- 
seth,  that  the  said  party  of  the  first 
part  in  consideration  of  $75,  the  re- 
ceipt of  which  is  hereby  acknowl- 
edged, do  hereby  sell,  grant,  and 
convey,  to  the  party  of  the  second 
part,  his  heirs,  and  assigns,  the  fol- 
lowing described  property,  viz.: 
All  of  the  minerals  (except  stone 
coal) ,  with  necessary  right  of  ways 
and  privileges  for  prospecting,  min- 
ing, and  smelting  on  my  tract  of 
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land  lying  on  the  waters  of  Hell 
creek,  a  tributary  of  the  Kentucky 
river,  in  Lee  county,  state  of  Ken- 
tucky. [Following  this  is  a  descrip- 
tion of  the  land.]  To  have  and  to 
hold  the  same,  with  all  the  appur- 
tenances thereon,  to  the  second  par- 
ty, his  heirs,  and  assigns  forever, 
with  covenant  of  general  warran- 
ty." 

Fraley  and  Casto  are  dead,  and 
this  controversy  involves  the  single 
question  whether  the  deed  passed 
the  oil  and  gas  rights  and  privileges 
to  Casto. 

Hudson  and  Collins,  who  have  a 
regular  title  from  the  heirs  of  Fra- 
ley, assert  that  the  oil  and  gas  rights 
and  privileges  were  not  conveyed  by 
him  to  Casto,  and  brought  this  suit 
against  McGuire,  a  remote  vendee 
of  Casto,  who  claims  that  the  oil  and 
gas  privileges  did  pass  under  the 
deed,  to  have  their  alleged  title  to 
the  oil  and  gas  rights  quieted.  In 
their  petition  they  averred :  "That 
the  oil  and  gas  privileges  and  rights 
were  not  conveyed  by  Henry  Fraley, 
deceased,  to  W.  E.  Casto  under  and 
by  virtue  of  the  Casto  deed,  and  that 
by  reason  of  the  oil  and  gas  rights 
and  privileges  not  having  been  con- 
veyed to  W.  E.  Casto  in  said  deed, 
his  heirs  and  assigns  and  remote 
grantees  received  no  interest  in  said 
oil  and  gas  rights  and  privileges, 
and  therefore  the  defendants  are 
not  now  the  owners  thereof.  The 
plaintiffs  state  that  when  the  said 
Henry  Fraley,  deceased,  made  the 
conveyance  above  referred  to,  to  the 
said  W.  E.  Casto,  the  oil  and  gas 
rights  and  privileges  did  not  pass  to 
Casto  under  the  Casto  deed,  but 
were  reserved  unto  the  said  Henry 
Fraley,  and,  at  the  time  of  his  death, 
descended  to  his  children.  They 
state  that  at  the  time  Henry  Fraley 
made  the  conveyance  above  referred 
to,  to  W.  E.  Casto,  it  was  not  intend- 
ed by  either  Henry  Fraley,  grantor, 
or  W.  E.  Casto,  grantee,  that  the  oil 
and  gas  rights  and  privileges  should 
be  conveyed.  At  that  time  it  was 
not  contemplated  by  either  of  the 
parties  to  said  deed  that  oil  and  gas 
existed   under  said  tract  of  land. 


The  only  minerals  which  were  in  the 
minds  of  the  grantor  and  grantee, 
and  the  only  minerals  which  passed 
in  the  said  Casto  deed,  were  such 
precious  minerals  as  gold  and  silver. 
At  that  time  it  was  generally  be- 
lieved that  Swift's  silver  mine  was 
located  on  the  Henry  Fraley  tract  of 
land,  and  silver  alone  was  intended 
to  be  conveyed  to  said  Casto  in  said 
deed." 

To  this  petition  the  lower  court 
sustained  a  general  demurrer,  and 
the  plaintiffs  have  prosecuted  this 
appeal. 

It  will  be  seen  that  the  matter  in 
controversy  depends  on  the  con- 
struction of  the  clause  in  the  deed, 
conveying  to  Casto  "all  of  the  min- 
erals (except  stone  coal),  with  nec- 
essary right  of  ways  and  privileges 
for  prospecting,  mining,  and  smelt- 
ing on  my  tract  of  land  lying  on  the 
waters  of  Hell  creek,"  taken  in  con- 
nection with  the  averments  of  the 
petition,  which  on  this  appeal  we 
must  assume  to  be  true,  "that  at  the 
time  Henry  Fraley  made  the  convey- 
ance above  referred  to,  to  W.  E. 
Casto,  it  was  not  intended  by  either 
Henry  Fraley,  grantor,  or  W.  E. 
Casto,  grantee,  that  the  oil  and  gas 
rights  and  privileges  should  be  con- 
veyed. At  that  time  it  was  not  con- 
templated by  either  of  the  parties 
to  said  deed  that  oil  and  gas  existed 
under  said  tract  of  land.  The  only 
minerals  which  were  in  the  minds 
of  the  grantor  and  grantee,  and  the 
only  minerals  which  passed  in  the 
said  Casto  deed,  were  such  precious 
minerals  as  gold  and  silver.  At 
that  time  it  was  generally 'believed 
that  Swift's  silver  mine  was  located 
on  the  Henry  Fraley  tract  of  land, 
and  silver  alone  was  intended  to  be 
conveyed  to  said  Casto  in  said  deed." 

On  behalf  of  the  plaintiffs,  the 
argument  is:  First,  that  the  lan- 
guage of  this  deed,  and  particularly 
the  clause  in  controversy,  shows  on 
its  face  that  the  conveyance  was 
limited  to  such  materials,  excepting 
stone  coal,  as  might  be  mined  and 
smelted,  and  hence  did  not  grant  or 
convey  the  oil  or  gas  rights  or  priv- 
ileges; and,  second,  that  even  if  it 
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could  not  be  held  from  an  inspection 
of  the  deed  itself  that  the  grant  ex- 
cluded the  oil  and  gas  rights  and 
privileges,  the  clause  in  controversy 
is  at  least  so  ambiguous  as  to  make 
'it  competent  for  the  plaintiffs  to 
show,  if  they  could,  by  evidence,  the 
situation  of  the  parties  at  the  time 
the  deed  was  made  and  the  circum- 
stances surrounding  its  execution, 
for  the  purpose  of  establishing  that 
it  was  only  intended  by  the  parties 
that  the  deed  should  convey  such 
minerals  as  might  be  mined  and 
smelted,  and  not  within  their  con- 
templation that  the  oil  and  gas 
rights  or  privileges  should  be  grant- 
ed. 

On  the  other  hand,  it  is  insisted  by 
counsel  for  defendant  that  there  is 
no  ambiguity  in  this  clause,  or  rea- 
sonable room  for  difference  of  opin- 
ion as  to  its  meaning,  or  the  nature 
of  the  minerals  it  was  intended  to 
convey;  that  as  the  deed  conveyed 
all  the  minerals,  except  stone  coal, 
and  the  word  "minerals"  includes 
oil  and  gas,  extrinsic  evidence  is  not 
admissible  for  the  purpose  of  show- 
ing what  the  parties  intended  should 
be  granted  in  a  controversy  between 
strangers  to  the  original  transac- 
tion. 

It  is  elementary  law  that  the  in- 
tention of  the  parties  in  the  execu- 
tion of  deeds  and  other  like  instru- 
ments controls  the  construction,  and 

Deed-con.tr«c.  that  whcn  the  in- 
tion— Intention^  strument  IS  fair  on 

bow  •.certained.    .^^     j^^^     ^^^     ^^^ 

from  ambiguity  their  intention  must 
be  gathered  from  an  inspection  of 
the  instrument  itself  without  the  aid 
of  extrinsic  evidence,  but  if  the  in- 
strument is  so  ambiguous  as  to  leave 
the  mind  in  doubt  as  to  what  the 
parties  intended,  extrinsic  evidence 
may  be  resorted  to  as  an  aid  in  the 
construction  of  the  instrument,  al- 
though no  effort  is  made  to  reform 
it  on  the  ground  of  fraud  or  mis- 
take. 

As  said  in  8  R.  C.  L.  p.  1041: 
"The  tendency  of  modern  decisions 
is  to  disregard  technicalities  and  to 
treat  all  uncertainties  in  a  convey- 
ance as  ambiguities,  subject  to  be 


cleared  up  by  resort  to  the  intention, 
of  the  parties  as  gathered  from  the- 
instrument  itself,  the  circumstances 
attending  and  leading  up  to  its  exe- 
cution, and  the  subject-matter  and 
the  situation  of  the  parties  as  of 
that  time." 

To  the  same  effect  is  18  C.  J.  p. 
279. 

In  Devlin  on  Deeds,  vol.  2,  §  840,. 
the  rule  is  stated  thus:  "'Again^ 
every  provision,  clause,  and  word  in 
the  same  instrument  shall  be  taken 
into  consideration  in  ascertaining 
the  meaning  of  the  parties,  whether 
words  of  grant,  of  covenant,  or  de- 
scription, or  words  of  qualification^ 
restraint,  exception,  or  explanation. 
Again,  every  word  shall  be  pre- 
sumed to  have  been  used  for  some 
purpose,  and  shall  be  deemed  to 
have  some  force  and  effect,  if  it  can 
have.  And,  further,  although  parol 
evidence  is  not  admissible  to  prove 
that  the  parties  intended  something 
different  from  that  which  the  writ- 
ten language  expresses,  or  which 
may  be  the  legal  inference  and  con- 
clusion to  be  drawn  from  it,  yet  it  is 
always  competent  to  give  in  evi- 
dence existing  circumstances,  such 
as  the  actual  condition  and  situation 
of  the  land,  buildings,  passages,  wa- 
tercourses, and  other  local  objects^ 
in  order  to  give  a  definite  meaning 
to  language  used  in  the  deed,  and  to 
show  the  sense  in  which  particular 
words  were  probably  used  by  the 
parties,  especially  in  matters  of  de- 
scription.' Where  the  meaning  is 
doubtful,  evidence  as  to  the  acts  of 
the  parties  may  be  admitted  to  show 
the  intent.  But  where  the  terms  of 
the  deed  are  plain  and  intelligible, 
and  the  instrument  can  operate,  evi- 
dence as  to  the  acts  of  the  parties 
claiming  under  it  is  not  admissible. 
The  intent,  when  clearly  expressed, 
cannot  be  altered  by  evidence  of  ex- 
traneous circumstances." 

In  Bain  v.  Tye,  160  Ky.  408,  169 
S.  W.  843,  this  court  said :  "It  is  an 
elementary  rule  in  the  interpreta- 
tion of  deeds  that  the  intention  of 
the  parties  should  be  effectuated, 
and  in  doing  this  a  liberal  construc- 
tion is  given  to  deeds  inartiflcially 
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and  untechnically  drawn.  The  in- 
tent must  primarily  be  gathered 
from  a  fair  consideration  of  the  en- 
tire instrument  and  the  language 
employed  therein,  and  should  be 
consistent  with  the  terms  of  the 
deed,  including  its  scope  and  sub- 
ject-matter, .  .  •  Where  the 
description  of  the  property  intended 
to  be  conveyed  is  ambiguous,  the 
identity  of  such  property  must  be 
gathered  from  the  intention  of  the 
parties,  as  shown  by  the  instrument 
itself  and  the  accompanying  cir- 
cumstances, such  as  those  surround- 
ing and  connected  with  the  parties 
and  the  land,  at  the  time." 

In  Thompson  v,  Thompson,  2  B. 
Mon.  161,  the  court  said :  "The  in- 
tention of  the  parties  is  a  funda^ 
inental  and  should  be  a  governing 
principle  in  the  construction  of  all 
instruments,  and  when  the  language 
is  ambiguous  or  of  doubtful  import, 
it  is  allowable  to  look  behind  the  in- 
strument into  the  state  and  condi- 
tion of  the  parties,  their  motive,  ob- 
ject, aim,  and  end  in  its  creation,  as 
means  of  leading  to  a  proper  under- 
standing of  its  import/' 

In  Marshall  v.  Piles,  3  Bush,  249, 
the  court  said:  "To  ascertain  the 
intention  of  £he  parties  is  the  only 
aim  of  interpretation ;  and  when  the 
terms  of  a  written  contract  are  am- 
biguous, the  subject-matter  and 
presumed  object  of  the  parties  are 
admissible  and  pertinent  considera- 
tions; and  the  words  employed 
should  altogether  be  harmonized  as 
far  as  possible,  and  interpreted  con- 
sistently with  practical  common 
sense/' 

In  the  light  of  these  principles, 
we  will  now  look  more  carefully  in- 
to the  clause  in  question  for  the 
purpose  of  determining  whether,  on 
its  face,  oil  and  gas  were  excluded 
from  the  grant,  or,  if  not,  whether 
it  is  sufficiently  uncertain  and  am- 
biguous to  authorize  as  between 
third  parties  a  resort  to  extrinsic 
evidence  for  the  purpose  of  arriving 
at  the  intention  of  the  parties  in  its 
execution. 

It  may  also  be  conceded  at  the 
very  beginning  of  this  inquiry  that 


the  word  "minerals,"  without  quaK 
ifjring  or  limiting  words  in  an  in- 
strument like  this,  would  pass  to- 
the  grantee,  not  only  coal,  iron,  and 
other  like  substances  that  are  com- 
monly under3tood  by  people  gener- 
ally to  be  minerals,  but  also  the  oil 
and  gas,  although  it  is  not  amiss  to 
here  observe  that  in  1891,  when 
there  had  been  little,  if  any,  oil  or 
gas  development  in  this  state,  or 
even  now,  when  great  quantities  of 
both  have  been  discovered  in  some 
sections,  there  are  few  people  out- 
side of  the  legal  profession  and 
those  interested  in  mineral,  oil,  and 
gas  development  who  understand  or 
appreciate  that  the  word  "minerals" 
includes  oil  and  gas,  because  in  com- 
mon everyday  usage  oil  or  gas  would 
not  be  spoken  of  as  a  mineral. 
"Minerals,"  as  commonly  under- 
stood, would  mean  such  substancea 
as  are  reduced  to  domestic  or  com- 
mercial use  by  what  are  generally 
known  as  mining  methods ;  and  min- 
ing methods  are  not  employed,  at 
least  in  this  state,  in  the  production 
or  manufacture  of  oil  or  gas. 

This  court,  however,  as  well  as 
others,  had  definitely  ruled  that  the 
word  "minerals"  includes  oil  and 
gas,  and  therefore,  if  this  clause  had 
read  "all  of  the  minerals,  except 
stone  coal,  with  necessary  right  of 
ways  and  privileges  for  prospect- 
ing," and  there  had  been  omitted 
from  it  the  words  "mining  and 
smelting,"  there  could  be  no  doubt 
that  as  between  third  parties  for 
value,  as  *  in  this  _^,ant  of 
case,  the  deed  would  minerai»-K>ii 
be  construed  as  con-  *"•*  •^""• 
veying  the  oil  and  gas,  and  extrinsic 
evidence  would  not  be  admissible  ta 
show  that  the  parties  did  not  so  in- 
tend. Scott  V.  Laws,  185  Ky.  440, 
13  A.L.R.  369,  215  S.  W.  81.  It 
would  then  have  been,  legally  speak- 
ing, free  from  ambiguity,  and  ex- 
trinsic evidence  would  not  be  admis- 
sible to  show  the  intention  of  the 
parties. 

But  this  instrument  does  not  stop 
with  the  conveyance  of  minerals,  ex- 
cept stone  coal,  and  the  necessary 
right  of  ways  and  privileges  for 
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prospecting,  or  leave  undefined  or 
unexplained  the  nature  of  the  min- 
erals intended  to  be  conveyed.  It 
recites  that  "all  of  the  minerals,  ex- 
cept stone  coal,  are  conveyed,  with 
necessary  right  of  ways  and  priv- 
ileges for  prospecting,  mining,  and 
smelting,"  and  it  is  the  use  of  the 
words  "mining  and  smelting"  and 
the  failure  to  use  the  words  "oil  or 
gas,"  or  any  other  words  that  would 
have  a  tendency  to  show  that  the 
right  to  explore  and  develop  the 
land  for  oil  and  gas  purposes  was 
intended  to  be  granted,  that  creates 
a  reasonable  doubt  whether  it  was 
intended  to  convey  any  minerals,  ex- 
cept those  of  such  nature  as  to  ren- 
der necessary,  in  their  production 
for  marketable  purposes,  the  proc- 
ess of  mining  and  smelting. 

The  words  "mining  and  smelting" 
are  appropriate  in  connection  with 
the  production  of  many  minerals 
other  than  oil  and  gas,  but  they  have 
no  place  in  a  grant  of  oil  or  gas 
rights  or  privileges ;  and  the  use  of 
these  words,  as  well  as  the  absence 
of  suitable  words  to  show  that  oil  or 
gas  was  intended  to  be  conveyed, 
was  sufficient  to  put  a  purchaser 
under  the  deed  on  notice  that  the 
grant  did  not  include  oil  or  gas. 

The  Ohio  court  had  before  it  in 
Detlor  V.  Holland,  57  Ohio  St.  492, 
40  L.R.A.  266,  49  N.  E.  690,  a  case 
presenting  facts  very  similar  to 
those  found  in  this  record.  In  that 
case  one  Francis  Deaver  made  a 
conveyance  of  mining  rights  to 
Michael  Deaver  in  a  deed  containing 
the  following  clause:  "Do  hereby 
grant,  bargain,  sell,  and  convey  to 
the  said  Michael  L.  Deaver,  his 
heirs,  and  assigns,  forever,  all  the 
coal  of  every  variety,  and  all  the 
iron  ore,  fire  clay,  and  other  valu- 
able minerals  in,  on,  or  under  the 
following  described  premises:  .  •  . 
Together  with  the  right  in  perpe- 
tuity to  the  said  Michael  L.  Deaver, 
or  his  assigns,  of  mining  and  remov- 
ing such  coal,  ore,  or  other  miner- 
als ;  and  the  said  Michael  L.  Deaver, 
or  his  assigns,  shall  also  have  the 
right  to  the  use  of  so  much  of  the 
surface  of  the  land  as  may  be  neces- 


sary for  pits,  shafts,  platforms, 
drains,  railroads,  switches,  side- 
tracks, etc.,  to  facilitate  the  mining 
and  removal  of  such  coal,  ore,  or 
other  minerals,  and  n6  more." 

Afterwards,  Michael  Deaver, 
claiming  to  be  the  owner  of  the  oil 
and  gas  privileges  in  the  land  con- 
veyed, sold  and  conveyed  the  same 
to  Taylor,  who  in  turn  conveyed  to 
Detlor.  After  this,  the  children  of 
the  grantor,  Francis  Deaver,  acting 
on  the  assumption  that  the  convey- 
ance did  not  pass  the  oil  and  gas 
rights  and  privileges,  conveyed  the 
same  to  Holland ;  and  thereafter  lit- 
igation followed  between  Detlor  and 
Holland,  each  claiming  the  oil  and 
gas  in  the  land  under  the  convey- 
ance mentioned. 

In  holding,  under  the  law  and 
facts,  that  oil  and  gas  did  not  pass 
by  the  grant,  the  court  said :  "The 
conveyance  in  question  is  what  is 
usually  known  as  a  mining  right, 
and  grants  and  conveys  all  the  coal 
of  every  variety,  and  all  the  iron 
ore,  fire  clay,  and  other  valuable 
minerals  in,  on,  or  under  the  said 
lands.  Do  the  words  'other  valuable 
minerals'  include  petroleum  oil? 
The  deed  of  the  mining  right  was 
made  in  February,  1890,  and  it  must 
be  construed  in  the  light  of  the  oil 
developments  as  they  then  existed  in 
the  vicinity  of  the  lands.  Francis 
G.  Deaver,  the  grantor  in  the  min- 
ing right,  resided  in  Wisconsin,  and 
there  is  nothing  to  show  that  he  had 
any  knowledge  of  the  existence  of 
oil  in  or  near  these  lands.  Oil  was 
then  produced  in  small  quantities 
within  from  10  to  20  miles  of  the 
lands,  but  there  is  nothing  to  show 
that  the  parties  to  the  conveyance 
had  any  knowledge  thereof.  Said 
mining  right  grants  in  perpetuity 
the  right  'of  mining  and  removing 
such  coal,  ore,  or  other  minerals, 
.  •  •  with  the  right  to  the  use  of 
so  much  of  the  surface  of  the  land 
as  may  be  necessary  for  pits, 
shafts,  platforms,  drains,  railroads, 
switches,  sidetracks,  etc.,  to  facili- 
tate the  mining  and  removal  of  such 
coal,  ore,  or  other  minerals,  and  no 
more.'    The  incidents  here  granted 
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are  all  such  as  are  peculiarly  ap- 
plicable to  the  mining  of  minerals  in 
place,  and  not  to  such  as  are  in  their 
nature  of  a  migratory  character, 
such  as  oil  or  gas.  Nothing  is  said 
about  derricks,  pipe  lines,  tanks,  the 
use  of  water  for  drilling,  or  the  re- 
moval of  machinery  used  in  drilling, 
or  operating  oil  or  gas  wells.  A  rule 
of  construction  in  such  cases  which 
seems  correct  is  found  in  the  fol- 
lowing from  the  Law  of  Mines  and 
Mining  in  the  United  States,  by 
Barringer  &  Adams,  page  131 :  ^In 
determining  what  is  included  in  a 
lease,  the  familiar  rules  of  construc- 
tion are  applied.  The  grant  is  con- 
strued most  strongly  against  the 
grantor.  The  whole  contract  must 
be  considered  in  arriving  at  the 
meaning  of  any  of  its  parts.  Terms 
are  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense,  unless 
Ihey  have  acquired  a  particular 
technical  sense  by  the  known  usage 
of  the  trade.  They  are  to  be  con- 
strued with  reference  to  their  com- 
mercial and  their  scientific  import. 
This  rule  is  of  especial  importance 
when  the  question  arises  whether  a 
specific  mineral  is  included  in  a  gen- 
eral designation.'  The  words  ^other 
minerals/  or  *other  valuable  miner- 
als,' taken  in  their  broadest  sense, 
would  include  petroleum  oil ;  but  the 
question  here  is.  Did  the  parties  in- 
tend to  include  such  oil  in  the  min- 
ing right?  Taking  all  the  terms  of 
the  conveyance  in  the  light  of  the 
surrounding  circumstances,  and  in 
view  of  the  above  rule  of  construc- 
tion, and  upon  authority  of  the  case 
of  Dunham  v.  Kirkpatrick,  101  Pa. 
36,  47  Am.  Rep.  696,  we  conclude 
that  the  title  to  the  oil  did  not  pass 
under  said  conveyance,  but  re- 
mained in  the  owner  of  the  soil,  and 
upon  his  death  passed  to  his  heirs. 
There  is  nothing  to  show  that  it  was 
the  intention  of  the  parties  that  oil 
should  be  included  in  the  word  'min- 
erals,' and  the  easements  granted  in 
connection  with  the  mining  right 
are  not  applicable  to  producing  oil, 
and  show  that  oil  was  not  intended 
to  be  included  in  the  conveyance.  If 
it  had  been,  apt  words  would  have 


been  used  to  express  such  inten- 
tion." 

In  McKinney  v.  Central  Kentucky 
Natural  Gas  Co.  134  Ky.  239,  12a 
S.  W.  314,  20  Ann.  Cas.  934,  the 
question  before  the  court  was 
whether  conveyances  granting  coal 
and  mineral  interests  and  privileges 
passed  the  right  to  natural  gas,  and 
the  court,  in  holding  that  it  did  not, 
said :  "Therefore,  the  only  question 
to  be  considered  is  whether  the  con- 
veyances referred  to  include  natural 
gas.  It  will  be  observed  that  gas  is 
not  specifically  mentioned  in  either 
of  the  deeds ;  but  in  all  of  them  the 
word  'minerals'  is  used,  which  coun- 
sel for  the  parties  concede,  when 
given  its  broadest  meaning,  includes 
natural  gas.  But  the  question  to  be 
determined  is:  What  was  the  in- 
tention of  the  parties  to  the  deeds  at 
the  time  they  were  made?  Did  the 
grantors  understand  at  that  time 
that  oil  and  gas  were  minerals  and 
would  pass  with  the  other  minerals 
named  in  the  conveyances,  and  did 
they  intend  to  convey  the  gas?  In 
other  words,  did  the  minds  of  the 
parties  to  the  conveyances  meet  up- 
on the  questions?  Did  the  one  un- 
derstand that  he  was  conveying,  and 
the  other  that  he  was  purchasing, 
the  gas  thereunder  ?  If  not,  the  gas 
did  not  pass  with  the  conveyances. 
The  solution  of  this  question  de- 
pends upon  the  language  used  in  the 
conveyances  and  the  facts  and  cir- 
cumstances surrounding  the  parties 
at  the  time  they  made  them.  .  .  . 
If  natural  gas  was  in  the  minds  of 
the  parties  at  the  time  of  the  execu- 
tion of  the  conveyances,  we  would 
expect  to  find  expressions  or  terms 
which  would  refer  specifically  to  the 
rights  and  privileges  necessary  to 
the  development  of  it.  We  erect 
derricks  and  drill  for  gas  and  pipe 
it  to  market ;  but  there  is  not  a  grant 
of  a  right  to  the  use  of  timber  in 
erecting  derricks,  or  of  an  easement 
for  pipe  lines,  or  with  reference  to 
the  removal  of  machinery  used  in 
drilling.  In  fact,  there  is  not  a  word 
in  the  conveyances  giving  the  par- 
ties a  right  to  exercise  any  of  the 
privileges  necessary  in  drilling  for 
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natural  gas.  The  word  'minerals/ 
as  used  in  the  conveyances,  taken 
in  its  broadest  sense,  would  include 
natural  gas;  but  the  question  is: 
Did  the  parties  intend  to  include  it 
in  the  conveyances?  There  is  noth- 
ing to  show  that  it  was  the  inten- 
tion of  the  parties  that  natural  gas 
should  be  included  by  the  word  *min- 
erals,'  and  the  easements  granted  in 
connection  with  the  rights  therein 
conveyed  are  not  applicable  to  the 
production  of  natural  gas,  which 
shows  that  it  was  not  intended  that 
gas  was  to  be  included  in  the  con- 
veyances." 

It  is  true  that  the  words  of  the 
grant  in  these  two  cases  are  differ- 
ent from  the  words  of  the  grant  in 
the  deed  under  consideration;  but 
the  cases  are  pertinent  authority  on 
the  question  that,  where  the  instru- 
ment is  ambiguous,  resort  may  be 
had  in  a  controversy  between  third 
parties  claiming  under  it  to  extrin- 
sic evidence  for  the  purpose  of  show- 
ing the  intention  of  the  parties  to  it. 

In  Kentucky  Diamond  Min.  &  De- 
veloping Co.  V.  Kentucky  Transvaal 
Diamond  Co.  141  Ky.  97,  132  S.  W. 
397,  Ann.  Cas.  1912C,  417,  the  ques- 
tion was  whether  the  right  to  ex- 
plore for  diamonds  was  granted  in 
a  deed  that  conveyed  "all  the  min- 
eral and  timber  on  the  following 
described  tract  or  parcel  of  land, 
with  the  following  exceptions: 
[Here  follows  boundary]  excluding 
all  the  rail  timber  and  all  the  deeded 
or  sold  and  all  other  timber  and  coal 
for  the  use  of  the  farm,  and  the  Is- 
ons  reserve  the  right  to  clear  any 
land  within  said  boundary,  granting 
the  said  party  of  the  second  part  the 
right  of  ingress  and  egress  hereto 
with  stone  for  building  purposes, 
and  to  have  and  to  hold  the  above- 
described  mineral,  timber,  etc.,  his 
heirs  and  assigns  forever,  and  the 
party  of  the  first  part  warrants  and 
defends  the  title  aforesaid."  And 
the  court,  in  holding  that  the  deed 
conveyed  all  the  minerals,  including 
diamonds,  said:  "The  deed  here 
simply  conveys  'all  the  mineral.' 
These  general  words  aptly  include 
every  kind  of  mineral  found  on  the 


land.  Would  it  be  doubted  that  if 
gold  had  been  discovered  that  it 
would  have  passed  by  this  deed,  al- 
though Ratcliff  at  the  time  thought 
he  would  find  silver?  Or  if  he  had 
failed  to  find  silver,  and  had  found 
lead,  would  it  be  doubted  that  this 
would  pass  by  the  deed  ?  It  may  be 
true  that  when  the  deed  was  made 
the  parties  did  not  know  what  min- 
erals were  under  the  land,  but  the 
fact  that  they  did  not  have  diamonds 
in  mind  in  no  manner  affects  the 
conveyance  when  by  it  they  con- 
veyed all  the  mineral.  When  the 
language  of  the  deed  is  broad 
enough  to  cover  everything  that 
may  be  found  on  the  land,  it  is  not 
material  to  the  effect  of  tiie  deed 
that  the  parties  in  fact  contemplated 
at  the  time  that  a  particular  thing 
might  be  found  on  the  land.  They 
well  knew  it  was  a  matter  of  doubt 
what  would  be  found.  To  make  the 
tests,  shafts  had  to  be  sunk,  and  the 
different  strata  had  to  be  examined. 
What  would  be  found  they  could 
only  guess,  and  when  under  these 
circumstances  the  parties  conveyed 
all  the  mineral,  the  grantee  is  en- 
titled to  the  precious  stones  found 
no  less  than  he  would  be  if  he  had 
found  platinum  or  radium,  which  is 
perhaps  more  precious  than  dia** 
monds." 

Adopting  the  views  expressed  in 
the  authorities  referred  to,  which 
are  in  harmony  with  our  own  views 
of  the  matter,  it  is  very  clear  tiiat 
as  between  Fraley  and  Casto,  or  vol- 
unteers claiming  under  or  through 
them,  it  would   be 

competent  to  show  fJelftioSl 
by     extrmsic     evi-  »dmi««ibiiity- 
dence  that  it  was  S?e^**"^"" 
not     intended     by 
either  of  the  parties  to  the  convey- 
ance that  oil  or  gas  rights  and  priv- 
ileges should  pass  under  the  grant. 
But  a  different  question  arises  when 
a  controversy  comes   up   between 
purchasers  for  value  as  to  the  mean- 
ing and  construction  of  a  deed  in 
the  chain  of  title  under  which  both 
of  them  claim,  as  in  this  case.    It  is, 
of  course,  of  the  highest  importance 
that  the  stability  and  integrity  of 
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conveyances  on  which  the  right  and 
title  to  practically  all  landed  in- 
terests depend  should  be  carefully 
preserved,  and  especially  is  it  in- 
dispensable to  the  safety  of  pur- 
chasers for  value,  who  have  the 
right  to  look  to  and  be  governed  in 
their  dealings  by  the  words  of  the 
recorded  instrument,  that  nothing 
should  be  said  by  courts  of  last  re- 
sort that  would  cast  doubt  on  the 
sufficiency  of  a  grant  that  on  its 
face  is  free  from  obscurity  or  doubt. 

It  is  equally  plain  that  it  would 
be  destructive  of  the  security  of 
deeds  if  the  rights  of  purchasers  for 
value  should  be  made  to  depend  on 
the  intention  in  the  mind  of  remote 
vendors  that  was  not  expressed  in 
the  conveyance,  and  of  which  inten- 
tion they  had  no  actual  notice. 

A  purchaser  for  value,  without 
actual  notice  of  an  infirmity  in  a 
conveyance  in  his  chain  of  title, 
need  only  look  to  the  recorded  in- 
strumente,  and,  if  they  are  fair  on 
their  face  and  free  from  ambiguity, 
he  may  rest  assured  that  the  safety 
of  his  title  will  not  be  affected  by 
the  intention  of  the  parties  to  in- 
struments of  which  he  does  not  have 
actual  notice  and  which  is  not  ex- 
pressed in  the  instrument  itself. 

When,  however,  the  conveyance 
in  the  chain  of  title  under  which  a 
purchaser  for  value  claims  shows  on 
its  face  it  is  so  ambiguous  as  to 
leave  room  for  reasonable  difference 
of  opinion  as  to  what  was  granted, 
or  when  the  grant  contains  limiting 
or  qualifying  words  sufficient  to 
cast  reasonable  doubt  on  what  was 
intended  to  be  granted,  the  purchas- 
er will  be  chargeable  with  notice  of 

need-In  nir  '^^^  ambiguity,  and 
ii^o  inte^ion  nm  the  effect  of  these 

limiting  or  qualify- 
ing words,  and  his 
rights,  if  controversy  comes  up, 
must  be  left  to  be  determined  by 
the  courts,  and  in  such  states  of  case 
tiie  intention  of  the  parties  to  the  in- 
strument may  be  inquired  into. 

Undoubtedly  the  parties  to  a  deed 
have  the  right  to  use  any  explan- 
atory or  modifying  words  they 
please  to  make  plain  their  intention ; 


aarainat  remote 
srantee. 


and  if  these  modifying  or  explan- 
atory words  change  the  meaning  or 
effect  of  other  well-defined  words, 
the  words  so  modified  or  explained 
should  be  given  the  meaning 
ascribed  to  them  in  the  instrument 
by  the  parties  to  it. 

To  repeat,  evidence  of  the  inten- 
tion of  the  parties  to  the  instrument 
is  only  permissible  when  the  deed  is 
plainly  ambiguous,  and  from  its 
reading  it  is  doubtful  what  the  in- 
strument grants  or  conveys.  If,  on 
it*  face,  it  is  free  from  doubt,  am- 
biguity, or  uncertainty,  then  no 
amount  or  character  of  evidence,  ex- 
cept in  a  controversy  between  the 
parties  to  the  instrument,  or  per- 
sons who  occupy  the  same  position 
as  would  such  parties,  will  be  com- 
petent to  show  that  some  other  in- 
tention, or  one  foreign  to  ihat  ex- 
pressed in  the  deed,  was  in  the 
minds  of  the  contracting  parties. 

The  principle  laid  down  in  the 
cases  of  Kentucky  Diamond  Min.  & 
Developing  Co.  v.  Kentucky  Trans- 
vaal Diamond  Co.  supra,  and  Scott 
V.  Lawi^,  186  Ky.  440, 13  A.L.R.  S69, 
215  S.  W.  81,  is  not  overruled,  or 
even  questioned.  On  the  contrary, 
we  expressly  adhere  to,  and  approve, 
what  was  said  in  each  of  these  cases. 
Nor  is  there  anything  in  this  opin- 
ion that  conflicts  with  what  was  said 
by  the  Supreme  Court  of  the  United 
States  in  Burke  v.  Southern  P.  R. 
Co.  234  U.  S.  669,  58  L,  ed.  1527,  34 
Sup.  Ct.  Rep.  907. 

Applying  now  the  principles  stat- 
ed to  the  deed  in  question,  we  are  of 
the  opinion  that  it  is  so  ambiguous 
and  uncertain  on  its  face,  and  con- 
tains such  limiting  and  qualifying 
words,  as  to  put  purchasers  for 
value  on  notice  that  it  may  not  have 
conveyed  oil  or  gas  rights  and  priv- 
ileges, and  therefore  it  was  permis- 
sible for  the  plaintiffs  to  show,  if 
they  could,  that  both  parties  to  this 
deed  intended  that  the  meaning  of 
the  word  "minerals''  should  be  lim- 
ited so  as  to  include  only  such  min- 
eral substances  as  are  ordinarily 
subjected  to  processes  of  mining 
and  smelting  in  their  production  and 
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manufacture  for  domestic  or  com- 
mercial purposes. 

Accordingly,  we  think  the  demur- 
rer to  the  petition  should  have  been 
overruled,  and  that  the  plaintiffs 
should  be  permitted  to  show,  if  they 
can,  by  extrinsic  evidence,  the  sit- 
uation of  the  parties,  the  circum- 
stances surrounding  the  execution  of 
the  deed,  and  that  it  was  not  intend- 
ed by  the  grantor  or  grantee  that 
oil  or  gas  rights  or  privileges  should 
pass  under  it,  and  that,  if  an  issue 
of  fact,  under  appropriate  plead- 
ings, is  made  on  this  question,  the 


burden  of  proof  will  be  on  the  plain- 
tiffs to  make  out  their  case  by  clear 
and  convincing  evidence,  and  the 
rights  of  the  parties  on  a  final  hear- 
ing' will  be  determined  by  the  evi- 
dence, considered  in  connection  vnth 
the  deed  from  Fraley  to  Casto. 

Wherefore  the  judgment  is  re- 
versed, with  directions  to  overrule 
the  demurrer,  and  for  proceedings 
not  inconsistent  with  this  opinion. 

Sampson,  J.,  dissents. 

Petition  for  rehearing  denied 
September  21,  1920. 


ANNOTATION. 
What  are  '^minerals''  within  deed,  lease,  or  license. 


I.  General  rule,  156. 
II.  Applkation  of  rule: 

a.  Clay,  168. 

b.  Diamonds,  159. 

c.  Freestone,  159. 

d.  Granite,  160. 

e.  Gypsum,  161. 

f.  Limestone,  161. 

J.  General  rule. 

It  is  the  general  rule  that  a  convey- 
ance or  exception  of  "minerals"  in  a 
deed,  lease,  or  license  includes  all 
mineral  substances  which  can  be 
taken  from  the  land,  and  to  restrict 
the  meaning  of  the  term  there  must  be 
qualifying  words  or  language  evincing 
that  the  parties  contemplated  some- 
thing less  general  than  all  substances 
legally  cognizable  as  minerals. 

United  States. — ^Phelps  v.  Church  of 
Our  Lady  (1902)  53  C.  C.  A.  407,  115 
Fed.  882,  22  Mor.  Min.  Rep.  233 
(marble) ;  Lovelace  v.  Southwestern 
Petroleum  Co.  (1920)  —  C.  C.  A.  — , 
267  Fed.  513,  affirming  (1919)  267 
Fed.  504   (oil  and  gas). 

Alabama. — McCombs  v.  Stephenson 
(1907)  154  Ala.  109, 44 So.  867  (shale). 

Kentucky. — ^Kentucky  Diamond  Min. 
&  Developing  Co.  v.  Kentucky  Trans- 
vaal Diamond  Co.  (1910)  141  Ky.  97, 
132  S.  W.  397,  Ann.  Cas.  1912C,  417 
(diamonds)  ;  Scott  v.  Laws  (1919)  185 
Ky.  440,  13  A.L,R.  369,  215  S.  W.  81 
(oil  and  gas).  See  also  McKinney  v. 
Central  Kentucky  Natural  Gas  Co. 
(1909)  134  Ky.  239,  120  S.  W.  814,  20 


II.— continued. 

g.  Marble,  162. 

h.  Oil  and  gas,  162. 

i.  Paint  stone,  166. 

j.  Sand,  166. 
k.  Shale,  167. 
III.  Rule  in  Pennsylvania,  167. 

Ann.  Cas.  934  (oil  and  gas).  And  see 
the  reported  case  (Hxn)SON  v.  McGuiRE» 
ante,  148)  (oil  and  gas). 

Louisiana. — See  Calhoun  v.  Ardis 
(1918)  144  La.  311,  80  So.  548  (oil  and 
gas). 

Michigan.  —  Weaver  v.  Richarda 
(1909)  156  Mich.  320,  120  N.  W.  818 
(oil  and  gas).  Compare  Deer  Lake 
Co.  V.  Michigan  Land  &  Iron  Co. 
(1891)  89  Mich.  180,  50  N.  W.  807 
(marble). 

New  Jersey. — ^Hartwell  v.  Camman 
(1854)  10  N.  J.  Eq.  128,  64  Am.  Dec. 
448,  3  Mor.  Min.  Rep.  229  (paint 
stone). 

New  York.— White  v.  Miller  (1910) 
200  N.  Y.  29,  140  Am.  St.  Rep.  618, 
92  N.  B.  1065  (gypsum  and  limestone) ; 
French  v.  Lansing  (1911)  73  Misc.  80, 
132  N.  Y.  Supp.  523  (gypsum).  See 
also  Armstrong  v.  Lake  Champlain 
Granite  Co.  (1895)  147  N.  Y.  495,  49 
Am.  St.  Rep.  683,  42  N.  E.  186,  18  Mor. 
Min.  Rep.  279  (granite);  Brady  v. 
Smith  (1905)  *181  N.  Y.  178,  106  Am. 
St.  Rep.  531,  73  N.  E.  963,  2  Ann.  Cas. 
636,  reversing  (1903)  88  App.  Div. 
427,  84  N.  Y.  Supp.  1119  (limestone). 
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Ohio.— See  Detlor  v.  Holland  (1898) 
$7  Ohio  St.  492,  40  L.R.A.  266,  49  N.  E. 
«90  (oil  and  gas) . 

Oklahoma. — Barker  v.  Campbell- 
Ratcliff  Land  Co.  (1917)  64  Okla.  249, 
L.R.A.1918A,  487,  167  Pac.  468  (oil 
and  gas) . 

Tennessee.  —  Murray  v.  Allred 
(1897)  100  Tenn.  100,  89  L.R.A.  249, 
«6  Am.  St.  Rep.  740,  43  S.  E.  365, 
19  Mor.  Min.  Rep.  169  (oil  and  gas). 

Texas. — Luse  v.  Boatman  (1919)  — 
Tex.  Civ.  App.  — ,  217  S.  W.  1096  (oil 
and  gas) ;  Luse  v.  Parmer  (1920)  — 
Tex.  Civ.  App.  — ,  221  S.  W.  1081 
(same).  See  also  Gladys  City  Oil, 
Gas  &  Mfg.  Co.  V.  Right  of  Way  Oil 
Co.  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  171  (same). 

West  Virginia.— Suit  v.  A.  Hoch- 
stetter  Oil  Co.  (1908)  63  W.  Va.  317, 
61  S.  E.  307  (oil  and  gas);  RoCK 
House  Fork  Land  Co.  v.  Raleigh 
Brick  &  Tile  Co.  ante,  144.  See 
also  Horse  Creek  Land  &  Min.  Co.  v. 
Midkiff  (1918)  81  W.  Va.  616,  95  S.  E. 
26  (oil  and  gas). 

England.— Bell  v.  Wilson  (1866) 
L.  R.  1  Ch.  303,  12  Jur.  N.  S.  263, 
35  L.  J.  Ch.  N.  S.  337.  14  L.  T.  N.  S. 
115,  14  Week.  Rep.  493.  17  Eng.  Rul. 
Cas.  422,  10  Mor.  Min.  Rep.  415  (free- 
stone) ;  Hext  v.  Gill  (1872)  L.  R.  7  Ch. 
«99,  41  L.  J.  Ch.  N.  S.  761,  27  L.  T. 
N.  S.  291,  20  Week.  Rep.  957,  17  Eng. 
Rul.  Cas.  429,  17  Mor.  Min.  Rep.  1 
(china  clay). 

Ireland.— Staples  v.  Young  [1908] 
1  Ir.  R.  135  (sand). 

"The  adoption  of  arbitrary  defini- 
tions in  reference  to  mineral  sub- 
stances buried  in  the  earth  is  not  per- 
missible. The  word  'mineral'  standing 
by  itself  might,  under  a  broad,  general, 
popular  definition  embrace  the  soil 
and  all  that  is  to  be  found  beneath  its 
surface;  under  a  strict  definition  it 
might  be  limited  to  metallic  substan- 
ces; and  under  a  definition  coupling 
it  with  mines  it  covers  all  substances 
taken  out  of  the  bowels  of  the  earth 
by  the  processes  of  mining."  Brady  v. 
Smith  (1905)  181  N.  Y.  178,  106  Am. 
St  Rep.  531,  73  N.  E.  963,  2  Ann.  Cas. 
636,  reversing  (1903)  88  App.  Div. 
427,  84  N.  Y.  Supp.  1119. 

^'Originally  it  seems  to  have  been 


held  in  England  that  the  term  'min- 
eral' would  include  anything  that 
was  produced  from  mines  or  by  the 
ordinary  process  of  mining;  that  is,  by 
excavation  by  means  of  shafts  or 
tunnels.  This  definition  was  adhered 
to  by  the  English  courts  for  many 
years;  but  when  the  question  of 
whether  or  not  a  bed  of  clay  operated 
by  open  workings,  and  not  by  the  ordi- 
nary processes  of  mining,  was  a 
mineral,  it  was  held  to  be  such.  It  was 
held  that  the  term  'minerar  means 
primarily  all  substances,  other  than 
the  agricultural  surface  of  the  ground, 
which  may  be  got  for  manufacturing 
or  mercantile  purposes,  whether  from 
mines,  as  the  word  would  seem  to  sig- 
nify, or  such  as  stone  or  clay,  which 
are  got  by  open  workings."  Rock 
House  Fork  Land  Ck>.  v.  Raleigh 
Brick  &  Tile  Ck).  (reported  herewith) 
ante,  144. 

While  "the  right  to  take  and  use 
all  minerals,  if  it  includes  subsurface 
minerals,  would  include  not  only  the 
right  to  take  and  use  petroleum  oil, 
but  everything  else  coming  under  the 
definition  of  'minerals  upon  or  under 
the  surface,'  that  is,  *any  constituent 
of  the  earth's  crust.' "  (Gladys  City 
Oil,  Gas  &  Mfg.  Co.  v.  Right  of  Way 
Oil  Co.  (1911)  —  Tex.  Civ.  App.  — , 
187  S.  W.  171),  very  clearly  it  does  not 
'  include  everything  embraced  in  the 
mineral  kingdom  as  distinguished 
from  what  belongs  to  the  animal  and 
vegetable  kingdoms,  since  if  it  did  it 
would  include  the  soil  itself  (Hart- 
well  V.  Camman  (1854)  10  N«  J.  Eq. 
128,  64  Am.  Dec.  448,  3  Mor.  Min.  Rep. 
229). 

The  word  "mineral"  is  not  a  definite 
term,  and  is  susceptible  of  limitations 
or  extensions,  according  to  the  inten- 
tion-with  which  it  is  used.  Glasgow 
V.  Farie  (1888)  L.  R.  13  A.  C.  657, 
58  L.  J.  P.  C.  N.  S.  33.  60  L.  T.  N.  S. 
274,  37  Week.  Rep.  627,  17  Eng.  Rul. 
Cas.  485. 

It  is  thus  apparent  that  each  case 
must  be  decided  on  the  language  of 
the  grant  or  reservation,  the  surround* 
ing  circumstances,  and  the  intention 
of  the  grantor,  if  it  can  be  ascertained. 
McKinney  v.  Central  Kentucky  Natu- 
ral Gas  Co.  (1909)  134  Ky.  239,  120  S. 
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W.  314,  20  Ann.  Caa.  934;  Brady  v. 
Smith  (1905)  181  N.  Y.  178,  106  Am. 
St.  Rep.  531,  73  N.  E.  963,  2  Ann.  Cas. 
636,  reversing  (1903)  88  App.  Div. 
427,  84  N.  Y.  Supp.  1119;  Suit  v.  A. 
Hochstetter  Oil  Co.  (1908)  63  W.  Va. 
317,  61  S.  E.  307;  RocK  House  Fork 
Land  Co.  v.  Raleigh  Brick  &  Tilb 
Co.  (reported  herewith)  ante,  144. 

The  West  Virginia  court,  in  Horse 
Creek  Land  &  Min.  Go.  v.  Midkiff 
(1918)  81  W.  Va.  616,  95  S.  E.  26,  stat- 
ed the  rule  as  follows:  "The  term 
'mineral,'  when  employed  in  convey- 
ancing in  this  state,  is  understood 
to  include  every  inorganic  substance 
which  can  be  extracted  from  the  earth 
for  profit,  whether  it  be  solid,  as  stone, 
fire  clay,  the  various  metals  and  coal, 
or  liquid,  as,  for  example,  salt  and 
other  mineral  waters  and  petroleum 
oil,  or  gaseous,  unless  there  are  words 
qualifying  or  limiting  its  meaning,  or 
unless  from  the  deed,  read  and  con- 
strued as  a  whole,  it  appears  that  the 
intention  was  to  give  the  word  a  more 
limited  application." 

The  lord  justice  in  the  English  case 
of  Hext  V.  Gill  (1892)  L.  R.  7  Ch. 
699,  17  Eng.  Rul.  Cas.  429,  17 
Mor.  Min.  Rep.  1,  said:  "The  result 
of  the  authorities  .  .  .  appears  to 
be  this — that  a  reservation  of  'miner- 
als' includes  every  substance  which 
can  be  got  from  underneath  the  sur-  * 
face  of  the  earth  for  the  purpose  of 
profit,  unless  there  is  something  in  the 
context  or  in  the  nature  of  the  trans- 
action to  induce  the  court  to  give  it  a 
more  limited  meaning." 

The  word  "mines"  placed  before 
"minerals"  has  been  held  not  to  re- 
strict the  meaning  of  "minerals." 
Hext  V.  Gill  (Eng.)  supra.  Compare, 
however,  the  cases  set  out  infra,  subd. 
II.  e;  II.  f ;  and  II.  g. 

It  has  been  held  that  no  distinction 
can  be  made  between  subterranean 
mining  and  open  quarrying.  RocK 
House  Fork  Land  Co.  v. .  Raleigh 
Brick  &  Tile  Co.  (reported  here- 
with) ante,  144,  wherein  it  was  said: 
"It  is  well  known  that  much  gold  was 
procured  by  the  process  of  placer  min- 
ing, and  surely  no  one  would  contend 
that  the  term  "mineral"  did  not  in- 
clude gold,  whether  found  upon  the 


surface,  in  the  bed  of  a  stream,  or  aff 
the  result  of  shafting  and  tunnelinjT 
for  the  ore.  It  is  also  well  known  that 
rich  deposits  of  manganese  and  other 
like  ores  are  found  upon  the  surface 
of  the  earth,  and  are  sometimes  se- 
cured without  either  quarrying  or 
mining,  and  it  could  not  be  contended 
that  such  ores  when  so  found  are  not 
minerals,  but  when  secured  by  the 
process  of  tunneling  and  shafting,  or 
other  similar  mining  processes,  are 
minerals."  The  context  may,  how- 
ever, require  such  a  distinction.  See 
the  cases  set  out  infra,  subd.  II.  d; 
II.  e;  II.  f. 

Nor  does  the  fact  that  the  land  con- 
tains minerals  which  were  unknown 
to  have  existed  seem  to  be  material. 
Thus,  in  Armstrong  v.  Lake  Champlain 
Granite  Co.  (1895)  147  N.  Y.  495,  49 
Am.  St.  Rep.  683,  45  N.  E.  186,  18  Mor. 
Min.  Rep.  279,  it  was  said  that  it  would 
be  "an  unwarrantable  limitation  of 
such  a  grant  or  reservation  ...  to 
confine  it  to  such  minerals  as  were 
known  or  supposed  to  be  on  the  prem- 
ises at  the  time"  the  deed  was  execut- 
ed. To  the  same  effect,  see  White  v. 
Miller  (1910)  200  N.  Y.  29,  140  Am. 
St.  Rep.  618,  92  N.  E.  1065.  It  has 
been  held,  however,  that  a  conveyance 
of  "all  mines  and  ores  of  metals,"  does 
not  include  a  deposit  of  marble  and 
serpentine,  which  was  not,  at  the  time 
of  the  execution  of  the  deed,  known  to 
exist  in  that  part  of  the  country.  See 
Deer  Lake  Co.  v.  Michigan  Land  & 
Iron  Co.  (1891)  89  Mich.  180,  50  N.  W. 
807. 

II.  AppUcaUan  of  rule, 

a.  Clay, 

In  Hext  V.  Gill  (1872)  L.  R.  7  Ch. 
699,  17  Eng.  Rul.  Cas.  429,  17  Mor. 
Min.  Rep.  1,  a  reservation  of  "mines 
and  minerals"  was  held  to  include 
china  clay.  The  court  said:  "The 
circumstances,  as  far  as  they  are 
material  to  be  stated,  are  these:  The 
seller  was  the  lord  of  the  manor. 
What  he  sold  was  the  freehold  of  « 
.copyhold  tenement.  Now  the  lord  of 
a  manor  is,  beyond  all  question,  en- 
.titled.  to  all  the  minerals,  in  the  most 
general  sense  of  the  word,  under  a 
xropyhold  tenement.    There  is  nothinir 
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to  be  got  out  of  the  soil  and  sold  for 
the  profit  which  the  copyhold  tenant, 
in' the  absence  of  some  special  custom, 
is  entitled  to  get  without  the  permis- 
sion of  the  lord;  the  property  of  it  is 
in  the  lord,  although  it  is  true  that, 
in  the  absence  of  special  custom,  the 
lord  cannot  get  it  without  the  license 
of  the  tenant.  The  position  of  the  par- 
ties, therefore,  furnishes  no  reason 
for  restricting  the  meaning  of  the 
word  'minerals;'  and  there  being  no 
special  words  before  'mines  and  min- 
mls'  which  might  furnish  an  argu- 
ment for  restricting  them  to  things 
ejasdem  generis,  I  am  of  opinion  that 
the  surface,  and  all  profit  that  can  be 
got  from  cultivating  the  surface,  or 
building  on  it,  or  using  the  surface, 
is  intended  to  be  conveyed,  but  that 
the  right  to  everything  under  the  sur- 
face, and  to  all  profit  that  can  be  got 
from  digging  anything  out  from  under 
it,  is  intended  to  be  reserved.  I  am 
therefore  of  opinion  that  China  clay 
is  included  in  the  reservation." 

The  deed  construed  in  Rock  House 
Fork  Iand  Co.  v.  Raleigh  Brick  & 
Tnjs  Co.  (reported  herewith)  ante, 
144,  granted  all  the  "coal  and  other 
minerals  of  every  kind  and  descrip- 
tion, except  oil  and  gas,"  together 
with  the  right  to  "mine,  excavate,  and 
remove  all  the  coal,  make  and  main- 
tain all  necessary  railroads,  excava- 
tions, ways,  shafts,  drains,  drain  ways, 
and  openings  necessary  and  conven- 
ient for  the  mining  and  removal  of 
said  coal  and  other  minerals."  In  the 
absence  of  any  extrinsic  evidence  to 
show  the  intention  of  the  parties,  it 
was  held  that  a  seam  of  clay,  valuable 
for  the  manufacture  of  brick,  was  not 
within  the  term  "other  minerals"  as 
med  in  the  grant. 

h,  JHamonds. 

The  court  in  Kentucky  Diamond 
Min.  ft  Developing  Co.  v.  Kentucky 
Transvaal  Diamond  Co.  (1910)  141 
Ky.  97, 132  S.  W.  397,  Ann.  Cas.  1912C, 
417,  holding  that  a  diamond  is  a  min- 
eral within  the  meaning  of  that  term 
as  used  in  a  conveyance,  said:  "The 
deed  here  simply  conveys  'all  the  min- 
eral.' These  general  words  aptly  in- 
clade  every  kind  of  mineral  found  on 


the  land.  Would  it  be  doubted  that 
if  gold  had  been  discovered  that  it 
would  have  passed  by  this  deed,  al- 
though Ratcliff  at  the  time  thought  he 
would  find  silver?  Or  if  he  had  failed 
to  find  silver,  and  had  found  lead, 
would  it  be  doubted  that  this  would 
pass  by  the  deed?  It  may  be  true  that 
when  the  deed  was  made  the  parties 
did  not  know  what  minerals  were  un- 
der the  land,  but  the  facts  that  they 
did  not  have  diamonds  in  mind  in  no 
manner  affects  the  conveyance,  when 
by  it  they  conveyed  all  the  mineral. 
When  the  language  of  the  deed  is 
broad  enough  to  cover  everything  that 
may  be  found  on  the  land,  it  is  not 
material  to  the  effect  of  the  deed  that 
the  parties  in  fact  contemplated  at 
the  time  that  a  particular  thing  might 
be  found  on  the  land.  They  well 
knew  it  was  a  matter  of  doubt  what 
would  be  found.  To  make  the  tests, 
shafts  had  to  be  sunk,  and  the  differ- 
ent strata  had  to  be  examined.  What 
would  be  found  they  could  only  guess, 
and  when,  under  these  circumstances, 
the  parties  conveyed  all  the  mineral, 
the  grantee  is  entitled  to  the  precious 
stones  found  no  less  than  he  would 
be  if  he  had  found  platinum  or  radi- 
um, which  is  perhaps  more  precious 
than  diamonds.  The  deed  includes  all 
the  mineral  except  coal  for  the  use 
of  the  farm.  A  deed  is  to  be  con- 
strued against  the  grantor,  rather 
than  against  the  grantee,  because  the 
grantor  selects  his  own  words;  and 
where  he  conveys  all  the  mineral,  the 
court  must  enforce  the  contract  ac- 
cording to  the  natural  meaning  of  the 
language  used.' 


>» 


o.  Freeatofie, 

In  Bell  V.  Wilson  (1866)  L.  R.  1  Ch. 
303,  17  Eng.  Rul.  Cas.  422,  10  Mor. 
Min.  Rep.  415,  the  court  held  that  a 
bed  of  freestone  was  within  an  excep- 
tion of  "all  mines  and  seams  of  coal, 
and  other  mines,  metals,  or  minerals, 
as  well  opened  as  not  opened,  within 
and  under  the  said  closes  or  parcels 
of  ground  mentioned  and  intended  to 
be  hereby  granted  and  released,  with 
full  liberty  to  search  for,  dig,  bore, 
sink,  win,  work,  take,  lead,  and  carry 
away  the  same."    In  that  case  it  was 
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43aid:  'The  words  of  this  exception 
are  most  general  and  comprehensive; 
and  if  it  can  be  held  that  the  freestone 
is  not  included  in  these  words,  it  can 
only  be,  as  it  seems  to  me,  upon  one 
or  other  of  these  jrrounds,— either 
that  the  freestone  is  not  a  mineral,  or 
that,  beinsr  a  mineral,  the  nature  or 
context  of  the  deed  shows  that  it  was 
not  intended  to  be  included.  But  the 
cases  are,  I  think,  decisive  upon  this 
point,  that  freestone  is  a  mineral ;  and 
I  can  find  nothing  in  the  nature  or  con- 
text of  this  deed  to  show  that  it  was 
not  intended  to  be  included  in  the 
exception.  The  vice  chancellor  ap- 
pears to  have  considered  that  the  in- 
tention was  to  reserve  only  that  which 
was  ordinarily  gotten  by  mines  in  the 
county  of  Northumberland  at  the  time 
of  the  execution  of  the  deed.  But  the 
deed  does  not  refer  to  what  fs  ordi- 
narily gotten,  and  I  think  this  con- 
struction goes  too  far  in  cutting  down 
the  effect  of  the  general  words,  which, 
as  I  take  it,  in  the  absence  of  manifest 
intention  or  context  to  the  contrary, 
ought  to  have  their  full  effect.  This 
construction  would  probably  operate 
to  prevent  the  general  words  extend- 
ing to  many  other  subjects  than  free- 
stone. If,  indeed,  effect  could  not  be 
given  to  the  exception  without  de- 
stroying the  previous  grant,  this  might 
be  considered  to  show  an  intention 
that  the  exception  should  not  include 
the  freestone;  but  I  do  not  think  this 
would  be  the  case.  It  is  argued  for 
the  plaintiff  that  it  appears  from  the 
•deed  that  the  parties  must  have  known 
the  position  of  the  different  strata  in 
these  closes  of  land.  But  this  argu- 
ment cuts  both  ways ;  for  it  may  well 
be  that  the  general  words  were  insert- 
•ed  in  consequence  of  that  knowledge." 

d.  Granite. 

In  Armstrong  v.  Lake  Ghamplain 
Granite  Co.  (1895)  147  N.  Y.  495,  49 
Am.  St.  Rep.  683,  42  N.  E.  186,  18  Mor. 
Min.  Rep.  279,  it  appeared  that  a  bed 
of  graphite,  overlaid  by  soil  from  4  to 
6  feet  deep  on  land  which  was  thickly 
wooded,  could  be  removed  by  open 
quarrying.  The  court,  intimating  that 
in  the  absence  of  qualifying  words  the 
term  "minerals"  might  embrace  gran- 


ite, held  that  only  minerals  obtained  by 
underground  mining  were  given  by.  a 
deed  conveying  "all  the  mineral  and 
ores  (on  the  same  premises),  with  the 
right  to  mine  and  remove  the  same; 
also  the  right  to  sink  shafts  and  suffi- 
cient surface  to  erect  suitable  build- 
ings for  machinery  and  other  build- 
ings necessary  and  usual  in  mining 
and  raising  ores ;  also  the  right  of  in- 
gress and  egress  for  mining  purposes, 
and  to  majce  explorations  for  minerals 
and  ores,  saving  reservations  to  the 
state  of  New  York."  It  was  said: 
"Upon  the  authorities  we  think  we 
should  not  be  justified  in  holding  that 
granite  was  not  embraced  in  a  reserva- 
tion or  grant  of  'minerals,'  in  the 
absence  of  qualification.  It  is  no 
doubt  true  that  this  word,  in  its  more 
common  application  in  a  grant  of 
'minerals',  would  be  deemed  to  refer  to 
metallic  substances.  This  perhaps 
grows  out  of  the  fact  that  mining  is, 
to  a  great  extent,  prosecuted  for  the 
purpose  of  obtaining  gold,  silver,  iron, 
and  other  metals,  and  grants  of 
*minerals'  or  reservations  thereof  in 
conveyances  of  public  lands  are  most 
frequently  made  with  reference  to 
mineral-bearing  ores  or  deposits.  But 
it  would  be  an  unwarrantable  limita- 
tion of  such  a  grant  or  reservation  to 
exclude  from  its  operation  beds  of 
coal  or  other  nonmetallic  mineral 
deposits  of  commercial  value,  or  to 
confine  it  to  such  minerals  as  were 
known  or  supposed  to  be  on  the 
premises  at  the  time.  The  grant  or 
reservation  of  minerals  in  a  deed 
contemplates  substances  to  be  severed 
and  taken  away  from  the  premises, 
and  it  is  difficult  to  suppose  that  the 
parties  to  such  a  deed  intended  to 
exclude  from  the  grant  any  descrip- 
tion of  valuable  mineral  which  would 
come  within  the  legal  meaning  of  the 
word,  which  might  thereafter  be  dis- 
covered. We  are  of  opinion,  therefore, 
that  the  words  'minerals  and  ores'  in 
the  grant  of  1871,  standing  alone, 
would  include  the  granite  upon  the 
premises.  But  these  words  do  not 
stand  alone,  but  are  connected  with  a 
context  which  clearly  indicates,  in  our 
judgment,  that  the  parties  had  in  view 
only  such  minerals  as  are  to  be  got  by 
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mminjT  in  the  ordinary  sense  of  that 
term;  that  is,  by  underground  and  not 
by  open  workings.  The  grantor,  Bald- 
win, owned  the  fee  of  the  land.  He 
did  not  part  with  his  general  title  to 
the  surface,  but  he  granted  special 
rights  therein  for  the  purpose  of  effect* 
ing  the  grant  of  the  'ihinerals  and 
ores.*  He  accompanied  these  words 
with  a  specification  of  the  rights 
granted,  that  is  to  say,  rights  essential 
to  and  connected  with  usual  mining 
operations,  and  in  respect  to  the  sur- 
face he  granted  'sufficient  land  to 
erect  suitable  buildings  for  machinery, 
and  other  buildings  necessary  and 
usual  in  mining  and  raising  ores.' 
The  evidence  is,  and  the  fact  would  be 
sufficiently  manifest  in  the  absence  of 
affirmative  proof,  that  granite  can  only 
be  obtained  by  open  quarrying  to  the 
destruction  of  the  surface  so  far  as 
the  granite  may  be  uncovered.  We 
think  the  reasonable  construction  of 
the  grant  limits  the  rights  of  the 
grantee  to  minerals  obtained  by  under- 
ground working,  and,  as  granite  is  not 
80  obtained,  it  did  not  pass  under  the 
conveyance  of  1871.^' 

e.  Oypaum, 

In  White  v.  Miller  (1910)  200  N.  Y. 
29, 140  Am.  St.  Rep.  618,  92  N.  E.  1065, 
wherein  it  appeared  that  a  grantor 
excepted  "mines  and  minerals"  from 
the  conveyance,  it  was  held  that  the 
term  included  gypsum.  The  court 
pointed  out  that  while  the  conjunction 
of  '^ines  and  minerals"  evidenced  the 
intent  to  except  only  those  inorganic 
substances  which  might  be  taken  from 
the  land  by  the  processes  of  mining, 
gypsum  might  be  mined,  although  it 
appeared  that  it  had  been  worked  by 
open  quarrying. 

To  the  same  effect,  and  following 
White  V.  Miller,  see  French  v.  Lansing 
(1911)  73  Misc.  80,  132  N.  Y.  Supp. 
523. 

f.  Limestone, 

In  Brady  v.  Smith  (1905)  181  N.  Y. 
178,  106  Am.  St.  Rep.  531,  73  N.  E. 
963,  2  Ann.  Cas.  636,  reversing  (1903) 
88  App.  Div.  427,  84  N.  Y.  Supp.  1119, 
it  was  held  that  the  exception  of  ''all 
mines  and  minerals  which  ipay  be 
found  -on  the  above  piece  of  land,  with 
17  A.L.R.— 11. 


the  right  of  entering  at  any  time  with 
workmen  and  others  to  dig  and  carry 
the  same  away,"  was  not  broad  enough 
to  include  a  bed  of  limestone  and  its 
open  quarrying.  The  court  said:  "The 
first  point  to  be  observed  is  that  the 
word  'minerals,'  as  used  in  this  reser- 
vation, is  coupled  with  'mines'  by  the 
conjunctive  'all  mines  and  minerals.' 
This  shows  that  the  grantor  had  in 
mind  the  reservation  of  mines  and 
their  contents,  to  wit,  'minerals.' 
This  is  further  emphasized  by  the 
word  'found,' — ^'which  may  be  found  on 
the  above  piece  of  land.'  It  appears 
in  the  findings  that  immense  boulders 
and  ledges  of  limestone  crop  out  on 
the  surface  of  these  premises,  and  it 
would  be  a  strained  and  unnatural 
construction  to  assume  that  the  lan- 
guage commented  upon  above  refers  to 
stone  lying  open  to  the  view,  and  that 
the  same  may  be  removed  by  open 
quarrying  and  blasting,  destructive  of 
the  surface,  under  the  reservation  of 
'all  mines  and  minerals  which  may  be 
found.'  .  .  •  The  reservation  .  •  . 
must  be  read  as  referring  to  minerals 
in  mines  found,  with  the  right  to  enter 
at  any  time  with  workmen  and  others 
to  dig  and  carry  the  same  away.  That 
is,  dug  out  of  the  earth  by  means  of 
mines  and  mining.  .  •  .  The  word 
'dig'  has  a  technical  meaning,  when 
the  context  is  considered,  and  does 
not  apply  to  open  quarrying  and 
blasting."  To  the  same  effect,  see 
White  V.  Miller  (1910)  200  N.  Y,  29> 
140  Am.  St.  Rep.  618,  92  N.  E.  1065, 
wherein  it  was  held  that  a  deposit  of 
limestone  passed  with  the  surface 
under  an  exception  of  "mines  and 
minerals." 

In  Listowel  v.  Gibbings  (1858)  9  Ir. 
C.  L.  Rep.  223,  the  court  said:  "I  do 
not  deny  that,  if  it  appeared  clearly  to 
be  the  intention  of  the  parties,  to  be 
collected  from  the  instrument,  that 
limestone  quarries  should  pass  by  the 
words  *mines  and  minerals,'  they 
might  pass ;  but  words  are  to  be  under- 
stood in  their  natural  and  usual  mean- 
ing, unless  there  be  a  clear  indication 
that  they  are,  in  a  particular  case,  in- 
tended to  have  a  more  or  less  extended 
signification.  Usually,  "mine'  imports' 
a  cavern  or  subterraneous  place,  con- 
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taining  metals  or  minerals,  and  not  a 
quarry;  and  'minerals'  mean  ordinarily 
metallic  fossil  bodies,  and  not  lime- 
stone." See  also  Darvill  v.  Roper 
(1855)  3  Drew.  294,  61  Eng.  Reprint, 
915,  24  L.  J.  Ch.  N.  S.  779,  3  Week.  Rep. 
467, 10  Mor.  Min.  Rep.  406 ;  Fishbourne 
V.  Hamilton  (1890)  Ir.  L.  R.  25  Eq.  483. 
The  court,  in  Brown  v.  Chadwick 
(1857)  7  Ir.  C.  L.  Rep.  101,  dis- 
tinguished a  mine  and  a  quarry  as 
follows:  "A  mine  is  a  place  where  the 
substratum  is  excavated,  but  the  sur- 
face is  unbroken;  whereas  in  a  quarry 
the  surface  is  opened,  and  the  material 
— in  the  present  case  limestone — is 
exposed  and  raised." 

g.  Marble, 

The  sublease  involved  in  Phelps  v. 
Church  of  Our  Lady  (1902)  53  C.  C.  A. 
407,  115  Fed.  882,  22  Mor.  Min.  Rep. 
233,  excepted  and  reserved  the  mines 
and  minerals  as  specified  in  the  origi- 
nal conveyance.  The  original  deed 
contained  a  provision  "excepting  and 
reserving  therefrom  unto  the  parties 
of  the  first  part,  their  heirs  and  as- 
signs, forever,  all  mines  and  minerals 
which  may  be  found  on  the  above 
piece  of  land,  with  the  right  of  enter- 
ing at  any  time  with  workmen  and 
others  to  dig  and  carry  the  same 
away."  The  court  held  that  the  sub- 
lessee had  no  right  or  title  to  the 
marble  on  the  demised  premises. 

But  in  Deer  Lake  Co.  v.  Michigan 
Land  &  Iron  Co.  (1891)  89  Mich.  180, 
50  N.  W.  807,  the  conclusion  was 
reached  that,  because  iron  was  the 
only  valuable  mineral  known  to  exist 
in  that  region  at  the  time  of  the  execu- 
tion of  the  deed,  a  reservation  of 
''minerals"  included  only  minerals  in 
common  use,  and  known  as  such,  and 
would  not  include  "marble."  The 
court,  adopting  the  language  of  the 
circuit  judge,  said :  "It  seems  proper, 
in  cases  like  the  present,  to  give  the 
language  its  natural  and  common 
meaning,  such  'as  the  contracting 
parties  must  have  contemplated  and 
understood  under  the  circumstances 
surrounding  the  transaction.  At  that 
time,  no  marble  or  serpentine  was 
known  to  exist  in  the  country.  The 
only  valuable  mineral  found  in  that 


portion  of  the  country  was  iron.  In  a 
subsequent  portion  of  the  same  deed 
are  elaborate  provisions  as  to  delivery 
of  iron  ore.  Manifestly  the  principal 
consideration  in  the  minds  of  the 
parties  was  iron  ore.  At  most,  it  seems 
to  me  they  could  have  only  meant,  and 
a  natural  (fonstruction  would  only 
cover,  mines  and  ores  of  metals  and 
minerals  in  common  use,  and  com- 
monly known  as  such,  and  would  not 
include  quarries  or  deposits  of  marble, 
serpentine,  or  other  building  material, 
although  they  dp  belong  to  the  mineral 
kingdom." 

h.  Oil  and  gan. 

In  a  Federal  case  from  the  eastern 
district  of  Kentucky  (Lovelace  v. 
Southwestern  Petroleum  Co.  (1920)  — 
C.  C.  A.  — ,  267  Fed-  513,  affirming 
(1919)  267  Fed.  504)  it  was  held  that 
a  reservation  of  "a  one-half  undivided 
interest  in  all  the  minerals  in,  on,  or 
under  the  land  embraced  by  this  con- 
veyance," including  petroleum  and 
natural  gas,  the  court  saying  that  the 
language  of  the  deed  showed  that  the 
parties  contemplated  nothing  less 
general  than  all  substances  legally 
cognizable  as  minerals. 

In  Dingess  v.  Huntington  Develop- 
ment &  Gas  Co.  (1921)  —  C.  C.  A.  — , 
271  Fed.  864,  a  case  originating  in  the 
southern  district  of  West  Virginia,  the 
court  held  that  under  the  settled  law 
of  West  Virginia  natural  gas  was  in- 
cluded in  the  reservation  to  the  grant- 
or of  "all  the  minerals,  mineral  sub- 
stances, and  oils  of  every  sort  and 
description,  .  .  .  with  the  privilege 
of  mining,  digging,  and  excavating  for 
said  minerals,  mineral  substances,  and 
oils,  and  of  boring  and  pumping  for 
said  oils,  and  of  erecting  and  main- 
taining thereon  all  the  necessary  build- 
ings, oil  tanks,  machinery,  and  appara- 
tus for  working  and  operating  all 
mines,  pits,  excavations,  and  oil  wells 
which  now  are  or  may  be  hereafter 
opened,  worked,  and  operated"  on  any 
part  of  the  real  estate,  and  "for 
storing  and  taking  proper  care  of  the 
products.  ..."  The  court  thought 
that  this  conclusion  w£^s  the  more 
reasonable  because  of  the  relation  in 
which  tlie  parties  stood  at  the  time  the 
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deeds  in  question  were  made,  it  appear- 
ing: from  the  recitals  therein  that  the 
plaintiffs'  predecessors  in  title  had  in- 
stituted ejectment  proceedings  against 
the  defendants  or  their  ^rrantors,  and  a 
compromise  was  reached  by  which  the 
plaintiffs'  grantors  conveyed  to  the 
defendants,  or  to  those  under  whom 
they  claim,  the  surface  of  the  land  of 
which  they  were  then  in  possession, 
reserving  the  minerals  to  themselves, 
The  court  further  thought  that  a  con- 
trary conclusion  was  not  required  by 
the  principle  declared  in  Rock  House 
Fork  Land  Co.  v.  Raleigh  Brick  & 
TiLB  Co.  (reported  herewith)  ante, 
144y  to  the  effect  that  the  term  ''min-: 
eraF'  is  not  a  definite  one,  capable  of 
a  definition  of  universal  application, 
but  is  susceptible  of  limitation  accord- 
ing to  the  intention  of  the  parties, 
and  that  regard  must  be  had  not  only 
to  the  language  of  the  deed,  but  to  the 
relative  position  of  the  parties  inter- 
ested, and  the  substance  of  the  trans- 
action. In  reply  to  the  contention  of 
defendants  that,  in  order  to  make  clear 
the  "relative  position  of  the  parties 
interested"  at  the  time  the  deeds  were 
made^  they  were  entitled  to  show  that 
up  to  that  time  natural  gas  had  never 
been  commercially  produced  in  that 
portion  of  the  state,  the  court  said 
that  there  were  authorities  which 
either  expressly  or  by  necessary  impli- 
cation so  hold  citing  Detlor  v.  Holland 
(1898)  57  Ohio  St  492.  40  L.R.A.  266, 
49  N.  E.  690;  but  that  the  inference 
which  might  be  drawn  from  the  facts 
sought  to  be  established  were  too  un- 
certain and  even  contradictory  to  make 
the  evidence  helpful. 

So,  in  Scott  V.  Laws  (1919)  185  Ky. 
440,  13  A.L.R.  369,  215  S.  W.  81, 
wherein  it  appeared  that  the  grantor 
conveyed  "all  of  the  mineral  right  and 
coal  privileges,  and  rights  of  way  to 
and  from  said  minerals  and  coal 
privileges;  also  the  right  to  search 
for  all  undiscovered  minerals  and 
coals  upon  the  lands  hereinafter 
described,"  the  court  said:  "Since  oil 
and  gas  are  minerals,  and  there  is 
nothing  in  the  language  of  the  deed 
in  question  which  shows  that  the 
parties  contemplated  something  less 
general  than   all   substances    legally 


cognizable  as  minerals,  we  eonclude 
that  the  title  to  the  oil  and  gas 
necessarily  passed  by  the  conveyance." 
To  the  same  effect,  see  Liise  v.  Boat- 
man (1919)  —  Tex.  Civ.  App.  — ,  217 
S.  W.  1096,  and  Luse  v.  Parmer  (1920) 
—  Tex.  Civ.  App.  —,.221  S.  W.  1031, 
the  court  in  each  csese  holding  that 
petroleum  and  natural  gas  are  in- 
cluded in  the  term  "coal  aiid  minerals." 

Likewise,  in  Murray  y.  Allred  (1897) 
100  Tenn*  100.  39  L.R.A.  249,  66  Am. 
St.  Rep.  740,  43  S.  W.  355, 19  Mor.  Min. 
Rep.  169,  it  was  held  that  a  reserva- 
tion of  "all  mines,  minerals,  and 
metal  in  and  under  said  land"  in- 
cluded petroleum  and  natural  gas. 

In  Weaver  v.  Richards  (1909)  156 
Mich.  320,  120  N.  W.  818,  the  court, 
following  Murray  v.  Allred  (Teijn.) 
supra,  upheld  an  instruction  to  the 
effect  that  the  use  of  the  words 
"nodneral"  or  "minerals,"  without  any 
qualification,  would  include  both  oil 
and  gas,  and  therefore  that  a  reserva- 
tion of  minerals  in  place  in  th)$  earth 
would  include  both  gas  and  oil, 
coupled  with  an  instruction  that  a 
reservation  of  such  minerals  would 
imply  the  right  to  prospect,  explore 
for,  and  remove  these  minerals. 

The  plaintiff  in  Barker  v.  Campbell- 
Ratcliff  Land  Co.  (1917)  64  Okl^.  249, 
L.R.A.1918A,  487,  167  Pac.  468,  con- 
tended that  the  words  "all  mineral 
rights"  did  not  cover  oil  and  gas.  It 
appearing  that  there  had  been  a 
development  of  oil  in  the  vicinity  of 
the  land  prior  to  the  execution  of  the 
deed,  and  also  that  it  was  expressly 
understood  between  the  original 
grantee  and  the  defendant  company 
that  oil  and  gas  rights  were  to  be 
excepted,  the  court  held  that  the  term 
included  both  oil  and  gas. 

In  Suit  V.  A.  Hochstetter  Oil  Co. 
(1908)  63  W.  Va.  317,  61  S.  E.  307, 
the  bare  reservation  of  "all  minerals 
in  and  under  certain  lands"  was  held 
to  include  oil  and  gas. 

So,  in  Calhoun  v.  Ardis  (1918)  144 
La«  311,  80  So.  548,  it  was  held  that 
the  retention  of  "all  the  mineral 
rights  under  said  property,  and  with 
the  right  of  entry  upon  said  property 
for  the  development  of  same,"  included 
the  oil  and  gas  that  might  be  beneath 
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the  surface  of  the  soil.  In  that  case 
it  was  argued  that  it  was  legally  im- 
possible to  sell  land  separate  from  the 
oil  and  gas  that  might  be  beneath  it, 
because  it  was  not  susceptible  of 
private  ownership  until  reduced  to 
possession.         ; 

Having  due  regard  to  the  intention 
of  the  parties  as  indicated  by  the 
language  used  in  the  instrument,  and 
by  the  facts  and  circumstances  sur- 
rounding them  at  the  time  of  its  execu- 
tion, the  term  "minerals"  has,  in  some 
cases,  been  held  not  to  include  oil  or 
gas.  McKinney  v.  Central  Kentucky 
Natural  Gas  Co.  (1909)  134  Ky.  239, 
120  S.  W.  314,  20  Ann.  Cas.  984; 
Detlor  V.  Holland  (1898)  57  Ohio  St. 
492,  40  L.R.A.  266,  49  N.  E.  690 ;  Gladys 
City  Oil,  Gas  &  Mfg.  Co.  v.  Right  of 
Way  Oil  Co.  (1911)  —  Tex.  Civ.  App. 
— ,  137  S.  W.  171;  Horse  Creek  Land 
&  Min.  Co.  V.  Midkiff  (1918)  81  W.  Va. 
616,  95  S.  E.  26. 

Thus,  in  McKinney  v.  Central  Ken- 
tucky Natural  Gas  Co.  (Ky.)  supra, 
it  was  held  that  natural  gas  did  not 
pass  under  a  conveyance  of  "all 
minerals  such  as  coal;  iron,  silver, 
gold,  copper,  lead,  bismuth,  antimony, 
zinc,  or  any  other  mineral  of  any 
marketable  value,''  because  the  words 
"any  othe^  minerals  of  any  marketable 
value"  were  to  be  read  in  connection 
with  the  things  previously  named,  and 
should  be  confined  to  things  of  that 
character.  In  that  case,  the  court 
pointed  out  that  the  granting  clause, 
which  included  "right  of  way  to  and 
from  all  the  mines  or  openings,  also 
the  right  to  open  mines  for  and 
develop  the  same,  with  a  sufficiency  of 
timber  for  mining  purposes  and  the 
construction  of  cabins  for  miners," 
was  specific  as  to  coal,  and  that  the 
easements  granted  were  not  applicable 
to  the  production  of  oil. 

Likewise,  in  Detlor  v.  Holland 
(1898)  57  Ohio  St.  492,  40  L.R.A.  266, 
49  N.  E.  690,  a  conveyance  of  all  the 
coal,  iron  ore,  fire  clay,  and  other 
valuable  minerals,  together  with  the 
right  "of  mining  and  removing  such 
coal,  ore,  or  other  minerals,  .  .  . 
with  the  right  to  the  use  of  so  much 
of  the  surface  of  the  land  as  may  be 
necessary  for  pits,  shafts,  platforms, 


drains,  railroads,  switches,  sidetracks, 
etc.,  to  facilitate  the  mining  and  re- 
moval of  such  coal,  ore,  or  other 
minerals,  and  no  more,"  was  held  not 
to  include  oil  or  gas.  The  court  daid: 
"The  incidents  here  granted  are  all 
such  as  are  peculiarly  applicable  to 
the  mining  of  minerals  in  place,  and 
not  to  such  as  are  in  their  nature  of  a 
migratory  character,  such  as  oil  and 
gas.  Nothing  is  said  about  derricks, 
pipe  lines,  tanks,  the  use  of  water  for 
drilling,  or  the  removal  of  machinery 
used  in  drilling  or  operating  oil  or  gas 
wells.  •  •  .  There  is  nothing  to 
show  that  it  was  the  intention  of  the 
parties  that  oil  should  be  included  in 
the  word  'minerals,'  and  the  easements 
granted  in  connection  with  the  mining 
right  are  not  applicable  to  producing 
oil,  and  show  that  oil  was  not  intended 
to  be  included  in  the  conveyance.  If 
it  had  been,  apt  words  would  have 
been  used  to  express  such  intention.'^ 

In  Bamard-Argue-Roth-Stearns  Oil 
&  Gas  Co.  V.  Farquharson  [1912]  A.  C. 
(Eng.)  864,  Ann.  Cas.  1913B,  1212,  it 
appeared  that  at  the  date  of  the  con- 
veyance in  question  natural  gas  was 
of  no  commercial  value,  but,  on  the 
contrary,  was  regarded  as  a  dangerous 
and  destructive  element  to  be  got  rid 
of  as  best  it  could  be.  The  court  held 
that  it  was  not  within  a  reservation  of 
"all  mines  and  quarries  of  metals  and 
minerals,  and  all  springs  of  oil  in  or 
under  the  said  land,  whether  already 
discovered  or  not,  with  liberty  of  in- 
gress, egress,  and  regress  to  and  for 
the  said  company,  their  successors, 
lessees,  licensees,  and  assigns,  in  order 
to  search  for,  work,  win,  and  carry 
away  the  same."  The  court  pointed 
out  that  "the  words  'all  mines  and 
quarries  of  metals  and  minerals,' 
coupled  with  the  words  'search  for, 
work,  win,  and  carry  away  the  same," 
did  not  "seem  to  be  applicable  to  a 
thing  of  the  nature  of  this  gas,  obtainr 
able  in  the  way  it  is  obtained." 

In  Gladys  City  Oil,  Gas  &  Mfg.  Co. 
V.  Right  of  Way  Oil  Co.  (1911)  —  Te«. 
Civ.  App.  — ,  137  S.  W.  171,  it  appeared 
that  a  right  of  way  was  conveyed  for 
the  purpose  of  opening  and  maintain- 
ing a  railroad,  and  the  grantee  was  to 
have  the  right  to  take  and  use  all  the 
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timber,  earth,  stone,  and  minerals,  so 
long  as  the  right  of  way  was  used  for 
railroad  purposes,  and  also  that  the 
only  consideration  for  the  conveyance 
was  the  benefit  due  from  the  con- 
struction of  the  railroad.  The  deed 
was  held  to  convey  only  the  right  of 
way  or  easement  over  the  land,  and  to 
convey  the  right  to  use  the  surface 
minerals  which  would  be  useful  in 
constructing  and  maintaining  a  rail- 
road, and  not  to  confer  any  right  on 
the  railroad  company  to  mine /for  oil 
and  minerals  under  the  surface, 
especially  such  fluid  minerals  as  oil 
and  gas.  The  court  said:  *'The  right 
to  explore  for  and  take  from  below  the 
surface,  oil,  coal,  iron,  and  such  other 
minerals  as  might  be  there  found  at 
great  depth,  provided  only  they  might 
be  used  for  the  purposes  referred  to, 
is  utterly  inconsistent  with  the  sub- 
stantial purpose  of  the  grant  as 
expressed  in  the  deed." 

In  Carothers  v.  Mills  (1921)  —  Tex. 
Civ.  App.  — ,  232  S.  W.  155,  the 
question  as  to  the  intention  to  include 
oil  and  gas  in  the  reservation  of  "all 
mineral  rights  on  said  land,  and  the 
right  and  privilege  to  work  the  same 
at  any  time  he  (the  grantor)  desires," 
was  held  for  the  jury,  it  being  shown 
that  oil  and  gas  were  practically  un- 
known in  the  section  where  the  parties 
lived  and  where  the  land  was  situated 
at  the  date  of  the  deed  (1899),  and 
there  being  evidence  tending  to  show 
that  not  only  the  grantees  did  not  in- 
tend that  the  reservation  should  in- 
clude oil  and  gas,  but  that  the  grantor 
did  not  so  intend,  and  some  evidence, 
even,  that  the  grantor  intended  only  to 
reserve  gold,  silver,  and  copper.  The 
court  conceded  that  it  must  be  regard- 
ed as  settled  in  Texas  that  oil  and 
gas  are  minerals,  but  that  it  did 
not  necessarily  follow  that  the  term 
must  be  so  construed  as  a  matter  of 
law,  despite  the  intention  of  the  par- 
ties, especially  in  relation  to  a  deed 
made  in  1899.  The  court  realized 
that  the  authorities  were  not  in  har- 
mony on  the  point,  and  that  its  con- 
clusion was  apparently  in  conflict  with 
the  holding  of  the  court  of  civil  ap- 
peals for  the  second  district  in  the 
case  of  Luse  v.  Boatman  (1919)  —  Tex* 


Civ.  App.  — ,  217  S.  W.  1096,  supra,  in 
which  a  writ  of  error  was  refused  by 
the  supreme  court,  but  did  not  think 
that  the  conflict  was  a  real  one,  and 
observed  that  the  evidence  in  that  case 
as  to  the  intention  of  the  parties  was 
very  meager.  The  court  in  the  Car- 
others  Case,  in  reversing  a  judgment 
in  favor  of  the  grantor  and  remanding 
the  case,  thought  it  proper  to  say  that 
it  devolved  on  the  plaintiffs  (grantees) 
to  show  that  the  parties  mutually 
understood  that  the  phrase  "all  miner- 
al rights"  should  not  include  oil  and 
gas,  or  that  the  grantors,  at  least,  so 
intended,  it  not  being  sufficient  to  show 
that  the  grantees  alone  had  no  inten- 
tion that  the  oil  and  gas  should  be 
reserved. 

In  Horse  Creek  Land  &  Min.  Co.  v. 
Midkiff  (1918)  81  W.  Va.  616,  95  S.  E. 
26,  it  was  held  that  oil  and  gas  were 
not  included  in  a  grant  "excepting  and 
reserving  all  the  minerals,  coals,  to- 
gether with  all  the  necessary  rights 
of  way  of  ingress  and  egress  to  and 
from,  over,  through,  or  under  said 
premises  to  mine,  excavate,  and  trans- 
port the  same,  excepting  a  sufficiency 
of  said  coals  for  domestic  use."  The 
court  said:  "If  only  the  term  'minerals' 
had  been  employed,  there  could  then 
be  no  question  of  the  grantor's  pur- 
pose to  reserve  all  minerals.  But  he 
used  the  word  'coals'  immediately 
following  minerals,  and  it  is  to  be 
presumed  he  used  it  for  some  purpose, 
and  what  could  he  have  intended  if  his 
purpose  was  not  to  limit  or  restrict  the 
application  of  the  more  comprehensive 
term?  Coal  is  a  mineral,  and  was  in- 
cluded in  the  more  general  term,  and 
therefore,  logically  speaking,  he  could 
have  employed  the  term  'coals'  for  no 
other  purpose  than  to  define  more 
particularly  the  thing  reserved.  The 
term  'coals'  is  here  used  to  qualify  the 
term  just  preceding  it  in  the  sentence, 
and  is  what  grammarians  call  a  noun 
in  apposition  to  the  noun  it  describes 
or  limits,  the  two  meaning  the  same 
thing  or  being  used  to  designate  a 
single  object.  The  rest  of  the  clause 
which  follows  reflects  no  light  on  this 
point.  The  fact  that  in  one  place  the 
thing  reserved  is  referred  to  as  'the 
same,'  and  in  another  place  as  'said 
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coals/  is  not  inconsistent  with  either 
construction  contended  for.  The 
words  'the  same'  relate  to  the  thing 
reserved,  but  do  not  in  any  sense  aid 
in  determining  what  it  is,  and  the 
words  'said  coals'  perform  the  same 
office,  and  apparently  relate  to  the 
same  thing  as  do  the  words  'the  same,' 
previously  employed  in  the  sentence." 
Thfe  case  of  Hudson  v.  McGuire  (re- 
ported herewith)  ante,  148,  admitting 
that  in  the  absence  of  restrictive 
words  a  conveyance  of  "minerals"  will 
include  oil  and  gas,  holds  that  where  a 
deed  is  so  ambiguous  and  uncertain  on 
its  face,  and  contains  such  limiting 
and  qualifying  words  as  to  put  pur- 
chasers for  value  on  notice  that  it  may 
not  convey  oil  or  gas  rights  and 
privileges,  parol  evidence  is  admissible 
to  show  the  intent  of  the  parties. 

i.  Paint  stone. 

In  Hartwell  v.  Gamman  (1854)  10 
N.  J.  Eq.  128,  64  Am.  Dec.  448,  3  Mor. 
Min.  Rep.  229,  it  was  held  that  "paint 
stone"  passed  under  a  conveyance  of 
mines  and  minerals."  The  court  said : 
"Can  this  stone  paint,  then,  be  fairly 
and  naturally  embraced  in  the  term 
'mineral'?  It  is  a  body  which  is  des- 
titute of  organization,  and  which 
naturally  exists  within  the  earth.  It 
is  below  the  surface;  distinct  from  the 
ordinary  earth.  It  is  in  strata,  and  is 
worked  by  the  ordinary  means  of 
mining.  And  although  [a  scientific 
witness]  says  that  it  is  not  in  veins, 
but  in  strata,  and  that  he  would  not 
call  the  mode  of  extracting  it  mining, 
yet  this  test  of  his  would  exclude  salt 
from  the  class  of  minerals;  for  salt, 
too*  is  found  in  strata,  and  not  in 
veins,  and  is  obtained  by  shafts,  and 
by  the  same  mode  of  operation  by 
which  this  material  is  extracted  from 
the  earth.  It  is  valuable  for  its 
mineral  properties,  and,  by  a  cheap 
and  easy  process  of  grinding,  is  con- 
verted into  a  merchantable  article 
adapted  to  the  mechanical  and  orna- 
mental arts.  It  is  embraced  in  the 
definition  given  by  men  of  science  to 
the  term  'mineral.'  In  Bakewell's 
Mineralogy,  page  7,  it  is  said:  'The 
term  mineral,  in  common  life,  is 
generally  applied  to  denote  substances 


dug  out  of  the  earth  or  obtained  from 
mines.'  In  Cleaveland's  Mineralogy, 
page  1,  the  definition  is  given  thus: 
Minerals  are  those  bodies  which  are 
destitute  of  organization,  and  which 
naturally  exist  within  the  earth  or  at 
its  surface.'  My  conclusion  is  that 
this  paint  stone  passed  by  the  grant, 
and  that  the  defendants  have  a  right 
to  excavate  and  remove  it,  and  to  con- 
vert it  to  their  own  use." 

^  j.  Sand. 

In  Staples  v.  Young  [1908]  1  Ir.  R. 
135,  it  appeared  that  the  land  in 
question  was  composed  for  the  most 
part  of  sand,  in  the  proportion  of 
five  sixths  of  sand  and  one  sixth  of 
vegetable  matter,  below  which  was 
pure  sand,  suitable  for  building  pur- 
poses, and  still  further  down  a  belt  of 
blue  clay  which  would  hold  water.  It 
was  held  that  the  sand  did  not  pass 
under  a  reservation  of  "all  mines  and 
minerals  that  could  or  might  be  had  or 
found  in  and  upon  the  said  granted 
premises."  Fitzgibbon,  L.  J.,  said: 
"Confining  my  opinion  strictly  to  the 
3i  Irish  acres  held  by  the  defendant, 
I  hold,  on  the  evidence,  that  if  the 
sand  which  he  has  been  taking  away 
is  not  his  property,  but  is  reserved  as 
'mines  and  minerals,'  nothing  will  be 
left  to  him  as  the  occupier  and  owner 
of  the  lands  except  the  'vesture'  of  the 
land.  The  only  'surface'  which  is  not 
sand  is  the  growing  vesture  and  the 
residue  of  decomposed  vegetable 
matter,  mixed  with  sand,  left  over 
from  other  years.  'Humus'  is,  I  think, 
good  Latin  for  that,  and  it  is  not  co- 
extensive with  solum.  If  the  owner  of 
the  reservation,  who  must  be  the 
owner  if  the  defendant  is  not,  were  to 
carry  away  all  the  sand,  he  would 
leave  nothing  except  the  debris  of 
grass  or  herbage,  either  growing  at 
the  time,  or  decaying  from  previous 
years.  We  must  find  strong  circum- 
stances to  justify  a  construction  which 
would  bring  about  that  effect,  as 
against  one  which  would  give  the 
owner  of  the  land  a  farm  of  sandy  soil, 
and  leave  the  local  coal  to  the  owner 
of  the  reservation.  The  case  may  be 
tested  by  reversing  the  conveyancing, 
and  considering  the  effect  of  a  grant 
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by  the  owner  in  fee  of  the  mines  and 
minerals,  and  a  subsequent  grant  or 
demise  of  the  lands  subject  to  the 
previous  grant.  If  the  grantee  of  the 
mines  and  minerals  could  not  cart 
away  all  the  sand, — practically  the 
whole  place, — what  was  he  to  leave 
behind?  Unless  he  could  take  all  the 
sand,  there  is  no  evidence  that,  if  he 
went  down  to  any  depth  at  any  place 
on  the  defendant's  holding,  he  would 
come  upon  anything  except  a  continua- 
tion of  the  same  sand  which  formed 
the  surface,  and  which  was  five-sixths 
of  'even  the  humus  on  the  top.  In 
shorty  I  find  on  the  evidence  that  the 
sand  on  the  defendant's  land  is  'soiF 
or  'clay/  and  is  not  'mineral'  in  its 
character,  either  as  soil  or  as  clay." 
And  see  Hendler  v.  Lehigh  Valley  R. 
Co.  (1904)  209  Pa,  256,  103  Am.  St. 
Rep.  1005,  58  Atl.  486,  set  out,  infra, 
subd.  III. 

Ic.  Shale, 

In  McCombs  v.  Stephenson  (1907) 
154  Ala,  109,  44  So.  867,  it  appeared 
that  the  plaintiff  had  previously  con- 
veyed to  the  defendant's  grantor  "all 
the  coal,  ores,  and  other  minerals  and 
metals  in,  under,  and  upon"  the  land 
in  question,  and  "all  timber,  water, 
and  stone  upon  the  same  necessary  for 
the  development;  working,  and  mining 
of  said  coal  and  other  minerals,  and 
the  preparation  of  the  same  for  the 
markets,  and  the  removal  of  same." 
It  was  admitted  that  "shale"  is  a  kind 
of  stone  which  is  in  layers,  and  that 
the  defendant  was  utilizing  it  in  the 
manufacture  of  bricks.  Denying  the 
contention  that  the  "shale"  did  not 
pass  under  the  conveyance,  the  court 
said:  "In  view  of  the  meaning  of  the 
word,  and  of  the  various  decisions 
bearing  on  its  practical  use,  the  Ameri- 
can and  English  Encyclopedia  of  Law 
gives  what  seems  to  be  a  workable 
definition  as  follows:  'By  the  term 
"'minerals"  are  meant  all  the  sub- 
stances in  the  earth's  crust  which  are 
sought  for  and  removed  by  man  for 
the  substance  itself.  It  is  not  limited 
to  metallic  substances,  but  includes 
salt,  coal,  clay,  stone  of  various  sorts, 
-etc.,  and  even  petroleum  and  natural 


gas  have  been  held  to  be  minerals.' 
20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  683. 
There  is  no  evidence  of  any  usage  to 
show  that  the  word  'minerals'  was'  used 
in  any  other  sense  than  as  it  is  defined 
in  the  books.  We  think,  then,  that 
unless  there  are  some  qualifytYig 
words  in  the  instrument,  showing  a 
contrary  intent,  the  conveyance  in  this 
case  included  the  shale  in  question." 

HI,  Bule  in  JPennaylvania, 

In  Pennsylvania,  in  the  absence  of 
a  clearly  expressed  intention  to  the 
contrary,  the  term  "minerals"  is  con- 
strued in  its  ordinary  popular  sense 
as  including  metals  and  ores,  but  ex- 
cluding oil  and  gas.  Gibson  v.  Tyson 
(1836)  5  Watts.  34,  13  Mor.  Min.  Rep. 
72  (chromate  of  iron) ;  Dunham  v. 
Kirkpatrick  (1882)  101  Pa.  36,  47  Am. 
Rep.  696  (oil  and  gas) ;  Silver  v.  Bush 
(1906)  213  Pa.  195,  62  Atl.  832 
(same) ;  Preston  v.  South  Penn  Oil 
Co.  (1913)  238  Pa.  301,  86  Atl.  203 
(same). 

In  accordance  with  the  foregoing 
rule  it  is  held  that  the  term  "minerals" 
does  not  include  oil  or  gas  unless  the 
evidence  is  clear  that  the  parties  in- 
tended them  to  pass.  Thus,  in  Dunham 
V.  Kirkpatrick  (1882)  101  Pa.  36,  47 
Am.  Rep.  696,  wherein  it  appeared  that 
there  was  no  evidence  that  the  parties 
intended  to  include  oil  and  gas,  the 
court  said:  "In  popular  estimation 
petroleum  is  not  regarded  as  a  mineral 
substance  any  more  than  is  animal  or 
vegetable  oil,  and  it  can,  indeed,  only 
be  so  classified  in  the  most  general  or 
scientific  sense.  How,  then,  did  the 
parties  to  the  contract  under  con- 
sideration think  and  write?  As  scien- 
tists; or  as  business  men,  using  the 
language  and  governed  by  the  ideas 
of  every  day  life? 

To  the  same  effect,  see  Silver  v. 
Bush  (1906)  213  Pa.  195,  62  Atl.  832, 
wherein  the  court  said:  "'Mineral'  is 
not  per  se  a  term  of  art  or  of 
trade,  but  of  general  language,  and 
presumably  is  intended  in  the  ordi- 
nary popular  sense  which  it  bears 
among  English-speaking  people.  It 
may  in  any  particular  case  have  a 
different  meaning,  more  extensive  or 


168 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[17  A.L.RW 


more  restricted,  but  such  different 
meaning:  should  clearly  appear  as  in- 
tended by  the  parties." 

On  the  ground  that  the  decisions  of 
the  foregoing  cases  have  become  a  rule 
of  property,  the  court,  in  Preston  v. 
South  Penn  Oil  Co.  supra,  affirmed  the 
doctrine. 

However,  where  the  evidence  is 
clear  that  the  parties  intended  to  in- 
clude a  particular  mineral,  due  re- 
gard is  given  that  intention.  Thus, 
in  Gibson  v.  Tyson,  supra,  it  was 
held  that  a  reservation  of  "all  min- 
erals" included  chromate  of  iron, 
it  appearing  that  the  parties  contem- 
plated its  presence  and  that  the  reser-' 
vation  was  inserted  in  the  deed  for  the 
very  purpose  of  embracing  it. 

In  Snowden  v.  Cavenaugh  (1899) 
10  Kulp,  1,  it  appeared  that  a  grantor 
excepted  and  reserved  "all  the  coal 
and  other  minerals  and  metals  in  and 
under  the  said  lot,  together  with  the 


unqualified  right  to  mine  and  take  out 
the  whole  of  the  same,  without  open- 
ing for  and  transporting  the  same  on 
and  over  the  surface  of  said  lot."  It 
was  held  that  "stone"  which  was  open, 
exposed  to  view,  and  readily  removed 
by  surface  operations,  was  not  de- 
signed to  be  excepted  from  the  grant. 

Sand  in  the  broadest  sense,  as  be- 
longing to  one  of  the  three  great  divi- 
sions of  matter,  animal,  vegetable,  and 
mineral,  is  a  mineral.  In  its  more  re- 
stricted scientific  sense,  however,  it 
may  or  may  not  be  a  mineral  according 
to  its  composition.  A  deposit  of  pure 
white  quartz '  sand,  suitable  for  the 
making  of  glass  and  other  special  use, 
would  be  within  a  reservation  of  "coal 
and  other  minerals,"  but  common 
mixed  sand,  merely  valuable  as 
material  for  grading,  would  not  be. 
Hendler  v.  Lehigh  Valley  R.  Co. 
(1904)  209  Pa.  256,  103  Am.,  St  Rep. 
1005,  58  Atl.  486.  A.  S.  M. 
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Washington  Supreme  Court  fPepf.  No.  IJ^^July  20,  1920* 

(111  Wash.  612,  191  Pac.  754.) 

Evidence  *-  value  of  property  —  assessment  rolls. 

1.  Assessment  rolls  are  no  evidence  of  the  market  value  of  the  property 
assessed. 

[See  note  on  this  qiiestion  beginning  on  page  170.] 


Fraudulent  conveyance  —  homestead 
—  return  to  owner* 

2.  Property  transferred  by  parent 
to  child  will  not  be  directed  to  be  re- 
turned to  the  parent  in  order  to  per- 


mit the  creditors  to  reach  the  excess 
over  the  homestead  value,  if  no  such 
excess  is  shown,  whether  the  convey- 
ance was  fraudulent  or  not. 
[See  12  R.  C.  L.  506,  507.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Whit- 
man County  (Truax,  J.)  in  favor  of  defendants  in  an  action  brought  to 
set  aside  as  fraudulent  a  transfer  of  certain  property  by  them  to  their 
daughter.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  G.  E.  Lovell,  for  appellant:  104  Wash.  589,  177  Pac.  682;  Union 

The  transaction  between  George  W.     Securities  Co.  v.  Smith,  93  Wash.  115, 


Butts    and    his    daughter,    Dollie   E. 
Butts,  was  fraudulent. 
20  Cyc.  449,  451;  Fisher  v.  Ward, 


160  Pac.  804,  Ann.  Cas.  1918E,  710. 

Messrs.  Samuel  P.  Weaver'and  S.  H. 
Boyles,  for  respondents: 


AMERICAN  STATE 

(ill  Wash.  6 It, 

The  land  in  controversy  was  the 
homestead  of  George  W.  Butts. 

Re  Feas,  30  Wash.  51,  70  Pac.  270; 
Philbrick  v.  Andrews,  8  Wash.  7,  35 
Pac  358;  Wiss  v.  Stewart,  16  Wash. 
376,  47  Pac.  736;  Anderson  v.  Stadl- 
man,  17  Wash.  433,  49  Pac.  1070; 
Whitworth  v.  McKee,  82  Wash.  98,  72 
Pac.  1046;  Smith  v.  Ferry,  43  Wash. 
460,  86  Pac.  658 ;  Hookway  v.  Thomp- 
son, 56  Wash.  57,  105  Pac.  153;  Snell- 
insr  V.  Butler,  66  Wash.  165,  119  Pac. 
3;  Weaver  v.  First  Nat.  Bank,  76  Kan. 
540,  16  L.R.A.(N.S.)  110,  123  Am.  St. 
Rep.  155,  94  Pac.  273;  Stephen-Putney 
Shoe  Co.  V.  White,  Ann.  Cas.  1913C, 
1283,  note. 

The  real  estate,  being  a  homestead, 
cannot  be  subject  to  the  lien  of  plain- 
tiff's judgment. 

Traders'  Nat.  Bank  v.  Schorr,  20 
Wash.  1,  72  Am.  St.  Rep.  17,  54  Pac. 
543;  Kenyon  v.  Erskine,  69  Wash.  110, 
124  Pac  393,  13  R.  C.  L.  613 ;  White  v. 
Spencer,  16  Ann.  Cas.  603,  note ;  Lub- 
bock ▼.  McMann,  82  Cal.  226,  16  Am. 
St.-  Rep,  108,  22  Pac.  1145;  Sanders  v. 
Russell,  86  Cal.  119,  21  Am.  St.  Rep. 
26,  24  Pac  852 ;  Meikle  v.  Cloquet,  44 
Wash.  51^  87  Pac.  841;  Mielke  v. 
Miller,  100  Wash.  119,  170  Pac.  143, 

George  W.  Butts  had  a  right  to  sell 
his  homestead,  even  though  he  re- 
ceived an  inadequate  consideration 
for  it,  or  in  fact  no  consideration  at 

all. 

McKillip  V.  Farmers'  State  Bank, 
Ann.  Cas.  1917C,  1006,  note;  21  Cyc. 
528 ;  Sieg  v.  Greene,  141  C.  C.  A.  79, 
225  Fed.  955,  Ann.  Cas.  1917C,  1006; 
First  Nat.  Bank  v.  Browne,  128  Ala. 
557,  86  Am.  St  Rep.  156,  29  So.  552; 
20  Cyc.  381-386 ;  Kennedy  v.  First  Nat. 
Bank,  107  Ala.  170,  36  L.R.A.  308,  18 
So.  396. 

The  court  will  always  presume  that 
a  transaction  has  been  honestly  made 
and  carried  out,  and  the  evidence  of 
fraud  must  be  clear  and  satisfactory. 

Rohrer  V.  Snyder,  29  Wash.  205,  69 
Pac.  748;  Roberts  v.  Washington  Nat. 
Bank,  11  Wash.  555,  40  Pac.  225 ;  Smith 
V.  Doty,  91  Wash.  323,  157  Pac.  881; 
National  Surety  Co.  v.  Udd,  65  Wash. 
474.  118  Pac.  347. 

Mackintosh,  J.,  delivered  the 
opinion  of  the  court : 

The  appellant  recovered  a  judg- 
ment against  George  W.  Butts  and 
wife  on  a  promissory  note,  dated 
July  1,  1917.  In  January,  1918,  the 
note  was  overdue,  and  payment  had 
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been  demanded.  On  the  24th  of  that 
month  Butts  transferred  200  acres 
of  real  property,  being  all  of  the 
property  standing  in  his  name,  to 
his  daughter,  DoUie  E.  Fish,  a  girl 
then  of  the  age  of  about  twenty 
years,  and  who  lived  at  home  with 
her  parents.  On  March  2,  1918, 
judgment  was  taken  against  him  on 
the  note;  execution  was  issued,  and 
a  return  made  of  "no  property 
found.''  Thereupon  the  appellant 
began  this  action  to  have  set  aside, 
as  fraudulent,  the  transfer  from 
Butts  and  wife  to  their  daughter. 
The  property  transferred  constitut- 
ed the  homestead  of  Butts  and  wife, 
the  appellant  saying  in  his  brief, 
"We  are  willing  to  admit  that  this 
is  a  homestead." 

The  appellant's  suit,  then, 
amounts  to  this:  That  it  is  asking 
to  have  the  homestead  returned  to 
Butts  and  wife  for  the  reason  that 
the  transfer  to  their  daughter  was 
fraudulent,  so  that  the  lien  of  its 
judgment  may  attach  to  that  res- 
idue which  would  remain  after  the 
deduction  of  the  homestead  exemp- 
tion, the  statute  providing  for  the 
reaching  of  the  excess  in  value  of 
real  estate  claimed  as  a  homestead 
over  the  amount  exempted  from  exe- 
cution. Traders'  Nat,  Bank  v. 
Schorr,  20  Wash.  1,  72  Am.  St.  Rep. 
17,  54  Pac.  543.  It  is  self-evident 
that  if  the  transfer  to  the  daughter 
was  of  property  which  did  not  ex- 
ceed in  value  the  $2,000  exemption, 
the  question  of  whether  the  transfer 
was  made  in  good  faith  or  not  is  im- 
material. Our  first  search,  there- 
fore, will  be  into  the  evidence  to 
determine  whether  there  was  any 
proof  establishing  the  value  of  the 
homestead  at  the  time  of  the  trans- 
fer, and,  if  that  search  reveals  no 
testimony  showing  that  the  value 
was  in  excess  of  $2,000,  we  are  not 
called  upon  to  look  farther  into  the 
transaction. 

The  testimony  of  the  respondents 
and  their  witnesses  was  that  the 
homestead,  in  January,  1918,  did 
not  exceed  $2,000  in  value,  and  that 
that  was  the  sum  which  the  daugh- 
ter paid.    The  testimony  of  the  ap- 
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pellant  is  remarkably  free  from  any 
evidence  as  to  the  value,  being  con- 
fined entirely  to  the  testimony  of  a 
deputy  county  assessor,  who  testified 
that  the  assessment  rolls,  presuma- 
bly for  the  year  1918,  showed  that 
the  property  had  been  assessed  for 
$1,700,  and  that  the  ratio  fixed  by 
the  state  board  of  equalization  for 
assessment  was  3S^  per  cent  of  the 
real  value.   This  was  not  evidence  at 

Evide«ce-v«ioe  f"  <>*  the  fair  mar- 
of  property-fii»-    ket  value.    The  pro- 

.e..ment    roll..        ^^^^j^^      ^^      ^^^^^^ 

ment  rolls  showing  the  assessed 
value  has  often  been  held  not  to  be 
any  evidence  of  market  value  as  be- 
tween parties  other  than  the  owner 
and  the  assessing  municipality.  Re 
Northlake  Ave.  96  Wash.  344,  165 
Pac.  113 ;  Savannah,  A.  &  M.  R.  Co. 
V.  Buf ord,  106  Ala.  303,  17  So.  395 ; 
Martin  v.  New  York  &  N.  E.  R.  Co. 
62  Conn.  331,  25  Atl.  239;  Kenerson 
V.  Henry,  101  Mass.  152;  Ridley  v. 
Seaboard  &  R.  R.  Co.  124  N.  C.  37, 
32  S.  E.  379 ;  Anthony  v.  New  York, 
P.  &  R.  Co.  162  Mass.  60,  37  N.  E. 
780 ;  Pratt  Consol.  Coal  Co.  v.  Mor- 
ton, 14  Ala.  App.  194,  68  So.  1015 ; 
Baltimore  v.  Carroll,  128  Md.  68,  96, 
Atl.  1076 ;  Kelley  v.  People's  Nat.  F. 
Ins.  Co.  181  lU.  App.  1442;  Amer- 


ican Steel  &  Copper  Plate  Co.  v. 
Bilter,  200  111.  App.  175;  Marine 
Coal  Co.  V.  Pittsburgh,  M.  &  Y.  R. 
Co.  246  Pa.  478,  92  Atl.  688 ;  Girard 
Trust  Co.  V.  Philadelphia,  248  Pa. 
179,  93  Atl.  947. 

The  assessing  officer  who  had  ac- 
tually made  an  assessment  might  be 
qualified  to  testify  as  to  market  val- 
ue, but  the  production  of  the  books 
of  the  assessor's  office  and  the  tes- 
timony of  some  employee  of  that  of- 
fice as  to  their  contents  is  not  com- 
petent evidence  to  establish  the  dis- 
puted matter  of  this  case. 

There  being,  therefore,  no  evi- 
dence in  the  case  showing  that  the 
property  transferred  to  the  respond- 
ent Dollie  E.  Fish  was  in  excess  of 
the  value  of  $2,000, 
it  would  be  an  idle  r^^J^^iScl- 

and  useless  thing  to    Je^tnrS^tS^JW.er. 

order  the  property 
reconveyed  to  her  parents,  even  if 
the  testimony  should  be  clear  and 
convincing  that  the  transfer  to  her 
was  fraudulent. 

For  the  reasons,  stated,  the  trial 
court  properly  found  for  respond- 
ent.   Judgment  affirmed. 

Holcomb,  Ch.  J.,  and  Parker^ 
Main,  and  Mitchell,  JJ.,  concur. 


ANNOTATION. 


Valuation  for  purposes  of  taxation  as 

purposes 


of  value  of  property  for  other 


I.  Scope,  170. 
II.  Assessed  value: 

a.  General  rale,  170. 

b.  Qualified  rale,  172. 

c.  Cases    admitting    the    evidence, 

173. 

d.  Evidence  rejected  as  too  remote 

in  time,  174. 


III.  Owner's  valuation  for  assessment: 

a.  General  rale,  175. 

b.  Cases    excluding    the    evidence, 

177. 

IV.  Complaints  to   assessing  authorities, 

177. 
V.  Special  statutes,  178. 
VI.  Texas  cases,  178. 


J.  Scope. 

This  annotation  excludes  evidence 
for  purposes  of  taxation  or  of  local 
assessment.  It  also  excludes  cases 
where  the  evidence  is  for  the  purpose 
of  showing  solvency  or  insolvency,  or 
the  ownership  of  a  certain  amount  of 
property. 


II.  Assessed  value. 


a.  General  rule. 


The  assessed  valuation  of  property 
is  not  evidence  of  its  value  for  other 
than  tax  purposes. 

United  States.— Re  Fajardo  (1915) 
7  Porto  Rico  Fed.  Rep.  558. 
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Arkansas. — Texas  &  St.  L.  R.  Go.  v. 
Eddy  (1884)  42  Ark.  427;  Springfield 
&  M.  R.  Co.  V.  Rhea  (1884)  44  Ark. 
258;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Magness  (1909)  93  Ark.  46,  123  S.  W. 
786. 

California. — ^McNulty      v.      Lawley 

(1919)  —  Cal.  App.  — ,  184  Pac.  50; 
Yolo  Water  &  Power  Co.  v.  Edmands 

(1920)  —  Cal.  App.  — ,  195  Pac.  463. 
Colorado. — Ft.  Collins  Development 

R.  Co.  V.  France  (1907)  41  Colo.  512, 
92  Pac.  953;  Carper  v.  Risdon  (1904) 
19  Colo.  App.  530,  76  Pac.  744. 

Illinois. — ^American  Steel  &  Copper 
Plate  Co.  V.  Bilter  (1916)  200  111,  App. 
175. 

Indiana. — Swaim  v.  Swaim  (1893) 
134  Ind.  596,  33  N.  E.  792. 

Iowa. — Dudley  v.  Minnesota  &  N. 
W.  R.  Co.  (1889)  77  Iowa,  408,  42  N. 
W.  359. 

Kentucky.— Scott  v.  O'Neil  (1901) 
23  Ky.  L.  Rep.  331,  62  S.  W.  1042. 

Maryland. — ^Baltimore  v.  Carroll 
(1916)  128  Md.  68,  96  Atl.  1076. 

Massachusetts. — Flint  v.  Flint 
(1863)  6  Allen,  34,  83  Am.  Dec.  615; 
Kenerson  v.  Henry  (1869)  101  Mass. 
152;  Anthony  v.  New  York,  P.  &  B. 
R.  Co.  (1894)  162  Mass.  60,  37  N.  E. 
780;  Brackett  v.  Com.  (1916)  223 
Mass.  119,  111  N.  E.  1036,  Ann.  Cas. 
1918B,  863.  See  also  Brown  v.  Provi- 
dence, W.  &  B.  R.  Co.  (1855)  5  Gray, 
35. 

New  Hampshire. — Concord  Land  & 
•  Water  Power  Co.  v.  Clough  (1899)  69 
N.  H.  609,  45  Atl.  565. 

North  Carolina. — Ridley  v.  Sea-r 
board  &  R.  R.  Co.  (1899)  124  N.  C,  37, 
32  S.  E.  379;  Suffolk  &  C.  R.  Co.  v. 
West  End  Land  &  Improv.  Co.  (1904) 
137  N.  C.  330,  68  L.R.A.  333,  107  Am. 
St.  Rep.  490,  49  S.  E.  350. 

Pennsylvania. — Hanover  Water  Co. 
V.  Ashland  Iron  Co.  (1877)  84  Pa.  279, 
10  Mor.  Min.  Rep.  204;  Hennershotz 
V.  Gallagher  (1889)  124  Pa.  1,  16  Atl. 
518;  Com.  v.  Tryon  (1906)  31  Pa. 
Super.  Ct.  146. 

Rhode  Island. — Spink  v.  New  York, 
N.  H.  &  H.  R.  R.  Co.  (1904)  26  R.  L 
115,  58  Atl.  499. 

Washington. — The  reported  case 
(American  State  Bank  v.  Butts, 
ante,  168). 


In  eiBlaent  donudii.  prooeedlns*. 

The  rule  has  been  often  applied  in 
eminent  domain  proceedings. 

Arkansas. — Texas  &  St.  L.  R.  Co.  v. 
Eddy  (1884)  42  Ark.  527;  Springfield 
&  M.  R.  Co.  V.  Rhea  (1884)  44  Ark.  258. 

California. — McNulty     v.     Lawley 

(1919)  —  Cal.  App.  — ,  184  Pac.  50; 
Yolo  Water  &  Power  Co,  v.  Edmands 

(1920)  —  Cal.  App.  — ,  195  Pac.  463. 
Iowa. — Dudley   v.   Minnesota  &  N. 

W.  R.  Co.  (1889)  77  Iowa,  408,  42  N.  W. 
359. 

Maryland.  —  Baltimore  v.  Carroll 
(1916)  128  Md.  68,  96  Atl.  1076;  Balti- 
more V.  Himmel  (1919)  135  Md.  65, 
107  Atl.   522    (as   stating  the   rule). 

Massachusetts. — Brackett  v.  Com. 
(1916)  223  Mass.  119,  111  N.  E.  1036, 
Ann.  Cas.  1918B,  863  (corporation). 
See  also  Brown  v.  Providence,  W.  &  B. 
R.  Co,  (1855)  5  Gray,  35. 

New  Hampshire. — Concord  Land  & 
Water  Power  Co.  v.  Clough  (1899)  69 
N.  H.  609,  45  Atl.  565.  * 

North  Carolina. — Suffolk  &  C.  R.  Co. 
V.  West  End  Land  &  Improv.  Co. 
(1904)  137  N.  C.  330,  68  L.  R.  A.  333. 
107  Am.  St.  Rep.  490,  49  S.  E.  350. 

But  in  the  eminent  domain  case  of 
Central  P.  R.  Co.  v.  Feldman  (1907) 
152  Cal.  303,  92  Pac.  849,  it  was  held 
that  ''while  the  assessed  value  of 
property  is  not  admissible  as  original 
evidence  of  its  market  value,  a  witness 
who  has  testified  as  an  expert  may 
properly,  on  cross-examination,  be 
asked  what  is  his  knowledge  regarding 
such  assessment,  for  the  purpose  of 
testing    the    value    of   his    opinion." 

The  rule  excluding  assessment 
values  in  eminent  domain  has  been 
applied  in  favor  of  a  city  taking  land 
in  eminent  domain.  Thus,  the  county- 
assessed  valuation  of  lands  is  not 
evidence  of  value  against  a  city  taking 
the  land  in  eminent  domain.  Re  North? 
lake  Ave.  (1917)  96  Wash.  344,  165 
Pac.  113.  See  also  Re  Seward  Park 
Ave.  (1917)  96  Wash.  698,  165  Pac. 
971. 

Where  a  city  takes  land  in  eminent 
domain  the  assessed  valuation  is  not 
evidence  against  the  city,  particularly 
where  the  assessment  is  by  a  "state 
agency."     Girard  Trust  Co,  v.  Phil- 
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adelphia  (1915)  248  Pa.  179,  93  Atl. 
947. 

In  Tarioiu  otlier  cajies* 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (American  State  Bank 
V.  Butts,  ante,  168)  that  the  assessed 
value  of  real  property  is  not  evidence 
of  value  in  an  action  in  regard  to 
land    claimed    to    be    a    homestead. 

The  assessed  value  of  land  is  not 
admissible  in  an  action  for  damages 
thereto.  No  inference  of  correctness 
can  be  drawn  from  a  failure  to  object 
that  the  valuation  is  too  low.  Ridley 
V.  Seaboard  &  R.  R.  Co.  (1899)  124  N. 
C.  37,  32  Sr  E.  379. 

The  rule  excluding  assessment 
values  as  evidence  of  value  has  been 
applied  in  an  action  for  damages  by 
fire  to  growing  wood  (Spink  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1904)  26  R.  I. 
115,  58  Atl.  499),  for  flowing  lands  (St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Magness 
(1909)  93  Ark.-46,  123  S.  W.  786),  and 
for  diversion  of  a  stream  (Hanover 
Water  Co.  v.  Ashland  Iron  Co.  (1877) 
84  Pa.  279,  10  Mor.  Min.  Rep.  204).  It 
has  been  also  applied  in  relation  to 
the  value  of  property  alleged  to  have 
been  converted  (Carper  v.  Risdon 
(1904)  19  Colo.  App.  530,  76  Pac.  744), 
to  the  value  of  property  mortgaged 
(Storrs  V.  Robinson  (1902)  74  Conn. 
443,  51  Atl.  135,  and  also  in  an  action 
to  quiet  title  (Swaim  v.  Swaim  (1893) 
134  Ini  596,  33  N.  E.  792).  The  rule 
was  also  applied  in  a  tenant's  suit  for 
loss  by  fire  of  buildings  which  the 
lease  required  him  to  keep  insured. 
Anthony  v.  New  York,  P.  &  B.  R.  Co. 
(1894)  162  Mass.  60,  37  N.  E.  780. 

In  an  action  for  damages  to  land  by 
a  railroad,  for  interference  of  ingress 
and  egress,  and  for  smoke,  cinders, 
sparks,  etc.,  it  was  held  that  ''there 
was  no  error  in  refusing  to  allow  the 
introduction  of  the  assessment  roll 
showing  the  valuation  of  the  property 
for  assessment  purposes,  made  by  the 
county  assessor.''  Ft.  Collins  De- 
velopment R.  Co.  V.  France  (1907) 
41  Colo.  512,  92  Pac.  953. 

In  an  action  to  set  aside  a  judicial 
sale  for  inadequacy  of  price,  the 
court  said:  ''The  evidence  of  what 
the  property  had  been  valued  at  in 
assessment  for  taxation  was  wholly 


irrelevant.  It  was  but  hearsay;  the 
opinion  of  the  assessor  or  the  tax- 
payer, given  out  of  court  and  with 
no  opportunity  for  cross-examination." 
Scott  V.  O'Neil  (1901)  23  Ky.  L.  Rep. 
331,  62  S.  W.  1042. 

The  assessed  valuation  of  real 
estate  is  no  evidence  of  value  in  a 
criminal  case.  Com.  v.  Tryon  (1906) 
31  Pa.  Super.  Ct.  146. 

The  assessed  valuation  is  not  ad- 
missible as  to  property  having  a 
market  value,  in  an  action  in  aid  of  an 
execution  on  the  ground  that  the  real 
estate  was  conveyed  away  for  less 
than  its  value.  American  Steel  & 
Copper  Plate  Co  v.  Bilter  (1916) 
200  111.  App.  175. 

b.  Qualified  rule. 

Some  of  the  cases  state  the  rule  as 
applicable  to  cases  in  which  the  owner 
does  not  participate  in  fixing  the 
assessed  value. 

Alabama. — Birmingham  Mineral  R. 
Co.  V.  Smith  (1889)  89  Ala.  305,  7  So. 
634  (obiter) ;  Savannah,  A.  &  M.  R.  Co. 
V.  Buford  (1894)  106  Ala.  303,  17  So. 
395;  Nashville  C.  &  St.  L.  R.  Co.  v. 
Garth  (1908)  155  Ala.  316,  46  So.  583; 
Pratt  Consol.  Coal  Co.  v.  Morton 
(1915)  14  Ala.  App.  194,  68  So.  1015. 

California. — San  Jose&A.  R.  Co.  v. 
Mayne  (1890)  83  Cal.  566,  23  Pac.  522. 
(obiter). 

Colorado. — Denver  &  R.  G.  R.  Co.  v. 
Heckman  (1909)  45  Colo.  470, 101  Pac. 
976. 

Illinois. — ^Lewis  v.  Englewood  Elev. 
R.  Co.  (1906)  223  111.  223,  79  N.  E. 
44;  Mercer  County  v.  Wolff  (1908)  237 
111.  74,  86  N.  E.  708;  Kelley  v.  People's 
Nat.  F.  Ins.  Co.  (1914)  262  111.  158,  50 
L.R.A.  (N.S.)  1164,  104  N:  E.  188. 

Indiana. — Chicago  &  E.  R.  Co.  v. 
Smith  (1892)  6  Ind.  App.  262,  33  N.  E. 
241;  Calahan  v.  Dunker  (1912)  51  Ind. 
App.  436,  99  N.  E.  1021. 

Louisiana. — Louisiana  R.  &  Nav. 
Co.  V.  Morere  (1906)  116  La.  998,  41 
So.  236. 

North  Carolina. — Hamilton  v.  Sea- 
board Air  Line  R.  Co.  (1909)  150  N.  C. 
193,  63  S.  E.  730. 

Oregon.  —  Oldenburg  v.  Oregon 
Sugar  Co.  (1901)  39  Or.  564,  65  Pac. 
869. 
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Thus,  it  has  been  held  that  the 
assessed  valuation  of  lands,  not  par- 
ticipated in  by  the  owner,  is  not 
evidence  of  value,  in  an  action  for 
damages  for  overflow  (Savannah,  A.  & 
M.  R.  Co.  V.  Buford  (1894)  106  Ala. 
303,  17  So.  395;  Oldenburg  v.  Oregon 
Sugar  Co.  (1901)  39  Or.  564,  65  Pac. 
869) ;  in  an  action  for  nuisance  in 
dumping  refuse  and  discharging  con- 
taminated water  (Pratt  Consol.  Coal 
Co.  V.  Morton  (1915)  14  Ala.  App.  194, 
68  So.  1015)  ;  in  an  action  for  damages 
to  lands  by  fire  (Chicago  &  E.  R.  Cq^  v. 
Smith  (1892)  6  Ind.  App.  262,  33  N.  E. 
241;  Hamilton  v.  Seaboard  Air  Line 
R.  Co.  (1909)  150  N.  C.  193,  63  S.  E. 
730) ;  in  an  action  against  a  railroad 
company  for  running  against  a  colt 
(Nashville,  C.  &  St.  L.  R.  Co.  v.  Garth 
(1908)  155  Ala.  316,  46  So.  583) ;  in  an 
action  against  a  railroad  for  injuring 
a  ditch  (Denver  &  R.  G.  R.  Co.  v. 
Heckman  (1909)  45  Colo.  470, 101  Pac. 
976) ;  in  an  action  to  declare  a  deed 
a  mortgage  (Calahan  v.  Dunker  (1912) 
51  Ind.  App.  436,  99  N.  E.  1021) ;  in 
eminent  domain  proceedings  (San 
Jos^  &  A.  R.  Co.  V.  Mayne  (1890)  83 
CaL  566,  23  Pac.  522  (obiter). 

An  assessor's  valuation  of  house- 
hold goods,  not  participated  in  by  the 
owner,  is  not  admissible  as  to  value 
of  the  goods,  in  an  action  upon  a 
policy  of  fire  insurance  thereon.  Kel- 
ley  V.  People's  Nat.  F.  Ins.  Co.  (1914) 
262  III.  158,  50  L.R.A.  (N.  S.)  1164, 104 
N.  E.   188. 

"So  long  as  assessments  are  not 
made  at  the  market  value  of  property 
in  this  state,  the  offering  of  them,  for 
the  purpose  of  showing  value  in 
expropriation  cases,  will  be  a  useless 
encumbering  of  the  record,"  unless 
accompanied  by  proof  that  the  ap- 
praisement was  made  by  the  owner 
himself.  Louisiana  R.  &  Nav.  Co.  v. 
Morere  (1906)  116  La.  998,  41  So.  236. 

c.  CnaeH   ad^nittinff   the   evidence. 

There  are  a  few  cases  in  which  the 
assessed  valuation  of  property  has 
been  held  admissible  as  evidence  of 
value.  Steam  Stone  Cutter  Co.  v.  Scott 
(1900)  157  Mo.  520,  97  S.  W.  1076; 
Ripton  V.  Brandon  (1907)  80  Vt  234» 
€7   Atl.    541;   Welland   v.    Middleton 


(1844)  11  It.  Eq.  Rep.  608;  Swift  v. 
M'Tiernan  (1848)  11  Ir.  Eq.  Rep.  602. 

In  Fox  V.  Baltimore  &  O.  R.  Co. 
(1890)  34  W,  Va.  466,  12  S.  E.  757, 
the  court  said  that  "in  the  case  of 
Mason  v.  Harper's  Ferry  Bridge  Co. 
(1882)  20  W.  Va.  223,  the  court  ad- 
mitted evidence  of  the  assessed  value 
for  purposes  of  taxation,  .  .  .  and  this 
court  said  it  was  not  error." 

In  an  action  against  stockholders  of 
a  dissolved  corporation,  where  it  was 
held  that  the  defendants  were  indebt- 
ed to  the  corporation  on  their  stock 
subscriptions,  the  court  said:  ''The 
objection  to  the  assessment  lists  is 
based  on  the  ground  that  they  were 
not  sworn  to.  These  were  the  official 
lists  on  which  the  defendants  paid 
their  taxes,  and  whilst  not  conclusive, 
and  not  even  entitled  to  as  much 
weight  as  they  would  have  been  if 
sworn  to  by  the  defendants  them- 
selves, were  still  lists  to  which  they 
as  taxpayers  had  given  their  assent, 
either  actual  or  implied,  and  were 
legitimate  evidence  to  be  thrown  into 
the  scales  with  the  rest."  Steam  Stone 
Cutter  Co.  v.  Scott  (1900)  157- Mo. 
.  520,  57  S.  W.  1076,  supra. 

A  poor-law  valuation  was  admitted 
as  some  evidence  of  value  in  Welland 
V.  Middleton  (1844)  11  Ir.  Eq.  Rep. 
603,  supra.  (It  is  pointed  out  in  Com.. 
V.  Heffron  (1869)  102  Mass.  148,  that 
'*the  statute  under  which  that  assess- 
ment was  made  and  recorded  not  only 
required  the  entry  in  a  book  of  a 
declaration  signed  by  the  commission- 
ers, stating  that  and  other  particulars, 
but  expressly  provided  that  'the  said 
book  shall,  after  the  signature  of  the 
said  declaration,  be  evidence  of  the 
truth  of  every  particular  so  entered 
therein.'  Stat.  1  &  2  Vict.  chap.  56, 
§§  64,  65.")  The  Welland  Case  was 
followed  in  Swift  v.  McTiernan 
(1848)    11    Ir.   Eq.    Rep.   602,   supra. 

Where  in  a  condemnation  proceed- 
ing the  lowest  estimate  by  a  witness 
was  $9,400,  and  the  commissioners 
fixed  the  compensation  as  $7,750;  and 
it  appeared  from  the  order  appealed 
from  that  the  property  was  assessed 
at  $1,200,  the  court  said  in  affirming 
the  order:  "This  is  some  evidence  of 
value  appearing  in  the  record^  which 
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the  commissioners  are  presumed  to 
have  considered,  and  we  are  not  dis- 
posed to  hold  that  $7,750  is  an  inade- 
quate compensation  for  property  as- 
sessed at  $1,200  by  public  officers 
personally  acquainted  therewith."  The 
court  had  also  said  that  the  com- 
missidners  ''are  unhampered  by  tech- 
nical rules  of  evidence  and  unrestrict- 
ed as  to  their  sources  of  information." 
Re  Simmons  (1909)  132  App.  Div.  574, 
116  N.  Y.  Supp.  952. 

It  was  held  in  Orleans  Levee  Dist. 
Conirs.  v.  Jackson  (1904)  113  La. 
124,  36  So.  912,  that  a  party  who  has 
for  years  paid  taxes  to  the  state  on 
property  which  is  sought  to  be  ex- 
propriated by  the  state  itself,  for 
purposes  strictly  public,  is  not  in 
position  to  argue  that  the  assessment 
made  of  that  property  for  many  years 
back  should  not  enter  at  all  as  a  factor 
in  the  consideration  of  the  question  of 
value. 

In  an  action  for  damages  for  de- 
stroying a  vessel,  it  was  held  proper 
to  admit  evidence  of  the  assessment 
J  value  of  the  vessel,  on  the  assurance 
of  th^  appellee  that  he  would  follow 
it  up  by  showing  that  the  appellant 
had  appeared  before  the  conimission* 
ers  and  asked  for  a  reduction  of  the 
assessment,  stating  that  the  amount 
of  th6  assesisment  was  more  than  the 
cost  of  the  boat,  or  more  than  it  was 
;  worth,  and  also  stated  the  amount  he 
paid  for  the  boat,  and  thereupon  the 
assessment  was  reduced  to  the  amount 
as  it  now  stands.  This  amounted  to 
a  declaration  as  to  the  value  of  the 
boat.  Crossage  v.  Philadelphia,  B.  & 
W.  R.  Co.  (1905)  101  Md.  698,  61  Atl. 
692. 

In  repelling  a  charge  of  fraud  rest- 
ing, among  other  circumstances,  on 
the  allegation  that  the  pretended  price 
paid  exceeded  very  much  the  value  of 
the  land,  it  was  held  that  the  defend- 
ants ought  to  have  been  allowed  to 
prove  that  it  was  assessed  at  the  price 
paid.  Gardwell  v.  Mebane  (1873)  68 
N.  C.  485,  tvhere  the  court  said  that 
the  assessed  value  was  not  proof  of 
value. 

It  had  b^eh  held  that  the  assessed 
valuation  hAied  oil  the  owner's  sworn 
dtat^mdnt  id  eVit^eiice  of  value. 


Thus,  the  assessed  valuation  of  per- 
sonal property  based  on  the  owner's 
sworn  valuation  was  held  admissible 
as  an  admission;  not,  however,  con- 
clusive. Daniels  v.  Fowler  (1898)  123 
N.  C.  35,  31  S.  E.  598. 

In  Gayle  v.  Court  of  County  Comrs. 
(1908)  155  Ala.  204,  46  So.  261,  where 
the  defendant,  in  proceedings  for 
taking  a  road,  testified  on  cross-ex- 
amination at  what  value  he  had  given 
in  all  his  lands  for  assessment,  it  was 
held  the  tax  assessment  book  was  not 
subject  to  the  objection  that  it  ^as 
irrelevant  and  immaterial. 

So,  the  record  of  the  assessed  val- 
uation of  the  capital  stock  of  a  corpo- 
ration, founded  on  and  following  the 
statutory  sworn  statement  made  by  the 
proper  corporation  officer  is  admissi- 
ble as  evidence  of  the  value  of  the 
stock.  Ohlwine  v.  Pfaffman  (lSl3) 
52  Ind.  App.  357,  100  N.  E.  777 ;  Kliige 
v.  Ries  (1917)  66  Ind.  App.  610,  117 
N.  E.  262. 

d.  Evidence  rejected  as  too  remote  in 

time. 

Thus,  assessment  values  of  1913  and 
1914  were  held  too  remote  in  estimat- 
ing damages  caused  in  1911.  Bal- 
timore &  0.  R.  Co.  V.  Kahl  (1914)  124 
Md.  299,  92  Atl.  770  (not  necessary  to 
decision). 

In  Miller  v.  Windsor  Water  Co. 
(1892)  148  Pa.  429,  23  Atl.  1132,  Ijhe 
court  said:  "The  first  specification 
charges  error  in  excluding  defendant's 
offer  to  show  the  assessment  of  plain- 
tiff's property  for  taxation  in  1882  as 
some  evidence  of  its  market  value  in 
1890,  when  it  was  appropriated  by 
defendant.  The  bare  statement  of  the 
proposition  is  strongly  persuasive,  if 
not  conclusive,  of  its  want  of  merit. 
At  best,  such  assessments  or  valu- 
ations are  a  very  unreliable  measure 
of  market  value  at  the  time  they  are 
made.  As  a  general  rule,  they  differ 
so  widely  from  actual  market  values 
that  no  one  ever  thinks  of  accepting 
them  as  a  measure  by  which  to  sell  or 
buy.  While  in  a  few  counties  they 
are  merely  up  to  the  legal  standard^  in 
a  large  majority  they  are  less  thin 
one  half,  and  in  others  less  than  one 
third.      Our    attention    was    recently 
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called  to  a  modified  form  of  assessor's 
oath,  in  which  that  official,  in  ease  of 
his  conscience,  obligated  himself  not 
to  assess  at  more  than  33  per  cent  of 
actual  value.  If  the  offer  had  been 
to  prove  a  recent  assessment  of  plain- 
tiff's property,  it,  doubtless,  would 
have  been  entertained." 

1H»  Owner's   %)aluation   for   assessment. 
a.  General  rule. 

The  owner's  valuation  in  rendering 
property  for  assessment  is  evidence 
of  value.  United  States  v.  First  Nat. 
Bank  (1918)  250  Fed.  299,  Ann.  Gas. 
1918E,  36;  Beckwith  v.  Talbot  (1874) 
2  Colo.  639  (cattle);  Vernon  Shell 
Road  Go.  V.  Savannah  (1894)  95  Ga. 
387,  22  S.  E.  625  (corporation); 
Maysville  &  B.  S.  R.  Co.  v.  Sparks 
(1893)  14  Ky,  L.  Rep.  671  (obiter)  ; 
Rosenberger  v.  H.  E.  Wilcox  Motor  Co. 
(1920)  —  Minn.  — ,  177  N.  W.  625 
(corporation ;  obiter) ;  Toledo  Consol. 
Street  R.  Co.  v.  Toledo  Electric  Street 
R.  Co.  (1893)  12  Ohio  C.  C.  367,  5  Ohio 
C.  D.  643  (corporation)  ;  Mifflin  Bridge 
Co.  v^  Juniata  County  (1891)  144  Pa. 
365, 13  L.R.A.  431,  22  Atl.  896  (same) ; 
West  Chester  &  W.  PL  Road  Co.  v. 
Chester  County  (1897)  182  Pa.  40,  37 
Atl.  905  (same). 

This  has  been  held  in  eminent 
domain  proceedings.  United  States 
v.  First  Nat.  Bank  (1918)  250  Fed; 
299,  Ann.  Cas.  1918E,  36;  Vernon 
Shell  Road  Co.  v.  Savannah  (1894) 
95  Ga^  387,  22  S.  E.  625;  Toledo 
ConsoL  Street  R.  Co.  v.  Toledo  Elec- 
tric Street  R.  Co.  (1893)  12  Ohio  C.  C. 
367,  5  Ohio  C^D.  643;  Mifflin  Bridge 
Co.  V.  Juniata  County  (1891)  144  Pa. 
365,  18  L.R.A.  431,  22  Atl.  896;  West 
Chester  &  W.  PI.  Road  Co;  v.  Chester 
County  (1897)  182  Pa.  40,  37  Atl.  905. 

In  United  States  v.  First  Nat.  Bank 
(Fed.)  supra,  it  was  held  that  the 
owner's  valuation  in  listing  lands  for 
taxes  was  admissible  in  eminent  do- 
main proceedings,  as  independent 
evidence  of  value  as  well  as  for  pur- 
poses of  contradiction  of  the  owner; 

In  Baltimore  v.  Himmel  (1919)  135 
Md.  65,  107  Atl.  522,  the  court  ex- 
pressed a  similar  opinion. 

In  a  proceeding  by  a  city  to  ap^ 
propriate  to  public  use  for  streets  so 


much  of  the  toll  road  of  a  company 
as  was  within  the  city,  it  was  held 
that  ''evidence  as  to  the  market  value 
of  the  stock  of  a  corporation  and  the 
amount  at  which  its  property  is  re- 
turned for  taxation  is,  of  course,  not 
conclusive  as  to  the  value  of  the  prop- 
erty owned  by  the  corporation,  but 
such  evidence  may  be  considered  by 
the  jury  for  what  it  is  worth,  in 
connection  with  other  evidence,  as 
throwing  light  upon  the  value  of  the 
property."  Vernon  Shell  Road  Co.  v. 
Savannah  (1894)  95  6a.  387,  22  S.  £. 
625,  supra. 

The  rule  has  been  also  applied  as 
to  the  value  of  cattle,  in  an  action  on 
contract  (Beckwith  v.  Talbot  (1874) 
2  Colo.  639),  and  in  an  action  for  dam- 
ages in  obstructing  ingress  and  egress 
(Maysville  &  B.  S.  R.  Co.  v.  Sparks 
(1893)  14  Ky.  L.  Rep.  671  (obiter, 
supra) . 

In  an  action  against  a  corporation 
for  selling  its  stock  to  the  plaintiff 
with  false  representations  as  to  its 
value,  the  court  expressed  the  opin- 
ion that  the  statements  of  the  defend- 
ant's treasurer  to  the  city  assessor, 
placing  a  less  value  upon  the  defend- 
ant's assets,  was  competent  evidence. 
Rosenberger  v.  H.  E.  Wilcox  Motor 
Co.  (1920)  —  Minn.  — ,  177  N.  W.  625, 
supra. 

But  the  value  as  given  for  assess- 
ment by  the  owner  is  not  conclusive 
on  him  in  eminent  domain  proceed- 
ings. New  Orleans  P.  R.  Co.  v.  Mur- 
rell  (1884)  36  La.  Ann.  344. 

And  the  owners  of  real  property 
are  not  estopped  by  their  tax  returns 
under  oath,  valuing  such  property  at 
less  than  $5,000,  from  asserting  that 
such  property  has  that  value,  in  order 
to  sustain  the  jurisdiction  of  the 
Federal  Supreme  Court  of  a  writ  of 
error  to  review  a  judgment  of  the 
Hawaiian  supreme  court  in  an  action 
of  ejectment.  Spreckles  v.  Brown 
(1908)  212  U.  S.  208,  53  L.  ed.  476,  29 
Sup.  Ct.  Rep.  256. 

It  may  be  noted,  while  not  within 
the  scope  of  this  annotation,  that  in 
an  eminent  domain  case  the  court  said : 
''The  testimony  as  to  statements  made 
by  one  who  was  a  director,  a  clerk, 
and  the  auditor  of  the  corporate  pe- 
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titioner,  and  by  another  who  was  its 
vice  president  and  managing  director, 
to  an  assessor  of  the  city  of  Boston, 
as  to  the  value  of  that  petitioner's 
real  estate,  rightly  was  excluded.  It 
does  not  appear  that  these  oificers 
were  authorized  by  the  corporation  to 
speak  for  it  on  that  subject,  or  that 
such  statements  were  within  the 
scope  of  their  official  duty."  Brackett 
V.  Com.  (1916)  223  Mass.  119,  111  N. 
E.  1036,  Ann.  Cas.  1918B,  863. 

The  owner's  valuation  for  assess- 
ment has  been  admitted  as  a  decla- 
ration or  admission  against  interest. 
Shoemaker  Co.  v.  Munsey  U911)  37 
App.  D.  C.  95;  Southern  R.  Co.  v.  Tharp 
(1898)  104  Ga.  560,  30  S.  E.  795; 
Western  &  A.  R.  Co.  v.  Tate  (1907) 
129  Ga.  526,  59  S,  E.  266;  St  Louis,  O. 
H.  &  C.  R.  Co.  V.  Fowler  (1898)  142 
Mo.  670,  44  S.  W.  771. 

In  an  action  to  fix  the  value  of  real 
property  between  landlord  and  tenant, 
the  affidavit  of  value  of  the  landlord's 
agent  in  listing  the  property  for  tax^ 
ation  some  two  years  before  was  held 
admissible  as  a  declaration  against 
interest.  Shoemaker  Co.  v.  Munsey 
(D.  C.)  supra. 

In  an  action  for  damages  in  firing 
timber  by  sparks,  it  was  held  that  the 
return  of  a  taxpayer,  as  contained  in 
the  tax  receiver's  digest,  may  be  con- 
sidered by  the  jury  on  the  issue  of  the 
value  of  the  property  therein  included, 
as  an  admission.  Western  &  A.  R.  Co. 
V.  Tate  (Ga.)  supra.    . 

The  value  of  land  as  set  down  in 
his  tax  list  by  a  tenant  in  common  is 
evidence  in  eminent  domain  proceed- 
ings against  him,  and  also  against  his 
cotenant,  when  they  had  stipulated 
that  they  were  cotenants  and  that  one 
half  of  the  damages  was  to  be  as- 
sessed to  each,  St.  Louis,  0.  H.  &  C. 
R.  Co.  V.  Fowler  (Mo.)  supra. 

So,  the  assessed  valuation  of  per- 
sonal property  based  on  the  owner's 
sworn  valuation  is  admissible  as  an 
admission;  not,  however,  conclusive 
as  to  value.  Daniels  v.  Fowler  (1898; 
123  N.  C.  35,  31  S.  E.  598. 

The  owner's  valuation  for  assess- 
ment has  also  been  admitted  in  con- 
tradiction of  his  testimony.  Gayle  v. 
Court  of  County  Comrs.    (1908)    155 


Ala.  204,  46  So.  261;  Southern  R.  Co. 
V.  Tharp  (1898)  104  Ga.  560,  80  S.  E. 
795;  Indiana  Union  Traction  Co.  v. 
Benadum  (1908)  42  Ind.  App.  121^ 
83  N.  E.  261 ;  Louisville  &  N.  R.  Co.  v. 
White  Villa  Club  (1913)  155  Ky.  452, 
159  S.  W.  983  (obiter). 

After  the  decision  in  Cincinnati,  H. 
&  L  R.  Co.  V.  McDougal  (1886)  10& 
Ind.  179,  8  N.  E.  571,  infra,  UI.  b,  the 
statute  was  changed  (1891)  so  as  to 
require  tiie  owner  to  state  the  value 
of  his  personal  property  for  taxation, 
and  such  list  was  held  admissible  as 
contradicting  the  owner  on  the  ques- 
tion of  value.  Indiana  Union  Trac- 
tion Co.  V.  Benadum  (1908)  42  faicL 
App.  121,  83  N.  E.  261,  an  action  for 
injury  to  a  racing  mare  while  being 
loaded  on  defendant's  car  for  ship- 
ment. The  court  points  out  that  the 
above  change  in  the  statute  was  evi- 
dently overlooked  by  the  court  in 
German  Mut.  Ins.  Co.  v.  Nieweddle 
(1894)  11  Ind.  App.  624,  39  N.  E.  534, 
where  it  was  held  that  a  personal- 
property  tax  list  sworn  to  by  the  own- 
er is  not  admissible  to  contradict 
him  as  to  the  value  of  stock,  ki  an  ac- 
tion on  a  fire  insurance  policy  on  the 
stock. 

In  a  condemnation  proceeding  the 
court  said  and  held:  ''There  is  con- 
flict upon  affidavits  filed  as  to  what 
the  omitted  testimony  in  fact  was; 
but,  accepting  the  petitioner's  version 
as  entirely  correct,  it  could,  in  no  view 
of  the  case,  have  been  material. 
Henry,  one  of  the  defendants,  testified 
that  he  swore  his  property  before  the 
assessor  at  much  less  than  he  valued 
it  before  the  commissioners.  As  to 
the  estimate  for  taxation,  unfortu- 
nately too  common  a  course,  but  one 
which  could  have  no  weight  in  deter- 
mining the  value  of  the  property  in 
question,  incompetent  in  fact  for  that 
purpose,  though  perhaps  admissible 
to  tend  to  contradict  his  testimony  in 
chief;  if  any  stress  was  given  that, 
there  should  have  been  none,  as  the 
evidence  was  entirely  irrelevant,  bas- 
ing as  it  does  the  claim  for  compensa- 
tion mainly  upon  the  fact  of  special 
injury  to  respondent's  present  busi- 
ness." Virginia  &  T.  R.  Co.  v.  Henry 
(1878)  8  Nev.  165. 
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d«  Cases  excluding  the  evidence. 

In  some  cases  it  has  been  held  that 
the  owner's  valuation  was  not  evidence 
of  value.  Burdick  v.  Valerius  (1912) 
172  111.  App.  267;  Bartlesville  Inter- 
uban  R.  Co.  v.  Quaid  (1915)  51  Okla* 
166,  L.R.A.1918A,  653,   151  Pac.  891. 

In  an  action  for  damaging  an  auto- 
mobile, it  was  held  not  error  to  e^ 
elude  a  personal  property  tax  sched- 
ule purporting  to  have  been  made  out 
by  the  plaintiff.  Burdick  v.  Valerius 
(IlL)  supra. 

In  Bartlesville  Interurban  R.  Co.  v. 
Quaid  (Okla.)  supra,  it  was  held  that 
'^assessors'  lists  are  not  admissible  as 
admissions  against  interest  as  to  value 
of  property  listed  for  assessment, 
where  the  issue  as  to  value  is  raised 
in  a  civil  action  between  the  owner 
and  parties  other  than  the  state."  The 
court  said :  'The  stress  of  the  law  is 
laid  upon  listing,  and  not  on  valuation, 
by  the  owner;,  and  the  fixing  of  the 
valuation  is  the  duty  of  the  assessor. 
It  is  the  duty  of  the  assessor  to  re- 
quire the  owner  to  make  a  statement 
to  him  of  the  value,  but  the  assessor 
may  not  place  the  value  on  the  lists  at 
the  amount  stated  by  the  owner;  and 
it  is  often  the  common  experience  of 
the  citizen  that  his  opinion  as  to  the 
value  differs  greatly  from  that  of  the 
assessor,  but  the  opinion  of  the  asses- 
sor in  this  particular  prevails  to  the 
taxpayer's  discomfort.  Such  lists  are 
competent  as  a  solemn  declaration, 
under  oath,  as  to  whether  certain 
property  was  listed,  or  was  claimed  by 
the  taxpayer;  but  to  admit  said  lists  as 
an  admission  against  the  owner  as  to 
value  of  property  listed  would  be  to 
admit  irrelevant  evidence,  for  the  rea- 
son that  the  statement  when  signed 
was  made  for  the  purpose  of  listing 
the  property,  and  not  for  the  purpose 
of  fixing  the  value  of  the  property." 

And  the  owner's  valuation,  in  ren- 
dering property  for  assessment,  has 
been  held  not  admissible  as  evidence 
of  value  where  the  law  does  not  re- 
quire him  to  value  it;  United  States 
V.  Goodloe  (1920)  204  Ala.  484,  86 
So.  546 ;  San  Jose  &  A.  R.  Co.  v.  Mayne 
(1890)  83  Cal.  566,  23  Pac.  522 ;  Mar- 
tin V.  New  York  &  N.  E.  R.  Co.  (1892) 
62  Conn.  331,  25  Atl.  239;  Cincinnati, 
17  A.L.R.— 12. 


H.  &  I.  R.  Co.  V.  McDougall  (1886)  108 
Ind.  179,  8  N.  E.  671.  See  also  Wray 
V.  Knoxville.  L.  F.  &  J.  R.  Co.  (1904) 
113  Tenn.  544,  82  S.  W.  471. 

A  tax  list  is  "not  competent,  either 
for  or  against  the  lister,  as  original, 
substantive  evidence,  to  establish  the 
value  of  a  particular  article  of  prop- 
erty for  purposes  other  than  taxation. 
.  .  .  This  is  especially  so  in  a  case 
where  it  is  sought  to  arrive  at  the 
value  of  one  article,  by  proving  the 
value  of  others  with  which  that  in 
question  was  listed."  Cincinnati,  H. 
&  I.  R.  Co.  V.  McDougall  (1886)  108 
Ind.  179,  8  N.  E.  571. 

In  Putnam  v.  White  (1920)  — 
Ala.  App.  — ,  88  So.  355,  an  action  for 
damages  for  setting  fire  whereby  the 
plaintiff's  barn,  etc.,  was  burned,  the 
court  said:  "The  evidence  tshowed 
that  the  barn  was  burned  on  the  4th 
of  March,  1918;  that  it,  together  with 
other  buildings,  was  on  a  60-acre 
tract  of  land  owned  by  plaintiff. 
There  was  clearly  no  error  in  sustain- 
ing plaintiff's  objection  to  the  ques- 
tion on  cross-examination,  'Whether 
he  assessed  the  place  for  taxation  for 
the  year  1917,  and  for  what  sum/ 
This  was  not  the  proper  way  to  prove 
the  market  value  of  the  farm  at  the 
time  it  was  burned,  or  at  any  other 
time."  (The  court  does  not  say  that 
the  owner  was  not  required  to  value 
the  property  for  assessment,  but  it 
seems  that  he  was  not  so  required,  as 
it  was  of  the  same  year  (1917)  to 
which  the  decision  in  the  Goodloe 
case  related.) 

IV.  Complaints  to  itssesHing  authorities. 

That  an  owner  said  to  the  assessor 
that  the  appraised  value  was  more 
than  the  property  was  worth  is  admis- 
sible in  eminent  domain  proceedings  a 
year  later  as  an  admission  against 
himself.  Patch  v.  Boston  (1888)  146 
Mass.  52,  14  N.  E.  770,  772. 

See  also  Gossage  v.  Philadelphia,  B. 
&  W.  R.  Co.  (1905)  101  Md.  698,  61  S. 
W.  692,  supra,  II.  c. 

So  is  a  pencil  memorandum  of  value, 
handed  by  the  owner  to  an  assessor, 
admissible  in  eminent  domain  pro- 
ceedings. Manning  v.  Lowell  (1899) 
173  Mass.  100,  53  N.  E.  160. 
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An  unsworn  statement  of  an  owner 
made  to  the  appeal  tax  court  was  held 
admissible  in  an  eminent  domain  pro- 
ceeding, in  Baltimore  v.  Himmel 
(1919)  135  Md.  65,  107  Atl.  522. 

F.  Special   slatutea. 

Although  the  statute  makes  a  tax 
assessment  evidence  of  value,  the 
court  held  it  error  to  admit  it  where, 
in  condemnation  proceedings,  a  part  of 
two  lots  was  taken,  saying:  ''Ordi- 
narily, the  assessment  offered  should 
be  limited  to  the  particular  property 
involved  in  the  proceeding;  for,  when 
two  or  more  pieces  are  combined,  there 
is  no  certain  means  of  knowledge 
affording  ground  for  a  just  and  fair 
apportionment,  unless  the  land  is  all 
of  the  same  quality  and  appears  to 
have  b^en  valued  by  the  acre  or  the 
lot."  Gauley  &  E.  R.  Co.  v.  Conley 
(1919)  84  W.  Va.  489,  7  A.L.R.  157, 
100  S.  E.  290. 

Returns  made  to  the  state  tax  com- 
missioner by  a  corporation  are  not 
•evidence  of  value  in  eminent  domain 
proceedings,  when  the  statute  pro- 
vides that  such  return  ''shall  be  open 
only  to  the  inspection  of  the  tax  com- 
missioner, his  clerks,  and  assistants, 
And  such  other  officers  of  the  com- 
monwealth as  may  have  occasion  to 
inspect  it  for  the  purpose  of  assessing 
or  of  collecting  taxes,"  Brackett  v. 
€om.  (1916)  223  Mass.  119,  111  N.  E. 
1036,  Ann.  Cas.  1918B,  863. 

In  Williams  v.  Brown  (1904)  137 
Mich.  569,  100  N.  W.  786,  it  was  held 
that  a  person  may  not  be  asked  on 
cross-examination  what  value  he  put 
on  certain  mill  property  in  his  tax  list 
(he  did  not  own  the  land),  where  the 
statute  provided  that  no  tax  statement 
made  by  a  taxpayer  "shall  be  used  for 
any  other  purpose  except  the  making 
of  an  assessment  for  taxes  as  herein 
provided,  or  for  enforcing  the  pro- 
visions of  this  act." 

VI,  Texas  cases. 

It  was  held  in  Boyer  v.  St,  Louis,  S. 
F.  &  T.  R.  Co.  (1903)  97  Tex.  107,  76 
S.  W.  441,  an  action  for  damages  for 
construction  of  a  railroad,  that  it  was 
error  not  to  permit  the  owner  to  state 
that  the  valuation  on  his  renditions 


of  property  were  put  on  by  the  as- 
sessor, and  not  by  him,  as  their  only 
effect  was  as  evitlence  of  an  admission. 
The  court  said:  "As  presented,  the 
valuations  appeared  to  be  either  the 
acts  of  the  plaintiffs,  or  those  of 
the  assessor  acquiesced  in  by  plain- 
tiffs. .  .  .  They  were  therefore  ad- 
missible." 

An  owner's  valuation  in  a  list  for 
assessment  is  not  evidence  of  value. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Abney 
(1888)  3  Tex.  App.  Civ.  Cas.  §  414 
(condemnation  proceeding) ;  McLane 
V.  Paschal  (1889)  74  Tex.  20,  11  S.  W. 
837  (homestead) ;  Ft.  Worth  &  R.  G. 
R.  Co.  V.  Kell  (1890)  4  Tex.  App.  Civ. 
Cas.  214,  16  S.  W.  936  (condemnation 
proceeding) ;  San  Antonio  v.  Diaz 
(1901)  —  Tex.  Civ.  App.  — ,  62  S.  W. 
549  (action  for  damages  for  contami- 
nation of  water).  Contra:  Burton 
Lumber  Co.  v.  Houston  (1907)  45 
Tex.  Civ.  App.  363,  101  S.  W.  822; 
Hengy  v.  Missouri,  K.  &  T.  R.  Co. 
(1908)  —  Tex.  Civ.  App.  — ,  109  S.  W. 
402;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Koch 
(1912)  —  Tex.  Civ.  App.  — ,  144  S.  W. 
1035. 

In  an  action  for  damages  to  prop- 
erty by  the  construction  of  a  tunnel 
and  its  approaches,  the  court  said: 
"The  proposition  under  this  assign- 
ment is,  in  substance,  that  a  tax  ren- 
dition which  purports  only  to  give  a 
correct  list  of  property  without  any 
statement  of  value  by  the  party  ren- 
dering is  inadmissible  as  against  such 
party  on  the  issue  of  the  value  of  the 
property.  The  rendition  was  made  by 
the  general  manager  of  appellant, 
and,  while  the  valuation  of  the  prop- 
erty is  not  sworn  to  by  him,  there  is 
nothing  on  the  face  of  the  record  of 
said  rendition  to  indicate  that  the 
valuation  was  not  made  by  him,  or,  if 
made  by  the  assessor,  that  he  did  not 
acquiesce  therein,  and  ...  it  was 
admissible  in  evidence  as  an  admission 
by  plaintiff  as  to  the  value  of  the  prop- 
erty at  the  time  the  rendition  was 
made.  Of  course  such  admission  was 
not  binding  on  plaintiff,  and  could 
only  be  admitted  as  a  circumstance 
tending  to  show  the  value  of  the  prop- 
erty." Burton  Lumber  Co.  v.  Hous- 
ton, supra. 
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The  owner's  valuation  for  assess- 
ment is  admissible  in  condemnation 
proceedings  as  an  admission.  Hengy 
V.  Missouri,  K.  &  T.  R.  Co.  supra. 

In  an  action  for  damages  for  block- 
ing ingress,  etc.,  it  was  held  that  the 
owner's  valuation  for  taxes  was  ad- 
missible as  evidence  of  value  and  also 
as  an  admission  against  interest. 
Gulf,  C.  &  S.  P.  R.  Co.  V.  Koch,  supra. 

In  Crystal  City  &  U.  R.  Co.  v.  Isbell 
(1910)  —  Tex.  Civ.  App.  —  126  S.  W. 
47,  it  was  held  that  such  valuation, 
while  no  criterion  of  value  in  con-^ 
demnation  proceedings,  is  admissible 
as  tending  to  contradict  the  owner's 
evidence. 

In  an  action  for  damages  by  fire,  it 
was  held  (obiter)  that  the  owner,  in 


cross-examination,  might  be  asked,  in 
contradiction  of  his  testimony,  at 
what  value  he  had  rendered  the  prop- 
erty for  taxes.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Hapgood  (1918)  —  Tex.  Civ. 
App.  — ,  201,  S.  W.  1040. 

In  an  action  for  damages  for  killing 
an  animal,  the  owner's  valuation  of 
the  same  for  taxes  was  held  admissi- 
ble as  an  admission  and  as  contradic- 
tion. Ft.  Worth  &  R.  G.  R.  Co.  v. 
Chisholm  (1912)  —  Tex.  Civ.  App.  — , 
146  S.  W.  988. 

In  condemnation  proceedings,  the 
owner's  valuation  for  assessment  was 
held  admissible  in  contradiction  as 
an  admission.  Trinity  &  B.  V.  R.  Co. 
V.  Orenbaum  (1915)  —  Tex.  Civ.  App. 
— ,  173  S.  W.  631.  B.  B.  B. 


IRA  L.  MILLER,  Plff.  in  Err., 

v. 

ELWYN  POND. 

Michigan  Supreme  Court  ^^  June  6,  1021. 
(—  Mich.  — ,  183  N.  W.  24.) 

Landlord  and  tenant  —  assignment  of  lease  —  taking  partner. 

Taking  a  partner  into  a  business  is  not  a  violation  of  a  covenant  against 
assignment  of  the  lease  of  the  property  where  the  business  is  conducted, 
if  the  lessees  retain  their  interest  in  the  business  and  continue  active  in 
its  management. 

[See  note  on  this  question  beginning  on  page  183.] 


Error  to  the  Circuit  Court  for  Genesee  County  (Brennan,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  a  summary  proceeding  brought  to 
recover  possession  of  certain  leasehold  premises.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Harold  Goodman,  for  plaintiff 
in  error: 

Taking  in  a  partner  to  a  lease  vio- 
lates the  covenant  against  assignment. 

Roe  ex  dem.  Dingley  v.  Sales,  1 
Maule  &  S.  297, 105  Eng.  Reprint,  111; 
Emery  v.  Hill,  67  N.  H.  330,  39  Atl. 
266;  Glendening  v.  Western  U.  Teleg. 
€o.  163  App.  Div.  489,  148  N.  Y.  gupp. 
552;  Blessing  v.  Fetters,  40  Cal.  App. 
471,  181  Pac.  108;  Re  G^orgalas  Bros. 
245  Fed.  129;  16  R.  C.  L.  §  330. 

If  the  contention  of  the  defendant 
is  sustained,  that  new  partners  to  the 
lease  may  be  taken  in,  there  can  be  no 


objection  to  the  withdrawal  of  old 
ones.  Yet  even  that  is  a  conveyance 
of  an  interest  in  the  lease.  Logically 
viewed,  it  is  a  breach  of  the  covenant 
against  assignment. 

Varley  v.  Coppard,  L.  R.  7  C.  P.  505, 
26  L.  T.  N.  S.  882,  20  Week.  Rep.  972 
Langton  v.  Henson,  92  L.  T.  N.  S.  805 
Loveless  v.  Fitzgerald,  42  Can.  S.  C 
254,  2  B.  R.  C.  809,  17  Ont.  L.  Rep 
254;  Tober  v.  Collins,  130  111.  App 
333. 

Mr.  George  W.  Cook,  for  defendant 
in  error: 

The  sale  of  a  two-thirds  interest  in 
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the  business  of  Ische  Brothers  to 
Elwyn  Pond  did  not  violate  the  cove- 
nant in  the  lease  against  assigning  or 
transferring  the  lease,  or  subletting 
the  premises  or  any  part  thereof. 

24  Cyc.  969 ;  McAdam,  Land.  &  T.  § 
141 ;  Underbill,  Land.  &  T.  §  627 ;  Tay- 
lor.  Land.  &  T.  §  426;  Livingston  v. 
Stickles,  7  Hill,  253;  Jackson  ex  dem. 
Stevens  v.  Silvernail,  15  Johns.  278; 
Riggs  V.  Pursell,  66  N.  Y.  193 ;  Roose- 
velt V.  Hopkins,  33  N.  Y.  81;  Hargrave 
V.  King,  40  N.  C.  (5  Ired.  Eq.)  430,  8 
Mor.  Min.  Rep.  408;  Boyd  v.  Frater- 
nity Hall  Asso.  16  111.  App.  574;  Ma- 
loney  v.  Smith,  16  Ala.  App.  595,  80 
So.  169;  Schroeder  v.  King,  38  Conn. 
78;  Presby  v.  Benjamin,  169  N.  Y.  377, 
57  L.R.A.  317,  62  N.  E.  430;  Randol  v. 
Scott,  110  Cal.  595,  42  Pac.  976; 
Spangler  v.  Spangler,  11  Cal.  App. 
321,  104  Pac.  995 ;  Swartz  v.  Bixler,  261 
Pa.  282,  104  Atl.  591;  White  v.  Huber 
Drug  Co.  190  Mich.  212,  157  N.  W.  60. 

Steere,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Plaintiff  instituted  summary  pro- 
ceedings before  a  circuit  court  com- 
missioner of  Genesee  county  to  re- 
cover possession  of  certain  leasehold 
premises  known  as  No.  527  South 
Saginaw  street  in  the  city  of  Flint. 
The  case  was  retried  on  appeal  to 
the  circuit  court  of  Genesee  county 
before  the  court  without  a  jury  on 
stipulated  facts,  and  judgment  ren- 
dered for  defendant. 

So  far  as  material  to  the  question 
raised,  it  was  shown  that  prior  to 
January  6,  1920,  plaintiff  was  own- 
er by  assignment  from  the  lessor  of 
a  written  lease  given  by  Sarah  E. 
Burr,  of  Flint,  to  Charles  E.  Ische 
and  Will  Ische,  dated  January  10, 
1911,  running  for  five  years,  with 
the  privilege  of  renewal  for  an  ad- 
ditional five  years  from  January  10, 
1916.  They  were  partners  when  the 
lease  was  made  and  thereafter  in 
possession  of  the  leased  premises, 
operating  a  shoe  store  under  the 
firm  name  of  Ische  Brothers.  The 
lease  runs  to  "Ische  Brothers,  Will 
C.  Ische,  and  Charles  E.  Ische,  co- 
partners." The  property  leased  is 
described  as  "the  first  floor  and 
north  half  of  the  basement  of  store 
building  at  No.  527  South  Sag- 
inaw street,  second  ward  of  Flint," 


the  same  "to  be  occupied  for  a  gener- 
al shoe  store"  at  a  rental  of  "$1,000 
each  year,  payable  monthly  in  ad- 
vance," and  in  case  the  provided 
privilege  of  release  for  five  years 
more  is  exercised  the  rental  is  spec- 
ified as  "the  sum  of  $6,000  payable 
$1,200  each  year,  payable  monthly 
in  advance."  The  lessees  are  re- 
quired to  keep  the  premises  in  re- 
pair, etc.  The  instrument  aJso  pro- 
vides: "Said  parties  of  the  second 
part  further  covenant  that  they  will 
not  assign  or  transfer  this  lease  or 
sublet  said  premises,  or  any  part 
thereof,  without  the  written  assent 
of   the   parties   of  the    first   part. 

•  •  a 

It  further  contains  the  customary 
provision,  that  in  case  rent  is  not 
paid  when  due,  or  "if  default  shall 
be  made  in  any  of  the  covenants 
herein  contained,  then  it  shall  be 
lawful  for  said  party  of  the  first 
part,  her  certain  attorney,  heirs, 
representatives,  and  assigns,  to  re- 
enter into,  repossess  the  said  prem- 
ises, and  the  said  parties  of  the  sec- 
ond part,  and  each  and  every  other 
occupant  to  remove  and  put  out." 

On  January  6,  1920,  the  Ische 
Brothers  sold  to  defendant,  Elwyn 
Pond,  a  two-thirds  interest  in  their 
stock  of  goods,  for  which  a  bill  of 
sale  was  given,  and  took  hini  into 
partnership  with  them.  By  the  pa- 
pers which  they  executed  the  shoe 
business  was  to  be  continued  under 
the  firm  name  of  Ische  Brothers  at 
527  South  Saginaw  street  for  a  term 
of  one  year  and  four  days.  Pond  to 
act  as  manager,  for  which  he  was 
to  draw  $25  per  week,  and  the  Ische 
Brothers  were  to  "act  only  in  an  ad- 
visory capacity"  in  the  management 
of  the  business.  No  mention  was 
made  of  the  lease  in  the  papers 
which  they  executed  between  them. 

On  learning  of  the  agreement  be- 
tween Ische  Brothers  and  defendant 
Pond  plaintiff  gave  notice  of  for- 
feiture of  the  lease  "for  breach  of 
the  covenant  against  subletting  and 
assigning,"  ^nd  demanded  posses- 
sion of  the  premises  from  the  three 
partners.  On  their  failing  to  sur- 
render possession  the  summary  pro- 
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ceedings  involved  here  were  insti- 
tatecL 

The  trial  court  filed  an  opinion 
holding  that,  while  inferable  Pond 
**was  given  an  interest  in  the  lease," 
he  was  not  shown  to  be  an  assignee 
of  the  lease,  and  under  the  facts 
stipulated  his  joint  occupation  of 
the  premises  with  Ische  Brothers,  as 
a  partner  for  conduct  of  the  busi- 
ness carried  on  there,  did  not  render 
his  guilty  of  unlawful  possession  of 
the  premises.  Plaintiff's  right  to 
review  was  preserved  by  requests, 
objections,  and  exceptions  timely 
made. 

The  question  involved  and  argued 
by  counsel  is  whether  taking  Pond 
into  partnership,  selling  him  an  in- 
terest in  the  stock  with  a  propor- 
tionate share  in  the  profits,  and 
committing  to  him  management  of 
the  business  then  being  conducted 
xm  the  leased  premises  with  the  oth- 
er members  of  the  firm  yet  acting  in 
an  advisory  capacity,  violated  the 
covenant  in  the  lease  against  assign- 
ing or  transferring  the  same  or  sub- 
letting the  premises,  or  any  part 
thereof,  without  written  consent  of 
the  lessor. 

Appellant's  contention  is  squarely 
planted  in  the  brief  of  his  counsel, 
upon  the  proposition  that  ''taking  in 
a  partner  to  a  lease  violates  the  cove- 
nant against  assignment,"  which 
it  is  asserted  all  authority  holds, 
that  whether  it  violates  a  covenant 
against  subletting  is  not  involved, 
and  cases  cited  to  that  point  do  not 
apply;  while  counsel  for  defendant 
insists  the  adjudicated  cases  hold 
that,  under  a  similar  covenant  to 
that  found  in  the  lease  under  con- 
sideration, taking  a  partner  into  a 
business  or  trading  firm,  as  done 
here,  does  not  violate  a  covenant 
against  either  assigning  or  sublet- 
ting. 

In  approaching  the  subject  we 
are  confronted  with  the  general  rule 
that  forfeitures  are  not  favored  in 
law,  especially  when  they  devest  es- 
tates, and  restrictions  in  leases 
against  assignments  or  subleases,  as 
also  other  conditions  in  contracts 
providing  for  disabilities  and  for- 
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feitures,  are  to  be  given  a  strict  con- 
struction against  those  for  whose 
benefit  they  are  introduced,  when  of 
questionable  import  or  in  any  wise 
open  to  construction.  Upon  that 
point,  and  for  illustration  covering 
the  question  before  us,  it  is  said  in 
White  V.  Huber  Drug  Company,  190 
Mich.  212,  157  N.  W.  60 :  "It  has 
been  said,  however,  that  covenants 
against  assignment  or  underletting 
are  not  favorably  regarded  by  the 
courts,  and  are  liberally  construed 
in  favor  of  the  lessees.  But  this 
means  only  that  the  scope  of  the 
term  'assignment'  will  not  be  en- 
larged by  the  courts,  and  that  the 
covenant  will  not  be  considered  as 
violated  by  any  technical  transfer 
that  is  not  fairly  and  substantially 
an  assignment,  as  where  a  tenant, 
without  license  from  his  landlord, 
tak^s  a  third  party  into  partnership 
and  lets  such  party  into  joint  pos- 
session with  him." 

Counsel  for  plaintiff  urge  that 
this  recognition  of  the  rule  defend- 
ant contends  for  was  irrelevant  to 
the  issue  in  that  case,  and  mere  dic- 
tum, necessarily  no  stronger  than 
Roosevelt  v.  Hopkins,  33  N.  Y.  81, 
cited  as  authority  for  the  doctrine, 
which,  it  is  argued,  does  not  go  that 
far,  but  was  decided  on  the  ground 
that  the  prohibition  against  assign- 
ment was  not  intended  to  interdict 
transactions  between  partners. 

In  the  White  Case  the  charged 
violation  of  a  restriction  in  the  lease 
under  consideration  was  an  assign- 
ment by  one  corporation  to  another, 
and  it  may  be  conceded  what  was 
said  as  to  partners  was  only  illus- 
trative. It  is,  however,  the  inter- 
pretation of  the  Roosevelt  Case,  sus- 
tained by  recognized  authority  as 
follows : 

"Where  the  lessee  is  a  firm,  a 
mere  change  in  the  partners  which 
compose  it,  or  the  taking  in  of  a  new 
partner,  is  not  a  breach  of  a  condi- 
tion against  an  assignment.  Nor  is 
such  conduct  on  the  part  of  the  les- 
see a  subletting."  Underbill,  Land. 
&  T.  p. 1050. 

"The  covenant  [not  to  assign]  is 
not  broken  by  associating  others 
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with  the  lessee  in  the  enjoyment  of 
the  term ;  as  by  changing  the  mem- 
bership of  a  firm."  McAdam,  Land. 
&  T.  3d  ed.  p.  500. 

"A  condition  against  subletting  or 
assignment  is  not  broken  where  the 
tenant  takes  another  into  partner- 
ship with  him  and  lets  such  person 
into  joint  possession  of  the  prem- 
ises. Nor  is  such  a  condition  in  a 
lease  to  a  partnership  broken  by  a 
change  ih  the  firm  by  the  admission 
or  withdrawal  of  partners,  or  by  a 
dissolution  of  the  firm  and  a  trans- 
fer of  the  possession  to  one  of  the 
partners.  But  the  organization  of  a 
corporation  by  the  partnership  and 
a  transfer  of  the  lease  to  such  cor- 
poration is  a  breach."    24  Cyc.  969. 

Wq  think  it  may  fairly  be  said 
from  an  examination  of  the  deci- 
sions touching  this  question  in  oth- 
er jurisdictions,  both  English  and 
American,  that  the  authorities  are 
not  entirely  harmonious  upon  the 
subject,  and  cases  are  to  be  found 
on  either  side  of  the  question.  Con- 
ceding what  was  said  in  the  White 
Case  to  be  dictum,  it  may  be  noted  in 
passing  that,  so  far  as  this  court 
has  touched  the  question,  it  favored 
the  view  that  taking  in  a  partner 
does  not  in  itself  violate  a  condition 
against  assigning  a  lease.  In  Tif- 
fany on  Landlord  and  Tenant,  p« 
926,  the  subject  is  discussed  with  ci- 
tation of  authorities,  and  it  is  said 
in  part :  "Upon  the  question  wheth- 
er a  stipulation  against  an  assign- 
ment or  sublease  of  the  premises 
precludes  an  assignment  or  sul>- 
lease  of  part  of  the  premises,  or  an 
assignment  of  an  undivided  interest 
therein,  the  cases,  though  few  in 
number,  are  not  in  harmony."  . 

It  is  unquestioned  that  the  assign- 
ing of  a  lessee's  entire  interest  in  a 
lease  to  a  partner  or  to  others  will 
work  a  forfeiture.  In  such  cases 
the  lessee  is  no  longer  interested  in 
the  premises,  and  seeks  to  put  in 
possession  a  new  tenant  to  attorn  to 
the  landlord.  Here  the  old  members 
of  the  firm  did  not,  by  any  written 
instrument  of  demise,  assign  the 
lease  or  withdraw,  but  remained  in 
the  same  business,  conducted  in  the 


same  firm  name  as  before,  only  with 
a  new  firm  partner  in  joint  occupa- 
tion, for  conduct  of  the  business. 
No  direct  demise  or  even  mention 
was  made  of  the  lease  in  that  con- 
nection, and  only  by  implication 
from  the  fact  that  defendant  had 
purchased  an  interest  in  the  busi- 
ness and  become  a  partner  in  the 
firm  can  an  assignment  of  any  in- 
terest in  the  lease  be  claimed.  De- 
fendant was  undoubtedly  interested 
in  the  lease  so  far  as  it  related  to 
being  maintained  for  the  business 
conducted  on  the 
premises  leased,  but  J;f^/^^^*  ■■* 

it     does     not     follow    asulcnment  of 

that  he  became  an  i«Vtt^i?'^'** 
assignee  of  an  in- 
terest in  the  lease,  in  violation  of  the 
wording  of  the  prohibition  against 
assigning.  The  provision  of  the 
prohibiting  clause  claimed  to  have 
been  violated  is  that  Ische  Brothers 
"will  not  assign  nor  transfer  this 
lease."  By  the  disjunctive  "or" 
they  are  further  restricted  from 
subletting  "said  premises,  or  any 
part  thereof,"  which  is  not  claimed 
to  have  been  violated  and  which  is 
in  its  essentials  a  distinct  independ- 
ent restriction,  which  plaintiff  ad- 
mits is  not  involved  here. 

By  the  strict  construction  ap- 
plied in  case  of  restrictions  gainst 
demise,  a  prohibition  against  assign- 
ing a  lease  does  not  prohibit  as- 
signing any  interest  therein,  which 
is  all  that  is  claimed  here.  In 
Roosevelt  v.  Hopkins,  supra,  the  les- 
sees were  partners  under  the  firm 
name  of  Hopkins  &  Crow.  Their 
lease  provided  they  should  not  "de- 
mise, sell,  underlet,  or  assign  over 
said  premises  to  any  person  or  per- 
sons whatsoever."  Crow  retired 
from  the  firm,  and  the  business  was 
afterwards  conducted  by  a  new  firm 
styled  Hopkins  &  Brothers,  which 
sublet  a  part  of  the  premises.  The 
court  there  said:  "They  neither 
demised,  sold,  underlet,  nor  assigned 
the  entire  property  embraced  in  the 
lease.  They  were  not  prohibited 
from  subletting  portions  of  the 
premises;  and  the  exercise  of  this 
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rights  therefore,  gave  no  cause  of 
action  to  the  plaintiff." 

''An  assignment  of  a  lease  is  the 
transfer  of  a  tenant's  whole  estate 
therein  to  some  third  person.  .  .  . 
If  the  grantor  conveys  a  shorter 
term  or  a  less  estate  than  he  him- 
self had  in  the  premises,  or  if  a  les- 
see for  life  grants  a  term  of  years, 
provided  the  life  should  continue  so 
long,  tills  is  not  an  assignment  of 
the  freehold,  but  only  a  grant  of  a 
term,  and  will  in  neither  case 
amount  to  more  than  an  under- 
lease."   Taylor,  Land.  &  T.  §  426. 

"By  the  assignment  the  tenant 
parts  with  his  entire  interest,  and  a 
new  tenant  takes  his  place,  with 
whom  the  landlord  must  deal  as 
with  his  predecessor."  Underhill, 
Land.  &  T.  p.  1052. 

No  such  situation  presented  itself 
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here.  If  Ische  Brothers  parted  with 
title  to  any  interest  in  the  lease, 
which  is  but  an  inference,  they  did 
not  part  with  their  entire  interest  in 
the  leasehold  estate  which  they  held 
in  the  premises,  nor  in  the  business 
conducted  there.  They  yet  were  en- 
titled to  possession  as  tenants  and 
bound  to  attorn  to  the  landlord  as 
before.  No  difference  in  the  author- 
ized kind  of  business,  manner  of 
conducting  it,  or  care  of  the  prem- 
ises, is  shown  or  claimed.  The  stip- 
ulated facts  do  not  sustain  plaintiff's 
technical  claim  of  forfeiture  for  vi- 
olating the  covenant  of  the  lease 
forbidding  its  assignment,  when 
measured  by  the  rule  of  strict  con- 
struction applicable  to  breaches  of 
conditions  working  forfeitures  of 
leasehold  estates. 
The  judgment  is  affirmed. 


ANNOTATION. 


Taking  partner  or  assigning  to  cotenant  as  breach  of  provision  in  lease  against 

assignment  or  subletting. 


For  assignment  of  lease  as  breach 
of  covenant  against  subletting,  see  the 
annotation  in  7  A.L.R.  249. 

Takins  partner. 

There  are  but  few  cases  in  point. 

In  the  reported  case  (Miller  v. 
Pond,  ante,  179),  where  a  lease  ran 
to  "Ische  Brothers,  Will  C.  Ische  and 
Charles  E.  Ische,  copartners,"  and 
they  sold  to  a  third  party  a  two-thirds 
interest  in  their  stock  of  goods,  giv- 
ing him  a  bill  of  sale,  and  took  him 
into  partnership  with  them,  no  men- 
tion being  made  of  the  lease,  it  is  held 
that  this  was  no  breach  of  a  provision 
in  the  lease  that  "said  parties  of  the 
second  part  further  covenant  that 
they  will  not  assign  or  transfer  this 
lease,"  there  being  no  assignment  of 
the  lease  and  no  prohibition  against 
assignment  of  an  interest  therein. 

Perhaps  the  most  frequently  cited 
American  case  on  this  subject  is 
Roosevelt  v.  Hopkins  (1865)  33  N.  Y. 
81,  referred  to  in  the  reported  case 
(Miller  v.  Pond).  The  first  head- 
note  in  the  Roosevelt  Case  is  as 
follows:      "A   provision    in    a    lease 


against  subletting  the  demised  prop- 
erty, without  the  consent  of  the  lessor, 
does  not  apply  to  a  mere  change  in 
the  business  firm  of  the  lessees,  inci- 
dent to  the  admission  of  a  new  part- 
ner or  the  withdrawal  of  an  old  one." 
It  appears  from  the  report  of  the  case 
that  the  lessor  in  a  lease  to  Hopkins 
&  Crow,  a  firm  consisting  of  the  two 
defendants,  sued  them  for  a  breach 
of  covenants  in  the  lease;  that  the 
lease  provided  "that  the  said  party 
of  the  second  part  should  not,  during 
the  continuance  of  the  term,  demise, 
sell,  underlet,  or  assign  over  the  said 
premises  to  any  person  or  persons 
whatsoever,  or  for  any  term  or  time 
whatsoever,"  etc.;  that  a  clause  pro- 
hibiting underletting  any  part  of  the 
premises  had  been  stricken  out  before 
the  lease  was  executed  by  the  lessee; 
that  "the  firm  of  Hopkins  &  Crow, 
the  second  party,  was  dissolved  in  the 
early  part  of  the  term,  the  defendant 
Crow  retiring  from  the  firm,  and  busi- 
ness was  afterwards  conducted  by  a 
new  firm  styled  Hopkins  &  Brothers. 
This  new  firm  sublet  the  part  of  the 
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premises  used  in  the  business  of  Hop- 
kins &  Crow,  but  continued  in  posses- 
sion of  the  residue."  The  court,  in 
affirming:  a  judgment  for  the  defend- 
ants, said, inter  alia;  "The dissolution 
of  the  partnership  of  the  defendants 
was  not  a  breach  of  their  cove- 
nant, and  subjected  them  to  no  new 
liabilities  to  the  plaintiff  (Hoffman  v. 
iEtna  F.  Ins.  Co.  (1865)  82  N.  Y.  405, 
88  Am.  Dec.  337).  They  neither  de- 
mised, sold,  underlet,  nor  assigned 
the  entire  property  embraced  in  the 
lease.  They  were  not  prohibited 
from  subletting  portions  of  the  prem- 
ises; and  the  exercise  of  this  right, 
therefore,  gave  no  cause  of  action  to 
the  plaintiff."  It  appears  from  a 
copy  of  the  printed  appeal  papers  in 
the  case  that  the  original  lease  was  to 
"Hopkins  &  Crow,"  which  was  a  firm 
composed  of  Francis  Hopkins  and 
James  N.  Crow  (the  two  defendants) ; 
that  on  its  dissolution  said  Hopkins 
became  the  owner  of  Crow's  estate 
and  interest  in  the  lease;  that  the  sub- 
letting referred  to  in  the  report  as 
by  the  new  firm  was  done,  not  by  the 
new  firm,  but  by  Francis  Hopkins, 
and  was  of  a  part  of  the  part  of  the 
premises  used  by  the  old  firm;  that 
the  new  firm  was  in  existence  before 
the  dissolution  of  the  old  one,  and 
consisted  of  said  Francis,  and  of  John 
and  Frederick  Hopkins;  and  that  the 
complaint  of  the  plaintiff  was  dis- 
missed. The  plaintiff,  in  his  "Points" 
in  the  court  of  appeals,  states  that  the 
new  firm  took  the  premises  by  agree- 
ment between  the  old  and  new  firm, 
but  there  seems  to  be  no  foundation 
in  the  papers  for  this  statement.  The 
earlier  papers  do  not  indicate  any 
contest  by  reason  of  the  change  in 
the  firm,  but  the  plaintiff's  said 
"Points"  made  the  above  statement  of 
fact,  and  also  argued  that  "the  dis- 
solution of  the  partnership  of  the  de- 
fendants, and  transfer  by  them  to  the 
new  firm  of  Hopkins  &  Brothers  of 
the  lease,  being  entirely  voluntary, 
was  a  breach  of  the  covenant  not  to 
assign  the  lease,  and  made  them  lia- 
ble for  damages."  (The  Hoffman 
Case  cited  by  the  court  as  aforesaid 
related  to  the  construction  of  an  in- 
surance policy.) 


In  Maloney  v.  Smith  (1918)  16  Ala. 
App.  595,  80  So.  169,  it  was  held  that 
the  taking  of  a  partner  is  not  a  breach 
of  a  condition  against  subletting  in  a 
lease  of  the  premises  where  the  part- 
nership business  is  carried  on. 

Where  a  lease  from  A  to  B,  "and 
those  whom  he  may  associate  'With 
him  for  the  purpose"  of  mining,  con- 
tained a  clause  "the  said  B  not  to  sell 
or  assign  this  lease,  under  forfeiture 
of  the  same,  without  consulting  said 
A,"  it  was  held  that  B  would  not  in- 
cur a  forfeiture  by  recognizing  by 
conveyance  his  associates,  on  behalf 
of  whom  and  himself  he  procured  the 
lease,  and  that,  therefore,  a  bill  by 
them  to  require  him  to  do  so  was  not 
demurrable.  Hargrave  v.  King  (1848) 
40  N.  C.  (5  Ired.  Eq.)  480,  8  Mor. 
Min.  Rep.  408. 

In  Boyd  v.  Fraternity  Hall  Asso. 
(1885)  16  111.  App.  574,  where  a  hotel 
was  leased  to  husband  and  wife,  and 
the  husband,  with  the  knowledge  and 
implied  assent  of  the  wife,  carried  on 
a  saloon  business  in  one  of  the  rooms, 
of  which  he  had  exclusive  possession 
for  that  purpose,  and  later  took  in  a 
partner  in  the  business  of  keeping  a 
saloon  in  such  room,  it  was  held  that 
there  was  no  breach  of  the  provision 
in  the  lease  that  "it  is  further  agreed 
by  the  party  of  the  second  part,  that 
neither  they  nor  their  legal  represent- 
atives will  underlet  said  premises  or 
any  part  thereof,  or  assign  this  lease." 

But  in  Roe  ex  dem.  Dingley  v.  Sales 
(1813)  1  Maule  &  S.  297,  105  Eng. 
Reprint,  111,  the  taking  of  a  partner 
by  a  lessee,  and  agreeing  that  he 
should  have  the  exclusive  use  of  part 
of  the  premises  and  the  joint  use  of 
the  rest  of  them,  was  held  to  breach 
a  provision  in  the  lease  for  re-entry 
in  case  the  lessee,  his  executors,  etc., 
should  demise,  lease,  grant,  or  let  the 
said  demised  premises,  or  any  part  or 
parcel  thereof,  or  convey,  alien,  as- 
sign, or  set  over  the  indenture  or  his 
or  their  estate  therein,  or  any  part 
thereof,  to  any  person  or  persons 
whomsoever,  for  all  or  any  part  of  the 
said  term,  etc. 

Varley  v.  Coppard  (1872)  L.  R.  7  C. 
P.  (Eng.)  505,  26  L.  T.  N.  S.  882,  20 
Week.  Rep.  972,  herewith  referred  to. 
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seems  to  be  taken  as  authority  for  the 
obiter  statement  in  Emery  v.  Hill 
(1892)  67  N.  H.  830,  39  Atl.  266,  that 
if  a  lessee  firm  admits  new  members, 
and  transfers  to  the  new  partnership 
their  interest  in  the  lease,  the  trans- 
action would  be  an  assignment  of 
"the  lease"  or  "an  interest  therein/' 
within  a  restrictive  covenant.  But  it 
appears  from  mems.  on  pp.  332  &  80 
of  67  N.  H.  that  this  was  in  one  of 
certain  opinions,  which,  while  ap- 
proved by  a  member  of  the  court,  were 
prepared  by  someone  else  from  the  de- 
ceased chief  justice's  notes,  etc.» 
which  were  often  brief. 

In  Blessing  v.  Fetters  (1919)  40  Cal. 
App.  471,  181  Pac.  108,  where  it  was 
held  that  there  had  been  a  waiver,  a 
lessee  of  hotel  premises,  under  a  cove- 
nant not  to  assign  the  lease  without 
the  written  consent  of  the  landlord, 
took  in  a  partner  and  assigned  to  him 
without  the  landlord's  written  con- 
sent a  half  interest  in  the  lease  and 
moneys  deposited  under  its  terms,  and 
the  court  said:  "Though  the  assign- 
ment of  the  half  interest  in  the  lease 
to  banks  and  its  use  by  the  partner- 
ship were  without  the  written  consent 
of  the  landlord  and  in  violation  of  the 
covenant  in  the  lease,  they  did  not 
create  a  forfeiture  of  the  lease,  es- 
pecially after  the  landlord  had  accept- 
ed the  rent  with  knowledge  of  the 
assignment." 

While  this  annotation  does  not  in- 
clude the  question  whether  or  not  a 
contract  by  the  lessee  with  a  third 
person,  who  is  to  have  a  share  of  the 
profits  of  the  business  conducted  on 
the  leased  premises,  makes  the  third 
person  a  partner,  it  may  be  pemais- 
sible  to  refer  to  Boston  Elev.  R.  Co. 
V.  Grace  &  H.  Co.  (1901)  50  C.  C.  A. 
239,  112  Fed«  279,  where  the  lessee 
of  premises,  upon  which  it  had,  in 
the  lease,  agreed  to  erect  and  main- 
tain a  chute  and  other  amusement 
structures,  contracted  with  a  third- 
party  corporation  to  build  a  chute, 
agreeing  that  the  said  third  party 
should  have  a  lien  upon  the  enter- 
prise and  its  income,  and  exclusive 
possession  until  the  amount  owing  to 
it  under  the  contract  was  paid,  where- 
upon it  should  have  a  one-third  in- 


terest in  the  chute  enterprise  and  its 
incidents.  It  was  held  that  the  third 
party  was  the  agent  of  the  lessee, 
which  had  not  by  the  contract 
breached  the  provision  in  the  lease 
against  subletting,  and  that,  upon  the 
completion  of  the  contract  as  to  build- 
ing and  payment,  so  that  the  third 
party  became  equitably  entitled  to  an 
assignment  of  one  third  of  the  lessee's 
interest  in  the  enterprise  and  lease, 
there  would  be  no  breach  of  the  afore- 
said provision  until  there  had  been  a 
delivery  of  such  an  assignment.  It 
may  be  noted  also,  in  this  connection, 
that  in  Markowitz  v.  Greenwall  The- 
atrical Circuit  Co.  (1903)  —  Tex,  Civ. 
App.  — ,  76  S.  W.  74,  it  was  held  that 
the  employment  by  the  lessee  of  an 
opera  house,  of  a  person  as  business 
manager  of  the  opera  house  during 
the  term  of  the  lease,  and  an  agree- 
ment to' pay  him  a  share  of  the  profits, 
was  not  a  subletting  or  an  assign- 
ment, and  not  a  transgression  of  a 
statutory  prohibition  against  sublet- 
ting without  the  landlord's  consent. 

Assianment  to  a  eotenant. 

Perhaps  the  real  explanation  of  the 
conflict  in  the  cases  is  in  general  that 
some  construe  the  restriction  strictly 
against  the  lessor,  and  others  do  not. 

The  leading  English  authority  on 
the  point  is  Varley  v.  Coppard  (Eng.) 
supra,  where  a  lessee  had,  with  the 
lessor's  consent,  assigned  his  estate 
in  the  premises  to  two  persons  who 
were  partners  in  trade,  and  on  the  dis- 
solution of  the  partnership  one  of  the 
assignees  assigned  his  estate  and  in- 
terest in  the  premises  to  the  other 
without  the  lessor's  consent.  It  was 
held  that  this  second  assignment  was 
a  breach  of  the  provision  in  the  origi- 
nal lease,  that  neither  the  lessee  nor 
his  assigns,  etc.,  should  assign  the 
demised  premises  without  the  consent 
of  the  lessor.  The  court  said:  "The 
covenant,  though  it  relates  to  the  es- 
tate of  the  two,  necessarily  involves 
the  interest  of  each;  it  means  that 
neither  of  them  shall  assign  the  whole 
or  any  part  of  his  interest  without 
consent;  otherwise,  a  tenant  might 
assign  all  but  a  sixty-fourth  part." 

While  in  Bristol  v.  Westcott  (1879) 
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L.  R.  12  Ch.  Div.  (Eng.)  461,  infra, 
Jessel,  M.  R.,  said  in  reference  to  the 
Varley  Case:  "I  do  not  know  that  I 
should  have  decided  even  that  case 
in  the  same  way,  for  the  deed  was  not 
in  point  of  law  an  assignment,  but  a 
release,"  the  English  cases  have  in 
general  followed  the  Varley  Case. 
Thus,  it  was  considered  a  binding  au- 
thority in  Langton  v.  Henson  (1905) 
92  L.  T.  N.  S.  (Eng.)  805,  where  a 
lessee,  with  the  lessor's  consent,  as- 
signed his  interest  in  the  lease  to  A, 
who,  with  like  consent,  assigned  the 
unexpired  term  to  B  &  C,  who  were 
partners,  and  on  the  later  dissolution 
of  the  firm,  C  assigned  to  B,  without 
consent  of  the  lessor,  all  his  interest 
of  and  in  the  premises,  it  was  held 
that  there  was  a  breach  of  the  cove- 
nant in  the  original  lease,  on  the  part 
of  the  lessee  for  himself  and  his  as- 
signs, not  to  "assign  over,  underlet,  or 
otherwise  part  with  these  presents  or 
the  hereditaments  and  premises  here- 
by demised  or  any  part  thereof,  for  all 
or  any  part  of  the  term  hereby 
granted,"  etc. 

So,  the  Varley  Case  was  considered 
as  conclusive  in  Loveless  v.  Fitzgerald 
(1909)  42  Can.  S.  C.  254,  2  B.  R.  C. 
809  (affirming  (1908)  17  Ont.  L.  Rep. 
254),  where  a  lease  was  assigned  by 
the  lessees,  with  the  approval  of  the 
lessor,  to  two  persons  who  were  part- 
ners, and,  on  dissolution  of  the  firm, 
one  of  the  partners  assigned  to  the 
other  his  interest  in  the  lease  without 
the  lessor's  consent,  and  it  was  held 
that  this  was  a  breach  of  the  provi- 
sion in  the  lease  that  the  lessees  will 
not  assign  or  sublet,  without  leave, 
"to  any  other  person  or  persons  whom- 
soever." 

In  Saxeney  v.  Panis  (1921)  —  Mass. 
— ,  131  N.  E.  331,  a  case  where  it  was 
held  that  there  had  been  a  waiver,  the 
court  said :  "An  assignment  of  inter- 
est in  a  lease  by  one  of  two  lessees  to 
the  other  is  a  breach  of  a  covenant 
against  assignment,  although  the  les- 
sees were  partners;  and,  if  not 
waived,  is  a  defense  to  an  action  upon 
a  covenant  of  renewal" — citing  the 
Varley  and  Loveless  Cases,  and  Emery 
V.  Hill  (1892)  67  N.  H.  330,  39  Atl. 
266,  infra,  under  "Miscellaneous." 


In  Tober  v.  Collins  (1906)  130  IIL 
App.  333,  where  a  lease  to  two  part- 
ners contained  a  provision  against  as- 
signment, with  a  clause  permitting 
one  lessee  to  sell  out  to  the  other,  and 
the  lessees  assigned  to  A  and  B,  with 
the  consent  of  the  lessor,  which  stated 
that  there  should  be  no  further  as- 
signments or  subletting,  and  there- 
after C,  without  the  consent  of  the 
lessor,  assigned  his  interest  in  the 
lease  to  A,  it  was  held  that  this  was 
a  breach  of  the  covenants  of  the  lease. 

In  Glendening  v.  Western  U.  Teleg. 
Co.  (1914)  163  App.  Div.  489,  148 
N.  Y.  Supp.  552,  where  a  lessee  took 
in  a  partner  and  later  sold  out  to  the 
partner,  this  was  held  to  be  a  breach 
of  a  provision  in  the  Iciase  against 
assignment,  although  the  papers  ex- 
ecuted by  the  lessee  in  selling  out  did 
not  in  terms  assign  the  lease,  but  ap- 
pointed the  buyer  the  lessee's  attor- 
ney irrevocably  "to  hold,  sell,  assign, 
or  surrender"  the  lessee's  interest  in 
the  lease. 

—  cases  holding  there  was  no  breach. 

See  Roosevelt  v.  Hopkins  (1865)  33 
N.  Y.  81,  as  set  out  in  the  first  part 
of  this  annotation. 

In  Bristol  v.  Westcott  (1879)  L.  R. 
12  Ch.  Div.  (Eng.)  461,  a  lease  to  two 
partners  contained  a  provision  that 
they,  "their  executors,  administrators, 
or  assigns,  or  any  or  either  of  them, 
will  not  during  the  said  term  assign, 
underlet,  or  part  with  the  possession  of 
the  said  hereby  demised  premises  or 
any  part  thereof  to  any  person  or  per- 
sons, without  the  written  consent"  of 
the  lessor,  her  heirs,  or  assigns.  It  was 
held  that  there  was  no  breach  where 
one  of  the  lessees,  on  dissolution  of 
the  firm,  agreed  to  assign  to  the  other 
his  estate  and  interest  in  the  lease- 
hold premises  with  the  consent  of  the 
lessor,  if  such  consent  could  be  ob« 
tained,  and  signed  a  further  memoran- 
dum,  reciting  that  he  had  given  sole 
possession  of  the  leasehold  premises 
to  such  other;  since  each  of  the  part- 
ners was  from  the  first  in  full  posses- 
sion, so  that  the  covenant  must  be 
construed  only  as  inhibiting  the  part- 
ing with  possession  to  any  person  oth- 
er than  one  of  those  two  to  whom  pos- 
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session  was  given  by  the  original 
lease.  ^ 

€k)mpare  Glendening  v.  Western  U. 
Teleg.  Co.  (1914)  108  App.  Div.  489, 
148  N.  Y.  Supp.  552,  supra. 

In  Spangler  v.  Spangler  (1909)  11 
CaL  App.  321, 104  Pac.  995,  it  was  held 
that  an  assignment  by  one  colessee  to 
the  other,  of  all  her  interest  in  the 
lease,  is  not  a  breach  of  a  provision 
in  the  lease  that  the  lessees  should 
not  assign  the  lease,  as  the  provision 
must  be  strictly  construed,  and  it  did 
not  provide  that  neither  should  as« 
sign  nor  that  one  should  not  assign 
to  the  other. 

In  McCormick  v.  Stowell  (1885)  188 
Mass.  431,  where  a  lease  contained  a 
covenant  that  the  lessee  "or  others 
having  his  estate  in  the  premises  will 
not  assign  this  lease  .  .  .  without 
the  consent  of  the  lessor,'*  and  the 
lessee,  with  the  lessor's  consent,  as- 
signed one  undivided  half  of  his  in- 
terest in  the  lease  to  a  third  person, 
who  thereafter  reassigned  the  same  to 
the  original  lessee  without  the  lessor'n 
consent,  it  was  held  that  this  consti- 
tuted no  breach  of  the  covenant. 

The  general  question  whether  a 
provision  not  to  assign  applies  to  re- 
assignments  to  the  original  lessee  is 
not  within  the  scope  of  this  annota- 
tion. 

In  Boyd  v.  Fraternity  Hall  Asso. 
(1885)  16  m.  App.  574,  set  out  in  the 
first  part  of  this  note,  the  court  said 
and  held:  "Where  a  lease  is  jointly 
to  two,  and  by  an  arrangement  be- 
tween them  each  occupies  a  several 
portion  of  the  premises,  such  several 
uses  cannot  justly  be  regarded  as 
breaches  of  a  covenant  not  to  under- 
let." 

Reference  may  be  here  made  to 
Swartz  V.  Bixler  (1918)  261  Pa.  282, 
104  Atl.  591,  where  there  was  a  lease 
to  the  three  partners  of  a  iirm,  and 
one  of  them  died,  and  his  interest  in 
the  firm  was  purchased  from  his  ex- 
ecutrix by  one  of  the  surviving  part- 
ners, but  an  inventory  of  the  firm's 
assets,  from  which  the  interest  of  the 
deceased  partner  was  ascertained  in 
accordance  with  the  terms  of  the  arti- 
cles of  partnership,  did  not  include 
any  interest  in  the  lease,  and  no  as- 


signment was  executed,  and  it  was 
held  that  there  was  no  breach  of  the 
following  provision  in  the  lease: 
"And  the  said  parties  of  the  second 
part  also  agree  not  to  sublet  the  said 
demised  premises  or  any  portion 
thereof,  or  to  assign  this  lease  either 
by  themselves,  judicial  sale,  operation 
of  law,  or  otherwise,  without  permis- 
sion in  writing  to  that  effect  first  had 
and  obtained  from  the  said  party  of 
the  first  part."  Another  clause  in 
the  lease  provided:  "This  agreement 
shall  be  binding  upon  the  executors, 
administrators,  successors,  or  assigns 
of  the  parties  hereto."  The  claim  that 
the  death  and  the  passing  of  the  de- 
cedent's interest  to  his  personal  rep- 
resentative violated  the  covenant  was 
met  by  the  fact  that  the  landlord  ac- 
cepted rent  from  the  surviving  lessees 
after  the  death  of  decedent  and  after 
the  granting  of  letters  to  his  execu- 
trix, at  a  time  when  he  knew  of  the 
death  of  the  decedent. 

Misoellaneous* 

In  White  v.  Huber  Drug  Co.  (1916) 
190  Mich.  212,  157  N.  W.  60,  cited  in 
the  reported  case  (Miller  v.  Pond, 
ante,  179),  there  was  a  transfer  by 
the  lessee  corporation  of  all  its  prop- 
erty, including  its  rights  under  the 
lease,  to  a  new  corporation  not  iden- 
tical with  the  lessee,  and  the  transfer 
was  held  a  breach  of  the  provision  in 
the  lease  against  assignment  or  trans- 
fer. 

In  Emery  v.  Hill  (1892)  67  N.  H. 
330,  39  Atl.  266,  where  the  owners 
leased  premises  to  a  firm,  which  later 
formed  a  corporation  composed  of  the 
partners  and  others,  and  the  firm 
transferred  to  the  corporation  all  the 
firm's  assets,  including  real  estate,  it 
was  held  that  there  was  a  breach  of 
the  covenant  in  the  lease  that  the 
lessees  would  "not  lease  or  underlet 
said  premises  or  any  portion  thereof, 
or  assign  this  lease  or  any  interest 
therein,  without  the  written  consent 
of  the  lessors." 

The  report  of  Doty  v.  Heiser  (1910) 
48  Colo,  490,  111  Pac.  67,  does  not  give 
the  facts  sufficiently  to  make  it  of 
value  except, upon  questions  of  prac- 
tice. '  B.  B.  B. 
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MYRTLE  B.  SACKETT 

V. 

MASONIC  PROTECTIVE  ASSOCIATION  of  Worc^bter,  Massachusetts, 

Appt. 

Nebraska  Supreme  Courts  May  19,  102t, 

(_  Neb.  — ,  183  N.  W.  101.) 

I 

Insurance  —  accident  —  pursuit  of  criminal  —  voluntary  exposure. 

The  fact  that  the  insured  was  killed  while  voluntarily  aiding  a  peace 
officer  in  the  fresh  pursuit  of  persons  reasonably  suspected  of  having 
committed  a  crime,  and  seeking  to  escape,  will  not,  as  a  matter  of  law, 
defeat  recovery  in  an  action  upon  a  policy  of  accident  insurance  under  a 
provision  thereof  that  the  insurer  shall  not  be  liable  in  case  of  "voluntary 
exposure  to  unnecessary  danger;"  but  the  question  whether,  in  perform- 
ing his  duty  as  a  citizen,  the  insured  incurred  needless  risk,  is  for  the 
jury. 

[See  note  on  this  question  beginning  on  page  191.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Cedar 
County  (Graves,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  R.  J.  Millard  and  Alfred  S.     sary  danger ;"  there  being  a  provi- 


Pinkerton  for  appellant. 

Messrs.  J.  C.  Robinson  and  F.  P. 
Voter,  for  appellee: 

Any  event  which  takes  place  with- 
out the  foresight  or  expectation  of  the 
person  acted  upon  or  affected  thereby 
must  be  considered  an  accident  even 
though  the  accident  would  not  have 
happened  but  for  the  voluntary  act 
upon  the  part  of  the  person  receiving 
it 

Grosvenor  v.  Fidelity  &  C.  Co.  102 
Neb.  629,  168  N.  W.  596;  Railway  Of- 
ficials &  E.  Acci.  Asso.  V.  Drummond, 
56  Neb.  235,  76  N.  W.  562 ;  Rustin  v. 
Standard  Life  &  Acci.  Ins.  Co.  58  Neb. 
792,  46  L.R.A.  253,  76  Am.  St.  Rep.  136, 
79  N.  W.  712. 

Dorsey,  C,  filed  the  following 
opinion : 

The  appellee  brought  this  action 
to  recover  upon  a  policy  of  accident 
insurance  carried  by  her  deceased 
husband  in  the  appellant  associa- 
tion, which  provided  that  she,  as  his 
beneficiary,  should  be  entitled  to  a 
certain  sum  in  the  event  of  his 
death.  The  defense  was  that  the  in- 
sured  met  his  death  in  consequence 
of  "voluntary  exposure  to  unneces- 


sion  of  the  policy  relieving  the  ap- 
pellant from  liability  in  case  of 
death  so  resulting.  The  appellee  re- 
covered a  verdict  and  judgment. 

The  insured  was  a  physician  in 
the  town  of  Laurel,  Nebraska.  On 
June  14,  1918,  he  was  shot  and 
killed  while  driving  the  town  mar- 
shal and  three  other  persons  in  Ids 
automobile  in  pursuit  of  burglars. 
Between  1  and  2  o'clock  in  the  morn- 
ing the  marshal  was  called  by  tele- 
phone to  come  down  tovm,  and 
when  he  arrived  in  front  of  a  cer- 
tain store  a  light  was  flashed  from 
within  and  he  saw  a  man  there. 
The  marshal  fired  his  revolver  and 
went  around  the  comer  of  the  block 
to  the  alley  in  the  rear  of  the  store 
where  two  residents  of  the  village 
were  standing.  Dr.  Sackett  was 
coming  toward  them  and  remarked, 
"There  he  goes,"  and  then  they  no- 
ticed a  man  about  half  a  block  south 
of  them  running  east.  Dr.  Sackett 
and  the  marshal  pursued  the  man 
for  a  short  distance,  and,  after  hunt- 
ing around  for  him  without  sue- 
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cess,  returned  to  where  they  had 
been  standing.  Dr.  Sackett  then 
remarked,  "Listen,  there  is  a  car 
there/'  and  in  a  moment  they  heard 
a  noise  and  saw  a  bright  light.  Dr. 
Sackett  thereupon  said  that  he 
would  get  his  car,  which  was  stand- 
ing about  75  feet  away,  and  the 
marshal  stated  that  he  was  going  to 
get  some  more  shells  and  told  Dr. 
Sackett  to  go  and  get  his  car.  The 
marshal  went  to  a  near-by  residence 
and  procured  a  revolver.  Dr.  Sackett 
meanwhile  going  for  his  car. 

He  picked  up  the  marshal  and 
they  started,  with  another  man  in 
the  back  seat.  They  took  two  other 
men  into  the  car  with  them  on  the 
way  down  the  street.  The  car  which 
they  were  pursuing  was  about  75 
rods  away.  Dr.  Sackett  drove  rap- 
idly and  they  were  gaining  on  the 
car  ahead  when  a  shot  was  fired,  and 
the  marshal,  who  saw  the  flash,  but 
did  not  hear  the  report,  said: 
"Hold  on,  they  are  shooting  back  at 
UB."  When  Dr.  Sackett's  car  had 
come  up  within  about  25  rods,  the 
car  ahead  turned  out  to  the  right  of 
the  road  and  stopped.  Dr.  Sackett 
did  not  slacken  speed,  but  caught 
up  with  the  front  car  in  an  instant 
and  stopped  a  little  ahead  of  it  on 
the  left  side  of  the  road ;  the  cars 
being  only  3  or  4  feet  apart.  Dr. 
Sackett  was  sitting  on  the  left  side 
of  the  front  seat  with  the  marshal 
beside  him.  The  occupants  of  the 
other  car  immediately  began  firing, 
and  the  marshal  returned  the  fire. 
Dr.  Sackett  was  shot  and  fatally 
wounded.  There  was  no  evidence 
that  he  spoke  during  the  ride,  or 
that  he  noticed  the  shot  fired  in  their 
direction  from  the  front  car,  or 
heard  the  marshal  say  that  they 
were  shooting  back  at  them.  The 
only  remark  made  by  Dr.  Sackett  of 
which  there  is  any  evidence  was 
when  he  exclaimed  that  he  was  hurt. 

The  main  point  urged  for  reversal 
is  that  the  undisputed  evidence  just 
detailed  makes  out  a  clear  case  of 
"voluntary  exposure  to  unnecessary 
danger,^,  and  that  the  trial  court 
should  have  so  held,  as  a  matter 
of  law,  and  dismissed  the  action. 


Counsel  have  cited,  and  we  have 
found,  no  adjudicated  case  in  which 
the  act  of  a  private  citizen  in  going 
with  an  officer  in  pursuit  of  crim- 
inals has  been  considered  in  connec- 
tion with  such  a  clause  in  an  insur- 
ance policy.  The  elements  of  the 
inquiry  must  be:  First,  whether, 
under  the  facts.  Dr.  Sackett  volun- 
tarily exposed  himself  to  danger; 
and,  second,  whether  it  was  an  un- 
necessary danger.  To  be  voluntary, 
his  act  in  exposing  himself  to  dan- 
ger must  have  been  intentional  and 
of  his  own  will.  T}iis,  of  course, 
implies  that  he  was  conscious  of  the 
peril  and  purposed  to  incur  it.  That 
he  was  conscious  of  the  danger 
could  be  shown  by  his  acts  or  words 
at  the  time,  or,  in  the  absence  of 
such  direct  evidence,  by  circum- 
stances indicating  that  the  danger 
was  so  apparent  that  a  man  of  or- 
dinary intelligence  must  necessarily 
have  known  of  its  existence.  Evi- 
dence is  lacking  of  acts  or  words  on 
his  part  such  as  would  specifically 
show  that  Dr.  Sackett  was  conscious 
of  the  danger.  Were  the  circum- 
stances such  as  to  impute  that 
knowledge  to  him  as  a  man  of  or- 
dinary intelligence? 

There  can  be  no  doubt  that  when 
he  offered  to  drive  the  marshal  in 
his  car,  and  while  the  preparations 
were  going  on.  Dr.  Sackett  knew 
that  the  purpose  was  to  overtake  the 
car  ahead,  if  possible,  and  to  capture 
the  men  seeking  to  escape  in  it,  who 
were  presumably  burglars  who  had 
broken  into  the  store.  There  is  no 
evidence  that  anyone  in  his  car, 
other  than  the  marshal,  was  armed, 
but  he  knew  that  the  marshal 
deemed  it  necessary  to  be  armed. 
As  a  reasonable  man  Dr.  Sackett 
must  have  foreseen  the  possibility 
of  resistance  on  the  part  of  the  sup- 
posed fleeing  criminals,  that  phys- 
ical force  might  be  required  to  stop 
and  detain  them,  and  that  firearms 
might  be  brought  in  play.  The  dan- 
ger, in  our  opinion,  was  obvious, 
and  knowledge  thereof  must  be  at- 
tributed to  Dr.  Sackett  at  the  time 
the  pursuit  was  started.  Further- 
more,   the    circumstances    indicate 
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that  he  exposed  himself  voluntarily 
to  the  danger.  The  suggestion  that 
his  car  be  used  came  from  him. 
While  the  marshal  told  him  to  get 
it,  this  was  not  a  command,  but  an 
acquiescence  in  and  acceptance  of 
his  previous  offer.  There  is  nothing 
to  support  the  inference  that  he  was 
coerced  against  his  will  to  take  his 
car  and  go. 

Was  it  "unnecessary  danger" 
within  the  true  meaning  and  inter* 
pretation  of  the  language  relied  up* 
on  to  defeat  the  policy  ?  That  ques- 
tion should  be  ^answered  in  view  of 
what  should  reasonably  be  deemed 
to  have  been  within  the  contempla* 
tion  of  the  parties  to  the  insurance 
contract.  In  placing  therein  a 
clause  defeating  liability  in  case  of 
"voluntary  exposure  to  unnecessary 
danger,"  the  intent  was  to  establish 
a  reasonable  limit  and  check  upon 
the  insured  in  order  to  protect  the 
insurer  against  reckless  acts  and 
ventures  in  which  the  insured  might 
engage,  beyond  the  sphere  of  his 
ordinary  avocation  and  mode  of  life. 
Whether  any  particular  hazard  to 
which  he  exposed  himself  was  nec- 
essary is  to  be  determined,  how- 
ever, with  reference  not  only  to  his 
ordinary  activities,  but  also  to  those 
unusual  situations  and  emergencies 
which  are  likely  to  confront  any  per- 
son in  the  performance  of  his  duty 
as  a  citizen.  The  law  gives  every 
citizen  the  right,  when  crime  has 
been  committed  in  his  presence  or 
within  his  knowledge,  to  assist  in 
the  pursuit  and  apprehension  of 
those  detected  in  its  commission  or 
under  reasonable  suspicion  of  flee- 
ing from  justice  after  perpetrating 
the  unlawful  act.  Kennedy  v.  State, 
107  Ind.  144,  57  Am.  Rep.  99,  6  N. 
E.  305,  7  Am.  Crim.  Rep.  422; 
Brooks  V.  Com.  61  Pa.  352, 100  Am. 
Dec.  646.  And  the  moral  duty  to 
lend  aid  under  such  circumstances 
becomes  a  legal  duty  when  the  cit- 
izen is  called  upon  by  a  peace  officer. 
Rev.  Stat.  1913,  §  8744. 

In  the  interest  of  the  safety  and 
well-being  of  society,  men  should 
not  be  deterred  from  the  willing 


performance  of  that  duty  through 
fear  that,  in  so  doing,  they  will  over- 
step the  bounds  of  prudence  and 
forfeit  their  rights  under  insurance 
contracts.  The  law  regards  such 
contracts  as  made  with  reference  to 
the  perils  incident  to  the  fulfilment 
by  the  insured  of  his  obligation  to  as- 
sist in  bringing  criminals  to  justice. 
Such  hazards  -do  not  come  with- 
in the  definition  of  "unnecessiary 
danger."  The  rule  is  well  settled 
that  exposure  to  danger  in  the  eiSort 
to  save  human  life  is  not  "exposure 
to  unnecessary  danger"  within  the 
meaning  of  the  clause  under  consid- 
eration. DaRin  v.  Casualty  Co.  of 
America,  41  Mont.  175,  27  L.R.A. 
(N.S.)  1164,  137  Am.  St.  Rep.  709, 
108  Pac.  649.  We  think  there  is 
Equally  strong  ground  to  hold,  by 
analogy,  that  the  duty  of  the  citizen 
to  act  for  the  pres- 
ervation of  society  lSc?d"iSr" 
itself  by  helping  to  J^i^jyil,,!' 
pursue  and  take  voinntiM-y 
criminals  into  cus-  "'••''•'•"^• 
tody  is  none  the  less  urgent  and 
controlling.  PubKc  policy  forbids 
that  contracts  should  be  given  a  con- 
struction tending  to  discourage  that 
sense  of  duty  which  should,  in  either 
case,  be  instinctive  with  every  cit- 
izen. For  that  reason,  the  risk  in- 
curred in  the  performance  of  such 
duty  does  not,  as  a  matter  of  law, 
constitute  "exposure  to  unnecessary 
danger,"  but  in  every  case  arising 
under  such  conditions  it  will  be  for 
the  jury  to  say  whether  the  insured 
exposed  himself  so  wantonly  and 
recklessly  as  to  have  subjected  him- 
self to  needless  risk. 

Certain  instructions  given  by  the 
trial  court  are  criticized,  but,  in 
view  of  the  conclusion  hereinbefore 
reached,  they  were  not  objection- 
able. There  being  no  error  in  the 
record,  '  we  recommend  that  the 
judgment  be  affirmed. 

Per  Curiam : 

For  the  reasons  stated  in  the  fore- 
going opinion,  the  judgment  of  the 
District  Court  is  affirmed,  and  this 
opinion  is  adopted  by  and  made  the 
opinion  of  the  court. 
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ANNOTATION. 

Accident  insurance:  aiding  peace  officer  as  Toluntary  exposure  to  minecessary 

danger. 


No  cases  other  than  the  reported 
case  (Sackett  v.  Masonic  Protectivb 
ASSO.  ante,  188)  dealing  with  the 
question  under  annotation  have  been 
disclosed.  In  the  absence  of  direct 
authority  on  the  question,  the  court 
in  the  reported  case  reasoned  by 
analogy  and  relied  on  the  rule  that 
exposure  to  danger  in  the  effort  to 
save  human  life  is  not  an  exposure  to 
unnecessary  danger  within  the  mean- 
ing 6f  an  accident  policy.  This  rule 
was  applied  in  DaRin  v.  Casualty  Co. 
of  America  (1910)  41  Mont  175,  27 
L.R.A.(N.S.)  1164,  137  Am.  St.  Rep. 
709,  108  Pac.  649.  The  court  said: 
"Contention  is  made  that  recovery  can- 
not be  bad  because  it  appears  affirma- 
tively that  Phnazza  voluntarily  exposed 
himself  to  unnecessary  danger,  within 
the  meaning  of  paragraph  10  of  the 
General  Agreements.  When  it  became 
known  to, deceased  and  his  companions 
that  a  fellow  workman  was  in  danger, 
and  they  went  to  his  rescue,  they 
found  him  lying  about  5  feet  from 
the  entrance  of  the  drift.  They  had 
hurried  up  a  ladder  to  reach  the  place. 
Pinazza,  apparently  thinking  that  he 
could  go  in  that  distance  with  safety, 
did  so,  and,  in  attempting  to  drag  the 
injured  man  out,  was  overcome,  and, 
while  the  rest  of  the  party  were  en- 
s:aged  in  rescuing  the  two,  he  was  so 
far  injured  that  he  died.  The  presence 
of  gas  was  apparent  as  soon  as  the 
party  reached  the  place.  The  general 
rule  on  this  subject  is  that  the  law 
has  so  high  a  regard  for  human  life 
that  it  will  not  impute  negligence  to 
one  who  attempts  to  save  it,  unless  the 
attempt  be  made  under  such  circum- 
stances as  to  constitute  it  rashness  in 
the  estimation  of  prudent  persons.  1 
Labatt,  Mast.  &  S.  §  360;  Thomp.  Neg. 
2d  ed.  5435.  Thus  stated,  the  rule  is 
broad  enough  to  cover  not  only  an 
attempt  to  save  life  under  spontaneous 
impulse,  aroused  by  sudden  and  un- 
expected perception  of  the  peril,  and 
without  thought  or  calculation  of  the 


chances  of  injury  or  loss  of  life  to 
him  who  makes  the  attempt,  but  also 
an  attempt  which  is  made  after  such 
calculation  as  the  circumstances  per- 
mit, the  rescuer  acting  upon  the  con- 
clusion that  he  can  save  the  life 
without  the  loss  of  his  own.  In  the 
latter  case  the  exposure  is  voluntary  in 
a  sense,  yet,  if,  under  the  same  cir- 
cumstances, a  prudent  man  would 
obey  the  impulse  to  save  a  life,  the 
exposure  ought  not  to  be  held  to  be 
voluntary,  within  the  meaning  of  the 
contract.  At  any  rate,  the  danger  is 
not,  under  the  circumstances,  unneces- 
sary. This  rule,  we  think,  is  fairly 
deducible  from  the  adjudicated  cases. 
.  .  .  The  rule  which  applies  to  this 
provision  o^  the  policy  is  analogous  to 
that  which  governs  the  defense  of 
contributory  negligence.  The  en- 
gineer who  stands  at  his  throttle,  in 
the  presence  of  imminent  danger  of 
collision,  or  the  derailment  of  his  train 
by  an  obstruction  on  the  track,  in  an 
effort  to  save  his  passengers,  and  is 
killed  or  injured,  cannot  be  said,  as  a 
matter  of  law,  to  be  guilty  of  contribu- 
tory negligence.  He  voluntarily  ex- 
poses himself  to  the  peril,  but  not 
unnecessarily  so.  The  circumstances 
demand  that  he  do  his  duty,  and  he 
does  so  in  obedience  to  those  higher 
impulses  which  must  govern  the  con- 
duct of  the  average  prudent  man.  He 
may  use  his  best  judgment  as  to 
whether  he  can  save  his  passengers 
by  assuming  the  risk,  and  it  is  for  the 
jury  to  say  whether  in  doing  so  he  is 
guilty  of  contributory  negligence.  So, 
also,  in  other  practical  affairs  of  life. 
Emergencies  often  arise  calling  for 
immediate  action.  In  all  such  cases, 
though  action  may  be  accompanied  by 
danger,  yet,  while  the  exposure  to  it  is 
voluntary,  the  danger  cannot  in  any 
sense  of  the  term  be  said  to  be  un- 
necessary. On  this  subject  the  court 
in  Fidelity  &  C.  Co.  v.  Sittig  (1899) 
181  111.  Ill,  48  L.R.A.  359, 54  N.  E.  903, 
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said :  Tor  one  to  leap  into  a  turbulent 
stream,  rush  into  a  burning  building, 
or  do  any  other  hazardous  thing  to 
save  human  life,  would  be  a  voluntary 
exposure  to  danger,  but  not  to  unneces- 
sary danger.  So,  too,  many  emer- 
gencies in  the  lives  of  men  occur 
where  the  most  urgent  necessity  re- 
quires their  presence  at  some  particu- 
lar place  at  some  particular  time,  and 
where  to  miss  a  train  would  involve 
serious  consequences.  In  such  a  case 
a  voluntary  exposure  to  danger  might 
not  be  unnecessary.  The  presence  of 
a  physician  or  surgeon  at  some  crit- 
ical period  in  the  illness  or  Injury 
of  a  human  being  might  be  necessary 


to  save  life,  and  it  might  be  necessary 
for  him  to  expose  himself  to  danger  to 
reach  his  patient,  or  in  some  other 
respect  to  perform  his  professional 
du^.  The  necessity  implied  in  the 
provision  of  the  policy  does  not  mean 
only  that  which  is  unavoidable  or  in- 
evitable, but  also  any  object  or  pur- 
pose which  men  of  moral  responsibility 
and  prudence  would  regard  as  of  such 
serious  importance  in  the  performance 
of  duty  as  to  demand  or  justify  the 
incurring  of  risk  of  danger  to  accom- 
plish it.'  Under  the  circumstances,  the 
question  whether  the  exposure  of  him- 
self, by  Pinazza,  was  unnecessary, 
was  for  the  jury."  J.  T.  W* 


F.  ZIMMERLI 
v. 

NORTHERN  BANK  &  TRUST  COMPANY  et  al. 

Washington  Supreme  Court   (Dept.  No,  2) -^  July  21,  1020* 

(111  Wash.  624,  191  Pac  788.) 

Bank  —  receipt  of  check  on  itself  in  payment  of  mortgage  of  another  — 
trust  —  priority. 

1.  The  owner  of  a  mortgage  in  possessfbn  of  a  bank  is  not  entitled  to 
preference  in  case  of  its  insolvency,  for  the  amount  of  a  check  drawn 
by  the  mortgagor  upon  his  account  in  the  bank  in  payment  of  the  mort- 
gage, and  not  turned  over  to  the  mortgagee,  since  the  bank's  funds  were 
not  augmented  by  the  payment. 

[5e6  note  on  this  question  beginning  on  page  196.] 

— •  liability  for  representations  of  of-     of  one  of  its  officers  that  they  are 


ficer. 

2.  A  bank  which  is  merely  the  agent 
for  the  collection  of  principal  and  in- 
terest on  certain  bonds  is  not  liable 
as  for  fraud,  for  the  representations 


A~l  in  making  a  sale  of  them  to  a  pur- 
chaser. 

[See  3  R.  C.  L.  457;  12  R.  C.  L.  281 
et  seq.] 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  King  County 
(Dykeman,  J.)  in  favor  of  plaintiff  in  part  only,  in  an  action  brought  to 
recover  preferred  claims  upon  two  certain  causes  of  action;  defendants 
appealing  from  so  much  of  the  judgment  as  allowed  the  claim  on  the  first 
cause  of  action ;  and  plaintiff  appealing  from  so  much  as  denied  any  relief 
upon  the  second  cause  of  action.    Reversed  on  main  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bausman,  Oldham,  Bullitt,  Empire  State  Surety  Co.  v.  Carroll 
&  Eggerman  and  Walter  L.  Nossaman,     County,  114  C.  C.  A.  435,  194  Fed.  593; 


for  defendants: 

Plaintiff  was  not  entitled  to  recover 
the  $1,000  preferred  claim. 


Beard  v.  Independent  Dist.  31  C.  C.  A. 
562,  60  U.  S.  App.  372,  88  Fed.  875; 
American  Can  Co.  v.  Williams,  101  C. 


ZIMMERLI  V.  NORTHERN  BANK  &  T.  CO. 

nil  WMh.  6t4,  191  Pac.  788.) 
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C.  A.  634,  178  Fed.  420;  Slater  v. 
Oriental  Mills,  18  R.  I.  352,  27  Atl. 
443 ;  City  Bank  v.  Blackmore,  21  C.  C. 
A.  514,  43  U.  S.  App.  617,  75  Fed.  771 ; 
St.  Paul  V.  Seymour,  71  Minn.  303,  74 
N.  W.  136;  Cherry  v.  Territory,  17 
Okla.  213,  89  Pac.  190;  United  States 
Nat.  Bank  v.  Centralia,  153  C.  C.  A. 
129,  240  Fed.  93;  Schuyler  v.  Little- 
field,  232  U.  S.  707,  58  L.  ed.  806,  84 
Sap.  Ct.  Rep.  466;  Rugger  v.  Ham- 
mond, 95  Wash.  85,  163  Pac.  408; 
Heidelbach  v.  Campbell,  95  Wash.  661, 
164  Pac.  247;  Willoughby  v.  Wein- 
berfirer,  15  Okla.  226,  79  Pac.  777;  Re 
Seven  Corners  Bank,  58  Minn.  5,  59  N. 
W.  633. 

Allowance  to  plaintiff  of  interest  is 
improper. 

Richardson  v.  Louisville  Bkg.  Co.  86 
C.  C.  A.  307,  94  Fed.  442;  Merchants' 
Nat.  Bank  v.  School  Dist.  36  C.  C.  A. 
432,  94  Fed.  705;  White  v.  Knox 
(United  States  ex  rel.  White  v.  Knox) 
111  U.  S.  784,  28  L.  ed.  603,  4  Sup.  Ct. 
Rep.  686;  Merrill  v.  National  Bank, 
173  U.  S.  131,  43  L.  ed.  640,  19  Sup.  Ct. 
Rep.  360;  American  Nat.  Bank  v. 
Williams,  42  C.  C.  A.  101,  101  Fed. 
943. 

There  was  no  fraud  shown  as  to  the 
second  cause  of  action. 

Baker-Boyer  Nat.  Bank  v.  Hughson, 
5  Wash.  100,  31  Pac.  423;  Biel  v. 
Tolama,  94  Wash.  104,  161  Pac.  1047; 
Peterson  v.  Jahn  Contracting  Co.  96 
Wash.  210, 164  Pac.  937;  Glaze  v.  Pull- 
man State  Bank,  91  Wash.  187,  157 
Pac.  488;  Hunley  v.  Ingle,  88  Wash. 
446,  153  Pac.  313;  Uhlbright  v. 
Mulcahy,  78  Wash.  9,  138  Pac.  314; 
Aurora  Land  Co.  v.  Keevan,  67  Wash. 
306,  121  Pac.  469;  Pigott  v.  Graham, 
48  Wash.  348, 14  L.R.A.(N.S.)  1176,  93 
Pac.  435. 

Plaintiff,  having  in  1916  merely  ob- 
tained a  renewal  of  the  securities 
which  he  formerly  held,  sustained  no 
damage. 

Deering  v.  Holcomb,  26  Wash.  588, 
67  Pac.  240,  561;  Irwin  v.  Holbrook, 
32  Wash.  349,  73  Pac.  360;  Poynter  v. 
MaUory,  20  Ky.  L.  Rep.  284,  45  S.  W. 
1042 ;  Black  v.  Black,  64  Kan.  689,  68 
Pac.  662. 

Messrs.  F.  W.  Moore  and  Charles  H. 
Miller,  for  plaintiff: 

There  is  no  doubt  but  the  bank  re- 
ceived the  $1,000  in  question,  and 
while  defendants  concealed  that  fact 
from  plaintiff,  it  became  a  trust  fund, 
and  the  lower  court  did  not  err  in  al- 
lowing it  as  a  preferred  claim. 
17  A.L.R.— 13. 


Carlson  v.  Kies,  75  Wash.  171,  47 
L.R.A.(N.S.)  817,  134  Pac.  808;  State 
ex  rel.  Titlow  v.  Centralia,  93  Wash. 
401,  161  Pac.  74;  Rugger  v.  Hammond, 
95  Wash.  85,  163  Pac.  408. 

There  is  sufficient  evidence  in  the 
record  to  show  that  the  assessments 
and  taxes,  which  were  prior  liens,  ex- 
ceeded the  amount  of  the  mortgage 
bonds. 

Crawford  v.  Armacost,  86  Wash. 
622,  149  Pac.  31;  Gray  v.  Reeves,  69 
Wash.  374,  125  Pac.  162;  Blum  v. 
Smith,  66  Wash.  192,  119  Pac.  183; 
Wooddy  V.  Benton  Water  Co.  54  Wash. 
124,  132  Am.  St.  Rep.  1102,  102  Pac. 
1054;  Daniel  v.  Glidden,  38  Wash.  556, 
80  Pac.  811;  Grant  v.  Huschke,  74 
Wash.  257,  133  Pac.  447 ;  Carpenter  v. 
Wright,  52  Kan.  221,  34  Pac.  798 ;  Han- 
son  V.  Thompkins,  2  Wash.  508,  27  Pac. 
73;  Sears  v.  Stinson,  3  Wash.  615,  29 
Pac.  205. 

Mount,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  brought  this  action 
against  the  Northern  Bank  &  Trust 
Company  (now  insolvent)  and  the 
state  bank  examiner  (now  conmiis- 
sioner)  liquidating  that  bank^  to  re- 
cover a  preferred  claim  of  $1,000 
upon  a  first  cause  of  action,  and  to 
recover  a  preferred  claim  for  $2,000 
upon  a  second  cause  of  action.  The 
case  was  tried  to  the  court  without 
a  jury,  and  resulted  in  a  judgment 
establishing  the  claim  upon  the  first 
cause  of  action  as  a  preferred  claim 
and  denying  any  relief  upon  the  sec- 
ond cause  of  action.  The  defendant 
has  appealed  from  that  part  of  the 
judgment  establishing  the  $1,000 
claim  as  a  preferred  claim,  and  the 
plaintiff  has  appealed  from  that 
part  of  the  judgment  denying  any 
relief  upon  the  second  cause  of  ac- 
tion. We  shall  therefore  refer  to 
the  parties  as  plaintiff  and  defend- 
ant. 

The  facts  upon  the  first  cause  of 
action  may  be  briefly  stated  as  fol- 
lows: In  January  of  1913  one  H. 
Ryan  and  his  wife  executed  and  de- 
livered to  the  Northern  Bank  & 
Trust  Company  four  promissory 
notes,  in  the  form  of  bonds,  for 
$500  each.  These  bonds  were  made 
payable  to  the  Northern  Bank  & 
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Trust  Company,  or  bearer.  They 
were  secured  by  a  mortgage  upon 
certain  real  estate.  Thereafter  the 
Northern  Bank  &  Trust  Company 
sold  two  of  these  bonds  to  the  plain- 
tiff. Afterwards  the  Northern 
Bond  &  Mortgage  Company  ac- 
quired the  interest  of  Ryan  and  wife 
in  the  mortgaged  property.  The 
Northern  Bond  &  Mortgage  Com- 
pany was  a  depositor  in  the  North- 
ern Bank  &  Trust  Company.  The 
plaintiff  was  also  a  depositor  in  that 
bank.  After  the  Northern  Bond  & 
Mortgage  Company  had  acquired 
the  interest  of  Mr.  Ryan  in  the  real 
estate,  that  company  deposited  its 
check  with  the  Northern  Bank  & 
Trust  Company  in  satisfaction  of 
the  mortgage  which  had  been  ex- 
ecuted by  Ryan  and  wife.  The  of- 
ficers of  the  bank  thereupon  satis- 
fied the  mortgage.  The  plaintiff 
was  not  notified  that  the  bonds  had 
been  paid  and  the  mortgage  re- 
leased. The  check  drawn  in  pay- 
ment of  the  bonds  was  drawn  upon 
funds  on  deposit  in  the  Northern 
Bank  &  Trust  Company.  Thereaft- 
er, and  before  the  plaintiff  was  no- 
tified that  the  bonds  had  been  paid, 
the  bank  examiner  (now  commis- 
sioner) took  charge  of  the  bank  as 
an  insolvent  institution  and  proceed- 
ed to  its  liquidation.  The  plaintiff 
seeks  upon  these  facts  to  have  his 
claim  for  $1,000  declared  a  pre- 
ferred claim,  upon  the  theory  that 
the-  check  for  the  payment  of  his 
bonds  was  a  trust  fund  to  be  paid  to 
him,  and  because  it  was  not  paid  to 
him  that  he  is  entitled  to  a  preferred 
claim  for  that  amount.  It  is  stip- 
ulated that  the  bank  commissioner 
has  on  hand  more  than  $1,000  of 
the  bank's  assets.  The  trial  court 
was  evidently  of  the  opinion  that 
the  check  deposited  in  payment  of 
the  bonds  was  a  trust  fund,  and  for 
that  reason  ordered  the  plaintiff  to 
have  a  preference  right  to  his  mon- 
ey. 

The  counsel  for  the  defendant 
make  the  contention  here  that,  be- 
cause the  assets  of  the  bank  were 
not  augmented  by  the  transaction, 
there  could  be  no  preference  right 


on  the  part  of  the  plaintiff,  and  cite 
a  number  of  cases  to  that  effect. 
The  rule  seems  to  be  as  stated  in  14 
R.  C.  L.,  at  page  664 :  "But  where 
a  trustee  has  mingled  the  trust 
funds  with  his  individual  money,  the 
cestui  que  trust  is  "not  generally  al- 
lowed to  follow  and  hold  it  as 
against  the  creditors  of  the  trustee, 
unless  he  can  trace  it  and  show 
that  the  estate  has  been  increased  by 
the  misappropriation." 

In  the  case  of  Empire  State  Sure- 
ty Co.  V.  Carroll  County,  114  C.  C. 
A.  435,  194  Fed.  593,  it  was  said : 
"It  is  indispensable  to  the  mainte- 
nance by  a  cestui  que  trust  of  a  claim 
to  preferential  payment  by  a  receiv- 
er out  of  the  proceeds  of  the  estate 
of  an  insolvent,  that  clear  proof  be 
made  that  the  trust  property  or  its 
proceeds  >vent  into  a  specific  fund 
or  into  a  specific  identified  piece  of 
property  which  came  to  the  hands 
of  the  receiver,  and  then  the  claim 
can  be  sustained  to  that  fund  or 
property  only,  and  only  to  the  extent 
that  the  trust  property  or  its  pro- 
ceeds went  into  it.  It  is  not  suffi- 
cient to  prove  that  the  txust  prop- 
erty or  its  proceeds  went  into  the 
general  assets  of  the  insolvent  es- 
tate, and  increased  the  amount  and 
the  value  thereof  which  came  to  the 
hands  of  the  receiver." 

On  page  606  of  194  Fed.,  the 
court  said:  "Proof  that  these 
checks  augmented  the  cash  that 
went  into  the  hands  of  the  receiver, 
or  that  they  produced  cash  which  he 
obtained,  was  indispensable  to  any 
preference  on  their  account.  But 
checks  of  third  persons  on  the  bank 
with  which  they  are  deposited, 
which  are  paid  by  crediting  the 
bank  and  charging  the  drawers  on 
its  books,  fail  to  increase  the  cash 
in  its  possession,  and  form  no  basis 
for  a  preferential  payment  to  the 
depositor.  Beard  v.  Independent 
Dist.  31  C.  C.  A.  562,  60  U.  S.  App. 
372,  88  Fed.  375,  382.  Moreover, 
the  deposit  of  checks  of  third  per- 
sons, which  are  credited  to  the  de- 
positor and  used  by  the  bank  to  pay 
its  debts,  bring  no  money  into  its 
fund  of  cash,  and  form  no  founda- 
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tion  for  preferential  payment  to  the 
depositor.  City  Bank  v.  Blackmore, 
21  C.  C.  A.  5X4,  43  U.  S.  App.  617, 
75  Fed.  771,  773. 

In  Beard  v.  Independent  Dist.  31 
C.  C.  A.  562,  60  U.  S.  App.  372,  88 
Fed.  375,  it  was  said :  "The  foun- 
dation of  the  right  on  part  of  the 
owner  of  a  trust  fund  to  a  prefer- 
ence over  general  creditors  in  pay- 
ment out  of  a  fund  or  estate  that 
has  passed  to  the  assignee  or  re- 
ceiver of  an  insolvent  person  or 
corporation  is  that  the  trust  fund 
has  been  wrongfully  confused  or 
intermingled  with  the  property  of 
the  insolvent,  or  has  been  used  to 
increase  the  value  of  property, 
thereby  increasing  the  amount  or 
value  of  the  funds  or  estate  passing 
into  possession  of  the  assignee  or 
receiver;  that,  if  this  intermingling 
had  not  taken  place,  the  fund  pass- 
ing to  the  receiver  would  have  been 
so  much  less ;  that  the  creditors  have 
only  the  right  to  subject  the  proper- 
ty of  the  debtor  to  the  payment  of 
their  claims,  and  therefore  the  cred- 
itors cannot  complain  if  the  total 
fund  coming  into  the  hands  of  the 
receiver  is  reduced  by  the  amount 
necessary  to  make  good  to  the  own- 
er of  the  trust  fund  the  sum  which 
was  wrongfully  used  in  augmenting 
the  fund  or  property  passing  to  the 
receiver.  Unless  it  appears  that  the 
fund  or  estate  coming  into  posses- 
sion of  the  receiver  has  been  aug- 
mented or  benefited  by  the  wrongful 
use  of  the  trust  fund,  no  reason  ex- 
ists for  giving  the  owner  of  the 
trust  fund  a  preference  over  the 
general  creditors,  and  this  we  un- 
derstand to  be  the  doctrine  recog- 
nized by  the  supreme  court  of  Iowa 
and  the  Supreme  Court  of  the  Unit- 
ed States  alike." 

TTie  evidence  in  this  case  fails  to 
show  that  there  was  any  augmenta- 
tion of  the  funds  of  the  bank  by  the 
payment  of  the  bonds  in  this  case. 
The  payment  was  made  by  a  check 
drawn  upon  funds  already  in  the 
bank.  Both  the  drawer  and  the 
payee  of  the  check  were  customers 
at  the  bank.  The  utmost  duty  of 
the  officers  of  the  bank,  on  receiving 


the  check  in  satisfaction  of  the 
bonds  and  mortgage,  was  to  pass 
the  amount  of  the  check  to  the  cred- 
it of  the  plaintiff.  This  was  not 
done.  If  it  had  been  done,  the  plain- 
tiff would  have  been  a  general  cred- 
itor and  nothing  more.  The  fact 
that  it  was  not  done  _ 

did  not  place  him  in  cbecic  Vn\tmeit 
any  better  position  ^Sartg^l'^ot''^ 

than    if    the    officers    «nother-trn«t- 

of    the    bank    had  »*'*-'"'^- 

done    their    duty    and    placed    the 

amount  of  the  check  to  his  credit. 

The  defendant  relies  upon  the 
case  of  Carlson  v.  Kies,  75  Wash. 
171,  47  L.R.A.(N.S.)  317,  134  Pac. 
808.  That  was  a  case  where  there 
was  a  special  deposit  of  $3,070  in 
the  bank  to  be  held  for  a  stated  pur- 
pose. The  deposit  in  that  case 
clearly  augmented  the  assets  of  the 
bank.  The  point  made  here  was  not 
in  that  case.  Counsel  also  cite  the 
case  of  State  ex  rel.  Titlow  v.  Cen- 
tralia,  93  Wash.  401,  161  Pac.  74. 
That  was  also  a  case  where  the 
funds  were  augmented  by  the  re- 
ceipt of  money.  The  case  of  Rugger 
v.  Hammond,  95  Wash.  85,  163  Pac. 
408,  is  also  cited  by  the  defendant. 
That  was  a  case  where  certain  rugs 
had  been  intrusted  to  the  insolvent 
corporation  to  be  sold.  Part  of  the 
rugs  were  sold,  and  the  money  re- 
ceived therefor  was  mingled  with 
the  assets  of  the  insolvent  corpora- 
tion. It  was  held  in  that  case  that 
there  was  no  preferential  right  of 
the  creditor.  In  none  of  these  cases 
was  the  point  now  under  considera- 
tion discussed. 

We  think  it  is  clear  that  there 
could  be  no  preferential  claim  of  the 
plaintiff  upon  the  funds  of  the  in- 
solvent bank,  even  if  the  deposit  of 
the  check  by  or  on  behalf  of  the 
maker  of  the  bonds  might  be  held 
to  be  a  trust  deposit,  because  the  de- 
posit of  this  check  did  not  increase 
or  augment  the  funds  of  the  bank,, 
and  we  see  no  good  reason  for  ^v- 
ing  the  plaintiff  a  preference  over 
general  creditors.  Furthermore,  we 
are  of  the  opinion  that  if  the  officers 
of  the  bank  had  performed  their 
whole  duty  they  would  have  deposit- 
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ed  the  check  to  the  credit  of  the 
plaintiff  when  the  check  was  re- 
ceived, and  if  they  had  done  their 
duty  in  this  respect .  the  plaintiff 
would  have  been  merely  a  general 
creditor  of  the  bank  and  entitled  to 
no  preference  right.  The  mere  fact 
that  the  bank  officers  did  not  dp 
their  duty  gave  him  no  greater 
rights  than  he  would  have  had,  if 
they  had  performed  their  duty  fully. 
We  are  of  the  opinion,  therefore, 
that  the  trial  court  erred  in  estab- 
lishing this  claim  as  a  preference 
claim  over  general  creditors. 

The  second  cause  of  action,  upon 
which  the  plaintiff  has  appealed, 
was  one  where  one  Hunter,  who  was 
at  that  time  an  officer  of  the  bank, 
executed  certain  bonds,  and  secured 
them  by  mortgage  upon  real  estate. 
Four  of  these  bonds  were  purchased 
by  the  plaintiff.  The  bonds  have 
not  been  paid.  Plaintiff  is  seeking 
to  hold  the  bank  therefor.  It  is 
claimed  that  the  officers  of  the  bank 
represented  to  the  plaintiff  at  the 
time  they  purchased  these  bonds 
that  they  were  A-1,  secured  by  a 
mortgage  double  the  value  of  the 
bonds,  without  any  other  liens  there- 
on. .  The  evidence  of  the  plaintiff 
upon  this  question  was  to  the  effect 
that  he  asked  the  manager  of  the 


bank,  at  the  time  he  bought  the 
bonds,  as  to  the  value  thereof  and 
as  to  the  security,  and  was  informed 
that  the  bonds  and  security  were 
A~l.  There  was  evidence  to  the  ef- 
fect that  at  that  time  the  security 
was  in  fact  good.  There  was  evi- 
dence, also,  that  there  were  im- 
provement liens  against  the  proper- 
ty, which  is  not  now  Worth  the 
amount  of  the  bonds.  The  trial 
court,  after  hearing  the  evidence  on 
this  question,  evidently  concluded 
that  there  was  no  fraudulent  repre- 
sentation; that  the  expressions 
made  by  the  bank  officers  at  the  time 
plaintiff  purchased  these  bonds  were 
in  effect  expressions  of  opinion 
merely      The  bank  ^„,^„.,^  ,,, 

aid    not   mdorse   the     repre«emtatlon« 

bonds.     They  were  '*'  ''*"^"- 
simply  agents  for  the  purpose  of 
collecting  the  interest  and  principal 
and  paying  it  to  the  bondholders. 

We  are  satisfied  from  the  record 
here  that  the  trial  court  properly 
found  upon  this  cause  of  action,  and 
the  judgment  of  the  trial  court 
thereupon  is  affirmed. 

The  defendant,  being  successful 
in  this  court,  is  entitled  to  costs. 

Holcomb»  Ch.  J.,  and  FuUerton^ 
Tolmaiiy  and  Bridges,  JJ.,  concur. 


^  ,^  ANNOTATION. 

Right  of  owner  of  check  which  the  drawee  bank  held  for  him  at  time  it  doted 

its  doorsi  to  a  preference. 


The  right  to  a  preference  in  the 
assets  of  an  insolvent  bank  arises  in 
many  situations  and  raises  many 
questions.  No  case  has  been  found  in 
which  a  preference  was  sought  under 
the  precise  facts  existing  in  the  re- 
ported case  (ZiMMERLi  V.  Northern 
Bank  &  T.  Co.  ante,  192).  The  two 
following  cases  have,  however,  some 
interest  in  this  connection :  In  Sunder- 
lin  V.  Mecosta  County  Sav.  Bank 
(1898)  116  Mich.  281,  74  N.  W.  478, 
there  was  held  to  be  no  trust  fund 
created  to  the  amount  of  a  check  which 
the  insolvent  bank  had  charged  upon 
its  books  against  the  drawer,  and  for 
which  it  had  sent  to  the  remitting 


bank  a  draft  upon  its  correspondent, 
which  was  subsequently  dishonored. 
"There  is  nothing,"  says  the  court,  "to 
show  that  any  tangible  thing  was  re- 
ceived by  the  bank  upon  these  checks, 
and  consequently  there  is  no  such 
fund  in  the  hands  of  the  receiver.** 
The  drawer  of  a  draft  which  is  paid 
by  the  drawee  by  a  check  on  the  bank 
to  which  the  drawer  sends  it,  and 
which  remits  to  the  drawer  by  means 
of  a  New  York  draft,  which  is  dis- 
honored upon  presentation,  is  held  not 
entitled  to  a  preference  in  the  funds 
of  the  insolvent  bank  in  Anheuser- 
Busch  Brewing  Asso.  v.  Clayton  (1893) 
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6  C.  C.  A.  108,  13  U.  S.  App.  295,  56 
Fed.  759.  The  court  states  that,  in 
order  to  enforce  a  trust  in  favor  of 
the  drawer  of  the  draft  as  to  any 
money  collected  on  the  draft,  it  must 
be  specifically  traceable  into  the  hands 
of  the  receiver;  that  accepting  the 
drawee's  check  in  payment  of  his  debt, 
and  char£:insr  the  amount  of  it  to  his 
account  by  the  bank,  was  but  a  shift- 
ing of  its  liability  whereby  it  became 
debtor  to  the  drawer  and  assumed  the 
obligation  to  pay  to  it  the  amount  of 


the  check  less  exchange;  that  there 
was  nothing  to  indicate  that  this 
amount  was  separated  and  kept 
separate  from  the  bank's  own  money, 
but,  on  the  contrary,  it  was  conceded 
that  it  was  undistinguishable  from 
the  mass  of  the  bank's  own  money,  and 
could  not  be  traced  to  &nd  identified 
in  the  hands  of  the  receiver;  that,  this 
being  so,  the  drawer  of  the  draft  has 
no  better  equity  than  the  other 
creditors  of  the  bank,  and  is  entitled 
to  no  priority  over  them.       W.  A.  E. 


B.  A.  HELSEY,  Appt., 

V. 

STATE  OF  OKLAHOMA. 

Ohiahofna  Criminal  Court  of  Appeals -^  November  16,  191^0* 
(—  Okla.  Crim.  Rep.  — ,  193  Pac.  50.) 

Fabe  pretenses  —  obtaining  money  on  orders  not  to  be  delivered. 

1.  One  cannot  be  convicted  for  obtaining  money  by  false  pretenses,  6y 
obtaininsT  money  on  orders  for  goods  which  he  does  not  intend  to  deliver. 

[See  note  on  this  question  begivmng  on  page  199.] 

—  elements  of  oflTense; 

2.  In   order  to  sustain  the  convic- 


tion for  obtaining  money  under  false 
pretenses,  it  must  be  shown  that  there 
was  a  false  representation  as  to  an 

Headnote  2  by  Armstrong,  J. 


existing  fact  or  past  event,  relied  upon 
by  the  party  defrauded  as  true,  and 
such  false  representation  must  be  the 
motive  cause  which  induced  the  own- 
er to  part  with  his  property. 
[See  11  R.  C.  L.  832.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Ottawa 
County  (Davis,  J.)  convicting  him  of  obtaining  money  by  false  pretenses. 
Reversed. 


The  facts  are  stated  in  the  opinion 
Mr.  Clyde  Morsey,  for  appellant: 
In  order  to  constitute  the  crime  of 
obtaining  money  or  property  by  means 
of  false  pretenses  under  the  statutes, 
it  is  necessary  for  the  state  to  prove 
a  false  representation  as  to  an  exist- 
ing fact  or  past  event,  reliance  on  that 
representation  as  true,  and  that  it  was 
the  moving  cause  which  induced  the 
owner  to  part  with  his  property. 

Taylor  v.  Territory,  2  Okla.  Crim. 
Rep.  1,  99  Pac.  628 ;  19  Cyc.  393 ;  Jones 
V.  State,  9  Okla.  Crim.  Rep.  621,  132 
Pac.  914;  2  Whart.  Crim.  Law,  11th  ed. 
§§  1397,  1437;  State  V.  DeLay,  93  Mo. 
98,  5  S.  W.  607 ;  2  Bishop,  Crim.  Law, 


of  the  court. 

§  415;  State  v.  Eudaly,  —  Mo.  — ,  188 
S.  W.  110;  Hearst  v.  State,  39  Tex. 
Crim.  Rep.  196,  45  S.  W.  573;  State 
V.  Tanner,  22  N.  M.  493,  L.R.A.1917E, 
849,  164  Pac.  821;  People  v.  Cerrate, 
99  Misc.  256,  165  N.  Y.  Supp.  694; 
Re  Snyder,  17  Kan.  542,  2  Am.  Crim. 
Rep.  228. 

When  there  is  no  proof  produced  to 
sustain  the  charge,  it  is  the  duty  of 
the  court  to  advise  the  jury  to  return 
a  verdict  in  favor  of  the  accused. 

Cummins  v.  State,  6  Okla.  Crim. 
Rep.  180, 117  Pac.  1099;  Nash  v.  State, 
8  Okla.  Crim.  Rep.  1,  126  Pac.  260; 
High  V.  State,  2  Okla.  Crim.  Rep.  161, 
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28  L.R.A.(N.S.)  162,  101  Pac.  115; 
Pilgrrim  v.  State,  3  Okla.  Grim.  Rep. 
49,  104  Pac.  383;  State  v.  McDonald, 
10  Okla.  Grim.  Rep.  413,  137  Pac.  362. 
Messrs.  S.  P.  Freeling,  Attorney 
General,  and  R  McMillan,  Assistant 
Attorney  General,  for  the  State. 

Armstrong,  J.,  delivered  the  opin- 
of  the  court: 

The  plaintiff  in  error,  B.  A.  Hel- 
sey,  hereinafter  called  defendant, 
was  by  information  charged  with 
the  offense  of  obtaining  money  from 
Lloyd  Henry  by  false  pretenses,  con- 
victed, and  sentenced  to  imprison- 
ment in  the  state  penitentiary  at 
McAIester  for  a  term  of  three  years. 
To  reverse  the  judgment  rendered, 
he  prosecutes  this  appeal. 

The  material  uncontradicted  evi- 
dence is  as  follows:  That  the  de- 
fendant went  to  the  home  of  Lloyd 
Henry,  which  is  situated  4  miles 
from  Miami,  Ottawa  county,  stated 
to  him  that  he  (defendant)  was 
representing  the  Menke  Grocery 
Company  of  Kansas  City,  exhibited 
to  him  samples  of  groceries,  stated 
the  prices  of  same,  and  induced  the 
said  Henry  to  give  him,  the  defend- 
ant, a  check  for  groceries  to  be 
shipped  to  the  said  Henry  by  the 
said  company,  and  which  he  prom- 
ised would  reach  the  said  Henry  in 
five  or  six  d^ys,  for  which  said  gro- 
ceries said  Henry  gave  the  defend- 
ant a  check  on  the  bank  of  Miami  for 
$4.95,  which  defendant  cashed,  and 
applied  the  money  so  received  to  his 
own  use,  and  did  not  send  the  order 
for  the  said  groceries  to  said  com- 
pany to  be  Ailed  as  he  stated  he 
would.  That  the  said  Henry  bought 
the  said  groceries  "because  the 
prices  were  reasonable,  and  he  be- 
lieved the  company  responsible." 
There  was  also  undenied  evidence 
that  the  defendant,  about  the  same 
time,  had  transactions  with  several 
other  persons  identical  with  the 
transaction  had  with  said  Henry, 
and  that  in  each  instance  he  appro- 
priated to  his  own  use  the  cash  or 
checks  so  received  from  said  several 
transactions.  That  defendant,  prior 
to  having  said  transactions  with 
said  Henry,  went  to  the  place  of 


business  of  said  Menke  Grocenr 
Company,  and  there  saw  officials  of 
said  company,  stated  to  them  that 
he  had  heretofore  been  a  salesman 
and  desired  to  sell  groceries  for  said 
company,  and  in  consequence  was 
furnished  by  said  company  blank 
orders  on  said  company  for  goods, 
samples  of  the  goods  he  was  to  sell» 
the  prices  he  was  to  sell  them  for, 
and  furnished  a  book  entitled 
"Menke's  Salesmen's  Companion," 
which  in  great  detail  instructed  how 
a  salesman  was  to  conduct  business 
in  taking  orders,  described  the 
goods  to  be  sold,  and  stated  therein 
that  the  articles  in  "Menke's  Sales- 
men's Companion  are  for  the  sales- 
man who  sells  from  our  house,  and 
should  any  party  or  parties,  firm  or 
corporation,  be  found  infringing 
such  or  copying  any  of  these  ar- 
ticles, they  will  be  prosecuted,"  and 
promised  defendant  to  fill  all  reg- 
ular orders  that  he  might  send  to 
them,  Menke  Grocery  Company.  It 
was  also  testified  by  the  secretary 
df  the  company  that  the  company 
would  have  filled  any  orders  sent  in 
by  the  defendant  that  were  regular, 
but  that  defendant  was  not  the 
agent  of  and  the  company  not  re- 
sponsible for  his  acts.  It  was  also 
shown  by  the  evidence  tiiat,  after 
the  defendant  had  the  transaction 
herein  stated  with  the  said  Henry> 
he  was  arrested  in  Texas,  and,  while 
in  the  police  station  at  Ft.  Worth, 
stated  that  he  was  guilty  of  "jipp- 
ing"  the  farmers  out  of  their  money, 
and  he  was  going  to  plead  guilty. 

The  defendant  demurred  to  the 
evidence  upon  the  ground  that  it 
was  insufficient  to  sustain  convic- 
tion for  obtaining  money  by  false 
pretenses.  The  court  overruled  the 
demurrer,  and  the  defendant  except- 
ed. Timely  motion  for  a  new  trial 
was  made  by  the  defendant,  which 
was  overruled,  and  exceptions  saved. 
The  defendant,  in  his  brief,  urges 
only  one  error :  "That  the  evidence 
is  insufficient  to  sustain  the  convic- 
tion of  the  defendant,  and  that  the 
court  committed  reversible  error  in 
refusing  to  instruct  the  jury  to  ac- 
quit the  defendant." 


HELSBY  V 

( —  OWa.  Crim,  Rep, 

It  is  earnestly  insisted  on  the 
part  of  the  state  that  the  evidence 
shows  that  the  defendant  was  not 
authorized  to  represent  the  Menke 
Grocery  Company  in  making  said 
transaction  with  Henry,  was  not 
its  agent,  and  that,  when  defend- 
ant stated  to  Henn^  that  he  was 
representing  the  said  company,  he 
falsely  represented  as  to  an  exist- 
ing fact  upon  which  Henry  relied. 
With  this  contention  we  cannot 
agree.  The  evidence  shows  that  the 
defendant  had  authority  to  represent 
said  company  as  a  special  agent,  to 
make  said  deal  with  Henry  in  the 
manner  in  which  he  did.  The  evi- 
dence shows  that  the  company  had 
authorized  the  said  defendant  to 
take  orders,  and  had  furnished  him 
with  blank  order  forms,  samples  of 
goods  he  was  to  sell,  the  prices 
thereof,  and  directed  him  to  follow 
the  instructions  contained  in 
Menke's  Salesmen's  Companion,  a 
copy  of  which  was  delivered  to  the 
defendant  at  the  time. 

It  is  true  that  the  secretary  of  the 
company  testified  that  the  defendant 
was  not  an  agent  of  said  company, 
and  the  company  was  not  respon- 
sible for  his  acts,  but  this  testimony 
does  not  in  any  way  tend  to  show 
that  the  defendant  was  not  author- 
ized to  represent  said  company  in 
making  the  transaction  he  did  with 
Henry. 

That  the  defendant,  in  making 
the  transaction  with  Henry  herein- 
before set  out,  was  guilty  of  prac- 
tising a  confidence  game  upon 
Henry  in  obtaining  said  check  for  ' 
$4.95,  is  certainly  true ;  but,  after  a 
most  careful  consideration  of  all  the 
evidence  germane  to  the  issue  in- 
volved, we  are  unable  to  see  that,  in 
perpetrating  said  fraud  upon  Hen- 
ry, he  did  so  by  falsely  representing 
as  to  any  existing  fact  or  past  event. 


.  STATE.  199 

— ,  19S  Pac.  50.) 

It  has  been  repeatedly  held  by 
this  court  that  there  must  be  a  false 
representation  as  to  an  existing  fact 
or  past  event  prov-  „  , 
en  m  order  to  sus-  -element*  of 
tain  a  conviction  for  **"*""• 
obtaining  money  under  false  pre- 
tenses.   Taylor  v.  Territory,  2  Okla. 
Crim.  Rep.  1,  99  Pac.  628;  Jones  v. 
State,  9  Okla.  Crim.  Rep.  621,  132 
Pac.  914;  2  Whart.  Crim.  Law,  11th 
ed.  §§  1397-1437. 

The  doctrine  that  the  misrepre- 
sentation must  be  of  a  past  event  or 
fact  having  present  existence,  and 
not  a  misrepresentation  of  some- 
thing to  take  place  in  the  future, 
finds  support  in  the  following  au- 
thorities :  State  v.  De  Lay,  93  Mo. 
98,  5  S.  W.  607;  2  Bishop,  Crim. 
Law,  §  — ,  and  authorities  there 
cited ;  Hurst  v.  State,  39  Tex.  Crim. 
Rep.  196,  45  S.  W.  573;  State  v. 
Tanner,  22  N.  M.  493,  L.R.A.1917E, 
849,  164  Pac.  821;  People  v.  Cer- 
rato,  99  Misc.  256,  165  N.  Y.  Supp. 
694 ;  Re  Snyder,  17  Kan.  542,  2  Am. 
Crim.  Rep.  228. 

We  are  of  the  opinion  that  the 
evidence  germane  to  the  issue  in- 
volved in  this  appeal  is  entirely 
insufficient  to  show  beyond  a  rea- 
sonable doubt  that  the  defendant 
was  guilty  of  the 
offense  of  which  he-  mon*e*y"iS'' 
was  convicted,  and  SJuVered.*  **  ** 
hence  the  court 
committed  reversible  error  in  refus- 
ing to  advise  the  juiy  to  acquit  the 
defendant,  because,  if  the  evidence 
proves  the  defendant  guilty  of  an 
offense,  it  is  one  materially  different 
from  that  charged  and  of  which  he 
was  convicted. 

The  judgment  of  the  trial  court  is 
reversed,  and  the  case  remanded. 

Doyle,  P.  J.,  and  Matson,  J.,  con- 
cur. 


ANNOTATION. 
Obtaining  money  for  goods  not  intended  to  be  delivered  as  false  pretense. 


As  to  false  representations  in  busi-     annotation  following  People  v.  San- 
ness    transaction    as    within    statute     tow,  9  A.L.R.  1524. 
relating    to    "confidence    game,"    see         The  holding  in  the  reported   case 
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(Helsey  v.  State,  ante,  197)  to  the 
effect  that  one  cannot  be  convicted  for 
obtaining  money  by  false  pretenses,  by 
obtaining  money  on  orders  for  goods 
which  he  does  not  intend  to  deliver,  is 
an  application  of  the  general  rule  in 
relation  to  false  pretenses,  that  a  con- 
viction cannot  be  based  on  a  misrepre- 
sentation of  something  to  take  place  in 
the  future.  And  in  State  v.  Haines 
(1885)  23  S.  C.  170,  where  defendant 
obtained  advances  from  a  factor  up- 
on representations  that  he  was  then 
planting  cotton,  and  that  when  the 
crop  was  harvested  he  would  ship  the 
same  to  the  factor,  it  was  held  that  the 
false  promise  to  deliver  goods  in  the 
future,  alone,  involved  no  criminal  con- 
sequences, and  that  there  could  be  no 
conviction  of  false  pretenses  unless 
there  was  a  false  representation  as  to 
an  existing  fact,  such  as  whether  or 
not  he  was,  as  a  matter  of  fact,  plant- 
ing cotton  at  the  time.  See  this  case 
as  quoted,  infra.  And  the  conclusion 
reached  in  the  reported  case  (Helsey 
V.  State)  to  the  effect  that  one  cannot 
be  convicted  for  obtaining  money  by 
false  pretenses,  by  obtaining  money 
on  orders  for  goods  not  to  be  delivered, 
finds  support  in  the  somewhat  analo- 
gous case  of  Com.  v.  Tidwell  (1915) 
162  Ky.  114,  172  S.  W.  102,  wherein  it 
was  held  that  an  agent  who  repre- 
sented that  if  the  prosecuting  witness 
would  purchase  a  picture  and  frame 
from  him,  his  principal  would  deliver  a 
sewing  machine  to  the  purchaser,  was 
not  guilty  of  false  pretenses,  there 
being  no  allegations  of  misrepresenta- 
tions as  to  existing  facts,  but  merely 
the  false  promise  to  perform  an  act  in 
the  future.  The  court  said :  "It  is  not 
alleged  in  the  indictment  that  the 
representations  as  to  the  existing  facts 
were  false;  that  is,  that  there  were 
any  false  representations  made  by 
appellee  as  to  the  character  or  value 
of  the  picture  or  frame,  or  as  to 
appellee's  ownership  thereof,  or  his 
right  to  sell  same  to  Mrs.  Champion; 
nor  is  it  alleged  in  the  indictment  that 
Mrs.  Champion  was  not  a  person  of 
ordinary  intelligence  and  prudence. 
.  .  .  The  indictment,  it  is  true, 
alleges  that  the  statement  of  appellee 
that  Mrs.  Champion  would  receive  the 


sewing  machine  was  a  false  represen- 
tation, and  that  the  machine  was  never, 
in  fact,  delivered  to  her,  but  this  false 
representation  was  solely  as  to  an 
event  to  happen  at  an  uncertain  time 
in  the  future,  and  was  therefore  a 
mere  promise  of  future  performance, 
unconnected  with  a  false  statement  as 
to  a  past  or  e:!tisting  fact;  for,  as 
already  said,  there  was  no  false  state- 
ment or  representation  made  by  him 
as  to  his  right  to  sell  her  the  picture 
and  frame,  or  as  to  its  value.  We  are 
of  opinion,  therefore,  that  the  facts 
alleged  in  the  indictment  do  not  bring 
the  acts  of  appellee  within  the  statute 
denouncing  false  pretenses."  But 
compare  Rex  v.  Provost  (1918)  29  Can. 
Crim.  Cas.  247,  wherein  the  owner  of 
a  motor  car  told  defendant  that  he 
would  sell  it  for  a  certain  price,  and 
the  defendant,  representing  that  he 
had  a  right  to  sell  the  car  as  his  own, 
although  it  was  still  in  the  possession 
of  the  owner,  obtained  money  in  reli- 
ance upon  the  representation  that  the 
accused  could  deliver  the  automobile 
to  the  prosecutor,  and  in  which  the 
court  applied  the  rule  that  if  the 
delivery  of  the  article  obtained  was 
the  object  and  aim  of  the  false  pre- 
tense, there  is  a  sufHcient  direct  con- 
nection between  the  pretense  and  the 
obtaining,  even  though  what  was 
immediately  obtained  by  the  false 
pretense  was  not  the  delivery,  but 
merely  the  contract,  and  held  that  the 
defendant  was  properly  convicted  of 
obtaining  money  by  false  pretenses 
under  Quebec  Crim.  Code,  §  405.  The 
court  said  that  the  prosecutor  gave  his 
money  in  the  belief  that  the  accused 
could  deliver  him  the  automobile, 
otherwise  he  would  neither  have 
signed  the  contract  nor  given  his 
money,  and,  consequently,  that  the 
accused  got  his  money  ''under  false 
pretenses  by  means  of  a  trick." 

Without  departing  from  the  general 
rule  that  to  convict  there  must  be  a 
false  representation  as  to  an  existing 
fact  or  past  event,  and  that  a  mere 
representation  of  something  to  take 
place  in  the  future  is  not  sufficient,  it 
has  been  held  under  some  facts  that  a 
conviction  may  be  had,  although  the 
promise  on  its  face  in  a  sense  relates 
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to  future  events.  Thus,  in  Com.  v. 
Scroggin  (1901)  22  Ky^  L.  Rep.  1338, 
60  S.  W.  528,  where  the  defendant 
falsely  represented  that  he  had  a  con- 
tract with  certain  named  persons 
whereby  they  were  obligated  to  de- 
liver merchandise  in  retail  quantities 
at  wholesale  prices,  in  reliance  upon 
which  the  prosecutor  executed  a  note 
for  certain  merchandise,  the  court, 
proceeding  upon  the  theory  that  the 
false  representation  was  with  refer- 
ence to  an  existing  fact  rather  than  as 
to  something  to  take  place  in  the  f  u- 
tare,  held  that  the  defendant  was 
gail^  of  false  pretenses  within  the 
meaning  of  §  1208  of  the  Kentucky 
statute  which  provided  that  anyone 
obtaining  by  any  false  pretense  the 
signature  of  another  to  a  writing,  the 
false  making  thereof  would  be  for- 
gery, shall  be,  etc.  Paynter,  Ch.  J., 
said:  'The  fraudulent  statement 
made  was  not  that  the  goods  could 
be  purchased  in  the  future  from  the 
parties  named  in  the  indictment,  but 
that  Scroggin  [the  defendant]  had  a 
contract  with  certain  named  persons, 
whereby,  if  he  became  a  member  of 
the  Dealer's  &  Consumer's  Supply  As- 
sociation, he  could  buy  goods  at  whole- 
sale prices.  So,  the  fraudulent  state- 
ment was  made  with  reference  to  an 
existing  fact,  to  wit»  that  he  had  such 
a  contract  with  the  merchants  named 
that  would  entitle  him  to  certain 
privileges  if  he  paid  so  much  to  be- 
come a  member  of  the  association 
named.  We  are  of  the  opinion  that 
it  was  sufficiently  averred  in  the  in- 
dictment that  the  fraudulent  state- 
ments were  with  reference  to  an 
existing  fact."  And  in  State  v.  Mat- 
thews (1897)  121  N.  C.  604.  28  S.  E. 
469,  proceeding  upon  the  theory  that 
if  a  person  induces  another  to  believe 
that  a  fact  is  really  in  existence  when 
it  is  not,  and  thereby  obtains  money 
or  property,  he  comes  within  the 
scope  of  the  statute  against  false  pre- « 
tenses,  it  was  held  that  the  question  of 
guilt  of  one  who  represented  himself 
as  an  agent  and  who  obtained  money 
to  obtain  the  goods  from  an  express 
ofike,  where  he  falsely  claimed  that 
they  were,  was  one  for  the  jury  under 
a  charge  to   the  effect  that  if  the 


representation  was  false  the  defend- 
ant should  be  convicted,  but  that  if 
the  agent  merely  falsely  represented 
that  the  goods  sold  "would  be"  at  the 
express  office,  he  could  not  be  con- 
victed, because  the  representation 
would  not  be  of  a  subsisting  fact. 

And  where  there  is  a  false  repre- 
sentation as  to  a  material  existing 
fact  which  leads  one  to  part  with 
property,  an  accompanying  promise 
to  deliver  property  in  the  future  does 
not  take  away  the  criminal  character 
of  the  false  pretense,  it  having  been 
held  that  the  offense  of  obtaining 
money  by  false  pretenses  may  be  com- 
mitted by  a  false  representation  as 
to  a  past  or  existing  fact,  such,  for 
example,*as  where  the  defendant  false- 
ly represents  that  he  is  an  authorized 
agent  to  sell  goods,  etc.,  although  a 
promise  to  deliver  any  goods  sold  is  a 
part  of  the  inducement  to  the  person 
advancing  money  on  the  faith  of  such 
representations.  For  instance,  in 
State  V.  Vandenburg  (1900)  159  'Mo. 
230,  60  S.  W.  79,  where  defendant 
falsely  represented  himself  to  be  an 
agent,  it  was  held  that  the  fact  that 
he  also  promised  that,  in  consider- 
ation of  the  note  obtained,  he  would 
subsequently  deliver  an  insurance 
policy,  did  not  take  away  the  crimi- 
nal character  of  the  false  represen- 
tation as  to  agency,  the  court  saying : 
"The  further  point  is  made  that  the 
note  charged  to  have  been  obtained  by 
defendant  was  obtained  by  reason  of 
a  contract  or  promise  to  be  executed 
or  carried  out  in  the  future  by  defend- 
ant, and  that  by  reason  thereof 
defendant  was  not  guilty  of  any  of- 
fense. It  may  be  conceded  that  a 
false  representation  or  promise  as  to 
a  future  event  is  not  a  false  pretense, 
within  the  meaning  of  the  statute ;  but 
'where  a  false  representation  of  an 
existing  or  past  fact,  calculated  to  in- 
duce the  confidence  which  led  the 
prosecutor  to  part  with  his  property, 
is  accompanied  by  or  blended  with  a 
promise  to  do  something  in  the  future, 
this  is  a  sufficient  false  pretense,  al- 
though the  promise,  as  well  as  the 
false  statement  of  fact,  operated  upon 
the  mind  of  the  prosecutor  in  inducing 
him  to  part  with  his  property.'    12  Am. 
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&  Eng.  Enc.  Law,  2d  ed.  812.  •  •  . 
Now,  while,  by  the  terms  of  the  con- 
tract, defendant  was  not  to  deliver  to 
Schloeman  the  policy  of  insurance  for 
some  days  after  the  contract  was  en- 
tered into  and  the  note  delivered  to 
defendant,  Schloeman  would  not  have 
executed  the  note  but  for  defendant's 
statements  and  pretense  that  he  was 
agent  at  that  time  for  the  insurance 
company  by  which  the  policy  was  to 
be  issued,  when  it  is  averred  that  he 
was  not  such  agent.  Here  the  pre- 
tense that  defendant  was  agent  for 
the  company  was  an  existing  fact,  and, 
although  coupled  with  a  promise  by 
him  to  deliver  to  Schloeman  the  policy 
in  the  future,  did  not  take  away  the 
criminal  character  of  the  act."  And 
that  a  false  representation  that  the 
defendant  is  planting  a  crop  of  cot- 
ton, made  to  obtain  an  advance  from  a 
factor,  will  not  be  taken  out  of  the 
statute  by  coupling  therewith  a 
promise  to  deliver  the  crop  when 
harvested,  see  State  v.  Haines  (1885) 
23  S.  C.  170,  wherein  the  court  said: 
''It  is  true  that  the  combination  of  a 
false  promise  with  the  false  represen- 
tation of  an  existing  or  past  fact  will 
not  take  the  case  out  of  the  statute, 
but  it  is  not  the  false  promise  which 
constitutes  the  offense,  but  the  false 
representation  with  which  the  promise 
may  be  connected.  Hence,  unless 
there  is  a  false  representation,  upon 
which  the  false  promise  is  based, 
there  can  be  no  conviction,  for  the 
false  promise  alone  involves  no  crimi- 
nal consequences.  As  is  said  in  2 
Bishop,  Grim.  Law,  §  424:  Though 
there  is  a  promise  connected  with  the 
pretense  of  an  existing  fact,  this 
promise  does  not  take  the  case  out  of 
the  statute.  It  is,  as  to  the  criminal 
consequences,  a  mere  nullity.  If  there 
is  a  sufficient  pretense  of  a  false  exist- 
ing or  past  fact,  the  consequence  at- 
tached to  it  by  law  is  not  overthrown 
by  the  promise;  if  there  is  not  a 
sufficient  pretense  of  this  sort,  the 
promise  does  not  supply  the  defect.' 


It  may  be  that  the  promise  consti- 
tutes the  pryicipal  motive  of  the 
prosecutor  to  part  with  his  goods,  but 
unless  such  promise  is  connected  with 
or  based  upon  a  false  representation 
of  an  existing  or  past  fact,  the  case 
does  not  fall  within  the  statute."  And 
in  People  v.  Brecker  (1912)  20  Cal. 
App.  205,  127  Pac.  666,  where  defend- 
ant falsely  represented  that  he  was 
an  agent  authorized  to  sell  certain 
corporate  stock,  and  that  he  would  de- 
liver the  same,  which  representations 
were  relied  upon,  a  conviction  for 
obtaining  money  by  false  pretenses 
was  upheld.  And  in  ConL  v.  Lacey 
(1914)  158  Ky.  584,  165  S.  W.  971, 
which  involved  similar  facts,  a  like 
conclusion  was  reached.  And  again » 
in  Com.  v.  Tidwell  (1915)  162  Ky.  114, 
172  S.  W.  102,  which  involved  a  prom- 
ise to  deliver  goods  in  the  future,  the 
court  approved  the  rule  that,  while 
a  false  promise  to  do  something  rest- 
ing upon  an  event  to  happen  in  the 
future  is  not  within  the  statute  de- 
nouncing false  pretenses,  yet  it  is 
equally  true  that  a  promise  of  future 
performance,  when  coupled  with  a 
false  statement  as  to  a  past  or  exist- 
ing fact  which  induces  another  to  rely 
upon  the  false  promise,  will,  in  con- 
nection with  the  representation  as  to 
the  existing  fact,  constitute  a  '^false 
pretense"  so  that  a  conviction  may  be 
had  thereon.  And  see  State  v.  Bayne 
(1886)  88  Mo.  604,  where  it  was  held 
that  evidence  to  the  effect  that  defend- 
ant agreed  to  hire  the  prosecuting 
witness  to  travel  for  him  to  teach 
others  how  to  enlarge  pictures,  that 
he  would  teach  him  such  business  and 
furnish  him  an  outfit  which  was  to  be 
procured  from  a  third  person  whom 
the  defendant  falsely  testified  he  him- 
self represented  as  agent,  and  that  the 
only  part  of  the  contract  performed 
was  to  teach  the  art  of  enlarging  pic- 
tures to  the,  prosecutor, — ^was  suffi- 
*  cient  to  go  to  the  jury  and  to  justify 
the  overruling  of  a  demurrer  thereto. 

G.  J.  C. 


WOODCOCK    V.  DODGE  BROS, 

(tlS  Mich.  tSS,  181  If.  W.  97«.) 
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WILLIAM  F.  WOODCOCK 

V. 

DODGE  BROTHERS,  Plflfs.  in  Certiorari. 

Michigan  Supreme  Court --^  March  30,  1021m 
(213  Mich.  233,  181  N.  W.  976.) 

Wori^men's  compensation  —  eflFect  of  increased  earning  on  right  to  com- 
pensation. 

1.  That  an  employee  injured  so  as  to  prevent  his  following  the  par- 
ticular employment  in  which  he  was  engaged  at  the  time  of  the  injury 
is  able  to  earn  greater  compensation  in  other  employment  does  not  pre- 
vent his  receiving  compensation  for  diminished  earning  power  in  the  em- 
ployment which  he  followed  when  injured. 

[See  note  on  this  question  beginning  on  page  205.] 
Evidence  —  burden  of  proof  —  loss     Workmen's  compensation  —  provision 


of  earning  power. 

2.  One  seeking  compensation  for 
loss  of  earning  power  in  the  employ- 
ment in  which  he  was  engaged  when 

injured  has  the  burden  of  showing 
such  loss. 


for  future  contingencies. 

3.  An  award  of  compensation  for  in- 
jury to  an  employee's  finger  may  pro- 
vide that,  if  the  finger  shall  be 
amputated,  he  will  become  entitled  to 
compensation  as  provided  by  the  Com- 
pensation Act. 


Certiorari  to  the  Industrial  Accident  Board  to  review  its  order  award- 
ing ^compensation  to  plaintiff  in  a  proceeding  under  the  Workmen's  Com- 
pensation Act  to  recover  compensation  for  accidental  injury  while  in  the 
employ  of  defendant.    Order  set  aside  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Kerr  &  Lacey,  for  plaintiff     and  he  was  sent  to  Harper  Hospital, 


in  certiorari: 

The  industrial  accident  board  erred 
in  granting  plaintiff's  petition  and  in 
ordering  payment  of  further  compen- 
sation. 

Miller  v.  S.  Fair  &  Sons,  206  Mich. 
360,  171  N.  W,  380;  Leitz  v.  Labadie 
Ice  Co.  211  Mich.  572,  179  N.  W.  291. 

Mr.  Ralph  D.  Haley  for  defendant 
in  certiorari. 

Bird,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  was  an  employee  of  de- 
fendants in  their  automobile  fac- 
tory. His  work  was  stitching  cush- 
ions. Along  about  the  6th  day  of 
April,  1919,  a  gathering  appeared 
on  the  third  finger  of  his  right  hand. 
He  called  the  attention  of  the  med- 
ical department  to  it.  It  was  treat- 
ed, but  continued  to  grow  worse. 


where  he  remained  for  nine  days. 
After  being  absent  from  his  work 
sixteen  days,  he  returned  to  defend- 
ants' factory,  and  was  put  to  work 
in  the  same  department  which  he 
had  left.  He  was  paid  for  one  day's 
work,  and  receipted  for  the  same. 
He  continued  to  work  for  defend- 
ants until  June,  but  did  no  more 
stitching.  After  this  he  attended  an 
automobile  school  at  the  Y.  M.  C.  A. 
for  two  months,  and  afterwards 
worked  for  various  manufacturers.- 
On  January  26,  1920,  plaintiff 
filed  a  petition  with  the  industrial 
accident  board,  setting  up  the  fact 
of  his  former  employment  by  de- 
fendants and  the  further  fact  of  the 
injury  to  his  finger,  stated  it  had 
become  permanently  stiff  and  use- 
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less,  and  prayed  that  the  commis- 
sion would  reopen  the  case  and 
allow  him  such  sum  as  he  was  en- 
titled to  under  the  Compensation 
Law. 

This  petition  was  acted  upon  fa- 
vorably by  the  industrial  accident 
board,  and  later  testimony  was  tak- 
en thereunder.  After  the  showing 
was  concluded  the  board  made  tke 
following  order :  * 

"It  is  ordered  and  adjudged  that 
said  petition  should  be,  and  the 
same  is  hereby,  granted,  and  said 
applicant  is  entitled  to  receive  and 
recover  compensation  from  respond- 
ent at  the  rate  of  one  half  the  differ- 
ence between  the  average  weekly 
wages  he  was  earning  at  the  time 
of  the  accident  and  the  average 
weekly  wages  he  is  able  to  earn 
thereafter  in  the  employment  in 
which  he  was  engaged  when  injured, 
in  accordance  with  the  terms  of  tiie 
Compensation  Act. 

"It  is  further  ordered  that  should 
applicant's  finger  be  amputated  he 
shall  become  entitled  to  compensa- 
tion as  provided  in  the  Workmen's 
Compensation  Act." 

This  order  is  assailed  by  appellant 
because  the  wages  which  petitioner 
has  received  since  the  injury  h&ve 
been  as  large,  and  most  of  the  time 
larger,  than  he  was  receiving  at  the 
date  of  injury,  and  because  there  is 
no  showing  that  he  is  unable  to  fol- 
low the  emplo3rment  in  which  he  was 
engaged  when  injured. 

Upon  the  first  proposition  the  tes- 
timony discloses  that  petitioner's 
income  when  he  returned  to  his 
work  was  the  same  as  it  was  when 
he  left,  namely,  47^  cents  an  hour. 
His  wages  at  the  Ford  factory  were 
75  cents  an  hour,  and  at  the  Disco 
Starter  Company,  where  he  was  em- 
ployed when  his  testimony  was  tak- 
en, was  at  the  rate  of  55  cents,  or 
7^  cents  an  hour  in  excess  of  what 
he  received  at  defendants'.  Of 
course^  the  fact  that  he  received 
more  wages  since  the  injury  would 
not  preclude  him  from  getting  ad- 


ditional compensation  if  it  were  also 
shown  that  he  had 
since  been  unable,  ^mpe"S?tiom- 
by  reason  of  his  in-  5!l[ff!LS'Jr"  i. 
jury,  to  follow  the  on  ri^iit  t« 
particular  employ-  «««**—**•»• 
ment  he  was  engaged  in  when  in- 
jured. Foley  V.  Detroit  United  R. 
Co.  190  Mich.  507,  157  N.  W.  45; 
Jameson  v.  Walter  S.  Newhall  Co. 
200  Mich.  514,  166  N.  W.  834, 18  N. 
C.  C.  A.  855;  Miller  v.  S.  Fair  & 
Sons,  206  Mich.  360, 171  N.  W.  380. 
This  fact  the  petitioner  failed  to 
show.  We  have  examined  the  tes- 
timony with  care  to  find  something 
bearing  upon  this  phase  of  the  case. 
No  brief  for  plaintiff  has  been  filed. 
The  burden  of  es- 

tablishing    the    fact    burden  of  proof 

that  he  was  unable  jJtJ^r?'  ^'^"^ 
to  work  in  the  em- 
ployment in  which  he  was  engaged, 
since  his  injury,  was  upon  the  peti- 
tioner, but  he  has  failed  to  meet  it. 
The  defendant  introduced  some 
testimony  on  the  subject.  Dr. 
Dresshler,  who  had  examined  peti- 
tioner recently,  ga^ve  it  as  his  opin- 
ion that  the  condition  of  petitioner's 
hand  would  not  prevent  him  from 
resuming  his  former  employment. 
By  reason  of  this  failure  upon  the 
part  of  petitioner,  that  part  of  the 
board's  order  giving  to  petitioner 
"one  half  the  difference  between  the 
average  weekly  wages  he  was  earn- 
ing at  the  time  of  the  accident  and 
the  average  weekly  wages  he  is  able 
to  earn  thereafter  in  the  employ- 
ment in  which  he  was  engaged  when 
injured"  is  without  force  and  must 
be  set  aside. 

The  remaining  part  of  the  order 
may  stand,  but,  of  course,  if  the 
finger     should     be 

amputated,  it  would  Z^^iilitU^ 

require  proof  of  the  provision  for 

fact,  and  also  that  it  trnf encier.* 
was  traceable  to  the 

injury  in  question.  Neither  party 
will  recover  costs. 

The  late  Justice  Brodte  took  no 
part  in  this  decision. 
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ANNOTATION. 

Worionen's  compensatioii:  right  to  compentatiaii  as  «£Fected  by  the  fact  that 
the  earningi  of  the  mjured  employee  are  as  much  as,  or  more  than,  before 
the  hyary. 


L  Bnles  in  general,  206. 
II.  Effect  of  training  or  education  after 

iujnry,  212. 
Ill  English  and  Canadian  decisions,  213. 
IV.  Miscellaneous,  216. 

/.  Allies  in  general. 

The  rale  appears  to  be  that  the  mere 
fact  that  after  the  injury  the  employ- 
ee receives,  or  is  offered,  his  former 
wages,  or  a  larger  sum,  does  not  neces- 
sarily preclude  recovery  of  compensa- 
tion under  the  various  workmen's 
compensation  statutes. 

California.— Frankfort  General  Ins. 
Ca  V.  Pillsbury  (1916)  173  CaL  56, 
159  Pac.  150;  Mercury  Aviation  Co.  v. 
Industrial  Acci.  Commission  (1921)  — 
Cal.  — ,  199  Pac.  508. 

Colorado. — ^Liondon  Guarantee  Acci. 
Co.  V.  Industrial  Commission  (1921) 
-  Colo.  — ,  199  Pac.  962. 

Kansas.— Gai  ley  v.  Peet  Bros.  Mfg. 
Co.  (1916)  98  Kan.  53,  157  Pac.  431; 
Dennis  v.  Cafferty  (1917)  99  Kan.  810, 
168  Pac.  461;  Sauvain  v.  Battelle 
a917)  100  Kan.  468,  164  Pac.  1086; 
Umbard  v,  Uhrich  Planing  Mill  Ck). 
(1918)  102  Kan.  780,  172  Pac.  82; 
Baffaghelle  v.  Russell  (1918)  108  Kan. 
849,  176  Pac.  640;  Hood  v.  American 
Refrigerator  Transit  Co.  (1920)  106 
Kan.  78,  186  Pac.  977.  See  also  Seck- 
man  v.  Monarch  Cement  Co.  (1917) 
100  Kan.  463,  165  Pac.  278. 

I^Hiisiana. — Norwood  v.  Lake  Biste- 
neau  Oil  Co.  (1919)  145  La.  823,  83  So. 
25. 

Maine. — Clark  v.  Kennebec  Journal 
Co.  (1921)  —  Me.  — ,  113  Atl.  51. 

Michigan. — ^Foley  v.  Detroit  United 
R.  Co.  (1916)  190  Mich.  607, 157  N.  W. 
4o;  Jameson  v.  Walter  S.  Newhall  Co. 
^1918)  200  Mich.  514,  166  N.  W.  834, 
18  N.  C.  C.  A.  855 ;  Woodcock  v.  Dodge 
Rms.  (reported  herewith)  ante,  203; 
Geis  V.  Packard  Motor  Car.  Co.  (1921) 
-  Mich.  — ,  183  N.  W.  916.  See  also 
Myers  v.  Wadsworth  Mfg.  Co.  (1921) 
--  Mich.  — ,  183  N.  W.  913. 

Nebraska.— Hanley  v.  Union  Stock- 


•< 


-  Yards  Co.  (1916)  100  Neb.  232,  158  N. 
W.  939 ;  Epsten  v.  Hancock-Epsten  Co. 
(1917)  101  Neb.  442,  163  N.  W.  767, 
15  N.  C.  C.  A.  1067. 

New  Jersey.— De  Zeng  Standard  Co. 
V.  Pressey  (1914)  86  N.  J.  L.  469,  92 
Atl.  278,  affirmed  without  opinion  in 
(1915)  88  N.  J.  L.  382,  96  Atl.  1102; 
Burbage  v.  Lee  (1915)  87  N.  J.  L.  36, 
93  Atl.  859;  Hercules  Powder  Co.  v. 
Morris  County  Ct.  (1919)  93  N.  J.  L. 
93,  107  Atl.  433. 

Wisconsin. — See  International  Har- 
vester Co.  V.  Industrial  Commission 
(1914)  157  Wis.  167,  147  N.  W.  53, 
Ann.  Cas.  1916B,  330,  5  N.  C.  C.  A. 
822. 

England* — Cory  Bros.  &  Co.  v. 
Hughes  [1911]  2  K.  B.  738,  80  L.  J.  K. 

B.  N.  S.  1307,  105  L.  T.  N.  S.  274,  27 
Times  L.  R.  498,  4  B.  W.  C.  C.  291 ; 
Jackson  v.  Hunslet  Engine  Co.  (1915) 
84  L.  J.  K.  B.  N.  S.  1361,  113  L.  T. 
N.  S.  630,  8  B.  W.  C.  C.  584,  10  N.  C. 

C.  A.  1081,  subsequent  appeal  in 
[1916]  3  K.  B.  8,  85  L.  J.  K.  B.  N.  S. 
1213,  [1916]  W.  C.  &  Ins.  Rep.  183,  114 
L.  T.  N.  S.  584,  60  Sol.  Jo.  386,  9  B.  W. 
C.  C.  269.  See  also  Webster  v.  Harri- 
son, T.  &  Co.  (1920)  89  L.  J.  K.  B. 
N.  S.  1077,  13  B.  W.  C.  C.  195,  150  L. 
T.  Jo.  5,  set  out  uh4er  III.  infra. 

Scotland.  —  Freeland  v.  Macfarlane 
(1900)  2  Sc.  Sess.  Cas.  5th  series,  832, 
37  Scot.  L.  R.  599,  7  Scot.  L.  T.  456; 
Eraser  v.  Great  North  of  Scotland  R. 
Co.  (1901)  3  Sc.  Sess.  Cas.  5th  series, 
908,  38  Scot.  L.  R.  653,  9  Scot.  L.  T. 
96;  Bowhill  Coal  Co.  v.  Malcolm 
[1910]  S.  C.  447,  47  Scot.  L.  E.  449,  3 
B.  W.  C.  C.  562  (minor) ;  Pearson  v. 
Archibald  Russell  (1916)  53  Scot.  L. 
R.  377. 

Canada. — Peterson  v.  Garth  Co. 
(1913)  Rap.  Jud.  Quebec  24  B.  R.  165; 
Lariviere  v.  Girouard  (1915)  Rap.  Jud. 
Quebec  24  B.  R.  154,  24  D.  L.  R.  532. 

Notwithstanding  the  fact  that  an 
injured  workman  may  be  receiving  the 
same,  or  even  higher,  wages  than  be- 
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fore  the  injury,  his  capacity  to  earn 
may  have  been  diminished;  and  under 
various  American  statutes  it  has  been 
held,  accordingly,  that  the  incapacity 
of  an  injured  workman  is  not  to  be 
measured  solely  by  the  wages  which  he 
receives  after  the  injury.  (For  il- 
lustrations under  the  English  statute, 
see  III.  infra.) 

Thus,  it  was  held  in  Woodcock  v. 
Dodge  Bros,  (reported  herewith)  ante, 
203,  that  the  fact  that  an  employee 
injured  so  as  to  prevent  his  following 
the  particular  employment  in  which 
he  was  engaged  at  the  time  of  the  in- 
jury, is  able  to  earn  greater  compen- 
sation in  other  employments,  does  not 
prevent  his  receiving  compensation 
for  diminished  earning  power  in  the 
employment  which  he  followed  when 
injured. 

In  Frankfort  General  Ins.  Co.  v. 
Pillsbury  (1916)  173  CaL  56,  159  Pac. 
150,  the  court  said:  "The  ability  of 
the  workman  to  do  the  exact  work  for 
which  he  had  been  employed  at  the 
time  of  the  injury  is  not  the  sole 
measure  of  disability/' 

So,  in  London  Guarantee  &  Acci.  Co. 
V.  Industrial  Commission  (1921)  — 
Colo.  ^  199  Pac.  962,  the  court  said 
that  the  amount  of  wages  paid  by  the 
former  employer  to  the  workman 
after  the  injury,  as  compared  with  the 
wages  received  previously,  is  not  con- 
clusive of  the  question  of  the  work- 
man's disability;  that  the  question  is 
whether  the  latter's  physical  and 
mental  efficiency .  has  been  substan- 
tially impaired,  and  to  what  extent, 
and  for  what  time  this  impairment 
will  continue. 

And  it  has  been  held  under  the  New 
Jersey  act  that  the  word  "disability** 
is  not  restricted  to  mere  loss  of  earn- 
ing power,  and  that  the  mere  fact  that 
an  injured  workman  is  employed  at 
the  same  work  and  at  the  same  wages 
as  before  the  injury  will  not  disentitle 
him  to  compensation  under  the  act,  if 
his  physical  efficiency  has  been  sub- 
stantially impaired.  Burbage  v.  Lee 
(1915)  87  N.  J,  L.  36,  93  Atl.  859.  In 
this  case  the  employee  sustained  per- 
manent injuries  through  fractures  and 
dislocations.  The  court  said:  "The 
term  'disability'  is  not  restricted  to 


such  disability  as  impairs  present 
earning  power  at  the  particular  occu- 
pation, but  embraces  any  loss  of 
physical  function  which  detracts  from 
the  former  efficiency  of  the  body  or  its 
members  in  the  ordinary  pursuits  of 
life." 

To  the  same  effect,  that  there  may 
be  a  statutory  "disability,''  although 
it  appears  that  the  earnings  of  the  pe- 
titioner have  not  been  impaired,  is  De 
Zeng  Standard  Co.  v.  Pressey  (1914) 
86  N.  J.  L.  469,  92  Atl.  278,  affirmed 
without  opinion,  in  (1915)  88  N.  J.  L. 
382,  96  Atl.  1102.  In  this  case  the 
employee,  through  the  fracture  of  a 
bone  in  a  forearm,  sustained  an  in- 
jury which  it  was  admitted  caused  the 
permanent  loss  of  80  per  cent  of  the 
use  of  his  arm.  The  court  said :  "The 
prosecutor's  principal  claim  is  that 
there  cannot  be  a  statutory  'disabil- 
ity'  when  it  appears  that  the  earnings 
of  the  petitioner  had  not  been  im- 
paired. With  this  we  cannot  agree. 
It  may  well  be  that  for  a  time  an  in- 
jured employee  might  be  able  to  earn 
the  same  wages  as  before  the  acci- 
dent; but,  as  we  read  the  act,  the  dis- 
ability intended  thereby  is  a  disability 
due  to  loss  of  a  member,  or  part  of  a 
member,  or  of  a  function,  rather  than 
to  mere  loss  of  earning  power.  Even 
if  this  were  not  so,  it  does  not  follow 
that  the  injured  employee  had  not  sus- 
tained a  distinct  loss  of  earning  power 
in  the  near  or  not  remote  future,  and 
for  which  the  award  is  intended  to 
compensate.  If  it  were  a  question  of 
damages  at  common  law,  the  elements 
of  damage  would  consist  of  present 
loss  of  wages,  probable  future  loss  of 
wages,  pain  and  suffering,  and  tem- 
porary or  permanent  disability,  which 
loss  the  jury  would  be  at  liberty  to 
assess  quite  independently  of  the  fact 
that  the  plaintiff  was  earning  the 
same  wages,  except  so  far  as  that  fact 
might  be  evidential  with  regard  to  the 
extent  of  the  disability." 

And  in  Hercules  Powder  Co.  v. 
Morris  County  Ct.  (1919)  93  N.  J.  L. 
93,  107  Atl.  433,  the  rule  was  laid 
down  that  the  sole  criterion  of  a  dis- 
ability, partial  in  character  and  per- 
manent in  quality,  under  the  statute 
of  that  state,  was  not  limited  to  the 
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loss  of  earning  power.  And  in  this 
case,  where  the  injured  employee  lost 
one  of  his  testicles,  it  was  held  that 
the  loss  was  a  ''permanent  injury" 
within  the  meaning  of  the  statute  by 
which  compensation  was  awarded, 
^'where  the  usefulness  of  the  member 
is  permanently  impaired/'  or  **where 
any  physical  function  is  permanently 
impaired." 

In  Foley  v.  Detroit  United  R.  Co. 
(1916)  190  Mich.  507,  157  N.  W.  45, 
the  court  held  that  it  is  the  "capacity 
to  earn,"  and  not  the  mere  amount  of 
wages  which  the  employee  may  be 
earning  after  the  injury,  that  deter- 
mines his  right  to  compensation.  In 
this  case  a  motorman  on  a  street  rail- 
way»  who  sustained  an  injury  in  a  col- 
lision which  rendered  him  partially 
unfit  for  this  particular  work,  subse- 
quently obtained  employment  as  a 
watchman  at  the  street  car  barns,  re- 
ceiving a  larger  amount  as  wages  than 
he  had  received  as  motorman.  Yet  it 
was  held  that  the  industrial  accident 
board  had  authority  to  award  compen- 
sation for  partial  disability,  where  the 
statute  provided  that  the  weekly  loss 
in  wages  referred  to  in  the  act  should 
consist  of  such  percentage  of  the 
average  weekly  earnings  of  the  injured 
employee  as  should  fairly  represent 
"the  proportionate  extent  of  the  im- 
pairment of  his  earning  capacity  in  the 
•employment  in  which  he  was  working 
at  the  time  of  the  accident." 

And  in  Jameson  v.  Walter  S.  New- 
hall  Co.  (1918)  200  Mich.  514,  166 
K.  W.  834,  18  N.  C.  C.  A.  855,  where 
an  expert  pile  driver  was  physically 
incapacitated  by  an  accident  from 
pursuing  that  employment,  although 
after  his  injury  he  received  higher 
•  wafires  for  a  time  at  lighter  work, 
wages  having  generally  increased  in 
the  meantime,  an  award  on  the  basis 
of  total  disability  was  sustained. 

Also,  in  Geis  v.  Packard  Motor  Car 
Co.  (1921)  —  Mich.  — ,  183  N.  W.  916, 
where  one  employed  by  an  automo- 
bile manufacturer  as  a  motor  tester 
suffered  an  injury  by  the  fracture  of 
his  right  arm,  rendering  him  unable  to 
perform  his  duties  in  that  capacity, 
but  was  afterwards  employed  by  the 
same  company  as  a  motor  inspector, 


it  was  contended  that  the  subsequent 
emplojonent  was  skilled  work  of  the 
same  class  as  he  had  been  performing 
previously,  and  that  the  employer 
should  be  permitted  to  discontinue 
pa3rment  of  compensation  on  the 
ground  that  the  employee  was  able  to 
earn  more  in  his  new  position  than  in 
the  old.  In  holding  that  recovery  of 
compensation  was  not  precluded,  the 
court  said  that  it  was  asked  to  hold 
that  if  a  skilled  laborer  was  so  injured 
as  to  debar  him  from  ever  continuing 
the  same  emplo3rment,  yet  if  his  skill 
and  training  and  acquired  knowledge 
fitted  him  for  doing  work  somewhat 
allied  thereto,  which  he  could  perform 
without  diminution  of  earnings,  then, 
from  the  time  he  entered  upon  such 
new  work  and  earned  thereat  as  much 
or  more  than  before  the  injury,  his 
compensation  on  account  of  the  injury 
must  stop.  It  was  said:  ''No  preced- 
ent for  such  a  holding  has  been  called 
to  our  attention,  and  cotinsel  for 
defendant  say  the  point  is  one  of  first 
impression  in  this  state.  Just  how 
skilled  labor  is  to  be  classified  is  not 
made  apparent.  If  classification  is  to 
proceed  upon  the  theory  of  employ- 
ments closely  allied  in  skill  and  train- 
ing, then  the  statute  making  the  test 
the  impairment  of  his  earning  capacity 
in  the  employment  in  which  he  was 
working  at  the  time  of  the  accident 
does  not  mean  what  it  says.  The 
board  found  from  the  evidence  that 
'said  applicant  at  the  time  of  his  in- 
jury was  employed  as  a  motor  tester, 
which  employment  the  board  finds  to 
be  a  skilled  work  and  a  distinct 
and  particular  employment,  requiring 
years  of  experience  in  motor  building 
and  dismantling  in  order  to  become 
competent  thereat.'  That  plaintiff  was 
wholly  incapacitated  as  a  motor  tester 
is  established.  .  .  .  Defendant  claims 
to  have  no  quarrel  with  such  holdings, 
but  asks  us  to  place  a  meaning  upon 
the  occupation  in  which  an  employee 
is  injured  commensurate  with  ability 
to  turn  his  skill,  training,  and  knowl- 
edge acquired  in  one  employment  to 
use  in  another  closely  related  thereto. 
The  argument  is  ingenious,  but  to 
accede  to  it  would  start  the  thin  edge 
of  the  wedge  to  a  riving  of  the  clear 
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terms  of  the  statute,  and  open  the 
field  to  equitable  and  conjectural  con- 
siderations now  closed  by  the  statute. 
We  must  stick  to  the  statute  and  leave 
defendant  to  present  the  equity  of  its 
position  to  the  legislature." 

The  holdings  in  several  other  Michi- 
gan cases  are  here  set  out,  for  the 
reason  that  it  appeared  that  after  the 
injury  the  employee  received  a  larger 
wage  than  he  was  receiving  at  the 
time  of  the  injury,  although  this  does 
not  appear  to  be  a  controlling  factor, 
the  cases  turning  on  the  nature  of  the 
employment,  and  being  to  the  effect 
that  an  award  as  for  total  disability 
should  not  be  made  where  the  employee 
is  a  conmion  laborer,  and  is  merely  in- 
capacitated by  the  accident  to  perform 
the  particular  kind  of  common  labor 
he  was  performing  at  the  time  of  the 
accident. 

Thus,  in  Leitz  v.  Larabie  Ice  Co. 
(1920)  211  Mich.  565,  179  N.  W.  291, 
where  the  plaintiff  sustnined  an  acci- 
dental injury  while  in  the  employ  of 
the  defendant  ice  company  as  a 
common  laborer,  release  from  the  pay- 
ment of  an  award  as  for  total  dis- 
ability was  asked  on  the  ground  that 
the  employee's  incapacity  to  earn 
wages  had  ceased,  and  that  he  was  in 
fact  earning  more  at  manual  labor 
than  he  received  at  the  time  of  the 
accident.  It  appeared  that  the  plain- 
tiff was,  at  the  time  of  the  hearing,  in 
the  employ  of  an  automobile  company, 
operating  a  punching  machine,  for 
which  he  was  receiving  a  larger  wage 
than  at  the  time  of  the  accident.  The 
industrial  board,  however,  had  found 
that  he  was  totally  disabled  in  the 
employment  in  which  he  was  engaged 
when  the  accident,  occurred.  It  was 
held  that  on  these  facts  an  award  on 
the  basis  of  total  disability  should  be 
set  aside,  the  court  holding  that  under 
the  statute  in  that  state  the  fact  that 
a  common  laborer  was  not  able  to  do 
exactly  the  same  particular  kind  of 
common  labor  he  was  doing  when 
injured  was  not  the  test  of  total  dis- 
ability— citing  Miller  v.  S.  Fair  &  Sons 
(1919)  206  Mich.  360,  171  N.  W.  380. 

The  same  principle  was  applied  in 
Smith  v.  Stevenson  Co.  (1920)  —  Mich. 
— ,  180  N.  W.  384,  where  a  workman 


in  a  logging  camp  obtained  work  after 
his  injury  in  a  paper  mill  at  unskilled 
manual  labor,  earning  more  than  he 
had  before  the  injury.  And  it  was 
held  that  a  continuance  of  an  award 
on  the  basis  of  total  disability,  on  the 
theory  that  the  employee  was  still 
totally  disabled  in  his  particular  em- 
ployment as  a  "woodsman"  could  not 
be  sustained. 

And  in  Kling  v.  National  Candy  Co. 
(1920)  —  Mich..—,  180  N.  W.  431,  the 
same  doctrine  was  applied,  where  a 
youth  employed  in  a  candy  factory  as 
a  "candy  mixer"  sustained  an  injury 
to  his  hand,  resulting  in  the  loss  of 
part  of  a  finger  and  otherwise  injuring 
the  hand,  and  was  subsequently  offered 
employment  by  the  same  company  at 
a  larger  wage  than  he  was  receiving 
at  the  time  of  the  injury;  it  being  held 
that  an  award  on  the  basis  of  total  in- 
capacity, on  the  ground  that  he  was 
totally  incapacitated  for  work  in  the 
particular  employment  in  which  he 
was  engaged  at  the  time  of  the  acci- 
dent should  be  set  aside. 

The  fact  that  there  had  been  no  loss 
of  wages  was  held  in  Clark  v.  Kenne- 
bec Journal  Co.  (1921)  —  Me.  — ,  113 
Atl.  51,  not  to  preclude  recovery  of 
compensation  under  the  Maine  statute, 
where  the  applicant,  in  cranking  an 
automobile,  was  struck  on  the  arm  and 
sustained  a  permanent  impairment  to 
his  hand,  the  court  saying  that  he  had 
suffered  a  distinct  loss  of  earning 
power  in  the  near  or  not  remote  future. 
The  statute  provided :  "In  all  cases  in 
this  class  where  the  usefulness  of  a 
member  or  any  physical  function 
thereof  is  permanently  impaired,  the 
compensation  shall  bear  such  relation 
to  the  amount  stated  in  the  above 
schedule  as  the  incapacity  shall  bear 
to  the  injuries  named  in  this  schedule, 
and  the  commission  shall  determine 
the  extent  of  the  incapacity." 

And  under  the  provision  of  the  Lou- 
isiana statute  that  payments  should 
not  be  made  in  any  case  "after  the 
employee  is  able  to  earn  as  much  as 
he  did  before  the  acident,"  it  was  held 
in  Norwood  v.  Lake  Bisteneau  Oil 
Co.  (1919)  145  La.  823,  88  So.  25,  that 
recovery  of  compensation  was  not  pre- 
cluded merely  because  the  employee. 
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upon  returning  to  his  work  two 
months  after  the  accident,  was  paid  the 
same  wages  as  before,  where  he  was 
not  fully  capable  of  attending  to  his 
work  in  caring  for  pumping  ma- 
chinery, which  was  started  by  other 
workmen  for  him,  and  he  was  dis- 
charged at  the  end  of  eight  months. 

Also,  in  Gailey  v.  Feet  Bros.  Mfg. 
Co.  (1916)  98  Kan.  53,  157  Pac.  431,  it 
is  held  that  an  employee  partially  in- 
capacitated by  an  injury  from  per- 
forming his  labor  does  not  lose  his 
right  to  compensation  by  remaining 
in  the  employment  of  his  master  at  his 
former  wages.  It  was  said:  'The 
defendant  argues  that  within  two 
weeks  after  the  injury  the  plaintiff 
was  employed  by  the  defendant  at  the 
same  wages  at  which  he  had  been 
employed  previous  to  receiving  the 
injury,  and  that  he  voluntarily  quit 
the  defendant's  employ.  If  this  em- 
ployment relieved  the  defendant  of 
liability,  then  any  employer  can  escape 
liability  for  compensation  by  retain- 
ing the  injured  employee  and  paying 
him  wages,  although  he  may  not  be 
able  to  do  as  good  work  after  the  in- 
jury as  he  did  before.  An  injured 
employee  may  not  wish  to  continue  to 
work  for  the  one  in  whose  employ  he 
was  injured,  and,  because  of  his  in- 
jury, he  cannot  obtain  as  good  wages 
in  another  place.  The  injured  em- 
ployee has  a  right  to  compensation  for 
his  injury.  It  does  not  matter  that 
his  employer  continues  to  accept  his 
services  and  pay  him  regular  wages, 
unless  that  employment  continues  for 
the  entire  period  for  which  compensa- 
tion might  be  allowed." 

So,  the  court  in  Raff  aghelle  v.  Rus- 
sell (1918)  103  Kan.  849,  176  Pac. 
640,  laid  down  the  rule  that  "an  in- 
jured workman,  who,  only,  in  pain  and 
distress  and  with  the  friendly  help  of 
his  fellow  workmen,  can  earn  as  much 
as  he  did  before  his  Injury,  may  main- 
tain an  action  against  his  employer 
for  permanent  partial  incapacity 
under  the  Workmen's  Compensation 
Act."  The  court  applied  this  rule  in 
a  case  where  a  miner  received  such 
injuries  as  diminished  his  earning 
capacity,  although  it  appeared  that  he 
had  gone  to  another  state  and  con- 
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tinned  mining,  being  helped  with 
heavy  lifting  by  his  fellow  workmen, 
and  his  wages  were  sometimes  as 
large  or  larger  after  the  injury  than 
they  had  been  previously. 

And  where  there'  was  evidence 
tending  to  show  that  as  a  result  of 
the  injury  the  plaintiff  was  less  able 
to  perform  his  work  as  a  car  repairer, 
and  the  jury  made  a  finding  that 
he  was  partially  incapacitated,  and 
awarded  him  the  minimum  compensa- 
tion of  $3  per  week  for  the  period 
during  which  they  found  his  partial  in- 
capacity would  probably  continue,  it 
was  held  in  Hood  v.  American  Refrig- 
erator Transit  Co.  (1920)  106  Kan.  76^ 
186  Pac.  977,  that  the  judgment  should 
be  affirmed,  notwithstanding  it  ap- 
peared that  within  a  few  months  after 
the  plaintiff  received  his  injury  he 
obtained  employment  elsewhere  in  the 
same  kind  of  work,  and  had  been 
earning  almost  double  the  amount  of 
his  average  earnings  at  the  time  of 
the  injury.  The  statute  provided  that 
in  case  of  partial  incapacity  the  pay- 
ments should  be  computed  so  as  to 
equal  50  per  cent  of  the  difference 
between  the  amount  of  the  average 
earnings  of  the  workman  before  the 
accident  and  the  average  amount 
''which  he"  is  most  probably  able  to 
earn  in  some  suitable  employment  or 
business  after  the  accident,"  subject 
to  a  specified  minimum.  The  court 
said:  ''Since  there  was  evidence  to 
sustain  the  finding  of  partial  incapac- 
ity, the  plaintiff  cannot  be  deprived 
of  his  right  to  the  minimum  compensa- 
tion fixed  by  the  statute,  merely  be- 
cause such  incapacity  is  slight.  The 
fact  that  he  has  obtained  employment 
from  another  employer  in  the  same 
kind  of  work,  and  has  been  able  to 
earn  a  great  deal  more  than  his  aver- 
age earnings  at  the  time  he  received 
the  injury,  must  be  regarded  as  ac- 
counted for  by  unusual  conditions,  of 
which  the  courts  will  not  decline  to 
take  notice,  and  which  have  resulted 
in  a  general  increase  in  the  wages 
paid  to  laborers." 

Also,  in  Sauvain  v.  Battelle  (1917) 
100  Kan.  468,  164  Pac.  1086,  where  the 
plaintiff  sustained  an  injury  while 
engaged   in   car   repair   work,   which 
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totally  incapacitated  him  for  this  kind 
of  work  at  least  for  a  year,  and  secured 
employment  as  foreman  of  a  section 
gang,  the  duties  of  which  required  no 
manual  labor  or  much  physical  exer^ 
tion,  receiving  therefor  a  larger  re- 
muneration than  at  the  time  of  the 
injury,  although  his  subsequent  em- 
plo3anent  was  of  uncertain  duration, 
it  was  held  that  compensation  was 
properly  awarded  him  under  the  stat- 
ute. The  court  said  that  it  was 
settled  that  when  one  is  totally  or 
partially  incapacitated  for  hard  manu- 
al labor,  he  is  not*  to  be  denied  com- 
pensation because  he  obtains  employ- 
ment, even  at  better  wages,  at  a  task 
which  he  is  physically  able  to  perform. 

And  in  Lombard  v.  Uhrich  Planing 
Mills  Go.  (1918)  102  Kan.  780, 172  Pac. 
32,  the  court  said  that  the  fact  that 
the  plaintiff,  after  he  quit  the  employ 
of  the  defendants,  was  employed  in  a 
like  capacity,  for  other  parties,  at  a 
.  more  remunerative  wage,  did  not  de- 
feat his  right  to  recover  under  the 
Workmen's  Compensation  Act. 

The  Kansas  statute  providing  that 
when  partial  incapacity  for  work 
results  from  injury,  periodical  pay- 
ments during  such  incapacity  shall 
not  be  less  than  25  per  cent,  nor  ex- 
ceed 50  per  cent,  based  upon  the 
average  weekly  earnings  computed  as 
provided  in  the  act,  but  in  no  case  less 
than  $3  per  week,  has  been  construed, 
it  was  said  in  Seckman  v.  Monarch 
Cement  Co.  (1917)  100  Kan.  463,  165 
Pac.  278,  as  meaning  that  if  a  work- 
man suffers  a  permanent  injury  which 
substantially  reduces  his  earning 
capacity,  he  is  entitled  to  receive  at 
least  $3  a  week  until  the  end  of  the 
eight-year  period  specified  in  the  stat- 
ute, regardless  of  what  he  could  earn 
or  did  earn  during  that  time. 

And  in  Dennis  v.  Cafferty  (1917) 
99  Kan.  810,  163  Pac.  461,  the  court 
held  that  the  minimum  of  $3  a  week 
allowed  by  the  Kansas  statute  for  par- 
tial disability  was  a  sum  fixed  by  the 
legislature,  with  the  general  view  and 
purpose  of  compensation,  and  should 
not  be  withheld  merely  because,  in  a 
given  case  before  the  expiration  of 
the  period  of  parital  incapacity,  the 
workman    found    other    employment 


and  was  earning  more  wages  than 
before  the  injury.  It  was  said:  "A 
minimum  of  $3  a  week  was  prescribed, 
not  because  it  would  in  each  case  be 
in  accord  with  precise  justice,  but  be- 
cause as  a  general  thing  this  was 
deemed  a  fair  lower  rung  for  the 
ladder  of  allowances.  While  aiminsr 
at  a  thing  named  'compensation,'  no 
way  was  found  to  avoid,  in  every 
instance,  certain  inequities,  or  to 
provide  in  advance  that  judgments  of 
courts  might  never  turn  out  to  be,  in 
the  light  of  subsequent  developments, 
slightly  excessive  or  slightly  lackinsr 
in  sufiiciency.  Although  the  method 
of  settlement  and  adjustment  should 
have  been,  and  was  doubtless  intended 
usually  to  be,  without  resort  to  the 
courts,  it  seems  to  have  been  con? 
sidered  that  in  any  case  of  partial  in- 
capacity the  traffic— otherwise  the  pub- 
lic— could  and  should  bear  at  least 
^  a  week.  While  partially  disabled^ 
should  a  workman  by  some  happy 
revolution  of  the  wheel  of  fortune,  by 
entering  a  profession  or  by  obtaining 
a  light  but  lucrative  position,  be 
placed  beyond  the  need  of  the  |8 
allowance,  no  means  has  been  pro- 
vided for  its  detachment  from  the 
AggregBte  of  his  income." 

It  was  held  in  Hanley  v.  Union 
Stock  Yards  Co.  (1916)  100  Neb.  232, 
158  N.  W.  939,  that  if  a  workman  is 
disqualified  to  continue  his  regular 
emplo3rment,  the  fact  that  he  may  pro- 
cure temporary  employment  in  a 
different  occupation  for  a  few  days  at 
equal  or  greater  wages  is  not  con- 
clusive that  his  disability  has  ceased. 

If,  however,  the  employee  returns  to 
his  former  work  at  the  same  or  higher 
wages,  or  the  employer  makes  a  bona 
fide  offer  so  as  to  restore  him  to  work, 
these  facts  may  be  evidence  that  his 
earning  capacity  has  not  been  im- 
paired, and  if  there  is  no  showing  of  a 
loss  of  earning  capacity  due  to  the 
injury,  compensation,  under  some  of 
the  statutes,  is  precluded.. 

Thus,  under  the  Rhode  Island  stat- 
ute, if  the  petitioner  has  presented  no 
evidence  showing  loss  of  earning 
capacity,  the  court  cannot  make  an 
award  of  compensation.  Weber  v. 
American  Silk  Spinning  Co.  (1915)  88 
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R.  L  809,  95  Atl.  603,  Ann.  Gas.  1917E, 
153.  In  this  case,  where  a  foreman  in 
a  silk  mill  sustained  an  injury  to  his 
hand,  including:  amputation  of  a 
fing:er,  but  declined  the  employer's 
offer,  after  the  injury,  to  restore  him 
to  his  position  at  the  same  wages,  the 
court  said:  "The  petitioner  seems  to 
overlook  the  fact  that  §  11  of  article 
2  of  chapter  831  is  only  intended  to 
famish  compensation  for  loss  of  earn- 
ing  capacity.  Without  such  loss  there 
is  no  provision  for  compensation  in 
the  section,  although  even  permanent 
physical  injury  may  have  been  suf- 
fered, and  the  burden  is  upon  a  peti- 
tioner to  show  this  loss,  and,  with 
reasonable  definiteness,  its  amount. 
In  the  present  case,  it  appears  that 
the  petitioner,  while  claiming  no 
general  impairment  of  his  health  and 
no  disability  whatever,  except  such  as 
arises  from  the  injury  to  the  thumb 
and  finger,  has  neither  done  nor  at- 
tempted to  do  any  work  since  his  in- 
jory,  either  in  his  former  position  as 
foreman  or  in  any  other  way;  and,  if 
it  be  suggested  that  the  offer  of  the 
respondent  to  re-employ  him  at  the 
former  rate  of  wages  did  not  neces- 
sarily imply  permanency  of  employ- 
ment the  fact  still  remains  that  the 
petitioner  has  presented  no  evidence 
showing  loss  of  earning  capacity  or 
which  would  enable  a  court  to  make 
an  award  of  compensation  for  partial 
incapacity  after  April  1st.'' 

So^  under  the  Michigan  statute, 
there  can  be  no  compensation  for 
permanent  injury,  where  the  injured 
member  is  not  lost,  and  the  workman 
can  do  his  work  as  well  as  ever. 
Hirschkorn  v.  Fiege  Desk  Co.  (1915) 
184  Mich.  239,  150  N.  W.  851,  holding 
that  there  can  be  no  compensation  for 
the  partial  permanent  injury  to  an  eye, 
where  the  claimant  concedes  that  he 
can  do  his  work  as  well  as  before  the 
injury,  and  that  he  is  receiving  the 
same  wages  therefor,  since  the  statute 
makes  no  provision  for  anything  less 
than  the  loss  of  an  eye. 

And  under  the  Wisconsin  statute, 
unless  the  earning  capacity  of  the 
claimant  in  the  employment  in  which 
he  was  engaged  at  the  time  he  was 
iniured  has  been  impaired,  there  could 


be  no  recovery  for  permanent  dis- 
ability. International  Harvester  Go. 
v.  Industrial  Commission  (1914)  157 
Wis.  167,  147  N.  W.  53,  Ann.  Gas. 
1916B,  330,  6  N.  G.  G.  A.  822.  The 
statute  provided  that  the  loss  in  wages 
for  which  compensation  may  be  made 
shall  consist  of  such  percentage  of  the 
average  weekly  earnings  of  the  in- 
jured employee  as  shall  fairly  repre- 
sent "the  proportionate  extent  of  the 
impairment  of  his  earning  capacity  in 
the  employment  in  which  he  was  work- 
ing at  the  time  of  the  accident."  In 
this  case,  where  an  operator  of  a  drill 
press  in  a  factory  sustained  an  injury 
which  materially  impaired  the  sight 
of  one  eye,  the  commission  sustained 
the  employer's  contention  that  the 
claimant  wlis  capable  of  earning  as 
much  as  before  he  was  injured  in  the 
employment  in  which  he  was  then  en- 
gaged, but  awarded  compensation  on 
the  theory  that  employers  would  be 
less  likely  to  hire  him  because  of  the 
partial  loss  of  sight  in  one  eye.  It 
was  held  that  an  award  on  the  latter 
ground  was  not  supported  by  the  evi- 
dence, and  should  be  set  aside. 

To  a  similar  effect,  that  prior  to  the 
amendment  of  the  statute  in  1915  loss 
of  earning  capacity  was  the  test  of 
the  right  to  compensation  where  there 
was  no  actual  loss  of  any  member,  and 
that  physical  injury  not  diminishing 
earning  capacity  did  not  entitle  one  to 
compensation,  is  Johnstad  v.  Lake 
Superior  Terminal  &  Transfer  R.  Go. 
(1917)  165  Wis.  499,  162  N.  W.  659, 
citing  Northwestern  Fuel  Go.  v. 
Industrial  Gommission  (1915)  161 
Wis.  450,  152  N.  W.  856,  Ann.  Gas. 
1918A,  533.  And  in  the  Johnstad 
Gase  compensation  was  denied,  since 
the  evidence  failed  to  show  a  loss  of 
earning  capacity,  where,  after  the  in- 
jury, the  employee  returned  to  work 
at  the  same  wages  he  had  been  pre- 
viously receiving,  though  in  a  differ- 
ent line  of  work,  notwithstanding  the 
fact  that  he  had  sustained  a  perma- 
nent partial  disability  through  the 
stiffening  of  a  wrist  and  impaired  use- 
fulness of  a  hand. 

But  it  is  to  be  observed  that  under 
the  Wisconsin  statute  the  incapacity 
of  the  workman  is  determined  with 
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reference  to  his  ability  to  do  the 
particular  work  at  which  he  was  en- 
gaged at  the  time  of  the  accident. 
Thus,  it  was  held  in  Mellen  Lumber 
Co.  V.  Industrial  Commission  (1913) 
154  Wis.  114,  L.R.A.1916A,  374,  142 
N.  W.  187,  Ann.  Cas.  1915B,  997,  that 
one  who,  by  the  loss  of  a  thumb  and 
finger  on  one  hand,  was  disabled  from 
following  the  particular  calling  in 
which  he  was  engaged,  was  entitled  to 
compensation  for  total  disability, 
regardless  of  what  he  might  be  able 
to  earn  in  other  Occupations. 

Under  the  New  York  statute  by 
which  the  compensation  to  an  em- 
ployee is  a  prescribed  percentage  of 
''the  difference  between  his  average 
weekly  wages  and  his  wage-earning 
capacity  thereafter  in  the  same  em- 
ployment or  otherwise/Mt  was  held  m 
Jordan  v.  Decorative  Co.  (1921)  230 
N.  Y.  522,  180  N.  E.  634,  that  an 
employee  who  sustained  such  an  in- 
jury that  his  capacity  for  heavy  work 
was  impaired,  if  not  destroyed,  and 
thereafter  obtained  light  work  in 
another  employment^  for  which  he 
received  the  same  wages  as  before  the 
accident,  was  not  entitled  to  compen- 
sation during  a  period  of  idleness 
after  he  voluntarily  left  his  new  work, 
in  the  absence  of  any  claim  that  it 
was  beyond  his  powers.  The  court 
said  that  his  earning  capacity  was 
then  equal,  if  the  claimant  was  willing 
to  exert  it,  to  his  capacity  before  the 
injury,  and  that  he  must  be  held  to 
the  use  of  the  powers  which  he  had; 
that  cases  such  as  this,  where  the 
award  was  to  be  measured  by  the 
difference  between  wages  and  capac- 
ity, were  not  to  be  confused  with 
those  where  the  act  prescribed  a  fixed 
and  certain  limit  irrespective  of  the 
tendency  of  the  individual  to  rise 
above  or  fall  below  it. 

And,  although  the  holding  on  the 
particular  facts  was  otherwise,  the 
court  in  Humphreys  v.  Chevrolet 
Motor  Car  Co.  (1920)  191  App.  Div. 
4,  181  N.  Y.  Supp.  3,  stated  that  if 
it  were  true  tjiat  the  claimant  con- 
tinued to  work  after  the  accident  at 
the  same  wages  until  the  work  was 
finished,  and  then,  at  his  own  request, 
was  employed  on  a  different  job,  at  a 


less  wage,  but  receiving  the  full 
wages  of  a  well  man,  the  award  should 
not  stand. 

That  compensation  under  the  New 
York  statute  is  based  solely  on  losa  of 
earning  power,  see  also,  on  facts  be- 
yond the  scope  of  the  annotation, 
Jensen  v.  Southern  P.  Co.  (1915)  216 
N.  Y.  614,  L.R.A.1916A,  403,  109  N.  E. 
600,  Ann.  Cas.  1916B,  276,  9  N.  C,  C.  A. 
286,  reversed  on  other  grounds  in 
(1917)  244  U.  S.  206,  61  L.  ed.  1086, 
L.R.A.1918C,  461,  37  Sup.  Ct.  Rep.  624, 
Ann.  Cas.  1917E,  900,  14  N.  C.  C.  A. 
597. 

Under  the  Nebraska  statute,  com- 
pensation cannot  be  awarded  for  the 
loss  of  a  toe  unless  the  injury  has  im- 
paired the  earning  power  of  the  em- 
ployee. Epsten  V.  Hancock-Epsten  Co. 
(1917)  101  Neb,  442,  163  N.  W.  767, 
15  N.  C.  C.  A.  1067.  The  court  said 
the  statute  did  not,  as  was  the  case  in 
many  of  the  states,  make  provision 
specifically  for  the  loss  of  toes  or 
fingers;  and  that  unless  such  injury 
caused  the  "permanent  loss  of  the 
use"  of  the  foot  or  hand,  the  compensa- 
tion apparently  was  to  be  determined 
by  the  ''difference  between  the  wages 
received  at  the  time  of  the  injury  and 
the  earning  pov^^er  of  the  employee 
thereafter." 

//.  Effect  of  training  or  education  after 

injury. 

It  was  held  in  Epsten  v.  Hancock- 
Epsten  Co.  (1917)  101  Neb.  442,  163 
N.  W.  767,  15  N.  C.  C.  A.  1067,  that, 
under  the  provision  of  the  statute  for 
compensation  for  partial  disability  at 
the  rate  of  50  per  cent  of  the  "differ- 
ence between  the  wages  received  at 
the  time  of  the  injury  and  the  earning 
power  of  the  employee  thereafter,"  the 
fact  that  the  employee  earned  higher 
wages  after  than  before  the  injury 
would  not  deprive  him  of  compensa- 
tion to  which  he  was  entitled,  where 
he  received  higher  wages  because  he 
had,  by  education  and  training,  fitted 
himself  for  more  remunerative  em- 
ployment. And  it  was  held  in  this 
case  that  an  award  might  be  made  for 
impaired  earning  capacity  where  there 
was  evidence  that  the  plaintiff  was 
unable  to  perform  the  duties  of  his 
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former  employment  in  operating  a 
press  for  an  engraving  company  owing 
to  an  injury  in  such  employment 
which  necessitated  the  amputation  of 
a  toe,  although  after  the  injury  he 
attended  a  business  college,  and,  on 
returning  to  work  for  the  company, 
received  a  higher  wage  than  he  was 
receiving  at  the  time  of  the  injury. 
The  court  said  that  if  an  employee 
after  his  injury  receives  the  same  or 
higher  wages  than  before,  ordinarily 
this  would  indicate  that  his  earning 
power  had  not  been  impaired;  that 
such  evidence^  however,  would  not 
ordinarily  be  conclusive,  since  he 
might,  for  various  reasons,  receive 
higher  wages  notwithstanding  impair- 
ment of  his  earning  power,  as,  be- 
cause of  a  general  advance  in  wages ; 
and  that  in  the  present  case  it  was  a 
reasonable  inference  that  the  plaintiff 
received  higher  wages  because  he  had, 
by  education  and  training,  fitted  him- 
self for  more  remunerative  employ- 
ment. 

That  the  arbitrator,  under  the 
English  statute,  may  take  into  con- 
sideration, in  case  of  injury  to  a 
minor,  the  sum  which  the  workman 
**would  probably  have  been  earning" 
*  had  the  injury  not  occurred,  see  III. 
infra. 

Ill,  Einglish  and  Canadian  deOMans, 

English,  Canadian,  and  Scotch 
cases  are  cited  in  support  of  the  gen- 
eral rule  under  I.  supra. 

Under  the  provision  of  the  English 
Statute  of  1897  that,  "in  fixing  the 
amount  of  the  weekly  payment,  regard 
shall  be  had  to  the  difference  between 
the  amount  of  the  average  weekly 
earnings  of  the  workman  before  the 
accident  and  the  average  amount 
which  he  is  able  to  earn  after  the  acci- 
dent,'' it  has  been  held  in  several  cases 
that  there  was  no  justification  for 
making  an  award  of  compensation 
where  the  workman  was  earning  the 
same  wages  after  the  injury  as  before. 

Thus,  in  Irons  v.  Davis  &  Timmins 
[1899]  2  Q.  B.  330,  68  L.  J.  Q.  B.  N.  S. 
673,  80  L.  T.  N.  S.  673,  47  Week.  Rep. 
616,  where  a  workman  lost  the  top 
joint  of  his  left  thumb,  and  was  conse- 
quently incapacitated  for  work  for  a 


certain  period,  but  subsequently  was 
taken  back  again  into  the  service  of 
the  same  master  at  the  same  rate  of 
wages  as  before  the  accident,  upon, 
however,  a  different  kind  of  work,  the 
county  court  judge  awarded  him  com- 
pensation for  the  period  during  which 
he  was  incapacitated  for  work,  and 
also  half  a  crown  a  week  for  life. 
Upon  appeal  it  was  held  that  there 
was  no  evidence  justifying  the  award 
of  half  a  crown  a  week  for  life,  and 
that  the  weekly  payment  should  be  a 
mere  nominAl  sum.  It  was  said,  how- 
ever, that  if  in  the  future  the  ability 
of  the  workman  to  earn  wages  was 
affected  by  the  accident,  the  county 
court  judge  would  have  power  to  re- 
view the  award  and  to  increase  the 
amount  of  the  weekly  payment. 

And  in  Pomphrey  v.  Southwark 
Press  [1901]  1  K.  B.  86,  83  L.  T.  N.  S. 
468,  70  L.  J.  Q.  B.  N.  S.  48,  65  J.  P. 
148,  17  Times  L.  R.  53,  a  youth 
apprenticed  to  a  printer  sustained  an 
injury  to  his  right  hand  which  pre- 
vented his  working  as  a  skilled  arti- 
san, and  the  indenture  of  apprentice- 
ship was  canceled.  He  obtained,  in 
proceedings  under  the  act,  an  award 
of  a  weekly  payment  based  on  his 
wages  for  the  previous  year,  and  after- 
wards resumed  work  for  the  same  em- 
ployer, as  a  laborer,  at  weekly  wages 
higher  than  his  wages  at  the  time  of 
the  accident,  but  less  than  those  that 
would  be'  ordinarily  paid  to  a  work- 
man employed  on  the  same  class  of 
work,  since  the  injury  he  had  sus- 
tained affected  his  ability  to  earn  full 
wages.  The  county  court  judge  dis- 
missed the  application  by  the  employ- 
ers for  the  review  and  termination  of 
the  weekly  payment,  on  the  ground 
that  the  workman  was  earning  less, 
by  a  sum  equal  to  the  amount  of  the 
weekly  payment  awarded,  than  if  he 
had  had  the  use  of  his  right  hand.  On 
appeal  it  was  held  that,  as  the  work- 
man at  the  time  of  the  application  was 
suffering  no  loss  of  wages,  the  em- 
ployer was  entitled  to  have  the  weekly 
payment  reviewed;  that,  on  a  review 
of  a  weekly  payment  made  by  award 
under  the  act,  the  test  to  be  applied  is 
the  difference  between  the  amount  of 
the  average  earnings  before  the  acci- 
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dent  and  the  average  amount  which 
the  workman  is  able  to  earn  after  the 
accident;  that  in  the  absence  of  evi- 
dence of  advantages  incidental  to  the 
employment,  and  capable  of  being 
appraised  at  a  money  value,  the  earn- 
ings before  the  accident  must  be  deter- 
mined by  the  wages  received ;  that  the 
county  court  judge  was  therefore 
wrong  in  refusing  to  review  the  week- 
ly payment;  but  that  the  weekly  pay- 
ment should  be  continued  at  a  nomi- 
nal amount,  in  order  to  preserve  the 
right  of  the  applicant  to  make  any 
further  application  that  might  become 
necessary. 

And  it  was  held  in  Beath  v.  Ness 
(1903)  6  Sc.  Sess.  Gas.  5th  series,  168, 
41  Scot.  L.  R.  113,  11  Scot.  L.  T.  455, 
that  a  workman  is  not  entitled  to  pay- 
ment for  a  time  during  which  he  was 
earning  full  wages. 
•  In  Webster  v.  Harrison,  T.  &  Co. 
(1920)  89  L.  J.  K.  B.  N.  S.  1077,  13 
B.  W.  C.  C.  195,  150  L.  T.  Jo.  5,  com- 
pensation was  denied  for  partial  dis- 
ability, although  a  declaration  of  lia- 
bility was  granted  on  the  ground  that 
it  was  reasonably  probable  that  inca- 
pacity might  at  some  future  time  ensue, 
where  a  skilled  printer  was  able,  after 
the  accident,  to  work  only  as  an  ordi- 
nary printer,  but,  owing  to  the  in- 
crease of  wages,  his  average  weekly 
earnings  in  the  latter  capacity  ex- 
ceeded those  which  he  had  received 
prior  to  the  injury. 

And  in  William  Baird  &  Co.  v. 
M'Whinnie  [1908]  S.  C.  440,  45  Scot. 
L.  R.  338,  1  B.  W.  C.  C.  109,  it  was  held 
that  a  charge  against  the  employers 
would  be  suspended  where  the  work- 
man, who  had  returned  to  work, 
refused  the  tender  by  the  employers 
of  the  difference  between  what  he 
earned  after  he  returned  and  what  he 
had  earned  for  a  like  period  before  his 
injury. 

And  if  there  is  a  practical  admis- 
sion on  the  part  of  the  workman  that 
the  incapacity  has  ceased,  he  cannot 
claim  compensation  in  respect  of  in- 
capacity. Nimms  &  Co.  v.  Fisher 
[1907]  S.  C.  890,  where  the  servant 
had  returned  to  work,  and  earned  at 
first  wages  lower  than  those  received 
before  the  injury,  but  afterwards 
somewhat  more  than  those  wages. 


But,  on  the  other  hand,  it  has  been 
held  that  if  an  actual  diminution  of 
his  wage-earning  capacity  is  estab- 
lished, the  fact  that  at  the  date  of 
his  claim  he  was  earning  the  same 
wages  as  he  had  earned  before  the 
accident  does  not,  of  itself,  show  that 
he  is  not  entitled  to  compensation; 
since  the  arbitrator  may  consider  the 
probability  that,  if  the  injuries  had 
not  been  sustained,  the  man  might 
be  making  more  money.  Freeland  v. 
Macfarlane  (1900)  2  Sc.  Sess.  Cas.  5th 
series,  832,  37  Scot.  L.  R.  599,  7  Scot. 
L.  T.  456. 

And  it  was  held  in  Fraser  v.  Great 
North  of  Scotland  R.  Co.  (1901)  3  Sc. 
Sess.  Cas.  5th  series,  908,  38  Scot.  L. 
R.  653,  9  Scot.  L.  T.  96,  that  the  em- 
ployee's right  to  compensation  is  not 
necessarily  forfeited  because  he  re- 
fuses to  accept  an  offer  of  his  employ- 
er to  give  him  work  at  wages  equal 
to  his  former  earnings. 

So,  in  Jackson  v.  Hunslet  Engine 
Co.  (1915)  84  L.  J.  K.  B.  N.  S.  1361,  8 
B.  W.  C.  C.  584,  113  L.  T.  N.  S.  630, 
10  N.  C.  C.  A.  1081,  where  the  accident 
caused  the  loss  of  the  employee's  eye, 
but  his  employers  offered  to  take  him 
back  at  his  old  work  at  his  former 
wages,  it  was  held  that  the  county  court 
judge  misdirected  himself  where  he 
considered  that  the  fact  that  the  ap- 
plicant, who  had  been  employed  as  a 
"steam  hammer  man,"  was  physical- 
ly able  to  do  the  work  he  had  pre- 
viously been  doing,  was  conclusive  to 
show  that  he  had  suffered  no  loss  of 
wage-earning  capacity.  A  later  ap- 
peal is  reported  in  [1916]  2  K.  B.  8, 
85  L.  J.  K.  B.  N.  S.  1213,  [1916]  W.  C. 
&  Ins.  Rep.  183,  114  L.  T.  N.  S.  584, 
60  Sol.  Jo.  386,  9  B.  W.  C.  C.  269,  to 
the  effect  that  under  the  English  act 
the  mere  fact  that  a  workman  is  phys- 
ically able  to  do  his  old  work  does 
not  prove  that  such  work  is  a  "suit- 
able employment"  for  him. 

And  in  accord  with  the  doctrine 
that  a  workman  is  not  necessarily  pre- 
cluded from'  any  compensation  be- 
cause he  is  being  paid  the  same  or 
even  higher  wages  than  before  the 
injury  is  Pearson  v.  Archibald  Rus- 
sell (1916)  53  Scot  L.  R.  877.  In  this 
case  Lord  Johnston  said:  "Although 
I  am  not  sure  that  there  is  any  def- 
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inite  decision  to  that  effect,  I  think 
that  it  is  the  law  that  where  the  em- 
ployer offers  to  take  back  a  man  at 
wa^res  which  he  is  not  able  to  earn, 
that  is  an  offer  which  the  workman 
may  reject,  in  respect  that  it  would 
be  partly  an  offer  of  wages  for  work- 
done  and  partly  of  charity,  and  that 
the  acceptance  might  affect  his  future 
position  under  the  statute/' 

Also  in  Larivi^re  v.  Girouard 
(1915)  Rap.  Jud.  Quebec  24  B.  R.  154, 
24  D.  L.  R.  532,  it  was  held  that  the 
fact  that  when  he  recovered  from  his 
injury  the  workman  earned  for  some 
time  as  much  as  he  formerly  earned 
could  not  be  considered  as  decisive  in 
fixing  his  earnings.  In  this  case, 
where  the  employee  lost  an  eye,  it  was 
said:  'iThe  amount  of  the  compen- 
sation payable,  though  dependent  up- 
on 'incapacity,'  varies  in  proportion 
to  the  extent  to  which  Vages'  are  re- 
duced by  the  accident  Incapacity 
means  incapacity  to  earn,  and  is  con- 
sequently a  thing  different  from  dis- 
figurement. If  the  respondent's  earn- 
ing capacity  at  present  is  as  great  as 
it  was  before  the  accident,  no  com- 
pensation is  payable.  In  other  words, 
if  his  incapaci^  has  come  to  an  end, 
his  right  to  compensation  no  longer 
exists,  because  it  is  measured  by  'a 
rent  equal  to  half  the  sum  by  which 
his  wages  have  been  reduced  in  conse- 
quence of  the  accident';  .  .  .  The 
respondent's  work  has  been  intermit- 
tent. It  is  true  that,  in  one  or  two 
instances  since  the  date  of  the  acci- 
dent, his  rate  of  earnings  has  been 
greater  than  his  average  rate  of  earn- 
ings before  the  injury.  That,  how- 
ever, is  not  conclusive.  ...  It  is 
fallacious  to  reason,  as  does  the  re^ 
spondent,  that  the  loss  of  an  eye 
means  a  permanent  partial  loss  of 
earning  capacity.  It  may  or  it  may 
not  mean  that.  It  is  a  question  of 
fact  to  be  decided  in  each  case,  and 
it  is  a  mistake  for  the  court  to  give  ef- 
fect to  generalizations  made  by  phy-^ 
sicians  or  statisticians,  such  as  have 
been  put  forward  in  this  case,  to  the 
effect  that  the  loss  of  an  eye  is  a  loss 
of  from  20  to  40  per  cent  of  earning 
capacity." 

And  the  fact  that  after  the  accident 
the  workman  returned  to  work  for  his 


former  employer  at  the  same  wages 
was  held  in  Peterson  v.  Garth  Co. 
(1913)  Rap.  Jud.  Quebec  24  B.  R.  165, 
not  conclusive  that  his  earning  capac- 
ity had  not  been  diminished,  the  court 
stating  that  this  only  proved  that  in 
the  state  of  the  labor  market  he  was 
able,  notwithstanding  his  injury,  to 
command  his  old  wage.  In  this  case 
the  employee,  by  the  accident,  lost 
the  greater  part  of  the  middle  finger 
of  one  hand. 

It  has  been  held,  however,  that  un- 
der the  Quebec  act  a  workman  is  not 
entitled  to  compensation  where,  after 
the  accident,  he  voluntarily  returned 
to  the  employer  with  the  same  salary 
he  received  before  the  accident.  Ca- 
ter V.  Grand  Trunk  R.  Co.  (1912)  18 
Rev.  de  Jur.  (Can.)  27,  cited  in  Cana- 
dian Dig.  1912,  col.  825. 

And  where  parts  of  several  fingers 
of  a  workman  were  amputated  by  an 
accident,  which  caused  only  a  slight 
incapacity,  and  did  not  diminish  his 
salary,  compensation  as  for  perma- 
nent and  partial  incapacity  was  de- 
nied in  Stack  v.  Whittal  (1915)  Rap. 
Jud.  Quebec  48  C.  S.  272,  under  a  stat- 
ute granting,  in  case  of  such  incapaci- 
ty, a  rent  equal  to  half  the  sum  by 
which  the  wages  have  been  reduced 
in  consequence  of  the  accident. 

That  there  must  be  impaired  earn- 
ing capacity  to  justify  an  award  of 
compensation  for  partial  disability  is 
assumed,  apparently,  in  such  cases  as 
Harrison  v.  Matthews  (1920)  13  B. 
W.  C.  C.  109,  where  a  slate  sawyer 
met  with  an  accident  which  resulted 
in  the  loss  of  a  little  finger;  and,  in 
view  of  evidence  that  his  earning 
capacity  had  not  been  impaired,  con- 
tinuance of  compensation  was  re- 
fused. The  question,  it  was  said,  was 
not  whether  one  was  able  to  earn  the 
same  wages  in  a  particular  employ- 
ment, but  whether  his  earning  capaci- 
ty in  the  general  labor  market  was 
depreciated. 

The  same  observation  may  be  made 
with  respect  to  Jones  v.  Anderson 
[1914]  W.  N.  432,  84  L.  J.  P.  C.  N.  S. 
47,  [1915]  W.  C.  &  Ins.  Rep.  151,  112 
L.  T.  N.  S.  225,  59  Sol.  Jo.  159,  31 
Times  L.  R.  76,  8  B.  W.  C.  C.  2,  where 
compensation  was  discontinued  be- 
cause the  employee,  a  miner  who  had 
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lost  an  eye  in  an  accident,  had  not 
proved  that  he  had  not  recovered  his 
wage-earning  capacity,  his  former  em- 
ployer being  willing  to  re-engage  him 
for  work  as  a  miner,  to  which  work 
there  was  evidence  he  was  fit  to  re- 
turn. 

And  where  the  employers  acknowl- 
edged liability  for  the  accident,  and 
made  an  agreement  with  the  employee 
by  which  they  became  bound  to  pay 
him  compensation  at  a  certain  rate 
per  week,  to  continue  during  his  in- 
capacity for  work,  it  was  held  in 
Keevans  v.  Mundy  [1914]  S.  C.  525,  51 
Scot.  L.  R.  462,  that  the  employee 
was  not  entitled  to  refuse  an  offer  of 
the  employers  to  pay  him  his  former 
wages  beginning  with  light  work,  for 
which  it  was  found  as  a  fact  that  he 
was  then  fit;  and  that  compensation 
should  not  be  granted  where  he  had 
refused  this  offer. 

The  county  court  judge,  under  the 
English  Act  of  1906,  in  considering 
what  the  workman  was  earning  be- 
fore the  accident,  and  what  he  was 
able  to  earn  afterwards,  is  required 
to  have  regard  to  extraneous  circum- 
stances, such  as  the  universal  reduc- 
tion in  wages.  Bevan  v.  Energlyn 
Colliery  Co.  [1912]  1  K.  B.  63,  [1912] 
W.  N.  206,  105  L.  T.  N.  S.  654,  28 
Times  L.  R.  27,  81  L.  J.  K.  B.  N.  S. 
172,  5  B.  W.  C.  C.  169.  In  this  case 
the  eight-hour  law  had  gone  into  ef- 
fect after  the  accident,  and  its  effect 
was  to  reduce  the  wages  which  the 
workman  had  been  earning  before  the 
accident  by  nearly  one  third.  The 
court  pointed  out  that  the  words  of 
clause  3  of  schedule  1,  "such  relation 
to  the  amount  of  that  difference  as 
under  the  circumstances  of  the  case 
may  appear  proper,"  did  not  appear  in 
the  Act  of  1897,  and  consequently  the 
decision  in  James  v.  Ocean  Coal  Co. 
[1904]  2  K.  B.  213,  73  L.  J.  K.  B.  N.  S. 
915,  68  J.  P.  431,  52  Week.  Rep.  497, 
90  L.  T.  N.  S.  834,  20  Times  L.  R.  483, 
did  not  apply  to  the  present  case.  In 
the  James  Case  it  was  held  that  the 
amount  originally  fixed  as  the  com- 
pensation was  not  subject  to  varia- 
tion by  reason  of  a  fall  in  wages  in 
the  workman's  line  of  work. 

Also  in  Black  v.  Merry  &  Cuning- 


hame  [J909]  S.  C.  1150,  46  Scot.  L. 
R.  812,  and  in  Jamieson  v.  Fife  Coal 
Co.  (1904)  5  Sc.  Sess.  Cas.  5th  series, 
958  (decided  under  the  Act  of  1897), 
it  was  held  that  a  workman  is  not  en- 
titled to  compensation  in  respect  to 
the  diminution  of  his  earnings  after 
he  returns  to  work,  which  is  due  to  a 
general  fall  in  wages,  and  not  to  any 
supervening  incapacity. 

The  fact  that  the  injured  employee 
was  a  minor  has  been  an  important 
factor  in  several  English  decisions. 

Thus,  under  the  express  provisions 
of  the  Act  of  1906,  the  arbitrator,  in 
the  case  of  an  injured  minor,  may  take 
into  consideration  the  "sum  which  the 
workman  would  probably  have  been 
earning"  had  he  not  been  injured." 
And  so  it  has  been  held  that" the  fact 
that  a  minor  who  has  been  injured 
returns  to  work  at  the  same  compen- 
sation does  not  per  se  entitle  the  em- 
ployer to  have  the  compensation 
ended.  Bowhill  Coal  Co.  v.  Malcolm 
[1910]  S.  C.  447,  47  Scot.  L.  R.  449,  3 
B.  W.  C.  C.  562. 

But  where  the  country  court  judge 
did  not  exercise  his  discretionary 
power  of  estimating  the  probable  in- 
crease in  earnings  of  the  minor,  a 
girl  who  had  lost  parts  of  several 
fingers  in  an  accident,  and  her  em- 
ployers offered  to  give  her  suitable 
work  at  wages  higher  than  those  she 
was  receiving  at  the  time  of  the  acci- 
dent, it  was  held  that  an  award  of 
compensation  should  not  be  allowed 
to  stand.  Clarke,  Nicholls  &  Coombs 
V.  Knox  [1913]  W.  C.  &  Ins.  Rep.  664, 
57  Sol.  Jo.  793,  6  B.  W.  C.  C.  696. 

IV.  Miscellaneous. 

Where  a  miner  sustained  an  injury 
to  his  eye  which  left  it  with  only  5 
per  cent  vision,  but  later  returned  to 
work  and  was  engaged  at  the  same 
employment,  earning  as  much  as  he 
had  prior  to  the  accident,  it  was  held 
in  Stammers  v.  Banner  ♦Coal  Co. 
(1921)  _  Mich.  — ,  183  N.  W.  21,  that 
he  had  lost  his  eye  within  the  mean- 
ing of  the  statute  in  that  state,  and 
that  he  was  entitled  to  the  compensa- 
tion allowed  by  law  for  the  loss  of 
an  eye,  without  deduction  for  weekly 
payments   during  the  course  of  the 
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development  of  the  injury  before  he 
returned  to  worlc  It  may  be  ob- 
served, however,  that  such  cases  turn 
on  the  question  whether  there  was  a 
loss  of  the  member  within  the  mean- 
ing of  the  statute,  rather  than  on  the 
effect  of  the  employer's  subsequent 
ability  to  earn  as  much  as  he  did  prior 
to  the  accident. 

After  the  employee's  earnings  in  a 
saltable  employment  became  equal  to 
his  earnings  before  &is  injury,  al- 
though his  physicians  advised  him  to 
do  light  work  for  the  reason  that  it 
would  be  beneficial  and  helpful  in  re- 
storing him  to  health,  it  was  held 
in  Voight  v.  Industrial  Commission 
(1021)  297  IlL  109,  130  N.  E.  470, 
tiiat  he  was  not  entitled  to  recover 
nnder  the  Illinois  statute  for  partial 
incapacity,  where  the  compensation 
provided  by  the  act  was  "50  "per  cent 
of  the  difference  between  the  average 
amount  which  he  earned  before  the 
accident,  and  the  average  amount 
which  he  is  earning  or  is  able  to  earn 
in  some  suitable  employment  or  busi- 
ness after  the  accident." 

The  question  whether  disfigurement 
may  be  a  ground  for  compensation  ex- 
tends beyond  the  scope  of  the  annota- 
tion, but  several  illustrative  cases  on 
this  point  may  be  cited. 

Under  the  Illinois  Statute  of  1911 
an  employee  might  recover  compen- 
sation for  disfigurement,  in  addition 
to  the  compensation  he  recovered  be- 
cause of  incapacity  to  '  work.  The 
statute  provided  that  "if  any  em- 
ployee, by  reason  of  any  accident  aris- 
ing out  of  and  in  the  course  of  his 
employment,  receive  any  serious  and 
permanent  disfigurement  to  the  hands 
or  face,  but  which  injury  does  not  ac- 
tually incapacitate  the  employee  from 
pursuing  his  usual  or  customary  em-i 
ploymenf  he  should  have  the  right 
to  resort  to  the  arbitration  provisions 
of  the  act  for  the  purpose  of  deter- 
mining a  reasonable  amount  of  com- 
pensation. See  Stevenson  v.  Illinois 
Watch  Case  Co.  (1914)  186  IlL  App. 
418,  5  N.  C.  C.  A.  858. 


In  Watters  v.  P.  E.  Kroehler  Mfg. 
Co.  (1914)  187  IlL  App.  548,  8  N.  C. 
C.  A.  352,  the  court  took  the  view  that 
the  statute  of  that  state  was  intended 
to  provide  compensation  for  disfigure- 
urement,  and  it  would  be  unreason- 
able to  construe  it  as  providing  such 
compensation  in  cases  where  the  dis- 
figurement did  not  cause  any  cessation 
from  work,  and  denying  it  in  other 
cases  where  disfigurement  did  cause  a 
few  days  of  incapacity. 

In  International  Harvester  Co.  v. 
Industrial  Commission  (1914)  167 
Wis.  167,  147  N.  W.  53,  5  N.  C.  C.  A. 
822,  the  court  said:  "The  highest 
court  of  England  has  decided  that  an 
injury  or  disfigurement  which  de- 
stroys or  impairs  the  injured  work- 
man's capacity  to  get  work  is  an  ele- 
ment to  be  taken  into  consideration  in 
the  assessment  of  compensation.  Ball 
v.  William  Hunt  &  Sons  [1912]  A.  C. 
(Eng.)  496,  81  L.  J.  K.  B.  N.  S.  782, 
106  L.  T.  N.  S.  911,  28  Times  L.  R. 
428,  56  Sol.  Jo..  550,  5  B.  W.  C.  C.  459, 
49  Scot.  L.  R.  711.  It  is  not  difficult 
to  imagine  emplojrments  where  mere 
disfigurement  would  preclude  a  per- 
son from  being  employed  altogether, 
although  physically  capable  of  doing 
the  work  in  a  satisfactory  manner.'' 

In  a  case  where  the  employee  lost  a 
part  of  an  ear  through  the  employer's 
negligence,  the  court  in  Shinnick  v. 
Clover  Farms  Co.  (1915)  90  Misc.  1, 
152  N.  Y.  Supp.  649,  which  is  affirmed 
in  (1915)  169  App.  Div.  236,  154  N. 
Y.  Supp.  423,  said  that  the  statute 
did  not  provide  any  rate  of  compensa- 
tion for  injuries  which  did  not  disable 
the  employee  but  might  constitute  in- 
jury to  him  through  disfigurement; 
that  it  could  not  be  assumed  that  the 
legislature,  in  enacting  the  beneficent 
provisions  of  the  Workmen's  Compen- 
sation Law,  intended  to  deprive  an 
employee  of  the  right  to  recover  dam- 
ages for  injuries  not  constituting  dis- 
abilities within  the  meaning  of  the 
statute ;  and  it  was  held,  accordingly, 
that  the  employee  could  sue  for  dam- 


ages. 
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RE  ESTATE  OF  HENRY  L.  PITTOCK,  Deceased. 
CAROLINE  P.  LEADBETTER,  Appt, 

V. 

O.  L.  PRICE,  as  Exr.,  et  aL,  Trustees,  etc.,  of  Henry  L.  Pittock,  Deceased, 

Respts. 

Oregon  Supreme  Court^^July  26,  102 !• 


(—  Or.  — ,  199  Pac.  633.) 

Will  —  validity  •—  trust  to  vote  stock  of  corporation. 

1.  There  is  no  illegality  in  a  provision  in  the  will  of  a  majority  stock- 
holder of  a  newspaper  corporation  bequeathing  his  stock  to  trustees  for 
a  period  of  years,  with  directions  to  elect  themselves  directors  and  main- 
tain certain  named  persons  as  manager  and  editor  of  the  paper. 

[See  note  on  this  question  beginning  on  page  238.] 


Appeal  —  striking  pleading  —  harm- 
less error. 

2.  It  is  not  reversible  error  to  strike 
from  a  petition  to  contest  a  will  mere 
conclusions  of  law,  where  the  ques- 
tions raised  by  them  ^appear  on  the 
face  of  the  will. 

Evidence  —  judicial  notice  —  popula- 
tion of  county. 

3.  The  court  takes  judicial  notice  of 
the  counties  wherein  a  statute  is  op- 
erative, where  its  operation  is  based 
upon  the  existence  of  a  specified  popu- 
lation. 

[See  15  R.  C.  L.  1129.] 

Courts  —  jurisdiction  —  probate  mat- 
ters —  power  to  change. 

4.  Full  probate  jurisdiction  involv- 
ing power  to  determine  the  validity  of 
a  will  as  matter  of  law  may  be  trans- 
ferred from  a  county  to  a  circuit  court 
under  an  amendment  to  the  constitu- 
tional provision  that  county  courts 
shall  have  jurisdiction  pertaining  to 
probate  courts,  by  providing  that  the 
judicial  powers  shall  be  vested  in  such 
courts  as  may,  from  time  to  time,  be 
created  by  law. 

Will  —  undue    influence  —  eflfect    on 
validity. 

5.  On  the  question  of  invalidity  of 
a  will  for  undue  influence  it  is  not 
enough  to  show  opportunity  to  exer- 
cise such  influence,  but  it  must  also 
appear  that  the  influence  was  actually 
exercised,  and  that  it  was  pushed  to 
such  an  extent  that  the  resultant  will 
was  not  the  testator's,  but  that  of  the 
parties  procuring  its  execution. 

[See  28  R.  C.  L.  137,  138.] 


Perpetuity  —  trust  to  vote  corporate 
stock  for  twenty  years. 

6.  A  provision  in  a  will  bequeath- 
ing corporate  stock  to  trustees  for  a 
period  of  twenty  years,  with  directions 
to  elect  themselves  directors  and  carry 
out  certain  policies  with  respect  to 
the  management  of  the  corporation,  is 
not  voi^  as  a  perpetuity. 

Contract  —  public  policy  —  agreement 
to  carry  out  policies  of  majority 
stockholder  of  corporation. 

7.  An  agreement  between  the  holder 
of  the  majority  of  the  stock  of  a  cor- 
poration and  persons  whom  he  names 
in  his  will  as  trustees  of  the  stock, 
with  directions  to  elect  themselves  di- 
rectors of  the  corporation,  that  they 
will  carry  out  his  policies  with  re- 
spect to  the  management  of  the  cor- 
poration, is  not  void  as  against  public 
policy. 

Will  —  request  as  to  management  of 
corporation^  —  interference  with 
powers  of  directors. 

8.  The  retention  of  the  managing 
officers  by  the  directors  is  not  made 
imperative  so  as  to  interfere  with  their 
duty  to  the  corporation,  by  a  provi- 
sion in  a  will  bequeathing  the  ma- 
jority stock  to  trustees,  with  directions 
to  elect  themselves  directors,  and  ex- 
pressing the  desire  and  request  that 
certain  named  persons  be  continued 
as  managers. 

Corporation  —  power  to  control  man- 
agement after  death. 

9.  The  holder  of  the  majority  of  the 
stock  of  a  corporation  may,  by  his  will. 
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provide  for  the  election  through  a 
trust  of  certain  persons  as  directors 
for  a  period  of  time,  and  through  them 
carry  out  his  policies  by  the  retention 
of  certain  persons  as  managers. 
[See  note  in  9  A.L.R.  1242.] 

Tmst  —  validity  —  indefiniteness. 

10.  A  trust  is  not  void  for  uncertain- 
ty, by  which  a  large  estate  is  placed  in 
thd  hands  of  trustees  to  avoid,  so  far 
as  possible,  any  loss  or  depreciation  of 
the   estate,  with  full  powers   in   the 


trustees  to  manage  the  property,  with 
directions  to  make  allowances  to  tes- 
tator's widow  and  children,  to  pay  all 
debts,  and  at  the  termination  of  the 
trust  period  to  divide  the  property 
among  testator's  descendants. 

Pleading  —  necessity  of  allegation  of 
illegal  contract. 

11.  A  will  cannot  be  attacked  be- 
cause the  product  of  a  contract  void 
as  against  public  policy,  unless  such 
illegal  contract  is  pleaded. 


Appeal  by  contestant  from  a  decree  of  the  Circuit  Court  for  Multno- 
mah County  (Tazwell,  J.)  in  favor  of  proponents  in  a  proceeding  to  con- 
test the  validity  of  the  will  of  contestant's  deceased  father.    Affirmed. 


Statement  by  Burnett,  Ch.  J.: 

This  is  a  proceeding  to  contest  the 
validity  of  the  will  of  Henry  L.  Pit- 
tock,  deceased,  on  the  petition  of  his 
daughter,  Caroline  P.  Leadbetter,  in 
which  the  relief  desired  is  to  set 
aside,  annul,  and  cancel  the  tes- 
tamentary document,  with  a  view  of 
distributing  the  estate  according  to 
the  Statute  of  Descents,  as  in  a  case 
of  intestacy.  The  original  petition 
stated  the  death  of  the  deceased; 
that  at  the  time  thereof  he  was  a 
resident  and  inhabitant  of  Mult- 
nomah County,  Oregon,  having  real 
and  personal  property  therein; 
gives  the  names  and  residences  of 
the  heirs ;  and  avers  that  about  Feb- 
ruary 17, 1919,  a  writing  purporting 
to  be  his  will  was  admitted  to  pro- 
bate. The  petition  then  goes  on  to 
allege  that  the  will  mentioned 
**should  be  set  aside  and  annulled 
for  the  following  reasons,"  among 
others  these  : 

"(c)  That  said  paper  writing  is 
void  as  a  last  will  and  testament,  be- 
cause the  trustees  therein  named 
are  vested  with  unrestricted  and  un- 
limited discretion  as  to  whether  they 
shall  accumulate  the  income  arising 
from  the  estate  of  said  testator  and 
keep  intact  the  corpus  thereof  dur- 
ing the  period  of  the  trust  purported 
to  be  created  by  said  paper  writing, 
or  whether  they  shall  sell  the  assets 
of  said  estate  and  make  distribution 
thereof  and  of  the  income  arising 
therefrom  within  the  period  of  said 
alleged  trust. 

"(d)   That  said  paper  writing  is 


void  as  a  last  will  and  testament,  be- 
cause it  does  not  specify,  with  suffi- 
cient certainty,  the  beneficiaries  of 
the  trust  ther-ein  purported  to  be 
created.      • 

**(e)  That  said  paper  writing  is 
void  as  a  last  will  and  testament  be- 
cause it  is  in  contravention  of  the 
statutes  of  the  state  of  Oregon  and 
against  public  policy,  particularly 
in  that  clause  B  of  paragraph  2 
thereof  directs  said  trustees  to  vote 
the  stock  of  the  Oregonian  Publish- 
ing Company,  owned  by  said  dece- 
dent at  the  time  of  his  death,  in  fa- 
vor of  themselves  as  directors  of 
said  company  for  the  period  of  the 
trust  purported  to  be  created  by 
said  paper  writing,  to  wit,  twenty 
years." 

The  circuit  court,  in  which  this 
proceeding  was  instituted,  on  mo- 
tion of  the  proponents  of  the  will, 
struck  out  paragraphs  (c),  (d),  (e), 
above  quoted,  whereupon  the  con- 
testant filed  an  amended  petition. 
The  allegations  about  the  death  of 
the  decedent,  the  heirs,  and  the  pres- 
entation and  admission  to  probate  of 
the  will,  are  substantially  the  same 
as  in  the  original  pleading.  It  goes 
on  to  state,  with  a  wealth  of  ver- 
biage, that  the  trustees  were  in- 
timately connected  with  the  de- 
ceased as  confidential  advisers ;  that 
at  the  time  of  the  execution  of  the 
will  the  decedent  was  eighty-one 
years  of  age;  that  the  trustees 
named  therein  had  acquired  great 
influence  over  him;  and  that,  con- 
spiring, intending,  and  devising  to 
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secure  large  power,  influence,  emol- 
uments, salaries,  and  commissions 
as  executors  of  the  last  will  and  tes- 
tament and  as  trustees  of  his  estate, 
amounting  approximately  to  $8,000,- 
000,  the  individuals  named  as  trus- 
tees so  persuaded  and  overcame  the 
will,  free  agency,  volition,  and  judg- 
ment of  the  deceased  that  their  will 
was  substituted  for  his,  and  the  pa- 
per mentioned,  for  the  reasons  fore- 
going, was  not  and  did  not  represent 
the  will  of  the  decedent. 

It  is  averred  also,  in  substance, 
that  the  trustees  and  others  to  the 
petitioner  unknown  unduly  influ- 
enced and  induced  the  deceased  to 
keep  secret  the  fact  that  he  had 
signed  the  paper.  The  resultant  of 
all  the  allegations  of  the  amended 
petition  is  concentrated  in  the  11th 
paragraph  thereof,  reading  thus: 
"That  said  provisions  of  said  will 
creating  said  trust  and  conveying  to 
said  O.  L.  Price  and  C.  A.  Morden 
all  of  the  estate  of  decedent,  and 
giving  to  said  persons  unrestricted 
and  unlimited  discretion  as  to  the 
accumulation  of  the  income  arising 
from  the  estate  of  deceased,  and 
keeping  intact  the  corpus  thereof 
during  the  period  of  twenty  years  as 
provided  in  said  paper  writing,  or 
selling  the  assets  of  said  estate  and 
making  distribution  thereof  and  the 
income  arising  therefrom  within 
said  period  of  twenty  years,  and 
failing  to  specify  with  sufficient  cer- 
tainty the  beneficiaries  of  said  trust 
attempted  to  be  created  by  said  pa- 
per writing,  and  directing  the  said 
persons  to  vote  for  themselves  dur- 
ing the  period  of  said  alleged  trust 
and  to  elect  and  retain  said  C.  A. 
Morden  as  manager  of  the  Oregon- 
ian  Publishing  Company,  are  illegal 
and  void,  against  public  policy,  and 
in  contravention  of  the  statutes  of 
the  state  of  Oregon." 

It  is  alleged  that  the  decedent  was 
ignorant  of  the  legal  effect  of  the 
provisions  of  the  will,  and  that  he 
relied  upon  the  representations  of 
the  trustees,  and  did  not  seek  inde- 
pendent advice:  that  he  would  not 
have  executed  the  will  or  created  the 
trust  mentioned  if  he  had  known  or 


been  advised  that  the  writing  in  the 
particulars  mentioned,  or  in  any  of 
them,  was  illegal  and  void.  The 
prayer  is  to  the  effect  that  the  will 
be  set  aside  and  canceled,  and  an  ad- 
ministrator be  appointed  to  take 
charge  of  the  estate.  A  copy  of  the 
will  is  attached  to  the  petition, 
marked  exhibit  A,  and  reads  as  fol- 
lows : 

"Know  all  men,  that  I,  Henry  L. 
Pittock,  of  Portland,  Multnomah 
county,,  state  of  Oregon,  of  the  age 
of  eighty-one  years,  being  of  sound 
and  disposing  mind  and  memory, 
and  not  acting  under  duress,  men- 
ace, fraud,  or  undue  influence  of  any 
person  whomsoever,  do  make,  pub- 
lish, and  declare  this  my  last  will 
and  testament  in  manner  and  form 
following,  to  wit : 

"First :  It  is  my  will  and  I  do  or- 
der that  all  my  just  debts  and  funer- 
al expenses  be  duly  paid  and  satis- 
fled  as  soon  as  can  conveniently  be 
done  after  my  decease. 

"Second :  In  order  to  avoid,  as  far 
as  possible,  any  loss  or  depreciation 
which  might  be  caused  by  any  sud- 
den changes  and  to  preserve  my  es- 
tate, I  hereby  give,  devise,  and 
bequeath  unto  C.  A.  Morden  and  O. 
L.  Price,  both  of  Portland,  Oregon, 
all  of  my  property,  real,  personal, 
and  mixed,  of  which  I  may  die  seised 
or  to  which  I  may  be  entitled,  includ- 
ing property  held  in  trust  for  me 
and  after-acquired  property  where- 
soever the  same  may  be  located,  to 
be  held  by  them  in  trust  for  a  period 
of  twenty  (20)  years  from  the  date 
of  my  decease,  for  the  following  pur- 
poses, to  wit : 

"A.  The  trustees  shall  have  full 
and  complete  power  and  authority 
over  my  estate,  they  shall  have  full 
and  complete  possession  and  control 
of  same,  they  shall  keep  the  surplus 
funds  invested  in  good  securities.  I 
grant  unto  them  full  power  and  au- 
thority to  sell  at  public  or  private 
sale,  as  they  may  see  flt,  any  of  my 
property,  except  as  herein  otherwise 
provided,  upon  such  terms  and  con- 
ditions as  to  them  shall  seem  meet 
and  for  any  purpose  whatever ;  and 
I  exonerate  any  purchaser  from  the 
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necessity  of  seeing  to  the  due  ap- 
plication of  the  proceeds  of  sale.  In 
making  such  sale  said  trustees  shall 
not  be  obliged  either  to  obtain  the 
authority  or  consent  or  confirmation 
•f  any  court  therefor  or  thereof, 
either  before  or  afterwards,  or  to 
make  any  report  thereof.  They 
shall  have  power  and  authority  to 
borrow  money  and  bind  my  estate 
for  the  repayment  thereof,  and  to 
loan  or  advance  money  from  my  es- 
tate, either  with  or  without  secu- 
rity, when  they  shall  deem  it  neces- 
sary for  the  protection  of  my  estate. 
They  shall  have  power  to  vote  my 
^tock  in  the  various  corporations  at 
all  meetings  of  the  stockholders  of 
such  corporations,  and  shall  have  all 
powers  incident  to  the  ownership  of 
such  stock. 

"B.  None  of  my  stock  in  the  Ore- 
gonian  Publishing  Company  shall  be 
sold,  but  shall  be  held  intact  during 
the  entire  period  of  this  trust,  I 
direct  that  my  trustees  shall  vote 
said  stock  in  favor  of  themselves  as 
directors  of  said  corporation,  and  it 
is  my  desire  and  I  request  that  C.  A. 
Morden  shall  be  elected  manager  of 
the  Oregonian  and  shall  be  retained 
as  such,  and  that  Edgar  B.  Piper 
shall  be  retained  as  managing  editor 
of  the  Oregonian  until  he  shall  be- 
come incapacitated  .or  until  he  may 
voluntarily  resign. 

"C.  None  of  my  stock  in  the 
Crown-Willamette  Paper  Company 
shall  be  sold,  but  shall  be  held  intact 
during  the  entire  period  of  this 
trust. 

"D.  None  of  my  stock  in  the 
Northwestern  National  Bank  of 
Portland,  Oregon,  shall  be  sold  un- 
less all  of  my  stock  in  the  North- 
western Fidelity  Company  shall  also 
be  sold  at  the  same  time,  or  unless 
all  of  my  stock  in  the  Northwestern 
Fidelity  Company  shall  have  been 
previously  sold. 

"E.  My  trustees  shall  pay  to  my 
wife,  Georgiana  M.  Pittock,  if  she 
shall  survive  me,  the  sum  of  $1,000 
monthly  during  her  lifetime  or  until 
the  termination  of  this  trust.  They 
shall  also  pay  the  sum  of  $500 
monthly  to  each  of  my  five  children. 


namely :  Susan  Emery,  Fred  F.  Pit- 
tock, Kate  P.  Hebard,  Caroline  P. 
Leadbetter,  and  Louise  Gantenbein, 
during  their  lifetime  or  until  the  ter- 
mination of  this  trust;  provided, 
that  if  any  of  my  said  children 
should  not  survive  me  or  should  die 
before  the  expiration  of  this  trust, 
such  amount  as  would  otherwise 
have  gone  to  such  deceased  child 
shall  be  paid  to  the  then-living  heirs 
of  the  body  of  such  deceased  child 
by  right  of  representation,  and  in 
the  event  such  deceased  child  shall 
leave  no  living  heirs  of  his  or  her 
body  then  the  payment  which  would 
otherwise  have  gone  to  such  de- 
ceased child  shall  cease  upon  the 
death  of  such  child. 

"F.  When  all  of  my  debts  and 
obligations  shall  have  been  paid  or 
when  a  sufficient  amount  of  cash 
shall  be  on  hand  to  pay  the  same, 
I  direct  my  trustees  to  pay  semi- 
annually thereafter  fifty  (50)  per 
cent  of  all  cash  on  hand  in  excess 
of  such  reserve  and  in  excess  of  such 
amount  otherwise  needed  to '  pre- 
serve my  estate,  to  my  said  wife,  if 
living,  and  if  she  shall  not  then  be 
living  said  amount  shall  be  paid 
semiannually,  share  and  share  alike, 
to  my  five  children  during  their  life- 
time or  until  the  termination  of  this 
trust,  provided  that  if  any  of  my 
said  children  shall  not  then  be  living 
the  payment  which  would  otherwise 
go  to  such  deceased  child  shall  go 
to  the  then-living  heirs  of  the  body 
of  each  deceased  child  by  right  of 
representation,  and  in  the  event  that 
such  deceased  child  shall  leave  no 
living  heirs  of  his  or  her  body,  such 
payment  shall  cease.  It  must  be  un-. 
derstood  that  when  I  refer  to  'my 
debts  and  obligations'  I  mean  not 
only  my  direct  obligations,  but  all 
mortgages  either  upon  my  own 
property  or  upon  property  in  which 
I  am  jointly  interested,  and  all  ob- 
ligations of  the  Northwestern  Fidel- 
ity Company  so  long  as  my  stock  in 
said  company  remains  unsold. 

"G.  Upon  the  termination  of  this 
trust,  to  wit,  twenty  (20)  years 
after  the  date  of  my  decease,  all  the 
property  remaining  in  the  hands  of 
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my  trustees  shall  be  turned  over  to 
my  said  wife,  if  living,  to  be  held 
by  her  during  her  lifetime,  and  upon 
her  death  to  go  to  my  children  as 
hereinafter  provided  for  in  case  my 
said  wife  shall  not  be  living  at  the 
termination  of  this  trust ;  and  in  the 
event  my  said  wife  shall  not  be 
living  at  the  termination  of  this 
trust  all  the  property  remaining  in 
the  hands  of  my  trustees  shall  be 
turned  over  to  and  become  the  prop- 
erty of  my  then-surviving  children, 
share  and  share  alike,  provided  that 
if  any  of  my  j5ve  children  shall  not 
then  be  living,  but  shall  leave  living 
heirs  of  his  or  her  body,  the  propor- 
tion of  said  property  which  would 
otherwise  have  gone  to  such  de- 
ceased child  shall  go  to  the  then- 
living  heirs  of  the  body  of  such  de- 
ceased child  by  right  of  representa- 
tion. 

"H.  If  either  of  my  trustees  above 
named  shall  die,  resign,  or  become 
incapacitated  either  before  or  after 
my  decease,  the  survivor  or  remain- 
ing trustee  shall  act  alone,  and  in 
the  event  both  of  said  trustees 
should  die,  resign,  or  become  inca- 
pacitated, I  hereby  appoint  the  Port- 
land Trust  Company  of  Oregon  to 
fill  such  vacancy  and  to  act  alone. 
It  is  understood  that  wherever  and 
whenever  in  this  will  I  have  referred 
to  'trustees'  it  shall  mean  the  trus- 
tees herein  named,  the  survivor  or 
successor. 

"Lastly,  I  nominate,  constitute, 
and  appoint  my  wife,  Georgiana  M. 
Pittock,  to  be  the  executrix  and 
O.  L.  Price  to  be  the  executor  of 
this  my  last  will  and  testament,  to 
act  jointly  and  without  bonds;  in 
the  event  of  the  death  or  resigna- 
tion of  either  of  the  above  then  the 
survivor  shall  act  alone.  I  hereby 
revoke  all  other  legacies  and  wills 
by  me  made,  and  declare  this,  and 
no  other,  to  be  my  last  will  and  tes- 
tament. I  direct  that  no  bond  shall 
be  required  of  the  trustees  herein 
named  or  of  the  survivor  or  suc- 
cessor. 

"In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal  this  23d 
day  of  August  A.  D.  1916. 

"Henry  L.  Pittock.    [Seal]." 


The  attestation  by  the  witnesses 
is  in  the  usual  form,  and  is  conse- 
quently omitted. 

The  answer  admits  the  allegations 
about  the  death,  relationship  of  the 
heirs,  and  the  admission  of  the  will 
to  probate,  but  otherwise  denies  the 
petition  in  toto.  As  new  matter  the 
answer  avers  the  death  of  the  dece- 
dent, his  residence  in  Multnomah 
county,  Oregon,  at  the  time  of  his 
death ;  that  he  made  a  will  of  date 
AuguBt  23,  1916 ;  that  he  signed  the 
same  in  the  presence  of  two  named 
witnesses,  who  then  and  tliere,  at 
his  request  and  in  his  presence, 
signed  the  same  as  witnesses,  and 
he  published  the  same  as  his  will; 
that  he  was  in  every  respect  com- 
petent to  make  the  will;  that  his 
wife  and  0.  L.  Price  were  named 
as  executors,  but  that  the  wife  had 
died  prior  to  the  testator's  death; 
and  that  the  will  was  admitted  to 
probate  and  letters  testamentary 
were  issued  to  O.  L.  Price,  who  en- 
tered upon  the  discharge  of  his  du- 
ties as  executor,  and  ever  since  has 
been  and  still  is  such  executor.  The 
answer  prays  for  the  admission  of 
the  will  to  probate  in  solemn  form, 
and  that  the  second  amended  peti- 
tion to  revoke  the  same  be  dismissed. 

The  reply  denies  every  allegation 
of  new  matter  in  the  further  and 
separate  answer,  except  as  stated, 
admitting  the  death  of  Pittock,  his 
residence,  and  his  estate  situated  in 
Multnomah  county,  and  prays  for 
the  same  relief  as  asked  in  the  peti- 
tion. 

After  hearing  testimony  and  ar- 
gument of  counsel  the  circuit  court 
denied  the  petition  and  entered  a 
decree  admitting  the  will  to  probate 
in  solemn  form,  establishing  the 
same  as  the  last  will  and  testament 
of  the  testator,  confirming  also  the 
appointment  of  O.  L.  Price  as  ex- 
ecutor, and  awarding  costs  against 
the  petitioner,  and  she  has  appealed. 

Messrs.  McAdoo,  Cotton,  &  Frank- 
lin, Cake  &  Cake,  and  L.  A.  Liljeq^vist, 

for  appellant: 

Probate  courts  have  jurisdiction 
over  two  different  things,  viz.,  a  con- 
test of  the  probate  of  a  will,  and  a 
contest  of  the  validity  of  a  will. 
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Oxsheer  v.  Watt,  91  Tex.  402,  44  S. 
W.  67. 

It  was  eminently  proper  to  invest 
the  probate  courts  with  jurisdiction  to 
settle  all  questions  as  to  the  validity 
of  wills. 

Yeaton  v.  Barnhart,  78  Or.  249,  150 
Pae.  742,  152  Pac.  1192;  Stadelman  v. 
Miner,  83  Or.  348,  155  tac.  708,  163 
Pac.  585,  983;  Re  Barker,  83  Or.  702, 
164  Pac.  382. 

The  probate  court  must  construe  a 
will  in  a  contest  proceeding,  and  has 
jarisdiction  to  do  so. 

Re  John,  30  Or.  494,  36  L.R.A.  242, 
47  Pac.  341,  50  Pac.  226 ;  Re  McGinnis, 
91  Or.  407,  179  Pac.  254;  Brown  v. 
Brown,  7  Or.  285 ;  Winkle  v.  Winkle,  8 
Or.  193;  Clark  v.  Ellis,  9  Or.  129; 
Kohn  V.  McKinnon,  90  Fed.  623; 
Esterly  v.  Rua,  58  C.  C.  A.  648,  122 
Fed.  609;  Pom.  Eq.  Jur.  4th  ed.  p.  2720; 
Thomas  Kay  Woolen  Mill  Co.  v. 
Sprague,  259  Fed.  338 ;  John  v.  Smith, 
91  Fed.  827. 

The  provision  that  a  contest  of  the 
probate  of  a  will  or  of  the  validity  of 
a  will  must  be  commenced  within  one 
year  makes  this  statute  a  statute  of 
limitations  and  of  repose,  arid  a  rule 
of  property.  There  is  no  right  of  con- 
test except  as  given  by  statute. 

Medill  V.  Snyder,  71  Kan.  590,  81 
Pac.  216;  Kansas  City  Hydraulic  Press 
Brick  Co.  V.  National  Surety  Co.  93  C. 
C.  A.  132,  167  Fed.  496 ;  McVeigh  v. 
Fetterman,  95  Ohio  St.  292,  116  N.  E. 
518. 

Trustees  are  beneficiaries  under  the 
terms  of  the  will. 

Gum  V.  Repp,  275  111.  503,  114  N. 
E.  271 ;  Teter  v.  Spooner,  279  111.  39, 
116  N.  E.  673 ;  Barr  v.  Sumner,  183  Ind. 
402,  107  N.  E.  682,  109  N.  E.  193. 

The  drafting  and  assisting  in  the 
preparation  of  a  will  raise  presump- 
tion of  undue  influence. 

McQueen  v.  Wilson,  131  Ala.  606, 
31  So.  94;  Kirby's  Appeal,  91  Conn.  40, 
98  Atl.  349;  Re  Everett,  153  N.  C.  83, 
68  S.  E.  924 ;  Disch  v.  Timm,  101  Wis, 
179,  77  N.  W.  196;  Mowry  v.  Norman, 
204  Mo.  173,  103  S.  W.  16;  Graham  v. 
Courtright,  180  Iowa,  394,  161  N.  W. 
774;  Bancroft  v.  Otis,  91  Ala.  279,  24 
Am.  St.  Rep.  904,  8  So.  286;  Weston 
V.  Teufel,  213  111.  291,  72  N.  E.  908. 

The  maintenance  of  secrecy  is  a 
strong  factor  in  the  exercise  of  un- 
due influence. 

Gidney  v.  Chappell,  26  Okla.  737, 
110  Pac.  1099 ;  Johnson  v.  Shaver,  41 
S,  D.  585,  172  N.  W.  678;  Fairchild  v. 
Bascomb,  36  Vt.  398 ;  Re  Sparks,  63  N. 
J.  Eq.    242,    51    Atl.    118;    Cole    v. 


Getzinger,  96  Wis.  559,  71  N.  W.  75; 
Underhill,  Wills,  p.  187. 

The  testator  expressing  to  the  trus- 
tees appointed  by  the  will  that  he 
"desired"  and  "requested"  them  to 
elect  C.  A.  Morden  as  manager  and  to 
retain  him  as  such,  and  to  elect  Edgar 
B.  Piper  as  managing  editor  and  re- 
tain him  as  such,  and,  being  words 
directed  to  those  whom  he  had  power 
to  command,  are  mandatory  and  di- 
rectory. 

Beakey  v.  Knutson,  90  Or.  574,  174 
Pac.  1149,  177  Pac.  955;  Alexander, 
Wills,  §  1096;  Re  Pforr,  144  Cal.  121, 
77  Pac.  825;  Re  Brown,  175  Cal.  361, 
165  Pac.  960;  Riker  v.  Leo,  115  N.  Y. 
93,  21  N.  E.  719 ;  Wolbert  v:  Beard,  128 
Wis.  391,  107  N.  W.  663;  Pembroke 
Academy  v.  Epsom  School  Dist.  75  N. 
H.  408,  37  L.R.A.(N.S.)  646,  75  Atl. 
100;  Floyd  v.  Smith,  59  Fla.  485,  37 
L.R.A.(N.S.)  651,  138  Am.  St.  Rep. 
133,  51  So.  537,  21  Ann.  Cas.  318;  An- 
derson V.  Hammond,  2  Lea,  281,  31  Am. 
Rep.  612;  Alexander  v.  Thompson,  38 
Tex.  534;  Colton  v.  Colton,  127  U.  S. 
300,  32  L.  ed.  138,  8  Sup.  Ct.  Rep.  1164; 
Re  Dewey,  45  Utah,  98,  143  Pac.  124, 
Ann.  Cas.  1918A,  475;  Hill,  Trustees, 
4th  Am.  ed.  73;  Harrison  v.  Harrison, 
2  Gratt.  1,  44  Am.  Dec.  365;  Bohon  v. 
Barrett,  79  Ky.  378;  Stewart  v.  Stew- 
art, 61  N.  J.  Eq.  25,  47  Atl.  633 ;  Wood 
V.  Camden  Safe  Deposit  &  T.  Co.  44 
N.  J.  Eq.  460,  14  Atl.  885. 

The  trust  agreement  is  null  and 
void,  illegal,  and  contrary  to  public 
policy. 

Scripps  V.  Sweeney,  160  Mich.  148, 
125  N.  W.  72;  Manson  v.  Curtis,  228 
N.  Y.  313,  119  N.  E.  559,  Ann.  Cas. 
1918E,  247;  Cone  v.  Russell,  48  N.  J. 
Eq.  208,  21  Atl.  847;  Sauerhering  v. 
Rueping,  137  Wis.  407.  119  N.  W. 
184;  Carlisle  v.  Smith,  234  Fed.  759; 
Funkhauser  v.  Capps,  —  Tex.  Civ. 
App.  — ,  174  S.  W..897;  Gage  v.  Fisher, 
5  N.  D.  297,  31  L.R.A.  557,  65  N.  W. 
809;  Gilchrist  v.  Hatch,  —  Ind.  App. 
— ,  100  N.  E.  473;  Guernsey  v.  Cook, 
120  Mass.  501;  Woodruff  v.  Went- 
worth,  133  Mass.  309;  Hampton  v. 
Buchanan,  51  Wash.  155,  98  Pac.  374; 
Jackson  v.  Hooper,  76  N.  J.  Eq.  592, 
27  L.R.A.(N.S.)  658,  75  Atl.  568;  Jones 
V.  Williams,  139  Mo.  1,  37  L.R.A.  683, 
61  Am.  St.  Rep.  436,  39  S.  W.  486,  40 
S.  W.  353 ;  Luthy  v.  Ream,  270  111.  170, 
110  N.  E.  373,  Ann.  Cas.  1917B,  368; 
Morel  V.  Hoge,  130  Ga.  625,  16  L.R.A. 
(N.S.)  1136,  61  S.  E.  487,  14  Ann.  Cas. 
935;  Palmbaum  v.  Magulsky,  217  Mass. 
306,  104  N.  E.  746,  Ann.  Cas.  1915D, 
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799;  Rush  v.  Aunspaugh,  179  Ala.  542, 
60  So.  802;  Timme  v.  Kopmeier,  162 
Wis.  571,  L.R.A.1916D,  1114,  156  N.  W. 
961 ;  Withers  v.  Edmonds,  26  Tex.  Civ. 
App.  189,  62  S.  W.  795;  Keady  v. 
United  R.  Co.  57  Or.  325,  100  Pac.  658, 
108  Pac.  197;  Haldeman  v.  Haldeman, 
176  Ky.  635,  197  S.  W.  376;  Fletcher, 
Cyc.  Corp.  §§  748,  1698;  1  Elliott, 
Contr.  1913-1918  Supp.  §  748;  2  Cook, 
Corp.  7th  ed.  p.  1837;  Thomas  v. 
Matthews,  94  Ohio  St.  32,  L.R.A.1917A, 
1068,  113  N.  E.  669;  2  Page,  Contr. 
2d  ed.  §  885;  Snow  v.  Church,  13  App. 
Div.  108,  42  N.  Y.  Supp.  1072 ;  Holt  v. 
California  Development  Co.  88  C.  C. 
A.  167,  161  Fed.  3;  Harris  v.  Scott,  67 
N.  H.  437,  32  Atl.  770. 

If  Mr.  Pittock  had  destroyed  this 
will,  or  otherwise  revoked  it  before 
his  death,  and  had  refused  to  carry 
out  the  terms  of  the  agreement,  there 
is  no  question  that  Mr.  Piper,  if  the 
agreement  were  valid,  could  enforce  it. 

Kelley  v.  Devin,  65  Or.  215,  132  Pac. 
535;  Woods  v.  Dunn,  81  Or.  465,  159 
Pac.  1158. 

Testator  attempted  to  create  an  un- 
lawful voting  trust. 

Machen,  Corp.  §  1276;  Beach,  Priv. 
Corp.  1891  ed.  §  855;  Cook,  Corpora- 
tions, 6th  ed.  §  312;  2  Page,  Contr. 
last  ed.  §  887;  3  Fletcher,  Cyc.  Corp. 
chap.  40,  §§  1705-1721,  vol.  6,  §  3981 ;  14 
C.  J.  §§  1396,  1417,  1420;  Clark  & 
M.  Priv.  Corp.  §  657;  Thomp.  Corp.  2d 
ed.  §  893. 

When  some  of  the  trusts  in  a  will 
are  legal  and  som€  illegal,  if  they  are 
connected  together  so  as  to  constitute 
an  entire  scheme,  so  that  the  presumed 
wishes  of  the  testator  would  be  defeat- 
ed if  one  portion  was  retained  and 
the  other  portions  rejected,  or  if  man- 
ifest injustice  would  result  from  such 
construction  to  the  beneficiaries  or 
some  of  them,  then  all  of  the  trust  pro- 
visions must  be  construed  together 
and  all  must  be  held  illegal. 

Bailey  v.  Buffalo  Loan,  Trust  &  Safe 
Deposit  Co.  213  N.  Y.  525,  107  N.  E. 
1043;  Anderson  v.  Menefee,  —  Tex. 
Civ.  App.  — ,  174  S.  W.  904 ;  Reeder  v. 
Antrim,  64  Ind.  App.  83,  110  N.  E.  568, 
112  N.  E.  551 ;  Cochran  v.  Cochran,  277 
111.  244,  115  N.  E.  142;  Barrett  v. 
Barrett,  255  111.  332,  99  N.  E.  625;  Til- 
den  V.  Green,  130  N.  Y.  29,  14  L.R.A. 
33,  27  Am.  St.  Rep.  487,  28  N.  E.  880 ; 
Reid  V.  Voorhees,  216  111.  236,  74  N.  E. 
804,  3  Ann.  Cas.  946;  Brown  v.  Quin- 
tard,  177  N.  Y.  75,  69  N.  E.  225. 

If  the  language  is  so  vague,  gener- 


al, or  equivocal  that  any  of  the  neces- 
sary elements  of  the  trust  are  left  in 
real  uncertainty,  then  the  trust  must 
fail. 

2  Pom.  Eq.  Jur.  3d  ed.  §  1009;  Mc- 
Monagle    v.    McGlinn,    85    Fed.    88: 
Greenwood    v.    Greenwood,    97    Kan. 
380,  155  Pac.  807;  Coyne  v.  Supreme 
Conclave,   I.   O.    F.    106   Md.    54,   66 
Atl.  704,  14  Ann.  Cas.  870;  81  Cyc. 
1049;  39  Cyc.  59;  26  R.  C.  L.  1183 
§  20,  Trusts;   Orr  v.  Yates,  209  111 
222,   70   N.  E.  731;   Flaherty  v.   O' 
Connor,   24   R.   I.    587,   54  Atl.   376 
Spivey  v.  Harrell,  101  N.  C.  48,  7  S.  E. 
693 ;  Colton  v.  Colton,  127  U.  S.  300,  32 
L.  ed.  138,  8  Sup.  Ct.  Rep.  1164. 

When  the  trust  fails,  the  next  of  kin 
take. 

Pratt  V.  Sheppard  &  E.  P.  Hospital, 
88  Md.  610,  42  Atl.  51,  4  Am.  Neg.  Rep. 
641;  Morice  v.  Bishop  of  Durham,  10 
Ves.  Jr.  522,  5  Eng.  Rul.  Cas.  548; 
Briggs  V.  Penny,  3  Macn.  &  G.  546,  42 
Eng.  Reprint,  371,  21  L.  J.  Ch.  N.  S. 
265,  16  Jur.  93;  Ingram  v.  Fralejr,  29 
Ga.  553;  Tilden  v.  Green,  130  N.  Y.  29, 
14  L.R.A.  33,  27  Am.  St.  Rep.  487,  28 
N.  E.  880. 

By  drafting  the  will,  so  that  the  pay- 
ments to  the  heirs  are  to  be  made  by 
the  trustees,  instead  of  by  the  execu- 
tor, Mr.  Price  thwarted  Mr.  Pittock's 
express  desires  and  instruction  to  pay 
certain  monthly  bequests. 

Boyer  v.  Anduiza,  90  Or.  165,  175 
Pac.  853;  Goff  v.  Kelsey,  78  Or.  343, 
153  Pac.  103;  Jasper  v.  Jasper,  17  Or. 
590,  22  Pac.  152 ;  Jones  v.  Ross,  82  Or. 
706,  162  Pac.  974;  Morrison's  Estate, 
48  Or.  612,  87  Pac.  1043. 

Messrs.  Carey  &  Kerr,  John  F. 
Logan,  and  D.  P.  Price,  for  respond- 
ents: 

Trustees  are  not  beneficiaries  under 
a  will  in  Oregon. 

Hogan  V.  Wyman,  2  Or.  302. 

The  fact  that  a  confidential  agent 
or  attorney  is  named  as  executor  or 
trustee,  or  both,  does  not  make  such 
person  a  beneficiary  under  the  will. 

Livingston's  Appeal,  63  Conn.  68, 26 
Atl.  470;  Ryan  v.  Rutledge,  —  Mo.  — , 
187  S.  W.  877 ;  Linton's  Appeal,  104  Pa. 
228;  Compher  v.  Browning,  219  111. 
249,  109  Am.  St.  Rep.  346,  76  N.  E.  678 ; 
Bauer  v.  Myers,  157  C.  C.  A.  252,  244 
Fed.  902. 

County  courts  in  probate  have  no 
jurisdiction  over  trust  estates  after 
administration  is  completed. 

Roach's  Estate,  50  Or.  179,  92  Pac. 
118. 
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The  power  of  probate  courts  is  lim- 
ited. 

Harrin^rton  v.  Jones,  63  Or.  237,  99 
Pac.  935;  Gardner  v.  Gillihan,  20  Or. 
598,  27  Pac.  220 ;  Dunham  v,  Siglin,  89 
Or.  291,  64  Pac.  661 ;  Herren's  Estate, 
40  Or.  90,  66  Pac.  688;  Rutenic  v. 
Hamakar,  40  Or.  444,  67  Pac.  196 ;  Hill- 
man  V.  Young,  64  Or.  73,  127  Pac.  793, 
129  Pac.  124. 

The  will  is  entitled  to  probate,  and 
is  valid  irrespective  of  any  question 
regarding  the  trust. 

Re  John,  30  Or.  494,  36  L.R.A.  242, 
47  Pac.  341,  50  Pac.  226;  Sullivan  v. 
Murphy,  92  Or.  52,  179  Pac.  680;  Re 
Hickman,  101  Cal.  609,  36  Pac.  118; 
Re  Pforr,  144  Cal.  121,  77  Pac.  825; 
Re  Merriam,  136  N.  Y.  58,  32  N.  E.  621 ; 
Roach's  Estate,  50  Or.  179,  92  Pac. 
118;  Re  Dale,  92  Or.  57,  179  Pac.  274. 

The  construction  of  wills  arises 
after  the  instruments  are  accepted, 
and  the  admission  of  a  will  to  probate 
does  not  involve  its  construction. 

3  Alexander,  Wills,  pp.  1848,  2000; 
Thompson,  Wills,  §  500;  1  Woerner, 
Administration,  §  228,  p.  601 ;  40  Cyc. 
1240. 

Courts  of  probate  are  not  empow- 
ered to  construe  wills  when  presented 
for  probate. 

Dudley  v.  Gates,  124  Mich.  441,  88 
N.  W.  97,  86  N.  W.  959;  Wells  v. 
Thompson,  140  Ga.  119, 47  L.R.A.  (N.S.) 
722,  78  S.  E.  823,  Ann.  Cas.  1914C,  898 ; 
Finch  V.  Finch,  14  Ga.  362;  Ward  v. 
Brown,  53  W.  Va.  227,  44  S.  E.  488; 
Hawes  v.  Humphrey,  9  Pick.  350,  20 
Am.  Dec.  481 ;  Re  Davis,  182  N.  Y.  468, 
75  N.  E.  530;  Waters  v.  Cullen,  2 
Bradf.  354;  Dowling  v.  Gilliland,  275 
111.  76,  113  N.  E.  987 ;  Davis  v.  Upson, 
209  111.  206,  70  N.  E.  602;  Knox  v. 
Paull,  95  Ala.  510,  11  So.  156;  Breed- 
ing V.  Grantland,  135  Ala.  497,  33  So. 
544;  Conoway  v.  Fulmer,  34  L.R.A. 
(N.S.)  963,  note;  Prather  v.  McClel- 
land, 76  Tex.  584,  13  S.  W.  543;  Thorn- 
ton V.  McReynolds,  —  Tex.  Civ.  App. 
— ,  156  S.  W.  1144;  Redmond  v.  Col- 
1ns,  15  N.  C.  (4  Dev.  L.)  440,  27  Am. 
Dec.  208;  Werkheiser  v.  Werkheiser,  6 
Watts  &  S.  189;  Mears  v.  Mears,  15 
Ohio  St.  90;  Jolliffe  v.  Fanning,  44  S. 
C.  L.  (10  Rich.)  186;  Small  v.  Small, 
4  Me.  220,  16  Am.  Dec.  253;  Lusk  v. 
Lewis,  32  Miss.  297 ;  Leak  v.  Leak,  24 
Kv.  L.  Rep.  2217,  73  S.  W.  789;  Re 
Cobb,  49  Cal.  599;  Re  Hickman,  101 
CaL  609,  36  Pac.  118;  Re  Cook,  173 
Cal.  465,  160  Pac.  553 ;  Letts  v.  Letts, 
—  Okla.  — ,  176  Pac.  284 ;  Lilly  v.  Tob- 
17  A.L.R.— 15. 


bein,  103  Mo.  477,  28  Am.  St.  Rep.  887, 
15  S.  W.  618 ;  Cox  v.  Cox,  101  Md.  173, 
13  S.  W.  1056. 

The  will  shows  a  consistent  and 
well-considered  plan  of  testamentary 
disposition. 

Burke  v.  Burke,  259  111.  262,  102  N. 
E.  293;  1  Schouler,  Wills,  5th  ed.  § 
473,  p.  693 ;  Miller  v.  Weston,  67  Colo. 
534,  189  Pac.  610. 

There  is  no  uncertainty  of  persons 
who  are  the  beneficiaries  under  the 
will. 

Stevens  v.  Carroll,  64  Or.  417,  L.R.A. 
1918E,  1095,  129  Pac.  1044;  William- 
son V.  Games,  284  111.  521,  120  N.  E. 
585;  Mettle  v.  Warner,  243  111.  600,  134 
Am.  St.  Rep.  388,  90  N.  E.  1099 ;  Kaser 
V.  Kaser,  68  Or.  153,  137  Pac.  187; 
Love  V.  Walker,  59  Or.  95, 115  Pac.  296. 

The  surrounding  circumstances 
must  be  taken  into  consideration  in 
construing  a  will,  and  when  the  situ- 
ation of  testator's  debts  and  obliga- 
tions is  considered,  light  is  thrown 
upon  the  testator's  motive. 

Jasper  v.  Jasper,  17  Or.  590,  22  Pac. 
152;  Roelfs  v.  White,  75  Or.  551,  147 
Pac.  753. 

It  is  the  duty  of  trustees  to  preserve 
the  estate,  even  where  not  expressly 
directed  to  do  so. 

Lee  V.  Albro,  91  Or.  211,  178  Pac. 
784;  Mattison  v.  Mattison,  53  Or.  254, 
133  Am.  St.  Rep.  829,  100  Pac.  4,  18 
Ann.  Cas,  218. 

There  is  no  reason  for  the  rejection 
of  the  whole  trust  where  an  incidental 
and  subsidiary  direction  as  to  the 
method  of  carrying  out  the  general 
plan  is  found  impracticable  of  en- 
forcement. 

Striker  v.  Mehrtens,  109  Misc.  220, 
179  N.  Y.  Supp.  460 ;  Re  Hitchcock,  222 
N.  Y.  57,  118  N.  E.  220. 

In  the  absence  of  fraud  or  undue  in- 
fluence, a  variance  between  the  will 
and  the  instructions  from  which  it  was 
drawn  will  not  defeat  the  probate  of 
the  will. 

Re  Gluckman,  87  N.  J.  Eq.  638, 
L.R.A.1918D,  742,  101  Atl.  295;  Re 
Livingston,  —  N.  J.  — ,  37  Atl.  770. 

The  provisions  relating  to  the  Ore- 
gonian  stock  are  not  illegal.  There  is 
no  resemblance  to  a  voting  trust,  and 
even  if  the  arrangement  with  the  em- 
ployees amounted  to  a  contract  it 
would  be  valid. 

White  V.  Snell,  35  Utah,  434,  100 
Pac.  927;  Weber  v.  Delia  Mountain 
Min.  Co.  14  Idaho,  404,  94  Pac.  441; 
Winsor  v.  Commonwealth  Coal  Co.  63 
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Wash.  62,  88  L.R.A.  (N.S.)  68, 114  Pac. 
908. 

Burnett,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

No  harmful  error  resulted  in 
striking  out  of  the  original  petition 
the  parts  thereof  above  quoted,  for 

Appeai-trii.in«  t^ey  Were  only  con- 
pieadinflr-karm-  clusions  of  law,  and 
le..  error.  ^j^^  questions  raised 

by  them  appear  on  the  face  of  the 
writing  and  have  been  discussed  in 
our  presence.  A  great  deal  of  space 
was  taken  in  the  briefs  and  much 
attention  devoted  in  the  argument 
to  the  matter  of  probate  jurisdic- 
tion ;  the  proponents  contending  that 
the  sole  question  which  can  be  con- 
sidered in  this  proceeding  is  whether 
or  not  the  will  was  the  authentic 
document  whereby  the  testator  un- 
dertook to  dispose  of  his  property, 
while  the  petitioner  maintains  there 
is  involved  not  only  the  decedent's 
freedom  ttom  undue  influence  in  the 
execution  of  the  document,  but  also 
the  validity  of  the  instrument  as  a 
matter  of  law. 

Referring  to  article  7  of  the  Con- 
stitution of  this  state  as  it  now 
stands,  we  find  that  by  §  la  thereof 
it  is  provided  that  "the  judicial 
power  of  the  state  shall  be  vested 
in  one  supreme  court  and  in  such 
other  courts  as  may,  from  time  to 
time,  be  created  by  law." 

This  was  part  of  the  Amendment 
of  1910,  which  also  provided  in  §  2b 
that  "the  courts,  jurisdiction,  and 
judicial  system  of  Oregon,  except  so 
far  as  expressly  changed  by  this 
Amendment,  shall  remain  as  at  pres- 
ent constituted  until  otherwise  pro- 
vided by  law." 

The  argument  seems  to  have  pro- 
ceeded on  the  assumption  that 
throughout  the  state  the  old  system 
prevailed,  as  described  in  the  orig- 
inal Constitution,  whereby  the  coun- 
ty court  "shall  have  the  jurisdiction 
pertaining  to  probate  courts."  Sec. 
12,  art.  7.  The  basis  of  the  argu- 
ment would  be  sound  had  it  not  been 
for  the  provision  by  law  embodied  in 
the  Act  of  February  17,  1919,  codi- 
fied as  §§  3132-3140,  Oregon  Laws. 
That  statute  provided,  in  substance, 
that  in  every  judicial  district  com- 


prising only  one  county  having  over 
100,000  population,  there  should  be 
elected  one  circuit  judge  in  addition 
to  those  then  holding  ofiice  in  such 
district;  that  he  should  sit  in  a  de- 
partment to  be  designated  by  rule  of 
the  circuit  court  by  an  appropriate 
number,  and  be  known  as  the  de- 
partment of  probate;  and  that  the 
judge  of  such  department  should,  in 
addition  to  the  duties  prescribed  in 
the  act,  perform  the  general  duties 
of  a  judge  of  the  circuit  court.  The 
county  court  of  such  districts  and 
the  office  of  county  judge  were  abol- 
ished, and  upon  the  taking  effect  of 
the  act  all  judicial  jurisdiction, 
power,  and  authority  of  tiie  county 
judges  and  county  courts,  as  dis- 
tinguished from  the  power  and 
jurisdiction  as  exercised  in  the 
transaction  of  county  business,  was 
conferred  upon  the,  circuit  court  of 
the  judicial  district  comprising  such 
county.  The  act  goes  on  to  say 
also,  in  substance,  that  in  any  pro- 
ceeding or  cause  over  which  by 
existing  laws  the  county  court  has 
jurisdiction,  all  of  which  are,  by  the 
provisions  of  the  act,  transferred  to 
and  heard  by  the  circuit  court,  the 
procedure  and  practice  shall  be  gov- 
erned by  the  existing  laws  applica- 
ble to  such  proceeding  without  any 
change,  exbept  that  appeals  may  be 
taken  direct  to  the  supreme  court. 
The  court  will  take 
judicial  notice  that  fJaMli^otio^-. 
the  act  applies  to  ?;5nt?***"  *' 
Multnomah  county, 
in  the  circuit  court  of  which  this 
proceeding  was  instituted. 

The   jurisdiction   of   the   circuit 
court  was  not  in  any  respect  les- 
sened or  restricted  by  the  enactment 
mentioned.     Its  powers   were   in- 
creased by  the  addition  of  probate 
jurisdiction.    The  conclusion,  there- 
fore, is  that  so  far  as  jurisdiction 
is  concerned,  and  whether  we  con- 
sider this  proceeding  as  merely  a 
contest  of  a  will  to  determine  its 
authenticity  or  whether  we  treat  it 
as   a    suit   to   con- 
strue the  will,  the  du^tio^Tl'p'obate 
tribunal     before  S^ltTJTl?*^*' 
which  the  proceed- 
ing was  had  was  possessed  of  full 


jurisdiction  to  hear  and  determine 
the  questions  involved.  It  is  true 
that  the  original  jodieial  scheme 
^was  to  continue  under  the  new  Con- 
stitution until  otherwise  provided  by 
la^wr,  but  the  Act  of  February  17, 
1919,  has  effected  the  necessary  pro- 
vision for  change.  Having  before 
us,  then,  for  review,  a  decision  of 
a  court  having  all  the  necessary 
original  jurisdiction  to  consider  any 
question  which  might  be  litigated, 
we  proceed  briefly  to  scan  the  plead- 
ings upon  which  the  proceeding  is 
based. 

Reduced  to  its  lowest  terms,  the 
effort  of  the  petitioner  is  to  set  aside 
the  will  on  the  ground  that  it  was 
tiie  product  of  undue  influence  ex- 
ercised over  the  testator  by  the  trus- 
tees named  in  the  wiU,  whereby  in 
fact  it  was  their  disposition  of  the 
property  that  was  embodied  in  the 
will,  instead  of  that  of  the  testator, 
so  that  their  will  was  substituted 
for  his;  and,  further,  that  the  re- 
sult achieved  was  a  will  which  is 
void  on  its  face  for  reasons  which 
were  assigned  in  the  original  peti- 
tion and  re-embodied  in  H  11  of  the 
amended  petition  already  quoted. 

As  to  the  mental  capacity  of  the 
testator,  no  question  is  made,  and  it 
is  sufScient,  on  that  feature,  to  dis- 
miss the  matter  with  a  quotation 
from  the  testimony  of  the  petitioner 
herself : 

Q.  There  never  was  any  question 
in  your  mind,  was  there,  but  what 
your  father  was  in  possession  of  all 
his  mental  faculties  up  to  the  time 
of  his  death  ? 

A.  No.  There  never  was  any 
question  about  that.  He  was  in  full 
possession  of  all  of  his  faculties  to 
within  a  couple  of  hours  before  his 
death. 

As  to  the  matter  of  undue  influ- 
ence, the  testimony  goes  no  further 
than  to  show  that  for  some  years 
the  defendant  Morden  had  been  in 
the  employ  of  the  Oregonian  Pub- 
lishing Company,  officiating  as  man- 
ager of  the  newspaper  published  by 
that  corporation,  of  which  the  dece- 
dent held  the  majority  of  the  stock, 
and  that  for  a  like  period  the  de- 
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fendant  O.  L.  Price  had  been  the 
private  secretary  of  the  testator, 
who  had  large  business  interests, 
having  accumulated  a  fortune  esti- 
mated in  millions  of  dollars.  These 
two  defendante  manifestly  had  the 
confidence  of  the  testator,  and  had 
opportunity  to  exercise  over  him 
such  influence  as  they  possessed. 
This  is  the  utmost  that  the  testi- 
mony shows.  But  the  evidence  is 
convincing  that  at  no  time  or  place 
did  either  of  the  defendante  exer- 
cise or  attempt  to  exercise  any  in- 
fluence over  the  decedent  in  the 
matter  of  making  his  will.  On  the 
contrary,  the  testimony  is  clear  that 
the  initiative  in  the  matter  came 
from  him,  and  that  the  will  was  the 
product  of  his  own  mind  and  of  his 
own  dictetion,  without  the  least  sug- 
gestion from  anyone,  so  far  as  the 
record  discloses,  about  what  the 
document  should  contain  or  what 
disposition  should  be  made  of  his 
property.  In  other  words,  as  dis- 
closed by  the  record  before  us,  it  is 
apparent  that  he  had  very  much 
more  influence  over  the  defendants 
than  they  had  over  him;  that  his 
word  was  the  law  of  his  business ; 
and  that  it  was  theirs  to  obey,  and 
not  to  influence  or  dictate.  On  the 
question  of  undue  influence,  it  is  not 
enough  to  show  that  iviii-nndiie 
the  defendant  had  iniiaeiiccw«frect 
an  opportunity  to  *"  ^•".*"^- 
exercise  such  influence,  but  it  must 
also  appear  that  the  influence  was 
actually  exercised,  and  not  only  so, 
but  that  it  was  pushed  to  such  an 
extent  that  the  resultant  will  was 
not  that  of  the  testator,  but  that  of 
the  parties  procuring  ite  execution. 
Hubbard  v.  Hubbard,  7  Or.  42;  Re 
Dolbeer,  153  Cal.  652,  96  Pac.  266, 
15  Ann.  Gas.  207 ;  Re  Shell,  28  Colo. 
167,  53  L.R.A.  387,  89  Am.  St.  Rep. 
181,  63  Pac.  413 ;  Ginter  v.  Ginter, 
79  Kan.  721,  22  L.R.A.(N.S.)  1024, 
101  Pac.  634. 

The  principal  point  of  atteck  on 
the  will  is  what  we  may  call  for  con- 
venience the  "Oregonian  clause,'' 
reading  thus:  "None  of  my  stock- 
in  the  Oregonian  Publishing  Com- 
pany shall  be  sold,  but  shall  be  held 
intact  during  the  entire  period  of 
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this  trust.  I  direct  that  my  trustees 
shall  vote  said  stock  in  favor  of 
themselves  as  directors  of  such  cor- 
poration, and  it  is  my  desire  and  I 
request  that  C.  E.  Morden  shall  be 
elected  as  manager  of  the  corpora- 
tion and  shall  be  retained  as  such, 
and  that  Edgar  B.  Piper  shall  be 
retained  as  editor  of  the  Oregonian 
until  he  shall  become  incapacitated 
or  until  he  may  voluntarily  resign." 
The  effort  of  the  pleader  is  to 
show  not  that  this  will  was  the 
product  of  any  corrupt  agreement, 
but  that  it  is  void  upon  its  face,  no 
matter  how  pure  the  motive  of  the 
maker.  The  argument  by  the  peti- 
tioner— and  she  devoted  much  atten- 
tion in  the  evidence  trying  to  prove 
the  same— is  that  without  consulting 
the  minority  stockholders,  Mr.  Pit- 
tock,  being  the  owner  of  two  thirds 
of  the  stock,  of  the  Oregonian  Pub- 
lishing Company,  for  the  purpose 
of  retaining  control  of  the  paper, 
perpetuating  his  policies,  and  direct- 
ing its  policy,  management,  and 
board  of  directors  for  twenty  years 
after  his  death,  and  to  keep  Piper  as 
editor  and  Morden  as  manager  from 
leaving  him,  entered  into  an  agree- 
ment with  Piper  to  have  the  corpo- 
ration pay  him  an  increased  salary, 
and  to  keep  him  in  his  position  as 
managing  editor  until  Piper  should 
become  incapacitated  or  voluntarily 
resign,  but  not  exceeding  twenty 
years  after  Mr.  Pittock's  death,  and 
that  he  carried  out  his  part  of  this 
agreement  by  directing  his  trustees 
to  vote  for  themselves  as  directors, 
and  requesting  them  to  elect  Morden 
>  as  manager  and  to  retain  Piper  as 
editor.  Further,  according  to  her 
brief,  the  petitioner  insists  that  this 
agreement  is  null  and  void,  illegal, 
and  contrary  to  public  policy.  No 
hint  of  such  an  agreement  is  found 
in  the  pleadings. 

So  far  as  the  petition  is  con- 
cerned, it  might  be  called  a  demur- 
rer to  the  sufficiency  of  the  will  on 
the  ground  that  it  carried  upon  its 
face  defects  fatal  to  its  validity.  A 
.great  many  cases  have  been  cited 
where  combinations  have  been  en- 
tered into  by  stockholders  among 


themselves,  whereby,  for  personal 
advantage  not  to  be  shared  in  by 
other  stockholders,  they  sought  to 
dictate  the  policy  of  the  corporation 
of  which  they  were  members.  That 
is  not  the  present  case.  We  have 
before  us  an  individual  stockholder 
dealing  only  with  his  own  property, 
exercising  an  attribute  of  such  prop- 
erty, that  of  testamentary  disposi- 
tion. It  is  not  made  to  appear  by 
the  pleading  that  he  so  disposed  of 
it  on  account  of  any  sinister  motive 
or  by  reason  of  any  corrupt  consid- 
eration or  advantage  accruing  to 
himself  which  did  not  equally  inure 
to  the  benefit  of  the  minority  stock- 
holders. The  vicious  principle  of 
illegal  combinations  of  directors  to 
pursue  certain  policies  generally  for 
their  own  aggrandizement  seems  to 
be  that  each  surrenders  in  advance 
his  individual  judgment  irrespective 
of  the  good  of  the  corporation  or  the 
rights  of  other  stockholders.  The 
essence  of  the  fault  lies  in  the  com- 
bination, which  cannot  exist  where  a 
single  majority  stockholder,  for 
himself  and  in  the  management  of 
his  own  property,  formulates  a  cer- 
tain corporate  policy  and  undertakes 
to  carry  it  out. 

''Of  the  general  proposition  that 
certain  kinds  of  conduct  not  crimi- 
nal in  any  one  individual  may  be- 
come criminal  if  done  by  combina- 
tion among  several,  there  can  be  no 
doubt.  The  distinction  is  based  on 
sound  reason,  for  a  combination 
may  make  oppressive  or  dangerous 
that  which,  if  it  proceeded  only  from 
a  single  person,  would  be  otherwise ; 
and  the  very  fact  of  the  combination 
may  show  that  the  object  is  simply 
to  do  harm,  and  not  to  exercise  one's 
own  just  rights."  2  Beach,  Priv. 
Corp.  §  854. 

Some  of  the  precedents  cited  by 
the  petitioner  are  here  noted.  In 
Scripps  V.  Sweeney,  160  Mich.  148, 
125  N.  W.  72,  it  is  held,  according 
to  the  syllabus,  that  "the  execution 
of  a  contract  between  four  of  the 
directors  and  stockholders  of  several 
corporations,  holding  a  majority  of 
stock  in  each,  without  the  consent  of 
other  stockholders,  for  purposes  of 
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personal  gain,  containing  provisions 
for  the  continued  emplojrment  of  one 
of  the  contracting  parties  as  man- 
ager at  a  fixed  salary,  and  determin- 
ing the  business  policy  of  the  sev- 
eral corporations,  is  contrary  to 
public  policy,  and  may  not  be  en- 
forced specifically." 

In  that  case  Scripps  and  Sweeney 
'were  leading  stockholders  in  several 
nev^spaper  corporations.  In  effect, 
they,  while  occupying  a  position  of 
trust,  were  contracting  with  each 
other  for  their  own  use  personal 
crain  at  the  expense  of  the  corpora- 
tion, and  consequently  to  the  injury 
of  other  stockholders.  Here,  how- 
ever, if  contracting  at  all,  Pittock 
was  bargaining  with  strangers,  or 
at  least  nonstockholders,  so  far  as 
appears,  and  was  carrying  out  with 
his  own  property  what  he  had  a 
right  to  do  if  he  had  lived. 

In  Manson  v.  Curtis,  223  N.  Y. 
313,  119  N.  E.  559,  Ann.  Cas. 
1918E,  247,  a  section  of  the  syllabus 
reads  thus:  ''It  is  not  illegal  or 
against  public  policy  for  two  or 
more  stockholders  owning  the  ma- 
jority of  the  shares  of  stock  of  a 
corporation  to  unite  upon  a  course 
of  corporate  policy  or  action  or  upon 
the  officers  whom  they  will  elect. 
An  ordinary  agreement,  amoYig  a 
minbrity  in  number,  but  a  majority 
in  shares,  for  the  purpose  of  obtain- 
ing control  of  the  corporation  by 
the  election  of  particular  persons  as 
directors,  is  not  illegal.  Agree- 
ments upon  a  sufficient  considera- 
tion between  them,  of  such  intend- 
ment and  effect,  are  valid  and 
binding,  if  they  do  not  contravene 
any  express  charter  or  statutory 
provision,  or  contemplate  any  fraud, 
oppression,  or  wrong  against  other 
stockholders  or  other  illegal  object." 
The  vice  upon  which  the  court 
condemned  the  agreement  in  ques- 
tion consisted  in  the  express  stipula- 
tion that  the  president  of  the  corpo- 
ration should  be  only  nominally  so ; 
that  no  interference  with  plaintiff's 
policy  as  manager  should  be  toler- 
ated ;  and  that  in  effect  the  board  of 
directors  should  be  mere  dummies, 
whereas  the  statute  required  that 


the  affairs  of  the  corporation  should 
be  controlled  by  the  directors,  either 
in  person  or  by  subordinates  under 
their  authority.  In  the  instant  case 
the  testator  proposed  to  work  out  his 
policy  by  the  legal  election  of  direc- 
tors by  a  majority  of  the  stock 
which  he  himself  owned  and  would 
have  had  a  right  to  vote  in  that  way 
without  question,  if  he  had  lived. 

In  Funkhouser  v.  Capps,  — •  Tex, 
Civ.  App.  — ,  174  S.  W.  897,  it  was 
held  that  a  contract  pooling  what 
constitutes  a  majorily  of  corporate 
stock,  on  condition  that  the  same 
shall  be  voted  so  as  to  put  one  of  the 
parties  in  the  management  of  the 
company,  with  certain  advantages  in 
sale  of  his  stock  on  severance  of  his 
relations  with  the  concern,  is  void  as 
against  the  Texas  statute  giving  to 
the  directors  the  general  manage- 
ment of  the  affairs  of  corporations. 
In  that  case,  as  in  others,  one  of  the 
conditions  of  the  agreement  was  to 
give  to  one  of  the  parties  thereto  a 
private  advantage  not  enjoyed  by 
other  members  of  the  .corporation. 
The  same  vicious  element  appeared 
in  Gage  v.  Fisher,  5  N.  D.  297,  31 
L.R.A.  567,  65  N.  W.  809,  where  it 
was  decided  that  a  contract  to  allow 
another  to  control  the  voting  of 
stock,  based  upon  a  promise  of  one 
who  is  to  control  such  stock  to  secure 
for  the  owner  of  the  stock  an  office 
in  the  corporation,  is  illegal.  So,  in 
Gilchrist  v.  Hatoh,  —  Ind.  App.  — , 
100  N.  E.  473,  it  is  said  that,  "as  a 
general  rule,  a  contract  by  a  director 
or  a  majority  stockholder  of  a  cor- 
poration whereby  he  undertakes,  in 
consideration  of  a  private  benefit  or 
advantage  accruing  to  himself,  to 
secure  the  appointment  of  another  to 
a  lucrative  office  or  a  position  of 
profit  in  the  corporation,  is  against 
common  honesty,  and  therefore 
against  public  policy." 

In  Guernsey  v.  Cook,  120  Mass. 
501,  the  defendants,  owners  of  a 
majority  of  the  stock  of  a  corpora- 
tion, agreed  to  make  the  plaintiff 
treasurer  of  the  company  in  consid- 
eration of  his  taking  part  of  the 
defendants'  stock.  The  court  there 
said,   among  other  things:     "The 
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contract,  if  reasonably  susceptible  of 
two  meanings,  one  legal  and  the 
other  not,  must  indeed  receive  an 
interpretation  which  will  support 
rather  than  ndefeat  it,  and  the  pre- 
sumption is  in  favor  of  its  legality. 
But  this  contract  necessarily  implies 
that  the  defendant  intended  to  de- 
rive, and  the  plaintiff  intended  to 
give  him,  a  private  advantage,  not 
shared  by  the  other  stockholders,  in 
consideration  of  his  election  as 
treasurer.  ...  It  was  the  pur- 
pose and  effect  of  the  contract  to 
influence  the  defendant,  in  the  deci- 
sion of  a  question  affecting  the  pri- 
vate rights  of  others,  by  considera- 
tion foreign  to  those  rights.  The 
promisee  was  placed  under  direct 
inducement  to  disregard  his  duties 
to  other  members  of  the  corpora- 
tion, who  had  a  right  to  demand  his 
disinterested  action  in  the  selection 
of  suitable  officers.  He  was  in  a 
relation  of  trust  and  confidence, 
which  required  him  to  look  only  to 
the  best  interest  of  the  whole,  unin- 
fluenced by  private  gain.  The  con- 
tract operated  as  a  fraud  upon  his 
associates.'' 

All  through  the  authorities  cited 
by  the  petitioner  runs  the  vein  of 
pooling  among  a  group  of  stockhold- 
ers, whereby  they  conspired  either 
to  seek  some  private  advantage  not 
common  to  other  members  of  the 
corporation,  or  to  pass  the  control 
of  the  concern  to  others  than  the 
directors  in  whom  the  statute  vests 
the  management.  Such  instances 
are  found  in  Woodruff  v.  Went- 
worth,  133  Mass.  309;  Hampton  v. 
Buchanan,  51  Wash.  155,  98  Pac. 
374;  Jackson  v.  Hooper,  76  N.  J. 
Eq.  592,  27  L.R.A.(N.S.)  658,  75 
Atl.  568;  Luthy  v.  Ream,  270  111. 
170, 110  N.  E.  373,  Ann.  Cas.  1917B, 
368;  Rush  v.  Aunspaugh,  179  Ala. 
542,  60  So.  802 ;  Timme  v.  Kopmeier, 
162  Wis.  571,  L.R.A.1916D,  1114, 
156  N.  W.  961;  Withers  v.  Ed- 
monds, 26  Tex.  Civ.  App.  189,  62 
S.  W.  795. 

There  is  another  class  of  cases 
which  holds  that  each  stockholder 
has  a  right  to  rely  upon  the  judg- 
ment  and   interc'st   of   his   fellow 


stockholders,  and  that  no  share- 
holder has  a  right  to  separate  him- 
self irrevocably  from  the  power  of 
voting  his  own  stock.  One  sample 
of  such  cases  is  Morel  v.  Hoge,  130 
Ga.  625,  16  L.R.A.(N.S.)  1136,  61 
S.  E.  487, 14  Ann.  Cas.  935. 

On  the  other  hand,  viewing  the 
present  situation  as  a  combination 
among  several  stockholders — which 
it  is  not,  however — ^the  rule  is  thus 
laid  down  in  14  C.  J.  913,  §  1418: 
"While  there  is  some  authority 
apparently  opposed  to  this  view,  the 
weight  of  authority  holds  that  stock- 
holders may  combine  for  the  pur- 
pose of  controlling  the  management 
and  business  of  a  corporation,  and 
agree  in  pursuance  thereof  that  they 
will  vote  their  stock  as  a  unit  ac- 
cording as  a  majority  of  them  may 
determine,  provided  no  fraud  is 
committed  or  undue  advantage 
taken  of  stockholders  who  are  not 
members  of  the  combination." 

See  also  1  Thomp.  Corp.  2d  ed. 
§§  893,  895. 

In  Winsor  v.  Commonwealth  Coal 
Co.  63  Wash.  62,  33  L.R.A.(N.S.) 
63,  114  Pac.  908,  it  is  said:  "Per- 
sons owning  stock  have  the  unquali- 
fied right  to  combine  their  interests 
to  secure  the  management  of  the  cor- 
poration when  such  management  is 
fair  to  all  stockholders  alike."     ' 

In  White  v.  Snell,  35  Utah,  434, 
100  Pac.  927,  a  majority  of  stock- 
holders placed  their  stock  in  the 
hands  of  other  stockholders  to  vote, 
manage  the  corporation,  and  gener- 
ally to  do  all  things  with  the  shares 
that  the  owners  themselves  might 
do,  for  two  years  and  five  months, 
the  trustee  to  pay  the  owners  a  fixed 
sum  per  month  as  well  as  all  assess- 
ments and  indebtedness  incurred  by 
them,  and  it  was  held  not  to  be  void 
as  against  public  policy  to  do  this. 

Barnes  v.  Brown,  80  N.  Y.  527, 
was  a  case  where  the  plaintiff  was 
director  and  president  of  a  corpora- 
tion and  owned  a  majority  of  the 
stock  then  issued.  The  corporation 
owed  him  for  money  loaned.  Prior 
to  his  election  as  director  and  presi- 
dent third  parties  had  made  a  con- 
struction  contract  with  the  com- 
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pany.  After  taking  office  he  bought 
an  interest  in  the  contract.  In  this 
state  of  affairs  he  sold  his  stock  and 
interest  in  the  contract  to  the  de- 
fendants, who  agreed  to  pay  him  the 
amount  owed  him  by  the  company 
and  to  deliver  to  him  2,000  fully 
paid-up  shares  of  its  stock.  Both 
parties  performed,  except  that  de- 
fendants delivered  stock  not  legidly 
issued  and  not  fully  paid.  In  an  ac- 
tion to  recover  damages,  it  was  held 
'"that,  assuming  it  was  part  of  the 
scheme  that  plaintiff  should  transfer 
the  control  and  management  of  the 
corporation,  he  had  the  right  to 
transfer  all  his  stock  and  interest, 
and  with  it  the  control  which  he  had 
the  right  to  exercise,  as  he  held  the 
majority  of  the  stock  then  issued; 
and  that  in  the  absence  of  proof  of 
any  wrongful  or  fraudulent  intent, 
no  policy  of  the  law  was  violated  by 
the  arrangement/' 

In  Bonta  v.  Gridley,  77  App.  Div. 
33,  78  N.  Y.  Supp.  961,  affirmed  in 
memorandum  opinion  in  185  N.  Y. 
614,  78  N.  E.  1100,  two  stockholders 
in  a  bank  agreed  that  the  plaintiff 
should  be  elected  cashier  for  five 
years  at  $2,500  a  year;  that  he 
should  exercise  his  influence  in  favor 
of  the  bank  and  the  retention  of  the 
then  board  of  directors ;  and  that  he 
should  buy  fifty  shares  of  the  bank's 
stock,  which  they  agreed  to  repur- 
chase from  him  at  $186  per  share  on 
his  ceasing  to  be  cashier.  The  court 
there  held :  "So  far  as  we  have  been 
able  to  discover,  it  has  not  yet  been 
held  by  any  court  that  two  stock- 
holders of  a  corporation  may  not 
legitimately  agree  between  them- 
selves to  use  their  influence  jointly 
to  secure  the  election  of  a  certain 
board  of  directors  of  such  corpora- 
tion, even  if  one  of  such  stockholders 
happens  to  be  its  cashier,  provided 
only  that  the  proposed  agreement 
is  entered  into  in  good  faith  and  for 
the  purpose  of  promoting  the  best 
interests  of  the  corporation,  and  in 
fact  does  promote  its  best  interests." 

In  Elger  v.  Boyle,  69  Misc.  273, 
126  N.  Y.  Supp.  946,  it  was  said: 
^*The  power  to  vote  stock  incidental 
to  its  ownership  may  not  be  taken 


from  the  holder  in  invitum,  but  he 
may  qualify  his  ownership  by  his 
own  consent  that  anottier  may  vote 
it  for  him,  or  may  accept  the  owner- 
ship with  a  condition  involving  that 
consent." 

In  that  case  a  testator  directed 
his  executors  to  form  a  corporation 
to  carry  on  his  business,  the  stock 
to  be  sold  according  to  the  direction 
of  certain  named  individuals,  and 
the  arrangement  was  held  to  be 
valid;  the  court  saying:  "These 
trustees  became  possessed  of  the 
stock,  not  as  their  own  asset,  but 
solely  by  virtue  of  the  will  and  of 
the  conditions  which  the  will  im- 
posed. One  condition  involved  their 
consent  to  a  restriction  of  their  vot- 
ing power,  and  no  rule  of  law  or  of 
public  policy  is  offended  by  giving 
effect  to  that  consent." 

Again,  in  Carnegie  Trust  Co.  v. 
Security  L.  Ins.  Co.  Ill  Va.  1,  81 
L.R.A.(N.S.)  1186,  68  S.  E.  412,  21 
Ann.  Cas.  1287,  the  second  para- 
graph of  the  syllabus  reads  thus: 
"An  agreement  between  holders  of 
shares  in  a  life  insurance  company, 
to  place  their  stock  in  the  hands  of 
trustees  for  a  period  of  twenty-five 
years,  to  enable  the  trustees  more 
efficiently  to  manage  the  corpora- 
tion, is  not  against  public  policy." 

In  Venner  v.  Chicago  City  R.  Co, 
258  111.  528,  101  N.  E.  949,  the  doc- 
trine was  thus  inculcated :  "It  has 
been  expressly  held  that  a  contract 
by  the  owners  of  more  than  one  half 
of  the  shares  of  stock  of  a  corpora- 
tion, to  elect  the  directors  of  the  cor- 
poration so  as  to  secure  the  manage- 
ment of  its  property,  to  ballot  among 
themselves  for  directors  and  officers 
if  they  could  not  agree,  to  cast  their 
vote  as  a  unit  as  the  majority  should 
decide  so  as  to  control  the  election, 
and  not  to  buy  or  sell  stock  except 
for  their  joint  benefit,  is  not  dishon^ 
est,  violative  of  the  rights  of  others, 
or  in  contravention  of  public  policy. 
.  .  .  A  majority  of  the  stockhold-^ 
ers  may,  therefore,  by  uniting  in  the 
same  proxy,  confer  upon  an  agent 
unlimited  discretion  to  vote  their 
stock,  and  there  is  no  policy  of  the 
law  to  prevent  their  transferring 
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the  stock  to  a  trustee  with  the  like 
unrestricted  power.  It  is  the  pur- 
poi^e  for  which  the  trust  was  created 
which  must  determine  its  legality." 

In  Smith  v.  San  Francisco  &  N. 
P.  R.  Co.  115  Cal.  584,  35  L.R.A. 
309,  56  Am.  St.  Rep.  119,  47  Pac. 
582,  three  parties  combined  to  buy 
42,000  shares  of  the  railroad  com- 
pany's stock  belonging  to  the  Dona- 
hue estate  and  to  vote  it  in  one 
block,  so  as  to  retain  control  of  the 
company  for  five  years,  the  vote  to 
be  cast  according  to  the  wish  of  the 
majority  of  the  block  ascertained  by 
ballot.  The  court  said:  "It  is  not 
in  violation  of  any  rule  or  principle 
of  law  for  stockholders  who  own  a 
majority  of  the  stock  in  a  corpora- 
tion to  cause  its  affairs  to  be  man- 
aged in  such  way  as  they  may  think 
best  calculated  to  further  the  ends  of 
the  corporation,  and,  for  this  pur- 
pose, to  appoint  one  or  more  proxies 
who  shall  vote  in  such  a  way  as  will 
carry  out  their  plan." 

In  Bowditch  v.  Jackson  Co.  76  N. 
H.  351,  L.R.A.1917A,  1174,  82  Atl. 
1014,  Ann.  Cas.  1913A,  366,  accord- 
ing to  the  syllabus,  we  learn  that  "an 
agreement  whereby  three  fourths  of 
the  stock  of  a  corporation  is  trans- 
ferred to  trustees,  who  are  to  hold 
the  same  for  one  year,  vote  it  in 
favor  of  a  proposed  sale  of  the  cor- 
porate property,  distribute  the  pro- 
ceeds, and  take  necessary  steps  to 
wind  up  the  company's  affairs,  is  not 
open  to  objection,  when  it  appears 
that  its  execution  will  work  no 
wrong  to  the  corporation  and  confer 
no  special  benefit  upon  the  share- 
holders who  are  party  to  the  com- 
pact." 

Speaking  of  voting  trusts,  and  de- 
fining them,  the  definition  is  thus 
formulated  in  §  1705,  3  Fletcher's 
Cyclopedia  of  Corporations:  "A 
voting  trust  may  be  comprehensive- 
ly defined  as  one  created  by  an 
agreement  between  a  group  of  the 
stockholders  of  a  corporation  and 
the  trustee,  or  by  a  group  of  identi- 
cal agreements  between  individual 
stockholders  and  a  common  trustee, 
whereby  it  is  provided  that  for  a 
term  of  years,  or  for  a  period  con- 


tingent upon  a  certain  event,  or  until 
the  agreement  is  terminated,  control 
over  the  stock  owned  by  such  stock- 
holders, either  for  certain  purposes 
or  for  all,  shall  be  lodged  in  the  trus- 
tee, either  with  or  without  a  reser- 
vation to  the  owners,  or  persons  des- 
ignated by  them,  of  the  power  to 
direct  how  such  control  shall  be 
used.  A  mere  deposit  of  shares  of 
stock  in  the  hands  of  a  depositary,, 
with  directions  to  vote  in  the  man- 
ner in  which  he  is  instructed  by  a 
committee  appointed  by  the  stock- 
holders and  subject  to  their  control^ 
is  not  a  voting  trust ;  it  not  appear- 
ing that  the  ownership  of  the  stock 
and  the  voting  power  were  sepa- 
rated by  the  agreement  under  which 
the  committee  was  appointed  and 
the  stock  deposited." 

In  the  instant  case  there  was  na 
voting  trust  within  the  meaning  of 
the  definition.  There  was  no  combi- 
nation of  stockholders.  The  testator 
was  the  owner  in  his  individual 
right  of  a  majority  of  the  stock  of 
the  corporation.  He  had  a  right,  as 
an  attribute  of  property  exercised  in 
testamentary  form, 
to  direct  how  and  S21"*o^te 
for  whom  the  stock  •*®'2^^^l,«« 

....  .     ,      corporation. 

should  be  voted. 
No  one  can  rightly  say  that,  if  Pit- 
tock  living  had  announced  his  inten- 
tion steadily  for  twenty  years  to 
vote  for  certain  directors  who  would 
in  turn  carry  out  certain  policies  as 
to  employees,  he  could  have  been  en- 
joined from  the  consummation  of  his. 
purpose.  How,  then,  can  it  be  said 
that  he  cannot  direct  his  trustees  to 
do  that  same  thing  after  his  death, 
for  a  limited  period  ?  The  will  does 
not  purport  to  perpetuate  the  limita- 
tion upon  this  property  for  more 
than  the  length  of  any  life  then  in 
existence  and  twenty-one  years 
thereafter.  The  period  of  the  trust 
is  expressly  limited 
to  twenty  years.    It  SSS**,;"/^;^ 

does    not    constitute   corporate  Mtoclc 

a    perpetuity.      In  J."/.;.^"*^ 
other  words,  consid- 
ering the  face  of  the  will,  there  is 
no  voting  trust,  no  combination  of  a 
group   of   stockholders.     There   is 


RE  PITTOCK, 


(—  Or.  — , 

only  the  expresBion  of  a  single  in- 
dividual, doing  as  he  had  a  right  to 
do  with  his  private  property. 

But  it  is  urged  upon  us  that  this 
was  the  result  of  an  agreement 
which  is  contrary  to  public  policy. 

contimet-  ^^  ^e  havo  pointcd 

pvbiie  poller-  out,  agreements  to 
?S?^™  «V  **       vote  stock  in  a  cer- 

Sioiur'^itoeic-  tain  way  are  not 
holder  of  eor-      neccssarily    per    se 

cited  in  support  of  the  petitioner's 
contention  there  has  been  always 
^ome  element  of  private  personal 
gain  to  accrue  to  the  contracting 
parties,  not  to  be  enjoyed  by  other 
members  of  the  corporation.  In  this 
instance,  during  his  lifetime  the  tes- 
tator could  and  probably  did  vote  his 
stock  so  as  to  secure  the  election  of 
directors  to  his  liking.  From  the 
testimony  it  is  plain  that  Mr.  Pittock 
desired  to  perpetuate,  for  a  time  at 
least,  the  existing  personnel  of  the 
editorial  and  managerial  depart- 
ments of  his  corporation,  the  Ore- 
gonian  Publishing  Company,  of 
which  he  was  the  principal  owner, 
and  to  maintain  the  standing  of  the 
Oregonian,  which,  under  his  direc- 
tion, had  attained  wide  influence  in 
the  newspaper  world.  He  had  been 
assisted  in  this  matter  for  some 
years  by  the  trustees,  who  were 
familiar  with  the  property  and  its 
requirements  as  a  going  concern, 
and  who,  it  is  probable,  were  best 
qualified,  at  least  in  the  judgment  of 
the  testator,  to  carry  it  on  as  a  suc- 
cessful venture  for  some  time  to 
come.  It  was  certainly  lawful  for 
the  living  owner  of  two  thirds  of 
the  stock  so  to  shape  the  director- 
ate as  to  accomplish  this  purpose. 
Equally  after  his  death,  so  far  as  he 
lawfully  could  direct  by  testamen- 
tary disposition  of  his  property,  it 
was  competent  to  promote  the  same 
end  by  the  same  means. 

It  is  urged,  however,  that  the  ef- 
fect of  his  will  was  to  compel  the 
trustees,  not  only  to  vote  for  them- 
selves as  directors,  but  to  retain 
both  Morden  as  manager  and  Piper 
as  editor,  with  the  result  that  the 
trustees,  taking  office  as  directors. 
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would  be  compelled,  without  regard 
to  the  real  interests  of  the  corpora- 
tion, to  carry  out  the  policy  indi- 
cated by  the  will,  whether  it  be  for 
the  benefit  of  the  corporation  or  not ; 
in  other  words,  that  their  duty  as 
trustees  would  thus  be  brought  in 
conflict  with  their  obligations  as 
directors,  to  the  detriment  of  the 
latter  relation.  This  argument  is 
predicated  upon  the  theory  that  the 
words  "desire"  and  "request,"  used 
in  the  Oregonian  clause  with  respect 
to  Morden  and  Piper,  are  necessarily 
mandatory.  The  significance  of 
such  words  as  "desire"  and  "re- 
quest" was  considered  in  Beakey  v. 
Knutson,  90  Or.  574,  174  Pac.  1149, 
177  Pac.  955.  We  there  laid  down 
the  rule  in  substance  that  in  constru- 
ing words  such  as  "desire"  and  "re- 
quest," when  used  in  a  will,  the  tes- 
tator^s  intention  is  controlling,  and 
where  the  words  must  necessarily  be 
followed  to  carry  out  th6  clear  pur- 
pose of  the  testator,  they  are  to  be 
regarded  as  words  of  command  or 
direction.  The  conclusion  there  was 
strengthened  by  the  fact  that  the 
will  disposing  of  the  property  in- 
volved used  this  language  as  ex- 
•  pressing  the  testator's  desire  and  re- 
quest to  his  executrix:  "I  direct 
and  request  that  she  use  such  or  all 
of  the  money  which  may  be  the  pro- 
ceeds of  any  property  she  may  sell." 
The  term  "desire"  was  held  to  be 
imperative  in  its  purport,  and  con- 
struing the  whole  will  together,  hav- 
ing in  view  the  plain  intent  of  the 
testator,  it  was  determined  that  in 
the  light  of  all  these  circumstances 
and  accompanying  words  the  re- 
quest and  desire  expressed  by  the 
will  were  controlling.  The  doctrine 
is  thus  stated  in  2  Alexander  on 
Wills,  §  1096 :  "A  trust  may  or  may 
not  be  created,  according  to  whether 
or  not  the  precatory  expressions  are 
directed  to  the  executor  or  to  the 
beneficiary.  Expressions  of  desire, 
recommendation,  hope,  or  the  like, 
addressed  to  the  beneficiary,  may  be 
regarded  as  being  merely  words  of 
request,  and  not  of  command,  while 
if  addressed  to  the  executor  of  the 
testator's  will,  the  testator  having 
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the  right  to  command  the  manner  of 
the  disposition  of  his  property,  such 
expressions  will  be  considered  and 
construed  as  commands,  although 
clothed  merely  in  the  language  of 
civility,  and  the  courts  will  enforce 
them  as  a  duty  imposed  upon  the 
executor." 

We  note  in  passing  that  the  desire 
and  request  in  the  present  instance 
are  addressed  not  to  the  executor  as 
such,  but  to  the  trustees,  successors 
of  that  executor.  Trustees  as  a  rule 
have  more  discretion  than  the  im- 
mediate mandatory  of  the  testator. 
The  duties  of  an  executor  are  plainly 
defined  by  the  terms  of  the  will  as 
measured  by  the  provisions  of  the 
statute.  The  trustees  are  in  a  sense 
beneficiaries,  rather  than  occupying 
the  character  of  executors.  The  lan- 
guage of  the  will  as  to  the  trustees 
will  bear  a  more  liberal  construction 
than  if  addressed  directly  to  the  ex- 
ecutor as  'such.  We  find  the  rule 
thus  laid  down  by  Mr.  Justice 
Semmes  in  Lines  v.  Darden,  5  Fla. 
51,  73 :  "The  words  'will  and  desire' 
are  not  necessarily  mandatory,  nor 
does  the  question  turn  upon  their 
grammatical  construction.  •  .  • 
Their  import  and  signification  de- 
pend not  so  much  as  to  whom  they 
are  addressed,  as  the  intention  of 
the  party  using  them,  the  act  to  be 
performed,  and  the  certainty  of  the 
subject-matter." 

Again,  in  Coulson  v.  Alpaugh,  163 
lU.  298, 302, 45  N.  E.  217,  the  princi-* 
pie  is  thus  expressed :  "The  words 
'request'  and  'requesting*  are,  under 
many  circumstances,  precatory 
words  sufficient  to  raise  a  trust,  and 
under  other  circumstances  it  is 
otherwise.  It  depends  not  only  upon 
the  sense  in  which  the  words  are 
used, — whether  intended  as  imper- 
ative or  as  merely  the  expression  of 
a  wish  or  preference,  the  observance 
of  which  is  left  to  the  discretion  of 
the  first  taker, — but,  even  where  it  is 
clear  the  language  is  intended  as 
mandatory,  it  also  depends  upon  the 
fact  whether  the  intention  is  defeat- 
ed by  the  other  provisions  of  the 
will,  for  it  is  just  as  essential  to  the 
creation  of  a  trust  that  there  should 


be  certainty  of  object  and  certainty 
of  subject-matter  as  it  is  that  the 
words  in  which  the  intention  is  ex- 
pressed should  be  imperative." 

In  Williams  v.  Worthington,  49- 
Md.  572,  33  Am.  Rep.  286,  the 
syllabus  in  part  declares  that  "worda 
of  recommendation  and  other  words 
precatory  in  their  nature  are  not  to 
be  construed  as  peremptory  unless 
by  the  context  of  the  will  that  mean- 
ing is  forced  upon  them." 

It  is  tau^t  in  Floyd  v.  Smith,  5^ 
Fla.  485,  37  L.R.A.(N.S.)  651,  138 
Am.  St.  Rep.  133,  51  So.  537,  21 
Ann.  Cas.  318 :  "The  real  question  is : 
What  was  the  intention  of  the  tes- 
tator? Did  he  .  .  .  intend  that 
the  words  expressing  the  wish,  de- 
sire, recommendation,  or  confidence 
or  the  like  should  govern  the  conduct 
of  the  party  to  whom  they  may  be 
addressed,  or  whether  they  are  an 
indication  of  that  which  he  thinks 
would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,, 
however,  to  the  party  to  exercise  his 
own  discretion  ?  It  does  not  seem  to 
have  been  found  possible  to  for- 
mulate any  definite  statement  of 
principles  which  will  apply  to  eveiy 
case." 

And  in  a  note  to  this  case  in  21 
Ann.  Cas.  supra,  we  read  this :  "The 
cardinal  rule  used  in  the  inter- 
pretation of  wills,  that  the  intention 
of  the  testator  must  govern,  applies 
to  the  creation  of  precatory  trusts^ 
and  no  hard  and  fast  meaning  can 
be  given  to  words  apart  from  their 
connection  and  the  atmosphere  of 
the  instrument  in  which  they  are 
used." 

It  is  said  in  Re  Pforr,  144  Cal.  121, 
77  Pac.  825,  that  "desire"  is  a  re- 
quest  when  addressed  to  the  devisee^ 
but  a  command  when  addressed  to 
the  executor.  To  the  same  effect  is 
Post  V.  Moore,  181  N.  Y.  15, 106  Am. 
St.  Rep.  495,  73  N.  E.  482,  2  Ann. 
Cas.  591. 

Reverting  to  the  Oregonian  clause^ 
we  find  that  the  will  ''directs"  the 
trustees  to  vote  the  stock  in  favor  of 
themselves  as  directors  of  said  corpo- 
ration. Immediately  the  tone  of  the 
language  changes,  "and  it  is  ray  de- 
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sire  and  I  request/'  etc.  If  the  tes- 
tator, familiar  as  he  was  from  his 
experience  as  a  newspaper  man  with 
the  use  ol  words  and  their  shades 
of  meanin^r,  had  desired  to  make  the 
emplo3ntnent  of  Morden  and  Piper 
imperative,  he  most  likely  would 
have  grouped  all  those  matters  un- 
der the  mandatory  word  "direct." 
In  the  immediately  preceding  clause 
of  the  will  he  had  declared  that  ''the 
trustees  shall  have  full  and  complete 
power  and  authority  over  my  estate, 
they  shall  have  full  and  complete 
possession  and  control  of  same.'' 

Finally  in  that  clause,  speaking 
directly  about  shares  of  stock,  he 
employed  this  language:  "They 
shall  have  power  to  vote  my  stock 
in  the  various  corporations  at  all 
meetings  of  the  stockholders  of  such 
corporations,  and  shall  have  all 
powers  incident  to  the  ownership  of 
such  stock." 

In  view  of  this  strong  and  com- 
prehensive language,  the  change  of 

his  expression  im- 
2'Vr™2:SU  mediately  from  "di- 
?J*!!L.*-5*f?'"'*'»-  rect"     to     "desire" 

and  '  "request"  is 
very  significant,  and 
we  think  it  is  le- 
gitimate to  construe  the  latter  clause 
as  merely  precatory  and  advisory, 
but  not  mandatory. 

More  than  all  that,  it  is  not  shown 
or  intimated  that  the  agreement,  if 
there  was  one,  to  employ  Morden 
and  Piper,  would  be  harmful  to  the 
best  interests  of  the  corporation  or 
hurtful  to  the  interests  of  the  other 
stockholders,  or  that  it  was  based 
upon  any  benefit,  private  or  person- 
al, to  Pittock.  Their  long  retention 
in  the  service  of  the  corporation  at- 
tests their  ability  and  faithfulness, 
and  in  the  light  of  the  best  author- 
ities it  was  legitimate  for  the  con- 
trolling stockholder  so  to  shape  the 
direction  of  his  property  and  his  tes- 
tamentary instructions  to  his  trus- 
tees as  to  express  his  best  judgment 
^ ^,  and  give  it  effect  in 

Corporation—  .  . . 

pow«r  to  coati'oi  Corporate  operation 
•fSSrVeafi*        through  the  regular 

channel  of  a  board 
of  directors  elected  by  that  stock. 


tlon— Inter- 
ference  ^vttli 
po^rera  of 
Mroetors* 


iP9  Pac,  est,) 

Again,  it  is  said  in  the  attack  upon 
the  will  that  the  trust  created  is  void 
for  uncertainty.  Some  of  the  prec- 
edents supporting  that  contention 
are  here  noted.  McMonagle  v.  Mc- 
Glin  (a  G.)  85  Fed.  88.  In  de- 
termining whether  to  apply  the 
Statute  of  Limitations  to  plaintiff's 
suit  to  declare  a  trust  and  to  subject 
thereto  certain  property  dependent 
upon  whether  the  bUl  showed  an  ex- 
press trust  to  which  the  statute 
would  not  apply,  or  a  constructive 
trust  to  which  it  would  apply,  the 
court,  quoting  from  2  Pom.  Eq.  Jur. 
§§  1008-1010,  said  an  express  trust 
must  be  reasonably  certain  as  to 
terms,  property,  beneficiaries,  their 
interests,  and  the  manner  of  per- 
formance of  the  trust.  In  that  case 
the  plaintiff  claimed  that  her  brother 
had  collected  part  of  an  estate  com- 
ing to  her,  had  paid  her  part  of  the 
proceeds,  and  retained  the  rest.  The 
exact  amount  of  the  property  re- 
tained was  not  certain.  There  was 
no  showing  as  to  what  use  it  was 
agreed  he  should  make  of  the  prop- 
erty, how  long  he  should  keep  it,  or 
what  disposition  he  should  make  of 
it.  Hence  there  could  be  no  express 
trust;  but  that  was  the  substance 
of  her  declaration,  and  the  court 
held  that  the  plaintiff's  complaint 
did  not  show  an  express  trust. 

In  Greenwood  v.  Greenwood,  97 
Kan.  380,  155  Pac.  807,  Mrs.  Green- 
wood obtained  a  decree  of  divorce 
from  her  husband  in  which  it  was 
"ordered  and  decreed  that  the  said 
plaintiff  shall  have,  and  there  is 
hereby  set  apart  to  her  as  her  sep- 
arate estate,  and  as  and  for  her 
alimony  in  said  action,  the  following 
described  real  estate  [describing  it] , 
to  be  held  by  said  Annie  Greenwood 
in  trust  for  Grace  and  Helen  Green- 
wood until  the  said  Helen  Green- 
wood shall  attain  her  majority,  and 
at  the  expiration  of  said  time,  or 
upon  the  death  of  both  of  said  chil- 
dren before  said  time,  the  title  to 
said  property  shall  vest  in  the  said 
Annie  Greenwood  absolutely  and  in 
fee." 

Mrs.  Greenwood  had  contracted 
to  sell  this  property  to  her  former 
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husband,  who  sued  for  specific  per- 
formance, and  she  resisted  on  the 
ground  that  the  realty  was  held  in 
trust.  Concerning  her  estate,  the 
court  held  that  it  was  not  affected 
by  the  words  "in  trust,"  and  that, 
owing  to  the  utter  absence  of  terms 
of  the  trust  or  of  its  administration, 
she  took  a  fee. 

In  Orr  v.  Yates,  209  III.  222,  70 
N.  E.  731,  William  H.  Yates  devised 
a  farm  to  a  trustee  for  the  sole  use 
and  benefit  of  his  daughter  during 
her  life,  and  at  her  death  without 
issue  for  the  benefit  of  the  widow,  if 
living,  and  at  the  widow's  death 
the  land  was  to  be  divided  between 
the  testator's  brothers  and  sisters 
and  their  heirs.  No  provision  was 
made  for  accounting  or  manner  of 
conducting  the  farm.  The  court 
said :  "It  may  be  conceded  that  the 
declaration  of  a  trust  must  be  rea- 
sonably certain  in  its  material  terms, 
and  that  this  requisite  of  certainty 
includes,  first,  the  subject-matter  or 
property  embraced  within  tiie  trust ; 
second,  the  beneficiaries  or  persons 
in  whose  behalf  the  trust  is  created ; 
third,  the  nature  and  quantity  of 
interests  which  they  are  to  have; 
and,  fourth,  the  manner  in  which 
the  trust  is  to  be  performed.  If  the 
language  is  so  vague,  general,  or 
equivocal  that  any  one  of  these  nec- 
essary elements  of  the  trust  is  left 
in  real  uncertainty,  the  trust  must 
fail ;  or  if  any  one  of  the  three  things 
necessary  to  constitute  a  trust  is 
wanting, — that  is,  first,  suflScient 
words  to  raise  it;  second,  a  definite 
subject;  and,  third,  a  certain  or 
ascertained  object, — the  trust  will 
fail.  It  is  not  practicable  to  adopt 
any  specific  definition  of  a  trust 
which  can  be  applied  to  all  cases. 
Many  attempted  definitions  are  to  be 
found  in  the  textbooks  and  decided 
cases,  but  it  is  unimportant  here  to 
accept  one  rather  than  another.  All 
must  agree  that  it  is  not  necessary 
to  the  validity  of  a  trust  that  every 
element  necessary  to  constitute  it 
must  be  so  clearly  expressed  in  de- 
tail in  the  instrument  creating  it 
that  nothing  can  be  left  to  inference 
or  implication.    No  particular  form 


or  words  are  necessary,  but,  wherev- 
er an  intention  to  create  a  trust  can 
be  fairly  collected  from  the  language 
of  the  instrument  and  the  terms  em- 
ployed, such  intention  will  be  sup- 
ported by  the  courts.  .  .  .  The 
fact  that  the  times  and  manner  of 
accounting  for  the  rents  and  profits 
of  the  trust  estate  are  not  fixed  can- 
not render  the  trust  void.  The  law 
will  compel  the  trustee  to  render 
accounts  in  proper  manner  and  at 
proper  times.  The  absence  of 
specific  directions  as  to  when  and  in 
what  manner  the  trustee  shall  ren- 
der his  accounts  simply  leaves  that 
matter  to  be  determined  by  con- 
struction. If  the  trustee  and  cestui 
que  trust  disagree  on  that  subject, 
the  courts  may  be  resorted  to  for  a 
settlement  of  the  differences." 

In  Colton  V.  Colton,  127  U.  S.  300, 
32  L.  ed.  138,  8  Sup.  Gt.  Rep.  1164, 
the  will  reads  thus:  "I  give  and 
bequeath  to  my  said  wife,  Ellen  M. 
Colton,  all  of  the  estate,  real  and 
personal,  of  which  I  shall  die  seised 
or  possessed  or  entitled  to.  I  rec- 
ommend to  her  the  care  and  protec- 
tion of  my  mother  and  sister,  and 
request  her  to  make  such  gift  and 
provision  for  them  as,  in  her  judg- 
ment, will  be  best." 

Notwithstanding  this  indefinite 
language,  which  hardly  could  be 
more  uncertain,  the  court  held  that 
the  widow  took  the  property  affected 
by  a  trust  for  the  benefit  of  the  de- 
cedent's mother  and  sister- 

"But  giving  a  trust  in  discretion 
as  to  the  method  of  carrying  out  a 
definite  purpose  does  not  render  the 
trust  void,  and  if  the  trustee  refuses 
altogether  to  exercise  the  discretion 
with  which  he  is  invested,  the  trust 
must  not,  on  that  account,  be  defeat- 
ed."   26  R.  C.  L.  1184. 

Weatherhead  v.  Sewell,  9  Humph. 
272,  was  a  case  where  the  language 
of  the  will  was:  "My  estate  to  be 
equally  divided  among  my  children, 
to  each  of  my  daughters  a  small 
tract  of  land,  ...  my  lands  and 
slaves  to  be  equally  divided  amongst 
my  children." 

It  was  held  in  construing  the  will 
that    the    clause    "to    each  of  my 


(—  Or,  — , 

daugrhters  a  small  tract  of  land"  was 
void  for  uncertainly,  but  the  court 
did  not  set  aside  the  whole  will  for 
the  minor  uncertainty.  Other 
authorities  are  cited  in  the  brief  of 
the  petitioner,  but  in  the  main  they 
are  precedents  which  deal  only 
with  a  certain  clause  of  the  will,  but 
do  not  allow  it  to  overturn  the  entire 
instrument. 

The  trust  created  by  this  will, 
however,  is  reasonably  certain  for 
all  practical  purposes  for  the  man- 
agement of  a  business  during  so  long 
a  period  as  twenty  years.  It  de- 
clares that  it  is  made  "to  avoid  as 
far  as  possible  any  loss  or  deprecia- 
tion of  the  estate."  Here  we  have 
the  principal  object  for  which  the 
trust  was  formed.  As  a  means  and 
manner  by  which  this  result  is  to  be 
attained,  with  a  view  of  final  dis- 
tribution of  the  property  among  his 
descendants,  the  testator  has  given 
to  his  trustees  full  and  complete 
power  and  authority  over  his  estate, 
with  the  right  to  full  and  complete 
possession  and  control  of  the  same, 
and  they  are  directed  to  keep  surplus 
funds  invested  in  good  securities. 
As  part  of  it,  they  are  to  pay  month- 
ly allowances  to  his  wife  and 
children,  and  to  their  descendants 
by  right  of  representation.  The 
tustees  are  directed  to  accumulate 
enough  to  pay  off  the  debts  and 
obligations,  and  when  that  is  ac- 
complished they  shall  disburse  the 
excess  of  such  reserve  to  his  wife 
and  children,  and  finally  upon  the 
termination  of  the  trust,  at  the  end 
of  twenty  years,  they  shall  divide 
the  property  among  his  descendants. 
It  would  be  impossible  for  a  testator 
to  foresee  and  provide  for  all  of  the 
details  to  be  observed  in  the  man- 
agement of  a  trust  estate  of  such 

magnitude.  It  is 
I?:?;Z5?A*:i:..    sufficient    if    it    be 

done  so  that  anyone 
of  reasonable  discretion  and  judg- 
ment could  take  the  property  and 
manage  it  in  a  reasonably  faithful 
manner.  The  action  of  the  testator 
in  thus  reposing  so  large  a  trust  in 
two  employees  who  had  been  faith- 
ful to  him  through  many  years  may 
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or  may  not  have  been  provident,  a& 
the  sequel  shall  prove,  but  it  was  not 
unlawful,  and  the  will  in  that  re- 
spect is  a  valid  document,  declara-- 
tory  of  his  disposition  of  his  estate. 
Summing  up,  we  hold  that  there 
was  no  error  in  striking  out  of  the 
original  petition  the  conclusions  of 
law  stated  as  grounds  for  the  con- 
tention that  the  will  was  void.  The 
petitioner  has  had  the  benefit  of  a 
full  argument  and  examination  of 
the  questions  so  raised.  The  cir- 
cuit court  before  which  this  proceed- 
ing was  instituted  had  ample  juris- 
diction of  the  suit,  whether  it  be  one 
merely  to  set  aside  the  will  as  void 
for  undue  influence,  or  whether  the 
issue  was  the  construction  of  the 
will  with  a  view  of  ; 

having   it   declared  "c^JJuy"©! 

void.  In  the  ab-  SVe^Si^^S.f/act; 
sence  of  an  allega- 
tion of  an  illegal  contract  void  as 
against  public  policy,  the  will  can- 
not be  attacked  upon  that  ground. 
Further,  no  agreement  of  stockhold- 
ers proceeding  from  any  private 
mercenary  consideration  of  benefit 
to  themselves  in  which  other  mem- 
bers of  the  corporation  could  not 
share  has  been  shown.  The  tes- 
tator, in  disposing  of  his  own  prop- 
erty, had  a  right  to  direct  his 
trustees  to  vote  and  act  as  he  him- 
self could  have  done  while  living. 
Even  conceding  that  there  was  a 
contract,  there  is  nothing  to  show 
that  it  was  hostile  to  the  interest  of 
any  stockholder,  or  disqualifying  in 
its  effect  upon  the  trustees  who  have 
succeeded  to  the  interests  of  the  tes- 
tator. Finally,  the  trust  established 
by  the  will  is  sufficiently  certain  in 
all  of  its  features  for  practical  op- 
eration. 

To  close  this  opinion,  we  employ 
the  final  words  of  the  court's  deliv- 
erance in  Carnegie  Trust  Co.  v. 
Security  L.  Ins.  Co.  Ill  Va.  1,  31 
L.R.A.(N.S.)  1186,  68  S.  E.  412,  21 
Ann.  Cas.  1287:  "As  was  said  in 
Brightman  v.  Bates,  175  Mass.  105, 
55  N.  E.  809,  the  question  before  us 
is  not  whether  or  not  it  would  be 
possible  to  carry  out  the  contract  in 
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a  way  i^ch  would  have  made  the 
contract  bad  if  specified  in  it,  but 
whether  it  was  impossible  to  carry 
out  the  contract  in  a  way  which 
might  lawfully  have  been  specified 
in  advance.  If  in  the  future  the 
trustees  are  guilty  of  a  breach  of 
trust,  or  do  any  unlawful  act  to  the 


prejudice  of  the  interests  of  the  cor- 
poration or  its  stockholders  [in  this 
instance,  the  cestuis  que  trustent], 
a  court  of  equity  is  always  open  to 
give  such  relief  as  the  nature  of  the 
case  may  require." 

The  decree  of  the  Circuit  Court  is 
affirmed. 


ANNOTATION, 

Validity  and  effect  of  provisions  in  will  to  control  voting  power  of  corporate 

stock. 


This  annotation  is  supplemental  to 
the  annotation  in  9  A.L.R.  1242, 
where  the  earlier  cases  are  collected. 

It  is  held  in  the  reported  case 
(Re  PittoCk,  knte,  218)  that  there  is 
no  illegality  in  provisions  of  the  will 
of  a  majority  stockholder  of  a  news- 
paper corporation,  bequeathing  his 
stock  to  trustees  for  a  period  of  years, 
during  which  period  it  should  be  held 
intact  and  none  of  it  sold,  and  further 
providing :  "I  direct  that  my  trustees 
shall  vote  said  stock  in  favor  of  them- 
selves as  directors  of  said  corporation, 
and  it  is  .my  desire  and  I  request" 
that  a  certain  person,  who  was  one  of 
said  trustees,  "shall  be  elected  man- 
ager" of  said  newspaper  "and  shall  be 
retained,  as  such,"  and  that  another 
named  person  "shall  be  retained  as 
managing  editor  of  the"  said  news- 
paper "until  he  shall  become  in- 
capacitated or  until  he  may  voluntari- 
ly resign/'  The  court  considers  the 
words  "desire"  and  "request"  as 
merely  precatory  or  advisory,  but  not 
mandatory,  and  seems  to  consider 
that,  if  mandatory,  the  provision  was 
not  thereby  illegal. 

Since  the  earlier  annotation,  the 
reported  case  (Re  Pittock)  is,  with  a 
single  exception,  the  only  case  on  the 
subject  which  has  been  found. 


In  Cauda  v.  Cauda  (1921)  —  N.  J. 
— ,  .13  A.L.R.  1029,  112  Atl.  727. 
while  the  court,  in  affirming  for  a 
different  reason  the  decree  advised  by 
an  advisory  master,  did  not  pass  upon 
the  question  under  annotation,  it  may 
be  noted  that  the  advisory  master,  in 
his  opinion  in  (1920)  —  N.  J.  — ,  113 
Atl.  503,  observed,  where  a  testator 
owned  one  half  of  the  stock  of  the  cor- 
poration in  question:  "After  all,  the 
trusteeship  of  the  stock  in  the  hands 
of  the  executors  and  trustees  amounts 
to  a  voting  trust,  which  would  be  il- 
legal under  Warren  v.  Pirn  (1904)  66 
N.  J.  Eq.  353,  69  Atl.  773,  for  although 
the  purpose  of  the  trust  may  be  proper 
(General  Invest.  Co.  v.  Bethlehem 
Steel  Corp.  (1917)  87  N.  J,  Eq.  234,  at 
p.  242,  100  Atl.  347;  Frost  v.  Carse 
(1919)  91  N.  J.  Eq.  124,  108  Atl.  642, 
opinion  of  the  court  of  errors  and 
appeals),  the  duration  of  the  trust  is 
so  unlimited  as  to  render  it  invalid.  I 
say  that  this  trust,  so  far  as  it 
concerns  the  stock  of  the  Chrome  Steel 
Works,  is  no  more  than  a  voting  trust; 
for  while  it  is  true  that  the  executors 
and  trustees  have  power  to  dispose  of 
the  stock,  still  it  is  not  contemplated 
by  the  parties  that  they  should  dispose 
of  it,  and  the  beneficiaries  are,  in  the 
meantime,  receiving  the  income. 

S.  B.  B* 
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Respts. 

Calif omia  Supreme  Court  (Dept.  No,  1)^^  December  4,  1920» 

(_  Cal.  ~,  194  Pac  5,) 

Will  —  bequest  secured  by  fraud  —  validity. 

1.  A  bequest  in  favor  of  a  man  who,  although  married,  induces  testatrix 
to  enter  into  a  marriage  with  him,  believing  him  to  be  single,  and  who  is 
deceived  as  to  the  true  state  until  her  death,  is  void. 

ISee  note  on  this  question  beginning  on  page  2470 


—  undue  influence  —  deceit  as  to  re- 
lation of  husband  and  wife. 

2.  Undue  influence  sufiicient  to  set 
aside  a  will  is  not  effected  by  deceiv- 
ing testatrix  into  the  belief  that  the 
relation  of  husband  and  wife  exist- 
ed between  herself  and  the  legatee 
through  a  marriage  which  the  lega- 
tee was  incompetent  to  contract  be- 
cause he  had  another  wife  living. 

[See  28  R.  G.  L.  189.] 

*—  fraud  —  effect  on  will  as  a  whole. 

8.  The  entire  will  is  not  avoided  by 
fraud  on  the  part  of  a  legatee  induc- 
ing a  legacy  in  bis  favor,  if  the  provi- 
sions affected  by  the  fraud  may  be 
separated  from  the  others. 

[See  28  R.  C.  L.  139.] 

Appeal  —  effect  of  evidence  —  will 
contest. 

4.  Upon  review  of  a  nonsuit  in  a 
will  contest,  the  evidence  of  contest- 
ants must  be  given  its  utmost  effect. 

Trial  —  jury  —  will  as  result  of  fraud. 

6.  The  jury  must  determine  wheth- 
er or  not  a  bequest  by  a  woman  in 
favor  of  a  man  who  induced  her  to 
marry  him  under  the  belief  that  he 
was  single,  although  he  had  a  wife  liv- 
ing, was  the  result  of  the  fraud. 

[See  28  R.  C.  L.  405.] 

Evidence  —  validity  of  will  —  suflBi- 
ciency. 

6.  Direct  evidence  that  a  bequest  in 
favor  of  testatrix's  husband,  who  had 
induced  her  to  marry  him  by  the  false 
representation  that  he  was  single,  was 
induced  by  her  belief  that  he  was  her 
legal  husband,  is  not  necessary. 

[See  28  R.  G.  L.  142,  148.] 

Trial  —  refusal  of  leave  to  file  amend- 
ed petition  —  reasonableness. 
T.Thei  discretion  exercised  by  the 


court   in    refusing   leave   to   flle   an 
amended  petition  must  be  reasonable. 

Pleading  —  allowance  of  amendment. 

8.  The  amendment  of  pleadings  to 
accord  with  the  plain  facts  should  be 
freely  allowed  unless  good  reasons  to 
the  contrary  appear. 

[See  21  R.  C.  L.  572-574.] 

Evidence  —  statements  of  testatrix  — 
admissibility. 

9.  Upon  the  question  of  fraud  in  in- 
ducing a  bequest  in  favor  of  one  who 
induced  testatrix  to  marry  him  by 
false  representations  that  he  was 
single,  evidence  is  admissible  of  state- 
ments by  her  not  in  his  presence  in- 
dicating her  belief  that  the  marriage 
was  valid. 

[See  28  R.  C.  L.  151.] 

*—  declarations  showing  mental  state. 

10.  Whenever  the  intention,  feeling, 
belief,  or  other  mental  state  of  a  per- 
son at  a  particular  time  is  material  to 
the  issue  under  trial,  evidence  of  such 
person's  declarations  at  the  time,  in- 
dicative of  his  then  mental  state,  is 
admissible  in  evidence,  whether  made 
in  the  presence  of  the  adverse  party 
to  the  action  or  not. 

[See  10  R.  C.  L.  946.] 

—  statements  as  to  matrimonial  ex- 
periences. 

11.  Upon  the  question  whether  or 
not  a  woman  was  deceived  into  marry- 
ing a  married  man,  evidence  as  to 
statements  made  by  him  to  her  as  to 
his  matrimonial  experiences  is  admis- 
sible. 

Witness  —  examination  of  man  as  to 
previous  marriages. 

12.  Upon  the  question  whether  or 
not  a  testatrix  was  deceived  into 
marrying  a  married  man,  he  may  be 
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examined    as    to    his    previous    mar- 
riages. 

Evidence  —  transferring  bank  account 
into  joint  names. 

13.  Upon  the  question  whether  or 
not  a  bequest  in  favor  of  one  who  in- 
duced a  marriage  with  testatrix  by 
fraud  was  based  on  the  belief  that  he 
was  her  lawful  husband,  evidence  is 


admissible  that  shortly  after  the  mar- 
riage she  transferred  her  bank  ac* 
count  into  their  joint  names. 

Will  —  mistake  —  effect. 

14.  Mere  mistake  by  testatrix  in  be- 
lieving that  the  man  she  married  wa& 
free  to  marry  her  will  not  vitiate  a 
bequest  in  his  favor. 

[See  28  R.  G.  L.  142.] 


Appeal  by  contestants  from  a  judgment  of  nonsuit  of  the  Superior 
Court  for  Los  Angeles  County  (Monroe,  J.)  in  a  proceeding  to  contest  the 
will  of  Alpha  O.  Carson,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Ford  &  Bodkin,  for  appel- 
lants : 

Carson  was  guilty  of  such  fraud  and 
undue  influence  as  would  warrant  a 
revoking  of  the  probate  of  the  will  in 
question. 

Kennell  v.  Abbott,  4  Ves.  Jr.  802,  31 
Eng.  Reprint,  416,  4  Revised  Rep.  351, 
25  Eng.  Rul.  Cas.  480;  Wilkinson  v. 
Joughin,  L.  R.  2  Eq.  319,  35  L.  J.  Ch. 
N.  S.  634,  12  Jur.  N.  S.  330,  14  L.  T. 
N.  S.  394. 

The  state  of  mind  of  a  person  exe- 
cuting a  will  is  always  a  matter  to  be 
considered  by  a  jury  when  the  due 
execution  of  the  will  is  under  attack. 

Re  Snowball,  157  Cal.  308,  107  Pac. 
598;  Re  Arnold,  147  Cal.  594,  82  Pac. 
252;  Re  Thomas,  155  Cal.  488,  101  Pac. 
798. 

Both  causes  of  action  state  a  cause 
of  action — one  for  fraud  and  the  other 
for  undue  influence. 

Re  Olson,  19  Cal.  App.  386,  126  Pac. 
171. 

Testatrix's  statements,  made  prior  to 
the  execution  of  the  will,  and  being 
closely  connected  therewith,  consti- 
tute a  part  of  the  res  gestse. 

People  V.  Wong  Ark,  96  Cal.  127,  30 
Pac.  1115;  Carswell  v.  State,  10  Ga. 
App.  30,  72  S.  E.  602;  Lyles  v.  State, 
130  Ga.  294,  60  S.  E.  578 ;  Hall  v.  State, 
48  Ga.  607;  People  v.  Vernon,  35  Cal. 
51,  95  Am.  Dec.  49. 

It  was  material  for  contestants  to 
show  the  additional  confidential  rela* 
tionship  existing  between  Carson  and 
the  testatrix. 

Yordi  V.  Yordi,  6  Cal.  App.  20,  91 
Pac.  348. 

Messrs.  Horace  S.  Wilson  and  LeRoy 
M.  Edwards,  for  respondents : 

The  granting  or  denial  of  the  mo- 
tion to  file  an  amended  contest  was 
entirely  within  the  discretion  of  the 
trial  court. 


Trower  v.  San  Francisco,  157  CaL 
762,  109  Pac.  617. 

Notwithstanding  the  terminology 
used  by  the  contestants  in  the  draft- 
ing of  their  contests,  their  action  is 
based  solely  upon  circumstances 
which,  if  true,  constitute  fraud,  and 
not  undue  influence. 

Re  Ricks,  160  Cal.  467,  117  Pac.  539; 
Moore  v.  Heineke,  119  Ala.  627,  24  So. 
374. 

The  theory  of  contestants  that  a  will 
may  be  set  aside  merely  because  of  a 
mistaken  belief  upon  the  part  of  the 
deceased  that  her  marriage  to  Carson 
was  valid  cannot  be  sustained. 

Moore  v.  Heineke,  supra;  Re  Don- 
nely,  68  Iowa,  126,  26  N.  W.  23; 
Schouler,  Wills,  §  224;  Smith  v.  Diggs, 
128  Md.  394,  97  Atl.  712 ;  Re  Dries,  6^ 
N.  J.  Eq.  475,  55  Atl.  814;  Taylor  v. 
Higgs,  202  N.  Y.  65,  95  N.  E.  30 ;  Rish- 
ton  V.  Cobb,  5  Myl.  &  C.  145,  41  Eng. 
Reprint,  326,  9  Sim.  615,  59  Eng.  Re- 
print, 495,  9  L.  J.  Ch.  N.  S.  110,  4  Jur. 
261. 

The  court  did  not  err  in  excluding 
evidence  of  statements  made  by  J.. 
Gamble  Carson  or  by  the  testatrix. 

Re  Dolbeer,  149  Cal.  227,  86  Pac. 
695,  9  Ann.  Cas.  795;  Re  Lavinburg, 
161  Cal.  536,  119  Pac.  915;  Re  De 
Laveaga,  165  Cal.  607,  133  Pac.  307; 
Re  Kaufman,  117  Cal.  288,  59  Am.  St. 
Rep.  179,  49  Pac.  192 ;  Re  Gregory,  133 
Cal.  131,  65  Pac.  315;  Re  Calkins,  112. 
Cal.  296,  44  Pac.  577;  Re  Arnold,  147 
Cal.  583,  82  Pac.  252 ;  Throckmorton  v. 
Holt,  180  U.  S.  552,  45  L.  ed.  663,  21 
Sup.  Ct.  Rep.  474;  Gibson  v.  Gibson, 
24  Mo.  227;  Re  Ricks,  160  Cal.  450,  117 
Pac.  532;  Re  Purcell,  164  Cal.  300,  12S 
Pac.  932. 

Contestants  are  not  entitled  to  a 
reversal  by  reason  of  the  rulings  of 
the  trial  court  upon  certain  questions 
purporting  to  call  for  conversations. 
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held  by  the  testatrix  or  by  J.  Gamble 
Carson  in  the  presence  of  each  other. 

Re  Donnely,  68  Iowa,  126,  26  N.  W. 
23 ;  Re  Dolbeer,  149  CaL  227,  86  Pac. 
695,  9  Ann.  Gas.  795;  Vallejo  &  N.  R. 
Co.  V.  Reed  Orchard  Go.  169  Cal.  545, 
147  Pac.  238. 

The  evidence  introduced  was  in- 
sufficient to  show  the  exercise  of  any 
undue  influence  or  fraud  in  the  pro- 
curement of  the  will  of  Alpha  0.  Car- 
son, deceased. 

Re  Donovan,  140  Gal.  390,  73  Pac. 
1081 ;  Re  Ricks,  160  Gal.  450,  117  Pac. 
532;  Re  Kaufman,  117  Cal.  288,  59 
Am.  St.  Rep.  179,  49  Pac.  192 ;  Re  Ben- 
ton, 131  Cal.  472,  63  Pac.  775. 

Messrs.  Daniel  M.  Hunsaker,  Hun- 
saker  &  Britt,  and  Joseph  P.  Sproul 
also  for  respondents. 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

One  Alpha  O.  Carson  died,  leav- 
ing a  duly  executed  will  by  which 
she  made  bequests,  aggregating 
some  $35,000,  to  various  relatives, 
some  forty-one  in  number,  and  left 
the  balance  of  her  estate,  something 
over  $100,000  in  value,  to  "my  hus- 
band, J.  Gamble  Carson.''  She  also 
nominated  the  last  named  as  the 
executor  of  the  will.  The  instru- 
ment was  duly  probated,  and  there- 
after and  within  the  statutory  time 
certain  of  her  heirs  filed  petitions, 
contesting  its  validity  and  asking 
that  its  probate  be  revoked.  The 
residuary  legatee,  Carson,  and  some 
of  the  other  beneficiaries,  answered 
the  petitions,  and  trial  was  had  be- 
fore a  jury  upon  the  issues  so  made. 
At  the  trial,  the  contestants  were 
nonsuited,  and  judgment  was  en- 
tered denying  the  revocation  of  pro- 
bate. From  this  judgment  the  con- 
testants appeal. 

The  grounds  of  contest,  as  alleged, 
were  three:  First,  a  want  of  due 
execution;  second,  undue  influence 
upon  the  testatrix,  alleged  to  have 
been  exerted  by  Carson ;  and,  third, 
fraud  upon  her,  alleged  to  have  been 
likewise  practised  by  him.  The  first 
ground  was  abandoned,  and  may  be 
dismissed  from  consideration .  The 
substance  of  both  the  second  and 
third  grounds  was  that,  while  Car- 
son had  gone  through  a  marriage 

17  A.L.R.— 16. 
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ceremony  with  the  testatrix  a  year 
before  her  death,  and  she  believed 
then  and  always  thereafter  that  he 
was  her  husband,  and  made  her  will 
in  that  belief,  yet  he  was  not  such 
legally,  because  he  was  already  mar- 
ried to  a  woman  who  was  still  living 
and  from  -whom  he  had  not  been  di- 
vorced. It  is  also  alleged  that  Car- 
son knew  he  was  not  free  to  marry, 
and  yet  represented  that  he  was,  and 
that  the  testatrix's  belief  was  in- 
duced by  these  false  representations. 
It  is  also  alleged  that  solely  because 
of  this  belief  she  made  the  will  in 
question,  leaving  the  bulk  of  her  es- 
tate to  him. 

Shortly  before  the  matter  came  on 
for  trial  the  contestants  offered  an 
amended  petition  for  revocation, 
and  asked  for  le^ve  to  file  it.  Their 
application  was  denied,  and  the  con- 
testants complain  of  this  ruling  as 
error.  When  it  came  to  the  trial, 
the  contestants  were  also  prevented 
in  very  large  measure  from  proving 
tiieir  case  by  rulings  of  the  court 
excluding  their  evidence,  and  of 
these  rulings  they  also  complain. 
We  think  the  rulings  were  in  truth 
wrong,  but  it  is  apparent  that  if 
both  the  evidence  introduced  by  the 
contestants  and  that  which  they 
sought  to  introduce,  and  were  not 
permitted  to,  would  together  not 
have  made  out  a  case  justifying  the 
revocation  of  probate,  the  result 
would  have  been  the  same,  and  the 
errors  mentioned  were  not  prejudi- 
cial. The  first  and  the  most  impor- 
tant point  in  the  case,  therefore,  is. 
Was  the  evidence  for  the  contest- 
ants, both  that  which  they  intro- 
duced and  that  which  they  sought  to 
introduce,  suflicient  to  justify  a 
revocation  of  the  probate  of  the 
will? 

In  discussing  this  point,  it  should 
be  said  at  the  outset  that  neither  the 
contestants'  petition  nor  their  evi- 
dence makes  out  a  case  of  undue 
influence.  The  only  substantial  dif- 
ference between  the  second  count  of 
the  petition,  that  alleging  undue 
influence,  and  the  third  count,  that 
alleging  fraud,  is  that  in  one  it  is 
alleged  that  the  will  was  executed 
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under  the  undue  influence  of  Carson, 
consisting  in  his  deceit,  whereby  he 
induced  the  testatrix  to  marry  him 
and  to  assume  and  maintain  the  re- 
lation of  wife  and  husband  with 
him,  and  in  the  other  it  is  alleged 
•  that  the  will  was  executed  through 
his  fraud  consisting  in  the  same  de- 
ceit. There  is  no  allegation  of  any 
subjugation  of  the  mind  or  will  of 
the  testatrix  to  that  of  Carson,  so 
that  in  making  her  will  she  was  not 
acting  freely  upon  the  facts  as  she 
believed  them  to  be.  Such  subjuga- 
tion of  the  mind  of  the  testatrix  was 
„„,      ^  an  essential  element 

Influence—  Of    a    CaSe    Of    UUdUO 

%lx^\Ul^i?  influence,  and  had 
Ji5fe*"*  *"*  *^  ^  \io\}Ci  alleged 
^  **  and  proved.    It  was 

not  alleged,  as  we  have  said,  nor  was 
there  any  evidence  whatever  intro- 
duced or  offered  tending  to  prove  it. 
It  is  alleged  that  the  testatrix  and 
Carson  lived  in  closest  intimacy  and 
association  until  her  death,  but  there 
is  no  allegation  that  Carson  abused 
the  confidential  relation  which  thus 
existed.  The  wrong  alleged  is  the 
deceit  whereby  that  relation  was 
brought  about  and  came  to  exist,  and 
not  any  misuse  of  the  relation  as  it 
did  exist.  The  distinction  between 
a  case  of  undue  influence  and  one  of 
fraud  is  discussed  at  length  in  Re 
Ricks,  160  Cal.  467,  beginning  at 
page  480,  117  Pac.  539,  and  it  is  not 
necessary  to  repeat  that  discussion 
here.  Suffice  it  to  say  that  it  is  to 
the  effect  mentioned,  that  in  order 
that  there  be  undue  influence  there 
must  be  a  subjugation  of  the  will  of 
one  to  that  of  another. 

The  present  case  is,  then,  one  of 
fraud  only.  Being  such,  there  is 
another  point  of  which  we  would 
speak  before  taking  up  the  suffi- 
ciency of  the  evidence.  It  seems  to 
have  been  assumed  that  in  case  the 
contestants  showed  that  the  will  was 
induced  by  the  alleged  fraud  of  Car- 
son, the  entire  will  would  fail.    We 

do    not    so    under- 
stand.      There     is 
nothing,    either    in 
the  allegations  of  the  contestants* 
petition  or  in  their  evidence,  which 


— f  r  an  d— eff  eet 
on   yn\l\  a«  a 
^rhole. 


would  tend  to  show  that  any  of  the 
other  beneficiaries  were  parties  to 
Carson's  alleged  fraud,  or  that  his 
fraud  had  any  effect  upon  the  tes- 
tatrix's testamentary  intentions  oth- 
er than  to  induce  her  to  make  him 
her  residuary  legatee  and  to  appoint 
him  as  her  executor.  So  far  as  the 
other  beneficiaries  are  concerned, 
their  situation  is  that  the  testatrix 
died  leaving  behind  her  a  duly  exe^ 
cuted  instrument,  expressing  her 
testamentary  wishes  in  their  favor 
unaffected  by  undue  influence, 
fraud,  or  other  vitiating  circum- 
stance. This  means  nothing  more  or 
less  than  that  the  will  is  perfectly 
valid  as  to  them.  The  result  is  that 
it  is  only  the  portions  of  the  will  in 
favor  of  Carson  whose  probate 
should  be  revoked  in  case  the. con- 
testants should  succeed,  the  remain- 
ing portions  continuing  as  a  valid 
expression  of  the  testatrix's  tes- 
tamentary intention.  1  Schouler, 
Wills,  Exrs.  &  Admrs.  §  248 ;  14  Cyc. 
1149;Civ.  Code,  §  1272.  If  it  were 
not  possible  to  separate  the  portions 
affected  by  the  fraud  from  those  un- 
affected, it  may  be  that  the  whole 
will  would  have  to  fail,  but  that 
question  is  not  presented  here,  for 
the  provisions  in  favor  of  Carson 
are  easily  and  completely  separable 
from  the  remainder.  This  being  the 
situation,  it  is  apparent  that  the 
beneficiaries,  other  than  Carson,  are 
not  affected  by  the  contest,  however 
it  may  go,  and  are  not  interested 
parties  to  it. 

Passing  now  to  the  sufl5ciency  of 
the  evidence,  the  evidence  of  the  con- 
testants,— giving  to  it  its  utmost 
effect,  as  we  must  do  *        ■    --    *    * 

.  . '  I    .V       Ji^     Y    Appeal— effect    ol 

m   view   of  the   fact    evidence— ^m 

that  it  is  an  order  of  ^~*-^- 
nonsuit  which  is  under  review, — 
was  confined  to  showing  that  the 
testatrix  married  Carson  under  the 
mistaken  belief,  induced  by  his  rep- 
resentations, which  he  knew  to  be 
false,  that  he  was  free  to  marry,  that 
she  made  the  will  in  the  belief  that 
he  was  her  lawful  husband,  and  that 
she  was  never  undeceived  upon  this 
point.  It  also  appears  that  the  will 
was  executed  about  a  month  after 
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the  marriage^  and,  as  we  have  said, 
that  the  parties  lived  together  as 
husband  and  wife  in  closest  associa- 
tion until  her  death  at  the  end  of  a 
year.  Are  these  facts  sufficient  to 
have  sustained  a  possible  verdict  by 
the  jury  invalidating  the  will  or 
those  portions  of  it  by  which  Carson 
benefits?  If  they  are,  the  order  ap- 
pealed from  must  be  reversed. 

We  have  been  cited  to  but  two 
cases  involving  substantially  Ihe 
same  state  of  facts  as  that  presented 
here.  They  are  those  of  Kenneth  v. 
Abbott,  4  Ves.  Jr.  808,  31  Eng.  Re- 
print, 416,  and  Wilkinson  v.  Jough- 
in,  K  R.  2  Eq.  319, 12  Jur.  N.  S.  330, 
14  L.  T.  N.  S.  394,  35  L.  J.  Ch.  N.  S. 
€84.  In  each,  the  facts  were  prac- 
tically identical  witih  those  of  the 
present  case,  and  in  each  a  bequest 
in  favor  of  tlie  supposed  spouse  was 
held  void  for  his  or  her  deceit.  As 
authorities  to  the  contrary,  we  are 
cited  by  counsel  for  Carson  to  Moore 
v.  Heineke,  119  Ala.  627,  24  So.  374, 
Re  Donnely,  68  Iowa,  126,  26  N.  W. 
23,  Smith  v.  Diggs,  128  Md.  394,  97 
Atl.  712,  Re  Dries,  69  N.  J.  Eq.  475, 
55  Atl.  814,  Taylor  v.  Higgs,  202 
N.  Y.  65,  95  N.  E.  30,  Meluish  v. 
Milton,  L.  R.  3  Ch.  Div.  27,  45  L.  J. 
Ch.  N.  S.  836,  35  L.  T.  N.  S.  82,  24 
Week.  Rep.  892,  and  Rishton  v. 
Cobb,  5  Myl.  &  C.  145,  41  Eng.  Re- 
print, 326,  9  Sim.  615,  59  Eng.  Re- 
print, 495,  9  L.  J.  Ch.  N.  S.  110,  4 
Jur.  261.  But  in  every  one  of  these 
cases,  with  the  exception  of  the  last, 
there  was  either  an  entire  lack  of 
evidence  that  the  deceased  spouse 
was.  unaware  of  the  true  state  of 
facts,  or  else  it  affirmatively  ap- 
peared that  he  or  she  knew  what  it 
was;  in  other  words,  it  did  not  ap- 
pear that  there  had  been  any  deceit. 
This,  of  course,  distinguishes  these 
cases  at  once  from  the  present.  In 
fact  it  is  fairly  implied  in  all  that 
the  bequest  would  have  been  void  if 
the  facts  had  been  as  the  contest- 
ants claim  they  are  here,  and  this 
is  directly  said  in  several  of  them. 
In  the  last  case,  that  of  Rishton  v. 
Cobb,  a  bequest  to  a  woman  to  whom 
the  testator  had  paid  court  and 
made  a  proposal  of  marriage,  which 
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had  been  refused,  was  held  valid,  al- 
though, unknown  to  the  testator,  she 
was  not  a  single  woman.  The  dif- 
ference between  such  a  case  and  the 
present  is  evident  without  discus- 
sion. 

The  weight  of  authority,  then,  is 
distinctly  in  favor  of  the  sufficiency 
of  the  contestants'  evidence  to  avoid 
a  nonsuit,  and  such  also  we  think  is 
the   rational    view.  wiii-be,«e.t 

The  gross  fraud  up-    «eoared  by 

on  the  testatrix  is,  «'*«d-~"**tT. 
of  course,  apparent.  According  to 
the  evidence,  she  was  seduced  by  a 
marital  adventurer  into  a  marriage 
with  him,  which  was  no  marriage  in 
the  eyes  of  the  law  because  of  the 
fact,  which  he  concealed  from  her, 
that  he  had  already  had  at  least  one, 
if  not  more,  spouses,  legal  and  il- 
legal, who  were  still  living  and  un- 
divorced.  There  can  be  no  question 
also  that  if  the  bequest* to  Carson 
were  the  direct  fruit  of  such  fraud, 
it  is  void. 

The  only  question  in  the  case,  as- 
suming the  contestants'  evidence  to 
be  true,  as  we  must,  is.  Was  the  be- 
quest in  fact  the  fruit  of  the  fraud? 
This  is  a  question  of  fact  which  it 
was  for  the  jury  to  Tri.i-j«ry- 
determme;  and,  un-  win  a«  re«nit  mt 
less  it  can  be  said  "*'*• 
that  the  jury  could  have  reasonably 
reached  but  one  conclusion  concern- 
ing it,  and  that  was  that  the  bequest 
to  Carson  was  not  the  direct  fruit 
of  his  fraud,  the  evidence  was  suffi- 
cient to  prevent  a  nonsuit. 

Now  a  case  can  be  imagined 
where,  nothing  more  appearing,  as 
in  this  case,  than  that  the  testatrix 
had  been  deceived  into  a  void  mar- 
riage and  had  never  been  unde- 
ceived, it  might  fairly  be  said  that  a 
conclusion  that  such  deceit  had  af- 
fected a  bequest  to  the  supposed 
husband  would  not  be  warranted. 
If,  for  example,  the  parties  had 
lived  happily  together  for  twenty 
years,  it  would  be  difficult  to  say 
that  the  wife's  bequest  to  her  sup- 
posed husband  was  founded  on  her 
supposed  legal  relation  with  him, 
and  not  primarily  on  their  long  and 
intimate  association.    It  might  well 
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be  that  if  undeceived  at  the  end  of 
that  time  her  feeling  would  be;  not 
one  of  resentment  at  the  fraud  upon 
her,  but  of  thankfulness  that  she 
had  been  deceived  into  so  many 
years  of  happiness.  But,  on  the 
other  hand,  a  case  can  easily  be 
imagined  where  the  reverse  would 
be  true.  If  inthis  case  the  will  had 
been  made  immediately  after  mar- 
riage, and  the  testatrix  had  then 
died  within  a  few  days,  the  conclu- 
sion would  be  well-nigh  irresistible, 
in  the  absence  of  some  peculiar  cir- 
cumstance, that  the  will  was  found- 
ed on  the  supposed  legal  relation 
into  which  the  testatrix  had  been 
deceived  into  believing  she  was  en- 
tering. Between  these  two  extreme 
cases  come  those  wherein  it  cannot 
be  said  that  either  one  conclusion  or 
the  other  is  wholly  unreasonable, 
and  in  those  cases  the  determination 
of  the  fact*  is  for  the  jury.  Of  that 
sort  is  the  present. 

We  are  not  unmindful  of  the  fact 
that  the  contestants  offered  no  evi- 
dence other  than  that  the  testatrix 
had  been  tricked  into  the  marriage ; 
that  in  particular  they  did  not  offer 
any  direct  evidence  that  the  induc- 
ing reason  in  her  mind  for  her  be- 
quest to  Carson  was  her  belief  that 
he  was  her  legal  husband,  and  that 
the  bequest  would  not  have  been 
made  except  for  that  belief.  But 
such  direct  evidence  is  not  neces- 
sary, and  not  improbably  could  not 
Evidence-  posslbly  be  had.    It 

"^^^i**/  ***  '^***-  is  not  an  unreason- 
-.uffldency.         ^^j^  inference,  from 

the  fact  that  she  had  been  so  recent- 
ly married  when  the  will  was  made, 
that  she  left  the  bulk  of  her  estate 
to  Carson  because  she  believed  he 
was  her  lawful  husband,  and  would 
not  have  so  left  it  if  she  had  be- 
lieved otherwise.  Such  inference, 
of  course,  was  subject  to  being 
strengthened  or  weakened  by  evi- 
dence of  other  circumstances  throw- 
ing light  upon  the  matter,  such  as 
the  views  of  the  testatrix  upon  the 
sanctity  of  marriage,  her  harmoni- 
ous or  other  relations  with  Carson, 
and  the  strength  of  her  affection 
for  him.    But  in  the  absence  of  such 


circumstances  the  inference  men- 
tioned is  yet  not  an  unreasonable  one 
from  the  facts  that  appear.  Our 
conclusion,  therefore,  is  that  the  or- 
der of  nonsuit  lihould  not  have  heetk 
made. 

The  conclusion  so  reached  re- 
quired a  consideration  of  the  rulings 
of  the  trial  judge,  refusing  the  con- 
testants leave  to  file  their  amended 
petition,  and  refusing  to  permit  the 
introduction  of  certain  evidence  by 
them.  As  to  the  amended  petition^ 
it  stated  essentially  the  same  mat- 
ters as  the  original.  The  only  differ- 
ence in  substance  was  as  to  the  num- 
ber of  marriages  Carson  had  gone 
through  with  prior  to  the  one  with 
the  testatrix;  the  amended  petition 
alleging  several  instead  of  one.  The 
reason  for  refusing  leave  to  file  it 
do  not  appear,  and  the  claim  of  re- 
spondent is  that  the  matter  was  one 
within  the  discretion  of  the  court. 
This  is  true,  but  the  discretion  exer- 
cised must  be  a  reasonable  one.  It 
has  been  said  time 
and  time  again  in  T/i!:l""r?'If?**  •' 

this     state     that     m    amended 

the  interest  of  jus-  SSitnSr.T'**"*"" 
tice,  and  in  order 
that  every  case  may  so  far  as  pos- 
sible be  determined  upon  its  real 
facts,  the  amendment  of  pleadings 
to  accord  with  the  claimed  facts 
should  be  freely  al-  ^j^^ain^-^ 

lowed,     unless     good    allowance    of 
«.^«>^^«%     4-^     *.U«     «^—       ninendinent. 

reason  to  the  con- 
trary appears.  No  such  circum- 
stance as  inexcusable  delay  on  the 
part  of  the  contestants  or  their  tak- 
ing the  adverse  party  by  surprise 
appears  here,  and  in  the  absence  of 
some  such  circumstance  we  can  see 
no  reason  whatever  why  the  con- 
testants should  not  have  been  per- 
mitted to  correct  or  amplify  by 
amendment  their  allegations  as  to 
the  previous  marriages  of  Carson* 
As  to  the  rulings  upon  evidence, 
at  the  very  outset  of  the  trial  the 
contestants  sought  to  introduce  tes- 
timony of  statements  made  by  the 
testatrix  in  conversations  with  oth- 
ers than  Carson,  evidencing  her 
belief  that  her  marriage  to  Carson 
was  legal.     The  evidence  was  ex- 
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eluded.  Later  the  contestants  asrain 
sought  to  introduce  such  testimony, 
and  it  was  again  excluded,  the  court 
announcing  that  it  would  admit  no 
evidence  of  conversations  with  the 
testatrix,  i.  e.,  of  statements  by  her, 
except  on  occasions  when  Carson 
was  present,  the  court  giving  as  his 
reason  that  statements  of  a  deceased 

are  not  competent 
in  a  suit  for  fraud 
or  undue  influence, 
but  are  competent 
in  a  case  of  unsoundness  of  mind. 
The  exclusion  of  the  testimony  was 
erroneous. 

The  rule  is  without  exception,  so 
far  as  occurs  to  us  at  the  moment, 
that  wh«iever  the  intention,  feeling, 
belief,  or  other  mental  state  of  a 
person  at  a  particular  time,  includ- 
ing his  bodily  feeling,  is  material  to 
^  .an   issue  under  trial,  evidence  of 

-declaration.  s^ch  person's  dccla- 
■Jowina:  meatai  ratious  at  the  time, 

"  *  *'  indicative     of     his 

then  mental  state,  are  admissible  in 
evidence.  It  is  wholly  immaterial 
whether  such  declarations  were 
made  in  the  presence  of  an  adverse 
party  to  the  litigation  or  not,  or 
what  the  character  of  the  litigation 
is.  The  sole  tests  are,  Is  the  inten- 
tion, belief,  or  other  mental  state  of 
the  declarant  at  the  time  material  to 
the  issues  under  trial  ?  and,  Does  the 
declaration  indicate  what  the  declar- 
ant's intention,  belief,  or  other  men- 
tal state  at  the  time  was?  Re 
Arnold,  147  Cal.  583,  82  Pac.  252; 
Adkins  v.  Brett,  —  Cal.  — ,  193  Pac. 
251.  Of  course,  if,  as  is  frequently 
the  case,  and  was  the  case  here,  the 
declarations  include  or  are  in  the 
form  of  statements  as  to  past 
events,  the  declarations  are  not  com- 
petent as  proof  of  such  events,  and, 
if  that  is  their  only  bearing,  they 
are  not  admissible.  This  was  in 
fact  the  only  bearing  of  the  declara- 
tions excluded  in  such  cas^s  as  Re 
Calkins,  112  Cal.  296,  44  Pac.  577, 
and  Re  Gregory,  133  Cal.  131,  65 
Pac.  315,  referred  to  by  counsel,  and 
those  decisions  go  upon  that  ground. 
In  the  subsequent  case  of  Re  Arnold, 
supra,   certain   declarations  which 


i94  PiM.  5.) 

did  not  bear  on  the  testatrix's  men- 
tal state  were  excluded  for  this  rea- 
son, and  others  admitted  which  did. 
It  is  plain  here  that  the  belief  of  the 
testatrix  at  all  times  prior  to  her 
death  that  Carson  was  free  to  marry 
her,  and  that  their  marriage  was 
valid,  was  material  to  the  issues  of 
the  case.  This  being  so,  evidence  of 
her  declarations  at  any  time  indicat- 
ing her  then  belief  to  that  effect  was 
competent,  and  should  have  been  ad- 
mitted. 

The  trial  court  did  at  first  admit 
evidence  of  statements  by  the  tes- 
tatrix in  Carson's  presence  that 
Carson  had  been  married  before  and 
had  been  divorced,  saying  that  the 
evidence  was  admissible  only  as 
against  Carson.  Later  this  evidence 
was  stricken  out,  and  other  evidence 
of  similar  import  refused  admission, 
on  the  theory  apparently  that  it  was 
not  competent  as  against  the  benefi- 
ciaries under  the  will  other  than 
Carson,  and,  not  being  competent  as 
against  them,  was  not  admissible  at 
all.  There  are  two  answers  to  this. 
In  the  first  place,  as  we  have  said, 
the  other  beneficiaries  were  not  in 
fact  interested  parties.  The  cause 
was  one  really  between  Carson  alone 
and  the  contestants.  In  the  second 
place,  the  declarations,  while  wholly 
incompetent  to  prove  the  matters  re- 
lated and  in  fact  not  introduced  for 
that  purpose,  were  indicative  of 
what  the  testatrix  believed  the  facts 
were,  and  were,  as  we  have  said, 
competent  to  show  that  belief,  both 
as  against  Carson  and  as  against 
anybody  else.  Nor  was  it  necessary 
that  the  declarations  be  made  in  the 
presence  of  Carson  or  any  other  par- 
ty to  the  litigation.  They  were  not 
sought  to  be  introduced  as  admis- 
sions, but  as  evidence  of  the  testa- 
trix's belief,  and  for  that  purpose 
were  clearly  competent. 

The  court  also  excluded  all  evi- 
dence of  statements  by  Carson  to 
the  testatrix  as  to  what  his  previous 
matrimonial  experiences  had  been. 
Some  of  the  evidence  so  excluded 
was  even  as  to  statements  made  at 
the  very  moment  of  their  marriage. 
Upon  what  possible  theory  such  evi- 
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dence  was  excluded  we  are  at  a  loss 
-ftement.  a.     to  Understand.    The 

to  matrimonial       claim     01     the     COn- 

oxperience..  testants  was  esseu- 
tially  that  Carson  had  deceived  the 
testatrix  by  lying  to  her.  How 
they  could  be  expected  to  prove  that 
he  had  lied  to  her,  except  by  evi- 
dence of  lying  statements  by  him, 
we  do  not  see.  Such  statements  are 
not  hearsay.  They  are  not  intro- 
duced to  prove  the  truth  of  the  mat- 
ters stated  or  narrated  in  them.  On 
the  contrary,  the  position  of  the  con- 
testants, who  were  offering  the  evi- 
dence, was  that  the  statements  were 
false.  The  making  of  false  state- 
ments by  Carson  was  an  essential 
fact,  which  the  contestants  were  en- 
titled to  prove,  just  as  much  as  they 
were  entitled  to  prove  any  material 
fact  in  the  case.  That  it  was  a  ver- 
bal fact,  an  utterance  by  someone, 
does  not  prevent  its  being  proved, 
and  the  only  way  of  proving  it  is  by 
testimony  of  someone  who  heard  it. 
It  is  also  immaterial  when  these 
false  statements  by  Carson  to  the 
testatrix  were  made,  whether  be- 
fore or  after  the  making  of  the  will. 
The  alleged  deception  by  Carson 
was  one  extending  to  the  death  of 
the  testatrix,  and  evidence  of  this 
deception  at  all  times  to  the  end  was 
material. 

Another  inexplicable  line  of  rul- 
ings was  one  whereby  the  contest- 
ants were  not  permitted  to  examine 
Carson  as  to  his  previous  marriages. 
The  court  even  refused  to  permit  a 
question  of  Carson  as  to  whether  he 
did  not  know  when  he  married  the 
testatrix  that  a  former  wife  of  his 
was  living,  and  this  on  the  court's 
own  motion  and  without  any  objec- 
tion to  the  question  being  made  by 
counsel.  The  impropriety  of  such 
rulings  is  beyond  argument,  and  we 
can  conceive  of  no  reasonable  excuse 
for  them.  The  court's  attention 
was  specifically  called   to  §  2056, 

Code  of  Civil  Pro- 
J^an.T;rio«  of     S?^!i^^'   «?^Pt«d   in 

man  a«  to  1917    (Stat.  1917,  p. 

marrlaVea.  68),  Which  expreSS- 

ly  permits  of  just 
such  an  examination  of  an  adverse 


party.  Furthermore,  the  section  is 
but  declaratory  of  a  most  elemen- 
tary rule  of  daily  application  in  the 
trial  of  cases.  The  rulings  were 
nothing  less  than  a  flagrant  denial 
of  a  common,  everyday  right  of  ev- 
ery litigant. 

The  court  also  excluded  evidence 
that  shortly  after  her  marriage  the 
testatrix  transferred  her  bank  ac- 
count into  the  joint  names  of  herself 
and  Carson.  The  rejection  of  this 
evidence  was  not  particularly  preju- 
dicial ;  but  we  think  it  must  be  evi- 
dent that  in  a  case  of  this  sort^ 
where  one  of  the  vital  questions  is 
whether  the  bequest  to  Carson  was 
induced  by  and  based  upon  the  be- 
lief of  the  testatrix  that  he  was  her 
lawful  husband,  or 
upon  her  affection  fr2?.%??S"n« 
for  him  independ-  JL*"'^.JV^^*"»*  ^ 
ently  of  that  belief,  *"'"  '"*"*  """••' 
any  evidence  throwing  light  upon 
the  relations  of  the  parties,  or  upon 
her  feelings  toward  him,  would  have 
some  bearing,  and  that  very  consid- 
erable latitude  of  examination 
should  be  permitted. 

The  contestants  also  make  the 
point  that,  even  if  the  testatrix 
knew  the  actual  facts  with  regard  to 
Carson,  but  mistak- 
enly believed  that  he  ZSSi^?*"**'"* 
was  free  to  marry, 
such  mistaken  belief  alone  would  vi- 
tiate the  will.  This,  of  course,  can- 
not be  true.  Mere  mistake,  which 
does  not  in  effect  show  a  want  of 
execution  of  the  will,  or,  what  is  the 
same  thing,  a  want  of  testamentary 
intent  as  to  a  portion  of  it,  is  not  a 
ground  of  contest.  Code  Civ.  Proc. 
§  1312 ;  Re  Benton,  131  Cal.  472,  63 
Pac.  775;  40  Cyc.  1143.  Further- 
more,  in  Re  Donnely,  68  Iowa,  126, 
26  N.  W.  23,  the  identical  contention 
under  discussion  was  presented  and 
denied. 

There  are  no  other  points  which 
would  seem  to  require  considera- 
tion. 

Judgment  reversed. 

We  concur:  Shaw,  J.,  Lawlor,  J. 
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Although  in  some  instances,  as  in 
the  reported  case  (Re  Carson,  ante, 
239),  the  method  of  approach  indi- 
cates that  fraud  on  the  part  of  the 
beneficiary,  if  shown  to  exist,  will 
necessarily  vitiate  a  bequest,  the  de- 
cisions herein  reviewed,  taken  as  a 
whole,  demonstrate  that  it  is  imma- 
terial whether  a  testator's  mistake  as 
to  the  relationship  or  status  of  a  bene- 
ficiary is  induced  by  a  suppression  of 
the  truth  on  the  part  of  such  benefici- 
ary, or  by  a  misapprehension  to  which 
the  beneficiary  did  not  knowingly  con- 
tribute; and  that  the  true  rule  is  that 
the  validity  of  the  bequest  will  depend 
upon  whether  the  supposed  relation- 
ship or  status  constituted  the  motive 
for  the  gift.  The  testator's  knowledge 
of  the  facts  in  the  case  is,  therefore, 
material,  not  as  negativing  fraud  on 
the  part  of  the  beneficiary,  but  as 
showing  that  the  supposed  relation- 
ship was  not  the  motive  for  the  be- 
quest; and  the  beneficiary  is  to  be 
deprived  of  his  legacy,  not  because  he 
has  acted  in  bad  faith,  but  because 
he  does  not  satisfy  the  implied  condi- 
tion upon  which  it  was  given. 

Thus,  in  Giles  v.  Giles  (1836)  1 
Keen,  686,  48  Eng.  Reprint,  471, 6  L.  J. 
Ch.  N.  S,  46,  s.  c.  sub  nom.  Penfold 
y.  Giles  (1836)  6  L.  J.  Ch.  N.  S,  4,  it 
is  said  that  a  mere  wrong  description 
of  a  legatee  will  not  defeat  a  legacy, 
but  if  a  legacy  is  given  on  account  of 
the  character  involved  in  the  descrip- 
tion, and  that  character  has  been  im- 
posed by  a  fraud  on  the  testator,  the 
legacy  will  be  bad. 

And  in  Re  Boddington  (1883)  L.  R. 
22  Ch.  Div.  (Eag.)  597,  it  was  said 
that  in  order  that  such  rule  may  come 
into  operation  two  things  must  exist: 
First,  the  false  assumption  of  the 
character  by  the  legatee ;  and,  second- 
ly, there  must  be  evidence  or  a 
presumption  or  inference  that  that 
false  character  was  the  motive  of  the 
testator's  bounty. 

So«  also,  in  Rishton  v.  Cobb  (1839) 


5  Myl.  &  C.  145,  41  Eng.  Reprint,  326, 
9  Sim.  615,  59  Eng.  Reprint,  495,  9  L. 
J.  Ch.  N.  S.  110,  14  Jur.  261,  it  is  said 
that  the  court  must  be  satisfied  that 
the  assumed  character  was  the  motive 
of  the  bounty. 

And  in  Smith  v.  Diggs  (1916)  128 
Md.  894,  97  Atl.  712,  it  is  said  that  the 
inquiry  is  always  directed  to  whether 
the  reason  for  the  legacy  is  traceable 
alone  to  the  falsely  assumed  charac- 
ter 

In  Re  Dries  (1903)  69  N.  J.  Eq. 
475,  55  Atl.  814,  it  is  said:  'There 
can  be  no  doubt  that  if  a  woman  at  or 
before  a  marriage  ceremony  repre- 
sents herself  to  be  competent  to  mar- 
ry, or  conceals  the  fact  that  she  was 
.not  so  qualified,  and  thereafter  her 
supposed  husband  makes  a  will  in  her 
favor  because  he  believes  her  to  be 
his  wife,  and  it  turns  out  that  she 
had,  and  knew  she  had,  another  hus- 
band living  when  she  married  the  tes- 
tator, such  testamentary  disposition 
will  be  held  void.  To  avoid  a  will 
upon  this  ground,  however,  represen- 
tation or  concealment  should  be 
fraudulent,  and  it  should  appear,  not 
necessarily  that  they  were  made  to 
induce  the  execution  of  a  will,  but 
that  they  did  induce  its  execution." 

The  decisions,  therefore,  appear  to 
warrant  the  following  generaliza- 
tions: 

1.  Where  the  testator  is  shown  to 
have  been  aware  of  the  facts,  though 
deceived  as  to  their  legal  effect,  his 
mistake  as  to  relationship  or  status 
is  immaterial,  and  the  bequest  will 
take  effect,  as  it  will  be  presumed 
that  relationship  was  not  the  motive. 
See  Re  Donnely  (1885)  68  Iowa,  126, 
26  N.  W.  23;  Re  Dries  (1903)  69  N.  J. 
Eq.  475,  55  Atl.  814;  Taylor  v.  Higgs 
(1911)  202  N.  Y.  65,  95  N.  E.  30; 
Giles  V.  Giles  (1836)  1  Keen,  685,  4& 
Eng.  Reprint,  474,  5  L.  J.  Ch.  N.  S. 
46,  s.  c.  sub.  nom.  Penfold  v.  Giles 
(1836)  6  L.  J.  Ch.  N.  S.  4;  Meluish 
V.   Milton    (1876)    L.   R.   3   Ch.   Div* 
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(Eng.)  27,  45  L.  J.  Ch.  N.  S.  836,  35 
L.  T.  N.  S.  82,  24  Week.  Rep.  892;  Re 
Hammond  [1911]  2  Ch.  (Eng.)  342, 
80  L.  J.  Ch.  N.  S.  690,  105  L.  T-  N.  S. 
302,  27  Times  L.  R.  522,  55  Sol.  Jo. 
649. 

2.  Testator's  ignorance  of  the  facts 
cannot  be  inferred,  but  must  be  affirm- 
atively shown.  See  Moore  v.  Hein- 
eke  (1898)  119  Ala.  627,  24  So.  374; 
Wenning  v.  Teeple  (1895)  144  Ind. 
189,  41  N.  E.  600. 

3.  Where  the  beneficiary  is  shown 
to  have  acted  in  good  faith,  and  the 
testator  has  been  deceived  by  his  own 
misapprehension  of  the  situation  or 
by  the  misrepresentations  of  a  third 
person,  it  does  not  necessarily  follow 
that  the  bequest  is  valid ;  but  whether 
it  will  take  effect  or  not  will  depend 
upon  whether  the  supposed  relation- 
ship or  status  was  the  sole  motive  for 
making  it.  See  Howell  v.  Troutman 
(1860)  53  N.  C.  (8  Jones,  L.)  304; 
Kennell  v.  Abbott  (1799)  4  Ves.  Jr. 
802,  31  Eng.  Reprint,  416,  4  Revised 
Rep.  351,  25  Eng.  Rul.  Cas.  480  (obi- 
ter) ;  Standen  v.  Standen  (1795)  2 
Ves.  Jr.  589,  30  Eng.  Reprint,  791; 
Re  Davenport  (1852)  1  Smale  &  G. 
126,  65  Eng.  Reprint,  55;  Wilkinson 
V.  Joughin  (1866)  L.  R.  2  Eq.  (Eng.) 
319,  35  L.  J.  Ch.  N.  S.  684,  12  Jur.  N. 
S.  330,  14  L.  T.  N.  S.  394;  Re  Lowe 
(1892)  61  L.  J.  Ch.  N.  S.  (Eng.  )  415, 
40  Week.  Rep.  475 ;  Anderson  v.  Berk- 
ley [1902]  1  Ch.  (Eng.)  936,  71  L.  J. 
Ch.  N.  S.  444,  50  Week.  Rep.  684,  86 
L.  T.  N.  S.  443,  18  Times  L.  R.  531. 

4.  Even  though  the  beneficiary  has 
been  guilty  of  concealment  or  misrep- 
resentation, the  bequest  will  not  fail 
of  effect  if  it  appears  that  the  gift 
might  have  been  made  for  some  other 
reason;  and  it  is  immaterial  whether 
the  deception  was  for  the  purpose  of 
influencing  the  testator.  See  the  re- 
ported case  (Re  Carson,  ante,  239) ; 
Smith  V.  Diggs  (1916)  128  Md.  394,  97 
Atl.  712,  s.  c.  on  subsequent  appeal  in 
(1917)  130  Md.  101,  99  Atl.  952;  Re 
Janes  (1895)  87  Hun,  57,  33  N.  Y. 
Supp.  968,  affirmed  without  opinion  in 
(1897)  152  N.  Y.  647,  46  N.  E.  1148; 
Rishton  v.  Cobb  (1839)  5  Myl.  &  C. 
145,  41  Eng.  Reprint,  326,  9  Sim.  615, 
59  Eng.  Reprint,  495,  9  L.  J.  Ch.  N.  S. 


110,  4  Jur.  261;  Re  Petts  (1859)  27 
Beav.  576»  54  Eng.  Reprint,  228,  1 
L.  T.  N.  S.  153,  29  L.  J.  Ch.  N.  S.  166 
8.  c.  sub  nom.  Re  Pitt,  5  Jur.  N.  S. 
1235,  8  Week.  Rep.  157;  Turner  v. 
Brittain  (1863)  3  New  Reports  (Eng.) 
21. 

5.  When  a  bequest  is  made  to  a  per- 
son under  a  particular  character 
which  he  has  falsely  assumed,  and 
which  alone  can  be  supposed  the  mo- 
tive of  the  testator's  bounty,  the  law 
will  not  permit  him  to  avail  himself 
of  it,  and  therefore  he  cannot  demand 
his  legacy.  See  the  reported  case  (Re 
Carson,  ante,  239);  Smith  v.  Diggs 
(1916)  128  Md.  394,  97  Atl.  712;  Re 
Dries  (1903)  69  N.  J.  Eq.  475,  55  Atl. 
814;  Baker's  Will  (1876)  2  Redf.  (N. 
Y.)  179;  Tilby  v.  Tilby  (1884)  2  Dem. 
(N.  Y.)  514;  Ex  parte  Wallop  (1792) 
4  Bro.  Ch.  90,  29  Eng.  Reprint,  794, 
2  Dick.  767,  21  Eng.  Reprint,  469; 
Kennell  v.  Abbott  (1799)  4  Ves.  Jr. 
802,  31  Eng.  Reprint,  416,  4  Revised 
Rep.  351,  25  Eng.  Rul.  Cas.  480;  Giles 
V.  Giles  (1836)  1  Keen,  685,  48  Eng. 
Reprint,  471,  5  L.  J.  Ch.  N.  S.  46,  s.  c. 
sub  nom.  Penfold  v.  Giles  (1836)  6  L. 
J.  Ch.  N.  S.  4;  Wilkinson  v.  Joughin 
(1866)  L.  R.  2  Eq.  (Eng.)  319,  35  L. 
J.  Ch.  N.  S.  684,  12  Jur.  N.  S.  330,  14 
L.  T.  N.  S.  394. 

Mistake  as  to  legality  of  marriage  re- 
lation. 

A  bequest  will  not  be  held  void  as 
having  been  procured  by  fraud  on  the 
part  of  the  beneficiary,  where,  al- 
though the  evidence  tends  to  show 
that  at  the  time  he  married  the  testa- 
trix he  had  a  wife  living,  there,  is  a 
total  lack  of  any  evidence  that  at  the 
time  she  executed  the  will,  she  was 
deceived  as  to  the  past  life  of  her  hus- 
band, and  hence  that  the  execution 
of  the  will  was  induced  by  any  decep- 
tion or  fraud.  However  strong  the 
probability  that  a  woman  would  not 
marry  a  man  with  knowledge  of  such 
facts  as  are  shown,  or,  having  married 
him  in  ignorance  of  such  facts,  would 
not,  after  becoming  informed  of  them, 
give  all  her  property  to  him  by  will, 
the  law  will  not  presume  that  she  had 
no  such  knowledge  from  the  mere 
fact  that  she  did  marry  him,  and  did 
devise  all  her  property  to  him.    Moore 
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▼.    Heineke   (1898)    119  Ala.  627,  24 
So.  374. 

The  fact  that  the  alleged  wife  of 
the  testator,  to  whom  he  left  his  prop** 
erty»  was  married  to  another  man  and 
had  not  been  divorced  from  him  at 
the  time  of  her  marriage  to  the  tes- 
tator, is  not  of  itself  sufficient  to 
avoid  the  will.  Wenning  v.  Teeple 
(1895)  144  Ind.  189,  41  N.  E.  600. 

A  bequest  by  a  woman  to  a  man  to 
"whom  she  had  been  married  is  not 
rendered  invalid  by  the  fact  that  he 
had  a  wife  living  from  whom  he  had 
never  been  divorced,  where  at  the 
time  she  made  th^  bequest  the  testa- 
trix had  full  knowledge  of  all  the 
fa<;ts  affecting  the  character  of  her 
relations  with  the  devisee,  although 
she  may  have  been  mistaken  as  to 
their  legal  effect,  and  have  believed 
that  her  husband  was  competent  to 
enter  into  a  valid  marriage  contract. 
Re  Donnely  (1885)  68  Iowa  126,  26 
N.  W.  23. 

A  bequest  is  not  invalid  as  having 
been  made  in  the  belief  that  the  bene- 
ficiary was  the  testator's  legal  wife, 
where  it  appears  that  she  herself 
believed  that  she  was  free  to  marry 
and  had  disclosed  to  the  testator  the 
facts  upon  which  such  belief  was 
based.  Re  Dries  (1903)  69  N.  J.  Eq. 
475,  55  Atl.  814. 

A  bequest  to  a  wife  is  not  vitiated 
by  the  fact  that  her  divorce  from  a 
former  husband  was  invalid,  where  it 
appeared  that  the  testator  was  aware 
of  the  defect  in  the  divorce  proceed- 
ings. Taylor  v.  Higgs  (1911)  202  N.  Y. 
65,  95  N.  E.  30. 

In  Baker's  Will  (1876)  2  Redf.  (N. 
Y.)  179,  a  testamentary  provision  by 
a  woman  for  her  husband,  made  with- 
in a  few  months  after  a  secret  mar- 
riage, was  held  to  have  been  vitiated 
by  fraud,  where  it  appeared  that  her 
scruples  against  marrying  the  bene- 
ficiary, occasioned  by  a  doubt  as  to  the 
validity  of  his  divorce  from  a  former 
wife,  had  been^>vercome  by  an  opinion 
of  counsel  that,  assuming  the  correct- 
ness of  the  facts  submitted  to  them 
by  the  husband,  such  divorce  was 
valid,  where  it  appeared  that  there 
were  facts  known  to  the  husband  ren- 


dering such  decree  either  void  or  void- 
able. 

In  Tilby  v.  Tilby  (1884)  2  Dem. 
(N.  Y.)  514,  a  will  by  which  testator 
left  all  his  property  to  his  wife  was 
held  invalid  on  the  grround  that  the 
wife,  being  fully  apprised  of  her 
incapacity  to  contract  a  valid  mar- 
riage, had  wilfully  and  fraudulently 
kept  the  testator  in  ignorance  of  it. 

In  Kennell  v.  Abbott  (1799)  4  Ves. 
Jr.  802,  31  Eng.  Reprint,  416,  4  Re- 
vised Rep.  351,  28  Eng.  Rul.  Cas.  480, 
a  legacy  to  the  supposed  husband  of 
the  testatrix  was  held  invalid  where 
it  appeared  that  he  concealed  from 
her  the  fact  that  he  had  a  wife  living. 

In  Giles  v.  Giles  (1836)  1  Keen,  685, 
48  Eng.  Reprint,  471,  s.  c.  sub 
nonL  Penfold  v.  Giles,  6  L.  J.  Ch. 
N.  S.  4,  it  was  held  that  the  lega- 
tee's right  to  a  provision  made  for  her 
by  testator,  who  designated  her  as  his 
wife,  was  not  defeated  by  the  fact 
that  she  had  another  husband  living, 
where  it  did  not  appear  that  she  had 
a  guilty  knowledge  which  the  testator 
did  not  share,  the  court  saying:  'In 
the  present  case  the  testator,  as  well 
as  Mrs.  Penfold,  had  both  an  actual 
knowledge  of  the  existence  of  John 
Penfold  in  the  year  1815;  and  it  was 
not  more  the  duty  of  Mrs.  Penfold 
than  it  was  the  duty  of  Thomas  Giles, 
the  testator,  to  ascertain  that  John 
Penfold  was  dead  before  they  ven- 
tured to  proceed  to  the  ceremony  of  a 
marriage  between  themselves.  There 
is  no  more  reason  why  I  should  im- 
pute to  the  plaintiff  a  fraud  upon  the 
testator  than  to  the  testator  a  fraud 
upon  the  plaintiff;  which  of  them  was 
guilty,  if  either  of  them,  must  depend 
upon  circumstances  which  are  not  be- 
fore the  court.  If  both  had  a  guilty 
knowledge,  no  fraud  was  committed 
upon  the  testator ;  and  however  im- 
moral the  conduct  of  the  parties,  it  is 
no  part  of  the  duty  of  courts  of  equity 
to  punish  parties  for  immoral  conduct 
by  depriving  them  of  their  civil 
rights." 

In  Re  Davenport  (1852)  1  Smale  & 
G.  126,  65  Eng.  Reprint,  55,  where  tes- 
tator gave  a  sum  of  money  in  trust  for 
his  nephew  for  life,  and  from  and  im- 
mediately after  his  decease,  in  case 
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the  nephew's  wife  should  survive  him, 
to  her  for  life,  and  afterward  in  trust 
to  pay  the  capital  among  his  nephew's 
children,  it  was  held  that  a  woman 
with  whom  the  nephew  had  cohabited 
for  many  years,  and  who  was  sup- 
posed by  the  testator  to  be  his  neph- 
ew's wife,  although  she  was  not  such 
in  fact,  was  not  entitled  to  the  income 
of  the  trust  fund,  there  being  nothing 
to  indicate  that  she  was  personally 
known  to  the  testator,  or  known  to 
him  in  such  a  way  as  to  lead  to  the 
inference  that  she  was  intended  by 
the  reference  to  the  nephew's  wife,  or 
to  justify  the  court  in  arriving  at  the 
conclusion  that  no  other  person  but 
her  was  in  the  testator's  mind  when 
he  framed  the  gift.  The  vice  chan- 
cellor said:  "Suppose,  for  example, 
the  nephew  had  survived  the  testator, 
and  married,  and  afterwards  died; 
there  would,  in  that  case,  be  in  ex- 
istence a  person  exactly  answering 
in  every  respect  the  legatee  described 
in  the  will,  namely,  the  nephew's  wife. 
Could  there  be  a  doubt  that,  under 
these  circumstances,  that  wife  would 
be  entitled  to  the  legacy?  Yet,  accord- 
ing to  the  construction  I  am  invited 
to  put  upon  this  will,  I  should  be 
bound  to  declare  that  the  wife  of 
G.  C.  Davenport  did  not  answer  the 
description  contained  in  the  will,  but 
that  this  poor  lady,  who,  it  is  con- 
ceded, was  not  the  wife  of  the  testa- 
tor's nephew,  is,  nevertheless,  accu- 
rately described  as  his  wife.  Much 
as  I  regret  the  result,  I  am  bound  to 
declare  that  she  is  not  entitled  under 
these  words  to  the  testator's  bounty." 
In  Re  Petts  (1859)  27  Beav.  576,  54 
Eng.  Reprint,  228,  1  L.  T.  N.  S.  158, 
29  L.  J.  Ch.  N.  S.  168,  s.  c.  sub  nom. 
Re  Pitt  (1859)  5  Jur.  N.  S.  1235,  8 
Week.  Rep.  157,  where  testator  made 
certain  provisions  for  his  "wife,"  not 
mentioning  her  by  name,  and  it  ap- 
peared that  the  woman  to  whom 
testator  was  married  was  not  lawfully 
his  wife,  she  having  a  husband  living 
whom  she  had  left  nineteen  years  be- 
fore, and  whom  she  believed  to  be 
dead,  it  was  held  that  the  testator  in- 
tended to  benefit  her,  and  that  she  had 
not  done  anything  to  forfeit  the  pro- 
vision by  going  through  the  ceremony 


of  marriage  with  the  testator  after 
so  great  a  lapse  of  time,  although  the 
inquiries  made  by  her  as  to  whether 
her  former  husband  was  still  living" 
were  not  very  carefully  prosecuted. 

In  Turner  v.  Brittain  (1863)  3  New 
Reports  (Eng.)  21,  where  a  testator 
bequeathed  the  income  of  a  certain 
sum  to  his  son  for  life,  and  after  hia 
decease  "unto  Harriet,  the  present 
wife  of"  said  son,  should  she  survive 
him,  during  her  life,  it  was  held  that 
Harriet,  with  whom  the  son  had  lived 
as  his  wife,  might  claim  the  benefit 
of  such  provision,  there  being  no  evi- 
dence that  the  false  representation 
made  by  the  son  and  herself  to  the 
testator,  that  they  were  married,  had 
been  made  for  the  purpose  of  obtain- 
ing the  legacy. 

In  Wilkinson  v.  Joughin  (1866)  L.  R. 

2  Eq.  (Eng.)  319,  35  L.  J.  Ch.  N.  S.  684, 
12  Jur.  N.  S.  330,  14  L.  T.  N.  S.  394, 
where  testator,  who  had  married  a 
woman  representing  herself  as  a 
widow,  but  having,  to  her  knowledge, 
a  husband  living,  made  a  provision 
for  her  under  the  designation  of  "my 
wife  Adelaide,"  it  was  held  that,  as 
she  had  imposed  upon  the  testator,  the 
bequest  was  wholly  void. 

In  Meluish  v.  Milton   (1876)  L.  R. 

3  Ch.  Div.  (Eng.)  27,  45  L.  J.  Ch.  N.  S. 
836,  35  L.  T.  N.  S.  82,  24  Week.  Rep. 
892,  it  was  held  by  the  vice  chancellor 
that  it  could  not  be  considered  that 
the  character  of  lawful  wife  was  the 
only  motive  for  the  gift  of  testator's 
entire  estate  to  his  wife,  where  it 
appeared  that  at  the  time  of  the  mar- 
riage the  testator  was  aware  that 
there  was  no  certain  evidence  of  the 
death  of  a  former  husband. 

In  Re  Lowe  (1892)  61  L.  J.  Ch.  N.  S. 
(Eng.)  415,  40  Week.  Rep.  475,  testa- 
tor, believing  his  brother  to  be  legally 
married  to  the  woman  with  whom  he 
was  living  as  his  wife,  left  property 
in  trust  to  pay  the  income  to  the 
brother  for  life,  and  after  his  death 
to  "the  present  wife^  of  my  said 
brother  Joseph,  if  she  shall  become 
his  widow,"  during  her  life.  It  was 
held  that  the  wife  was  entitled  to  the 
provision,  the  phrase,  "if  she  shall 
become  his  widow,"  being  held  equiva- 
lent to,   "if  she  shall  survive  him." 
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In  Anderson  v.  Berkley  [19021  1  Ch. 
<Eii£:.)  936,  where  a  son  had  written 
to  his  father  that  he  had  married  a 
lady  named  Letitia,  who  was  then  his 
reputed  wife,  it  was  held  that  the  lady 
was  entitled  to  a  provision  made  in 
the  father's  will  for  the  son's  "wife, 
Letitia,"  although  she  was  never  law- 
fully married  to  testator's  son,  there 
being  no  question  of  any  fraud  by 
the  legatee  in  obtaining  the  bequest. 
The  court  said:  "If  entitled  to  con- 
jecture upon  the  subject,  it  is  possi- 
ble and  probable  that  what  induced 
the  testator  to  confer  any  benefit  by 
his  will  upon  this  lady  was  the  belief 
that  she  was  the  wife  of  his  son.  It 
is  not,  however,  a  legacy  to  anyone 
under  the  simple  description  of 
""the  wife  of  my  son  Francis,'  without 
any  reference  to  a  particular  indi- 
vidual. If  it  had  been,  any  person 
claiming  must,  I  suppose,  have  shown 
that  she  really  sustained  that  char- 
acter. The  bequest  is  'to  my  son's 
wife,  Letitia,  if  she  shall  survive 
him,' — that  is,  to  a  legatee  named, 
with  an  additional  description  which 
is  not  satisfied,  inasmuch  as  there 
was  not  any  lawful  wife  of  the  tes^ 
tator's  son  Francis  in  the  strict  legal 
sense  of  the  term,  though,  perhaps, 
in  a  secondary  sense,  Letitia  Berkley 
4Mr  Cumberland  might  be  called  his 
wife.  .  .  .  The  legacy  is  intended 
for  some  person  of  whom  the  name, 
with  a  description,  is  given  for  the 
purpose  of  ascertaining  and  identi- 
fying the  individual.  We  have  a  com- 
pound designation,  consisting  of  the 
name  'Letitia' — ^there  is  no  doubt  to 
whom  that  refers — ^and  the  descrip- 
tion 'wife  of  my  son  Francis.'  It  is 
a  rule,  however,  that,  where  the  de- 
scription is  made  up  of  more  than  one 
part,  and  one  part  is  true  but  the 
other  false,  then,  if  the  part  which 
is  true  describes  the  subject  or  ob- 
ject of  the  gift  with  sufficient  cer- 
tainty, the  untrue  part  will  be  re- 
jected, and  will  not  vitiate  the  gift. 
.  .  .  It  is  impossible  to  say  posi- 
tively what  the  testator  in  the  present 
case  would  have  done  if  he  had  known 
the  precise  facts  in  reference  to  the 
relation  between  his  son  and  this 
lady.' 
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In  Re  Hammond  [1911]  2  Ch.  (EngO 
342,  80  L.  J.  Ch.  N.  S.  690,  105  L.  T. 
N.  S.  302,  27  Times  L.  R.  522,  55  Sol. 
Jo.  649,  a  gift  by  testator  to  his  wife 
"during  her  widowhood"  was  held  not 
to  import  a  condition  that  their  mar- 
riage was  valid,  where,  at  the  time 
of  such  marriage,  the  testator  knew 
that  there  was  the  possibility  that  a 
former  husband,  who  had  disappeared 
some  years  previously  and  who  was 
supposed  to  have  been  drowned, 
might  still  be  alive. 

Mistaken    belief    that    lecatee    is    «a- 
xnarried  or  a  widow. 

In  Re  Janes  (1895)  87  Hun,  57,  38 
N.  Y.  Supp.  968,  affirmed  without 
opinion  in  (1897)  152  N.  Y.  647,  46 
N.  E.  1148,  it  was  held  that  a  belief 
on  the  part  of  a  testator  that  his 
housekeeper  was  a  single  woman  did 
not  invalidate  a  bequest  made  to  her 
on  condition  that  she  should  remain 
in  his  service  up  to  the  time  of  his 
decease,  and  stated  to  have  been  made 
"out  of  respect  for  her,  for  her  serv- 
ices and  kindness  to  me,  and  with  the 
expectation  that  she  will  remain  with 
me  as  long  as  I  live,"  although  it 
appeared  that  he  had  discharged  a 
former  housekeeper  upon  her  an- 
nouncement of  her  intention  to  marry, 
and  had  declared  that  he  would  not 
have  a  married  woman  in  his  service 
in  that  position,  where  such  objection 
was  based  simply  on  a  belief  that  a 
married  woman  would  not  give  him 
the  attention  and  service  he  would 
require,  so  that,  if  he  was  in  fact 
deceived,  such  deception,  at  most,  led 
to  the  employment  of  the  legatee  as 
housekeeper,  and  not  to  the  making 
of  the  testamentary  provision  in  her 
favor. 

In  Rishton  v.  Cobb  (1839)  5  Myl. 
&  C.  145,  41  Eng.  Reprint,  326,  9  Sim. 
615,  59  Eng.  Reprint,  495,  9  L.  J. 
Ch.  N.  S.  110,  4  Jur.  261,  a  legacy  to 
a  lady  described  as  the  widow  of  a 
certain  person,  so  long  as  she  should 
continue  single  and  unmarried,  was 
held  not  to  have  been  procured  by 
her  concealment  of  the  fact  that  she 
had  contracted  a  second  marriage, 
where  there  was  a  total  absence  of 
proof  that  this  was  done  from  any 
improper  motive,  and  it  appeared  that 
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she  had  refused  proposals  of  mar- 
riage made  by  the  testator,  thereby 
negativing  any  idea  that  the  testa- 
tor's testamentary  disposition  in  her 
favor  was  influenced  by  any  expecta- 
tion of  her  becoming  his  wife. 

Mistake  as  to  ezlstenoe  or  lecAlity  of 
relation  of  parent  and  oliild. 

In  Howell  v.  Troutman  (I860)  53 
N.  C.  (8  Jones,  L.)  304,  it  was  held 
that  a  bequest  to  the  infant  child  of 
the  testator's  housekeeper  was  not 
vitiated  by  his  erroneous  belief  that 
he  was  its  father,  where  there  was 
not  the  slightest  testimony  to  show 
that  she  ever  even  asked  him  to  make 
a  will  in  favor  of  the  child,  or  that 
she  knew  before  the  will  was  made 
that  he  intended  to  make  one,  or 
afterwards  that  he  had  made  one,  and 
jt  appeared  that  the  testator  had  a 
strong  affection  for  the  child. 

So,  also,  in  Kennell  v.  Abbott 
(1799)  4  Ves.  Jr.  802,  31  Eng.  Reprint, 
416,  25  Eng.  Rul.  Gas.  480,  it  is  said 
by  the  master  of  the  rolls:  "I  desire 
to  be  understood  not  to  determine 
that  where,  from  circumstances  not 
moving  from  the  legatee  himself,  the 
description  is  inapplicable,  as  where 
a  person  is  supposed  to  be  a  child  of 
the  testator,  and  from  motives  of 
love  and  affection  to  that  child,  sup- 
posing it  his  own,  he  has  given  a 
legacy  to  it,  and  it  afterward  turns 
out  that  he  was  imposed  upon,  and 
the  child  was  not  his  own,  I  am  not 
disposed  by  any  means  to  determine 
that  .the  provision  for  that  child 
should  totally  fail,  for  circumstances 
of  personal  affection  to  the  child 
might  mix  with  it,  and  which  might 
entitle  him,  though  he  might  not  fill 
that  character  in  which  the  legacy 
is  given." 

In  Ex  parte  Wallop  (1792)  4  Bro. 
Gh.  90,  29  Eng.  Reprint,  794,  2  Dick. 
767,  21  Eng.  Reprint,  649,  it  was  held 


(according  to  a  statement  made  by 
the  Master  of  the  Rolls  in  Kennelt 
V.  Abbott  (1799)  4  Ves.  Jr.  809,  31 
Eng.  Reprint,  419,  4  Revised  Rep.  351, 
25  Eng.  Rul.  Gas.  480)  that  children 
which  a  woman  who  had  lived  with 
the  testator  had  led  him  to  believe 
were  hers  and  his,  when  as  a  matter 
of  fact  they  were  neither,  were  not  en^ 
titled  to  a  testamentary  provision  for 
their  benefit. 

In  Standen  v.  Standen  (1795)  2  Ves. 
Jr.  589,  30  Eng.  Reprint,  791,  a  legacy 
given  to  two  persons  by  name  was 
held  not  to  be  defeated  by  the  fact 
that  they  were  erroneously  described 
as  the  "legitimate  son  and  daughter 
of"  a  third  person,  when  in  fact  they 
were  not  legitimate. 

In  Wilkinson  v.  Joughin  (1866) 
L.  R.  2  Eq.  (Eng.)  319,  35  L.  J.  Ch. 
N.  S.  634,  12  Jur.  N.  S.  330,  14  L.  T. 
N.  S.  394,  it  was  held  that  a  bequest 
to  one  described  as  testator's  step- 
daughter was  not  invalid  because  of 
circumstances  rendering  the  marriage 
between  her  mother  and  the  testator 
illegal,  and  of  which  the  testator  was 
unaware,  since  it  could  not  be  said 
that  the  testator's  belief  in  the  legal- 
ity of  his  marriage  was  the  motive 
for  the  gift. 

Mistake  as  to  attitude  of  lesatee. 

A  bequest  will  not  be  held  invalid^ 
as  having  been  obtained  by  fraud  on 
the  part  of  the  beneficiary  in  repre- 
senting herself  to  the  testator  aa 
loyal  to  him  in  a  contest  over  the  will 
of  his  father,  where  it  is  established 
that  he  was  extremely  fond  of  her^ 
and  it  does  not  appear  that,  had  he 
known  of  her  attitude,  he  would  not 
have  made  the  same  disposition  of 
his  estate.  Smith  v.  Diggs  (1916) 
128  Md.  394,  97  Atl.  712,  s.  c.  on  sub- 
sequent appeal  in  (1917)  130  Md.  101,. 
99  Atl.  652.  E.  S.  O. 
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STATE  OF  MINNESOTA,  Respt., 

V. 

A.  C.  TOWNLEY  et  al.,  Appts, 

Minne^ta  Supreme  Courts  April  29,  1921* 

(—  Minn.  — ,  182  N.  W.  773.) 

Trial  —  right  of  accused  to  address  jury* 

1.  There  is  no  constitutional  provision  conferring  upon  the  accused 
the  right  to  make  the  closing  argument  to  the  jury  in  his  own  behalf. 
He  is  guaranteed  the  right  of  having  the  assistance  of  counsel  for  his 
defense,  and  counsel  cannot  be  imposed  upon  him  against  his  will,  but  if 
he  electe  to  be  represented  by  counsel  who  conduct  the  defense  until  the 
time  comes  to  make  the  argument  to  the  jury,  he  cannot  ostensibly  dis- 
charge them  and  then  insist  on  making  the  closing  argument  himself, 
especially  where  he  did  not  take  the  stand  as  a  witness.  It  is  within  the 
discretion  of  the  trial  court  to  permit  him  to  do  so,  and,  under  the  facts 
disclosed  by  the  record,  it  did  not  abuse  its  discretion  in  refusing  such 
permission. 

[See  note  on  this  question  beginning  on  page  266.] 


Conspiracy  —  hindering   prosecution 
of  war. 

2.  To  establish  a  charge  of  a  con- 
spiracy to  violate  chapter  463,  Gen. 
Laws  1917,  the  state  must  prove  that 
defendants  had  concerted  to  teach  that 
men  should  not  enlist  in  the  military 
forces  of  the  United  States  or  aid  in 
carrjring  on  the  war  with  Germany.  A 
combination  for  an  unlawful  purpose 
is  the  foundation  of  the  offense,  and 
an  overt  aot  in  furtherance  of  such 
purpose  completes  the  offense.  All 
who  are  parties  to  the  combination  in- 
cur guilt  when  one  does  such  an  act. 
The  combination  need  not  be  estab- 
lished by  direct  evidence,  but  may  be 
inferred  from  circumstances. 

Evidence  —  sufficiency. 

3.  The  evidence,  direct  and  circum- 
stantial, was  sufficient  to  support  the 
verdict. 

Appeal  —  criminal  conviction  —  tech- 
nical  errors. 

4.  If  guilt  is  clearly  established,  a 
criminal  conviction  will  not  be  re- 
versed for  technical  errors,  where  the 
substantial  rights  of  the  accused  have 
not  been  so  violated  as  to  make  it  rea- 

'  sonably  clear  that  a  fair  trial  was  not 
had. 

[See  2  R.  C.  L.  233.] 

Criminal  law  —  joint  indictment  — 
separate  trials. 

5.  It  is  discretionary  with  the  trial 

Headnotes  by  Lees,  G. 


court  to  grant  separate  trials  of  de- 
fendants joiiftly  indicted  for  a  misde- 
meanor. 

[See  8  R.  C.  L.  167.] 

Trial  —  cross-examination  —  restric- 
tion. 

6.  Defendants  were  not  unduly  re- 
stricted in  their  cross-examination  of 
the  state's  principal  witness. 

Appeal  —  reasons  for  change  of  senti- 
ment —  inquiry. 

7.  The  reasons  for  a  change  from 
friendly  to  unfriendly  sentiments  on 
the  part  of  a  witness  for  the  state  hav- 
ing been  inquired  into  on  his  cross- 
examination,  it  was  not  error  to  per- 
mit the  state  further  to  develop  the 
subject  within  reasonable  limits. 

[See  28  R.  C.  L.  597.] 

New   trial  —  admission   of  doubtful 
evidence. 

8.  The  admission  of  evidence  of 
doubtful  relevancy  is  not  alone  suf- 
ficient ground  for  a  new  trial,  where 
there  was  ample  competent  evidence 
to  warrant  the  jury's  conclusion  re- 
specting defendant's  guilt. 

[See  20  R,  C.  L.  265.] 

Appeal  —  rulings  on  evidence. 

9.  There  were  no  errors  in  rulings 
admitting  or  excluding  evidence. 

New  trial  —  misconduct  of  counseL 

10.  Defendants  are  not  entitled  to  a 
new  trial  on  the  ground  of  misconduct 
on  the  part  of  the  court  or  opposing 
counsel. 
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Trial  —  time  for  requesting  instruc- 
tions —  discretion. 

11.  It  was  within  the  discretion  of 
the  trial  court  to  receive  and  consider 
defendants'  requests  for  instructions 
not  submitted  until  near  the  end  of 
the  argument  of  the  prosecuting  at- 
torney, notwithstanding  the  request  of 
the  court,  made  several  days  before, 
that  the  attorneys  present  their  pro- 
posed instructions  in  time  to  enable 
the  court  to  consider  them.     Section 


7802,  Gen.  Stat.  1913,  is  applicable  to- 
the  trial  of  criminal  as  well  as  civil 
actions. 

[See  14  R.  C.  L,  802.] 

—  disallowing  statement  1^  accused. 

12.  Since  the  accused  may  now  tes- 
tify in  his  own  behalf  if  he  desires,  the 
courts  should  no  longer  follow  or 
recognize  the  practice  obtaining  at 
common  law  of  permitting  him  to  make 
an  unsworn  statement  to  the  jury  at 
the  close  of  the  case. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Jack- 
son County  (Dean,  J.)  convicting  them  of  criminal  conspiracy  and  densring 
them  a  new  trial.    Affirmed, 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  George  Hoke,  George  Nord- 
lin,  and  Vince  A.  Day  for  appellants. 

Messrs.  Clifford  L.  Hilton,  Attorney 
General,  James  E.  Markham,  Assist- 
ant Attorney  General,  and  E.  H.  Nich- 
olas, for  the  State : 

The  conspiracy  is  established  by 
circumstantial  evidence  lndicating*the 
common  purpose. 

Underbill,  Crim.  Ev.  2d  ed.  §  491; 
Gardner  v.  Preston,  2  Day,  205,  2  Am. 
Dec.  91;  Marrash  v.  United  States,  93 
C.  C.  A.  511,  168  Fed.  225;  Radin  v. 
United  States,  111  C.  C.  A.  6,  189  Fed. 
568;  Eacock  v.  State,  169  Ind.  488,  82 
N.  E.  1039;  State  v.  Caine,  134  Iowa, 
147,  111  N.  W.  443;  People  v.  Nail,  242 
111.  284,  89  N.  E.  1012;  Chicago,  W.  & 
V.  Coal  Co.  V.  People,  114  111.  App.  75, 
affirmed  in  214  111.  421,  73  N.  E.  770; 
Musser  v.  State,  157  Ind.  423,  61  N.  E. 
1 ;  Hudson  v.  State,  43  Tex.  Crim.  Rep. 
420,  66  S.  W.  668;  United  States  v. 
Greene,  146  Fed.  803,  affirmed  in  85 
C.  C.  A.  251,  154  Fed.  401;  People  v. 
Schmidt,  33  Cal.  App.  426,  165  Pac. 
555',  Sands  v.  Com.  21  Gratt.  871 ;  State 
V,  Beebe,  17  Minn.  241,  Gil.  218;  State 
V.  Dunn,  140  Minn.  317,  168  N.  W.  2; 
State  V.  Evans,  88  Minn.  262,  92  N.  W. 
976;  People  v.  Pouchot,  174  111.  App.  1; 
Com.  V.  Bingle,  62  Pa.  Super.  Ct.  105; 
State  V.  Madden,  170  Iowa,  230,  148  N. 
W.  995;  United  States  v.  Richards,  149 
Fed.  443;  People  v.  MHes,  192  N.  Y. 
541,  84  N.  E.  1117;  Com.  v.  Snyder,  40 
Pa.  Super.  Ct.  485;  State  v.  Soper,  118 
Iowa,  1,  91  N.  W.  774;  State  v.  B.iggs, 
122  Minn.  493,  142  N.  W.  823;  Morse 
V.  Com.  129  Ky.  294,  111  S.  W.  714; 
Heike  v.  United  States,  227  U.  S.  131, 
57  L.  ed.  450,  33  Sup.  Ct.  Rep.  226, 
Ann.  Cas.  1914C,  128;  Com.  v.  Pugliese, 
44  Pa.  Super.  Ct.  361 ;  Com.  v.  Spencer, 


6  Pa.  Super.  Ct.  256;  Olson  v.  United 
States,  67  C.  C.  A.  21,  133  Fed.  849; 
Crawley  v.  State,  15  Ala.  App.  327,  73 
So.  222;  Shea  v.  United  States,  149  C. 
C.  A.  307,  236  Fed.  97 ;  Spies  v.  People^ 
122  111.  1,  3  Am.  St.  Rep.  320,  12  N.  E. 
865,  17  N.  E.  898,  6  Am.  Crim.  Rep. 
570;  United  States  v.  Mitchell,  1 
Hughes,  439,  Fed.  Cas.  No.  15,790; 
United  States  v.  Babcock,  3  Dill.  581^ 
Fed.  Cas.  No.  14.487 ;  United  States  v. 
Butler,  1  Hughes,  457,  Fed.  Cas.  No. 
14,700;  Hyde  v.  United  Stetes,  225  U. 
S.  347,  56  L.  ed.  1114.  32  Sup.  Ct.  Rep. 
793,  Ann.  Cas.  1914A,  614;  United 
States  V.  Cassedy,  2  Sumn.  582,  Fed. 
Cas.  No.  14,745;  People  v.  Darr,  262 
111.  202,  104  N.  E.  389;  People  v.  Kizer, 
22  Cal.  App.  10,  133  Pac.  516,  521,  134 
Pac.  346;  Jones  v.  State,  174  Ala.  53,. 
57  So.  31;  People  v.  Miles,  123  App. 
Div.  862,  108  N.  Y.  Supp.  510,  af- 
firmed  in  192  N.  Y.  541,  84  N.  E.  1117; 
State  V.  Gadbois,  89  Iowa,  25,  56  N.  W. 
272;  Kelley  v.  People,  55  N.  Y.  563,  14 
Am.  Rep.  342;  Stevens  v.  State,  8  Ga. 
App.  217,  68  S.  E.  874;  Osborne  v. 
State,  99  Miss.  410,  55  So.  52;  Radin 
V.  United  States,  111  C.  C.  A.  6,  18» 
Fed.  568 ;  Rigsby  v.  State,  152  Ala.  9, 
44  So.  587 ;  People  v.  Cory,  26  Cal.  App. 
735,  148  Pac.  532;  Bond  v.  State,  1> 
Okla.  Crim.  Rep.  696,  129  Pac.  666; 
Horton  v.  Lee,  106  Wis.  439,  82  N.  W. 
360;  Gibson  v.  State,  89  Ala.  121,  18 
Am.  St.  Rep.  96,  8  So.  98 ;  United  States 
V.  Goldberg,  7  Biss.  175,  Fed.  Cas.  No. 
15,223 ;  People  v.  Mather,  4  Wend.  229,. 
21  Am.  Dec.  122;  United  States  v.  Bab- 
cock, 3  Dill.  585,  Fed.  Cas.  No.  14,487; 
Pat  node  v.  Westenhaver,  114  Wis.  460,. 
90  N.  W.  467;  12  C.  J.  637;  United 
States  V.  Hutchins,  Fed.  Cas.  No. 
15,430;  Doyle  v.  United  States,  95  C.  C. 
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A.  153,  169  Fed.  625;  United  States  v. 
Richards,  149  Fed.  443;  Reilley  y. 
United  States,  46  C.  C.  A.  25,  106  Fed. 
897 ;  Bannon  v.  United  States,  156  U.  S. 
464,  39  L.  ed.  494,  15  Sup.  Ct.  Rep.  467, 
9  Am.  Grim.  Rep.  838 ;  Bloomer  v.  State, 
48  Md.  524,  3  Am.  Grim.  Rep.  37. 

The  circumstantial  evidence  is  prop- 
erly corroborated  by  proof  of  acts  and 
declarations  of  the  conspirators. 

State  V.  Madigan,  57  Minn.  425,  59 
N.  W.  490 ;  State  v.  Rose,  70  Minn.  403, 
73  N.  W.  177 ;  State  v.  Wilson,  72  Minn. 
522,  75  N.  W.  715;  State  v.  Ames,  90 
Minn.  183,  96  N.  W.  330;  State  v. 
Sederstrom,  99  Minn.  234,  109  N.  W. 
113;  State  v.  Monroe,  142  Minn.  394, 
172  N.  W.  313 ;  State  v.'  Schueller,  120 
Minn.  26,  138  N.  W.  937;  State  v. 
Brings,  122  Minn.  493,  142  N.  W.  823 ; 
State  v.  Lucken,  129  Minn.  402,  152 
N.  W.  769 ;  State  v.  Southall,  77  Minn. 
296,  79  N.  W.  1007;  3  Enc.  Ev.  413; 
Lincoln  v.  Glaflin,  7  Wall.  132, 19  L.  ed. 
106;  Bloomer  v.  State,  48  Md.  521,  3 
Am.  Grim.  Rep*  37;  Davis-  v.  United 
States,  46  G.  G.  A.  619,  107  Fed.  753; 
People  V.  Saunders,  25  Mich.  119; 
State  V.  Mcintosh,  109  Iowa,  209,  80 
N.  W.  849;  State  v.  Sopher,  118  Iowa, 
1,  91  N.  W.  774;  People  v.  Arnold,  46 
Mich.  268,  9  N.  W.  406;  Shea- v.  United 
States,  149  G.  G.  A.  307,  236  Fed.  97; 
People  v.  Smith,  147  111.  App.  146; 
United  States  v.  Greene,  146  Fed.  784; 
People  V.  Kizer,  22  Gal.  App.  10,  133 
Pac.  516,  521,  134  Pac.  346;  Bolton  v. 
State,  21  Ga.  App.  184,  94  S.  E.  95; 
State  V.  Bourne,  86  Minn.  426,  90  N. 
W.  110  >;  State  v.  Barrett,  40  Minn.  65, 
41  N.  W.  459;  Gom.  v.  Sanderson,  40 
Pa.  Super.  Gt.  416;  State  v.  Smith,  55 
Or.  408,  106  Pac.  797 ;  Howie  v.  State, 
15  Ala.  App.  185,  72  So.  759 ;  MeKelvey 
V.  United  States,  154  G.  G.  A.  503,  241 
Fed.  801;  People  v.  Halpin,  276  111. 
363,  114  N.  E.  932;  State  v.  Lewis,  96 
Iowa,  286,  65  N.  W.  295;  People  v. 
Bleeker,  2  Wheeler,  G.  G.  256;  United 
States  v.  Gole,  5  McLean,  513,  Fed. 
Gas.  No.  14,832. 

Chapter  463  of  the  Laws  of  1917  is 
not  invalid. 

State  V.  Holm,  139  Minn.  267,  L.R.A. 
1918G,  304,  166  N.  W.  181;  State  v. 
Freerks,  140  Minn.  349,  168  N.  W.  23; 
State  v.  Townley,  140  Minn.  413,  168 
N.  W.  591;  State  v.  Kaercher,  141 
Minn.  186,  169  N.  W.  699;  State  v.  Gil- 
bert, 141  Minn.  263,  169  N.  W.  790; 
Schenck  v.  United  States,  249  U.  S.  47, 
68  L.  ed.  470,  39  Sup.  Gt.  Rep.  247; 
Debs  V.  United  States,. 249  U.  S.  211, 
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63  L.  ed.  566,  89  Sup.  Gt.  Rep.  252; 
Abrams  v.  United  States,  250  U.  S. 
616,  63  L.  ed.  1173,  40  Sup.  Gt.  Rep. 
17;  Schaefer  v.  United  States,  251  U. 
S.  466,  64  L.  ed.  360,  40  Sup.  Gt.  Rep. 
259;  Gilbert  v.  Minnesota  (U.  S.  Adv. 
Ops.  1920-21,  p.  146)  254  U.  S.  325,  65 
L.  ed.  287,  41  Sup.  Gt.  Rep.  125. 

Upon  the  trial  of  an  indictment  for 
conspiracy,  defendants  are  not  en- 
titled to  separate  trials. 

2  Bishop,  New  Grim.  Proc.  p.  1018; 
State  V.  Sederstrom,  99  Minn.  234,  109 
N.  W.  113;  12G.  J:  640. 

In  the  absence  of  express  constitu- 
tional or  statutory  provision,  there  is 
no  absolute  right  of  a  defendant  in 
these  circumstances  to  make  his  own 
argument  to  the  jury. 

2  Bishop,  New  Grim.  Proc.  §  962; 
Reg.  v.  Boucher,  8  Gar.  &  P.  141 ;  Reg. 
V.  Burrows,  2  Moody  &  R.  124;  New- 
ton v.  Ghaplin,  10  G.  B.  356,  138  Eng. 
Reprint,  144,  19  L.  J.  G.  P.  N.  S.  874, 
14  Jur.  1121;  Rex  v.  Parkins,  1  Gar. 
&  P.  548,  Ryan  &  M.  166;  Rex  v. 
White,  3  Gampb.  98,  13  Revised  Rep. 
766;  3  Whart.  Grim.  Proc.  10th  ed.  p. 
1978. 

Lees,  C,  filed  the  following  opin- 
ion: 

Defendants  were  indicted  in  Jack- 
son county  in  May,  1918,  on  a  charge 
of  criminal  conspiracy.  The  sub- 
stance of  the  indictment  and  the 
questions  raised  by  their  demurrer 
.  to  it  are  reported  in  State  v.  Town- 
ley,  142  Minn.  326,  171  N.  W.  930. 
Defendants  were  brought  to  trial  in 
June,  1919.  The  trial  lasted  three 
weeks,  and  resulted  in  a  verdict  of 
guilty.  They  moved  for  a  new  trial. 
In  July,  1920,  their  motion  was  de- 
nied, and  they  appealed,  specifying 
102  alleged  errors.  Some  of  the  as- 
signments are  not  of  sufficient  im- 
portance to  justify  discussion,  but 
none  have  escaped  our  careful  con- 
sideration. Some  have  been  com- 
bined for  examination,  and  others 
v^ill  be  considered  separately. 

1.  The  objections  to  the  constitu- 
tionality of  chapter  463,  Gen.  Lav^s 
1917  (Gen.  Stat.  Supp.  1917,  §§ 
8521-1  to  8521-6),  which  are  first 
in  order,  v^ere  disposed  of  in  State 
V.  Gilbert,  141  Minn.  263, 169  N.  W. 
790,  affirmed  in  Gilbert  v.  Minneso- 
ta (U.  S.  Adv.  Ops.  1920-21,  p.  146) 
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254  U.  S.  325,  65  L.  ed,  287,  41  Sup. 
Ct.  Rep.  125. 

2.  To  establish  the  guilt  of  the  de- 
fendants, the  state  was  required  to 

prove  that  they  had 
wnd?i'i?2^""         conspired  to   teach 

Sf^'wa'??*****  ^^     advocate     that 

men  should  not  en- 
list in  the  military  or  naval  forces  of 
the  United  States,  or  that  citizens  of 
Minnesota  should  not  aid  the  United 
States  in  carrying  on  the  war  with 
Germany;  and  that  some  act  had 
been  done  by  one  or  both  to  effect  the 
object  of  the  conspiracy.  Gen.  Stat. 
1913,  §§  8595,  8596. 

The  combination  of  two  or  more 
minds  in  an  unlawful  purpose  is  the 
foundation  of  the  offense,  but  an 
overt  act  in  furtherance  of  the  com- 
mon purpose  is  necessary  to  com- 
plete it.  The  statement  to  the  con- 
trary in  State  v.  PuUe,  12  Minn.  164, 
Gil.  99,  is  no  longer  the  law,  in  view 
of  the  provisions  of  the  statute.  AH 
who  are  parties  to  the  combination 
incur  guilt  when  any  one  of  them 
does  an  act  to  further  the  purpose  of 
the  unlawful  confederation.  State 
V.  Thaden,  43  Minn.  253,  45  N.  W. 
447 ;  State  v.  Palmer,  79  Minn.  428, 
82  N.  W.  685;  State  v.  Dunn,  140 
Minn,  308,  168  N.  W.  2;  State  v. 
Smith,  144  Minn.  348,  175  N.  W. 
689 ;  Hyde  v.  United  States,  225  U. 
S.  347,  56  L.  ed.  1114,  32  Sup.  Ct. 
Rep.  793,  Ann.  Gas.  1914A,  614. 

The  combination  need  not  be  es- 
tablished by  direct  evidence.  It  may 
be  inferred  from  circumstances. 
No  formal  agreement  to  do  the  acts 
charged  need  be  shown.  Concur- 
rence of  sentiment  and  co-operative 
conduct,  and  not  formality  of 
speech,  are  the  essential  ingredients 
of  conspiracy.  Redding  v.  Wright, 
49  Minn.  322,  51  N.  W.  1056 ;  Ea- 
cock  V.  State,  169  Ind.  488,  82  N. 
W.  1039;  State  v.  Caine,  134  Iowa, 
147,  111  N.  W.  443;  Marrash  v. 
United  States,  93  C.  C.  A.  511,  168 
Fed.  225;  Underbill,  Crim.  Ev.  491. 

To  sustain  the  charge,  the  state 
introduced  both  direct  and  circum- 
stantial evidence  of  the  alleged 
conspiracy,  and  made  proof  of  de- 
fendants' acts  alleged  to  have  been 


done  in  furtherance  of  it.  Those 
done  in  Jackson  counly  were  the  acts 
of  Gilbert  alone,  for  it  does  not  ap- 
pear that  Townley  was  ever  in  that 
county  prior  to  the  return  of  the  in- 
dictment, but  nevertheless  the  venue 
might  properly  be  laid  in  Jackson 
county.  Hyde  v.  United  States,  su- 
pra. 

The  direct  evidence  of  conspiracy 
consisted  of  the  testimony  of  one  F. 
A.  Teigen,  which,  in  substance,  was 
as  follows:  He  made  Townley's 
acquaintance  at  Fargo,  in  the  winter 
of  1916,  and  Gilbert's  at  St.  Paul, 
somewhat  later.  They  employed  him 
as  an  organizer,  under  a  contract 
running  for  one  year,  to  procure 
members  of  the  Nonpartisan  League, 
and  to  collect  membership  fees.  Be- 
fore he  was  employed,  Townley  told 
him  he  had  conceived  of  and  built 
the  League  himself,  and  had  the 
final  decision  as  to  its  policy.  De- 
fendants were  together  at  League 
headquarters  in  St.  Paul,  where  botii 
had  offices.  Townley  was  president 
and  Gilbert  had  charge  of  the  or- 
ganization work  of  the  League. 
Teigen  took  orders  from  both.  He 
discussed  with  Townley  a  speech 
which  one  Van  Lear  made  at  a  meet- 
ing in  his  territory,  and  asked 
whether  he  should  participate  in 
another  meeting  at  which  Van  Lear 
was  to  speak.  Townley  replied  that 
the  Van  Lear  speech  was  a  "crack- 
erjack,"  and  in  the  same  connection 
said:  "We  are  against  this  God 
damned  war,  but  we  can't  afford  to 
advertise  it."  He  advised  him  not 
to  take  part  in  the  proposed  meet- 
ing. Teigen  had  prepared  a  speech 
which  he  intended  to  deliver,  and 
discussed  it  with  defendants.  Gil- 
bert thought  that  it  was  all  right, 
but  Townley  said  that  it  was  too  di- 
rect ;  that  it  should  be  camouflaged  a 
little,  and  added :  "Don't  write  or 
say  or  do  anything  that  they  can  get 
you  for ;  that  is,  any  open  opposition 
to  the  war.  It  is  far  better  to  let 
your  position  be  known  and  under- 
stood by  indirect  methods." 

Late  in  the  summer  of  1917,  let- 
ters of  instruction  were  mailed  to 
League  organizers,  expressing  loyal 
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sentiments,  Townley  told  Teigen 
they  were  sent  out  to  show  that  the 
League  was  patriotic^  but  that  the 
real  instructions  would  come  by 
word  of  mouth  from  traveling 
agents.  Gilbert  expressed  opposi- 
tion to  all  wars,  on  principle. 
Townley's  opposition  was  based  on 
policy  rather  than  principle.  Both 
told  Teigen  that  the  cost  of  the 
war  should  not  be  met  by  the  sale 
of  bonds — ^that  it  was  absolutely 
wrong,  a  mistaken  policy  on  the  part 
of  the  government.  In  the  fall  of 
1917,  Gilbert  informed  Teigen  that 
the  Public  Safety  Commission  ha,d 
asked  that  his  further  services  be 
dispensed  with.  Townley  said  to 
him:  "Somebody  has  got  to  be 
sacrified  to  appease  them,  and  you 
are  the  man  that  they  are  very  bit- 
ter against,  so  we  have  got  to  dis- 
charge you.  .  .  .  And  I  am  going 
out.  I  have  got  to  go  out — I  am 
compelled  to — and  make  patriotic 
speeches,  and  I  have  ordered  all  of 
the  other  men  ...  to  do  the 
same  thing,  because  if  we  don't  they 
are  going  to  get  us." 

Gilbert  admitted  that  he  had 
talked  with  Teigen  about  the  war, 
e:g)ressing  his  personal  opinion,  but 
denied  that  he  told  him  what  to 
teach.  He  admitted  that  Teigen  had 
shown  him  his  proposed  speech,  but 
denied  that  he  had  approved  of  or 
discussed  it  with  Townley.  He  also 
admitted  that  he  had  signed  Teig- 
en's  contract  in  behalf  of  the 
League. 

Townley  did  not  testify. 

The  sum  and  substance  of  Teig- 
en's  testimony  was  that  the  defend- 
ants were  in  accord  in  their  purpose 
to  discourage  the  prosecution  of  the 
war;  that  they  planned  to  oppose 
it,  and  to  use  their  organization  to 
accomplish  that  end.  Defendants 
characterize  his  testimony  as  a  tis- 
sue of  falsehoods.  Granting  that  he 
is  a  man  of  doubtful  veracity,  and 
the  defendants'  enemy,  it  neverthe- 
less appears  that  defendants  did  and 
said  in  public  substantially  what  he 
asserts  they  told  him  in  private  they 
were  going  to  do  and  say.  Their 
conduct  and  utterances  square  with 
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his  testimony,  and  lend  it  credit 
which  otherwise  it  might  not  be  en- 
titled to  receive.  The  jury,  who 
heard  him  testify  and  saw  him  un- 
dergo a  searching  cross-examina- 
tion, were  evidently  convinced  that 
he  was  not  unworthy  of  belief. 

The  relations  of  the  defendants  to 
each  other  and  to  the  organization 
they  were  promoting,  the  printed 
matter  they  distributed,  and  their 
public  speeches,  comprise  the  cir- 
cumstantial evidence  of  the  exist- 
ence of  the  alleged  conspiracy.  This 
was  the  situation :  When  the  Unit- 
ed States  declared  war,  defendants 
were,  and  for  some  time  had  been, 
engaged  in  enlarging  the  member- 
ship and  field  of  activity  of  the  Non- 
partisan League,  It  was  a  political 
organization,  seeking  to  gain  control 
of  the  government  of  a  number  of 
states,  in  order  to  put  through  an 
economic  program  advocated  by  its 
leaders.  Defendants  were  conspic- 
uous and  influential  members  of  a 
small  group  of  men  who  controlled 
the  organization.  The  entry  of  the 
United  States  in  the  war  interfered 
with  their  program  and  naturally 
diverted  public  attention  to  greater 
and  more  momentous  issues  than 
the  alleged  economic  grievances  of 
the  class  of  citizens  which  the  or- 
ganizers of  the  League  proposed  to 
redress.  It  was  inevitable  that  dur- 
ing the  continuance  of  the  war  a 
consideration  of  these  grievances 
would  be  postponed.  The  war  was 
unpopular  in  many  localities.  It 
would  be  easier  to  sell  memberships 
in  such  localities  if  the  impression 
prevailed  that  the  officers  of  the 
League  proposed  to  use  the  influence 
of  a  powerful  organization  to  keep 
young  men  from  being  sent  over- 
seas. Soon  after  war  was  declared 
a  pamphlet  was  printed  and  placed 
in  the  hands  of  the  League's  field 
workers.  It  was  composed  of  three 
distinct  parts.  The  first  sets  forth 
the  League's  origin  and  method  of 
operation;  the  second  contains  res- 
olutions on  the  war  adopted  by  the 
League;  and  the  third  states  the 
principles  of  the  League.  It  was 
prepared  at  Gilbert's  suggestion,  to 
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be  used  in  getting  members,  and  he 
admitted  that  he  was  absolutely  in 
accord  with  the  ideas  expressed  in 
it.  There  can  be  no  reasonable 
doubt  that  Townley,  as  president  of 
the  League,  was  cognizant  of  the 
pamphlet  and  its  circulation,  and  the 
inference  is  that  he  apjfroved  of  it. 
The  war  resolutions  contained  in  it 
are  set  out  in  State  v.  Townley,  140 
Minn.  413,  168  N.  W.  591,  where  it 
was  held  that  they  did  not  violate 
chapter  463,  Gen.  Laws  1917.  They 
were,  however,  a  criticism  of  the 
policy  of  conscripting  men,  and 
not  wealth,  and  of  the  alleged  un- 
warranted interference  of  military 
authority  with  the  rights  of  individ- 
uals. We  are  of  the  opinion  that  the 
pamphlet  was  properly  received  in 
evidence.  Pierce  v.  United  States, 
252  U.  S.  239,  64  L.  ed.  542,  40  Sup. 
Ct.  Bep.  205. 

Defendants  made  numerous 
speeches  in  different  parts  of  the 
state  during  the  summer  and  fall  of 
1917  and  the  winter  of  1918.  Oc- 
casionally both  were  present  at  the 
same  meeting.  Both  participated 
in  and  spoke  at  one  held  in  St.  Paul 
in  September,  1917.  Some  of  their 
speeches  are  contained  in  the  rec- 
ord. Among  them  is  Gilbert's  Ken- 
yon  speech,  referred  to  the  opinion 
in  State  v.  Gilbert,  141  Minn.  263, 
169  N-  W.  790,  affirming  his  convic- 
tion  for  a  violation  of  chapter  463. 
In  Gilbert  v.  Minnesota  (U.  S.  Adv. 
Ops.  1920-21,  p.  146)  254  U.  S.  325, 
65  L.  ed.  287,  41  Sup.  Ct.  Rep.  125, 
Mr.  Justice  McKenna,  speaking  for 
the  Supreme  Court  of  the  United 
States,  in  sustaining  the  decision  of 
this  court,  said:  "Gilbert's  speech 
had  the  purpose  they  [the  sections 
of  the  statutes]  denounce.  The  na- 
tion was  at  war  with  Germany,  ar- 
mies were  recruiting,  and  the  speech 
was  the  discouragement  of  that. 
.  .  .  Every  word  that  he  uttered 
in  denunciation  of  the  war  was  false, 
was  deliberate  misrepresentation  of 
the  motives  which  impelled  it,  and 
the  objects  for  which  it  was  pros- 
ecuted. He  could  have  had  no  pur- 
pose other  than  that  of  which  he  was 
charged." 

On  January  18,  1918,  a  letter  was 


addressed  and  sent  to  A.  E.  Bowen, 
an  officer  of  the  League.  It  was 
signed  by  the  county  director  of 
public  safety  for  Jackson  county  and 
by  the  sheriff.  It  requested  Bowen 
to  keep  League  speakers  out  of  the 
county,  stating  that  any  attempt  to 
hold  further  League  meetings  in  the 
county  would  be  likely  to  result  in 
disturbances,  and  that  every  meas- 
ure at  the  disposal  of  the  writers 
would  be  used  to  prevent  such  meet- 
ings. It  was  written  in  response  to 
a  letter  from  Bowen,  announcing  a 
League  meeting  in  Jackson  county 
on  January  23d.  Taking  the  letter 
with  him,  on  that  day  Gilbert  went 
to  Lakefield,  where  the  meeting  was 
to  be  held.  He  met  a  number  of 
county  officials,  including  the  sheriff. 
Exhibiting  the  letter  to  them,  he 
said  he  was  the  manager  of  the 
League,  and  deemed  the  matter  re- 
ferred to  in  the  letter  so  important 
that  he  had  come  himself  rather 
than  send  a  subordinate.  He  was 
informed  that  a  League  organizer 
named  Freitag  had  been  going  about 
the  county  holding  meetings  and  in- 
fluencing people  in  iSuch  a  way  that 
it  was  hard  to  get  them  to  buy  Lib- 
erty bonds.  He  replied  that  he  was 
not  responsible  for  what  organizers 
did;  that  he  was  going  to  hold  a 
meeting;  that  the  authorities  would 
have  to  arrest  him  if  they  intended 
to  stop  him;  that  he  had  been  sent 
down  to  test  the  law;  that  the  case 
would  be  carried  to  the  highest  court 
in  the  land ;  and  that  they  had  plenty 
of  money  to  do  it.  He  then  proceed- 
ed to  make  his  speech,  but  before  he 
concluded  he  was  placed  under  ar- 
rest. The  speech  was  of  the  same 
general  nature  as  his  Kenyon 
speech.  The  sheriff  testified  that  in 
substance  Gilbert  said:  The  boys 
of  the  farm  .  .  .  should  be  left 
on  the  farms;  that  they  are  better 
off  on  the  farms  than  they  are  in  the 
trenches  5,000  miles  away.  Who  is 
going  to  feed  them  when  they  are 
5,000  miles  away?  You  farmers 
have  worked  harder  than  ever  be- 
fore. You  have  had  to  subscribe  to 
the  Liberty  Loan,  Y.  M.  C,  A.,  and 
to  the  Red  Cross;  and  on  top  of  all 
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that,  now  they  take  your  boys  away. 
When  the  government  conscripted 
your  boys,  they  didn't  conscript 
wealth.  If  they  had,  we  wouldn't 
have  to  have  wheatless  days  and 
meatless  days  and  heatless  days. 
.  .  .  Men  had  never  been  drafted 
to  be  sent  across  the  sea  to  light. 
.  .  .  The  county  officials  were  a 
lot  of  .  .  .  flag  wavers,  and  that 
they  wrapped  themselves  up  in  the 
Stars  and  Stripes  and  spelled  their 
patriotism  with  big  letters — P-A-Y. 

The  man  Freitag,  referred  to  in 
the  Bowen  letter,  was  a  League  or- 
ganizer working  in  Jackson  county. 
In  soliciting  members,  he  said  in 
substance  that  the  war  was  a  mon- 
eyed man's  war;  that  if  it  wasn't 
for  money  we  wouldn't  be  at  war; 
that  a  meeting  had  been  called  to 
send  a  petition  to  the  government  to 
keep  the  boys  from  being  sent  across 
to  fight.  At  a  public  meeting  at 
Sioux  Valley,  he  said  England  and 
France  were  bankrupt,  and  this 
country  soon  would  be  if  it  kept  on 
spending  such  large  sums  of  money, 
and  advised  farmers  not  to  invest  in 
Liberty  bonds,  but  in  elevators, 
flour  mills,  and  things  essential  to 
their  interests.  This  was  just  be- 
fore the  probate  judge  of  the  county 
made  a  speech  urging  the  purchase 
of  Liberty  bonds. 

Townley's  speeches  bear  a  marked 
resemblance  to  Gilbert's,  both  in  the 
ideas  expressed  and  the  language 
used,  though  he  was  not  so  outspok- 
en. His  St.  Paul  speech  in  Septem- 
ber, 1917,  is  referred  to  by  his  coun- 
sel as  typical  of  his  speeches  in 
general.  In  the  course  of  that 
speech,  referring  to  the  steel,  pack- 
ing, and  milling  business,  he  said: 
"Take  as  much  profit  out  of  their 
business  as  has  been  taken  out  of 
the  business  of  raising  wheat  in  the 
Northwest.  .  .  .  Now,  as  soon  as 
you  do  that,  nobody  will  want  to 
continue  the  war  any  longer  unless 
to  secure  liberty  and  democracy. 
.  .  .  Fix  a  price  on  steel  on  the 
same  basis  and  by  the  same  power 
as  you  Jiave  fixed  the  price  on  the 
farmer's  wheat  .  .  .  and  this 
patriotic  corporation  won't  want  to 
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continue  the  war  except  for  liberty 
and  democracy.  ...  If  your  gov- 
ernment .  .  .  should  be  able  to 
fix  the  price  of  steel  and  flour  so 
that  those  gentlemen  would  make  no 
more  .  .  .  than  the  farmer  is 
making  out  of  wheat,  I  am  afraid 
that  the  Minneapolis  Journal  would 
be  one  of  the  worst  slackers  in  the 
whole  United  States." 

In  another  portion  of  this  speech, 
he  said:  *'We  got  the  government 
control  too  largely  into  the  hands 
of  the  profiteers.  They  are  to-day 
influencing  this  government  in  too 
large  a  measure.  .  .  .  An  influ- 
ence so  large  that  they  can  say 
...  we  are  going  to  have  40,000,- 
000,000  of  dollars  to  spend  here  to 
prosecute  this  war.  Now,  how 
much  have  we  got  to  pay  the  farm- 
ers for  wheat  to  keep  bread  in  the 
boys'  stomachs.  All  that  we  don't 
have  to  pay  for  wheat  to  keep  bread 
in  the  boys'  stomachs  we  can  use  to 
pay  profits  to  ourselves." 

In  another  portion,  he  said: 
**The  kept  press,  the  newspapers 
owned  by  those  who  make  four  or 
five  billion  dollars,  and  the  mouths 
of  some  gentlemen  have  been  very 
full  of  profe3sions  of  their  patriot- 
ism, but  too  many  of  those  profes- 
sions of  patriotism  come  from  men 
whose  pockets  bulge  with  the  gold 
they  stole  from  ois.  They  are  not. 
patriots,  because  they  possess  bil- 
lions and  billions  of  war  profits 
wrung  from  the  agony  and  sweat 
and  toil  of  men  and  women.  The 
possession  of  .these  billions  of  dol- 
lars of  war  profit  in  the  pockets  of 
these  profiteers,  their  arms  red  to 
the  elbows  in  the  blood  of  this  na- 
tion, is  proof  that  they  are  not  pa- 
triots. .  .  .  Then,  in  a  time  of  the 
world  crisis,  in  a  time  of  the  nation's 
need,  if  they  are  not  patriots,  what 
in  hell  are  they?  Who  has  a  Ger- 
man helmet  placed  upon  their  heads 
and  you  see  the  Kaiser  himself." 

In  a  speech  at  New  Ulm  in  June, 
1917,  he  said:  "Then  they  ask  us 
to  purchase  Liberty  bonds.  How 
about  that  $4,000,000,000  in  excess 
profits  the  people  of  this  country 
have  paid?    .    .     .    This  is  double 
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the  size  of  the  Liberty  bond  quota. 
The  people  of  this  country  are  pay- 
ing tribute  to  the  gamblers  on  ac- 
count of  war,  and  then  are  asked  to 
pay  for  the  war  besides.  ...  I 
say  that  we  must  free  this  country 
from  autocracy  before  we  go  to 
Europe  to  do  the  same  thing.  .  .  . 
I  don't  believe  it  is  right  to  give  the 
best  lives  of  the  nation,  and  at  the 
same  time  put  the  nation  millions  in 
debt,  and  ask  these  boys  to  come 
back  and  work  long  years  to  pay  off 
the  war  debt.  .  .  .  When  the  war 
is  over  these  young  men  will  come 
back  .  .  .  with  limbs  gone,  deaf, 
dumb,  blinded,  insane  for  life. 
Hundreds  of  thousands  more,  mil- 
lions will  not  come  back  at  all.  .  .  . 
So  we  propose  that,  as  there  is  a 
God  in  heaven,  these  men  are  not 
coming  back  maimed  and  in  poverty 
to  pay  off  this  horrible  war  debt; 
we  will  not  shoulder  on  their  backs 
this  great  burden.  We  will  take  the 
surplus  wealth  of  the  country  now 
and  use  it  for  the  war,  and  when  the 
war  is  over  we  will  give  back  what 
is  left,  and  clean  the  slate.  .  .  • 
We  must  destroy  American  autoc- 
racy in  this  country  before  we  at- 
tempt to  relieve  the  Reople  of  Eu- 
rope of  the  oppression  of  German 
autocracy.  ...  I  am  for  liberty 
and  democracy,  but  not  for  a  war  to 
submit  a  people  to  robbery  by  a  fi- 
nancial autocracy.  ...  It  is  time 
for  the  American  people  to  wake  up 
and  kick  out  this  autocracy  of 
wealth  which  has  fastened  its 
clutches  on  the  throat  of  liberty  in 
this  country.  After  this  operation 
is  completed  it  is  time  to  talk  of 
freeing  Europe  of  German  autoc- 
racy." 

He  further  said:  "The  govern- 
ment says  you  have  to  go  across  the 
seas  to  fight,  and  of  course  you  will 
have  to  go,  and  many  of  you  will 
sacrifice  your  lives.  Some  of  you 
will  come  back  maimed  and  blind, 
and  your  life  will  be  destroyed ;  but 
why  don't  they  draft  the  Big  Biz?  I 
say,  before  we  let  you  go  over  there, 
they  should  draft  Big  Biz  into  it  and 
then  there  would  be  no  fight." 

In  a  speech  at  Glencoe,  in  June, 


1917,  he  said :  "I  am  afraid  that  if 
the  nation  should  come  to  the  .  .  . 
big  corporations  and  want  those  who 
are  making  millions  of  wealth  to 
give  over  their  surplus,  I  am  afraid 
it  might  dampen  their  ardor  for  war 
a  little  bit.  I  am  a  little  bit  afraid 
that  there  might  not  be  much  of  a 
war.  .  .  .  There  is  no  reason  why 
we  should  pay  after  the  war  is  over 
some  billions  of  dollars  to  the  war 
profit  when  we  are  sending  our  boys 
over  to  die.  Let's  see  whether  this 
is  right,  to  take  our  surplus  wealth 
to  finance  this  war.  The  rich  man 
is  not  going  to  go,  he  is  making  the 
rules  of  the  game.  .  .  .  We  pro- 
pose that  this  nation  shall  take  so 
much  of  the  surplus  of  this  wealth 
of  our  nation  and  use  it  now,  and 
when  the  war  is  over  give  back  as 
much  of  the  wealth  as  is  left,  and  no 
more." 

In  a  speech  at  Cambridge  in  Feb- 
ruary, 1918,  he  said  that  the  war 
"was  a  rich  man's  war,  and  for  the 
benefit  of  the  rich.  If  the  rich  had 
to  pay  their  proportionate  share 
with  the  farmer  or  poorer  class,  the 
war  wouldn't  last  very  long.  .  .  . 
It  wasn't  right  that  we  should  send 
our  boys  over  there  to  fight  other 
people's  battles." 

These  statements  were  inter- 
mingled with  others  pointing  to  the 
duty  of  every  American  citizen  to 
support  his  government.  No  excep- 
tion can  be  taken  to  many  of  the 
things  he  said,  but  his  speeches  are 
to  be  read  as  a  whole.  So  read,  the 
good  in  them  is  more  than  nullified 
by  the  bad.  It  is  urged  that  they 
contained  nothing  calculated  to 
discourage  enlistments.  Doubtless 
their  only  effect  on  right-thinking 
men  was  to  excite  their  indignation, 
but  with  men  who  did  not  know  why 
the  United  States  had  engaged  in 
the  war,  and  who  were  credulous 
enough  to  believe  these  statements, 
and  especially  among  those  who  did 
not  favor  our  entry  in  the  war,  they 
could  have  but  one  effect, — ^the  dis- 
couragement of  enlistments  and  of 
subscriptions  to  government  bonds. 

When  Teigen's  testimony,  if  true, 
and  the  admitted  facts  and  utter- 
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ances  of  the  defendants,  are  put  to- 
gether, defendants'  guilt  is  clearly 
established.    We  are  of  the  opinion 

that  the  evidence  to 
fjfl^i^n^.  support  the  verdict 

is  ample,  and  that 
defendants  are  not  entitled  to  a  new 
trial  on  the  ground  that  a  conspiracy 
was  not  proved. 

The  remaining  assignments  all 
relate  to  errors  of  law  alleged  to 
have  occurred  in  the  course  of  the 
trial.  In  considering  them,  we  ap- 
ply the  rule  that  a  criminal  con- 
viction will  not  be  reversed  for 
technical  errors,  where  the  substan- 
tial rights  of  the  accused  have  not 

Appe«i-crin.in«i  ^ecn  80  Violated  as 
coirrietion—         to  make  it  reason- 

tecl.«l...l  error..    ^^^^     ^j^^^,     ^j^^^     ^ 

fair  trial  was  not  had,  where,  ^s 
here,  the  guilt  of  the  accused  is 
clearly  established.  State  v.  Nelson, 
91  Minn.  143,  97  N.  W.  652;  State 
v.  Crawford,  96  Minn.  95,  1  L.R.A. 
(N.S.)  839,  104  N.  W.  822;  State 
v.  Williams,  96  Minn.  351, 105  N.  W. 
265 ;  State  v.  Brand,  124  Minn.  408, 
145  N.  W.  39;  State  v.  Jacobson, 
130  Minn.  347, 153  N.  W.  845 ;  State 
V.  Price,  135  Minn.  159,  166  N.  W. 
677. 

3.  A  separate  trial  of  each  de- 
fendant jointly  indicted  for  a  mis- 
demeanor is  discretionary  with  the 
^  ,  .  _  -  court.  Gen.  Stat. 
joi^JJ'i^diJTT"  1913,  5  9202;  State 
mjn^t--eparate      y^    Sederstrom,    99 

Minn.  234,  109  N. 
W.  113.  There  was  no  error  in  the 
denial  of  defendants'  request  for 
such  a  trial. 

4.  The  letter  to  Bowen  was  prop- 
erly received  in  evidence.  Gilbert 
had  it  in  his  possession  when  he 
went  to  Lakefield  to  speak.  It  fur- 
nished the  occasion  for  his  going 
there,  and  he  took  some  of  the  state- 
ments in  it  as  the  text  for  his  speech. 
It  threw  light  on  the  meaning  and 
purpose  of  his  utterances. 

5.  Freitag's  statements,  while  so- 
liciting members  and  making 
speeches  in  Jackson  county,  were 
properly  received.  True,  he  was  on- 
ly an  organizer,  and  not  a  party  to 
the  conspiracy,  but  defendants  were 
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not  charged  with  criminal  respon- 
sibility for  what  he  said.  Organiz- 
ers received  instructions  from  head- 
quarters. According  to  Teigen, 
Townley  decided  what  the  instruc- 
tions should  be,  and  Gilbert  was  in 
charge  of  the  organization  work. 
Freitag's  talk  expressed  the  same 
ideas  as  defendants'  speeches,  but  in 
less  guarded  language.  The  jury 
might  properly  infer  that  he  was 
their  mouthpiece,  and  that  his  utter- 
ances indicated  a  concerted  purpose 
on  their  part  to  discourage  enlist- 
ments and  the  purchase  of  govern- 
ment bonds. 

6.  Calling  attention  to  State  v. 
Townley,  140  Minn.  413,  168  N.  W. 
591,  defendants  contend  that  the 
pamphlet  put  out  by  the  officers  of 
the  League  should  not  have  been  re- 
ceived in  evidence.  The  question 
before  the  court  in  that  case  was 
whether  the  circulation  of  the 
pamphlet  constituted  a  violation  of 
chapter  463,  Gen.  Laws  1917,  with 
which  defendants  were  charged. 
The  present  prosecution  is  for  a  con- 
spiracy to  violate  that  statute.  In 
State  V.  Townley,  142  Minn.  326, 
171  N.  W.  930,  we  held  that  the  in- 
dictment under  which  the  defend- 
ants have  been  tried  and  convicted 
charged  a  conspiracy  to  violate  the 
statute  in  question,  and  not  its  ac- 
tual violation.  The  circulation  of 
the  pamphlet  was  merely  one  of  the 
acts  done  in  furtherance  of  the  con- 
spiracy. Such  an  act  need  not 
amount  to  a  crime..  If  that  were  so, 
no  conspiracy  to  commit  a  crime 
could  ever  be  punished  unless  the 
conspirators  actually  committed  it. 
United  States  v.  Rabinowich,  238  U. 
S.  78,  59  L.  ed.  1211,  35  Sup.  Ct. 
Rep.  682;  Pierce  v.  United  States, 
252  U.  S.  239,  64  L.  ed.  542,  40  Sup. 
Ct.  Rep.  205. 

7.  Defendants  insist  that  they 
were  unduly  restricted  in  their 
cross-examination  of  Teigen.  His 
feelings  and  disposition  to  tell  or 
conceal  the  truth  were  proper  sub- 
jects of  inquiry  (Alward  v.  Oakes, 
63  Minn.  190,  65  N.  W.  270) ,  but  the 
extent  of  the  inquiry  is  largely  with- 
in the  discretion  of  the  trial  court 
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(Goss  V.  Goss,  102  Minn.  346,  113 
N.  W.  690;  State  v.  Nelson,  — 
Minn.  — ,  181  N.  W.  850;  Under- 
bill, Grim.  Ev.  §  221).  The  cross- 
examination  brought  out  the  fact 
that,  after  be  was  discharged  as  a 
Minnesota  organizer  in  the  fall  of 
1917,  Teigen  published  a  book  hos- 
tile to  the  League  and  its  officers; 
that  in  June,  1919,  he  was  employed 
as  a  League  organizer  in  Wisconsin ; 
that  he  had  been  jailed  there  on 
some  charge  made  by  a  Wisconsin 
officer  of  the  League ;  that  within  a 
few  days  after  his  release  he  sent  a 
telegram  to  the  county  attorney,  in- 
forming him  where  he  was,  and 
voluntarily  came  as  a  witness  for  the 
state  at  the  county  attorney's  re- 
quest. He  was  asked  about  his  re- 
lations with  prominent  men  in  St. 
Paul  and  Minneapolis,  and  whether 
they  had  paid,  or  promised  to  pay, 
him  large  sums  of  money  for  writing 
this  book.  Objections  were  sus- 
tained to  this  line  of  questions. 
Specifying  time  and  place,  he  was 
then  asked  whether  he  had  not  stat- 
ed to  three  different  men — Sullivan, 
Paddock,  and  Anderson — ^that  he 
was  getting  money  from  the  enemies 
of  defendants,  and  that  they  still 
owed  him  a  considerable  sum.  This 
he  denied.  Sullivan  and  Paddock 
later  testified  that  he  had  made  such 
statements.  Anderson  was  also 
called  as  an  impeaching  witness.  It 
developed  that  he  was  not  the  An- 
derson referred  to  when  defendants 
were  laying  their  foundation  for  im- 
peachment. Permission  to  recall 
Teigen  for  further  cross-examina- 
tion in  order  to  lay  such  foundation 
was  refused.  Before  the  cross-ex- 
amination was  concluded  Teigen's 
antecedents  had  been  laid  bare,  and 
his  unfriendliness  to  defendants  had 
been  established.  The  trial  court 
might  well  have  permitted  his  recall 
to  lay  a  foundation  for  impeach- 
ment by  the  witness  Anderson,  but 

Triai-oromi-  ^^  cannot  say  there 
examination-.  was  an  dbuse  of  dis- 
re.triction.  cretion  in  refusing 

to  permit  it,  or  that  Anderson's  tes- 
timony would  have  added  much  to 


the  weight  of  Sullivan's  and  Pad- 
dock's. 

8.  The  state's  witness  Liesch  pub- 
lished two  newspapers  in  New  Ulm. 
On  cross-examination  he  was  asked 
whether  they  were  for  or  against  the 
Nonpartisan  League,  and  answered 
that  they  were  for  it  up  to  1917,  but 
not  thereafter ;  that  the  League  had 
boycotted  them,  '^yhich  was  decided- 
ly offensive  to  him ;  and  that  he  was 
also  hostile  to  the  League  because  of 
its  stand  on  the  war.  On  redirect 
examination  he  was  asked  what 
other  reasons  there  were  for  his 
change  of  sentiment  towards  the 
League.  Over  defendants'  objec- 
tion, h^  answered  that  he  believed 
the  League  was  managed  by  Social- 
ists who  were  hostile  to  the  war,  and 
that  some  of  its  members  had  not 
supported  the  government  during 
the  war.  Citing  State  v.  Kight,  106 
Minn.  371,  119  N.  W.  56,  and  Wells 
V.  Sullivan,  119  Minn.  389,  138  N. 
W.  305,  defendants  contend  that  the 
court  erred  in  permitting  these 
answers  to  be  given.  The  witness's 
reason  for  unfriendliness  to  the 
League  was  first  inquired  into  on 
cross-examination.  Having  gone  in- 
to the  subject,  defendants  were  not 
in  a  position  to  ob- 
ject to  its  further  tj'j'ii'rn^rsr 

development  by  the  iS;"/?;."**"" 
state  within  reason- 
able limits.  Mix  v.  Ege,  67  Minn. 
116,  69  N.  W.  703;  Backus  v.  Bar- 
ber, 75  Minn.  262,  77  N.  W.  959; 
Dole  V.  Wooldredge,  142  Mass.  161, 
7  N.  E.  832 ;  Greenl.  Ev.  §  468. 

9.  The  state  introduced  evidence 
of  a  speech  made  by  defendant 
Townley  at  Stillwater  in  February, 
1919.  The  point  of  the  speech  was 
that  a  bill  then  pending  in  the  Min- 
nesota legislature  to  prohibit  the 
carrying  of  the  red  flag  indicated  an 
excited  state  of  mind  on  the  part  of 
some  people,  and  that  the  red  flag 
was  the  emblem  of  oppressed  people, 
and  of  Russia.  At  this  point  the 
speaker  was  interrupted  and  the 
speech  came  to  an  abrupt  end.  It  is 
difficult  to  see  the  relevancy  of  this, 
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( —  If  inn.  — , 

but,    conceding   that   the   evidence 

^  was  not  properly  ad- 

ndmi»KioL  of        missible,    we   think 

i?rJl*i^i  this  is  not  alone  a 

sufficient  basis  for 
a  new  trial,  for  the  reason  that  there 
was  ample  comi)etent  evidence  to 
warrant  the  conclusion  arrived  at  by 
the  jury.  State  v.  Crawford,  96 
Minn,  95,  1  L.R.A.(N.S.)  839,  104 
N.  W.  822. 

10.  Defendant  Townley  was  not 
prejudiced  by  the  exclusion  of  the 
speeches  he  offered  in  evidence.  It 
is  not  seriously  asserted  that  they 
differed  substantially  from  those 
that  were  put  in  evidence  by  the 
state.  On  the  contrary,  in  offering 
them,  defendants'  counsel  stated 
that  they  were  substantially  the 
same  as  the  St.  Paul  speech  made 
in  September,  1917.  That  speech 
was  in  evidence.  Knowing  what 
was  said  in  it,  the  jury  knew  what 
was  said  in  the  others.  It  is  urged 
that  the  other  speeches  had  a  bear- 
ing on  the  question  of  Townley's 
intent  in  making  those  which  the 
state  introduced.  The  intent  with 
which  the  speeches  were  made  was 
immaterial.    They  were  admissible 

only  as  evidence  of 
on^'^eTi'j;™"""'*  acts  done  in  fur- 
therance of  the  con- 
spiracy, not  as  evidence  of  a  viola- 
tion of  chapter  463.  Even  if  de- 
fendants had  not  been  charged  with 
its  violation,  their  intent  would 
have  been  immaterial.  State  v.  Gil- 
bert, 141  Minn.  263,  169  N.  W.  790. 
Reliance  is  placed  on  a  line  of 
English  decisions  holding  that  in  a 
trial  for  treason  the  speeches  and 
publications  of  the  accused  showing 
his  loyalty  are  competent  evidence. 
It  is  therefore  asserted  that  the 
court  erred  in  excluding  Townley*s 
other  speeches.  A  sufficient  answer 
to  this  is  that  he  was  not  on  trial 
for  treason  or  sedition. 

11.  Defendants  attempted  to 
prove  the  authorship  of  the  pam- 
phlet already  referred  to.  Gilbert 
admitted  that  he  prepared  the  War 
Resolutions,  with  the  exception  of 
one  paragraph.     Townley  did  not 
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l%t   N.    W.   773.) 

write  any  portion  of  the  pamphlet. 
As  we  have  already  pointed  out, 
both  defendants  authorized  or  were 
cognizant  of  the  circulation  of  the 
pamphlet.  Its  circulation,  rather 
than  its  authorship,  was  the  overt 
act  for  which  they  were  responsible ; 
hence  the  fact  that  it  was  largely 
written  by  someone  else  was  imma- 
terial. 

12.  Numerous  assignments  of  er- 
ror charge  the  court  and  counsel  for 
the  state  with  misconduct  of  so 
grave  a  nature  as  to  entitle  defend- 
ants to  a  new  trial.  There  were 
frequent  clashes  between  counsel. 
As  the  trial  proceeded  they  became 
more  frequent.  Bitterness  of  feel- 
ing was  displayed  on  both  sides.  At 
times  language  was  used  more  ap- 
propriate in  the  arena  of  political 
debate  than  in  a  court  of  justice. 
The  trial  court  was  not  always  suc- 
cessful in  promptly  stopping  the  en- 
counters between  counsel.  We  do 
not  attempt  to  apportion  the  blame. 
Doubtless  there  was  provocation  on 
both  sides.  The  incidents  of  which 
complaint  is  made  were  regrettable. 
The  trial  court  was  of  the  opinion 
that  they  were  provoked  by  defend- 
ants' counsel,  and  censured  them  re- 
peatedly. While  we  cannot  know 
what  effect  these  incidents  had  on 
the  jury,  it  has  been  our  experience 
that  if  the  accused  and  his  counsel 
are  treated  unfairly  by  the  court  or 
by  opposing  counsel,  throughout  the 
trial,  the  jury  is  quick  to  perceive 
and  resent  it.  The  impression  we 
get  from  the  record  is  that  the  jury 
would  be  apt  to  conclude  that  both 
sides  indulged  in  passages  at  arms 
over  matters  quite  foreign  to  the  is- 
sues to  be  determined.  Viewed 
from  any  stand-  ^^^  ^^,^,_ 
point,  we  do  not  at-  miscon<iact  of 
tach  enough  impor-  ««"»••■• 
tance  to  the  incidents  complained  of 
to  hold  that  we  are  justified  in  disre- 
garding the  conclusion  of  the  trial 
court  that  they  were  not  so  prejudi- 
cial as  to  entitle  defendants  to  a 
new  trial. 

13.  Complaint    is    made    of   the 
court's  failure  to  give  defendants' 
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requested  instructions  to  the  jury. 
They  were  not  handed  to  the  court 
until  after  the  county  attorney  had 
nearly  concluded  his  argument  to 
the  jury.  Several  days  before,  the 
attorneys  had  been  asked  to  present 
in  advance  any  requests  they  intend- 
ed to  make,  so  the  court  would  have 
time  to  consider  them.  The  court 
states  that  it  did  not  have  sufficient 
time  to  examine  the  requests.  The 
statute  provides:  "Before  the  ar- 
gument begins  either  party  may  sub- 
mit to  the  court  written  instructions 
to  the  jury  .  .  •  and  the  court, 
in  its  discretion,  may  hear  argu- 
ments before  acting  on  such  re- 
quests."   Gen.  Stat.  1913,  §  7802. 

The  statute  relates  to  the  trial  of 
civil  actions,  but  we  think  it  is  ap- 
plicable to  criminal  actions  as  well, 
-  .  ,  ^.      ,        and   that  the  trial 

Trial— time   for        ^^    .^    •  j.    i_  j 

re«ueiitiii«  court  IS  not  bound 

dtlii^Jioi?""  to  receive  or  con- 
sider requested  in- 
structions not  presented  until  after 
the  argument  to  the  jury  begins. 
Especially  should  this  be  the  rule 
where  the  court  has  asked  counsel 
to  present  them  seasonably  in  order 
that  there  may  be  time  to  consider 
them.  We  are  aware  of  the  fact 
that  there  is  a  great  diversity  of  ju- 
dicial opinion  on  the  subject.  The 
rule  we  adopt  is  sanctioned  by  Mc- 
Fadden  v.  United  States,  91  C.  .C.  A. 
89,  165  Fed.  51 ;  State  v.  Littman, 
86  N.  J.  L.  453,  92  Atl.  580 ;  State  v. 
Claudius,  164  N.  C.  521,  80  S.  E. 
261;  and  State  v.  Glenn,  88  S.  C. 
162,  70  S.  E.  453.  It  has  already 
been  announced  as  applicable  in  the 
trial  of  civil  actions  in  this  state. 
Gracz  v.  Anderson,  104  Minn.  476, 
116  N.  W.  1116.  Of  course  it  does 
not  apply  where  the  court  is  request- 
ed to  instruct  the  jury  upon  a  mate- 
rial feature  of  the  case  not  covered 
in  the  charge  as  given.  State  v. 
Zempel,  103  Minn.  428,  115  N.  W. 
275 ;  State  v.  Sailor,  130  Minn.  84, 
153  N.  W.  271. 

14.  After  both  sides  rested,  coun- 
sel for  defendants  made  the  follow- 
ing statement  to  the  court :  "All  of 
the  attorneys  of  record  .  .  .  for 
defendant  Townley  withdraw  from 


this  case  and  terminate '  their  em- 
ployment in  this  case  as  attorneys 
for  defendant  Townley,  and,  contin- 
uing to  represent  defendant  Gilbert, 
.  .  •  request  the  court  ...  to 
indicate  whether  the  court  will  per- 
mit one  of  us  to  address  the  jury 
solely  as  attorney  for  defendant  Gil- 
bert." 

The  court  ruled  that  each  side 
would  be  allowed  to  make  but  one 
argument.  When  the  county  at- 
torney had  finished  his  address,  the 
defendant  Townley  said:  "I  am 
advised  that  ...  I  may  dispense 
with  the  services  of  my  attorneys 
and  handle  my  own  case.  I  have 
done  that,  and  I  now  ask  the  per- 
mission of  the  court  to  address  the 
jury  in  my  own  behalf,  not  in  any 
measure  representing  Mr.  Gilbert.'^ 

The  state  objected.  Defendants'^ 
attorneys  announced  that  they 
waived  their  right  to  address  the 
jury  in  Gilbert's  behalf.  The  court 
denied  Townley's  request.  Defend- 
ants' counsel  then  said:  "Mr.  Gil- 
bert forbids  me  to  argue  the  case 
under  the  circumstances  for  him." 
The  result  was  that  the  case  went  to 
the  jury  without  argument  in  be- 
half of  either  defendant.  The  denial 
of  Townley's  request  is  assigned  a& 
error.    Two  questions  are  involved : 

(1)  The  right  of  the  defendant  in  a 
criminal  action  to  make  an  unsworn 
statement  to  the  court  and  jury. 

(2)  His  right  to  make  the  argument 
to  the  jury  in  his  own  behalf  in  a 
case  where  he  is  represented  by 
counsel,  who  have  conducted  his  de- 
fense up  to  that  point. 

As  to  the  first,  it  was  the  com- 
mon-law rule,  at  least  in  capital 
cases,  that  the  accused  was  entitled 
to  make  an  unsworn  statement  to 
the  jury  at  the  close  of  the  case.  1 
Whart.  Grim.  Ev.  §  427;  3  Whart. 
Grim.  Proc.  §  1515;  5  Minn.  L.  Rev. 
390.  The  right,  according  to  some 
of  the  English  decisions,  was  not 
absolute  if  the  accused  was  defended 
by  counsel.  1  Whart.  Grim.  Ev.  § 
427;  Archbold,  Grim.  Pr.  196.  In 
some  American  states  there  are,  or 
have  been,  statutes  giving  the  ac- 
cused this  right.    Higginbotham  v» 
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State,  19  Fla.  557;  Blackburn  v. 
State,  71  Ala.  319,  46  Am.  Rep.  323 ; 
Walker  v.  State,  116  Ga.  537,  67 
L.R.A.  426,  42  S.  E.  787 ;  People  v. 
Thomas,  9  Mich.  314.  The  practice 
originated  because,  until  recently, 
the  accused  was  not  a  competent 
witness  in  his  own  behalf.  Since 
he  may  now  testify  if  he  wishes  to 
do  so,  there  is  no  longer  any  reason 
why  he  should  be  permitted  to  enjoy 
a  privilege  which  enabled  him  to  tell 
his  story  to  the  jury  without  being 
sworn  or  submitted  to  cross-exam- 
ination.    Com.  V.  McConnell,  162 

-di«iiowi«.  Mass.  499,  39  N.  E. 
«t«te.iiieat  by        107.    We  therefore 

cused  has  no  right  to  make  an  un- 
sworn statement  to  the  jury. 

With  reference  to  the  second  ques- 
tion, we  find  no  constitutional  pro- 
vision which  confers  on  the  accused 

-riffut  of  ^^  absolute  right  to 

«oeiised  to  make  the  argument 

aadresB  Jury.  i.^    au^     •  •        i.» 

to  the  jury  m  his 
own  behalf.  Attention  is  called  to 
§  6,  art.  1,  Minn.  Constitution,  but 
that  section  merely  declares  that  the 
accused  is  entitled  to  have  the  as- 
sistance of  counsel  in  his  defense. 
Section  4947,  Gen.  Stat.  1913,  re- 
lating to  the  practice  of  law,  recog- 
nizes the  right  of  a  party  to  appear 
in  his  own  behalf  in  courts  of  rec- 
ord. That  right  undoubtedly  exists 
independently  of  the  statute.  The 
assistance  of  counsel  cannot  be  im- 
posed on  the  accused  against  his 
will.  8R.  C.L.  83.  But  if  he  elects 
to  be  represented  by  counsel,  he 
waives  his  right  to  be  heard  him- 
self, according  to  some  of  the  Eng- 
lish cases.  Reg.  v.  Rider,  8  Car.  & 
P.  539 ;  Reg.  v.  Manzano,  2  Fost.  & 
F.  64,  8  Cox,  C.  C.  321,  6  Jur.  N.  S. 
406 ;  Reg.  v.  Beard,  8  Car.  &  P.  142. 
In  the  first  of  these  cases  the  court 
remarked  that  a  prisoner  defended 
by  counsel  should  be  entirely  in  the 
hands  of  his  counsel ;  that  if  he  stat- 
ed as  a  fact  anything  which  could 
not  be  proved  by  evidence,  the  jury 
should  dismiss  it  from  their  minds, 
and,  if  he  merely  commented  on 
what  was  already  in  evidence,  his 
counsel  could  do  it  better  than  he 
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could.  Other  English  cases  hold  to 
the  contrary.  See  3  Whart.  Crim. 
Proc.  1515;  Archbold,  Crim.  Pr. 
197. 

Com.  V.  McConnell,  supra,' is  the 
only  American  case  cited  to  sustain 
defendants'  contention.  We  are  not 
inclined  to  follow  it  under  the  spe- 
cial facts  of  this  case.  Both  defend- 
ants were  represented  by  three  ex- 
perienced attorneys,  who  had  entire 
charge  of  the  defense  until  the  time 
came  to  make  the  argument  to  the 
jury.  At  this  point  Townley  os- 
tensibly discharged  all  of  them.  We 
say  "ostensibly"  because  it  can 
hardly  be  claimed  that  there  was  a 
bona  fide  termination  of  their  em- 
ployment. After  the  verdict  was 
returned  the  same  attorneys  again 
appeared  for  both  defendants, 
moved  for  a  new  trial,  had  a  case 
settled  and  allowed,  took  this  appeal, 
and  appeared  in  this  court  and  ar- 
gued the  case  for  them.  At  the  oral 
argument  we  understood  counsel  to 
say  that  their  alleged  discharge  was 
entered  of  record  solely  to  avoid  the 
question  that  would  arise  if  Town- 
ley  asked  leave  to  argue  his  own 
case  while  still  represented  by  coun- 
sel. Since  their  discharge  was  only 
colorable,  we  hold  that  it  was  within 
the  discretion  of  the  trial  court  to 
grant  or  refuse  Townley's  request. 
In  the  exercise  of  its  discretion,  the 
court  might  properly  take  into  con- 
sideration the  fact  that  a  party  who 
has  not  testified  is  almost  certain,  in 
the  guise  of  argument,  to  make  as- 
sertions of  fact  favorable  to  his 
cause,  which  may  properly  be  made 
only  from  the  witness  stand.  It 
might  also  consider  the  circum- 
stances under  which  the  pretended 
discharge  of  counsel  took  place, 
which  indicated  an  attempt  by 
Townley  to  gain  by  subterfuge  an 
opportunity  to  become  at  once  a  wit- 
ness for  himself  and  his  own  advo- 
cate. 

15.  Defendants  insist  that  they 
have  not  had  a  fair  trial,  for  the  rea- 
sons already  discussed,  and  for  oth- 
ers which  we  deem  of  too  little  merit 
to  justify  the  further  extension  of 
this  opinion.    They  were  tried  in  an 


266 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


agricultural  county,  presumably  by 
a  jury  composed  in  part  of  farmers. 
Their  speeches  had  been  principally 
addressed  to  farmers.  Their  print- 
ed matter  was  circulated  among 
them.  When  the  jury  was  impan- 
eled, they  announced  that  they  were 
satisfied  with*  its  membership. 
Their  counsel  was  diligent  and  ear- 
nest in  their  defense. 

It  is  our  conclusion,  after  a  thor- 
ough examination  of  the  record,  that 
their  guilt  was  clearly  established, 


and  that  none  of  the  errors  of  law 
of  which  they  complain  resulted  in 
their  being  deprived  of  any  of  their 
substantial  rights.  Their  conviction 
is,  therefore,  sustained,  and  the  or* 
der  denying  a  new  trial  affirmed. 

Petition  for  rehearing  denied. 

Writ  of  certiorari  denied  by  the 
Supreme  Court  of  the  United  States, 
October  24,  1921  (U.  S.  Adv.  Ops. 
1921-22,  p.  64)  —  U.  S.  — ,  66  L.  ed- 
— ,  42  Sup.  Ct.  Rep.  — . 


ANNOTATION. 
Right  of  defendant  in  criminal  case  to  conduct  defense  in  person. 


I.  Scope  of  note,  266. 
II.  Right  to  conduct  entire  defense  with- 
out assistance  of  counsel,  266. 
III.  Right  to  address  jury  when  assisted 
by  counsel,  271. 

/.  Scape  of  note. 

This  annotation,  in  discussing  the 
right  of  the  defendant  in  a  criminal 
case  to  conduct  his  own  defense,  does 
not  treat  broadly  of  the  constitution- 
al guaranty  of  the  assistance  of  coun- 
sel, but  considers  that  guaranty  only 
as  it  affects  the  right  of  the  accused 
at  his  option  to  conduct  his  own  case. 
Accordingly,  those  cases  are  exclud- 
ed wherein  the  accused  waived  the 
right  to  counsel  but  it  does  not  appear 
that  he  did  anything  in  his  own  de- 
fense. 

//.  Right  to  conduct  entire  defense  with' 
out  assistance  of  counsel. 

It  is  universally  held  that  a  defend- 
ant in  a  criminal  case  who  is  sui  juris 
and  mentally  competent  may  conduct 
his  defense  in  person  without  the  as- 
sistance of  counsel. 

California.  —  People  v.  Russell 
(1909)  156  Cal.  450,  105  Pac.  416;  Peo- 
ple V.  Rose  (1919)  —  Cal  App.  — ,  183 
Pac.  874. 

Florida-— Cutts  v.  State  (1907)  54 
Fla.  21,  45  So.  491;  Weatherford  v. 
State  (1918)  76  Fla.  219,  79  So.  680. 

Georgia.— Gatlin  v.  State  (1915)  17 
Ga.  App.  406,  87  S.  E.  151. 

Louisiana.— State  v.  Kelly  (1873) 
25  La.  Ann.  381;  State  v.  De  Serrant 
(1881)  33  La.  Ann.  979;  State  v.  Perry 


(1896)  48  La.  Ann.  651,  19  So.  68'4; 
State  v.  Fulco  (1916)  138  La.  995,  71 
So.  134. 

Massachusetts. — See  Com.  v.  Me* 
Connell  (1895)  162  Mass.  499,  39. N.  E. 
107. 

Missouri.  —  State  v.  Terry  (1907) 
201  Mo.  697,  100  S.  W.  432. 

New  Jersey.— State  v.  Raney  (1899) 
63  N.  J.  L.  363,  43  Atl.  677. 

Texas.— Compton  v.  State  (1912)  67 
Tex.  Crim.  Rep.  15,  148  S.  W.  580. 

West  Virginia.  —  State  v.  Yoes 
(1910)  67  W.  Va.  546,  140  Am.  St.  Rep. 
978,  68  S.  E.  181. 

Wisconsin.— Dietz  v.  State  (1912) 
149  Wis.  462,  136  N.  W.  166,  Ann.  Cas. 
1913C,  732. 

The  argument  ordinarily  made 
against  the  rule  as  stated  seems  to 
be  that  a  legal  trial  of  a  person 
charged  with  a  public  offense  cannot 
be  had,  unless,  at  such  trial,  the  ac- 
cused  has  the  assistance  of  an  attorney 
at  law  in  his  defense,  in  view  of  the 
constitutional  guaranty  that  in  a 
criminal  prosecution,  in  any  court,  the 
person  accused  shall  have  the  benefit 
of  counsel  and  the  right  to  defend  in 
person  or  by  counsel,  or  both.  "But, 
obviously,"  said  the  court  in  People 
V.  Rose  (Cal.)  supra,  "this  is  not  so. 
That  provision  of  the  Constitution,  in 
so  far  as  it  relates  to  the  right  of  an 
accused  to  be  represented  at  his  trial 
by  counsel,  only  declares  and  guaran- 
tees that  right,  and  does  and  can  da 
no  more  than  that;  for  it  still  remains 
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with  the  accused  to  determine  for 
himself  whether  he  will  exercise  the 
right,  and  so  be  attended  at  his  trial 
and  defended  therein  by  counsel.  Of 
course,  if  he  desires  to  be  so  repre- 
sented and  assisted  in  his  defense  by 
counsel,  there  cannot  be  a  denial  to 
him  of  that  right,  even  though  he  be 
without  the  necessary  means  to  em- 
ploy and  compensate  the  attorney.  If, 
on  the  other  hand,  he  does  not  desire 
an  attorney  to  assist  him  in  his  de- 
fense, there  is  no  law  which  can 
compel  him  either  to  employ  one  for 
that  purpose,  or  to  accept  the  services 
of  one  assigned  to  him  by  the  court, 
should  the  court  adopt  that  course. 
In  this  case  the  defendant,  upon  being 
arraigned  upon  the  information,  was 
asked  by  the  court  if  he  had  or  want- 
ed counsel  to  conduct  his  defense,  and 
he  replied  that  he  would  himself  at- 
tend to  that  matter.  It  does  not  appear 
that  he  thereafter  asked  or  requested 
the  court  to  appoint  an  attorney  to 
defend  him,  and  he  appeared  at  the 
trial  without  an  attorney,  announced 
himself  ready  when  the  case  was 
called  for  trial,  and  himself  managed 
and  presented  at  the  trial  his  own 
defense.  If,  therefore,  he  thinks  he 
now  has  reason  to  believe  that  he 
suffered  by  reason  of  having  no  lawyer 
to  assist  him  in  his  defense,  he,  and 
not  the  court  or  the  law,  is  to  blame. 
He  testified  that  he  was  a  professional 
court  interpreter,  and  from  this  fact 
we  may  assume  that  he  is  a  man  of 
intelligence,  and  had,  from  his  experi- 
ence as  such  an  interpreter,  become 
more  or  less  familiar  with  the  general 
rights  of  an  accused  on  trial  in  the 
courts,  and  with  the  methods  of  con- 
ducting jury  trials.  We  can,  there- 
fore, see  no  ground  for  excusing  his 
neglect  to  secure,  either  by  employ- 
ment, or  by  appointment  by  the  court 
if  he  was  unable  to  pay  for  the  serv- 
ices of  one,  a  lawyer  to  represent  him 
at  the  trial  and  conduct  his  defense. 
It  certainly,  under  the  circumstances 
of  this  case,  cannot  be  held  a  ground 
for  a  reversal  of  the  cause,  because  the 
defendant,  for  reasons  best  known  to 
himself,  elected  to  waive  the  assist- 
ance of  a  lawyer,  and  to  manage  his 
own  defense.    It  may  be  added,  in  this 


connection,  that  the  defendant  ap- 
peared to  understand  the  situation 
presented  at  the  trial  remarkably  well, 
for  he  seems  to  have  cross-examined 
the  witnesses  testifying  against  him 
with  no  little  degree  of  cleverness. 
Moreover,  we  can  justly  say  that  the 
case  was  tried  by  the  court  fairly  and 
impartially,  and  with  a  just  recogni- 
tion of  the  rights  of  the  accused."  To 
the  same  effect,  see  State  v.  Raney 
(N.  J.)  supra. 

In  the  leading  case  of  Dietz  v.  State 
(1912)  149  Wis.  462,  136  N.  W.  166, 
Ann.  Cas.  1913C,  732,  at  the  opening 
of  the  trial,  in  response  to  inquiries  by 
the  trial  judge,  the  defendant  stated 
to  the  court  that  he  preferred  and  in- 
tended to  try  the  case  without  an  at- 
torney. The  trial  resulted  in  a  verdict 
of  guilty,  and  a  new  trial  was  sought 
on  the  ground  that  the  accused  was 
an  unlettered  man,  who  had  no  knowl- 
edge of  the  law,  had  never  tried  a 
case,  and  should  not  have  been  allowed 
to  defend  himself  against  a  prosecu- 
tion for  murder.  The  court  said :  "A 
critical  examination  of  the  record 
must  also  impress  one  with  the  fact 
that  the  plaintiff  in  error  was  by  no 
means  a  stranger  to  courts  or  their 
proceedings.  From  the  beginning  to 
the  end  of  the  case  it  appears  that  he 
made  objections  to  the  admissibility  of 
evidence  offered,  and  to  the  form  of 
questions,  in  language  clearly  showing 
an  accurate  perception  of  the  reason 
for  the  objection,  which,  in  some  in- 
stances, could  hardly  have  been  im- 
proved by  an  accomplished  lawyer. 
He  made  due  and  timely  objection  to 
all  the  testimony  tending  to  prove 
previous  resistance  to  officers.  .  .  . 
Without  going  further,  it  is  sufficient 
to  say  that  it  appears  that  Mr.  Dietz, 
from  beginning  to  end  of  the  testi- 
mony, was  very  active  in  the  assertion 
of  his  real  or  supposed  rights,  and 
made  objection  in  due  season  to  prac- 
tically all  of  the  testimony  the  admis- 
sibility of  which  could  be  said  to  be  in 
substantial  doubt.  So  far  as  matters 
of  real  substance  are  concerned,  it  is 
not  perceived  how  the  most  astute 
counsel  could  have  materially  aided 
him  by  way  of  objections  to  the  ad- 
missibility of  evidence.    Nor  is  it  by 
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any  means  certain  that  a  lawyer  could 
have  helped  him  at  all  in  the  argu- 
ment of  the  case.  Mr.  Dietz  addressed 
the  jury  in  his  own  behalf  evidently 
with  fluency  and  force,  for  it  appears 
that  he  was  frequently  interrupted  by 
counsel  for  the  state  for  the  reason 
that  he  was  traveling  outside  of  the 
record.  An  argument  of  this  nature 
by  a  man  whose  liberty  is  hanging  in 
the  balance  may  well  appeal  to  an 
American  jury  with  greater  force  than 
the  argument  of  a  skilful  lawyer.  This, 
however,  is  not  the  question.  We  have 
referred  to  these  matters  simply  to 
show  that  the  defendants  were  not  in^ 
competents  or  innocents,  who  sat 
mutely  in  court  and  allowed  the  prose- 
cuting attorney  to  do  as  they  chose, 
but  rather  that  they  managed  their 
case  with  a  shrewdness  and  knowl- 
edge of  their  substantial  rights  which 
was  not  only  surprising,  but  which 
may  well  have  been  fully  as  effective 
as  if  the  defense  had  been  conducted 
by  an  attorney.  Every  person  sui 
juris,  who  is  charged  with  crime,  has 
the  right  to  try  his  own  case  if  he  so 
desires.  The  Constitution  guarantees 
him  the  right  to  be  heard  *by  himself 
as  well  as  by  counsel.  .  .  .  The 
trial  court  would  not  have  been  justi- 
fied in  imposing  counsel  upon  the  de- 
fendant against  his  will,  unless  in- 
deed it  appeared  that  he  was  mentally 
incompetent,  or  not  sui  juris  at  the 
time  of  the  trial.  We  see  nothing  sub- 
stantial to  justify  any  such  idea. 
Evidently  the  trial  judge,  whose  abil- 
ity, honesty,  and  earnest  desire  to 
safeguard  the  defendant's  rights  are 
not  open  to  question,  saw  nothing  in- 
dicating such  mental  incompetency  or 
insanity.  Had  he  seen  that  there  was 
even  a  probability  that  such  a  condi- 
tion existed,  it  would  have  been  his 
duty,  at  any  stage  of  the  trial,  to  halt 
the  proceedings  and  make  an  inquisi- 
tion of  the  question.'' 

Likewise,  in  Gatlin  v.  State  (1915) 
17  6a.  App.  406,  87  S.  E.  151,  on  the 
call  of  the  case  the  court  asked  the 
defendant  if  he  was  ready  for  trial, 
and  he  replied  in  the  affirmative,  and 
proceeded  to  defend  himself,  acting  as 
his  own  counsel.  The  record  showed 
that  he  cross-examined  the  witnesses 


with  at  least  ordinary  ability  and  in- 
telligence, and  succeeded  in  eliciting 
from  them  testimony  favorable  to  his 
cause.  It  was  held  that  the  defend- 
ant was  not  deprived  of  his  constitu^ 
tional  right  to  have  the  benefit  of 
counsel.  The  court  said:  "The  right 
and  privilege  of  one  accused  of  crime 
to  be  defended  by  counsel  is  not  denied 
by  a  mere  failure  of  the  court  to  as- 
sign counsel,  when  it  does  not  appear 
that  counsel  is  wanted.  If  the  accused 
has  means  to  employ  counsel,  and  is 
out  upon  bond,  and  has  opportunity 
to  secure  counsel,  and  neglects  or  re- 
fuses to  do  so,  the  court  is  under  no 
obligation  or  duty  to  appoint  counsel 
to  represent  him.  Where  the  defend- 
ant, as  in  this  case,  in  answer  to  a 
query  from  the  court,  states  that  he 
has  no  counsel,  and,  in  answer  to 
another  question  from  the  court,  re- 
plies that  he  is  ready  for  trial,  and 
makes  no  request  for  counsel  to  be 
appointed  to  defend  him,  but,  on  the 
contrary,  actively  enters  into  the  case 
as  his  own  lawyer,  agreeing  upon  a 
jury,  cross-examining  the  witnesses, 
and  making  his  own  statement  to  the 
jury,  he  waives  his  right  to  be  rep- 
resented by  counsel.  ...  A  con- 
stitutional right,  like  any  other  right, 
may  be  waived;  and  while  the  consti- 
tutional right  to  have  the  benefit  of 
counsel  is  a  valuable  and  sacred  one, 
and  one  that  should  never  be  denied 
or  abridged,  it  is  not  a  compulsory 
right;  or,  to  put  it  in  plain  and  simple 
words,  if  the  defendant  does  not  de- 
sire the  assistance  of  counsel,  but  pre- 
fers to  act  as  his  own  lawyer,  he  has 
that  right  also.  The  Constitution 
of  this  state  provides  that  'no  person 
shall  be  deprived  of  the  right  to  prose- 
cute his  own  cause  in  any  of  the 
courts  of  this  state,  in  person,  by  at- 
torney, or  both.'  Civ.  Code,  §  6360.  It 
is  not  shown  in  this  case  that  the 
defendant  desired  the  services  of  an 
•  attorney,  but,  on  the  contrary,  it  ap- 
pears, at  least  inferentially,  that  he 
was  satisfied  to  defend  his  cause  per- 
sonally, without  the  assistance  of 
counsel,  as  he  had  a  right  to  do.  In 
the  light  of  all  of  the  facts,  as  dis- 
closed by  the  bill  of  exceptions  and 
the  record,  it  is  clear  to  us  that  this 
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defendant  was  not  deprived  of  his 
constitutional  right  to  have  the  bene- 
fit of  counseL" 

In  State  v.  De  Serrant  (1881)  33  La. 
Ann.  979,  wherein  it  appeared  that  on 
the  day  fixed  for  the  trial  the  ac- 
cused announced  himself  ready,  that 
the  witnesses  called  by  the  state  were 
cross-examined  by  the  accused,  and 
that  the  accused  did  not  make  any 
requests  for  the  appointment  of  coun- 
sel, it  was  held  that  the  judgment 
below  should  not  be  disturbed  on  the 
ground  that  the  accused  was  not  prop- 
erly represented  during  the  trial. 

So,  where  an  accused  was  offered 
counsel  by  appointment  several  days 
prior  to  the  day  of  his  trial,  and  re- 
fused the  appointment  and  elected  to 
defend  himself,  and  at  the  time  of  the 
trial  did  conduct  his  own  case,  ex- 
amined the  witnesses,  and  addressed 
the  jury,  a  new  trial  on  the  ground 
that  he  was  not  represented  by  counsel 
was  refused.  Compton  v.  State  (1912) 
67  Tex.  Crim.  Rep.  15,  148  S.  W.  580. 
A  like  conclusion  was  reached  in  State 
V.  Perry  (1896)  48  La.  Ann.  651,  19 
So.  684,  under  similar  facts. 

Passing  on  the  right  of  the  accused 
to  try  bis  own  case,  the  court  in  State 
V.  Kelly  (1873)  25  La.  Ann.  381,  said: 
"The  6th  article  of  the  Constitution 
of  the  state  secures  to  every  person 
charged  with  crime  the  right  of  being 
heard  by  himself  or  counsel.  But  we 
do  not  understand  that  counsel  can 
be  forced  upon  him.  He  has  the  right 
to  be  heard  by  himself,  and  inasmuch 
as,  when  brought  to  the  bar  in  the 
custody  of  the  sheriff,  as  appears  from 
the  record,  he  was  ready  for  his  trial, 
we  miist  presume  that  if  he  had  no 
counsel,  and  did  not  ask  the  court  to 
assign  him  one,  he  chose  to  be  heard 
in  his'  own  defense.  The  fact  that, 
in  his  application  for  a  new  trial,  he 
stated  that  he  was  without  counsel, 
and  was  thus  unable  to  defend  him- 
self, is  no  reason  why  this  court  should 
reverse  the  judgment,  which  was  based 
upon  the  verdict  of  a  jury." 

In  State  v.  Terry  (1907)  201  Mo. 
697, 100  S.  W.  432,  the  court  construed 
a  statute  (Rev.  Stat.  1899,  §  2560) 
providing  that  "if  any  person  about  to 
be  arraigned  upon  an  indictment  for 


a  felony  be  without  counsel  to  con- 
duct his  defense,  and  be  unable  to 
employ  any,  it  shall  be  the  duty  of 
the  court  to  assign  him  counsel,  at  his 
request,  not  exceeding  two,  who  shall 
have  free  access  to  the  prisoner  at  all 
reasonable  hours."  It  was  held  that 
where  the  accused  elects  to  conduct 
his  own  defense  rather  than  employ 
counsel  or  have  the  court  assign 
counsel  for  him,  he  will  not  be  grant- 
ed a  new  trial  on  the  ground  that  he 
has  been  denied  the  benefit  of  counsel. 
The  court  said:  "It  will  be  noticed 
from  this  statute  that  three  things  are 
necessary  to  be  found  by  the  trial 
court  before  appointing  or  assigning 
counsel  for  a  defendant  charged  with 
felony:  First,  that  the  defendant  is 
without  counsel;  second,  that  he  is 
unable  to  employ  counsel;  third,  that 
the  defendant  has  requested  that 
counsel  be  appointed  for  him.  This 
record'  does  not  show  that  defendant 
requested  the  court  to  appoint  counsel 
for  him,  but  it  does  disclose  that  the 
court  found  that  he  was  able  to  em- 
ploy counsel.  Defendant  being  able 
to  employ  counsel,  it  was  not  the  duty 
of  the  court  to  appoint  counsel  for 
him,  even  though  he  had  requested  it. 
Besides,  his  failure  to  make  such  a 
request  was  a  waiver  of  this  statutory 
right." 

It  has  been  held  that,  if  there  is 
nothing  in  the  record  to  show  the  con- 
trary, it  will  be  presumed  that  an 
accused  did  not  desire  the  assistance 
of  counsel.  Cutis  v.  State  (1907)  54 
Fla.  21,  45  So.  491,  wherein  the  court 
said:  "It  has  been  the  general  prac- 
tice in  trial  courts  in  this  state,  when 
a  party  charged  with  felony  has  been 
brought  to  bear  for  arraignment,  to 
inquire  of  the  accused  whether  he 
had  counsel  to  represent  him,  and 
if,  upon  inquiry,  it  developed  that 
he  had  no  attorney  and  was  unable 
to  employ  one,  to  ask  the  accused 
whether  he  desired  one  to  rep- 
resent him.  If  he  signified  his  desire 
to  be  represented  by  counsel,  then  it 
has  been  the  practice  for  the  trial 
judge  to  appoint  some  attorney  to  rep- 
resent the  accused.  This  practice  is 
in  accord  with  the  letter  and  spirit  of 
§  11  of  the  Bill  of  Rights,  and  §  3969 
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of  the  General  Statutes  of  1906. 
In  the  absence  of  anything  from  the 
record  which  shows  the  contrary,  it 
must  be  presumed  that  the  trial  court 
did  its  duty.  It  cannot  be  presumed 
that  an  accused  person  was  denied  the 
privilege  of  counsel  when  desired  by 
him.  .  .  .  The  record  in  the  instant 
case  does  not  show  affirmatively  that 
the  defendant  was  assisted  in  his  de- 
fense by  counsel,  until  after  the 
verdict  of  guilty  had  been  rendered 
and  a  motion  for  a  new  trial  was  made. 
It  does  not  show  affirmatively  that  the 
trial  judge  advised  the  defendant  of 
his  privilege  of  being  assisted  by 
counsel,  or  of  his  privilege  of  having 
compulsory  process  for  the  attend- 
ance of  witnesses  in  his  favor,  if  he 
had  any,  or  that  he  waived  these  privi- 
leges. No  affidavits  or  proofs  were 
offered  and  filed  stating  what  the 
actual  facts  were,  upon  the  hearing 
of  the  motion  for  a  new  trial.  In  this 
condition  of  the  record,  and  in  view  of 
the  fact  that  under  the  statute  (Gen. 
Stat.  §  1347)  every  man  has  the  right 
to  manage  his  own  cause  in  any  of  the 
courts  of  this  state,  we  must  assume 
that  the  trial  judge  did  his  duty,  and 
that  the  privileges  accorded  the  de- 
fendant by  the  Bill  of  Rights  and  the 
statutes  were  waived."  To  the  same 
effect,  and  following  Cutts  v.  State 
( Fla. )  supra,  see  Weatherf ord  v.  State 
(1918)  76  Fla.  219,  79  So.  680,  where- 
in the  court  said :  "It  does  not  appear 
that  the  accused  was  not  competent  to 
'manage  his  cause,'  or  that  he  in  fact 
desired  the  assistance  of  counsel;  nor 
is  there  anything  to  indicate  that  the 
accused  did  not  have  a  fair  trial 
wherein  all  of  his  substantial  rights 
were  accorded  to  him  in  due  course." 
The  rule  heretofore  stated  has  also 
been  applied  in  cases  wherein  the 
court  refused  to  grant  a  continuance 
because  of  the  absence  of  the  defend- 
ant's counsel,  but  offered  to  appoint 
another  attorney,  and  the  defendant 
declined  to  avail  himself  of  this  offer, 
insisting  that  his  original  attorney 
should  be  present,  and  subsequently 
conducted  his  own  defense.  Thus,  in 
People  V.  Russell  (1909)  156  Cal.  450, 
105  Pac.  416,  the  court  said:  "De- 
fendant would  have  had  counsel  desig- 


nated to  assist  him  in  his  defense  if 
he  had  availed  himself  of  the  offer  of 
the  court,  and  doubtless,  if  counsel  so 
designated  had  found  a  reasonable 
continuance  necessary  to  enable  a 
proper  presentation  of  defendant's 
cause,  the  trial  court  would  have 
granted  it.  Defendant  cannot  now 
complain  that  he  was  not  represented 
by  counsel,  that  fact  being  due  entire- 
ly to  the  further  fact  that  he  declined 
to  accept  the  offer  of  the  court  in  re- 
gard thereto." 

So,  it  appeared  in  State  v.  Fulco 
(1916)  138  La.  995,  71  So.  134,  that 
several  weeks  before  the  trial  the 
court  offered  to  assign  counsel  to  the 
defendant,  but  he  refused,  stating  that 
he  did  not  want  any  lawyer,  and  elect- 
ed to  conduct  his  own  defense.  After 
the  state  had  introduced  its  evidence 
the  defendant  then  insisted  on  a  con- 
tinuance for  the  purpose  of  obtaining 
counsel,  which  was  refused,  and,  after 
a  verdict  of  guilty,  appealed  from  a 
motion  denying  him  a  new  trial,  com- 
plaining that  he  was  not  represented 
by  counsel  at  the  trial.  It  was  held 
that  the  motion  for  a  new  trial  was 
without  merit. 

Where,  however,  it  is  apparent  that 
the  defendant  is  mentally  incapable  of 
comprehending  the  nature  of  his  de- 
fense, the  trial  judge  should  stop  the 
trial  and  appoint  an  attorney  to  de- 
fend. Stephenson  v.  State  (1915)  4 
Ohio  App.  128,  wherein  the  court  said : 
"We  think  that  the  record  shows  that 
there  was  really  no  trial,  so  far  as  the 
defendant  was  concerned.  It  is  quite 
evident  that  at  the  time  of  the  trial 
the  defendant  was  mentally  incapable 
of  comprehending  the  nature  of  his 
defense,  and  we  think  this  fact  must 
have  been  apparent  to  the  court  at  the 
time.  While  defendant  seems  tt>  have 
thought  he  was  making  a  defense,  still 
it  was  really  no  defense,  and,  realizing 
this  fact,  we  think  the  judge  should 
have  stopped  the  trial  of  the  case  and 
appointed  some  counsel  to  defend,  so 
that  the  trial  might  have  been  properly 
carried  on.  We  think  that  the  law 
contemplates  that  a  defendant  should 
have  a  fair  trial.  The  record  in  this 
case  virtually  shows  that  there  was 
no  trial  so  far  as  the  defendant  was 
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concerned.  Upon  this  broad  ground 
we  think  the  judgment  should  be  re- 
versed and  a  new  trial  granted.'' 

111.  Right  to  address  jury  when  assisted 

by  counsel. 

The  reported  case  (State  v.  Town- 
ley,  ante,  253)  holds  that  where  a  de- 
fendant who  has  not  testified  has  been 
assisted  by  counsel  until  the  time  to 
make  the  argument  to  the  jury,  it  is 
within  the  discretion  of  the  court  to 
refuse  to  permit  the  defendant  to  ad- 
dress the  jury  in  his  own  behalf,  where 
it  appears  that  the  discharge  of  the 
counsel  was  entered  of -record  solely 
in  aid  of  the  request  of  the  defendant. 
The  court  points  out  that  a  defendant 
who  has  not  testified  is  almost  certain, 
in  the  guise  of  argument,  to  make  as- 
sertions of  fact  favorable  to  his 
cause,  which  may  properly  be  made 
only  from  the  witness  stand. 

In  Rehfeld  v.  State  (1921)  —  Ohio 
St.  — ,  131  N.  E.  712,  refusal  to  per- 
mit defendant  to  address  the  court  or 
jury,  upon  request  made  after  the 
final  submission  of  the  case,  was  held 
not  error  in  the  absence  of  an  affirma- 
tive showing  that  an  unfair  trial  re- 
sulted from  such  refusal. 

Compare,  however,  the  dictum  in  the 
Massachusetts  case  of  Com.  v.  McCon- 
nell  (1895)  162  Mass.  499,  39  N.  E. 
107,  cited  but  not  followed  by  the  re- 
ported case  (State  v.  Townley,  ante, 
253),  wherein  the  court  said:  "While, 
if  a  person  upon  trial  for  crime  is  not 
defended  by  counsel,  he  must  be  al- 
lowed to  conduct  his  case  himself,  and 
from  the  necessity  of  the  case  it  may 
be  impracticable  to  prevent  him  from 
making  statements  which  he  has  no 
right  to  make,  if  he  employs  counsel, 
he  must  .  .  .  'submit  to  the  rules 
which  have  been  established  with  re- 
spect to  the  conducting  of  cases  by 
counsel.'  No  doubt,  if  he  employs 
counsel  he  may  himself  take  part  in 
his  own  defense  by  addressing  the 
jury,  either  in  opening  his  defense 
or  in  arguing  the  cause ;  but  in  either 
case  he  must  keep  himself  within  the 
line  allowed  to  counsel,  and  in  neither 
can  he  make  a  statement  of  fact." 

The  English  cases,  while  dealing 
with  the  right  of  the  accused  to  ad- 


dress the  jury,  are  of  doubtful  value 
as  authority  on  the  point  under  dis- 
cussion, for  the  reason  that  they  are 
concerned  not  so  much  with  the  ques- 
tion of  the  right  of  the  accused  to 
assist  in  his  own  defense,  as  with  his 
right,  in  certain  cases,  to  make  an  un- 
sworn statement  in  his  own  behalf. 

In  Rex  V.  White  (1811)  3  Campb. 
(Eng.)  98,  13  Revised  Rep.  765,  it  was 
held  that  on  a  trial  for  misdemeanor 
the  defendant  cannot  have  the  assist- 
ance of  counsel  to  examine  the  wit- 
nesses and  reserve  to  himself  the  right 
of  addressing  the  jury,  but  that  if  he 
conducts  the  defense  himself,  counsel 
will  be  permitted  to  discuss  a  point  of 
law  which  the  defendant  declares  him- 
self unable  to  argue.  The  court  said  : 
"I  am  afraid  of  the  confusion  and  per- 
plexity which  would  necessarily  arise 
if  a  cause  were  to  be  conducted  at  the 
same  time  both  by  counsel  and  by  the 
party  himself.  I  am  extremely  anx- 
ious that  a  person  accused  should 
have  every  assistance  in  making  his 
defense;  but  I  must  likewise  look  to 
the  decent  and  orderly  administra- 
tion of  justice.  I  therefore  cannot  al- 
low counsel  to  examine  witnesses  for 
the  defendant,  if  he  is  likewise  to 
put  questions  to  them  himself  and 
afterwards  to  address  the  jury.  If  in 
the  course  of  the  trial,  any  point  of 
law  arises  which  he  declares  himself 
incompetent  to  argue,  I  will  be  very 
ready  to  hear  it  discussed  by  his 
counsel,  although  he  conducts  the  de- 
fense himself.  I  will  do  in  this  respect 
as  was  done  formerly  in  capital  cases, 
when  the  assistance  of  counsel  was 
not  permitted  to  the  prisoner  upon 
matters  of  fact.  I  think  I  cannot,  con- 
sistently with  my  duty,  go  farther; 
and  surely  there  is  no  hardship  in  the 
rule  I  lay  down.  If  the  defendant  has 
counsel  to  conduct  his  cause,  he  may 
suggest  any  question  to  them  which 
he  considers  fit  to  be  put;  or  if  he 
takes  the  conduct  of  it  up^n  himself, 
he  may  have  the  benefit  of  their  pri- 
vate suggestions  upon  matters  of 
fact;  and  as  soon  as  any  point  of  law 
arises,  they  shall  be  readily  heard  upon 
it." 

Likewise,  in  Rex  v.  Parkins  (1824) 
1  Car.  &  P.   (Eng.)   548,  Ryan  &  M. 


272 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


166,  it  was  held  that  in  a  felony  case 
the  judge  will  permit  the  defendant  to 
address  the  jury  and  cross-examine 
the  witnesses,  and  his  counsel  to  argue 
points  of  law,  and  suggest  questions 
to  him  for  the  cross-examination  of 
witnesses. 

In  1837,  the  Prisoner's  Counsel  Act 
was  passed,  conferring  on  persons  ac- 
cused of  crime  the  right  to  make  a 
full  defense  by  counsel.  It  was  held 
in  Reg.  v.  Doherty  (1887)  16  Cox,  C. 
C.  (Eng.)  306,  that  this  act  did  not  de- 
prive the  accused  of  any  right  to  make 
any  statement  on  his  own  account. 

Prior  to  this  decision,  which  re- 
mained the  law  until  the  passage  of 
the  Imperial  Criminal  Evidence  Act 
in  1898,  set  out  infra,  the  authorities 
were  in  hopeless  conflict  as  to  whether 
the  prisoner  had  the  right,  when  as- 
sisted by  counsel,  to  address  the  jury 
in  his  own  behalf.    In  Reg.  v.  Boucher 

(1837)  8  Car.  &  P.  (Eng.)  141,  it  was 
held  that  a  prisoner  would  not  be  per- 
mitted to  address  the  jury  when  his 
counsel  had  already  done  so. 

During  the  same  year,  the  court  in 
Reg.  V.  Beard  (1837)  8  Car.  &  P. 
(Eng.)  142,  stopped  the  prisoner's 
counsel  from  telling  the  jury  facts  re- 
lated to  him  by  the  prisoner,  saying: 
"If  the  prisoner  does  not  employ  coun- 
sel he  is  at  liberty  to  make  a  statement 
for  himself  and  tell  his  own  story, 
which  is  to  have  such  weight  with 
the  jury  as,  all  circumstances  consid- 
ered, it  is  entitled  to;  but  if  he  em- 
ploys counsel  he  must  submit  to  the 
rules  which  have  been  established 
with  respect  to  the  conducting  of  cases 
by  counsel." 

While  it  was  held  in  a  case  decid- 
ed the  following  year  that  a  defendant 
in  a  felony  case  would  be  permitted  to 
address  the  jury,  under  peculiar  cir- 
cumstances, before  his  counsel  ad- 
dressed   the    jury     (Reg.    v.    Malins 

(1838)  8  Car.  &  P.  (Eng.)  242),  it  was 
said  in  Reg.  v.  Walkling  (1838)  8  Car. 
&  P.  (Eng.)  243,  that  this  procedure 
was  not  to  be  considered  as  a  precedent 
with  the  general  practice  in  such 
cases. 

In  the  same  year  a  prisoner  was 
refused  the  privilege  of  making  a 
statement,  the   court  expressing  the 


opinion  that  under  the  Prisoner's 
Counsel  Act,  supra,  both  the  prisoner 
and  his  counsel  could  not  address  the 
jury.  Reg.  v.  Burrows  (1838)  2  Moody 
&  R.  (Eng.)  124. 

Later  in  that  year,  the  court,  in  Reg. 
v.  Rider  (1888)  8  Car.  &  P.  (Eng.)  539, 
said:  "The  general  rule  certainly 
ought  to  be  that  a  prisoner  defended 
by  counsel  should  be  entirely  in  the 
hands  of  his  counsel,  and  that  rule 
should  not  be  infringed  on,  except  in 
very  special  cases  indeed.  If  the 
prisoner  were  allowed  to  make  a  state- 
ment, and  stated  as  a  fact  anything 
which  could  not  be  proved  by  evidence, 
the  jury  should  dismiss  that  statemeht 
from  their  minds;  but  if  what  the 
prisoner  states  is  merely  a  comment  on 
what  is  already  in  evidence,  his 
counsel  can  do  that  much  better  than 
he  can." 

However,  in  the  subsequent  cases  of 
Reg.  V.  Dyer  (1844)  1  Cox,  C.  C.  (Eng.) 
113,  and  Reg.  v.  Williams  (1846)  1  Cox, 
C.  C.  (Eng.)  363,  it  was  held  that  per- 
mitting a  prisoner  to  state  his  defense 
to  the  jury  before  his  counsel  ad- 
dressed them  was  a  proper  practice. 

In  Reg.  V.  Teste  (1858)  4  Jur.  N.  S. 
(Eng.)  244,  it  was  held  that  the 
prisoner  could  make  an  address  to  the 
jury,  or  his  counsel  could  do  it  for 
him,  but  that  both  could  not  be  heard. 

The  point  was  next  dealt  with  in 
1859,  in  Reg.  v.  Taylor,  1  Fost.  &  F. 
(Eng.)  535,  wherein  the  court,  refus- 
ing to  permit  a  prisoner  defended  by 
counsel  to  make  a  statement,  said :  "I 
foresee  to  what  it  will  lead, — to 
prisoners  being  examined  on  their  own 
behalf  without  the  sanction  of  an  oath, 
and  then  a  speech  commenting  on  their 
statements;  but  I  will  allow  the 
prisoner  to  exercise  the  option  of 
either  speaking  himself  or  having  his 
counsel  speak  for  him." 

In  1860,  in  the  case  of  Reg.  v.  Man- 
zano,  8  Cox,  C.  C.  (Eng.)  321,  2  Fost. 
&  F.  64,  6  Jur.  N.  S.  406,  the  conclu- 
sion was  reached  that,  while  a  person 
defended  by  counsel  should  not  be 
allowed  to  make  a  statement  to  the 
jury,  an  address  might  be  permitted 
where  the  circumstances  of  the  case 
warranted  it.  The  court  said :  "Under 
the  peculiar  circumstances  of  this  case. 
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and  considering  the  consequences  in- 
volved, I  will  allow  the  prisoner  to 
make  a  statement.  There  are  authori- 
ties for  this;  at  the  same  time  there 
is  an  authority  in  direct  contradiction. 
Reg.  V.  Rider  (1838)  8  Car.  &  P. 
(Eng.)  539.  However,  I  now  permit 
the  statement  to  be  made,  but  I  wish 
it  to  be  distinctly  understood  that  I  do 
so  contrary  to  my  own  opinion  of  the 
propriety  of  such  a  course.  The  judge 
ought  to  be  in  a  position  to  be  entirely 
neutral  between  the  prisoner  and  the 
prosecution;  but  if  a  statement  be 
made  by  the  prisoner,  as  the  counsel 
for  the  prosecution  can  offer  no 
observations  upon  it,  it  may  become 
the  duty  of  the  judge  to  do  so;  and 
thus  he  is  put  in  a  wrong  position,  and 
one  that  he  ought  not  to  be  put  in. 
Moreover,  if  there  were  such  a  rule  in 
a  case  of  murder,  there  is  no  reason 
why  it  should  not  apply  equally  to 
every  other  case  of  criminal  trial;  it 
is  only  under  the  peculiar  circum- 
stances of  this  case  that  I  now  allow 
the  statement  to  be  made." 

In  1871,  the  court  in  Reg.  v. 
Stephens,  11  Cox,  C.  C.  (Eng.)  669, 
permitted  the  counsel  for  the  defense 
to  address  the  jury  after  the  defend- 
ants had  addressed  the  jury  them- 
selves. 

Later,  it  became  the  practice  that 
the  accused  might  make  a  statement 
at  the  close  of  his  counsel's  address, 
but  subject  to  the  right  of  reply  on 
the  part  of  the  prosecution,  as  being 
in  the  nature  of  new  matter  laid 
before  the  jury.  Reg.  v.  Shimmin 
(1882)  15  Cox,  C.  C.  (Eng.)  122. 

That  practice  was  applicable,  how- 
ever, only  when  the  prisoner  did  not 
call  any  witnesses  in  his  own  behalf. 

Reg.  V.  Millhouse  (1885)  15  Cox, 
C.  C.  (Eng.)  622,  wherein  the  court 
said:  "I  cannot  permit  the  prisoner  to 
make  a  statement  of  fact  to  the  jury, 
he  having  elected  to  call  witnesses. 
To  allow  such  a  course  would  be  to 
give  him  a  most  unfair  advantage, 
especially  if  he  were  an  intelligent 
man.  If  it  were  to  be  allowed,  the 
result  would  be  that,  after  counsel  had 
made  a  defense  and  called  witnesses 
to  facts,  that  then  the  prisoner,  who 
was  not  liable  to  be  cross-examined, 
17  A.L.R^18. 


could  supplement  what  had  beer  said 
by  his  counsel  and  witnesses,  and 
supply  facts  by  means  of  a  statement 
made  without  the  sanction  of  an  oath, 
which  it  would  be  impossible  to  test 
by  the  ordinary  means  of  cross-exam- 
ination. As  the  law  at  present  stands, 
a  prisoner  not  being  competent  to  give 
evidence  upon  oath,  I  am  of  opinion 
that  it  would  be  most  impolitic  and 
dangerous  to  allow  the  privilege  urged 
by  Mr.  Horace  Browne.  In  my  judg- 
ment, to  permit  such  a  course  of  pro- 
cedure would  be  extending  most  un- 
fairly the  rule  laid  down  by  the 
majority  of  the  judges.  Although  I 
dissented  from  that  rule,  still  I  feel 
bound  to  carry  it  out;  but  I  will  not 
extend  it  unless  I  am  compelled. 
Either  Mr.  Horace  Browne  must  elect 
to  call  no  witnesses,  in  which  event  the 
prisoner,  after  Mr.  Browne's  address, 
can  supplement  his  counsel's  observa- 
tions by  a  statement  of  fact;  but  it 
would  be  most  mischievous  and  con- 
trary to  all  precedent  to  allow  the 
prisoner  to  call  witnesses  and  then  to 
volunteer  his  own  statement,  and  per- 
haps ingeniously  supply  what  was 
omitted  in  the  speech  of  his  counsel  or 
the  evidence  of  the  witnesses, — ^a  state- 
ment which,  in  the  present  state  of  the 
law,  could  not  be .  contradicted,  and 
upon  which  the  prisoner  cannot  be 
cross-examined.  In  effect,  the  prisoner 
would  be  doing  indirectly  what  he 
could  not  do  directly." 

It  was  on  this  point  that  Reg.  v. 
Doherty  (1887)  16  Cox,  C.  C.  (Eng.) 
306,  supra,  was  decided,  holding  that 
the  Prisoner's  Counsel  Act  of  1837  did 
not  deprive  the  accused  of  the  right  to 
make  a  statement  on  his  own  account. 

In  1898,  the  Imperial  Criminal  Evi- 
dence Act,  chap.  36,  was  passed, 
making  all  accused  persons  competent 
witnesses  on  their  own  behalf.  By 
that  act  (§  1,  subsec.  [h])  it  is  pro- 
vided that  nothing  in  the  act  shall 
affect  the  right  of  the  person  charged 
to  make  a  statement  without  being 
sworn.  See  Rex  v.  Pope  (1902)  18 
Times  L.  R.  (Eng.)  717;  Rex  v.  Sheriff 
(1904)  20  Cox,  C.  C.  (Eng.)  334. 

In  the  Canadian  case  of  Reg.  v. 
Rogers  (1888)  1  B.  C.  119,  a  prisoner 
was  permitted  to  make  a   statement 
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from  the  dock  after  his  counsel  had 
addressed    the   jury.      That    decision 
was  rendered  before  a  prisoner  was/ 
in  Canada,  a  competent  witness  in  his 
own  behalf. 

The  Canada  Evidence  Act,  per- 
mitting prisoners  to  give  evidence  in 
their  own  behalf,  was  passed  in  1893. 
In  the  first  case  to  pass  on  the  ques- 
tion after  the  passage  of  that  act  (Rex 
v.  Krafchenko  (1914)  22  Can.  Crim. 
Cas.  277),  the  court,  refusing  to  the 
prisoner  the  right  to  make  an  unsworn 
statement,  said :  "It  contains  no  equiv- 
alent to  subsec.  (h)  of  §  1  of  the  Im- 
perial Act.  I  know  of  no  reported 
Canadian  case  on  the  matter  since  this 
act  was  passed,  and  the  only  reference 
I  have  seen  to  it  by  any  Canadian 
judge  is  some  dicta  in  Rex  v.  Aho 
(1904)  8  Can.  Crim.  Cas.  453.  In  that 
case  Hunter,  Ch.  J.,  and  Duff  and 
Irving,  JJ.,  of  the  British  Columbia 
supreme  court,  are  reported  to  have 
said  arguendo  that  a  prisoner  in  an 
undefended  case  might  either  make  a 
statement  or  give  evidence  on  oath.  I 
should  certainly  feel  myself  bound  by 


the  considered  judgment  of  these 
distinguished  judges;  but,  under  the 
circumstances,  what  they  said  was 
manifestly  obiter  dicta,  and  was  not 
their  considered  opinion.  I  think  it 
extremely  probable  that  had  it  not 
been  for  the  saving  clause  in  the 
Imperial  Criminal  Evidence  Act  1898, 
it  would  have  been  there  held  that' 
the  privilege  of  making  an  unsworn 
statement  was  abrogated  by  that  act. 
The  privilege  was  granted  to  prisoners 
because  they  were  debarred  from  giv- 
ing evidence  on  oath,  and  for  that  rea- 
son alone.  When  the  law  was  changed 
and  the  right  accorded  to  them  to  tell 
their  story  on  oath  as  any  other  wit- 
ness, the  reason  for  making  an  un- 
sworn statement  was  removed.  In  my 
opinion  a  prisoner  should  not  now  be 
allowed  to  make  an  unsworn  state- 
ment.   I  refuse  the  application." 

The  Krafchenko  Case  (Can.)  supra, 
was  followed  in  the  recent  case  of  Rex 
V.  Campbell  (1919)  33  Can.  Crim.  Cas. 
364,  14  Alberta  L.  R.  583,  [1919]  1 
West.  Week.  Rep.  1076.  A.  S.  M. 


J.  WESTON  ALLEN,  Attorney  General, 

V. 

NATHAN  A.  TUFTS. 


Massachusetts  Supreme  Judicial  Court --^  June  21  f  192 1» 

(Attorney  General  v.  Tufts,  —  Mass.  — ,  131  N.  E.  573.) 

Constitutional  law  —  effect  of  re-election  on  right  to  remove  from  office. 

1.  The  fact  that  a  district  attorney  has  been  re-elected  to  office  does 
not  prevent  the  consideration  of  acts  committed  during  his  former  term, 
upon  the  question  whether  or  not  there  is  sufficient  cause  for,  and*  the 
public  good  requires,  his  removal  from  office. 

[See  note  on  this  question  beginning  on  page  279.]  , 


Courts  —  jurisdiction  —  duty   to    con- 
sider. 

2.  The  court  must,  of  its  own  motion, 
always  consider  the  question  of  its 
jurisdiction  over  any  matter  brought 
before  it. 

Office  —  removal  of  officer  —  power  of 
court. 

3.  A  statute  permitting  the  removal. 


by  the  justices  of  the  supreme  court, 
of  a  district  attorney  who  is  elected  by 
the  electors  of  the  district  which  he 
serves,  does  not  violate  a  constitution- 
al provision  for  removal  of  officers  of 
the  commonwealth  by  impeachment, 
where  the  only  mention  of  district  at- 
torneys in  the  Constitution  merely 
recognizes  their  existence,  and  does 


ALLEN  V. 

{Attorney  General  v,  Tufte,  — 

not  establish  the  office  or  secure  its 
tenure. 

Constitutional  law  —  departments  of 
goremment  —  authority  of  court  to 
r^nove  officers. 

4.  Vesting  in  the  court  power  to  re- 
move district  attorneys  from  office  does 
not  violate  the  constitutional  provision 
separating  the  branches  of  govern- 
ment, since  the  inquiry  into  the  fitness 
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of  such  officers  is  a  proper  judicial 
function. 

—  consideration  of  private  conduct  on 
question  of  removal. 

5.  Conduct  which  renders  a  person 
unfit  to  hold  the  office  of  district  at- 
torney may  be  considered  upon  the 
question  of  his  removal  from  office, 
although  it  was  not  connected  with  his 
duties  as  such  officer. 


Motions  by  respondent  to  dismiss  and  to  restrict  scope  of  hearing  of 
a  proceeding  to  remove  him  from  the  office  of  district  attorney.    Denied. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Melvin  M.  Johnson,  Frank 
Goldman,  and  David  Greer,  for  re- 
spondent: 

If  the  Constitution  provides  a 
method  of  removal  from  office  of  an 
"officer  of  the  commonwealth,"  that 
method  is  exclusive. 

18  C.  J.  303,  §  26;  22  R.  C.  L.  §  265; 
Speer  v.  Wood,  128  Ark.  183,  193  S.  W. 
785;  Lowe  v.  Com.  3  Met.  (Ky.)  237; 
State  ex  rel.  Dawson  v.  Martin,  87  K^n. 
817,  126  Pac.  1080;  7  Lawson,  Rights, 
Rem.  &  Pr.  p.  5970,  §  3797;  29  Cyc. 
1414;  Dinan  v.  Swig,  223  Mass.  516, 
112  N.  E.  91;  Opinion  of  Justices, 
10  Gray,  613;  Opinion  of  Justices,  3 
Cush.  585;  Throop,  Pub.  Off.  p.  341; 
Re  Constitutional  Convention,  14  R.  I. 
649 ;  Fant  v.  Gibbs,  54  Miss.  396. 

The  district  attorney  is  an  ''officer 
of  the  commonwealth." 

Opinion  of  Justices,  167  Mass.  599, 
46  N.  E.  118;  People  ex  rel.  Rodgers 
v.  Color,  166  N.  Y.  1,  52  L.R.A.  814, 
82  Am.  St.  Rep.  605,  59  N.  E.  716; 
Kelly  V.  Ferguson,  5  Okla.  Crim.  Rep. 
316,  114  Pac.  631 ;  Fleming  v.  Hance, 
153  Cal.  162,  94  Pac.  620;  Griffin  v. 
Rhoton,  85  Ark.  89,  107  S.  W.  380; 
Com.  V.  Bubnis,  197  Pa.  542,  47  Atl. 
748 ;  Com.  v.  Rogers,  9  Gray.  278. 

An  officer  cannot  be  impeached  (or 
removed)  for  an  act  committed  during 
a  prior  term. 

22  R.  C.  L.  §  271;  State  ex  rel. 
Atty.  Gen.  v.  Hasty,  Ann.  Cas.  1916B, 
707,  note;  State  ex  rel.  Brickell  v. 
Hasty,  184  Ala.  121,  50  L.R.A.(N.S.) 
553,  63  So.  559,  Ann.  Cas.  1916B,  703; 
State  ex  rel.  Schultz  v.  Patton,  131  Mo. 
App.  628,  110  S.  W.  636;  Smith  v. 
Ling,  68  Cal.  324,  9  Pac.  171. 

The  pleadings  and  the  hearing  must 
be  limited  to  acts  and  omissions  al- 
leged to  have  been  committed  or 
omitted  by  him  in  or  concerning  his 
office    as    district    attorney    for    the 


northern  district,  and  affecting  the  ad- 
ministration of  the  said  office. 

State  ex  rel.  Tyrrell  v.  Jersey  City, 
25  N.  J.  L.  636;  22  R.  C.  L.  §§  268,  282; 
State  ex  rel.  Kirby  v.  Henderson,  Ann. 
Cas.  1912A,  1290,  note;  Speed  v. 
Detroit,  98  Mich.  360,  22  L.R.A.  842, 
39  Am.  St.  Rep.  555,  57  N.  W.  406; 
Thurston  v.  Clark,  107  Cal.  285,  40 
Pac.  435;  State  ex  rel.  Martin  v.  Burn- 
quist,  141  Minn.  308,.  170  N.  W.  201; 
Lancaster  v.  Hill,  136  Ga.  405,  71  S.  E, 
731,  Ann.  Cas.  1912C,  272;  Parish  v. 
Young,  18  Ariz.  298,  158  Pac,  845; 
State  ex  rel.  Gill  v.  Watertown,  9  Wis. 
254;  People  ex  rel.  Bancroft  v.  Wey- 
gant,  14  Hun,  546;  State  ex  rel.  Ge- 
brink  v.  Hospers,  147  Iowa,  713,  126 
N.  W.  818,  Ann.  Cas.  1912B,  754;  23 
Am.  &  Eng.  Enc.  Law,  2d  ed.  442; 
State  ex  rel.  Hart  v.  Duluth,  53  Minn. 
238,  39  Am.  St.  Rep.  595,  55  N.  W.  118 ; 
Winfrey  v.  State,  133  Ark.  357,  202 
S.  W.  23;  State  ex  rel.  Martin  v.  Barn- 
quist,  141  Minn.  308,  170  N.  W.  201; 
State  V.  Welsh,  109  Iowa,  19,  79  N.  W. 
369. 

Messrs.  J.  Weston  Allen,  Attorney 
General,  and  Henry  F.  Hurlburt  and 
Edwin  H.  Abbot,  Jr.,  Assistant  At- 
torneys General,  for  the  Attorney 
General. 

Rugg,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  information,  bill,  or 
petition  by  the  attorney  general 
brought  under  Gen.  Laws,  chap.  211, 
§  4,  for  the  removal  of  Nathan  A. 
Tufts  from  his  office  as  district  at- 
torney for  the  northern  district.  It 
was  heard  first  upon  two  motions 
filed  by  the  respondent,  one  being  a 
motion  to  dismiss  in  the  nature  of 
a  plea  to  the  jurisdiction,  and  the 
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other  a  motion  to  establish  limita- 
tions upon  the  hearing. 

1.  The  pertinent  words  of  Gen. 
Laws,  chap.  211,  §  4,  are:  ''A 
majority  of  the  justices  [of  the  su- 
preme judicial  court]  ...  if  suf- 
ficient cause  is  shown  therefor  and 
it  appears  that  the  public  good  so 
requires,  may,  upon  a  bill,  petition 
or  other  process,  upon  a  summary 
hearing  or  otherwise,  remove  .  .  . 
a  county  commissioner,  sheriff,  reg- 
ister of  probate  and  insolvency  or 
district  attorney." 

It  is  assumed  for  the  purposes  of 
this  decision  that,  where  the  Consti- 
tution in  terms  provides  for  removal 
from  office  by  impeachment,  and 
does  not  confer  upon  the  legislature 
power  to  provide  for  removal  in  oth- 
er ways,  the  specification  of  im- 
peachment in  tjie  Constitution  by 
implication  prohibits  action  by  the 
general  court  for  removal  from  of- 
fice by  other  means.  Cooley,  Const. 
Lim.;  Lowe  v.  Com.  3  Met.  (Ky.) 
237;  Speer  v.  Wood,  128  Ark.  183, 
187,  193  S.  W.  785;  State  ex  rel. 
Dawson  v.  Martin,  87  Kan.  817,  819, 
126  Pac.  1080 ;  Dinan  v.  Swig,  223 
Mass.  516,  517,  112  N.  E.  91.  See  2 
Archbold,  Impeachment,  1661. 

It  is  provided  in  the  Constitution 
by  chapter  1,  §  3,  art.  6,  "The  house 
of  representatives  shall  be  the  grand 
inquest  of  this  commonwealth;  and 
all  impeachments  made  by  them, 
shall  be  heard  and  tried  by  the  sen- 
ate," and  by  chapter  1,  §  2,  art.  8, 
"The  senate  shall  be  a  court  with 
full  authority  to  hear  and  determine 
all  impeachments  made  by  the  house 
of  representatives,  against  any  of- 
ficer or  officers  of  the  common- 
wealth, for  misconduct  and  malad- 
ministration in  their  offices.  ..." 
The  point  to  be  decided  is  whether 
district  attorneys  come  within  the 
description  "officer  or  officers  of  the 
commonwealth"  in  article  8. 

With  reference  to  that  article  it 
was  said  in  Opinion  of  Justices,  167 
Mass.  599,  600,  46  N.  E.  119,  ren- 
dered to  the  house  of  representatives 
concerning  the  liability  of  impeach- 
ment of  a  county  commissioner : 

"There  are  several  classes  of  civil 


officers  within  the  commonwealth; 
for  example,  town  or  city  officers,, 
county  officers,  officers  of  districts,, 
and  state  officers.  In  a  certain 
sense,  all  of  these  officers  may  be- 
deemed  to  be  officers  of  the  common- 
wealth, and  it  is  possible  according- 
ly to  take  the  view  that  all  are  sub- 
ject to  impeachment.  But  in  our 
opinion  this  provision  of  the  Consti- 
tution was  not  intended  to  include 
all  civil  officers  of  every  grade  with- 
in the  commonwealth. 

"On  the  one  hand,  it  seems  to  us 
that  the  various  officers  of  cities  or 
towns  do  not  fall  within  the  class  of 
officers  of  the  commonwealth,  in  the 
sense  in  which  these  words  are  used 
in  this  provision  of  the  Constitution. 
On  the  other  hand,  officers  elected 
by  the  people  at  large,  or  provided 
for  in  the  Constitution  for  the  ad- 
ministration of  matters  of  general 
or^  state  concern,  are  subject  to  im- 
peachment. The  intention  of  the 
framers  of  the  Constitution  in  re- 
spect to  such  officers  as  county  com- 
missioners is  not  free  from  doubt. 
The  office  of  county  commissioner 
is  created  by  statute,  and  the  legis- 
lature can,  by  statute,  determine  in 
what  manner  an  incumbent  may  be 
removed  from  office.  They  have 
some  duties  or  functions  which  con- 
cern the  people  of  the  state  at  large. 
...  It  seems  to  us  that  the  better 
construction  of  the  constitutional 
provision  is  that  county  commission- 
ers are  not  subject  to  impeachment 
as  officers  of  the  commonwealth." 

In  a  certain  sense  a  district  at- 
torney is  a  public  officer  in  which  the 
general  public  has  a  deep  and  vital 
interest.  Com.  v.  Kozlowsky,  23& 
Mass.  — ,  131  N.  E.  207.  Many  oth- 
er officers,  also,  are  in  a  sense  public. 
Bolster  v.  Lawrence,  225  Mass.  387,. 
389,  L.R.A.1917B,  1285,  114  N.  E. 
722.  The  district  attorney  is  not  an 
officer  "elected  by  the  people  at 
large,"  but  by  the  voters  of  the  sev- 
eral districts  for  which  they  are 
chosen.  Gen.  Laws,  chap.  12,  §  13. 
District  attorneys  have  been  re- 
ferred to  in  judicial  opinions  as  "lo- 
cal prosecuting  officers,"  and  their 
power  as  confined  "within  their  re* 
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spective  districts."  Parker  v.  May, 
5  Cush.  336,  339,  340.  Their  duties 
are,  by  Gen.  Laws,  chap.  12,  §§  27, 
28,  in  general,  to  be  performed 
"within  their  respective  districts," 
although  they  may  interchange  offi- 
cial duties. 

The  district  attorney  is  not  an  of- 
ficer created  or  "provided  for  in  the 
Constitution."  The  only  places 
where  that  office  is  mentioned  are  in 
articles  8  and  19  of  the  Amend- 
ments. In  article  8  it  is  provided 
that  no  "county  attorney,"  among 
other  officers,  shall  continue  to  hold 
office  after  accepting  an  election  to 
Congress;  and,  in  article  19,  that 
^'the  legislature  shall  prescribe,  by 
general  law,  .  .  .  that  district 
attorneys  shall  be  chosen  by  the  peo- 
ple of  the  several  districts,  for  such 
term  of  office  as  the  legislature  shall 
prescribe."  These  provisions  mere- 
ly recognize  an  existing  office.  They 
do  not  secure  its  tenure  or  confer 
any  right  in  the  office  superior  to  the 
control  of  the  legislature.  The  Con- 
stitution ordains  how  the  officer 
shall  be  elected,  and  a  single  act  of 
one  so  elected  which  shall  vacate  the 
office.    It  does  nothing  more. 

"It  is  within  the  constitutional  au- 
thority of  the  legislature,  by  general 
law,  to  change  the  term  of  office,  or 
to  abolish  the  office  itself,  and  trans- 
fer the  powers  and  duties  ...  to 
another."  Opinion  of  Justices,  117 
Mass.  603.  See  Com.  v.  Boston  &  M. 
R.  Co.  3  Cush.  25,  50. 

It  was  said  by  Chief  Justice 
Knowlton  in  Graham  v.  Roberts,  200 
Mass.  152,  157,  85  N.  E.  1009,  quot- 
ing the  words  of  Chief  Justice  Shaw 
in  Taft  v.  Adams,  3  Gray,  127,  130: 
"Where  an  office  is  created  by  law, 
and  one  not  contemplated,  nor  its 
tenure  declared,  by  the  Constitution, 
but  created 'by  law  solely  for  the 
public  benefit,  it  may  be  regulated, 
limited,  enlarged,  or  terminated  by 
law,  as  public  exigency  or  policy 
may  require." 

It  was  provided  by  article  19  of 
the  Amendments  to  the  Constitu- 
tion that  commissioners  of  insolv- 
ency should  be  elected  by  the  people 
of   the    several   counties,    as   well 
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as  district  attorneys  by  the  peo- 
ple of  the  several  districts,  for  terms 
to  be  prescribed  by  the  general 
court.  It  was  held  in  Dearborn  v. 
Ames,  8  Gray,  1,  that  a  statute 
transferring  substantially  all  the 
powers  formerly  exercised  by  com- 
missioners of  insolvency  to  courts  of 
insolvency  thereby  established  was 
constitutional.  Even  where  the 
Constitution  creates  an  office  but 
makes  no  provision  for  its  term  or 
the  method  of  removal  of  its  in- 
cumbent, the  general  court  may  act 
in  these  particulars  in  the  public 
interests.  It  may  establish  any  ra- 
tional means  of  removal  from  such 
office  for  any  just  cause.  Opinion 
of  Justices,  216  Mass.  605,  606,  104 
N.  E.  847. 

At  the  next  session  of  the  general 
court  after  the  ratification  of  the 
19th  Amendment  to  the  Constitution 
and  pursuant  to  its  mandate,  Stat. 
1856,  chap.  173,  was  enacted,  which 
by  §§  1  and  5  provided  for  the  elec- 
tion of  the  district  attorneys  and  the 
other  officers  therein  designated, 
and  by  §  7  for  the  removal  of  the 
same  officers,  including  district  at- 
torneys, by  the  procedure  now  set 
forth  in  Gen.  Laws,  chap.  211,  §  4. 

There  have  been  reported  two 
cases  under  the  statute  of  which 
Gen.  Laws,  chap.  211,  §  4,  is  the 
present  form.  In  1858,  after  the 
adoption  of  the  19th  Amendment  to 
the  Constitution,  in  Bullock  v.  Aid- 
rich,  11  Gray,  206,  it  was  said  con- 
cerning a  petition  presented  for  the 
removal  of  a  district  attorney,  that 
it  was  not  in  a  condition  to  be  re- 
ceived, because  not  properly  verified 
and  supported  by  affidavits,  but,  "if 
so  verified  and  supported,  it  may  be 
filed  and  order  of  notice  issued."  In 
Com.  V.  Cooley,  1  Allen,  358,  the 
statute  was  invoked  for  the  removal 
of  a  district  attorney  on  the  ground 
of  insanity.  After  due  proceedings 
had  and  upon  consideration  it  was 
ordered  that  defendant  "be  and 
hereby  is  removed"  from  the  office 
of  district  attorney,  and  "forejudged 
and  excluded  from  holding  or  exer- 
cising the  same  office."  Thus  there 
has  been  clear  exercise  of  jurisdic- 
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tion  under  the  statute.  It  is  the  du- 
ty of  this  court  of  its  own  motion 

conrt-jnru.  ?lways  to  consider 
aiction-dnty  to  its  jurisdiction  over 
con.iaer.  ^^^   matter.      Con- 

sent or  waiver  by  parties  cannot 
confer  jurisdiction  over  any  cause 
or  proceeding  not  vested  by  law  in 
the  tribunal.  Eaton  v.  Eaton,  233 
Mass.  351,  364,  5  L.R.A.  1426,  124 
N.  E.  37,  and  cases  collected.  In  the 
Cooley  Case  that  duty  of  inquiry  as 
to  jurisdiction  was  peculiarly  exi- 
gent, because  of  the  incapacity  of 
the  defendant  to  act  for  himself. 

These  reasons  lead  to  the  conclu- 
^«.  ,      sion  that  the  statute 

of  oiRcer-power  undcr  which  the 
at  court.  present    proceeding 

is  brought  is  not  unconstitutional, 
and  that  the  court  has  jurisdiction 
to  decide  it. 

The  vesting  of  this  duty  in  the 
courts  is  not  violative  of  article  30 
of  the  Bill  of  Rights.  The  duties 
of  the  district  attorneys  have  such 

intimate  connection 
fa^?^lpa?t"*       with    the    adminis- 

re"n?^'«t*rr"i?r   t^ation      of      jUStice 

of  court  to  and  the  work  of  the 

remove  o«ccr..       ^^^^^    j^    ^j^^j^.    j^^ 

risdiction  over  crimes  as  to  render 
inquiry  into  their  moral  fitness  upon 
grounds  proper  for  judicial  proce- 
dure an  appropriate  function  of 
courts.  The  case  upon  this  ground 
is  within  the  principle  established  by 
Driscoll  V.  Somerville,  213  Mass. 
493, 100  N.  E.  640,  and  Swan  v.  Jus- 
tices of  Superior  Ct.  222  Mass.  542, 
111  N.  E.  386. 

The  motion  to  dismiss  for  want  of 
jurisdiction  is  denied. 

The  motion  to  restrict  the  hearing 
has  two  parts.  It  is  set  out  in  the 
information  that  the  respondent 
first  was  elected  as  district  attorney 
for  the  northern  district  on  Novem- 
ber 7,  1916,  and  qualified  as  such 
officer  on  January  3,  1917,  and  has 
since  then  continuously  held  such 
office,  having  been  again  elected  on 
November  4,  1919,  and  again  qual- 
ified on  January  7,  1920.  The  first 
part  of  this  motion  in  effect  is  that 
the  scope  of  the  hearing  be  con- 
fined to  acts  alleged  to  have  been 


committed  since  his  last  election  on 
November  4, 1919.  Without,  at  this 
moment,  making  a  final  and  com- 
plete statement  of  the  law,  it  is 
enough  to  say  that  acts  of  such  na- 
ture may  be  proved  to  have  been 
committed  by  the  respondent  durinjg 
his  first  term  of  office  as  to  consti- 
tute "sufficient  cause"  for,  and  to 
make  it  appear  ''that  the  public 
good"  requires,  his  removal  from 
ofldce.  The  single  circumstance  of  a 
re-election  is  not 
enough  to  prevent  nectJU»ia^ou'rrirht 
inquiry  into  acts  al-  Siictr®^*  '"**" 
leged  during  the 
first  term.  Some  of  the  charges  re- 
ferred to  in  the  information  relate 
to  matters  involving  moral  obliquity 
and  positive  crime  of  great  magni- 
tude, committed  in  connection  with 
the  ofldce  of  district  attorney.  If 
proven,  they  might  be  found  to  con- 
stitute sufficient  cause  why  the  per- 
son guilty  of  them  ought  no  longer 
to  hold  that  office.  The  respondent 
was  his  own  successor  by  the  second 
election.  In  substance  and  effect  it 
is  a  continuous  service. 

Upon  this  point  there  appears  to 
be  some  divergence  of  view  amongst 
the  several  courts.  We  do  not  pause 
now  to  examine  the  cases  in  detail 
or  to  determine  how  far  the  seeming 
conflict  may  be  reconciled  by  com- 
parison of  different  constitutional 
and  statutory  provisions.  A  consid- 
erable, if  not  the  greatly  preponder- 
ant, weight  of  authority,  supports 
the  conclusion  here  reached.  Tibbs 
V.  Atlanta,  125  Ga.  18,  53  S.  E.  811 ; 
State  V.  Welsh,  109  Iowa,  19,  79  N. 
W.  369 ;  State  ex  rel.  Billon  v.  Bour- 
geois, 45  La.  Ann.  1350,  14  So.  28 ; 
Territory  v.  Sanches,  14  N.  M.  493, 
94  Pac.  954,  20  Ann.  Gas.  109 ;  State 
V.  Hill,  37  Neb.  80,  20  L.R.A.  573, 
55  N.  W.  794;  State  ex'rel.  Douglas 
V.  Megaarden,  85  Minn.  41,  43,  89 
Am.  St.  Rep.  534,  88  N.  W.  412; 
People  ex  rel.  Burby  v.  Auburn,  85 
Hun,  601,  610,  611,  33  N.  Y.  Supp. 
165. 

The  object  of  our  statute  is  to 
purge  the  public  service  of  an  unfit 
officer.  Such  unfitness  may  arise 
from  conduct  in  an  office  held  con- 
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tinuously,  although  during  the  term 
of  an  earlier  election. 

The  second  part  of  this  motion 
relates  to  acts  not  performed  as  dis- 
trict attorney,  but  as  a  private 
citizen  during  the  period  of  the  re- 
spondent's service  as  district  attor- 
ney. Such  acts  cannot  be  held  as 
matter  of  law  outside  the  scope  of 
the  present  inquiry.  Here,  also, 
without  formulating  a  rule,  it  seems 
manifest  that  wrongs  which  render 

a  man  unfit  to  hold 

^•"^VVvaVe*"'*"'     t^e  office  of  district 
<>ondiict  on  attorney  need  not  be 

?eio4«ii.'"  committed    in    the 

immediate  perform- 
ance of,  but  may  arise  in  conduct 
wholly  outside,  his  official  duties. 


TUFTS.  279 

-  Mass,  — ..  131  N.  E.  579.) 

There  may  thus  be  revealed  defects 
in  character  so  heinous  as  to  render 
one  utterly  unfit  to  perform  the  del- 
icate and  important  functions  of  a 
district  attorney.  Principles  ap- 
plicable to  introduction  of  evidence 
need  not  now  be  stated,  nor  the  rules 
delimited  for  a  final  decision  upon 
the  merits  on  the  two  points  raised 
by  this  motion.  It  is  only  deter- 
mined that  the  liearing  need  not  as 
matter  of  law  be  so  restricted.  Full 
discussion  of  the  governing  prin- 
ciples may  be  deferred  until  the 
facts  are  disclosed.  See,  in  this  con- 
nection. Com.  V.  Harriman,  134 
Mass.  314,  324-329. 

The  motion  to  restrict  the  scope 
of  the  hearing  is  denied. 


ANNOTATION. 
Removal  of  public  officer  for  mitcondiict  during  previous  term. 


I.  Introduction,  279. 

II.  Doctrine  that  misconduct  in  former 
term  is  not  ground  for  re- 
moval : 

a.  Misconduct  in  same  office,.  279. 

b.  Misconduct    in     another    officci 

283. 
III.  Doctrine  that  misconduct  in  former 
term  is  ground  for  removal,  285. 

J.  Introduction* 

The  cases  on  the  present  question 
are  in  conflict.  This  is  due  in  part  to 
differences  in  statutes  and  constitu- 
tional provisions,  but  also  in  part  to  a 
divergence  of  views  with  respect  to 
the  question  whether  the  subsequent 
election  or  appointment  condones  the 
prior  misconduct.  It  cannot  apparent- 
ly be  said  that  there  is  a  decided 
weight  of  authority  on  either  side  of 
the  question,  although  the  courts  and 
text-writers  have  sometimes  regarded 
the  weight  of  authority  as  denying  the 
right  to  remove  one  from  office  because 
of  misconduct  during  a  prior  term; 
and  some  courts  which  have  held  to 
the  contrary  have  considered  that  the 
larger  number  of  cases  favored  this 
view.  As  will  be  seen  from  this 
annotation,  the  cases,  numerically 
considered,  are  nearly  evenly  divided. 

The   question  whether  misconduct 


of  an  officer  affects  his  qualification 
or  eligibility  for  re-election  or  re- 
appointment is  beyond  the  scope  of 
the  annotation.  Among  other  cases 
on  this  question,  attention  is  called 
to  the  following,  to  the  general  effect 
that  a  removal  from  office  does  not 
extend  beyond  the  limits  of  the 
current  term:  Re  Advisory  Opinion 
(1893)  31  Fla.  1,  18  L.R.A.  694,  12  So. 
114;  People  v.  Ahearn  (1909)  196 
N,  Y.  221,  26  L.R.A.  (N.S.)  1153,  89 
N.  E.  930 ;  and  State  ex  rel.  Thompson 
v.  Crump  (1915)  134  Tenn.  121,  L.R.A. 
1916D,  961, 183  S.  W.  505. 

11»  Doctrine  that  misconduct  in  former 
term,  is  not  ground  for  removal, 

a.  Misconduct  in  sam,e  office. 

The  doctrine  that  misconduct  during 
a  prior  term  of  the  same  office  is  not 
ground  for  removal  or*  impeachment 
of  a  public  officer  is  supported  by  the 
following   authorities: 

Alabama. — State  ex  rel.  Brickell  v. 
Hasty  (1913)  184  Ala.  121,  50  L.R.A. 
(N.S.)  553,  63  So.  559,  Ann.  Cas. 
1916B,  703, 

California.  —  Thurston  v.  Clark 
(1895)    107    Cal.    285,    40    Pac.    435. 

Florida.  —  Re  Advisory  Opinion 
(1912)  64  Fla.  168,  60  So.  334. 

Kansas. — See  State  ex  rel.  Hill  v. 
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Henschel  (1918)  103  Kan.  511,  175 
Pac.  393. 

New  Jersey.  —  See  State  ex  rel. 
Tyrrell  v.  Jersey  City  (1856)  25 
N.  J.  L.  536. 

New  York.  —  Conant  v.  Grogan 
(1887)  6  N.  Y.  S.  R.  822;  Carlisle  v. 
Burke  (1913)  82  Misc.  282,  144  N.  Y. 
Supp.    163    (recognizing   rule). 

Texas. — State  ex  rel.  Rawlings  v. 
Loomis  (1895)  —  Tex.  Civ.  App.  — , 
29  S.  W.  415.  See  also  Gordon  v.  State 
(1875)  43  Tex.  330. 

Wisconsin. — State  ex  rel.  Gill  v. 
Watertown  (1859)  9  Wis.  254  (pro- 
vided moral  delinquency  is  not  in- 
volved). 

In  State  ex  rel.  Brickell  v.  Hasty 
(Ala.)  supra,  it  appeared  that  the 
state  Constitution,  after  providing  for 
the  impeachment  of  certain  officials 
for  wilful  neglect  of  duty,  corruption, 
etc.,  prescribed  that  the  penalty 
should  not  extend  beyond  the  removal 
from  office  and  disqualification  from 
holding  office  for  the  term  for  which 
the  officer^ was  elected  or  appointed, 
the  accused  being  subject,  however,  to 
indictment.  The  court  said :  "It  must 
be  observed  that,  while  the  law 
affords  ample  means  for  the  indict- 
ment and  punishment  of  unfaithful 
officers,  and  for  the  removal  of  same 
for  certain  causes,  the  maximum 
penalty,  under  an  impeachment  pro- 
ceeding, is  the  removal  and  dis- 
qualification to  hold  office  under  the 
state  for  the  term  only  for  which  he 
was  elected.  If  an  officer  is  impeached 
and  removed,  there  is  nothing  to  pre- 
vent his  being  elected  to  the  identi- 
cal office  from  which  he  was  removed 
for  a  subsequent  term,  and,  this  being 
true,  a  re-election  to  the  office  would 
operate  as  a  condonation,  under  the 
Constitution,  ef  the  officer's  conduct 
during  the  previous  term,  to  the  extent 
of  cutting  off  the  right  to  remove  him 
from  the  subsequent  term  for  said 
conduct  during  the  previous  term.  It 
seems  to  be  the  policy  of  our  Con- 
stitution to  make  each  term  independ- 
ent of  the  other,  and  to  disassociate 
the  conduct  under  one  term  from  the 
qualification  or  right  to  fill  another 
term ;  at  least,  so  far  as  the  same  may 
apply    to    impeachment    proceedings, 


and  as  distinguished  from  the  right  to 
indict  and  convict  an  offending  official. 
In  other  words,  if  this  respondent  had 
been  impeached  and  removed  from  his 
first  term,  that  fact  could  not  affect 
his  right  to  hold  the  subsequent  term 
to  which  he  was  elected  in  1910,  and, 
as  he  was  re-elected  in  1910,  this  fact 
alone  forecloses  the  state  from  im- 
peaching and  removing  him  from  the 
second  term  for  acts  done  during  the 
previous  term.  We  therefore  sustain 
the  motion  of  respondent  to  strike 
from  the  information  all  grounds  of 
impeachment  based  upon  his  conduct 
during  the  previous  term  of  office." 

It  was  held,  however,  in  State  ex 
rel.  Brickell  v.  Hasty  (1913)  184  Ala. 
121,  50  L.R.A.(N.S.)  553,  63  So.  559, 
Ann.  Cas.  1916B,  703,  supra,  that  the 
acts  of  an  officer  during  a  previous 
term,  though  not  grounds  for  impeach- 
ment, ^lay  be  considered  in  so  far  as 
they  are  connected  with  or  bear  upon 
his  general  course  of  conduct  during 
his  second  term,  for  the  limited  pur- 
pose of  inquiring  into  his  motive  and 
intent  as  to  the  acts  and  omissions 
charged  to  him  during  the  second 
term. 

The  statute  under  which  Thurston 
V.  Clark  (1895)  107  Cal.  285,  40  Pac. 
435,  supra,  was  decided,  provided  that 
upon  presentation  of  a  written 
accusation  that  an  officer  had  been 
guilty  of  charging  illegal  fees  for 
services  performed  in  his  office,  or  had 
refused  or  neglected  to  perform 
official  duties  pertaining  to  his  office, 
he  might  be  discharged.  The  court, 
after  citing  a  case  holding  that  an 
action  could  not  be  maintained  under 
the  Code  after  the  accused  had  ceased 
to  hold  office  (Smith  v.  Ling  (1885) 
68CaL  324,  9  Pac.  171),  said:  "By 
parity  of  reasoning  an  officer  cannot, 
under  the  same  section,  be  removed 
from  office  for  a  violation  of  his  duties 
while  serving  in  another  office,  or  in 
another  term  of  the  same  office.  -  Each 
term  of  an  office  is  an  entity  separate 
and  distinct  from  all  other  terms  of 
the  same  office.  If  defendant  violated 
any  duty  imposed  upon  him  as  an 
incumbent  of  the  office  of  sheriff 
during  a  former  term,  the  law 
furnishes  a  mode  or  modes  for  his 
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ponishment;  but  to  remove  him 
from  an  office  to  which  he  had 
been  subsequently  elected  is  not  the 
pumshment  for  such  violation  of  duty 
prescribed  by^  any  law  of  this  state/' 

Attention  is  called,  however,  to 
Wooda  V.  Varnum  (1890)  85  Cal.  639, 
24  Pac.  843,  holding  that  the  unlawful 
act  had  been  committed  during  the 
present  and  not  the  prior,  term,  so  as 
not  to  prevent  its  being  the  basis  for 
removal  of  the  officer,  where,  during 
the  last  month  of  the  previous  term, 
he  had  collected  taxes  not  legally  due, 
and,  after  entering  upon  the  office  for 
the  second  term,  failed  to  pay  them  to 
the  treasurer,  no  report  or  settlement 
having  been  previously  made,  and  it 
being  his  duty,  where  he  had  not 
already  done  so,  to  account  to  the 
treasurer  after  the  beginning  of  his 
saond  term  for  money  previously 
collected. 

In  Re  Advisory  Opinion  (1912)  64 
FUu  168,  60  So.  337,  supra,  it  was  held, 
under  the  Florida  statute  authoriz- 
ing the  KO^^^^^^  ^^  suspend  from 
office  officers  guilty  of  "malfeasance, 
or  misfeasance,  or  neglect  of  duty  in 
office,  for  the  commission  of  any 
felony,  or  for  drunkenness  or  in- 
competency," that  the  governor  had 
no  power  to  suspend  from  office  a 
member  of  vhe  board  of  county  com- 
missioners because,  during  a  previous 
term,  he  had  accepted  a  bribe  to 
fo/Iaence  his  action  as  a  member  of 
the  board.  It  was  said  that  the  power 
given  to  the  governor  to  suspend  the 
incumbent  of  an  office  was  necessarily 
confined  to   the  current  term  of  the 

ofSce. 
And  in  dismissing  charges  against 

a  public  officer,  the  court  in  Conant  v. 
Grogan  (1887)  6  N.  Y.  S.  R.  322,  su- 
pra, said:  "The  court  should  never 
remove  a  public  officer  for  acts  done 
prior  to  bis  present  term  of  office. 
To  do  otherwise  would  be  to  deprive 
the  people  of  their  right  to  elect  their 
officers.  When  the  people  have  elected 
a  man  to  office,  it  must  be  assumed 
that  they  did  this  with  knowledge  of 
his  life  and  character,  and  that  they 
disregarded  or  forgave  his  faults  or 
misconduct,  if  he  had  been  guilty  of 
any.    It  is  not  for  the  court,  by  reason 


of  such  faults  or  misconduct,  to 
practically  overrule  the  will  of  the 
people.  We  will  not  say  that,  on  an 
application  like  the  present,  evidence 
of  acts  done  prior  to  the  term  of  office 
might  not  sometimes  be  admissible, 
where  such  acts  would  tend  to  char- 
acterize other  acts  committed  during 
the  existing  term.  In  civil  and  in 
criminal  actions  there  are  a  few  rather 
exceptional  cases  in  which  proof  of 
other  acts  of  a  party  may  be  received 
in  order  to  characterize  the  act  which 
is  the  ground  of  action  or  defense, 
The  object  is  generally  to  show  intent 
or  motive.  But  that  doctrine  should 
be  very  cautiously  applied  in  such  a 
case  as  the  present.  The  inquiry 
should  be  limited  to  acts  done  during 
the  existing  term  of  office,  unless  some 
light  can  be  thrown  on  those  acts 
from  previous  conduct." 

In  Carlisle  v.  Burke  (1913)  82  Misc. 
282,  144  N.  Y.  Supp.  163,  supra,  the 
court,  although  saying  that  it  was 
well  settled  that  a  public  officer  could 
not  be  removed  for  acts  done  prior  to 
his  present  term  of  office,  held  that 
the  fact  that  a  superintendent  of  high- 
ways had  been  re-elected  after  the 
public  had  knowledge  that  his  acts 
were  under  investigation  did  not 
prevent  his  removal,  before  he  had 
entered  upon  the  second  term,  for  the 
remainder  of  his  first  term,  under  a 
statute  authorizing  removal  for  mal- 
feasance   or    misfeasance    in    office. 

Where  a  member  of  the  common 
council  was  expelled  for  bribery  in 
connection  with  his  office,  and  was 
re^^lected  for  the  remainder  of  his 
term,  it  was  held  in  State  ex  rel. 
Tyrrell  v.  Jersey  City  (1856)  25  N.  J. 
L.  536,  that  the  council  could  not 
suspend  the  exercise  of  his  duties  as 
a  councilman;  and  the  court  was  also 
of  the  opinion  that  the  council  had 
no  power  to  expel  him  for  acts  com- 
mitted   previous    to    his    re-election. 

Under  the  Texas  statute  providing 
that  "no  officer  shall  be  prosecuted  or 
removed  for  any  act  he  may  have 
committed  prior  to  his  election  to 
office,"  it  was  held  in  State  ex  rel. 
Rawlings  v.  Loomis  (1895)  —  Tex. 
Civ.  App.  — ,  29  S.  W.  415,  supra,  that 
acts  committed  by  an  officer  prior  to 
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his  re-election  were  not  ground  for 
removal.  In  this  instance  it  was  held 
that  an  appeal  from  the  judgment  in 
favor  of  the  officer  should  be  dis- 
missed where,  pending  the  appeal,  an 
election  to  fill  the  office  had  been  held, 
the  court  saying  that  whether  the 
officer  had  been  chosen  as  his  own 
successor,  or  whether  another  had 
been  elected  in  his  place,  no  inquiry 
need  be  made  into  the  charges. 

Bnt,  under  the  above  Texas  statute, 
it  was  held  in  Brackenridge  v.  State 
(1889)  27  Tex.  App.  513,  4  L.R.A.  360, 
11  S.  W.  630,  that  the  wilful  demand 
by  a  judge  of  illegal  fees  after  his  re- 
election, but  before  qualification  for 
office,  constituted  a  ground  for  re- 
moval, since  such  act  was  not  con- 
doned by  the  re-election. 

And  it  was  held,  also,  in  Bracken- 
ridge V.  State  (Tex.)  supra,  that  for 
the  purpose  of  showing  a  knowledge 
on  the  officer's  part  that  the  fees  de- 
manded were  not  lawful,  an  indict- 
ment against  him  for  a  similar  oif ense 
during  his  first  term  of  office  was 
admissible  in  evidence. 

In  Gordon  v.  State  (1875)  43  Tex. 
330,  supra,  the  lower  court  held  that 
a  sheriff  who,  after  removal  from 
office,  had  been  re-elected,  was  ineli- 
gible for  the  office  during  the  term  for 
which  he  was  elected,  and  that,  if 
eligible,  he  should  be  removed  for  the 
causes  for  which  he  had  been  removed 
previous  to  re-election.  On  appeal, 
although  the  only  point  discussed  was 
as  to  eligibility  of  the  officer  for  re- 
election, it  being  held  that  he  was 
eligible,  the  court  overruled  the  judg- 
ment of  removal  and  dismissed  the 
action,  thereby  apparently  holding  in 
effect  that  the  previous  charges  were 
not  grounds  for  removal. 

On  the  principle  that  mere  neglect 
of  duty  during  a  previous  term,  not 
involving  moral  delinquency,  cannot 
serve  as  the  basis  for  removal  of  an 
officer  under  a  statute  authorizing 
removal  for  "due  cause,"  it  was  held 
in  State  ex  rel.  Gill  v.  Watertown 
(1859)  9  Wis.  254,  supra,  that  a  super- 
intendent of  schools  could  not  be 
removed  because,  during  a  previous 
term  of  office,  he  had  failed,  as  re- 
quired by  law,  to  submit  reports  to  the 


council,  or  to  visit  the  schools,  and 
had  paid  certain  expenses  of  the  board 
of  education  without  the  same  being 
audited.  The  court,  however,  said: 
"We  do  not  say  that  in  no  case  could 
acts  done  during  a  prior  term  justify 
a  removal.  Thus,  if,  after  a  treasurer 
was  elected,  it  should  be  discovered 
that  during  his  prior  term  he  had 
committed  a  defalcation,  and  been 
guilty  of  grosjs  frauds  in  the  manage- 
ment of  his  office,  it  might,  perhaps, 
be  just  ground  for  removal.  But 
where,  as  in  this  case,  the  charges 
show  nothing  more  than  a  mere 
neglect  of  some  formal  duty  which 
the  law  may  have  required,  involving 
no  moral  delinquency,  and  which,  if 
violations  of  duty  at  all,  must  have 
been  well  known  to  the  appointing 
power,  we  do  not  think,  where  they 
relate  entirely  to  acts  during  a  prior 
term  of  office,  that  they  constitute  due 
cause  in  law  for  the  removal  of  an 
officer.  For,  such  offenses,  if  offenses 
at  all,  his  reappointment  should  be 
regarded  as  a  condonation." 

In  State  ex  rel.  Hill  v.  Henschel 
(1918)  103  Kan.  511,  175  Pac.  393, 
supra,  it  was  held  that  under  the 
Ouster  Law  in  that  state  a  public 
officer  who  is  guilty  of  wilful  mis- 
conduct in  office  forfeits  his  right  to 
hold  the  office  for  the  term  of  his 
election  or  appointment;  but  that  the 
disqualification  to  hold  the  office  does 
not  extend  beyond  the  term  in  which 
his  official  delinquency  occurred.  It 
may  be  observed  that,  in  this  case,  the 
term  of  office  during  which  the  mis- 
conduct occurred  had  expired,  and  the 
defendant  had  been  appointed  for  a 
new  term  before  the  ouster  proceed- 
ings were  begun;  and  the  court  said 
that  the  suit  was  begun  to  forfeit  the 
defendant's  right  to  the  office  for  a 
term  which  had  then  expired,  and  that 
the  alleged  official  misconduct  had 
become  a  moot  question  ere  ouster 
proceedings  were  begun. 

Attention  is  called  to  Rex  v.  Don- 
caster  (1729)  2  Ld.  Raym.  1564,  92 
Eng.  Reprint,  513,  where,  under  a 
charter  by  which  chamberlains  of  the 
borough  were  chosen  out  of  the  capital 
burgesses,  it  was  held  that  one  who. 
as    chamberlain,    had    received    and 
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lailed  to  account  for  money  due  the 
borousrh,  could  not  be  removed  on 
that  account  from  the  office  of  capital 
burgess. 

Conclusions  in  accord  with  the 
above  have  been  reached  by  the  New 
York   assembly   judiciary   committee. 

Thus,  in  1853,  the  assembly  judici- 
ary committee  in  New  York  was 
asked  'to  report  "whether  a  person 
could  be  impeached  and  deprived  of 
his  office  for  malconduct  or  offenses 
done  or  committed  under  a  prior  term 
of  the  same  or  any  other  office."  This 
question  was  answered  in  the  nega- 
tive, the  committee  saying  that 
"neither  by  the  Constitution  nor  by 
our  laws  is  there  any  period  limited 
in  which  an  impeachment  may  be 
found;  it  is  but  fair,  therefore,  to 
infer  that  the  intention  was  to  confine 
the  time  to  the  term  of  office  during 
which  the  offenses  were  alleged  to 
have  been  committed;  indeed,  any 
other  conclusion  would  lead  to  results 
which  could  not  be  sustained;  for  who 
can  say  but  that  the  people  knew  of 
this  malconduct, — ^these  offenses, — 
and  elected  the  individual  notwith* 
standing?"  The  committee  submitted, 
therefore,  a  resolution,  which  was 
adopted  by  the  assembly,  to  the  effect 
that  a  person  holding  an  elective 
office  is  not  liable  to  be  impeached 
for  misconduct  before  the  commence- 
ment of  his  term,  although  such 
misconduct  occurred  while  he  held  the 
same  or  another  office  under  a  pre- 
vious election.  4  Lincoln,  Const. 
History,  603,  604. 

And  while  the  trial  of  Barnard,  J., 
in  the  New  York  court  of  impeach- 
ments is  sometimes  referred  to  in 
support  of  the  view  that  one  may  be 
impeached  for  misconduct  during  a 
preceding  term,  and  does  apparently 
tend  to  support  that  doctrine,  yet  it 
seems  that  such  misconduct  was  not 
the    sole    ground    for    impeachment. 

Thus,  regarding  the  impeachment 
of  Barnard,  J.,  the  authority  last 
referred  to,  on  pages  605,  606,  says: 
''The  articles  of  impeachment  against 
Justice  George  G.  Barnard,  in  1872, 
included  charges  of  official  misconduct 
during  his  first  term,  which  ended 
December  31,  1868.    That  year  he  was 


elected  for  another  term,  which  com- 
menced January  1,  1869,  and  at  the 
time  of  his  impeachment  was  holding 
office  under  such  second  election. 
On  the  trial  he  objected  to  the  ju- 
risdiction of  the  court  to  consider 
•  on  charges  involving  misconduct 
the  objection,  and  considered  all  the 
charges,  which  included  alleged  mis- 
conduct during  parts  of  both  terms, 
and  the  judge  was  convicted  on 
several  of  the  charges  involving  mis- 
conduct during  the  first  term,  and  also 
on  charges  involving  misconduct 
during  his  second  term.  .  .  .  The 
course  adopted  by  the  court  in  this 
case  can  scarcely  be  deemed  an 
authority  for  an  impeachment  where 
all  the  alleged  misconduct  occurred 
during  a  previous  term,  for  the  reason 
that  some  of  the  charges  on  which 
the  'judge  was  convicted  related  to 
misconduct  during  his  present  term, 
and  these  charges  were  obviously 
within  the  jurisdiction  of  the  court, 
and  a  conviction  on  them  was  sufficient 
to  sustain  its  judgment.  The  opinion 
expressed  by  the  assembly  judiciary 
committee  in  1853  has  not  yet  been 
overruled,  so  far  as  it  relates  to  the 
jurisdiction  to  impeach  for  miscon- 
duct wholly  occurring  during  a  pre- 
vious official  term." 

The  conviction  of  Barnard,  J.,  for 
offenses  committed  during  his  prior 
term,  was,  however,  said  in  State  ex 
rel.  Schultz  v.  Patton  (1908)  131  Mo. 
App.  628,  110  S.  W.  636,  infra,  II.  b, 
not  to  be  in  accord  with  the  great 
weight   of   authority   on  the   matter. 

It  was  held  in  Re  King  (1889)  53 
Hun,  631,  25  N.  Y.  S.  R.  792,  6  N.  Y. 
Supp.  420,  that  in  an  action  for 
removal  of  an  officer  under  general 
charge  of  misconduct  "since  his  pres- 
ent term  of  office  began,"  acts  con- 
stituting an  alleged  offense  committed 
prior  to  such  present  term  could  not 
be  made  a  cause  for  removal,  although 
set  out  in  the  specifications  accom- 
panying the  charge. 

b.  Misconduct  in  another  office. 

The  rule  that  misconduct  during  a 
prior  term  of  office  is  not  a  ground 
for  removal  of  a  public  officer  has 
been  applied  in  several  cases  where 
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the  misconduct  was  in  a  prior  term, 
not  of  the  same,  but  of  a  different, 
office.  The  same  reasoning  in  general 
applies  to  the  latter  situation,  al- 
though perhaps  a  stronger  case  is 
made  out  than  where  the  officer  is  his 
own  successor — in  other  words,  is  re- 
elected or  reappointed;  since,  accord- 
ing to  some  of  the  authorities,  under 
the  latter  circumstances,  the  two  terms 
might  not  be  regarded  as  distinct  and 
separate  for  the  purpose  of  imputing 
prior  misconduct,  but  the  office  might 
be  regarded  as  held  continuously. 
There  would  still,  however,  remain 
the  doctrine  of  condonation  through 
the  re-election  or  reappointment,  upon 
which  the  cases  generally  rely  in 
holding  that  misconduct  during  a 
prior  term  is  not  ground  for  removal. 
Authorities  to  the  effect  that  mis- 
conduct in  a  prior  term  of  a  different 
office  is  not  ground  for  removal  are: 
Speed  V.  Detroit  (1894)  98  Mich.  360, 
22  L.R.A.  842,  39  Am.  St.  Rep.  555, 
57  N.  W.  406;  State  ex  rel.  Schultz 
V.  Patton  (1908)  131  Mo.  App.  628, 
110  S.  W.  636;  People  ex  rel,  Bancroft 
V.  Weygant  (1878)  14  Hun  (N.  Y.) 
546. 

In  Speed  v.  Detroit  (Mich.)  supra, 
the  court  said:  "There  is  no  provi- 
sion in  the  Constitution  or  in  the  laws 
which  prevents  a  person  from  holding 
office  for  misconduct  in  another  office 
which  he  held  prior  to  the  one  to 
which  he  was  elected  or  appointed. 
We  have  been  unable  to  find  any 
authority  which  justifies  a  removal 
for  such  previous  misconduct.  The 
misconduct  for  which  any  officer  may 
be  removed  must  be  found  in  his  acts 
and  conduct  in  the  office  from  which 
his  removal  is  sought,  and  must 
constitute  a  legal  cause  for  his  remov- 
al, and  affect  the  proper  administra- 
tion of  the  office.  There  is  no  restric- 
tion upon  the  power  of  the  people  to 
elect,  or  the  appointing  power  to 
appoint,  any  citizen  to  office,  notwith- 
standing his  previous  character, 
habits,  or  official  misconduct.  .  •  • 
This  may  be  a  proper  subject  for 
legislative  consideration,  but,  until 
the  legislature  shall  choose  to  dis- 
qualify  persons   from   holding   office 


for  such  reasons,  they  can  constitute 
no  cause  for.  removal." 

As  distinguishing  this  case  from 
one  where  the  officer  is  re-elected  or 
reappointed  to  the  same  office,  see 
decision  of  the  same  court  in  Hawkins 
V.  Grand  Rapids  (Mich.)  under  III. 
infra. 

In  State  ex  rel.  Schultz  v.  Patten 
(1908)   131  Mo.  App.  628,  110"  S.  W. 
636,  supra,  it  was  held  that,  under 
the  Missouri  statute  authorizing  the 
mayor  and  council  of  a  city  to  remove 
an  elective   officer  of  the  city  "for 
cause  shown,"  a  treasurer  could  not 
be  removed  because  of  embezzlement 
by  him  while  previously  occupying  the 
office  of  collector  of  revenue  for  the 
city,  there  having  been  no  conviction 
of  embezzlement.    It  was  unsuccess- 
fully contended  that  where  the  statute 
failed  to  specify  the  causes  for  remov- 
al, the  question  should  be  determined 
by  reference  to  the  character  of  the 
trust  imposed  by  virtue  of  the  office^ 
and  that,  therefore,  in  this  instance, 
because  of  the  similarity  of  the  offices, 
the  treasurer  should  be  removed  be- 
cause of  his  previous  embezzlement 
of    public    funds.     The    court    said: 
"It  will  be  observed  the  statute  fails 
to  specify  the  particular  dereliction 
for  which  a  removal  may  be  had.    The 
proceeding  is  authorized  thereby  for 
'cause  shown;'  and  while  it  seems  that 
the  defalcation  in  the  office  of  collec- 
tor ought  to  be  sufficient  cause  for 
removal  from  the  office  of  treasurer 
within  the  contemplation  of  the  stat^ 
ute,   supra,  the  weight  of  authority 
indicates  and  supports  the  law  to  be 
that,  unless  the  incumbent  has  been 
convicted  in  a  court  of  law  prior  to 
such  proceeding,  the  misconduct  for 
which  a   removal   is   sought,   in  the 
absence  of  statutory  specifications  to 
the  contrary,  must  be  misconduct  with 
respect  to  the  execution  of  the  partic- 
ular office  from  which  the  incumbent 
is    sought   to    be    ousted,    and    such 
misconduct  must  constitute   a   legal 
cause  for  removal,  and  affect  a  proper 
administration    of    such    office.     The 
fundamental  notion  involved  in  this 
doctrine  is  that  of  condonation  for 
past  offenses;  and  it  seems  there  is 
especial    reason    for    its    application 
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with  respect  to  elective  offices.  This 
must  be  true  when  we  reflect  that  all 
presumptions  go  in  aid  of  the  incum- 
bent, and  that  thes,  constituency  which 
has  seen  fit  to  confer  the  office  by 
popular  election  is  presumed  to  have 
knowledge  of  prior  derelictions  of  the 
present  incumbent  in  the  former  office, 
condoned  his  offenses,  and  subse- 
quently awarded  him  a  new  commis- 
sion by  a  free  expression  of  the 
popular  will," 

But  in  State  ex  rel.  Schultz  v.  Pat- 
ton  (Mo.)  supra,  the  court  said  that  a 
conviction  for  embezzlement  would 
certainly  constitute  cause  for  remov- 
al, even  though  the  offense  was  mis- 
conduct in  the  prior  office. 

And  under  a  statute  authorizing  the 
mayor  and  council  of  a  city  to 
remove  a  marshal  of  the  police  force 
**for  incapacity  or  misbehavior  or 
nesrlect  of  duty,"  it  was  held  in  People 
ex  rel.  Bancroft  v.  Weygant  (1878) 
14  Hun  (N.  Y.)  546,  supra,  that  a 
marshal  could  not  be  removed  because, 
prior  to  his  appointment,  he  had,  as 
collector  of  taxes  for  the  city,  failed 
to  account  for  and  pay  over  to  the 
city  treasurer  money  collected  by  him. 
It  was  said  that  the  incapacity,  misbe- 
havior, or  neglect  of  duty  must  be 
established  in  respect  to  his  present 
office. 

III.  Doctrine  that  misconduct  in  former 
term  is  ffround  for  removal. 

I 

Although,  as  above  shown,  there 
are  many  cases  which  hold  that  mis- 
conduct in  a  prior  term  of  office  is  not 
jrround  for  removal  of  a  public  officer, 
there  is  an  almost  equal  number  of 
cases  to  the  contrary  effect,  that  such 
misconduct  may  constitute  a  ground 
for  removal  or  impeachment. 

Georgia.— Tibbs  v.  Atlanta  (1906) 
125  Ga.  18,  53  S.  E.  811. 

Iowa.— State  v.  Welsh  (1899)  109 
Iowa,  19,  79  N.  W.  369. 

Louisiana. — State  ex  rel.  Atty.-Gen. 
v.  Lazarus  (1887)  39  La.  Ann.  142,  1 
So.  361 ;  State  ex  rel.  Billon  v.  Bour- 
geois (1893)  45  La.  Ann.  1350,  14  So. 
28;  State  ex  rel.  Perez  v.  Whitaker 
(1906)  116  La.  947,  41  So.  218. 

Massachusetts*  —  Allen  v.  Tufts 
(reported  herewith)  ante,  274. 


Michigan. — ^Hawkins  v.  Grand  Rap- 
ids (1916)  192  Mich.  276,  158  N.  W. 
953,  Ann.  Cas.  1917E,  700. 

Minnesota. — See  State  ex  rel.  Doug- 
las V.  Megaarden  (1901)  85  Minn.  41, 
89  Am.  St.  Rep.  534,  88  N.  W.  412. 

Nebraska.— «tate  v.  Hill  (1893)  37 
Neb.  80,  20  L.R.A  573,  55  N.  W.  794 
(obiter). 

New  Mexico. — Territory  v.  Sanches 
(1908)  14  N.  M.  493,  94  Pac.  954,  20 
Ann.  Gas.  109. 

New  York.  —  See  People  ex  rel. 
Burby  v.  Auburn  (1895)  85  Hun,  601, 
33  N.  Y.  Supp.  165. 

Tennessee. — State  ex  rel.  Timothy 
V.  Howse  (1915)  134  Tenn.  67,  L.R.A. 
1916D,  1090,  183  S.  W.  510,  Ann.  Cas, 
1917C,  1125. 

Under  a  statute  permitting  removal 
of  certain  officers  "if  sufficient  cause 
is  shown  therefor,  and  it  appears 
that  the  public  good  so  requires,"  it 
was  held  in  Allen  v.  Tupts  (reported 
herewith)  ante,  274,  that  misconduct 
of  a  district  attorney  during  his  first 
term  of  office  might  be  shown  as  a 
ground  for  removal,  notwithstanding 
the  fact  that  he  had  subsequently  been 
re-elected.  The  court  said  that  the 
single  circumstance  of  a  re-election 
was  not  enough  to  prevent  inquiry  in- 
to the  acts  alleged  during  the  first 
term ;  that  some  of  the  charges  related 
to  matters  involving  moral  obliquity 
and  positive  crime  of  great  magnitude 
committed  in  connection  with  the 
office;  and  that  if  proven,  they  might 
be  found  to  constitute  sufficient  cause 
why  the  person  guilty  of  them  ought 
no  longer  to  hold  the  office;  that  de- 
fendant was  his  own  successor,  and 
in  substance  and  effect  the  service  was 
continuous. 

In  State  ex  rel.  Timothy  v.  Howse 
(Tenn.)  supra,  the  court  admitted 
that  possibly  the  weight  of  authority 
was  the  other  way,  but  held  that  the 
better  doctrine  was  that  which  per- 
mitted removal  from  public  office  for 
offenses  committed  'during  a  prior 
term.  There  was  a  statute  in  that 
state  "to  provide  for  the  removal  of 
unfaithful  public  officers,"  and  pre- 
scribing a  method  of  procedure  for 
that  purpose.  Provision  was  made 
for    removal    of    officers    who    shall 
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knowingly  or  wilfully  misconduct 
themselves  in  office,  or  who  shall 
knowingly  or  wilfully  neglect  to  per- 
form any  duty  enjoined  upon  such 
officer  by  any  of  the  laws  of  the  state." 
The  court  said:  ''Let  us  assume  that 
a  candidate  for  the  mayoralty  of  a 
city  is  elected  on  pledges  personally 
given  to  the  electorate  to  enforce  the 
laws;  that  he  is  elected,  and  that  in 
consequence  he  gains  control  of  the 
police  department  and  the  machinery 
for  law  enforcement;  that  near  the 
close  of  his  term,  in  order  to  a  re- 
election, he  uses  all  the  machinery 
intrusted  to  him  to  nullify  the  laws* 
effectiveness  for  the  purpose  of 
bringing  to  his  support  those  inter- 
ested in  nonenforcement;  that  by  use 
of  other  means  known  to  the  modern 
politician,  and  shown  in  this  record, 
he  is  elected.  May  it  be  said  that  the 
arm  of  the  law  is  too  short  to  reach 
and  remedy  this  wrong?  That  a  ma- 
jority of  the  votes  so  secured  operates 
to  render  immune  the  culprit?  If  so, 
the  law  itself  holds  out  a  reward,  under 
the  guise  of  condonation,  for  him  who 
subverts  the  law,  and  a  temptation  to 
perpetuate  himself  in  office  by  a  rep- 
etition of  the  acts  of  subversion, 
whether  they  be  acts  of  bribery  or  the 
use  of  funds  gathered  from  law  vio- 
lators as  the  price  of  their  protection. 
We  hold  that  the  law  is  not  to  be  thus 
made  the  instrument  of  its  own  un- 
doing. Any  doctrine  that  tends  in 
that  direction  does  not  commend  itself, 
and  should  be  rejected." 

The  cases  to  the  effect  that  one  can- 
not be  removed  from  office  for  offenses 
committed  during  a  prior  term  proceed, 
it  was  said  in  State  ex  rel.  Timothy  v. 
House  (Tenn.)  supra,  upon  the  doc- 
trine that  the  re-election  of  the  official 
operates  to  condone  his  past  offenses. 
This  doctrine  the  court  regarded  as 
repudiated  in  Day  v.  Sharp  (1913)  128 
Tenn.  340,  161  S.  W.  994. 

In  State  v.  Welsh  (1899)  109  Iowa, 
19,  79  N.  W.  369,  supra,  it  was  held  in 
an  action  to  remove  a  sheriff  from 
office  after  re-election,  that  acts  com- 
mitted during  his  first  term  of  office 
might  serve  as  the  basis  for  removal. 
The  court  said:  "The  very  object  of 
removal  is  to  rid  the  community  of  a 


corrupt,  incapable,  or  unworthy  official. 
His  acts  during  his  previous  term 
quite  as  effectually  stamp  him  as  such 
as  those  of  that  hg  may  be  serving. 
Re-election  does  not  condone  the  of- 
fense. Misconduct  may  not  have  been 
discovered  prior  to  election,  and,  in 
any  event,  had  not  been  established  in 
the  manner  contemplated  by  the  stat- 
ute. The  defendant  was  entitled  to  the 
office  until  his  successor  was  elected 
and  qualified.  .  .  .  Being  his  own 
successor,  the  identical  officer  con- 
tinued through  both  terms.  His  dis- 
qualification to  continue  in  the 
particular  office  results  from  the'com- 
mission  of  some  of  the  prohibited  act& 
during  his  incumbency.  .  .  .  This 
has  been  the  uniform  rule  in  impeach- 
ment trials,  where,  coupled  with  re- 
moval from  office,  is  the  penalty  of 
disqualification  to  hold  any  office  of 
honor,  trust,  or  profit  under  the  state. 
In  New  York,  Barnard,  J.,  was  im- 
peached during  his  second  term  for 
acts  committed  in  that  previous.  The 
same  was  true  of  the  impeachment  of 
Judge  Hubble,  of  Wisconsin,  and 
Governor  Butler,  of  Nebraska.  .  .  . 
For  many  purposes  each  term  of  office 
is  separate  and  entire.  This  is 
especially  true  with  respect  to  the 
obligation  of  sureties.  But  there  is  no 
reason  for  so  holding  as  to  the  incum- 
bent. Being  his  own  successor,  there 
is  no  interregnum.  His  qualification 
marks  the  only  connection  between  his 
term.  The  commission  of  any  of  the 
prohibited  acts  the  day  before  quite 
as  particularly  stamps  him  as  an  im- 
proper person  to  be  intrusted  with  the 
performance  of  the  duties  of  the 
particular  office  as  those  done  the  day 
after." 

And  in  State  ex.  rel.  Billon  v.  Bour- 
geois (1893)  45  La.  Ann.  1350,  14  So. 
28,  supra,  it  was  held  that  misfeasance 
of  a  sheriff  during  a  former  term  of 
office  was  ground  for  removal  after 
re-election.  It  was  said  that  the  in- 
tention of  the  Constitution  was  to  re- 
move from  office  an  incumbent  guilty 
of  certain  named  offenses,  and  that 
it  was  immaterial,  therefore,  whether 
they  were  committed  during  his 
present  or  immediately  preceding 
term;  that  his  inability  to  hold  the 
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office  resulted  from  the  commission  of 
said  offenses,  and  at  once  rendered 
him  unfit  to  continue  in  office,  and 
that  the  fact  that  he  had  been  re- 
elected did  not  condone  and  purge  the 
offense.  The  court  said,  also,  that  the 
great  weight  of  authority  is  that  an 
officer  may  be  impeached  while  in 
office  for  acts  committed  in  a  prior 
term,  citing  trials  of  Barnard,  J.,  of 
John  McGunn,  J.,  and  of  Prindle,  J., 
all  in  the  court  of  impeachment,  New 
York.  The  Constitution  provided  that, 
for  any  of  the  causes  enumerated, 
certain  officers  "shall  be  removed"  by 
judgment  of  the  district  court. 

The  impeachment  of  Barnard,  J.,  as 
set  out  in  Lincoln's  Constitutional 
History  of  New  York,  is  cited  supra, 
II.  a. 

To  the  same  effect  is  Territory  v. 
Sanches  (1908)  14  N.  M.  493,  94  Pac. 
954,  20  Ann.  Cas.  109,  supra,  where  the 
court,  although  admitting  that  the 
larger  number  of  cases  were  probably 
to  the  contrary,  held  that  misconduct 
and  corruption  of  a  sheriff  during  a 
previous  term  of  office  were  grounds 
for  removal  after  re-election.  The 
court  proceeded  on  the  principle  that 
the  object  of  the  removal  of  a  public 
officer  for  official  misconduct  is  not  to 
punish  the  officer,  but  to  improve  the 
public  service,  and  to  free  the  public 
from  an  unfit  officer;  and  that  an 
officer  is  not  less  unfit  to  hold  office 
because  his  misconduct  occurs  on  the 
last  day  of  his  term  of  office,  rather 
than  on  the  first  day  of  a  succeeding 
term. 

And  in  State  ex  rel.  Douglas  v. 
Megaarden  (1901)  85  Minn.  41,  89  Am. 
St.  Rep.  534,  88  N.  W.  412,  supra,  an 
action  for  the  removal  of  a  sheriff 
from  office,  the  contention  was  over- 
ruled that  acts  committed  by  the 
ofiicer  during  his  previous  term  could 
not  be  investigated  as  a  basis  for  re- 
moval, where  it  appeared  that  some  of 
the  charges  relating  to  the  previous 
term  were  of  the  same  nature  as  an 
act  occurring  during  his  present  term, 
and  that,  as  an  officer  during  the 
previous  term,  he  had  collected  illegal- 
ly and  still  retained  large  sums  of 
money.  The  court  said  it  had  no  doubt 
that  the  presentation   of   unfounded 


claims  for  services  by  a  sheriff  to  the 
county  board  for  allowance,  which  had 
been  collected  during  a  previous  term 
and  retained  into  a  succeeding  one, 
particularly  if  such  course  of  miscon- 
duct was  wilfully  continued  for  a  con- 
siderable period,  would  amount  to 
official  misconduct  which  would  justify 
removal  from  office. 

So,  where  the  acts  constituting  the 
misconduct  of  a  judge  whom  it  was 
attempted  to  remove  from  office  were 
continuous,  extending  over  several 
terms,  and  were  not  publicly  known 
until  the  succeeding  term,  it  was  held 
in  State  ex  rel.  Atty.-Gen.  v.  Lazarus 
(1887)  39  La.  Ann.  142,  1  So.  361, 
supra,  that  a  plea  denying  the  author- 
ity of  the  court  to  entertain  charges 
of  acts  committed  prior  to  the  begin- 
ning of  the  second  term  would  not  be 
sustained. 

In  Hawkins  v.  Grand  Rapids  (1916) 
192  Mich.  276, 158  N.  W.  953,  Ann.  Cas. 
1917D,  700,  supra,  the  court  said :  "We 
are  not  prepared  to  find  in  this  case, 
or  to  hold  as  a  general  rule,  that  the 
misconduct  of  an  officer,  who  is  his 
own  successor,  committed  during  the 
preceding  term,  may  not  be  inquired 
into  and  furnish  ground  for  his  re- 
moval." And  the  court  distinguished 
its  earlier  decision  in  Spe^d  v.  Com- 
mon Council  (Mich.)  cited  under  II.  b, 
supra,  on  the  ground  that  in  that  case 
the  officer  had  not  previously  been  an 
incumbent  of  the  office  from  which  it 
was  sought  to  remove  him. 

The  court  in  People  ex  rel.  Burbv 
V.  Auburn  (1895)  85  Hun,  601,  33  N.  Y. 
Supp.  165,  supra,  seemingly  approves 
the  doctrine  that  acts  of  misfeasance 
by  an  officer  during  a  prior  term  may 
be  a  ground  for  removal,  although  in 
this  case  the  whole  matter,  the  court 
said,  was  carried  into  the  subsequent 
term,  where  a  city  attorney,  who  dur- 
ing his  first  term  had  made  a  stipu- 
lation in  a  case  in  which  judgment 
had  been  rendered  against  the  city,  to 
abide  the  decision  of  the  general  term, 
and  not  to  appeal  to  the  court  of  ap- 
peals, after  his  reappointment  to  office, 
in  effect  denied  that  he  had  executed 
such  a  stipulation. 

In  the  syllabus  by  the  court  in  Tibbs 
V.  Atlanta  (1906)  125  Ga,  18,  53  S.  E. 
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81  ly  supra,  the  rule  is  laid  down  that 
a  board  of  police  commissioners  may 
discharge  a  policeman  for  conduct 
prior  to  his  employment,  when  it  sub- 
sequently appears  that  such  conduct 
would  disqualify  the  person  from  effi- 
cient service,  or  that  the  retention,  of 
such  person  is  not  calculated  to  im- 
prove the  discipline  or  efficiency  of  the 
force ;  and  that  this  is  especially  true 
where  the  conduct  consists  of  acts 
done  during  a  previous  term  of  service 
as  a  policeman.  The  court  said:  "It 
appeared  that  Tibbs  had  been  serving 
as  a  policeman  and  that  hiis  term  had 
expired,  and  it  was  during  the  service 
of  this  expired  term  that  he  committed 
the  act  charged  against  him.  He  was 
afterwards  re-elected.  The  contention 
is  that  after  a  policeman  has  been 
elected  the  board  of  police  commis- 
sioners have  no  right  to  discharge  him 
for  conduct  prior  to  his  election,  if 
such  conduct  was  known  to  the  board 
at  the  time  of  his  election.  We  can- 
not assent  to  a  proposition  which  will 
so  hamper  the  board  in  its  control  of 
the  officers  of  the  police  department. 
The  board  may  know  of  the  conduct 
of  an  individual  who  is  elected,  and, 
at  the  time  of  the  election,  may  not 
have  a  just  appreciation  of  the  in- 
jurious effects  upon  the  efficiency  and 
discipline  of  the  force  that  the  election 
of  such  a  person  would  have,  and  it 
would  be  disastrous  to  the  public 
interests  if  they  were  compelled  to 
keep  in  the  employ  of  the  city  a  police- 


man whose  conduct  was,  prior  to  his 
election,  of  such  a  character  as  to 
make  him  a  disturbing  element  in  the 
force." 

And  in  the  syllabus  by  the  court  in 
State  ex  rel.  Perez  v.  Whitaker  (1906) 
116  La.  947,  41  So.  218,  supra,  it  is 
said:  "If  an  offender  is  still  in  office, 
he  may  be  removed,  although  the  act 
charged  was  committed  during  his 
previous  term  of  the  same  office."  But 
from  the  opinion  it  appears  that  the 
court  regarded  the  period  of  service 
of  the  officer,  an  inspector  of  police, 
as  continuous,  and  not  as  divided,  as 
it  was  contended,  into  two  terms, 
through  the  enactment  of  a  new  law 
under  which  the  police  force  was  re- 
organized. 

Although  obiter,  so  far  as  the  point 
under  consideration  is  concerned,  at- 
tention is  called  to  the  statement  in 
State  V.  Hill  (1893)  37  Neb.  80,  20 
L.R.A.  578,  55  N.  W.  794,  supra,  where 
the  court,  in  holding  that  the  power 
of  impeachment  could  not  be  exercised 
after  the  person  had  gone  out  of  office, 
said :  "The  object  of  impeachment  is 
to  remove  a  corrupt  or  unworthy 
officer.  If  his  term  has  expired,  and 
he  is  no  longer  in  office,  that  object  is 
attained,  and  the  reason  for  his  im- 
peachment no  longer  exists;  but,  if 
the  offender  is  still  an  officer,  he  is 
amenable  to  impeachment,  although 
the  acts  charged  were  committed  in 
his  previous  term  of  the  same  office." 

R.  £i«  11. 


MACMILLAN  COMPANY 

V. 

E.  P.  CLARKE,  et  al.,  State  Board  of  Education  et  aL 

California  Supreme  Court  (In  Banc)  ^  December  17,  1920* 

(_  Cal.  — ,  194  Pac  1030.) 

Schools  —  free  textbooks  —  necessity  of  constitutional  authority. 

1.  Express  constitutional  authority  is  not  necessary  to  enable  the  legis- 
lature to  provide  free  textbooks  for  high  schools,  although  the  Constitu- 
tion expressly  confers  such  power  with  respect  to  elementary  schools. 

[See  note  on  this  question  beginning  on  page  299.] 

Evidence  —  presumption  of  constitu-     presumed  to  be  within  the  constita- 
tionality  of  statute.  tional  power. 

2.  Every  act  of  the  legislature  is         [See  6  R.  C.  L.  97;  26  R.  C.  L.  1000.] 


MACMILLAN 

(—  Cat.  — , 

Constttutioiial  law  —  prohibition  of 
gifts  —  free  8clioolbook8. 

3.  A  constitational  prohibition  of 
gifts  of  public  money  or  things  of 
value  to  individuals  does  not  prevent 
the  provision  of  free  books  for  high 
school  pupils. 

Tax  —  levy  by  legislature  —  free  text- 
books. 

4.  A  statutory  provision  that»  upon 
vote  of  a  majority  of  the  residents  of 
the  district,  textbooks  shall  be  fur- 
nished free  to  high  school  pupils,  does 
not  violate  a  constitutional  provision 
forbidding  the  legislature  to  impose 
taxes  upon  municipal  corporations  for 
mnnicipal  purposes,  if  the  money  will 
be  secured  under  tiie  provisions  of  a 
statute  requiring  county  supervisors 
to  levy  a  tax  suflteient  to  maintain  the 
schools  upon  estimate  by  the  school 
authorities  of  the  amount  necessary. 
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Statutes  —  Invalidity  in  part  —  effect 
on  whole, 

5.  The  invalidity  of  a  provision  of  a 
statute  providing  for  free  schoolbooks, 
which  relates  to  the  recovery  of  money 
expended  for  books  for  nonresident 
pupils,  does  not  render  invalid  the  pro- 
vision authorizing  the  furnishing  of 
free  books  for  use  in  the  schools. 

[See  6  R.  C.  L.  121  et  seq.] 

Tax  —  levy  on  municipality  —  effect 
on  school  district. 

6.  School  districts  are  not  within 
the  operation  of  a  constitutional  pro- 
vision depriving  the  legislature  of  the 
power  to  levy  taxes  on  the  inhabitants 
of  municipal  corporations  for  the  ben- 
efit of  such  corporations,  so  as  to  pre- 
vent the  legislature  from  imposing 
burdens  for  the  maintenance  of  the 
schools  which  must  be  met  by  local 
levies. 


(Shaw,  J.,  dissents.) 


Application  by  petitioner  for  a  writ  of  mandate  to  require  respondents 
to  issue  a  list  of  high  school  textbooks  in  accordance  with  the  require- 
ments of  §  1750  of  the  Political  Code.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Gushing  &  Cushing,  William 
H.  Gorrill,  and  Erwin  E.  Richter,  for 

petitioner: 

The  Free  Textbook  Act  is  unconsti- 
tational. 

Hughes  V.  Ewing,  98  Cal.  414,  28 
Pac.  1067;  McCabe  v.  Carpenter,  102 
CaL  469,  36  Pac.  836;  People  ex  rel. 
Fixley  v.  Lodi  High  School  Dist.  124 
Cal.  694,  57  Pac.  660;  Fatjo  v.  Pfister, 
117  Cal.  83,  48  Pac.  1012. 

Messrs.  U.  S.  Webb,  Attorney  Gen- 
eral, and  Leon  French,  Deputy  At- 
torney General,  for  respondents : 

Under  the  provisions  of  the  act  in 
qoestion  the  legislative  power  govern- 
ing the  high  school  district  is  given 
fall  and  entire  discretion  as  to  the  fil- 
ing of  the  statement  of  expenditure, 
and  the  legislature  may  properly  au- 
thorize such  a  governing  body  to  levy 
atax. 

Board  of  Education  v.  Trustees,  129 
Cal.  599,  62  Pac.  178;  Nevada  Nat. 
Bank  v.  Kern  County,  6  Cal.  App.  638, 
91  Pac.  122 ;  McCabe  v.  Carpenter,  102 
€al.  470,  36  Pac.  836;  People  ex  rel. 
Pixley  V.  Lodi  High  School  Dist.  124 
Cal.  694,  57  Pac.  660;  Savings  &  Loan 
See.  V.  Austin,  46  Cal.  415. 
17  A.L.R.— 19. 


Sloane,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  application  for  a  writ 
of  mandate  to  require  the  respond- 
ents, the  state  board  of  education, 
and  the  state  superintendent  of  in- 
struction, to  issue  a  list  of  high 
school  textbooks  in  conformity  to 
the  requirements  of  §  1750  of  the 
Political  Code. 

The  only  question  presented  is  as 
to  whether  said  section  of  the  Polit- 
ical Code  has  been  repealed  and  a 
different  procedure  substituted  by 
the  act  of  the  legislature  'entitled 
"An  Act  to  Provide  for  the  Adoption 
of  Textbooks  for  Use  in  the  Public 
High  Schools  of  the  State  and  for 
Furnishing  Textbooks  for  the  Pupils 
of  Such  Schools,"  approved  May  18, 
1917,  referred  to  as  the  Free  Text- 
book Act  (Stat.  1917,  p.  729).  It 
seems  to  be  conceded  by  petitioners 
that  their  right  to  the  relief  demand- 
ed depends  upon  a  showing  that  the 
last-cited  act  is  invalid  and  inop- 
erative. 
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Petitioner  cioncisely  states  its  po- 
sition in  the  following  words:  "If 
the  Free  Textbook  Act  contains  pro- 
visions that  conflict  with  this  section 
(Pol.  Code,  §  1750) ,  and  therefore  in 
form  repeals  the  same,  the  repeal  is 
void,  since  the  repealing  statute  is 
unconstitutional.  If,  on  the  other 
hand,  the  provisions  of  the  two  stat- 
utes are  not  inconsistent,  the  Polit- 
ical Code  section  is  likewise  in  ex- 
clusive force  and  effect,  since  the 
other  statute  is  unconstitutional." 

Two  grounds  of  unconstitution- 
ality are  relied  on:  First,  that 
there  is  no  authority  under  the  Con- 
stitution of  California  for  providing 
free  textbooks  to  high  school  pu- 
pils; and,  second,  that  the  act  in 
question  is  violative  of  §  12  of  ar- 
ticle 11  of  the  Constitution,  in  that 
it  is  an  attempt  to  impose  taxes  upon 
the  high  school  districts  by  direct 
legislative  authority  and  without  the 
interposition  of  the  corporate  of- 
ficers in  whom  the  power  to  assess 
and  collect  local  taxes  is  vested. 

The  obnoxious  portions  of  said 
act  are  contained  in  §§  1  and  2  there- 
of, which  are  as  follows : 

"Section  1.  The  high  school  board 
of  each  and  every  high  school  dis- 
trict shall  adopt  textbooks  for  use 
in  such  district  from  a  list  pre- 
scribed by  the  state  board  of  ed- 
ucation. Such  list  shall  include 
textbooks  in  such  high  school  sub- 
jects as,  in  the  judgment  of  the  state 
board  of  education,  require  the  use 
of  textbooks;  provided,  that  sep- 
arate classics  in  English  and  mod- 
ern languages  need  not  be  listed, 
The  high  school  board  of  each  and 
every  high  school  district  may  pur- 
chase textbooks  for  the  use  of  pupils 
enrolled  in  the  high  schools  of  such 
district,  which  textbooks  shall,  at  all 
times,  be  and  remain  the  property 
of  such  district,  to  be  supplied  to 
the  pupils  thereof  for  use  without 
charge,  or  at  an  annual  rental,  pay- 
able in  advance,  which  shall  not  ex- 
ceed three  dollars  for  all  textbooks 
required  by  any  pupil  during  any 
school  year;  provided,  that  after 
July  1,  1920,  textbooks  shall  be  so 
supplied    to    pupils    of    the    high 


schools  without  charge.  Whenever 
a  majority  of  the  heads  of  families 
or  a  majority  of  the  electors  in  any 
high  school  district  shall  petition  in 
writing  the  high  school  board  to  fur- 
nish textbooks  free  for  the  use  of 
the  pupils  enrolled  in  such  high 
school  district,  it  shall  thereafter  be 
the  duty  of  the  high  school  board  to 
furnish  such  textbooks  free  for  the 
use  of  such  pupils.  The  high  school 
board  may  pay  for  textbooks  fur- 
nished in  accordance  with  the  pro- 
visions of  this  act,  out  of  the  spe- 
cial fund  of  such  high  school  dis- 
trict. All  moneys  collected  for 
rental  of  textbooks  shall  be  deposit- 
ed in  the  county  treasury  to  the 
credit  of  such  high  school  district 
within  thirty  days  after  collection. 
"Sec.  2.  Whenever  the  high 
school  board  of  any  high  school  dis- 
trict purchases  textbooks  for  the 
use  of  pupils  residing  in  portions  of 
the  county  not  included  in  any  high 
school  district  and  attending  the 
high  school  of  such  district,  and 
furnishes  textbooks  free  for  the  use 
of  such  pupils,  the  board  may,  on  or 
before  August  1st  of  each  year,  file 
with  the  county  superintendent  of 
schools  of  the  county  in  which  such 
pupils  reside,  a  list  of  such  pupils 
and  an  itemized  statement  of  the 
amount  expended  for  textbooks  for 
their  use  during  the  preceding  school 
year.  The  county  superintendent  of 
schools  shall  include  such  amount  in 
his  estimate  of  the  county  high 
school  fund  required,  and  the  board 
of  supervisors  shall  include  the 
amount  in  levying  the  county  high 
school  fund.  Before  the  county 
superintendent  of  schools  shall  ap- 
portion any  of  the  county  high 
school  fund  on  average  daily  attend- 
ance, he  shall  transfer  from  said 
fund  to  the  fund  of  each  of  the  sev- 
eral high  school  districts  of  the 
county,  or  draw  a  warrant  in  favor 
of  the  board  of  trustees  of  such  high 
school  district,  for  the  amount 
claimed  by\  each  on  account  of  text- 
books furnished  free  for  the  use  of 
pupils  residing  in  portions  of  the 
county   not   included   in   any  high 
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school  district,  and  attending  such 
high  school." 

It  may  be  conceded  that  there  is 
no  specific  authQ;rity  in  the  Consti- 
tution for  furnishing  free  textbooks 
to  pupils  of  high  schools.  Section  7 
of  article  9  of  the  Constitution  pro- 
vides for  the  adoption  of  a  uniform 
system  of  textbooks  for  use  in  the 
day  and  evening  elementary  schools 
throughout  the  state,  and  directs 
that  they  "shall  be  furnished  and 
distributed  by  the  state  free  of  cost 
or  any  charge  whatever,  to  all  chil- 
dren attending  the  day  and  evening 
elementary  schools  of  the  state." 

High  schools  are  not  a  part  of  the 
elementary  school  system  of  the 
state.  Section  6  of  article  9  of  the 
Constitution  provides  that  "the  pub- 
lic school  syfiltem  shall  include  day 
and  evening  elementary  schools, 
and  such  day  and  evening  secondary 
schools,  normal  schools,  and  tech- 
nical schools  as  may  be  established 
by  the  legislature;"  arid  in  provid- 
ing such  secondary  schools  the  legis- 
lature has  declared  (Pol.  Code,  § 
1720)  that  "the  secondary  schools 
of  the  state  shall  be  known  and  des- 
ignated as  high  schools  and  technical 
schools  and  junior  colleges." 

While  it  is  thus  apparent  that  no 
direct  constitutional  provision  has 
been  made  for  free  textbooks  in  high 
schools,  and  that  the  free  textbook 
provision  of  §  7  of  article  9  only  ap- 
plies to  elementary  schools,  no  good 
reason  has  been  suggested  why  any 
further  constitutional  authority 
should  be  needed  for  supplying  free 
textbooks  to  pupils  in  the  high 
schools  at  the  discretion  of  the  legis- 
lature than  the  general  powers 
granted  by  the  Constitution  under 
which  the  high  school  system  itself 

has  been  created, 
operated,  and  main- 
tained. Section  5 
of  article  9  of  the 
Constitution  directs 
that  the  legislature  "shall  provide 
for  a  system  of  common  schools  by 
which  a  free  school  shall  be  kept  up 
and  supported  in  each  district  at 
least  six  months  in  every  year,"  and 
§  6,  in  addition  to  authorizing  such 


Scboolo — free 
text1>oo1f0— 
necesiilty  of 
conn  tit  ntloiMil 
antliority. 


secondary  schools  as  may  be  estab- 
lished by  the  legislature,  further 
provides  that  the  legislature  may 
authorize  and  cause  to  be  levied  a 
special  state  school  tax  for  the  sup- 
port of  day  and  evening  secondary'' 
schools  and  technical  schools,  and 
that  "all  revenue  derived  from  such 
special  tax  shall  be  applied  exclu- 
sively to  the  support  of  the  schools 
for  which  sdch  special  tax  shall  be 
levied."  The  liberal  policy  of  the 
state  toward  the  maintienance  of 
public  schools  is  declared  by  §  1  of 
article  9  of  the  Constitution:  "A 
general  diffusion  of  knowledge  and 
intelligence  being  essential  to  the 
preservation  of  the  righti^  and  lib- 
erties of  the  people,  thct  legislature 
shall  encourage  by  all  suitable  means, 
the  promotion  of  intellectual,  scien- 
tific, moral,  and  agricultural  im- 
provement." 

There  are  other  references  in  the 
Constitution  to  supplement  the  con- 
clusion that  the  organization,  man- 
agement, and  support  of  the  public 
school  system  has  been  left  within 
the  legislative  discretion,  subject  to 
the  few  mandatory  provisions  quot- 
ed, whereby  it  was  intended  to  safe- 
guard certain  features  of  elemen- 
tary education  by  the  Constitution 
itself. 

There  is  nothing  in  the  constitu- 
tional requirement  that  free  text- 
books shall  be  supplied  to  the  ele-> 
mentary  schools  which  negatives  a 
legislative  power  to  also  supply  free 
textbooks  to  secondary  schools. 

It  is  merely  a  question  of  how  far 
the  legislature  may  go  in  its  pater- 
nal provision  for  the  cause  of  educa- 
tion without  exceeding  the  bounds  of 
the  general  constitutional  discretion 
that  has  been  granted.  There  is 
nothing  in  the  nature  of  the  provi- 
sion of  textbooks  for  the  use  of  high 
school  pupils  to  require  different  or 
more  specific  constitutional  author- 
ity than  has  been  found  sufficient 
for  the  building  and  furnishing 
schoolhouses,  employing  teachers, 
supplying  crayons,  pens,  pencils, 
and  stationery,  maps,  charts,  and 
other  high  school  equipment. 

The  presumption   which  attends 
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every  act  of  the  legislature  is  that  it 
is  within  the  constitutional  power. 

E^fdenee-  '^^^    legislature    is 

vresumptioii  of    vested      with     the 

Sf"  taSti"*"*'^  whole  of  the  legis- 
lative power  of  the 
state,  and  maj  deal  with  any  sub- 
ject within  the  scope  of  civil  govern- 
ment unless  it  is  restrained  by  the 
provisions  of  the  Constitution,  and 
the  presumption  that  the  legislature 
is  acting  within  the  Constitution 
holds  good -until  it  is  made  to  appear 
in  what  particular  it  is  violating 
constitutional  limitations.  Re  Ma- 
dera Irrig.  Dist.  Bonds,  92  Cal.  296, 
14  L.R.A.  755,  27  Am.  St.  Rep.  106, 
28  Pac.  272,  675. 

We  have,  been  able  to  find  no  au- 
thority guestioliing  the  right  of  tibe 
legislature  to  provide  free  text- 
books in  the  high  schools.  There  are 
decisions  holding  that  boards  of  ed- 
ucation and  trustees  of  school  dis- 
tricts cannot  exercise  such  power 
under  general  authority  to  provide 
necessary  supplies  for  the  schools, 
and  without  express  legislative 
sanction,  but  such  limitation  of  pow- 
er is  obvious.  The  implication  is 
generally  conceded,  however,  that 
such  power  does  not  rest  with  the 
legislature  in  the  absence  of  con- 
stitutional restraint.  Board  of  Ed^^ 
ucation  v.  Detroit,  80  Mich.  548,  45 
N.  W.  585;  Harris  v.  Kill,  108  El. 
App.  305;  Honey  Creek  School  Twp. 
V.  Barnes,  119  Ind.  213,  21  N.  E. 
747. 

The  people  have  seen  fit  to  safe- 
guard certain  features  of  a  free 
school  system  by  mandatory  provi- 
aions  of  the  Constitution,  relating 
particularly  to  elementary  schools, 
but  beyond  this,  in  the  matter  of 
secondary  and  high  schools,  the  leg- 
islature seems  to  be  left  with  ple- 
nary power  to  act  in  its  discretion 
for  the  public  welfare. 

In  considering  the  power  of  the 
legislature  of  Indiana  to  establish 
a  free  library,  the  supreme  court  of 
that  state  (School  City  v.  Forrest, 
168  Ind.  94,  78  N.  E.  187) ,  applying 
the  jreneral  provisions  of  §  1,  ar- 
ticle 8,  of  the  Indiana  state  Constitu- 


tion, which  is  the  same,  in  substance, 
as  §  1  of  article  9  of  our  Con- 
stitution, says:  ''That  article  pro- 
vides that  'knowledge  and  learning, 
generally  diffused  throughout  a  com- 
munity»  being  essential  to  the  pres- 
ervation of  a  free  government,  it 
shall  be  the  duty  of  the  general  as- 
sembly to  encourage,  by  all  suitable 
means,  moral,  intellectual,  scientific, 
and  agricultural  improvement,  and 
to  provide,  by  law,  for  a  general  and 
uniform  system  of  common  schools, 
wherein  tuition  shall  be  without 
charge  and  equally  open  to  all.'  It 
may,  with  propriety,  be  said  that  a 
law  providing  for  the  organization 
and  maintenance  of  public  libraries 
is  a  part  of  the  educational  system 
of  the  state." 

In  McGee  v.  Franklin  Pub.  Co.  16 
Tex.  Civ.  App.  216,  39  S.  W.  385, 
the  Texas  court  of  civil  appeals,  in 
applying  §  1  of  article  7  of  the  Con- 
stitution of  Texas,  which  provides 
that  "it  shall  be  the  duty  of  the  leg- 
islature of  the  state  to  establish  and 
make  suitable  provision  for  the  sup- 
port and  maintenance  of  an  efficient 
system  of  free  schools,''  says,  in  lan- 
guage very  pertinent  to  the  situation 
here,  that  the  section  quoted  ''is  a 
command  to  the  legislature  to  adopt 
such  ends  and  means  and  appli- 
ances, as,  in  its  discretion,  it  may 
regard  as  necessary  or  useful  for  the 
support  and  maintenance  of  an  effi- 
cient system  of  free  schools.  The 
true  meaning  to  be  given  to  the  term 
'efficient  system'  embraces  the  idea 
of  instruction  in  an  enlarged  sense,  ' 
and  not  that  it  should  be  confined  to 
narrow  lines.  Its  meaning  is  broad 
enough  to  allow  such  a  scheme  of  in- 
struction as  the  legislature  in  the  ex- 
ercise of  its  discretion  may  provide. 
It  may  include  all  the  .  .  .  ap- 
pliances that  are  used  in  this  en- 
lightened age  that  are  necessary  or 
useful  as  a  part  of  an  efficient  'sys- 
tem' of  public  schools;  and,  in  fur- 
thering and  providing  for  this  effi- 
cient system,  the  legislature  may  ex- 
ercise its  discretion  in  determining 
what  may  be  necessary  or  useful  as 
a  part  of  it." 
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We  see  no  grounds  for  holding 
that  the  express  and  mandatory  re- 
quirement of  our  Constitution,  that 
tree  textbooks  shall  be  furnished  to 
pupils  of  the  elementary  schools, 
should  be  construed  as  a  limitation 
upon  the  power  of  the  legislature  to 
also  furnish  free  textbooks  for  the 
use  of  high  school  pupils.  It  may 
well  be  that  it  was  considered  ex- 
pedient in  this  as  in  other  respects 
to  require  legislative  action  in  behalf 
of  the  elementary  schools,  and  to 
leave  the  provisions  for  more  ad- 
vanced education  to  the  discretion 
of  the  legislature.  Express  enu- 
meration of  legislative  powers  is  not 
exclusive  of  others  not  named  unless 
accompanied  by  negative  terms.  Ex 
parte  McCarthy,  29  Cal.  395.  A 
construction  of  a  provision  of  the 
Constitution  of  Colorado,  involving 
the  application  of  this  doctrine,  is 
upheld  by  the  supreme  court  of  that 
state.  The  Constitution  of  Colorado 
requires  the  legislature  to  provide 
for  the  maintenance  of  a  uniform 
system  of  free  public  schools 
throughout  the  state  for  the  educa- 
tion of  all  residents  between  the 
ages  of  six  and  twenty-one  years. 
On  a  question  as  to  the  power  of  the 
legislature  to  establish  a  kinder- 
garten for  pupils  under  the  age  of 
six  years  the  court  in  Re  Kinder- 
garten School,  18  Colo.  234,  19 
L,R.A.  469, 32  Pac.  422,  says :  "The 
legislature  being  invested  with  com- 
plete power  for  all  the  purposes  of 
civil  government,  and  the  state  Con- 
stitution being  merely  a  limitation 
upon  that  power,  the  court  will  look 
into  it,  not  to  see  if  the  enactment 
in  question  is  authorized,  but  only  to 
see  if  it  is  prohibited.  Unless, 
therefore,  the  Constitution,  in  ex- 
press terms  or  by  necessary  implica- 
tion, limits  it,  the  legislature  may 
exercise  its  sovereign  power  in  any 
way  that,  in  its  judgment,  will  best 
subserve  the  general  welfare.  Read 
in  the  light  of  this  rule  of  interpre- 
tation, and  the  wise  and  liberal 
policy  of  the  state  in  educational 
matters,  the  section  is  clearly  man- 
datory, and  requires  affirmative  ac- 


tion on  the  part  of  the  legislature  to 
the  extent  and  in  the  manner  spec- 
ified, and  is  in  no  measure  prohib- 
itory or  a  limitation  of  its  power  to 
provide  free  schools  for  childiren  un- 
der six  years  of  age,  whenever  it 
deems  it  wise  and  beneficial  to  do 


yy 


SO. 

It  seems  clear  under  the  com- 
prehensive direction  of  our  Consti- 
tution, which  requires  tiiat  the 
legislature  "shall  encourage  by  all 
suitable  means  the  promotion  of  in- 
tellectual, scientific,  moral,  and  ag- 
ricultural improvement,"  through 
the  agency  of  a  free  public  school 
system,  that  the  right  to  extend  the 
free  use  of  textbooks  can  only  be 
questioned  under  some  express  con- 
stitutional limitation.  It  has  been 
suggested,  although  the  point  is  not 
raised  by  the  petitioner  in  this  pro- 
ceeding, that  such  inhibition  is 
found  in  §  31  of  article  4,  of  the  Con- 
stitution, which  provides  that  the 
legislature  shall  not  have  power  "to 
make  any  gift  or  ^„,^„„^,^,^, 
authorize  the  mak-  la^^pvohtbttion 

ing  of  any  gift  of  •.'..•^oVSiTo'E? 
any  public  money  or 
thing  of  value  to  any  individual.''' 
It  would  appear  that  this  objection,, 
if  pertinent,  applies  to  every,  phase 
of  a  free  school  system  as  well  as 
to  the  free  use  of  textbooks.  All  the 
furnishing,  equipment,  and  appli- 
ances  of  our  public  schools — ^the  very 
tuition  itself — ^are  a  contribirtion  of 
something  of  value  to  the  school  pa- 
trons. To  argue  that  some  of  these 
agencies,  and  not  all,  are  expressly 
authorized  for  the  benefit  of  the 
school  population  by  the  general  con- 
stitutional provisions  for  the  main- 
tenance of  a  free  school  system,  or 
that  the  scope  of  school  service  is 
limited  to  rudimentary  education  in 
the  "three  R's"  and  such  equipment 
as  was  deemed  sufficient  when  our 
Constitution  was  adopted,  is  to  place 
our  public  schools  under  the  blight 
of  the  "dead  hand,"  with  no  chance 
for  expansion  and  development  in 
line  with  our  growing  culture  and 
civilization.  Such  a  construction 
would  be  a  serious  limitation  upon 
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the  numerous  high  school  centers 
throughout  the  state  of  California, 
and  the  normal  and  technical 
schools,  with  their  costly  and  elab- 
orate equipment  of  libraries,  chem- 
ical, electrical,  mechanical  labora- 
tories and  appliances  provided  for 
the  use  of  pupils. 

The  true  explanation  of  the  ap- 
parent conflict  of  authority  would 
seem  to  be  that  the  free  school  sys- 
tem, with  all  its  equipment,  is  not 
primarily  a  service  to  the  individual 
pupils,  but  to  the  community,  just  as 
fire  and  police  protection,  public  li- 
braries, hospitals,  playgrounds,  and 
the  numerous  other  public  service 
utilities  which  are  provided  by  tax- 
ation, and  minister  to  individual 
needs,  are  for  the  benefit  of  the  gen- 
eral public.  It  is  so  interpreted  by 
the  introductory  declaration  of  our 
constitutional  provisions  for  a  free 
school  system  that  "a  general  dif- 
fusion of  knowledge  and  intelli- 
gence," is  "essential  to  the  preserva- 
tion of  the  rights  and  liberties  of  the 
people." 

It  is  to  be  noted  that  under  the 
Free  Textbook  Act  the  books  remain 
the  property  of  the  district,  and  the 
pupils  have  the  use  of  them  only  in 
substantially  the  same  manner  that 
they  have  the  use  of  other  school  ap- 
pliances. To  hold  that  the  legisla- 
ture is  without  power  to  provide 
textbooks  for  the  high  school  pupils 
would  place  a  limitation  upon  its  dis- 
cretion in  encouraging  "by  all  suit- 
able means  the  promotion  of  intel- 
lectual, scientific,  moral,  and  agri- 
cultural improvement"  that  might 
seriously  cripple  our  boasted  system 
of  public  education. 

The  second  point  of  contention  is 
raised  under  §  12  of  article  11  of  the 
-Constitution,  which  is  as  follows: 
"The  legislature  shall  have  no  power 
to  impose  taxes  upon  counties,  cities, 
towns,  or  other  public  or  municipal 
corporations,  or  upon  the  inhab- 
itants or  property  thereof,  for  coun- 
ty, city,  town,  or  other  municipal 
purposes,  but  may,  by  general  laws, 
vest   in   the   corporate   authorities 


thereof  the  power  to  assess  and  col- 
lect taxes  for  such  purposes." 

It  is  claimed  that  a  school  district 
comes  within  the  application  of  this 
section,  and  that  taxes  for  high 
school  purposes  are  for  county  or 
municipal  purposes  within  the 
meaning  of  this  section.  McCabe  v. 
Carpenter,  102  Cal.  469,  3  Pac. 
836 ;  Hughes  v.  Ewing,  93  Cal.  414, 
28  Pac.  1067. 

The  general  procedure  for  esti- 
mating and  levying  taxes  for  main- 
tenance of  high  schools  is  provided 
in  §§  1756  and  1757  of  the  Political 
Code.  Under  §  1756  it  is  made 
the  duty  of  the  high  school  board 
to  make  and  file  with  the  county 
superintendent  of  schools  an  es- 
timate of  the  amount  of  money 
required  for  maintaining  the  high 
school  of  said  district  for  the  cur- 
rent school  year,  showing  the 
amounts  required  for  (a)  teachers' 
salaries;  (b)  current  expenses ;  (c) 
books,  magazines,   and  apparatus; 

(d)  sites,  buildings,  and  furniture; 

(e)  other  miscellaneous  expenses. 
Should  the  board  of  any  county  high 
school  district  fail  to  make  this  es- 
timate it  becomes  the  duty  of  the 
county  superintendent  of  schools  to 
make  it.  Such  estimate,  when  fully 
prepared,  is  to  be  submitted  to  the 
board  of  supervisors.  Section  1757 
directs  that  the  board  of  supervisors 
at  the  time  of  making  the  tax  levy 
for  the  year  for  county  purposes 
shall  levy  a  special  tax  on  the  prop- 
erty of  the  high  school  district  "suf- 
ficient in  amount  to  carry  out  the 
purposes  legally  specified  in  the  es- 
timate." 

The  constitutionality  of  such  a 
levy  and  its  conformity  to  the  limi- 
tations imposed  by  §  17,  article  11, 
of  the  Constitution,  is  upheld  by  this 
court.  People  ex  rel.  Pixley  v.  Lodi 
High  School  Dist.  124  Cal.  694,  57 
Pac.  660;  Board  of  Education  v. 
Trustees,  129  Cal.  599,  62  Pac.  173 ; 
Brown  v.  Visalia,  141  Cal.  372,  74 
Pac.  1042.  The  money  collected  un- 
der the  tax  levy  so  provided  for  is 
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required  by  §  1763  of  the  Political 
Code  to  be  placed  in  a  special  fund 
for  the  high  school  district  for  which 
it  was  intended,  to  be  used  only  for 
the  purposes  for  which  the  same  was 
levied,  and  such  moneys  are  made 
available  for  all  legitimate  supplies 
for  the  schools.  The  Free  Text- 
book Act  under  consideration  here 
provides  that  the  high  school  board 
may  pay  for  textbooks  furnished  in 
accordance  with  the  provisions  of 

Xax— levT  by  ^^    ^^^    ^^^    ^^    *^^ 

leartalatnre—  Special  f  UUd  of  SUCh 

free   textbool...       j^j^j^  ^^j^^j  district. 

There  thus  appears  to  have  been 
provided  an  adequate  and  valid 
method  of  procuring  and  paying  for 
free  textbooks  under  this  disputed 
act. 

The  decision  in  the  case  of  Mc- 
Cabe  V.  Carpenter,  supra,  relied 
upon  by  petitioner,  is  made  inap- 
plicable to  the  present  case  by  the 
fact  that  the  statute  under  which 
that  decision  was  rendered  now 
stands  amended  for  the  express  pur- 
pose of  meeting  the  objection  there 
raised.  At  the  time  of  the  tax  levy 
there  called  in  question,  the  Act  to 
Provide  for  the  Establishment  of 
High  Schools,  approved  March  20, 
1891  (Stat.  1891,  p.  182),  required 
an  estimate  to  be  made  by  the  coun- 
ty superintendent  of  schools  and  to 
be  furnished  to  the  board  of  super- 
visors, and  made  it  the  duty  of  such 
board  of  supervisors  "to  levy  such 
rate  as  will  produce  the  amount  es- 
timated to  be  necessary  for  such 
purpose."  It  was  held  in  that  case 
that  the  legislature  had  attempted  to 
vest  in  the  county  superintendent  of 
schools  legislative  power  to  deter- 
mine the  amount  of  the  tax  levy  and 
had  deprived  the  local  body  whose 
duty  it  was  to  levy  taxes  of  all  dis- 
cretion in  jfixing  the  amount  to  be 
raised,  amd  was  therefore  unconsti- 
tutional. By  the  High  School  Act  of 
1895  (Stat.  1895,  p.  293)  this  ob- 
jectionable provision  of  the  Act  of 
1891  was  amended  so  as  to  provide 
that,  upon  receiving  the  estimate  of 
the  requirements  of  the  district,  the 
supervisors  were  to  include  in  the 
ta5c  levy  **an  amount  sufficient"  to 
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maintain  the  school.  As  is  said  in 
People  ex  rel.  Pixley  v.  Lodi  High 
School  Dist.  supra,  and  Board  of 
Education  v.  Trustees,  129  Cal. 
599,  62  Pac.  173,  this  amend- 
ment  was  made  to  obviate  the  in- 
firmity of  the  Law  of  1891.  As  thus 
amended  this,  provision  is  upheld  in 
the  cases  last  cited,  and  is  incorpo- 
rated in  the  law  governing  taxation 
for  high  schools  as  it  exists  to-day. 
Pol.  Code,  §§  1756,  1757.  Petition- 
er, however,  urges  that  the  vice  of 
the  Act  of  1891  is  repeated  in  §  2 
of  the  Free  Textbook  Act,  where,  in 
providing  for  reimbursement  of  a 
high  school  district  for  the  cost  of 
textbooks  supplied  to  pupils  residing 
outside  such  district  upon  an  es- 
timate furnished  by  the  superin- 
tendent of  schools,  ''the  supervisors 
shall  include  the  amount  in  levying 
the  county  high  school  fund."  It  is 
argued  that  this  provision  leaves  no 
legislative  discretion  to  the  super- 
visors, but  requires  them  to  increase 
their  tax  levy  by  the  precise  sum 
included  in  tiie  superintendent's 
estimate.  It,  however,  signifies  no 
more  than  a  direction  to  the  super- 
visors to  include  in  their  tax  levy  a 
sufficient  amount  to  cover  this  extra 
cost.  It  merely  happens,  this  being 
a  liquidated  claim,  that  the  estimate 
of  the  superintendent,  if  his  figures 
are  correctly  compiled,  must  of  ne- 
cessity correspond  with  the  "suffi- 
cient amount"  covering  the  legisla- 
tive discretion  of  the  supervisors. 
If  there  is  a  debt  of  $1,000  to  be  t)ro- 
vided  for,  there  can  be  little  differ- 
ence in  meaning  between  a  direction 
to  the  supervisors  to  add  the  amount 
to  the  tax  levy,  or  a  direction  to 
make  the  levy  sufficient  to  cover  the 
indebtedness.  The  element  of  dis- 
cretion only  exists  in  the  fact  that 
the  taxing  power  is  not  bound  to  ac- 
cept the  superintendent's  figures  as 
correct  and  final  any  more  than  in 
the  matter  of  estimates  for  teachers' 
salaries  or  other  school  expenses. 

But  there  is  another  answer  to 
this  last  objection  to  the  validity  of 
the  Free  Textbook  Act.  Section  2 
is  no  part  of  the  authority  or  pro- 
cedure for  providing  free  textbooks. 
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Section  1  of  the  act  provides  for  the 
adoption  by  the  high  school  boards 
of  the  respective  districts  of  text- 
books for  use  in  high  schools,  and 
directs  that  after  July  1,  1920, 
textbooks  shall  be  supplied  to  pupils 
of  the  high  schools  without  charge. 
This  includes  all  pypils  of  the 
school,  whether  residents  or  nonres- 
idents of  the  district.  It  is  further 
provided  that  the  high  school  board 
may  pay  for  textbooks  furnished  in 
accordance  with  the  provisions  of 
this  act,  out  of  the  special  fund  of 
such  high  school  district.  Section  2 
is  an  independent  and  supplemental 
provision,  in  no  way  affecting  l^e 
sufficiency  or  validity  of  the  preced- 
ing enactment.  It  merely  provides 
a  method  by  which  the  district  that 
has  furnished  and  paid  for  free  text- 
books to  its  pupils  residing  in  other 

statute*.  parts  of  the  county 

inTaiidfty  In  may  recover  the 
wElite!"***  •■  moneys  thus  ex- 
pended. It  is  not 
apparent  how  the  invalidity  of  this 
provision,  if  it  should  be  held  inval- 
id, could  affect  the  constitutionality 
of  the  general  scheme  of  providing 
textbooks  to  pupils  of  the  high 
schools,  or  in  what  way  the  elimina- 
tion of  this  provision  for  reimburse- 
ment would  entitle  petitioner  to  the 
relief  demanded.  This  particular 
fund  provided  for  by  §  2  has  no  rela- 
tion to  the  payment  of  the  publish- 
er's claim  for  books  supplied,  re- 
ferred to  in  §  9.  We  are  of  the  opin- 
ion that,  even  though  this  provision 
of  §  2  might  be  held  invalid,  it  is  not 
so  vitally  a  part  of  the  general 
scheme  and  purpose  of  the  act  as  to 
nullify  its  main  features,  and  the 
act  would  still  stand  as  a  valid  sub- 
stitute for  §  1750,  which  petitioner 
is  seeking  to  enforce,  at  least  to 
whatever  extent  the  two  enactments 
are  in  conflict. 

If  it  is  contended  by  petitioner 
that  the  act  of  the  legislature  in 
placing  upon  high  school  districts 
the  burden  of  providing  free  text- 
books must  necessarily  result  in  im- 
posing additional  taxes  upon  such 
districts  and  municipalities,  the  an- 
swer is  that  the  obligation  thus  cre- 
ated  is   not   different   from  those 


originating  in  the  same  manner  for 
other  school  supplies,  the  validity  of 
which  has  been  repeatedly  uphdd 
by  the  courts.  The  school  district  is 
created  by  the  legislature  as  an  in- 
strument of  the  state.  Such  quasi 
municipal  corporations  are  but  the 
agents  or  representatives  of  the 
state.  They  are  organized  for  the 
purpose  of  the  legislature  in  its 
province  of  providing  for  the  gen- 
eral welfare.  The  organization  and 
administration  of  a  uniform  public 
school  system  is  especially  delegated 
to  the  legislature  by  the  Constitu- 
tion. The  legislature  has  provided 
for  the  institution  and  maintenance 
of  schools  through  the  agency  of 
school  districts  and  boards  of  ed- 
ucation. If  the  legislature  is  denied 
the  power  to  fix  the 
nature  and  extent  of  II^niiipLJty-. 
the  burden  to  be  SS;^-5"  •cbooi 
borne  by  the  dis- 
tricts, and  to  define  and  prescribe 
the  duties  of  school  boards  in  pro- 
viding equipment  for  the  schools^ 
there  would  be  an  end  to  any  coher- 
ent or  uniform  system  of  public  ed- 
ucation. 

In  State  ex  rel.  Clark  v.  Haworth, 
122  Ind.  462,  7  L.R.A.  240,  23  N.  E. 
946,  at  the  petition  of  the  relator  for 
writ  of  mandate  to  compel  the  school 
trustees  to  certify  the  required  text- 
books for  their  school  and  to  procure 
and  furnish  such  books  under  the 
provision  of  a  certain  act  of  tiie  leg- 
islature, a  somewhat  similar  ques- 
tion of  the  invasion  of  local  rights 
was  raised.  The  supreme  court  of 
Indiana  in  that  case,  and  under  the 
general  provisions  of  a  Constitution 
similar  to  ours,  uses  this  apt  lan- 
guage: ''Essentially  and  intrinsi- 
cally the  schools  .  .  .  are  matters 
of  state,  and  not  of  local,  jurisdic- 
tion. In  such  matters,  the  state  is- 
a  unit,  and  the  legislature  the  source 
of  power.  The  authority  over 
schools  and  school  affairs  is  not 
necessarily  a  distributive  one  to  be 
exercised  by  local  instrumentalities  ; 
but,  on  the  contrary,  it  is  a  central 
power  residing  in  the  legislature  of 
the  state.  It  is  for  the  lawmakings 
power  to  determine  whether  the  a\i- 
thority  shall  be  exercised  by  a  state 
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board  of  education,  or  distributed 
to  county,  township,  or  city  or- 
jranizations  throughout  the  state. 
•  •  .  Both  by  the  Constitution  and 
by  the  intrinsic  nature  of  the  duty 
and  the  power,  the  authority  is  ex- 
clusively letrislative,  and  the  matter 
over  which  it  is  to  be  exercised  sole- 
ly of  state  concern.  .  .  .  It  is 
impossible  to  conceive  of  the  exist- 
ence of  a  uniform  system  of  common 
schools  without  power  lodged  some- 
where to  make  it  uniform ;  and,  even 
in  the  absence  of  express  constitu- 
tional provisions,  that  power  must 
necessarily  reside  in  the  legislature. 
If  it  does  reside  there,  tiben  that 
body  must  have,  as  an  incident  of 
the  principal  power,  the  authority 
to  prescribe  the  course  of  study 
...  as  well  as  the  books  which 
shall  be  used.  .  .  .  Having  this 
authority,  the  legislature  may  not 
only  prescribe  regulations  for  us- 
ing such  books,  but  it  may,  also,  de- 
clare how  the  books  shall  be  obtained 
and  distributed." 

Under  the  California  law  the  leg- 
islature has  seen  fit  to  create  munic- 
ipal districts  through  which  to  or- 
ganize and  conduct  the  schools.  It 
retains  all  the  powers  not  expressly 
conferred  upon  the  school  trustees 
or  boards  of  supervisors. 

It  may  well  be  questioned  if  the 
imposition  of  financial  burdens  up- 
on school  districts,  by  general  laws, 
for  maintenance  of  public  schools, 
comes  within  the  restriction  of  the 
Constitution  against  taxation  for 
local  or  municipal  purposes.  The 
public  schools  are  state  schools,  and 
it  is  within  the  discretion  of  the 
legislature  whether  to  make  them  a 
charge  upon  the  state  at  large,  or 
to  do  as  has  been  done  in  the  matter 
of  elementary  schools,  make  them  a 
charge  partly  upon  the  state  at  large 
and  partly  upon  local  districts,  or,  as 
in  the  case  of  high  schools,  place 
practically  the  entire  burden  for  the 
local  school  upon  a  district  organized 
for  that  purpose.  But  conceding 
the  rule  as  recognized  in  McCabe  v. 
Carpenter,  102  Cal.  469,  3  Pac.  836, 
its  application  goes  no  further  than 
to  place  the  constitutional  inhibition 
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upon  the  power  of  the  legislature  to 
assess  and  collect  the  tax. 

In  other  words,  in  dealing  with 
these  local  municipal  agencies  for 
conducting  the  state  administra- 
tion, the  legislature  reserves  the 
right  to  impose  burdens  which  must 
be  met  by  local  tax  levies.  The 
whole  county  government  system  is 
based  on  that  theory.  The  state,  for 
example,  enumerates  the  ofiicers 
who  are  to  conduct  the  public  busi- 
ness of  the  municipality,  and  fixes 
their  compensation,  which  the  coun- 
ty is  required  to  pay  through  the 
levy,  collection,  and  disbursement  of 
local  taxes.  In  the  administration 
of  the  public  schools  the  general 
laws  of  the  state  direct  the  purchase 
of  certain  supplies,  and  require  the 
directors  or  school  board  to  include 
estimates  for  that  purpope  in  their 
annual  budgets,  and  impose  upon 
the  board  of  supervisors  of  the  coun- 
ty the  duty  including  in  the  tax 
levy  a  sufficient  amount  to  cover  the 
cost.  Section  1620  of  the  Political 
Code  provides  that  "writing  and 
drawing  paper,  pens,  inks,  black- 
boards, blackboard  rubbers,  cray- 
ons, and  lead  and  slate  pencils,  and 
other  necessary  supplies  for  the  use 
of  the  schools,  must  be  furnished 
under  the  direction  of  city  boards  of 
education  .  .  .  of  school  trustees, 
and  charges  therefor  must  be  audit- 
ed and  paid  as  other  claims  against 
the  county  school  fund  of  their  dis- 
tricts are  audited  and  paid/' 

This  section  applies  primarily  to 
elementary  schools,  but  the  High 
School  Act  (Pol.  Code,  §  1741)  pro- 
vides that,  except  as  otherwise  pro- 
vided, the  powers  and  duties  of  high 
school  boards  shall  be  "such  as  are 
now  or  may  hereafter  be  assigned 
by  law  to  boards  of  education  or 
boards  of  school  trustees  in  school 
districts."  And,  as  has  been  point- 
ed out,  §  1756  of  the  same  Code  re- 
quires every  high  school  board  to  file 
annually  with  the  board  of  super- 
visors an  estimate  of  the  amount  of 
money  required  for  the  annual  ex- 
penses of  the  high  school,  including 
that  for  "books,  magazines,  and  ap-; 
paratus"  and  for  "other  miscella- 
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neous  expenses/'  and  under  §  1757 
the  supervisors  are  required  to  in- 
clude in  their  tax  levy  as  a  special 
fund  for  such  high  school  districts 
a  sufficient  amount  to  cover  such  ex- 
penses. This  provision  for  free 
textbooks  stands  upon  precisely  the 
same  grounds. 

Having  reached  the  conclusion 
that  there  is  no  constitutional  lim- 
itation upon  the*  legislature  in  sup- 
plying free  textbooks,  it  follows,  on 
the  facts  and  reasoning  stated,  that 
the  method  of  procuring  and  paying 
for  such  textbooks  as  provided  in 
the  Free  Textbook  Act  is  not  in  vi- 
olation of  the  limitation  of  §  12, 
article  11,  of  the  Constitution. 

The  petition  is  denied. 

We  concur:  Angelloiti,  Ch.  J.; 
Wilbur,  J.;  Lawlor,  J.;  OIney,  J.; 
Lennon,  J. 

Shaw,  J.,  dissenting: 

I  dissent. 

If  an  amendment  of  the  Consti- 
tution was  necessary  to  authorize 
the  legislature  to  provide  for  free 
textbooks  in  the  elementary  schools, 
as  would  seem  to  be  implied  from 
the  adoption  of  the  Amendment  of 
1912,  expressly  giving  such  author- 
ity (§  7,  art.  9),  I  can  see  no  reason 
why  it  is  not  also  necessary  in  or- 
der to  authorize  the  legislature  to 
provide  free  textbooks  for  the  high 
schools  for  the  us^  of  the  pupils 
therein.  Both,  alike,  are  gifts  by 
the  state  to  the  pupil,  or  to  the  par- 
ents or  guardians  of  the  pupil,  of 
the  use  of  the  textbooks  during  the 
attendance  at  school,  and  both  are, 
therefore,  gifts  of  a  "thing  of  value*' 
to  an  individual.  As  such  it  is  ex- 
pressly forbidden  by  §  31  of  article 
4,  of  the  Constitution.  If  the  pre- 
vailing opinion  is  correct,  the  sub- 
mission by  the  legislature  and  the 
adoption  by  the  people  of  the  free 
textbook  amendment  of  §  7,  article 
9,  1912,  was  a  vain  and  useless  per- 
formance. 

There  is  not,  it  seems  to  me,  any 
force  in  the  suggestion  that  provid- 
ing free  textbooks  to  a  high  school 
pupil  is  no  more  a  gift  than  is  the 
providing  of  buildings  and  the  fur- 
niture,    fixtures,     and     appliances 


therein  which  are  reasonably  neces- 
sary to  carry  on  the  schools.  The 
Constitution  itself  provides  that  the 
legislature  "shall  provide  for  a  sys- 
tem of  common  schools  by  which  a 
free  school  shall  be  kept  up  and 
supported"  (§  5,  art.  9),  and  that 
"the  public  school  system  shall  in- 
clude .  .  .  elementary  schools- 
and  .  •  .  secondary  schools"  (§ 
6,  art.  9) .  The  history  of  §  6  and 
its  successive  amendments  show& 
that  the  term  "secondary  schools" 
has  been  substituted  for  the  term 
"high  schools,"  and  means,  or  at 
least  includes,  high  schools.  The  au- 
thority to  provide  for  and  support 
high  schools,  of  necessity,  implies 
authority  to  provide  the  buildings, 
and  the  furniture,  fixtures,  and  ap- 
pliances therein  necessary  to  carry 
them  on.  The  authority  to  provide 
all  these  things  is  therefore  derived 
from  the  express  language  of  the 
Constitution. 

The  fact  that  a  provision  for  free 
textbooks  is  not  essential  to  the 
maintenance  of  the  high  school  sys- 
tem is  demonstrated  by  the  history 
of  the  common  or  elementary  schools, 
in  this  state  and  elsewhere.  Such 
schools  were  successfully  and  effec- 
tively carried  on  in  this  state  for 
more  than  sixty  years  before  any 
free  textbooks  were  furnished  for 
the  pupils.  Consequently,  the  au- 
thority to  keep  up  and  support  high 
schools  does  not,  by  implication,  in- 
clude authority  to  furnish  textbooks, 
for  the  pupils  who  attend  them. 

If  it  were  not  for  the  aforesaid 
constitutional  prohibition  against 
gifts  by  the  state  to  any  individual, 
I  believe  the  legislature  would  have 
power  under  tiie  general  grant  of 
§  1,  article  4,  and  under  the  com- 
mand of  §  1,  article  9,  to  "encour- 
age by  all  suitable  means  the  promo- 
tion of  intellectual,  scientific,  moral,, 
and  agricultural  improvement,"  to 
go  to  the  length  of  providing  free 
textbooks  for  pupils  in  all  of  the 
schools.  But  with  this  inhibition 
in  force  such  gift  is,  in  my  opinion,, 
beyond  the  legislative  power. 

Petition  for  rehearing  denied  Jan- 
uary 13,  1921. 
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ANNOTATION. 
Schoob:  free  textbooks  and  other  school  supplies  for  individiial  use  of  pupfls. 


I.  Introduction,   299. 
n.  Implied  power  in  general,  299. 

III.  Constitutionality  of  statutes,  300. 

IV.  Construction  and  effect  generally  of 

statutory  provisions,  301. 
y.  Miscellaneous,  303. 

I.  Jntrodnction, 

The  present  annotation  is  limited  to 
consideration  of  the  question  of  the 
power  and  duty  of  school  or  public 
authorities  to  furnish  textbooks  and 
other  school  supplies  for  the  pupils' 
individual  use,  as  distinguished  from 
maps,  charts,  dictionaries,  etc.,  where 
one  or  two  will  suffice  for  the  entire 
school.  As  to  the  power  of  school 
authorities  to  purchase  the  latter  class 
of  apparatus  or  equipment,  see  the 
annotation  appended  to  Schofield  v. 
School  Dist.  7  A.L.R.  791,  covering 
the  general  question  of  the  extent  of 
power  of  school  districts  to  provide  for 
the  comfort  and  convenience  of  teach- 
ers and  pupils. 

//.  Implied  p<ncer  in  general. 

To  justify  school  or  public  authori- 
ties in  furnishing  textbooks  free  or  at 
reduced  rates  to  the  pupils,  authority 
must  be  found  in  constitutional  or 
statutory  provision.  School  townships 
and  boards  of  education  of  school 
districts,  it  has  been  said,  are  corpora- 
tions with  limited  statutory  powers, 
and  all  who  deal  with  them  are 
charfired  with  notice  of  the  scope  of 
their  authority ;  and  they  can  exercise 
no  power  not  expressly  conferred  by 
statute,  or  arising  from  necessary 
implication.  See,  for  instance,  Hona- 
ker  V.  Board  of  Education  (1896) 
42  W*  Va.  170,  32  L.R.A.  413,  57  Am. 
St.  Rep.  847,  24  S.  E.  544;  Honey  Creek 
School  Twp.  v.  Barnes  (1889)  119  Ind. 
213,  21  N.  E.  747. 

In  Board  of  Education  v.  Detroit 
(1890)  80  Mich.  548,  45  N.  W.  585,  the 
court  said :  "It  has  never  been  claimed, 
so  far  as  we  are  aware,  that  school 
boards  had  the  power  to  furnish  free 
textbooks  except  by  virtue  of  special 
legislation."    And   it   was   held    that 


where  the  board  did  not  comply  with 
the  provisions  of  the  Free  Textbook 
Law  in  submitting  the  question  of  free 
textbooks  to  a  vote  of  the  electors,  it/ 
action  in  including  an  item  for  text- 
books in  the  estimate  of  the  amount 
of  taxes  necessary  for  the  support  o> 
the  public  schools  was  void. 

See  also  decision  of  the  Michigak 
court  in  Atty.  Gen.  ex  rel.  Marr  v. 
Board  of  Education  (Mich.)  under  IV 
infra,  to  the  effect  that  the  soU 
authority  for  purchases  of  textbooks 
must  be  found  in  the  statute. 

The  question  of  the  power  of  school 
authorities,  in  the  absence  of  express 
statute,  to  provide  textbooks,  is  in- 
volved, also,  in  the  language  of  the 
court  in  Ries  v.  Hemmer  (1905)  127 
Iowa,  408,  103  N.  W.  346,  in  which  it 
was  said:  ''It  is  plainly  not  an  inciden- 
tal power  of  a  school  board,  aside  from 
express  statutory  authority,  to  use  the 
money  raised  by  taxation  for  school 
purposes,  in  purchasing  books  for 
scholars,  or  paying  a  portion  of  the 
price  which  they  would  otherwise  be 
required  to  pay  for  such  books.  The 
maintenance  of  public  schools  does  not 
necessarily  involve  the  furnishing  of 
school  books  to  scholars ;  nor  can  it  be 
implied  from  the  authority  to  maintain 
schools  that  a  school  board  may  compel 
taxpayers  in  general,  regardless  of 
whether  they  have  children  attending 
the  schools,  to  pay  taxes  for  the 
purpose  not  only  of  supporting  schools, 
but  of  enabling  the  children  who  at- 
tend them  to  have  books  without  cost, 
or  at  a  lower  cost  than  that  at  which 
the  books  can  be  procured  without  the 
expenditure  of  public  money.  There- 
fore the  right  of  the  defendant  board 
to  contract  for  the  payment  of  money 
from  the  contingent  fund  to  secure  the 
sale  of  books  to  scholars  at  a  reduced 
price  must  depend  on  the  exercise  by 
the  school  board  of  the  authority  con- 
ferred by  the  statute ;  for,  if  the  power 
is  not  expressly  conferred,  or  neces- 
sarily implied  from  the  powers  that 
are  conferred,  it  does  not  exist,  and 
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any  fair  doubt  as  to  the  existence  of 
the  power  is  to  be  resolved  against  its 
existence." 

In  Wickersham's  Appeal  (1882)  1 
Chester  Co.  Rep.  (Pa.)  509,  it  was  held 
that  although  Express  power  to  pur- 
chase and  pay  for  textbooks  was  not 
given  to  school  directors,  they  had 
implied  power  under  a  statute  author- 
izing them  to  select  textbooks  in 
different  branches,  which  alone  should 
be  used  in  the  schools,  and  to  pay  all 
necessary  expenses  of  the  schools. 
The  question  was  treated  as  analogous 
to  the  implied  power  to  pay  teachers' 
salaries  and  for  school  supplies 
generally.  But  in  the  later  cases  in 
the  same  state  (Re  School  Directors' 
Accounts  (1882)  12W.N.C.  (Pa.)  125, 
and  Fitting  v.  Glassbrunner  (1868)  1 
Pearson  (Pa.)  544)  it  was  held  that 
school  directors  did  not  have  implied 
power  to  purchase  textbooks  at  the 
expense  of  the  school  district. 

By  statute  passed  in  Pennsylvania  in 
1893,  as  amended  in  1897,  it  was  pro- 
vided that  school  directors  should  pur- 
chase textbooks  for  use  in  the  public 
schools,  out  of  the  school  fund,  the 
books  to  be  furnished  free  to  the  pu- 
pils. 

III.  OanaHiutionaUiw  of  ttatuies. 

■ 

The  cpnstitutionality  of  a  statute 
authorizing  a  school  board  to  furnish 
textbooks  in  high  schools,  free  of 
charge,  is  sustained  in  the  reported 
case  (Macmillan  Co.  v.  Clarke,  ante, 
288).  It  was  held  that  express  con- 
stitutional authority  was  not  necessary 
to  enable  the  legislature  to  provide 
free  textbooks  for  high  schools,'  al- 
though the  Constitution  expressly  con- 
ferred such  power  with  respect  to  ele- 
mentary schools;  that  the  furnishing 
of  free  books  for  high  school  pupils 
did  not  contravene  a  constitutional 
provision  prohibiting  the  gift  of  public 
money  or  things  of  value  to  individ- 
uals; and  that  the  general  scheme  of 
providing  textbooks  free  to  pupils  of 
the  high  schools  was  not  invalidated 
even  if  that  provision  of  the  statute 
was  illegal  which  related  to  the  re- 
covery of  money  expended  for  books 
for  nonresident  pupils. 

Without  setting  out  the  statute,  the 


general  object  of  which,  the  court  said, 
was  to  require  school  districts,  at  pub- 
lic expense,  to  furnish  textbooks  for 
the  use  of  the  children  attending 
school,  the  court  sustained  its  validity, 
in  Affholder  v.  State  (1897)  51  Neb.  91, 
70  N.  W.  544,  as  against  the  objection 
that  the  term  ''supplies''  in  the  statute 
was  not  within  the  title,  which  re- 
ferred only  to  'textbooks."  The  court 
said:  "'School  supplies,'  as  used  in 
this  act,  mean  maps,  charts,  globes, 
and  other  apparatus  necessary  for  use 
in  schools,  and  we  think  that  a  chart 
or  a  map  or  a  globe  is  as  much  a  text- 
book as  a  reader  or  speller,  within  the 
purposes  and  intention  of  the  act 
under  consideration.  Section  6,  art.  8, 
of  the  Constitution  of  Nebraska  pro- 
vides that  'the  legislature  shall  provide 
for  the  free  instruction  in  the  common 
schools  of  this  state,  of  all  persons  , 
between  the  ages  of  five  and  twenty- 
one  years.'  What  methods  and  what 
means  should  be  adopted  in  order'  to 
furnish  free  instruction  to  the  children 
of  the  state  has  been  left  by  the  Consti- 
tution to  the  legislature.  Prior  to  the 
passage  of  the  act  under  consideration, 
instruction  in  all  public  schools  was 
gratuitous,  and  by  this  act  the  legisla- 
ture has  seen  fit  to  require  the  various 
school  districts  to  purchase  textbooks 
necessary  to  be  used  in  the  schools. 
We  do  not  think  the  term  'textbooks* 
should  be  given  a  technical  meaning, 
but  that  it  is  comprehensive  enough  to 
and  does  include  globes,  maps,  charts, 
pens,  ink,  paper,  etc.,  and  all  other 
apparatus  and  appliances  which  are 
proper  to  be  used  in  the  schools  in 
instructing  the  youth;  and  we  con- 
clude, therefore,  that  the  act.  under 
consideration  is  not  broader  than  its 
title,  and  that  the  term  'school 
supplies,'  found  in  the  10th  section  of 
the  act,  is  not  foreign  to  the  term 
'textbooks'  found  in  the  title  of  the 
act,  but  is  germane  to,  and  compre- 
hended and  included  within,  the  term 
'textbooks.' " 

As  to  the  meaning  of  the  term 
"schoolbooks"  in  a  statute,  see  also 
Parker  v.  Board  of  Education  (Ohio) 
under  IV.  infra. 

The  contention  was  overruled  in 
Rodriguez  v.  Miller  (1916)  23  P.  R.  R. 


ANNO.— SCHOOLS— FREE  TEXTBOOKS. 


301 


551,  that  a  student  who  had  been 
supplied  with  free  textbooks  during 
his  first  year  in  high  school  acquired 
the  right  to  free  books  and  supplies 
during  the  whole  high  school  course, 
and  that  a  statute  requiring  pupils  to 
pay  for  books  for  future  use  was  in 
derogation  of  a  right  vested  under  the 
former  law. 

In  Collins  t.  Henderson  (1874)  11 
Bush  (Ky.)  74,  it  was  held  that  the 
purchase  by  the  superintendent  of  pub- 
lic instruction,  of  a  suiSicient  number 
of  copies  of  a  certain  historical  book 
to  supply  one  to  each  common  school 
district,  was  not  "in  aid  of  common 
schools"  within  the  meaning  of  a 
constitutional  provision  that  the  school 
funds  ''shall  be  held  inviolate  for  the 
purpose  of  sustaining  a  system  of 
common  schools,"  and  "may  be  appro- 
priated in  aid  of  common  schools,  but 
for  no  other  purpose ;"  and  that,  there- 
fore, the  act  of  the  legislature  direct- 
ing the  purchase  of  such  books  and  the 
payment  therefor  out  of  school  funds 
was  unconstitutional. 

The  question  of  the  constitutionality 
of  statutes  relating  to  the  selection  or 
awarding  of  contracts  for  textbooks 
has,  of  course,  arisen  in  a  number  of 
cases  not  within  the  scope  of  the 
present  annotation,  because  the  books 
were  not  to  be  furnished  free  to  the 
pupils,  the  design  of  the  statute  being 
apparently  merely  to  secure  uniformity 
and  the  lowest  possible  price  through 
purchase  in  quantities  from  a  single, 
dealer.  See,  for  example.  State  ex  rel. 
Clark  V.  Haworth  (1890)  122  I^d.  462, 
7  LJI.A.  240,  23  N.  E.  946,  and  Leeper 
V.  State  (1899)  103  Tenn.  500,  48 
Ij.R.A.  167,  53  S.  W.  962,  which,  among 
other  cases  of  the  kind,  involve  the 
question  of  alleged  illegal  monopolies. 

MV,  Construction  and  effect  generally  of 
statutory  provisions. 

See  also  Wickersham's  Appeal  (Pa.) 
under  II.  supra. 

It  was  held  in  Harris  v.  Kill  (1903) 
108  IlL  App.  305,  that  a  board  of 
education  had  no  power  to  purchase 
and  distribute  textbooks  for  the  free 
use  of  all  the  pupils  of  certain  grades, 
without  reference  to  whether  the 
parents  of  the  children  were  finan- 


cially able  to  buy  books,  under  enumer- 
ated statutory  powers,  among  which 
were:  to  furnish  schools  with  neces- 
sary  fixtures,  furniture,  and  apparatuSr 
to  prescribe  schoolbooks  and  studies,, 
and  "generally  to  have  and  possess  all 
the  rights,  powers,  and  authority  re- 
quired for  the  proper  management  Of 
schools,  and  with  powers  to  enact  such 
ordinances  as  may  be  deemed  neces- 
sary and  expedient  for  such  purposes.**' 

In  Honey  Creek  School  Twp.  v« 
Barnes  (1889)  119  Ind.  213,  21  N.  E. 
747,  it  was  held  that  school  trustees 
had  no  power  to  purchase  textbooks 
under  a  statute  providing  that  they 
should  take  charge  of  the  educational 
affairs  of  their  respective  townships 
and  provide  suitable  furniture,  appa- 
ratus, "and  other  alrticles  and  educa- 
tional appliances  .necessarv  for  the 
thorough  organization  and  efficient 
management  of  said  schools."  The 
books  purchased  in  this  instance  were 
readers^  with  the  object  of  giving  the 
pupils  ''a  change  of  reading  exercise/* 
and  as  **an  additional  incentive  to  new 
exertion;"  but  the  court  stated  that  the 
same  could  be  said  of  any  readers  or 
textbooks  purchased ;  and  if  the  trustee 
had  authority  to  purchase  this  class  of 
books,  he  might  purchase  any  other 
class  of  textbooks.  The  same  court 
had  previously  held  that  a  trustee  had 
power  to  purchase  a  number  of  diction- 
aries for  the  school;  and,  in  dis- 
tinguishing the  two  cases,  it  was  said : 
"Blackboards,  charts,  maps,  tellurions,. 
and  dictionaries  are  a  class  of  articles,, 
apparatus,  and  books  which,  are  not 
required  for  each  individual  scholar^ 
but  one  of  each  would  be  sufficient,  in 
most  instances,  for  the  whole  school,, 
and  could  be  used  by  the  teacher  in 
giving  instructions  to  the  pupils.  No 
person  being  required  to  furnish  such 
common  property  for  the  benefit  of  the 
whole  school,  they  can  only  be  supplied 
by  the  trustees.  The  authority,  cer- 
tainly, cannot  be  extended  to  the  right 
of  purchasing  general  textbooks  for 
the  use  of  each  of  the  individual 
pupils." 

The  provision  of  the  Michigan  Free 
Textbook  Law,  requiring  that  "all  text- 
books used  in  any  school  district  shall 
be  uniform  in  any  one  subject,"  was 
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held  in  Atty.  Gen.  ex  rel.  Marr  v.  Board 
of  Education  (1903)  133  Mich.  681, 
95  N.  W.  746,  not  to  require  the  adop< 
tion  and  purchase  of  all  the  textbooks 
of  one  author  in  a  given  subject  for 
the  different  grades;  but  a  grammar 
school  arithmetic  by  one  author  and  a 
primary  arithmetic  by  another  might 
be  adopted. 

It  was  also  held  that  the  purchase 
by  a  board  of  education  of  a  number 
of  copies  of  an  arithmetic  for  "supple- 
mentary use,"  and  not  for  general  use, 
in  the  schools,  or  with  the  intention  of 
adopting  the  same,  as  authorized  by 
statute,  was  illegal,  since  the  sole 
authority  for  such  purchases  must  be 
found  in  the  statute.    Ibid. 

And  the  requirement  of  the  Free 
Textbook  Law,  that  books  once  adopted 
should  not  be  changed  within  five 
years,  being  for  the  protection  of  the 
public,  and  not  of  booksellers,  it  was 
held,  did  not  constitute  a  binding  con- 
tract between  a  board  of  education  and 
book  publishers  whose  books  were 
adopted  that  the  books  should  be  used 
for  such  length  of  time.    Ibid. 

Although  the  question  involved  was 
the  power  of  school  authorities  to 
purchase  school  charts,  attention  is 
called  to  the  statement  in  Honaker  v. 
Board  of  Education  (1896)  42  W.  Va. 
170,  32  L.R.A.  413,  57  Am.  St.  Rep.  847, 
24  S.  E.  544,  in  which  it  was  said 
regarding  a  statute  authorizing  a 
school  board  to  purchase  furniture, 
fixtures,  and  appliances  for  school^ 
houses,  as  the  health  and  convenience 
of  the  scholars  required,  that  the 
appliance  must  be  something  like  a 
blackboard,  map,  or  dictionary,  in  that 
one  or  two  may  be  enough  for  the 
whole  school,  and  must  not  be  a 
schoolbook  in  disguise;  that  this  is 
vitally  important,  for  the  opening  of 
the  sale  of  schoolbooks  is  so  large,  and 
the  pressure  brought  to  make  sales  so 
great,  whether  the  books  are  needed  or 
not,  that  it  seems  to  be  almost  irresist- 
ible; so  that  quasi  schoolbooks  are 
gradually  creeping  in  under  the  name 
of  appliances. 

As    to    whether    a    special    school 

•  district  may  furnish  textbooks  free  or 

at   cost ,  attention   is   called   also   to 

Schroeder  V.  St.  Paul  (1911)  116  Miniu 


322,  132  N.  W.  817.  The  view  was 
taken  that  under  a  statutory  classifica- 
tion of  school  districts  into  common, 
independent,  and  special  districts,  a 
statute  conferring  certain  powers  upon 
school  boards,  among  which  was  that 
of  purchasing  textbooks  and  providing 
for  their  free  use  or  sale  to  the  pupils 
at  cost,  did  not  apply  to  a  city  consti- 
tuting a  special  school  district,  with 
powers  inconsistent  with  those  named 
in  the  statute,  although  by  the  provi- 
sions of  the  city  charter  the  school 
district  was  vested  ''with  all  the 
powers  and  rights  specified  in  any 
general  law  of  the  state  ...  in 
relation  to  school  districts."  The  point 
in  controversy,  however,  was  as  to  a 
provision  of  the  statute  forbidding  the 
change  of  adopted  books  during  a  cer- 
tain period. 

The  term  "schoolbooks"  in  a  statute 
providing  that  school  boards  may 
furnish  necessary  books  free  to  in- 
digent children  has  been  construed  by 
the  state  school  commissioner  to  in- 
clude copy-writing  books,  pens,  ink, 
paper,  and  pencil;  and  this  construc- 
tion has  been  approved  by  the  court. 
Parker  v.  Board  of  Education  (1884) 
12  Ohio  L.  J.  186,  9  Ohio  Dec.  Reprint, 
335. 

But  it  was  held  in  Parker  v.  Board  of 
Education  (Ohio)  supra,  that  a  school 
board  had  no  power  to  purchase  pen- 
cils, copybooks,  and  other  writing 
material  for  free  distribution  and  use 
by  the  pupils,  under  statutory  author- 
ity to  build,  repair,  and  furnish  school- 
houses,  purchase  sites  therefor,  "and 
make  all  other  provisions  necessary 
for  the  convenience  and  prosperity  of 
the  schools,"  and  to  determine  the 
amount  of  money  necessary  to  be 
levied  for  the  purchase  of  sites,  the 
erection  and  furnishing  of  school- 
houses,  "and  for  other  school  ex- 
penses." 

It  was  held,  also,  in  Parker  v.  Board 
of  Education  (Ohio)  supra,  that  a 
statute  providing  that  each  board  of 
education  should  establish  a  sufficient 
number  of  schools  "to  provide  for  the 
free  education  of  the  youth  of  school 
age  within  its  district"  did  not  author- 
ize the  board  to  purchase  books  and 
writing  materials  for  free  distribution 
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and  use  by  the  pupils,  in  order  to 
comply  with  the  requirement  for  *'f ree 
-education." 

As  to  the  meaning  of  the  term  '*text- 
books"  in  the  title  of  a  statute,  see 
also  Aifholder  v.  State  (NebO  under 
III.  supra. 

Poor  elilldreii. 

See  Parker  v.  Board  of  Education 
(Ohio)  supra. 

In  Harris  v.  Kill  (1908)  108  III.  App. 
305,  supra,  the  court,  in  holding  that 
the  school  authorities  did  not  have 
power  under  the  particular  statute  to 
purchase  and  distribute  textbooks  for 
the  free  use  of  all  pupils  of  certain 
grades,  without  reference  to  the  fi- 
nancial ability  of  their  parents  to  pro- 
vide the  books,  indicated  that  there 
might  be  a  distinction  between  the 
power  to  supply  free  textbooks  to 
those  too  poor  to  purchase  them,  and 
the  power  to  supply  them  to  all  pupils 
without  reference  to  ability  to  pur- 
chase. 

Although  clothing  rather  than  school 
books  were  furnished  in  this  instance, 
the  ruling  would  apparently  have  been 
the  same  as  to  the  latter,  in  Miami 
County  V.  Palk  (1902)  29  Ind.  App. 
683,  65  N.  E.  10,  where  a  statute  pro-^ 
viding  that  if  any  parent,  guardian,  or 
custodian  of  any  child  wa^  too  poor  to 
furnish  it  with  the  necessary  books  and 
clothing  to  attend  school,  the  school 
authorities  should  furnish  temporary 
aid  for  such  purpose,  which  aid 
should  be  allowed  and  paid  upon  the 
certificate  of  the  school  officers  by  the 
board  of  county  commissioners,  did  not 
vest  power  in  a  school  corporation  to 
contract  a  debt  on  behalf  of  the 
county  in  favor  of  third  persons  for 
supplies  furnished. 

Under  a  statute  authorizing  school 
authorities  to  furnish  temporary  aid  to 
children  whose  parents  were  too  poor 
to  furnish  necessary  books  for  attend- 
ing school,  and  to  file  with  the  auditor 
of  the  county  a  list  of  the  children  so 
aided,  and  providing  that  the  county 
commissioners  should  investigate  the 
cases  and  make  provision  for  such 
children,  to  enable  them  to  continue  in 
school,  it  was  held  in  Shelby  County 
Council  V.  State  (1900)  155  Ind.  216, 
57  N,  E.  712,  that  mandamus  would  not 


lie  to  compel  the  county  authorities  to 
make  such  provision  before  temporary 
aid  had  been  rendered  or  the  list  fur- 
nished. 

F.  Miscellaneous, 

In  Mitchell  v.  Kearns  (1901)  16  Pa. 
Super.  Ct.  857,  it  was  held  that  an  in^ 
junction  would  be  granted  to  restrain 
the  carrying  out  of  a  contract  for  the 
purchase  of  textbooks,  entered  into  by 
a  part  of  the  directors,  without  notice 
to  the  other  directors,  since  the 
making  of  the  contract,  involving  de-j 
termination  of  the  kind  and  number  of 
books  and  prices  to  be  paid,  was  not  a 
mere  ministerial  act,  although  at  a 
previous  meeting  the  board  had,  by 
resolution,  voted  to  adopt  the  series  of 
books  in  question. 

The  fact  that  textbooks  purchased 
without  authority  are  received  by  the 
school  authorities,  and  used  in  the 
schools  under  their  direction,  was  held 
in  Honey  Creek  School  Twp.  v.  Barnes 
(1889)  119  Ind.  213,  21  N.  E.  747,  to 
create  no  liability  on  the  part  of  the 
school  township  to  pay  for  them. 

And  in  First  Nat.  Bank  v.  ,Osborne  * 
(1897)  18  Infl.  App.  442,  48  N.  E.  256, 
it  was  held  that»,  since  the  invalidity  of 
township  warrants  issued  for  ''reading 
circle"  books  appeared  upon  their  face, 
a  school  trustee  was  not  personally  li- 
able thereon,  although  he  had  in- 
formed plaintiff,  upon  his  contemplat- 
ed purchase  of  them,  that  they  were 
all  right. 

The  annotation  does  not,  howeyer, 
purport  to  cover  the  question,  of  the 
liability  of  school  authorities  for  books 
or  other  supplies  arising  from  an  im- 
plied promise  from  use  in  the  schools. 
The  purchase  of  "reading  circle 
books"  by  a  township  trustee,  for  use 
of  the  schools  of  the  township,  was  ' 
held  unauthorized  in  First  Nat.  Bank 
V.  Adams  School  Twp.  (1897)  17  Ind. 
App.  375,  46  N.  E.  832,  under  a  statute 
giving  the  trustees  "charge  of  the  edu- 
cational affairs"  of  the  township,  em- 
powering them  to  employ  teachers, 
establish  and  locate  schools,  and 
provide  suitable  furniture  and  appa- 
ratus," and  other  articles  and  edu- 
cational appliances  necessary  for  thp 
thorough    organization    and    efficient 
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management  of  said  schools.'*  This 
case  was  followed  without  discussion, 
on  similar  facts,  in  Bannister  v. 
Adams  School  Twp.  (1897)  17  Ind. 
App.  701,  46  N.  E.  1154. 

In  Roland  v.  Reading  School  Dist 
(1894)  161  Pa.  102,  28  Atl.  995,  it  was 
held  that  the  contract  between  a  book 
dealer  and  a  school  committee  for  the 
supply  of  free  textbooks  was  to  be 
found  in  the  bid  of  the  dealer  and  the 
resolutions  of  the  committee  accept- 
ing it ;  and  that  if  the  president  of  the 
committee,  without  authority,  changed 
the  contract,  so  as  to  allow  the  book 
dealer  a  percentage  above  the  cost 
price  for  an  additional  numl^er  of  the 
books,  if  needed,  the  dealer  could  not 
recover  for  the  excess.  And  it  was 
held  that  the  question  was  properly 
submitted  to  the  jury  whether,  by  the 
terms  of  the  contract  for  free  text- 
books made  between  the  dealer  and 
the  school  district^  the  former  under- 
took to  furnish  at  cost  additional 
books  of  a  different  kind  from  those 
submitted  in  the  list  to  the  dealer. 

A  writ  of  mandamus  to  compel  a  dis- 
trict school  board  to  purchase  and  lend 
to  the  pupils  the  necessary  textbooks, 
pursuant  to  a  statute  empowering  and 
making  it  the  duty  of  such  boards  to 
purchase  textbooks,  was  denied  in  Far- 
ris  V.  State  (1896)  46  Neb.  857,  65  N. 
W.  890,  where  there  were  no  available 
funds  with  which  the  board  might  pur- 
chase the  books. 

Several  other  cases,  although  not 
presenting  the  question  of  free  text- 
books and  therefore  not  within  the 
scope  of  the  annotation,  are  here  re- 
ferred to  because  the  power  to  provide 
books  was  involved. 

Under  a  statute  providing  that  the 


school  committee  of  each  town  shall 
procure  a  sufficient  supply  of  school- 
books  at  the  expense  of  the  town,  to 
be  paid  for  out  of  the  town  treasury, 
it  was  held  in  Hartwell  v.  Littleton 
(1883)  18  Pick.  (Mass.)  229,  that  the 
committee  was  not  obliged  to  contract 
with  third  persons  for  books  on  the 
credit  of  the  town,  but  might  make 
themselves  creditors  by  purchasing 
and  paying  for  books  with  their  own 
money,  and  delivering  them  to  the 
scholars  at  wholesale  prices. 

A  board  of  education  has  no  power 
to  purchase  textbooks  and  sell  them  to 
the  pupils  at  wholesale  prices,  under 
statutory  authority  to  sell  real  and 
personal  property  as  the  interests  of 
the  school  require,  and  to  make  by- 
laws relative  to  the  regulation  of 
school-books  to  be  used  and  anything 
whatever  that  may  advance  the  inter- 
est of  education,  the  prosperity  of  the 
schools,  and  the  welfare  of  the  public 
concerning  the  same.  Atty.  Gen.  ex 
rel.  Sheehan  v.  Board  of  Education 
(Kuhn  ex  rel.  Sheehan  v.  Board  of 
Education)  (1913)  175  Mich.  438,  45 
L.R.A.(N.S.)  972,  141  N.  W.  574. 

It  has  been  held  that  a  statute  au- 
thorizing the  school  authorities  to  pur- 
chase such  books  as  may  be  needed  or 
adopted  for  the  schools,  and  sell  or 
rent  them  to  the  patrons  and  pupils 
at  a  proper  charge,  does  not  authorize 
such  authoritites  to  make  renting  of 
the  books  a  condition  precedent  to  ad- 
mission to  the  schools;  but  children 
whose  parents  supply  them  with  the 
necessary  books  are  entitled  td  admis- 
sion without  payment  of  rental  fees. 
Mathis  V.  (Jordy  (1904)  119  Ga.  817, 
47  S.  E.  171.  R.  E.  H. 


AMERICAN  NATIONAL  BANK  of  Richmond,  Appt., 

V. 

C.  C.  CHAPIN,  Trustee,  etc 

Virginia  Supreme  Court  of  Appeals -^^une  16,  1991. 

(—  Va.  — ,  107  S.  E.  686.) 

Win acceleration  of  contingeiit  remainder. 

1.  The  doctrine  of  acceleration  of  remainders  is  controlled  by  tiie  in- 
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tention  of  tiie  testator,  and  there  can  be  no  acceleration  of  a  contingent 
remainder  from  any  cause  or  occasion  not  expressly  or  impliedly  con- 
templated or  intended  by  him. 

[See  note  on  this  question  beginning  on  page  314.] 


Records  —  Torrens  Law  —  registra- 
tion of  one  of  two  parcels  in  one 
claim. 

2.  Upon  petition  to  register  two 
parcels  of  real  estate  covered  by  one 
building,  registry  will  not  be  granted 
for  one  if  title  to  the  other  is  defec- 
tive. 

Win  —  conflict  between  two  —  abro- 
gation of  first 

8.  Provisions  of  a  will  that  at  the 
end  of  five  years  the  property  b^  di- 
vided and  one  equal  part  given  to  the 
wife  for  life,  with  remainders,  are  not 
abrogated  by  a  second  will,  providing 
that  the  estate  be  kept  together  dur- 
ing minority  of  the  youngest  child, 
and  that  the  court  fix,  every  three 
years,  the  income  to  be  allowed  the 
wife  for  maintenance. 

—  election  of  widow  against  will  — 
acceleration  of  remainders. 
4.  It  is  the  presumed  intention  of 


testator  that  the  election  of  the 
widow  to  take  her  share  of  the  estate 
in  lieu  of  a  life  estate  given  her  by 
the  will  is,  in  legal  contemplation, 
equivalent  to  her  death,  and  will  ac- 
celerate the  remainder. 

[See  28  R.  C.  L.  657;  28  R.  C.  L. 
888,  884.  J 

-»  election  against  will  —  accelera- 
tion —  failure  to  provide  for  con- 
tingency. 

5.  The  election  of  the  widow  to  take 
her  share  of  the  estate  in  lieu  of  a 
life  estate  which  has  been  created, 
with  remainder  over  to  such  of  testa- 
tor's children  as  may  be  living  at  her 
death  and  the  issue  of  such  as  may  be 
then  dead,  accelerates  the  remainders, 
whether  they  are  vested  or  con- 
tingent, and  it  is  immaterial  that 
testator  made  no  provision  to  meet 
the  contingency  of  such  election. 

[See  28  R.  C.  L.  659;  see  note  in 
6  A.L.R.  478.] 


Appeal  by  complainant  from  a  decree  of  the  Court  of  Land  Registra- 
tion of  the  City  of  Richmond  refusing  to  order  a  certificate  of  absolute 
title  to  two  of  the  lots  and  severing  proceedings  as  to  the  third  in  a  suit 
for  registration  of  title  to  three  certain  lots.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    George  Bryan  and  Eugene     Ann.  Gas.  1918C,  409;  Slocum  v.  Haga- 


C  Massie,  for  appellant: 

The  chief  intent  of  the  testator  was 
to  make  provision  for  his  children, 
and  the  period  fixed  by  the  second 
paper  for  the  vesting  of  their  estates 
is  the  majority  of  the  youngest  child. 

Compton  V.  Rixey,  124  Va.  548,  5 
A  Ji.R.  465,  98  S.  E.  651 ;  Keeton  v.  Tip- 
ton, 184  Ky.  704,  212  S.  W.  909;  Cum- 
mings  V.  Hamilton,  220  111.  480,  77  N. 
E.  264;  Chapman  v.  Chapman,  90  Va. 
409,  18  S.  E.  913;  Crews  v.  Hatcher, 
91  Va.  878,  21  S.  E.  811;  Lantz  v.  Mas- 
sie,  99  Va.  709,  40  S.  E.  50;  Allison  v. 
Allison,  101  Va.  537,  68  L.R.A.  920,  44 
S.  E.  904;  Halsey  v.  Fulton,  119  Va. 
571,  89  S.  E.  912';  Feame,  Remainders, 
216. 

The  remainders  to  the  children, 
even  though  contingent,  are  accel- 
erated 

JuU'v.  Jacobs,  L.  R.  3  Ch.  Div.  711, 
36  L.  T.  N.  S.  153,  24  Week.  Rep.  947 ; 
Roe  V.  Doe,  5  Boyce,  545,  98  Atl.  878, 
17  A.L.R.— 20. 


man,  176  111.  533,  52  N.  E.  832 ;  Sher- 
man V.  Flack,  283  111.  456,  6  A.L.R.  456, 
119  N.  E.  298;  Wood  v.  Wood,  1  Met. 
(Ky.)  512;  O'Rear  v.  Bogie,  157  Ky. 
666,  168  S.  W.  1107;  Fox  v.  Rumery, 
68  Me.  121;  Small  v.  Marburg,  77  Md. 
11,  25  Atl.  920;  Randall  v.  Randall,  85 
Md.  430,  37  Atl.  209;  Re  Schulz,  118 
Mich.  592,  71  N.  W.  1079;  Yeaton  v. 
Roberts,  28  N.  H.  459 ;  Sarles  v.  Sarles, 
19  Abb.  N.  C.  322;  Wilson  v.  Stafford, 
60  N.  C.  (Winst.  Eq.)  103;  Brown's 
Appeal,  27  Pa.  62 ;  Coover's  Appeal,  74 
Pa.  143;  Ferguson's  Estate,  138  Pa. 
208,  20  Atl.  945;  Weodburn's  Estate, 
151  Pa.  586,  25  Atl.  145 ;  Disston's  Es- 
tate, 257  Pa.  537,  L.R.A.1918B,  62,  101 
Atl.  804;  Wyllner's  Estate,  65  Pa. 
Super.  Ct.  396;  Meek  v.  Trotter,  133 
Tenn.  145,  180  S.  W.  176;  Keeton  v. 
Tipton,  184  Ky.  704,  212  S.  W.  909; 
Cummings  v.  Hamilton,  220  111.  480,  77 
N.  E.  264;  Compton  v.  Rixey,  124  Va. 
548,  5  A.L.R.  465,  98  S.  E.  651 ;  Young 
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V.  Harris,  176  N.  C.  631,  5  A.L.R.  477, 
97  S.  E.  609;  Sellick  v.  Sellick,  207 
Mich.  194,  5  A.L.R.  1621,  173  N.  W. 
609. 

Mr.  James  E.  Cannon,  for  Lettice 
W.  Whitlock: 

When  the  testator  expressed  his 
wishes  in  the  second  will,  so  plainly 
and  palpably  inconsistent  with  his 
main  purpose  and  intent  in  the  first 
will,  he  must  have  intended  to  revoke 
the  former  provision  in  toto. 

Cowan  V.  Epes,  2  Patton  &  H.  520; 
Hansford  v.  Elliott.  9  Leigh,  79; 
Martin  v.  Kirby,  11  Gratt.  67. 

The  remainder  created  by  the 
twelfth  clause  of  the  will  in  question 
was  vested  and  not  contingent. 

Chapman  v.  Chapman,  90  Va.  409, 
18  S.  E.  913;  Lantz  v.  Massie,  99  Va. 
709,  40  S.  E.  50;  Fearne,  Remainders, 
215;  Moore  v.  Lyons,  25  Wend.  119; 
Allison  V.  Allison,  101  Va.  537,  63 
L.R.A.  920,  44  S.  E.  904;  Waring  v. 
Waring.  96  Va.  641,  32  S.  E.  150; 
Halsey  v.  Fulton,  119  Va.  571,  89  S.  E. 
912;  Brent  v.  Washington,  18  Gratt. 
526;  Neilson  v.  Brett,  99  Va.  673,  40 
S.  E.  32 ;  French  v.  Logan,  108  Va.  67, 
60  S.  E.  622;  Croxall  v.  Shered,  5  Wall. 
268,  18  L.  ed.  572;  Doe  ex  dem.  Poor 
V.  Considine,  6  Wall.  458,  18  L.  ed. 
869;  Compton  v.  Rixey.  124  Va.  548, 
5  A.L.R.  465,  98  S.  E.  651. 

Remainders  are  accelerated  unless 
the  will  plainly  indicates  a  contrary 
intent. 

Compton  V.  Rixey,  supra;  16  Cyc. 
651;  Disston's  Estate,  257  Pa.  537, 
L.R.A.1918B,  62,  101  Atl.  804. 

Mr.  A.  S.  Bufordy  Jr^  for  appellees: 

If  the  remainder  be  contingent,  the 
doctrine  of  acceleration  is  not  ap- 
plicable. 

Smoot  V.  Bibb,  124  Va.  28,  97  S.  E. 
355;  Compton  v.  Rixey,  124  Va.  548, 
5  A.L.R.  465,  98  S.  E.  651;  2  Minor, 
Inst.  4th  ed.  p.  396. 

Mr.  Daniel  Grinnan  also  for  appel- 
lees. 

Kelly,  P.,  delivered  the  opinion  of 
the  court: 

This  suit  was. brought  under  the 
provisions  of  the  Uniform  Land 
Registration  Act  (Acts  1916,  pp.  70, 
558;  Code  1919,  §  5225).  The  peti- 
tion was  filed  by  the  American  Na- 
tional Bank  of  Richmond,  and  the 
object  was  to  register  the  title  to  the 
lots  knovsrn  as  Nos.  1001  and  1003, 
occupied  by  the  American  National 


Bank  building,  and  the  lot  known  as 
No.  1006,  occupied  by  the  American 
Trust  Company  building.  The  prin- 
cipal question  for  decision,  however, 
involves  no  peculiar  phase  or  fea- 
ture of  the  Land  Resristration  Act, 
and  might  have  arisen  in  any  other 
proceeding  requiring  an  adjudica- 
tion upon  the  title. 

There  being  no  controversy  as  to 
the  title  of  the  petitioner  to  lot  No. 
1005,  the  proceedings  as  to  that 
property  were  severed,  as  permitted 
by  §  41  of  the  act,  and  a  final  de- 
cree was  entered  directing  the  is- 
suance of  a  certificate  as  prayed  for. 
But,  as  to  lots  1001  and  1003,  the 
court  refused  to  order  a  certificate 
of  absolute  title  on  the  ground  that 
lot  1003  (one  of  the  two  lots  oc- 
cupied by  the  bank  building)  ^-is 
subject  to  the  contingencies  set  out 
in  the  will  of  Charles  E.  Whitlock," 
a  former  owner. 

One  of  the  assignments  of  error 
is  that  the  court  ought  at  least  to 
have  ordered  a  certificate  as  to  lot 
1001,  the  title  to  which  was  not  in 
dispute.  We  over- 
rule    this     assign-  2f-i?Vlrz'''JlL,. 

ment.      The  petition    traUon  pf  one  of 

treats  the  two  lots  VZ2  SiST.*'  *" 

as  constituting  a 
single  piece  of  property,  and  does 
not  ask  for  the  registration  of  1001 
distinct  and  separate  from  1003. 
Moreover,  the  petitioner's  bank 
building  occupies  both  lots,  and,  un- 
der the  facts  of  this  case,  the  court 
would  have  been  entirely  warranted 
in  holding  that  the  title  to  1001  was 
not  "proper  for  registration  (|  44 
of  the  act) ,  separate  and  apart  from 
1003,  even  if  the  petition  had  con- 
tained a  distinct  prayer  to  that  ef- 
fect. 

The  important  and  decisive  ques- 
tion in  the  case  is  whether  the  peti- 
tioner showed  a  complete  title  to  lot 
1003. 

This  lot  was  owned  in  fee  simple 
absolute  by  Charles  E.  Whitlock, 
who  died  in  1895,  leaving  certain 
testamentary  papers,  which  togeth- 
er were  judicially  ascertained  to 
constitute  his  will,  and  duly  admit- 
ted to  probate  as  such.    See. Gordon 
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V.  Whitlock,  92  Va.  723, 24  S.  E,  342. 

At  his  death  he  was  survived  by  his 
widow,  Elizabeth  B.  Whitlock,  and 
three  infant  children,  Elizabeth, 
Lulie,  and  Charles  Whitlock.  The 
widow  renounced  the  will,  and 
claimed  her  dower  and  distributive 
share  in  the  estate.  This  action  on 
her  part,  as  will  presently  appear, 
necessarily  upset  a  very  material 
portion  of  the  testamentary  scheme, 
and  in  the  end  brought  about  the 
controversy  arising  in  this  case. 
The  estate  was  large  and  valuable. 
A  number  of  suits  were  brought  in. 
the  courts  of  the  city  of  Richmond 
for  various  purposes  affecting  its 
administration  an^  distribution.  In 
one  of  these,  by  decree  of  October 
27,  1896,  lot  1003  was  assigned  to 
the  widow  as  part  of  her  dower. 
Subsequently,  by  deed  dated  April 
12,  1909,  the  widow  and  her  three 
children,  all  of  whom  had  become  of 
age,  granted  and  conveyed  lot  1003 
to  the  petitioner,  American  National 
Bank.  The  inquiry  before  us  is 
whether  this  deed  passed  a  good 
title. 

The  question  arose  out  of  the  fol- 
lowing further  facts,  taken  in  con- 
nection with  those  already  stated: 
Prior  to  April  12,  1912,  Elizabeth 
Whitlock,  one  of  the  daughters  of 
the  testator,  intermarried  with 
Frederick  Godfrey  Bird,  of  Eng- 
land, reserving  by  a  marriage  set- 
tlement deed  all  of  her  estate  as 
fully  as  if  she  had  remained  unmar- 
ried. Lulie  Whitlock,  the  other 
daughter,  married  W.  Otto  Nolting, 
and  became  a  widow.  At  the  date 
of  the  deed  to  the  bank  April  12, 
1909,  Elizabeth  Whitlock  Bird  had 
an  infant  son,  and  Lulie  Whitlock 
Nolting  had  an  infant  daughter. 
Mrs.  Nolting  afterwards  married 
Reverend  G.  Freeland  Peter. 
Charles  Whitlock,  the  testator's  son, 
afterwards  married,  and  died  with- 
out issue,  leaving  a  widow,  Lettice 
W-  Whitlock.  At  the  time  this  pro- 
ceeding was  instituted,  the  following 
parties  were  living;  Elizabeth 
Whitlock,  the  testator's  widow; 
Elizabeth  Whitlock  Bird,  and  her 
husband,  Frederick  Godfrey  Bird, 
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and  their  five  infant  children  (four 
born  after  the  deed  to  the  bank) ; 
Lulie  Whitlock  Peter,  her  husband, 
G.  Freeling  Peter,  and  her  two  in- 
fant children,  Elizabeth  Nolting  and 
G.  Freelapd  Peter,  Jr.;  and  Lettice 
W.  Whitlock,  widow  and  sole  resid- 
uary legatee  and  devisee  of  Charles 
E.  Whitlock,  Jr. 

The  first  of  the  several  testamen- 
tary papers  left  by  the  testator  was 
dated  April  24,  1888,  and  appears 
to  have  been  prepared  by  counsel. 
It  is  a  voluminous,  elaborate,  and 
carefully  phrased  document,  provid- 
ing in  great  detail  for  the  adnlinis- 
tration  and  final  distribution  and 
settlement  of  the  estate.  After 
making  a  number  of  specific  devises 
and  bequests,  and  giving  a  number 
of  directions  to  his  executors,  the 
testator  provided  by  the  eleventh 
clause  as  follows :  ''AH  the  rest  and 
residue  of  my  estate  of  every  de- 
scription, including  the  real  estate 
hereinbefore  directed  to  .be  sold,  and 
the  proceeds  of  the  sale  thereof,  I 
devise  and  bequeath  to.  my  executors 
for  the  term  of  five  years  from  and 
next  ensuing  after  the  day  of  my 
death,  upon  these  trusts.^' 

And  the  trusts  named  were  to  care 
for  and  husband  and  properly  invest 
the  estate,  and  during  the  specified 
five-year  period  pay  one  half  of  the 
net  annual  income  to  the  widow  and 
the  other  half  of  such  net  income  to 
themselves,  and  properly  invest  the 
same  as  guardians  of  his  infant 
children.  The  twelfth  clause  was  as 
follows:  "At  the  end  of  said  term 
of  five  years,  I  direct  that  my  estate, 
real  and  personal  (other  than  un- 
collected debts,  and  lands  hereinbe- 
fore devised  to  be  sold,  and  other 
than  uninvested  money  belonging  to 
the  principal  of  my  estate),  shall,  as 
nearly  as  may  be,  be  divided  into 
equal  parts,  having  reference  to 
value  and  income.  One  of  these 
equal  parts  I  devise  and  bequeath 
to  my  children,  to  be  divided  equally 
between  them ;  but  if  ony  of  my  said 
children  shall  die  under  the  age  of 
twenty-one  years,  unmarried,  or  if 
married  shall  die  under  the  age  of 
twenty-one  years  and  without  issue 
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living  at  the  death  of  such  child, 
then  his  or  her  share  of  said  equal 
part  shall  pass  and  belong  to  the 
survivor  or  survivors  of  said  chil- 
dren, but  if  at  such  death  there  be 
living  but  one  survivor  and  also  is- 
sue of  a  deceased  child  or  children, 
then  to  such  survivor  and  the  issue 
of  such  deceased  child  or  children; 
such  issue  to  take  the  part  their 
parent  would  have  taken  if  alive. 
But  if  all  of  my  said  children  shall 
die  under  the  age  of  twenty-one 
years  and  without  issue,  then  the 
whole  of  said  equal  part  shall  pass 
and  belong  to  my  right  heirs  at  law 
as  to  the  real  estate  included  in  said 
part  and  to  my  distributees  as  to 
the  personal  estate  included  in  said 
part  according  to  the  law  of  de- 
scents and  distributions  in  the  state 
of  Virginia.  The  other  of  said  equal 
parts  I  devise  and  heqweaih  to  my 
wife  for  and  during  her  natural  life, 
to  take  the  income,  rents,  and  profits 
thereof  to  her  own  al>solute  use  and 
disposal,  and  at  her  death  I  devise 
and  bequeath,  the  said  equal  part, 
and  also  the  dwelling  hov^e  and  lot 
of  mine  which  she  may  elect  to  oe^ 
cupy,  to  such  of  my  children  as  may 
be  living  at  her  death,  and  to  the  is- 
sue of  any  su^h  child  who  may  have 
died  leaving  issv^,  such  issu^  to  take 
the  share  their  parent  would  have 
taken  if  alive:  such  of  my  children 
as  may  be  twenty-one  years  of  age 
at  the  death  of  my  wife  shall  take 
their  portions  of  such  equal  part, 
absolutely :  such  of  them  as  may  be 
under  twenty-one  years  of  age  at  the 
death  of  my  wife  shall  take  their 
portions  of  such  equal  part,  subject 
to  the  limitations  prescribed  in  ref- 
erence to  their  shares  in  the  first 
of  said  equal  parts.  But  if  at  the 
death  of  my  wife  there  shall  be  no 
child  of  mine  living  nor  the  descend- 
ant of  any  child,  then  the  part  of  my 
estate  devised  to  my  wife  for  her 
life  shall  pass  and  belong  to  my 
right  heirs  at  law  as  to  the  real  es- 
tate included  therein,  and  to  my 
distributees  as  to  the  personal  es- 
tate included  therein,  according  to 
the  law  of  descents  and  dis^ibutions 
in  the  state  of  Virginia/'  (Italics 
added.) 


The  fourteenth  clause  was  as  fol- 
lows: "I  hereby  expressly  declare* 
that  the  provisions  which  I  have 
made  in  this  will  for  my  wife  are  in 
lieu,  place,  and  stead  of  all  her  dow* 
er  rights  and  distributive  rights  in 
my  estate,  real  and  personal,  who- 
ever situated, — ^and  if  accepted  by 
her  must  operate  as  a  relinquish- 
ment of  all  such  dower  and  distrib- 
utive rights." 

The  second  will  or  testamentary 
paper  was  a  brief  holograph  doc* 
ument,  containing  no  revocatory  or 
residuary  clause,  and,  so  far  as 
material  here,  was  as  follows :  '^Ist. 
I  desire  my  estate  kept  together 
during  the  minority  of  my  youngest 
child.  2d.  My  wife  to  have  the  free 
use  of  the  residence  1st  &  East 
Franklin  and  to  have  absolutely  all 
the  furniture  and  other  belongings 
on  said  premises.  3d.  My  wife  ta 
have  fixed  by  court  at  least  once 
every  three  years,  the  income  to  be 
allowed  her  from  my  estate  for  the 
maintenance  of  herself  and  chil- 
dren." 

There. were  two  brief  holograph 
codicils,  which  have  no  bearing  on 
the  present  controversy. 

The  court  of  land  registration  ap- 
pointed a  guardian  ad  litem  to  rep- 
resent the  infant  children  of  Mrs. 
Bird  and  Mrs.  Peter,  and  he  con- 
tended in  the  lower  court,  and  con- 
tends here,  with  notable  earnestness 
and  force,  that  the  twelfth  clause  of 
the  first  will  did  not  create  a  vested 
remainder  in  the  children  of  Charles 
E.  Whitlock,  but  that  by  its  terms 
his  grandchildren  now  have  a  con- 
tingent estate  in  remainder  which 
cannot  be  determined  until  the  death 
of  his  widow,  and  that  therefore  the 
certificate  of  absolute  title  should 
not  be  decreed.  The  learned  judge 
of  the  lower  court  took  this  view  of 
the  case,  filing  a  written  opinion 
setting  forth  with  characteristic 
clearness  and  ability  the  reasons 
and  authorities  upon  which  this  con- 
clusion is  based. 

Counsel  for  the  bank  and  for  Mrs. 
Lettice  W.  Whitlock,  whose  interests 
are  materially  and  adversely  affect- 
ed by  the  decree  appealed  from,  of- 
fer several  answers  to  the  position 
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-taken  by  the  guardian  ad  litem  and 
sustained  by  the  court. 

In  ihe  first  place,  it  is  contended 
that  the  second  wiU  revokes  and 
eradicates  the  provision  in  the  first 
will,  devising  and*  bequeathing  one 
half  of  the  residuary  estate  to  the 
testator's  wife.  In  Gordon  v.  Whit- 
lock,  92  Va.  723,  24  S.  E.  342,  it  was 
held  that  the  two  wills,  with  the  two 
codicils,  were  to  be  taken  together  as 
constituting  a  testamentary  disposi- 
tion of  the  testator's  estate;  that 
there  was  nothing  in  the  scope  or 
scheme  of  the  second  will  to  indicate 
that  it  was  intended  to  stand  alone 
and  be  in  complete  substitution  for 
the  first;  and  that  the  second  did  not 
revoke  the  first,  ^'except  in  so  far  as 
it  is  plainly  inconsistent  with  it." 
Invoking  the  holding  of  this  court  in 
that  case,  as  expressed  in  the  lan« 
guage  just  quoted,  the  contention  is 
made  that  tiiere  is  such  a  plain  in- 
consistency between  the  gift  to  the 
wife,  with  limitations  over  in  the 
twelfth  clause  of  the  first  will,  and 
the  provisions  of  the  first  and  third 
clauses  of  the  second  will,  as  to  show 
that  the  two  papers  in  this  respect 
cannot  stand  together,  and  that  the 
latter  must  therefore  be  construed 
as  a  substitute  for  the  former  to 
that  extent.  To  maintain  this  posi- 
tion it  is  pointed  out:  (1)  That  by 
the  first  will  the  residuary  estate 
was  to  be  held  together  for  the 
period  of  five  years  from  the  tes- 
tator's death,  and  then  divided; 
whereas,  by  the  second  will  the  es- 
tate was  to  be  kept  together  until 
the  youngest  child  became  of  age, 
without  any  provision  as  to  a  divi- 
sion or  distribution,  the  eifect,  as 
claimed,  being  that  tiie  whole  estate 
should  be  divided  when  the  young- 
est child  became  of  age;  (2)  that 
by  the  third  clause  of  the  second  will 
the  testator  provided  that  his  wife 
should  have  fixed  by  the  court  at 
least  every  three  years  the  income  to 
be  allowed  her  from  his  estate  for 
the  maintenance  of  herself  and  chil- 
dren, this  provision,  as  contended, 
being  in  lieu  and  revocation  of  the 
gift  to  her  in  the  first  will  of  one 
half  of  the  estate ;  and  (3)  that  the 
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second  clause  of  the  second  will  giv- 
ing Mrs.  Whitlock  the  free  use  of 
the  Franklin  street  residence  and 
the  absolute  ownership  of  the  fur- 
niture, etc.,  was  a  substantial  repe- 
tition of  the  second  clause  of  the 
first  will,  which  would  have  been  a 
needless  repetition,  unless  the  tes- 
tator intended  the  second  will  to 
supersede  the  first  as  to  the  provi- 
sions for  the  wife. 

There  is  force  in  the  argument 
thus  made,  but  we  do  not  think  the 
inconsistency  and  conflicts  between 
the  two  papers  are  to  be  given  the 
far-reaching  effect  claimed  for  them. 
It  is  ^itirely  fea- 
sible    to     construe  Kt"";2»"fwJL    ; 

them  so  as  to  affect  Sm?.*******  *' 
only  the  early  ad- 
ministration and  management  of 
the  estate,  without  affecting  the 
final  division  of  the  estate  into  two 
parts,  one  of  which  should  belong 
to  the  widow  for  life,  with  limita- 
tions over,  and  the  other  of  which 
should  go  to  the  children  or  their  is- 
sue when  tiie  time  for  the  division 
arrived.  The  division  of  tiie  corpus 
of  the  estate,  instead  of  being  made 
in  five  years  from  the  death  of  the 
testator,  would  have  been  made 
when  the  youngest  child  became  of 
age,  and  in  the  meantime,  in  lieu  of 
the  net  income  from  one  half  of  the 
estate,  given  to  his  wife  under  the 
first  will,  she  would  have  received 
an  amount  to  be  allowed  by  the  court 
for  the  maintenance  of  herself  and 
her  children.  The  repetition  of  the 
provision  as  to  the  residence  and 
furniture  was  unnecessary,  but  not 
inconsistent. 

In  the  second  place,  to  meet  the 
contention  of  the  guardian  ad  litem 
and  the  holding  of  the  lower  court, 
it  is  argued  that  the  twelfth  clause 
of  the  will  created  not  a  contingent 
remainder  in  the  children  and 
grandchildren,  but  a  vested  remain- 
der in  the  children,  subject  to  be 
devested  and  given  over  in  case  any 
of  the  vested  remaindermen  died 
during  the  lifetime  of  the  widow. 
The  decree  complained  of  proceeds 
upon  the  theory  that  the  remainders 
were  contingent,  and  that  there  can 
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be  no  acceleration  of  such  remain- 
ders. It  is  conceded  that  if  the  re- 
mainders were  vested  the  decree  is 
erroneous.  In  the  view  which  we 
entertain,  however,  it  is  not  neces- 
sary in  this  case  to  determine  the 
technical  character  of  the  remain- 
ders. 

It  was  said  by  this  court  in  Comp- 
ton  v.  Rixey,  124  Va.  548,  5  A.L.R. 
465,  98  S.  E.  651,  that  "there  can  be 
no  acceleration  of  a  contingent  re- 
mainder, for  until  the  happening  of 
the  contingency  it  is  uncertain  who 
is  to  take  the  estate."  But  this  ex- 
pression must  be  read  in  connection 
with  the  context  and  the  facts  of 
that  case.  The  opinion  clearly 
shows  that  the  doctrine  of  accelera- 
tion of  remainders  is,  as  of  course 
,  ^,  ^  it  should  be,  con- 
4$ontinarent  troUed  by  the  mten- 

re«.ai«der.  ^^^^   ^^  ^j^^  testator 

or  donor.  The  true  doctrine  is  that 
there  can  be  no  acceleration  of  a 
contingent  estate  from  any  cause  or 
occasion  not  expressly  or  impliedly 
contemplated  or  intended  by  the 
person  creating  the  estate.  In  the 
Compton  Case,  the  provisions  of  the 
will  indicated  that  the  testator  in- 
tended the  whole  of  the  estate  to  be 
kept  together  until  his  widow  died 
or  remarried;  and,  moreover,  the 
widow  did  not  renounce  the  will  in 
the  manner  provided  by  law,  but 
accepted  its  provisions  and  enjoyed 
its  benefits  for  some  years,  and  then, 
"for  reasons  satisfactory  to  herself, 
and  known  to  her  children,"  execut- 
ed a  disclaimer  and  renouncement  of 
the  terms  of  the  will  in  her  behalf. 
The  case  therefore  did  not  come 
within  the  general  rule,  based  upon 
the  presumed  intention  of  the  testa- 
tor, that  the  election  of  a  widow  to 

take  her  share  of 
^lectioB  of  tjjg  estate  under  the 
wiii-acceiera-  mtestate  laws  m 
mafiidlr^T*  Ueu  of  a  life  estate 

given  her  in  the  will 
is,  in  legal  contemplation,  equiv- 
alent to  her  death.  The  paper  exe- 
cuted by  Mrs.  Rixey  did  not  have  the 
effect  of  ending  the  life  estate  so  as 
to  take  it  out  of  the  way  of  the  re- 
mainders.   Cummings  v.  Hamilton, 


220  111.  480,  77  N.  E.  264;  Keeton  v. 
Tipton,  184  Ky.  704,  212  S.  W.  909. 
In  the  case  before  us,  it  is  clear 
from  the  testamentary  papers  that 
Mr.  Whitlock's  leading  intent  was 
to  make  provision  for  his  wife  and 
children.  If  he  had  not  expressly 
shown,  as  he  did  by  the  fourteenth 
clause  of  the  first  will,  that  he  un- 
derstood and  had  in  contemplation 
the  possibility  of  her  renunciation,, 
he  would  have  been  charged  with 
knowledge  of  her  legal  right  to  re* 
nounce  and  take  her  share  in  his 
estate  under  the  intestacy  laws; 
and  he  made  no  provision  to  meet 
that  contingency.  It  is  argued,  and 
it  seems  to  have  been  held  (see  23 
R.  C.  L.  p.  559) ,  that  this  is  a  cir- 
cumstance tending  to  show  that  the 
testator  did  not  intend  any  earlier 
division  of  his  estate  among  his  chil- 
dren if  the  widow  should  elect  to 
take  against  the  will.  The  ar- 
gument does  not  appeal  to  us  under 
the  facts  of  this  case.  The  testator 
knew  that  a  renunciation  by  Iter 
would  upset  and  completely  cut  out 
the  life  estate  which  he  was  cre- 
ating in  her,  and  upon  which  the 
contingencies  as  to  the  interests  of 
the  children  depended.  With  this 
possibility  in  necessary  contempla- 
tion, he  made  no  provision  to  meet 
it.  We  think  the  result  is  that  he 
must  have  intended  that  in  such  an 
event  the  renunciation  should  have 
the  effect  of  eliminating  the  period 
of  her  lifetime  as  a 
factor  in  the  estate  ;^iiSVt*wiii- 
of  the  children.    If,  ?ff,*\fJ**!!*jr::: 

9       M        t       g»  failure  to  pro— 

instead  of  renounc-  vide  tor  con- 
ing the  will  in  the  **"»*"^'^- 
manner  provided  by  law,  Mrs.  Whit- 
lock  had  accepted  the  terms  of  the 
will,  and  then  sold  her  life  estate,  or 
even  given  it  to  her  children,  a  dif- 
ferent question  would  have  been 
presented.  As  the  facts  are,  her  life 
estate  never  came  into  existence.  It 
was,  as  we  construe  the  wills,  creat- 
ed for  the  benefit  of  the  widow,  and 
not  for  any  independent  purpose  of 
postponing  the  division  of  the  es- 
tate. 

It  is  simply  impossible  to  recon- 
cile the  decisions  bearing  upon  the 
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question  at  issue.  Undoubtedly 
there  is  much  respectable  authority 
to  the  effect  (1)  that  the  remainders 
created  by  Mr.  Whitlock's  will  were 
contingent,  and  not  vested,  and  (2) 
that  her  renouncement  of  the  will 
did  not  have  the  effect  of  accelerat- 
ing them.  Other  authorities,  per- 
haps equally  weighty,  would  support 
the  conclusion  that  they  were  vested 
remainders,  with  a  substitutional 
gift  over  in  case  any  or  all  of  the  pri- 
mary remaindermen  died  before  the 
death  of  the  life  tenant ;  and,  if  this 
construction  be  adopted,  there  is 
practically  no  dissent  from  the  con- 
clusion that  the  renouncement  would 
accelerate  the  enjoyment  of  the  es- 
tate in  remainder.  Still  others,  in 
keeping  with  what  seems  to  us  a 
sound  view,  hold  that  the  contingent 
character  of  the  estate  does  not  pre- 
vent acceleration,  except  where  it  is 
impossible  to  identify  the  remain- 
dermen until  the  death  of  the  life 
tenant,  as,  for  example,  where  the 
limitation  is  strictly  to  the  heirs  of 
the  body  of  the  life  tenant,  or  where 
there  is  other  evidence,  besides  the 
mere  provision  for  the  life  tenant,  of 
an  intention  to  postpone  the  taking 
effect  of  remainders.  See  note  to 
Compton  V.  Rixey,  5  A.L.R.  473. 

In  Roe  V.  Doe,  5  Boyce  (Del.)  545, 
93  Atl.  373,  Ann.  Cas.  1918C,  409, 
also  reported  as  Scotten  v.  Moore, 
there  was  a  devise  to  the  wife  for 
life,  and  after  her  death  to  "my  then- 
living  children  (or,  in  case  of  their 
death,  to  their  legal  represent- 
atives), share  and  share  alike.'' 
The  testator  was  survived  by  his 
wife  and  seven  children.  The  wid- 
ow renounced  the  will.  In  a  subse- 
quent ejectment  suit  involving  the 
title,  it  was  held  that  the  remainders 
were  accelerated  whether  they  were 
contingent  or  vested.  The  court 
said: 

"The  principle  of  acceleration  in 
the  vesting  of  a  remainder  by  the 
premature  termination  of  the  pre- 
ceding life  estate  rests  upon  the 
testamentary  intention,  and  will  be 
applied  only  when  it  promotes  that 
intention,  and  never  when  it  defeats 
it.    .    .    .    When,  therefore,  it  ap- 
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pears  that  the  possession  of  the 
remainderman  is  postponed  solely 
for  the  benefit  of  the  widow  of  the 
testator,  it  is  presumably  the  inten- 
tion of  the  testator  that  her  renun- 
ciation of  the  provisions  made  for 
her  for  life  is  equivalent  to  her 
death,  and  the  beneficiaries  entitled 
in  remainder  enter  into  enjoyment 
at  once,  subject  to  her  rights  at  law 
if  she  so  elects.    .    .    . 

"If  the  principle  is  based  on  the 
presumed  intention  of  the  testator, 
there  need  be  no  distinction  made 
between  vested  and  contingent  re- 
mainders in  its  application.    .    .    . 

"If  it  be  necessary  to  decide 
whether  the  remainder  be  vested  or 
contingent,  it  will  be  found  that  the 
authorities  are  in  hopeless  conflict 
on  this  subject.  A  devise  to  the 
testator's  children  living  at  the 
death  of  a  life  tenant,  as  a  class, 
with  substitution  of  issue  for  any 
who  may  then  be  dead,  is  in  some 
cases  considered  a  vested  remainder, 
and  in  others  a  contingent  one." 

In  Slocum  v.  Hagaman,  176  111. 
533,  52  N.  E.  332,  there  was  a  de- 
vise to  the  wife  for  life,  and  after 
her  death  the  property  was  to  be 
sold  and  the  proceeds  divided  pro 
rata  among  the  nephews  and  nieces 
and  an  adopted  daughter  of  the  tes- 
tator, share  and  share  alike,  with 
limitation  over  to  the  issue  of  such 
of  the  nephews  and  nieces  as  might 
die  before  the  death  of  the  wife. 
The  widow  renounced  tlje  will.  The 
court  said  in  the  course  of  its  opin- 
ion: "Upon  examination  of  the 
whole  will,  we  are  of  the  opinion 
that  the  postponement  of  the  divi- 
sion of  the  estate  until  the  death  of 
the  widow  was  for  the  purpose  of 
securing  her  income  during  her  life, 
and  that,  when  she  renounced  the 
provisions  of  the  will,  .  .  .  the 
reason  for  the  postponement  of  the 
period  of  distribution  no  longer  ex- 
isted; and  it  was  proper  to  make 
such  distribution  as  though  the  wid- 
ow had  died." 

In  Sherman  v.  Flack,  283  111.  457, 
5  A.L.R.  456,  119  N.  E.  293,  there 
was  a  devise  to  the  wife  for  life, 
and  at  her  death  the  real  estate  was 
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to  be  sold  to  the  highest  bidder  with- 
in one  year  from  the  time  of  her 
death,  and  after  a  payment  of  leg- 
acies to  be  divided  among  her  broth- 
ers and  sisters  or  their  heirs,  with 
remainder  to  testator's  brothers  and 
sisters  or  their  heirs.  The  widow 
renounced  the  will,  and  then  united 
with  the  testator's  brothers  and  sis- 
ters in  making  a  deed  to  the  real 
estate.  A  brothier  and  sister  of  the 
testator  died  after  the  conveyance, 
leaving  children,  and  question  was 
raised  as  to  the  title.  It  was  held 
that  the  remainders  were  accelerat- 
ed by  the  widow's  renunciation  of 
the  will,  and  that  the  deed  was  good. 
The  opinion  of  the  court  was  in  part 
as  follows:  '^It  is  insisted  that  an 
insurmountable  obstacle  to  the  right 
of  election  and  reconversion  is  that 
the  remaindermen  cannot  be  def- 
initely ascertained  until  the  death  of 
the  widow,  and  the  briefs  are  devot- 
ed in  great  part  to  the  discussion  of 
the  question  whether  the  devise  of 
the  remainder  to  the  brothers  and 
sisters  of  the  testator  or  their  heirs 
was  contingent  or  vested.  The  real 
question,  however,  is.  What  is  the 
time  of  division?  If  that  time  has 
arrived,  whatever  may  have  been 
the  contingency  previously,  it  no 
longer  exists,  but  the  remainder  is 
vested.  The  language  of  the  will 
fixes  the  time  for  the  sale  and  divi- 
sion at  the  death  of  the  wife,  and  it 
is  the  settled  rule  that  a  devise  to 
survivors,  preceded  by  a  life  estate 
or  other  prior  interest,  will  take  ef- 
fect only  in  favor  of  those  who  sur- 
vive the  period  of  distribution. 
There  is,  however,  another  rule, 
that,  where  there  is  a  devise  to  one 
for  life  with  remainder  to  another, 
if  the  life  estate  fails  for  any  rea- 
son, the  remainder  is  accelerated 
and  takes  effect  at  once.  Blatch- 
ford  y.  Newberry,  99  111.  11.  The 
doctrine  of  the  acceleration  of  re- 
mainders proceeds  upon  the  supposi- 
tion that,  although  the  ultimate  de- 
vise is  in  terms  not  to  take  effect 
in  possession  until  the  death  of  the 
life  tenant,  yet  in  point  of  fact  it  is 
to  read  as  a  limitation  of  the  re- 
mainder to  take  effect  in  every  event 


which  removes  the  prior  estate  out 
of  the  way.  The  doctrine  is  founded 
upon  the  presumed  intention  of  the 
testator  that  the  remaindermen 
should  take,  on  the  failure  of  the 
previous  estate,  notwithstanding  the 
prior  donee  may  be  still  alive,  and 
is  applied  in  promotion  of  the  pre- 
sumed intention  of  the  testator,  and 
not  to  defeat  his  intention." 

It  will  be  noted  tiiat  Sherman  v. 
Flack,  supra,  cites  Blatchford  v. 
Newberry,  99  111.  11,  as  authority 
for  the  acceleration  of  the  remain- 
ders; and  yet  the  opinion  seems  to 
concede  that  the  remainders  were 
contingent,  since  ''the  remainder- 
men could  not  be  definitely  ascer- 
tained until  the  death  of  the  widow." 
The  actual  holding  in  Blatchford  v. 
Newberry  was  that  the  remainders 
were  contingent,  and,  further,  that 
the  wife's  renunciation  of  the  life 
estate  given  her  under  the  will  was 
not  equivalent  to  her  death,  and  did 
not  accelerate  the  remainders.  But 
there  were  peculiar  facts  in  that 
case  which  warranted  the  court  in 
holding  that  the  testator  intended 
the  life  estate  to  remain  in  existence 
until  his  wife's  death,  for  other  rea- 
sons than  those  affecting  her  own 
interest  and  benefit.  The  Blatch- 
ford Case  is  cited  and  reviewed  in 
Compton  V.  Rixey,  supra ;  and,  while 
the  decision  and  discussion  in  both 
cases  are  susceptible  of  a  construc- 
tion lending  support  to  the  position 
contended  for  by  the  guardian  ad 
litem  in  this  case,  both  distinctly 
show  that  the  doctrine  of  accelera- 
tion is  not  an  arbitrary  one,  but  de- 
pends upon  the  intention  of  the 
testator. 

In  Bench  v.  Bench,  184  Iowa, 
1372,  169  N.  W.  667,  there  was  a 
devise  to  the  wife  for  life,  remain- 
der at  the  death  of  the  wife  to  his 
daughter  "if  living,  or  to  her  issue, 
if  any,  if  she  be  dead ;  and,  if  she  be 
dead  without  issue,"  then  to  a 
nephew.  The  widow  renounced  the 
will ;  and  the  court,  in  dealing  with 
the  effect  of  the  wife's  renunciation 
on  the  title,  held  that  it  was  unnec- 
essary to  determine  whether  the 
daughter  of  testator  took  a  contin- 
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srent  or  a  vested  remainder,  or  what 
was  tiie  nature  of  the  nephew's  in- 
terest; that  'the  rejection  by  the 
widow  had  precisely  the  same  effect 
upon  the  life  estate  as  her  death 
would  have  had  if  it  had  occurred  at 
that  time;"  that  ''clearly  her  death 
would  have  completely  vested  the 
title  and  present  enjoyment  in  the 
primary  remainderman  (the  daugh- 
ter) ,  she  being  still  living  f  and  that 
'^e  authorities  are  practically  uni- 
form'' tiiat  renunciation  is  same  as 
death,  "unless  the  will,  by  its  terms 
discloses  a  contrary  intention." 

In  Fox  V,  Rumery,  68  Me.  121, 
there  was  a  devise  to  the  wife  for 
life,  "and,  after  her  decease,  should 
my  adopted  son,  Samuel  Dajrton 
Rumery,  survive  her,"  then  to  trus- 
tees for  him ;  and,  in  the  event  of  the 
death  of  the  wife  and  the  adopted 
son  without  issue,  remainder  to  his 
lawful  heirs.  The  widow  renounced 
the  will,  and  it  was  held  that  the 
remainder  was  accelerated.  The 
court,  in  the  course  of  its  opinion, 
said: 

''What  was  the  testator's  inten- 
tion ?  Are  the  terms  of  his  will  such 
that  we  can  give  effect  to  that  inten- 
tion consistently  with  the  rules  of 
law?  These  are  the  fundamental  in- 
quiries, upon  the  answers  to  which 
l^e  rights  and  duties  of  these  par- 
ties depend.  .  .  .  'The  courts 
have  for  a  long  time  inclined  very 
decidedly  against  adopting  any  con- 
struction of  wills  which  would  re- 
sult in  partial  intestacy,  unless  ab- 
solutely forced  upon  them.  This 
has  been  done  partly  as  a  rule  of 
policy,  perhaps,  but  mainly  as  one 
calculated  to  carry  into  effect  the 
presumed  intention  of  the  testator.' 
[Citing  Redfield,  Wills,  pt  II.  chap. 
13,  §§  6, 48.] 

"In  the  interpretation  of  any  par- 
ticular clause  in  a  will,  we  are  to 
give  effect  to  the  intention  of  the 
testator,  as  manifest  from  an  exam- 
ination of  the  whole  will,  when  not 
inconsistent  with  the  rules  of  law. 
The  clause  is  to  be  considered  in 
connection  with  all  the  others,  and 
with  the  main  design  of  ttie  testator, 
and  such  a  construction  adopted,  if 


possible,  as, will  give  effect  to  the 
whole  and  to  the  general  intent,  al- 
though thereby  some  departure  from 
a  literal  construction  of  the  clause 
in  question  may  be  necessary." 

In  Small  v.  Marburg,  77  Md.  11, 
25  Atl.  920,  there  was  a  devise  of  a 
residence  to  the  wife  for  life,  the 
residue  of  the  estate  to  two  brothers 
"in  equal  shares,  and  in  case  of  the 
death  of  either  of  my  said  brothers, 
the  share  of  the  said  residue  be- 
queathed to  him  shall  go  to  his  chil- 
dren." The  will  directed  that  the 
residence  which  went  to  the  wife  for 
life  should  become  a  part  of  the 
residuum  of  the  estate  at  her  death. 
She  renounced  the  will,  and  the  ex- 
ecutors and  residuary  legatees  con- 
veyed the  residence  to  her  in  fee. 
It  was  held  that  the  deed  conveyed  a 
good  title.  The  court  said:  "If  it 
be  said  that  the  testator  in  terms 
declared  that  the  sale  should  take 
place  at  the  death  of  his  wife,  it 
may  be  replied  that  in  his  mind  the 
death  of  his  wife  and  the  termina- 
tion of  her  life  estate  marked  the 
same  point  of  time.  And  it  may  al- 
so be  said  that  in  a  vast  number  of 
cases  the  literal  meaning  of  words 
and  phrases  haa  been  made  to  yield 
the  ascertained  intent  of  the  tes- 
tator; and  that  this  will  always  be 
done  when  the  meaning  is  sufficient- 
ly evident." 

See  also  the  following  cases,  in 
which  remainders  substantially  sim- 
ilar to  those  involved  in  this  case, 
whether  regarded  as  vested  or  con- 
tingent, were  held  to  be  accelerated 
by  the  renunciation  of  the  widow's 
life  estate  given  her  by  will: 
O'Rear  v.  Bogie,  157  Ky.  666, 163  S. 
W.  1107;  Dean  v.  Hart,  62  Ala.  308; 
Randall  v.  Randall,  85  Md.  430,  37 
Atl.  209 ;  Re  Schulz,  113  Mich.  592, 
71  N.  W.  1079 ;  Yeaton  v.  Roberts, 
28  N.  H.  459 ;  Parker  v.  Ross,  69  N. 
H.  213,  45  Atl.  576 ;  Wilson  v.  Staf- 
ford, 60  N.  C.  (Winst.  Eq.)  103; 
Coover's  Appeal,  74  Pa.  145;  Fer- 
guson's Estate,  138  Pa.  208,  20  Atl. 
945 ;  Disston's  Estate,  257  Pa.  537, 
L.R.A.1918B,  62, 101  Atl.  804;  Meek 
V.  Trotter,  133  Tenn.  145,  180  S.  W. 
176. 
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We  are  of  opinion  that  the  deed  of 
April  12,  1909,  from  Mrs.  Whitlock 
and  her  children  to  the  bank,  passed 
a  complete  title  to  lot  1003,  and  that 
a  certificate  ought  to  be  issued  ac- 
cordingly, subject  only  to  the  liens 
thereon  shown  in  the  report  of  the 


special  examiner.  The  decree  com- 
plained of  will  accordingly  be  re- 
versed, and  the  cause  remanded  to 
the  court  of  land  registration  for 
such  further  orders  therein  as  may 
be  requisite,  in  conformity  with  this 
opinion. 


ANNOTATION. 

E£Fect  of  premature  termination  of  precedent  estate  to  accderate  a  contingent 

remainder. 


I.  Introduction,  314. 

II.  Cases  holding  doctrine  of  acceleration 
applicable  notwithstanding  contin- 
gent character  of  remainder,  314. 
III.  Cases  in  which  acceleration  of  con- 
tingent, remainder  has  been  denied, 
814. 

I.  Introduction, 

This  annotation  is  supplemental  to 
one  on  the  same  subject  in  5  A.L.R. 
473,  which  contains  references  to 
other  annotations  on  closely  related 
questions. 

—  eonfliot  of  opinion  npon  question. 

The  conflict  of  opinion  upon  the 
question,  to  which  attention  is  called 
in  the  earlier  annotation,  is  likewise 
manifest  among  the  later  decisions. 

The  sounder  view,  however,  is  that 
the  doctrine  of  acceleration  of  re- 
mainders is  controlled  by  the  inten- 
tion of  the  testator  or  donor,  and 
hence  is  not  necessarily  dependent 
upon  the  circumstance  that  the  re- 
mainder is  or  is  not  vested.  Ameri- 
can Nat.  Bank  v.  Chapin  (reported 
herewith)  ante,  304. 

//.  Cases  holding  doctrine  of  acceleration 
applicable  notwithstanding  contingent 
clvaracter  of  remainder, 

(Supplementing  annotation  in  5 
A.L.R.  474.) 

In  Re  Crothers  [1915]  1  Ir.  R.  53, 
49  Ir.  L.  T.  35,  where  testator  gave 
his  wife  the  income  of  a  fund  so  long 
as  she  should  remain  unmarried,  and, 
on  her  remarriage,  directed  that  she 
should  receive  a  stated  sum  out  of 
the  fund,  and  also  directed  that  on 
her  death  "the  money  funded  for  her 
use"  should  be  divided  among  the 
eldest  sons  of  the  testator's  brother 
and    sisters    "then    living    and    men- 


tioned in  this  will,"  it  was  held  that 
the  determination  of  the  widow's  in- 
terest in  the  fund  by  her  remarriage 
accelerated  the  subsequent  interest, 
notwithstanding  the  words  "then  liv- 
ing," the  court  being  of  opinion  that 
the  time  of  ascertainment  of  the  per- 
sons who  were  to  take  was  also  accel- 
erated. 

In  the  reported  case  (American 
Nat.  Bank  v.  Chapin),  where  testa- 
tor gave  the  occupancy  of  a  dwell- 
ing house  and  a  share  in  his  resid- 
uary estate  to  his  wife  for  life,  and  at 
her  death  "to  such  of  my  children  as 
may  be  living  at  her  death  and 
to  the  issue  of  any  such  child  who 
may  have  died  leaving  issue,  such 
issue  to  take  the  share  their  parent 
would  have  taken  if  alive,"  it  was 
held  that  as  the  testator  made  no 
provision  to  meet  the  contingency 
of  the  renunciation  by  the  widow 
of  the  provision  made  for  her 
in  the  will,  he  must  have  intended 
that  in  such  event  it  should  have  the 
effect  of  eliminating  the  period  of  her 
lifetime  as  a  factor  in  the  estate  of 
the  children,  whose  interests  were 
accorrfingly  accelerated. 

I//.  Cases  in  which  aooeleraUon  of  eon^ 
tingent  remainder  has  been  denied* 

(Supplementing  annotation  in  5 
A.L.R.  476). 

In  Rose  v.  Rose  (1921)  —  Miss. 
— ,  88  So.  513,  where  testator  gave  a 
house  and  lot  to  his  wife  during  her 
life,  with  the  provision  that  upon 
her  death  such  property  should  "go 
to  such  of  her  children  begotten  by 
me  as  shall  then  be  living,  but  in 
case  any  of  such  children  then  be 
dead  and  leave  issue  surviving  them. 
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the  share  of  such  child  or  children 
to'  go  to  their  issue,"  it  was  held  that 
the  widow's  renunciation  of  the  pro- 
vision made  for  her  in  the  will  did 
not  accelerate  the  remainder,  the 
court  saying:  "We  recognize  the 
rule  of  acceleration,  and  possibly 
would  adopt  it  in  this  case  if  it  were 
applicable;  but  this  case  is  not  with- 
in it,  because  the  remainder  estate 
did  not  vest  in  the  children  of  the 
testator  at  the  time  of  his  death,  but 
the  clause  provides  a  contingency 
upon  which  the  remainder  will  vest, 
that  is,  that  the  property  shall  go  to 
such  children  'as  shall  then  be  liv- 
ing;' that  is,  living  at  the  death  of 
the  life  tenant,  Laura  Rose,  the  wife. 
Laura  Rose  may  outlive  all  of  the 
children,  in  which  event  the  remain- 
der would  never  vest  in  them.  Some 
of  the  children  may  not  be  living  at 
the  death  of  the  life  tenant,  Laura 
Rose;  in  that  event  only  the  children 
then  living,  and  the  surviving  issue 
of  deceased  children,  would  take  the 
remainder.  So  it  will  be  seen  that 
the  title  in  the  remainder  depends 
upon  the  contingency  as  to  who  dies 
first,  the  wife  or  the  children,  and 
who  of  the  children,  or  their  issue, 
may  be  living  at  the  death  of  the  life 
tenant,  Laura  Rose.  Should  any  one 
of  the  remaindermen  die  before  the 
life  tenant  his  title  would  lapse. 
Therefore  he  has  no  present  vested 
title  to  convey.  Under  this  view  the 
title  in  the  appellee  remaindermen 
may  never  ripen  into  possession  and 
enjoyment  It  is  only  a  contingent 
remainder,  subject  to  defeat  by  death 
of  the  remaindermen." 

In  Swann  v.  Austell  (1919)  —  C. 
C.  A.  — ,  261  Fed.  465,  writ  of  certio- 
rari denied  in  (1920)  252  U.  S.  579, 
64  L.  ed.  726,  40  Sup.  Ct.  Rep.  344. 
where  testator  gave  the  family  resi- 
dence to  his  wife  "to  have,  hold,  use, 
and  occupy  as  a  home  for  her  and  our 
children,  for  and  during  the  natural 
life  of  my  said  wife,  or  until  she 
shall  marry  again.  Upon  the  hap- 
pening of  either  of  which  events,  said 
property  shall  go  to  and  belong  to  my 
children  that  may  be  living  at  the 
time  of  the  death  or  marriage  of  my 
said  wife,  share  and  share  alike,  or, 


if  any  of  my  children  shall  be  dead 
at  that  time  leaving  children  surviv- 
ing them,  such  last-mentioned  chil- 
dren shall  take  the  share  of  their 
parents," — it  was  held  that  the  vest- 
ing of  the  remainder  was  not  accel- 
erated by  the  widow's  renunciation 
of  the  provisions  of  the  will  in  her 
favor,  the  court  saying:  "If  the  re- 
mainders were  contingent,  there  was 
no  such  acceleration,  because  accel- 
eration applies  only  in  case  of  vested 
remainders.  The  doctrine  of  accel- 
eration is  not  applicable  where  its 
application  would  go  counter  to  the 
testator's  intention.  It  seems  plain 
that  in  this  case  the  testator's  inten- 
tion was  to  postpone  the  vesting  of  the 
remainders  until  Mrs.  Austell's  mar- 
riage or  death,  and  to  distribute  it 
among  the  then  living  children  and 
children's  children  of  the  testator. 
In  view  of  the  fact  that  the  dower  es- 
tate of  Mrs.  Austell  in  the  'home 
place'  was  identical  in  quantity  and 
duration  with  that  devised  to  her  in 
the  will  of  her  husband  (except  for 
her  second  marriage,  which  did  not 
happen),  and  so  was  exactly  what 
her  husband  had  provided  for  her  by 
his  will,  we  do  not  think  that  the 
fact  that  it  came  to  her  by  operation 
of  law,  instead  of  through  the  will  of 
her  husband,  should*  have  the  effect 
of  setting  aside  the  testator's  mani- 
fest intention  as  to  the  time  the  es- 
tates in  remainder  created  by  his  will 
were  to  take  effect;  i.  e.,  after  the 
estate  devised  to  his  wife  should 
cease." 

A  case  which  is  without  bearing 
upon  the  question  whether  the  con- 
tingent character  of  a  remainder  will 
necessarily  prevent  its  acceleration 
upon  the  premature  termination  of 
the  precedent  estate,  inasmuch  as  it 
is  one  where  it  is  absolutely  impossi- 
ble  to  identify  the  remainderman 
until  the  death  of  the  life  tenant,  is 
Re  Silsby  (1920)  229  N,  Y.  396,  128 
N.  E.  212,  in  which  it  was  held  that  a 
remainder  expectant  upon  the  deter- 
mination of  an  invalid  trust  was  not 
accelerated  by  the  failure  of  the 
trust,  inasmuch  as  the  remainder- 
men,  who  were  the  descendants  of  the 
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life  tenants  living  at  their  decease, 
could  not  be  ascertained. 

Another  such  case  is  WooUey  v. 
Hutchins  (1920)  114  Misc.  11,  186 
N«  Y*  Supp.  769,  in  which  testator  set 
forth  in  his  will  as  his  reasons  for 
the  provisions  made  therein  in  favor 
of  his  employees,  that  he  desired  to 
manifest  his  appreciation  of  their 
services  by  providing  substantial 
benefits  to  many  of  them  out  of  the 
estate  which  they  had  helped  to  ex- 
pand, and  that,  as  the  largest  part  of 
his  residuary  estate  consisted  of 
stock  in  the  company,  he  felt  that, 
by  having  mutuality  of  interest  be- 
tween his  wife  and  the  beneficiary 
employees  of  the  company,  he  would 
the  more  completely  secure  to  her 
the  continuance  of  a  large  yearly  in- 
come sufficient  for  all  her  possible 
requirements.  He  gave  his  residuary 
estate  upon  trust  for  the  period  of 
ten  years,  and  thereafter  until  each  of 
his  two  half  sisters  and  also  his  wife 
should  have  died,  and  in  the  mean- 
time to  divide  and  distribute  the  in- 
comes, 80  per  cent  of  which  was 
given  to  his  wife,  5  per  cent  to  each 
of  his  half  sisters,  and  the  remain- 
ing 60  per  cent  to  be  divided  in  desig- 
nated proportions,  according  to  a 
classification  made  by  him  of  his  em- 
ployees named,  whose  right  to  such 
benefit,  however,  was  liable  to  be 
terminated  by  discharge  from  or  vol- 
untary relinquishment  of  the  service 
of  the  company.  Upon  the  termina- 
tion of  the  trust,  such  of  the  em- 
ployees named  as  should  be  then  liv- 
ing and  continuing  in  the  active  em- 
ploy of  the  company  were  to  receive 
stated  amounts.  It  was  held  that  the 
remainder  did  'not  vest  in  the  remain- 
dermen on  the  death  of  the  testator, 
but  that  their  interests  were  contin- 
gent, and,  as  to  the  principal,  were  in- 
tended to  vest  only  at  the  expiration 
of  the  period  of  the  trust;  and  that 
their  interests  were  not  accelerated 
upon  the  failure  of  the  preceding 
trust  estate  by  reason  of  its  invalid- 
ity, the  court  saying:  '^f  the  testa- 
tor had  given  the  entire  remainder  to 
the  remaindermen,  and  it  were  cer- 
tain that  identically  the  same  re- 
maindermen would  take  at  the  expi- 


ration of  the  trust  period  as  if  the 
gift  to  them  were  at  the  death  of  the 
testator,  then  the  invalid  trust  might 
be  deleted,  but  here,  even  if  it  could 
be  held  that  the  remainder  vested  in 
these  various  employees  upon  the 
death  of  the  testator  it  was  subject 
to  be  devested  by  death,  resignation, 
or  discharge  from  the  employ  of  the 
company  prior  to  the  time  when,  un- 
der any  flieory  of  construction,  it  is 
clear  that  the  testator  intended  it 
should  vest  in  them  in  possession. 
•  .  .  Manifestly  the  primary  pur- 
pose of  the  testator  in  creating  the 
invalid  trust  was  either  to  put  the 
employees  who  were  to  become  re- 
maindermen on  probation,  or  for  the 
benefit  of  his  widow  and  two  half  sis- 
ters. If  for  the  benefit  of  the  latter, 
then  such  primary  purpose  may  not 
be  disregarded,  and  the  disposition  of 
principal  as  well  as  income  would  be 
void;  if,  as  I  think,  his  primary  pur- 
pose was  to  insure  the  continuance  of 
the  remaindermen  as  faithful  em- 
ployees, then,  too,  I  think  such  pri- 
mary purpose  may  not  be  disregarded, 
and  the  employees  should  not  be  per- 
mitted to  take  as  if  they  had  complied 
with  the  conditions  imposed  on  them 
by  the  testator,  throughout  the  trust 
period." 

In  Re  Cooper  (1917)  86  L.  J.  Ch. 
N.  S.  (Eng.)  507,  [1917]  W.  N.  146, 
116  L.  T.  N.  S.  760,  61  Sol.  Jo.  444,  52 
L.  J.  189,  testator  devised  property 
in  trust  to  pay  the  income  to  his  son 
for  life,  and  after  his  death  upon 
trust  for  his  issue,  and  in  default  of 
issue  upon  trust  to  pay  the  income  to 
his  daughter  for  life,  with  remainder 
over,  and  gave  the  son  power  to  ap- 
point the  income  of  the  share  to  which 
he  was  entitled  for  life  to  any  widow 
who  might  survive  him  for  life,  and 
declared  that  if  the  son  should  be- 
come bankrupt  the  trust  for  pasrment 
of  income  to  him  should  immediately 
cease  and  determine  in  the  same 
manner  "as  if  he  were  then  actually 
dead."  It  was  held  that  since,  so 
long  as  the  son  actually  lived,  there 
could  be  no  will  or  codicil  of  his, 
properly  so^alled,  under  which  any- 
one could  take  anything,  and  since  it 
was    also    certain   that   if   the    son 
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should  thereafter  leave  a  child,  auch 
child  would  not  be  precluded  from 
taking  under  the  will  by  reason  of  his 
birth  having  taken  place  after  his 
father's  bankruptcy,  the  words  "ac- 
tually dead*'  meant  only  that  the  son 
waSp  upon  becoming  bankrupt,  to  be 
no  longer  capable  of  himself  taking 
any  interest  under  the  gift.  It  was 
therefore  held,  in  effect,  that  the  con- 
tingency upon  which  the  daughter 
was  to  take  was  not  accelerated  by 
the  determination  of  the  son's  inter- 
est upon  his  bankruptcy. 

Although  the  decision  is  not  strict- 
ly in  point,  inasmuch  as  the  preced- 
ing estate  can  hardly  be  said  to  have 
been  terminated,  it  may  be  of  inter- 
est to  note  that  it  has  been  held,  in 
Bennett's  Estate  (1921)  270  Pa.  897, 
113  Atl.  685,  that  a  capitalization  of 
a  widow's  life  estate,  in  dividing  the 
purchase  money  realized  by  a  sale  of 
the  property  in  which  such  estate 
was  firiven,  would  not  have  the  effect 
of  accelerating  a  contingent  remain- 
der siven  at  the  widow's  death  to 
such  of  testator's  children  as  should 
then  be  living  and  the  issue  then  liv- 
ing of  any  deceased,  such  issue  tak- 
ing such  share  that  the  parent  would 
have  taken  if  then  living.  The  court 
^The  estate  in  remainder  is 


contingent  Who  the  parties  may  be 
and  what  shares  they  take  shall  be 
ascertained,  says  the  testator,  at  the 
widow's  death.  Who  of  her  present 
children  and  grandchildren  may 
then  not  be  living,  and  what  de- 
scendants may  then  be  in  being, 
cannot  now  be  known.  A  division 
among  the  living  now  ignores  those 
who  may  be  entitled  to  take  at  the 
period  fixed  by  the  testator.  There  is 
no  authority  for  the  contention  that 
the  widow's  proposed  capitalization 
of  her  life  estate  accelerates  the  time 
for  ascertaining  the  remaindermei;, 
and  that  their  estates  are  thereby 
vested.  This  testator,  by  creating  a 
trust,  fixed  a  definite  period  when  the 
remaindermen  then  living,  and  they 
only,  should  take  the  shares  he  pro- 
vided for  them.  The  authorities 
cited  by  the  learned  counsel  for  peti- 
tioner are  based  upon  the  widow's 
election  to  take  against  the  will. 
Even  there  clearly  defined  trusts  are 
not  accelerated.  Only  when  the 
rights  of  legatees  or  remaindermen 
are  held  in  abeyance,  being  fixed  at  the 
time  of  the  death  of  the  testator,  may 
the  widow's  election  accelerate  the 
time  for  the  remaindermen's  immedi- 
ate claim  of  benefit"  E.  3.  0. 


J.  H.  PENDLETON  et  al.,  Plffs.  in  Err., 

V. 

C.  B.  GREEVER. 

Oklahatna  Supreme  Court '^  November  23,  1920» 

(80  Okla.  35,  198  Pac.  885.) 

Bills  and  notes  —  avoidance  for  duress. 

1.  In  order  to  avoid  the  payment  of  a  note  executed  under  threats  to 
prosecute  a  son  for  a  felony  where  no  indictment  has  been  returned  or 
no  prosecution  is  pending,  it  is  not  incumbent  on  the  maker  to  show  that 
a  felony  had,  in  fact,  been  committed. 

ISee  note  on  this  question  beginning  on  page  325.] 


Ihiress  —  threats  to  prosecute   rel- 
ative. 

2.  A  note  executed  by  a  father  to 
pay  the  debts  of  his  son,  under  threats 
by  the  debtor  that  the  son  would  be 
prosecuted   for  embezzlement  unless 

Headnotes  by  Pitchford,  J. 


the  note  was  executed,  and  a  promise 
not  to  prosecute  if  the  note  was  exe- 
cuted, is  such  duress  as  would  entitle 
the  maker  to  avoid  the  payment  there- 
of. 

[See  9  R.  C.  L.  727.] 
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—  rights  of  surety  on  note  secured  by. 

3.  Where  a  note  is  procured  from  a 
father  under  threats  to  prosecute  a 
son  for  felony,  and  a  promise  by  the 
debtor  that  the  son  would  not  be  pros- 
ecuted if  the  father  would  execute  the 


note  with  another  as  surety,  the  de- 
fense of  the  illegality  of  the  consider- 
ation is  equally  available  to  the 
surety. 

[See  9  R.  C.  L.  729.] 


Error  to  the  District  Court  for  Tillman  County  (Mathews,  J.)  to  review 
a  judgment  in  favor  of  defendant  in  an  action  on  a  note  given  by  him  ta 
prevent  threatened  prosecution  of  his  brother.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs. .  O.  H.  Searey  and  Berry, 
Stokes,  &  Morgan  for  plaintiffs  in 
error. 

Messrs.  Wilson  &  Roe,  for  defendant 
in  error :  » 

In  order  to  render  a  contract  void, 
on  the  ground  that  its  consideration 
was  the  suppression  of  a  prosecution, 
the  crime  charged  need  not  have  been 
committed,  and  one  cannot  obtain  a 
promise  upon  the  threat  to  accuse  of 
a  felony,  and  afterwards  avoid  the 
consequences  by  showing  that  there 
was  no  felony  committed  as  a  matter 
of  fact. 

6  R.  C.  L.  760 ;  Konns  v.  Vauconsant, 
129  Mich.  260,  95  Am.  St.  Rep.  438, 
88  N.  W.  630 ;  Mack  v.  Campeau,  69  Vt. 
558,  60  Am.  St.  Rep.  948,  38  Atl.  149 ; 
McConnell  v.  Cherokee  Nat.  Bank,  18 
Ga.  App.  52,  88  S.  E.  824;  Turle  v. 
Sargent,  63  Minn.  211,  56  Am.  St.  Rep. 
475,  65  N.  W.  349;  Beal  &  D.  Dry 
Goods  Co.  V.  Barton,  80  Ark.  326,  97  S. 
W.  58;  Crowder  v.  Reed,  80  Ind.  1; 
Smith  V.  Steely,  80  Iowa,  738,  45  N.  W. 
912. 

Where  a  contract  belongs  to  a  class 
which  is  reprobated  by  public  policy, 
it  will  be  declared  illegal  though  in 
that  particular  instance  no  actual  in- 
jury may  have  resulted  to  the  public, 
as  the  test  is  the  evil  tendency  of  the 
contract,  and  not  its  actual  result. 

15  Am.  &  Eng.  Enc.  Law,  2d  cd.  934; 
Russell  V.  Courier  Printing  &  Pub.  Co. 
43  Colo.  821,  95  Pac.  936;  Union  Cent. 
L.  Ins.  Co.  V.  Champlin,  11  Okla.  184, 
55  L.R.A.  109,  65  Pac.  836;  James  v. 
Roberts,  18 'Ohio,  548;  William  Deer- 
ing  &  Co.  V.  Cunningham,  63  Kan.  174, 
54  L.R.A.  410,  65  Pac.  263. 

In  order  that  threats  of  prosecution 
or  agreements  not  to  prosecute  for 
crime  may  invalidate  agreements  in- 
duced thereby,  they  do  not  necessarily 
have  to  be  directly  communicated  to 
the  person  affected;  it  is  sufficient  that 
they  are  communicated  to  him,  and  he 
is  thereby  induced  to  act. 


13  C.  J.  403 ;  State  Bank  v.  Hutchin- 
son, 62  Kan.  9,  61  Pac.  443;  Koons  v. 
Vauconsant,  129  Mich.  260,  95  Am.  St 
Rep.  438,  88  N.  W.  630. 

Pitchford,  J.,  delivered  the  opinion 
of  the  court : 

Prior  to  the  22d  day  of  Septem- 
ber, 1910,  plaintiffs  in  error  were 
engaged  as  partners  in  conducting  a 
bank  known  as  the  Waggoner  Bank- 
ing 'Company,  at  Vernon,  Texas. 
The  Texas-Oklahoma  Grain  Com- 
pany was  conducted  in  the  same 
town  by  one  Hugh  Greever,  as  man- 
ager, a  brother  of  the  defendant. 
The  stock  in  the  grain  company  was 
owned  by  Hugh  Greever,  his  wife, 
and  another  brother  of  the  de- 
fendant. The  grain  company  had 
become  .  indebted  to  the  banking 
company  in  a  large  sum.  Upon  set- 
tlement, and  after  assigning  to  the 
bank  the  assets  of  the  grain  com- 
pany, there  was  still  due  to  the  bank 
the  sum  of  $5,000.  W.  W.  Greever,. 
the  father  of  Hugh  Greever,  paid 
the  bank  $2,000  in  cash,  and,  with 
the  defendant,  executed  the  note 
sued  on. 

The  execution  of  the  note  was  ad- 
mitted by  the  defendant,  who  as- 
sumed the  burden  of  proof  and 
sought  to  defeat  recovery  by  relying 
upon  S  8  of  his  answer,  which  is  as 
follows:  "And  for  further  answer 
to  the  plaintiff's  petition  this  defend- 
ant says  that  said  note  is  null  and 
void  for  the  reason  that  it  was  exe- 
cuted in  pursuance  of  a  contract  and 
agreeirent  which  was  against  public 
policy  and  void,  under  the  following 
circumstances,  to  wit:  That  at  the 
time  the  said  note  was  executed,  the 
plaintiffs  were  alleging  that  one 
Hugh  Greever,  who  is  the  son  of  W* 
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W.  Greever,  had  committed  an  of- 
fense against  the  laws  of  the  state 
of  Texas,  in  that  he  had  defraud- 
ed plaintiffs  and  misappropriated 
funds  of  a  corporation  of  which  he 
\^as  an  officer,  and  the  said  plain- 
tiffs were  threatening  to  prosecute 
him  for  said  alleged  offenses,  which 
constituted  felonies  under  the  laws 
of  the  state  of  Texas,  said  plaintiffs 
agreed  with  the  said  Hugh  Greever 
and  with  W.  W.  Greever  and  this  de- 
fendant that  if  they  would  sign  the 
note  herein  sued  on  that  the  plaintiff 
-would  cover  up  and  quash  said  pros- 
ecution and  excuse  the  said  Hugh 
Greever  from  his  crime,  and  that 
said  note  was  signed  in  pursuance 
of  said  agreement,  and  there  was  no 
other  consideration  for  the  same; 
that  said  agreement  was  and  is  con- 
trary to  public  policy,  and  that  by 
virtue  of  said  fact  said  note  is  whol- 
ly void." 

W.  W.  Greever  testified  in  behalf 
of  the  defendant  that  he  met  Mr. 
Hicks,  the  cashier  of  the  bank,  to- 
srether  with  some  of  the  directors, 
in  the  office  of  Mr.  Cook,  who  was 
the  attorney  for  the  banking  com- 
pany ;  that  threats  were  there  made 
by  the  representatives  of  the  bank 
that  Hugh  Greever  would  be  pros- 
ecuted for  dissipating  and  embez- 
zling the  funds  of  the  grain  compa- 
ny unless  the  indebtedness  to  the 
bank  was  adjusted ;  that  it  was  final- 
ly agreed  that,  if  W.  W.  Greever 
would  pay  $2,000  cash  and  execute 
his  note  for  $3,000,  with  the  defend- 
ant as  surety,  Hugh  Greever  would 
not  be  prosecuted.  W.  W.  Greever 
further  testified  that  he  was  in- 
structed at  the  time  to  go  to  Freder- 
ick, Oklahoma,  where  the  defendant 
resided,  and  see  whether  the  defend- 
ant would  sign  the  note  with  him, 
and  they  promised :  "If  I  could  get 
Charlie  to  sign  the  note  with  me,  the 
matter  would  be  settled,  and  prom- 
ised they  would  release  Hugh  and 
not  prosecute  him." 

He  further  testified  that  he  went 
to  Frederick  and  stated  to  the  de- 
fendant the  threats  that  had  been 
made  to  prosecute  Hugh  and  the 
promise  not  to  prosecute  if  the  de- 


V.  GREEVER.  319 

19S   Pac.    885.) 

fendant  would  sign  the  note.  The 
defendant  corroborates  W.  W. 
Greever  as  to  what  occurred  at 
Frederick. 

It  is  the  contention  of  the  plain- 
tiff that,  in  order  for  the  defendant 
to  be  relieved  of  liability,  as  no  in- 
dictment had  been  returned  and  no 
prosecution  was  pending  at  the  time 
of  the  execution  of  the  note,  it  was 
necessary  for  him  to  allege  and 
prove  that  a  crime,  the  prosecution 
of  which  had  been  threatened 
against  Hugh  Greever,  had  actually 
been  committed,  and  that  there  was 
a  positive  agreement,  either  ex- 
pressed or  implied,  to  stifle  the  pros- 
ecution of  the  same ;  and  cites  us  to 
a  number  of  authorities.  We  have 
carefully  examined  the  authorities 
cited,  but  decline  to  follow  the  rule 
therein  enunciated.  In  a  criminal 
prosecution  for  the  offense  of  com- 
pounding a  felony,  the  injury  is  pri- 
marily to  the  public,  and  it  is  appar- 
ent why  it  should  be  required,  in  the 
absence  of  an  indictment  or  a  pend- 
ing prosecution,  to  allege  and  prove 
that  a  felony  had  actually  been  com- 
mitted. Evidently  the  authorities 
cited  by  plaintiff  followed  this  rule 
in  civil  actions  of  this  nature. 

We  are  of  the  opinion  that  it  is 
more  in  keeping  with  modem  con- 
ceptions of  right  dealings  between 
individuals  that,  in  order  to  render 
a  contract  voidable  on  the  ground 
that  its  sole  consideration  was  the 
suppression  of  a  prosecution,  the 
crime  charged  need  „,„.  „^ ,  „^.  . 

.    .  ,  *=*  Bills   and.    noten 

not  have  been  com-  — av«idance  for 
mitted;     and     one  •»"*•»•. 

should  not  be  encouraged  to  obtain 
a  promise  upon  the  threat  to  accuse 
of  a  felony,  as  in  the  instant  case, 
and  afterwards  avoid  the  conse- 
quences by  showing  that  there  was 
no  felony  committed  as  a  matter  of 
fact. 

In  the  case  of  Koons  v.  Vaucon- 
sant,  129  Mich.  262,  95  Am.  St.  Rep. 
438,  88  N.  W.  631,  the  court  said: 
"The  arrangement,  then,  was,  to  all 
intents  and  purposes,  an  agreement 
to  compound  an  alleged  felony.  It 
may  be  said  that  they  thpught  there 
was  no  forgery,  and  perhaps  there 
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was  none,  and  that,  therefore,  no  fel- 
ony was  really  compounded ;  but  one 
cannot  obtain  a  promise  upon  a 
threat  to  accuse  of  a  felony,  and  aft- 
erwards avoid  the  consequences  and 
make  the  consideration  legal  by 
showing  that  there  was  no  felony 
committed  as  a  matter  of  fact.  If 
the  minds  of  these  parties  met  upon 
the  consideration,  it  was  that  there 
should  be  no  prosecution  for  a  crime 
which  both  understood  defendant's 
representatives  to  assert.  There  is 
some  confusion  on  the  subject  of 
duress,  and  it  may  be  due  in  part  to 
the  unnecessary  attempt  to  inval- 
idate  such  contracts  as  tiiis  upon  the 
ground  of  duress.  It  is  evident  that 
there  are  few  husbands,  wives,  par- 
ents, or  children  who  would  not 
make  a  heavy  sacrifice  to  avert  pun- 
ishment to  their  Immediate  rel- 
atives, and  tills  is  so  natural  that 
few  blame  them.  Yet  the  law  pun- 
ishes those  who  compound  a  felony. 
As  a  consideration  for  an  undertak- 
ing, a  promise  not  to  prosecute  a 
felony  is  illegal  and  void.  No  other 
consideration  appears  here.  The 
moral  obligation  would,  perhaps, 
support  a  promise,  if  it  entered  into 
the  transaction.  There  is  not  only 
no  evidence  that  it  did,  but  the  clear- 
est evidence  that  it  did  not.  It  is 
right  that  men  should  pay  their 
debts,  and  not  culpable  for  creditors 
to  collect  by  legitimate  means  and 
methods;  but  making  merchandise 
of  the  criminal  law  is  not  a  lawful 
method." 

In  the  case  of  Beal  &  D.  Dry 
Goods  Co.  V.  Barton,  80  Ark.  326,  97 
S.  W.  58,  the  supreme  court  of  Ar- 
kansas lays  down  the  same  rule  in 
the  following  language:  "It  is  not 
necessary  for  a  party  to  be  under  ar- 
rest and  actually  in  the  course  of  be- 
ing prosecuted,  in  order  to  enable  a 
party  who  secures  the  dismissal  or 
termination  of  the  prosecution,  for  a 
moneyed  consideration,  to  plead  the 
illegality  of  such  consideration  in 
bar  of  its  collection.  Mr.  Beach 
says:  *A  contract,  the  considera- 
tion of  which,  in  whole  or  in  part, 
is  the  suppression  of  a  criminal 
prosecution,   is  without  any  legal 


efficacy,  either  as  a  cause  of  action 
or  as  a  defense  to  an  action  not 
founded  on  or  arising  out  of  the 
agreement.'  2  Beach,  Contr.  §  1551. 
Contracts  to  suppress  evidence  or  in 
any  way  interfere  with  the  course  of 
justice,  whether  within  the  terms  of 
any  statute  or  not,  are  against  pub- 
lic policy  and  void.  See  note  on 
page  121,  Henderson  v.  Palmer,  22 
Am.  Rep.  117;  Peed  v.  McKee,  42 
Iowa,  689,  20  Am.  Rep.  631.  A  note 
or  agreement  where  the  considerar 
tion  is  the  prevention  or  dismissal 
of  a  prosecution  is  void,  even  though 
the  amount  represents  a  debt  due 
the  payee.  Rogers  v.  Blythe,  51 
Ark.  519,  11  S.  W.  822 ;  Kirkland  v. 
Benjamin,  67  Ark.  480,  55  S.  W. 
840." 

In  Smith  v.  Steely,  80  Iowa,  788, 
45  N.  W.  912,  it  was  said:  "We 
need  not  inquire  into  the  soundness 
of  the  position  of  Rees  &  Company's 
counsel  to  the  effect  that,  to  support 
the  defense  set  up  by  Steely  «nd 
wife,  it  must  be  shown  that  the  son 
had  in  fact  embezzled,  as  charged  by 
Rees,  for  the  reason  that  there  can 
be  no  compounding  of  a  felony  un- 
less a  felony  has  been  conunitted. 
We  think,  to  support  Steely's  de- 
fense, it  is  not  necessary  to  estab- 
lish that  the  son  was  guilty  of 
embezzlement.  Whether  he  was  or 
was  not,  the  result  would  be  the 
same.  If  he  was  guilty,  it  must  be 
conceded  that  Rees  &  Company,  un- 
der the  facts,  were  guilty  of  com- 
pounding a  felony,  and  the  notes  and 
mortgages  are,  therefore,  void,  as 
being  made  in  the  commission  of  an 
offense.  If  he  was  not  guilty,  they 
are  without  consideration,  for  the 
reasons  above  stated,  and  cannot  be 
enforced." 

In  Turle  v.  Sargent,  63  Minn.  211, 
56  Am.  St.  Rep.  475,  65  N.  W.  349, 
it  is  said :  "If  the  evidence  justifies . 
the  findings  of  fact,  the  conclusion 
that  the  defendants  are  entitled  to 
judgment  is  correct.  The  plaintiff, 
however,  while  conceding  that  the 
evidence  supports  the  finding  that 
the  original  note  was  given  upon  his 
agreement  not  to  prosecute  Hooker, 
denies  that  this  was  an  illegal  con- 
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sideration,  or  that  it  was  the  only 
consideration  for  the  note.  As  to 
the  first,  his  claim  is  that,  the  plain- 
tiff and  Hooker  being  partners,  it 
was  a  legal  impossibility  for  the  lat- 
ter to  embezzle  partnership  funds, 
and  therefore  his  misappropriation 
of  the  funds  was  not  a  crime,  and 
the  agreement  not  to  prosecute  him 
was  perfectly  harmless.  We  are  not 
prepared  to  concede  this  proposi- 
tion, either  as  a  question  of  law  or 
morals.  Gen.  Stat.  1894,  §  6710. 
But  we  are  not  called  upon  to  decide 
the  question,  for,  if  the  promise  not 
to  prosecute  was  not  illegal,  because 
it  related  to  a  supposed  crime  which 
it  was  impossible  for  Hooker  to 
commit,  it  necessarily  follows  that  a 
promise  tb  refrain  from  doing  that 
which  it  is  legally  impossible  to  do 
cannot  be  a  valid  consideration  for 
the  execution  of  a  promissory  note. 
Therefore,  if,  as  the  court  has  found, 
there  was  no  other  consideration  for 
this  original  note  except  such  prom- 
ise, it  was  wholly  without  any  con- 
sideration." 

In  the  instant  case  the  defense  re- 
lied upon,  as  disclosed  by  §  8  of  the 
answer,  was  that,  the  note  having 
been  executed  under  the  circum- 
stances therein  enumerated,  the 
same  was  against  public  policy  and 
without  consideration. 

*It  is  essential  to  the  existence  of  a 
contract  that  there  should  be  parties 
capable  of  contracting,  their  con- 
sent, a  lawful  object,  anji  sufficient 
consideration,  and  not  against  pub- 
lic policy;  and  when   it  is  shown 

D«re.— threat,  t^at  the  purpose  of 
to  proHecnte  the  party  benefited 
relative.  ^^  ^^^  contract  was 

not  to  promote  the  ends  of  public 
justice,  but  was  to  secure  the  pay- 
ment of  a  debt,  it  should  not  receive 
the  favorable  consideration  of  a 
court  of  justice. 

In  Union  Cent.  L.  Ins.  Co.  v. 
Champlin,  11  Okla.  184,  55  L.R.A. 
109,  65  Pac.  836,  Justice  Hainer 
quotes  with  approval  Chief  Justice 
Story  on  the  doctrine  of  public  pol- 
icy as  follows :  "Public  policy  is,  in 
its  nature,  so  uncertain  and  fluctuat- 
ing, varying  with  the  habits  and 

17  A.L.R.— 21. 
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fashions  of  the  day,  with  the  growth 
of  commerce  and  the  usages  of 
trade,  that  it  is  difficult  to  determine 
its  limits  with  any  degree  of  exact- 
ness. It  has  never  been  defined  by 
the  courts,  but  has  been  left  loose 
and  free  from  definition  in  the  same 
manner  as  fraud.  This  rijle  may, 
however,  be  safely  laid  down,  that 
whenever  any  contract  conflicts  with 
the  morals  of  the  time,  and  contra- 
venes any  established  interest  of  so- 
ciety, it  is  void  as  being  against  pub- 
lic policy." 

It  is  contended  by  plaintiffs  that 
defendant  cannot  be  heard  to  claim 
benefit  under  §§  900  and  901,  Rev. 
Laws  1910,  because  of  the  alleged 
threats  to  prosecute  Hugh  Greever, 
because,  under  these  statutes,  duress 
consists  of  a  threat  of  "unlawful 
confinement  of  the  person  of  the 
party,  or  of  husband  or  wife  of  such 
party,  or  of  an  ancestor,  descend- 
ant, or  adopted  child  of  such  party, 
husband  or  wife." 

The  indebtedness  to  the  bank  was 
past  due;  nothing  to  indicate  that 
Hugh  Greever  was  personally  liable 
for  this  indebtedness ;  the  indebted- 
ness was  due  from  a  corporation  of 
which  Hugh  Greever  was  the  chief 
stockholder  and  manager.  While 
the  bank  officials  deny  that  any 
threats  to  prosecute  were  made,  the 
jury  found  otherwise,  probably  in- 
fluenced in  so  'deciding  by  the  fact 
that,  this  indebtedness  not  being  the 
personal  obligation  of  Hugh  Greev- 
er, the  threats  were  resorted  to  for 
the  very  purpose  of  inducing  the 
execution  of  the  note  by  W.  W. 
Greever  and  defendant. 

It  will  be  borne  in  mind  that  Hugh 
Greever  did  not  sign  the  note. 
When  the  meeting  was  had  in  the 
office  of  the  attorney  for  the  bank, 
threats  were  made  that  Hugh  Greev- 
er would  be  prosecuted  unless  ar- 
rangements were  made  to  pay  the 
$5,000  claimed  to  have  been  em- 
bezzled by  Hugh.  It  was  at  that 
time  suggested  that,  if  W.  W.  Greev- 
er would  pay  $2,000  cash,  and  exe- 
cute his  note  for  $3,000,  securing 
the  same  by  a  mortgage  upon  cer- 
tain property  in  Frederick,  there 
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would  be  no  prosecution  of  Hugh. 
When  it  was  discovered  that  there 
was  a  prior  mortgage  on  the  Fred- 
erick property,  and  W.  W.  Greever 
only  had  an  equity  in  the  same,  it 
was  then  suggested  that  W.  W, 
Greever  go  to  Frederick  and  see  if 
C.  B.  Greever,  the  defendant,  would 
sign  the  note  with  him,  which  was 
subsequently  done.  Therefore  it 
clearly  appears  that  C.  B.  Greever 
was  only  surety  for  W.  W.  Greever, 
but  plaintiffs  say  in  effect,  even  if  it 
be  conceded  that  W.  W.  Greever 
could  rely  upon  the  defense  of  "du- 
ress," that  the  plea  would  not  be 
available  to  C.  B.  Greever,  and 
claim  that  a  surety  cannot  plead 
duress  of  his  principal  where  no 
statute  is  violated. 

Under  §§  900  and  901,  Rev.  Laws 
1910,  if  the  jury  believed  that 
threats  were  made  to  prosecute 
Hugh  Greever,  and  that  W.  W. 
Greever  was  thereby  induced  to  exe- 
cute the  note,  and  the  threats  were 
the  sole  consideration  for  the  execu- 
tion of  the  same,  then  the  defense  of 
duress  would  be  available  to  W.  W. 
Greever.  The  defendant,  C.  B. 
Greever,  having  signed  the  note  as 
-riffht.  of  surety   for  his   fa* 

Rorety  on  note  ther,  W.  W.  GrceV- 
.ecnred  by.  ^^^    ^^^^    jj^^    ^^^^^^ 

would  be  allowed  to  plead  the  de- 
fense available  to  the  principal,  if  it 
appeared  that  a  statute  of  the  state 
had  been  violated  in  obtaining  the 
note  from  the  principal. 

Section  2682,  Rev.  Laws  1910,  de- 
fines "extortion"  to  be  the  "obtain- 
ing of  property  from  another  with 
his  consent,  induced  by  a  wrongful 
use  of  force  or  fear,  or  under  color 
of  official  right." 

Section  2683,  id.,  says  that  "fear 
such  as  will  constitute  extortion 
may  be  induced  by  a  threat,  either : 
First,  to  do  an  unlawful  injury  to 
the  person  or  property  of  the  in- 
dividual threatened,  or  to  any  rel- 
ative of  his  or  member  of  his  fam- 
ily; or,  second,  to  accuse  him,  or  any 
relative  of  his  or  member  of  his 
family,  of  any  crime." 

Section  2686,  id.,  provides :  "Any 
person   who,   by   any   extortionate 


• 

means,  obtains  from  another  his 
signature  to  any  paper  or  instru- 
ment, whereby,  if  such  signature 
were  freely  given,  any  property 
would  be  transferred,  or  any  debt, 
demand,  charge  or  right  of  action 
created,  is  punishable  in  the  same 
manner  as  if  the  actual  delivery  of 
such  property  or  payment  of  the 
amount  of  such  debt,  demand, 
charge  or  right  of  action  were  ob- 
tained." 

If  the  threats  to  prosecute  were 
made,  the  same  would  constitute  ex- 
tortion; it  therefore  follows  that 
plaintiffs'  contention  on  this  point 
is  not  tenable. 

It  is  further  contended  on  the 
part  of  the  plaintiffs  that  the  court 
committed  error  in  admitting  the 
statements  made  by  W.  W.  Greever, 
to  the  defendant,  for  the  reason,  as 
alleged  by  the  plaintiffs,  that  W.  W. 
Greever  was  not  the  agent  of  the 
bank,  and  that  there  was  no  proof 
that  the  officials  of  the  bank  or  any- 
one with  authority  authorized  him 
to  represent  to  the  defendant  that 
Hugh  Greever  would  be  prosecuted 
unless  the  defendant  signed  the 
note.  As  to  whether  W.  W.  Greever, 
under  the  circumstances,  was  the 
agent  of  the  bank,  it  is  not  necessary 
to  decide.  However,  that  question 
has  been  passed  upon  by  the  su- 
preme court  of  Arkansas  in  the  cace 
of  Beale  &  D.  Dry  Goods  Co.  v.  Bar- 
ton, 80  Ark.  326,  97  S.  W.  58,  where- 
in  it  is  said:  "In  an  action  on  an 
obligation  whereby  a  father  guaran- 
teed payment  of  the  debts  of  his 
sons,  it  appeared  that  an  attoniey 
employed  by  the  creditors  of  the 
sons  to  secure  the  obligation  from 
the  father  made  representations  to 
the  father  concerning  the  prosecu- 
tion of  the  sons,  which  representa- 
tions induced  the  father  to  make  the 
obligation.  Held,  that  the  represen- 
tations of  the  attorney  were  binding 
on  his  clients,  though  the  attorney 
was  also  employed  by  the  father  to 
represent  and  protect  his  sons." 

We  are  of  the  opinion  that  the 
judgment  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered. 

All  the  Justices  concur. 
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Petition    for    rehearing    denied 
December  14,  1920. 

NOTE. 

The  effect  of  the  innocence  of  the 
person    threatened    upon    rights    and 


remedies  in  respect  of  contracts  made, 
or  money  paid,  to  suppress  or  prevent 
a  criminal  prosecution,  is  considered 
from  the  point  of  view  both  of  duress 
and  of  the  compounding  of  a  felony  in 
the  annotation  following  Union  Exch. 
Nat.  Bank  v.  Joseph,  post,  325. 


UNION  EXCHANGE  NATIONAL  BANK  OF  NEW  YORK,  Respt., 

V. 

SAJilUEL  L.  JOSEPH,  Appt. 

New  York  Court  of  Appeals -^May  31,  1921, 
(231  N.  Y.  250,  131  N.  E.  905.) 

Bills  and  notes  —  stifling  charge  of  crime  —  recovering  payment. 

One  giving  notes  to  prevent  arrest  of  his  relative  on  a  charge  of  criminal 
misappropriation  of  funds  cannot  recover  money  paid  thereon,  since, 
being  a  wrongdoer  in  stifling  a  charge  of  crime,  the  law  will  leave  him 
where  it  finds  him,  although  the  relative  was  innocent  of  the  charge,  and 
prosecution  had  not  been  begun,  if  the  charge  was  not  made  in  bad  faith. 

[See  note  on  this  question  beginning  on  page  325.] 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  reversing  an  order  of  a  Special  Term, 
Part  III.,  for  New  York  County,  overruling  a  demurrer  to  the  counter- 
claim, and  sustaining  the  demurrer,  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  question  certified  was  as  fol-         A  note  given,  either  wholly  or  part- 
lows:  ly,  for  the  purpose  of  compounding  a 
"Does  the  counterclaim  contained  in     felony,    is    an    illegal    contract,    and 


the  defendant's  answer  herein  upon 
its  face  state  facts  sufficient  to  con- 
stitute a  cause  of  action?" 

Mr.  Achilles  H.  Kohn  for  appellant. 

Messrs.  Everett  B.  Heymann  and 
Jacob  Schnebel,  for  respondent : 

Defendant's  counterclaim  alleges  in 
effect  the  compounding  of  a  felony; 
this  is  so  even  if,  as  asserted  by  him, 
the  counterclaim  avers  in  terms,  not 
that  a  crime  actually  was  committed, 
but  merely  that  plaintiff  so  stated. 

Conderman  v.  Trenchard,  58  Barb. 
165;  Catskill  Nat.  Bank  v.  Lasher,  165 
App.  Div.  548,  151  N.  Y.  Supp.  191, 
affirmed  in  221  N.  Y.  551,  116  N.  E. 
1039;  Osborn  v.  Robbins,  36  N.  Y.  365; 
State  V.  Carver,  69  N.  H.  216,  39  Atl. 
973;  Chandler  v.  Johnson,  39  Ga.  86; 
People  V.  Gardner,  144  N.  Y.  119,  28 
L.R.A.  699,  43  Am.  St.  Rep.  741,  38 
N.  E.  1003,  9  Am.  Grim.  Rep.  82. 


moneys  paid  thereon  cannot  be  recov- 
ered back,  notwithstanding  that  du- 
ress, undue  influence,  or  threats  were 
employed  to  obtain  such  note. 

Haynes  v.  Rudd,  102  N.  Y.  372,  55 
Am.  Rep.  815,  7  N.  E.  287;  Doucet  v. 
Massachusetts  Bonding  &  Ins.  Co.  180 
App.  Div.  599,  167  N.  Y.  Supp.  892; 
Strauss  Linotyping  Co.  v.  Schwalbc 
159  App.  Div.  347,  144  N.  Y.  Supp. 
549;  Barrett  v.  Weber,  125  N.  Y.  18,  25 
N.  E.  1068. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  sues  upon  a  promis- 
sory note.  Defendant  answers  that 
there  was  duress,  and  counterclaims 
for  the  recovery  of  payments  al- 
ready made.  No  question  is  before 
us  in  respect  of  the  adequacy  of  the 
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answer  considered  as  a  defense. 
The  point  to  be  determined  is  the 
validity  of  the  counterclaim. 

The  substance  of  the  counterclaim 
is  this :  The  defendant's  brother-in- 
law,  one  Bloch,  was  bankrupt  and 
the  plaintiff's  debtor.  The  plaintiff 
informed  the  defendant  that  Bloch 
was  guilty  of 'criminal  misappropri- 
ation of  its  funds,  and  threatened  to 
arrest  him  and  send  him  to  prison 
unless  it  received  the  defendant's 
notes  for  the  amount  of  the  indebt- 
edness. The  defendant  believed 
that  the  plaintiff  would  carry  out  its 
threats.  The  pressure  thereby  ex- 
erted overpowered  and  constrained 
his  will.  He  executed  the  notes  to 
save  his  brother-in-law  from  jail, 
and  to  save  his  sister,  Bloch's  wife, 
from  the  shame  of  her  husband's 
disgrace,  and  the  loss  of  her  sole 
support.  The  note  in  suit  is  one  of 
a  series  on  which  payments  have 
been  made.  The  defendant  asks 
judgment  that  the  payments  be  re- 
turned. 

We  think  the  defendant,  if  a  vic- 
tim of  duress,  was  at  the  same  time 
a  wrongdoer  when  he  stifled  a 
charge  of  crime.  In  such  circum- 
stances the  law  will  leave  the  parties 

where  it  finds  them. 

^uiTinTlulVi^r  Haynes  v.  Rudd, 
of  criSte-.    *       102  N.  Y.  372,   55 

reeoverIn.r  P«y-     ^^     jj^p     g^g^    rj   jj 

E.-  287.  Neither  is 
permitted  to  recover  from  the  other. 
The  contract  is  not  helped  by  the 
suggestion  that,  for  all  that  appears, 
Bloch  may  have  been  innocent. 
That  issue,  beyond  doubt,  would  be 
irrelevant  if  prosecution  had  begun. 
Gorham  v.  Keyes,  137  Mass.  583, 
584 ;  Steuben  County  Bank  v.  Math- 
ewson,  5  Hill,  249,  We  are  asked 
to  hold  otherwise  where  prosecution 
is  merely  threatened.  Some  cases 
do,  indeed,  give  effect  to  that  dis- 
tinction. The  prosecution,  once  ini- 
tiated, they  say,  must  be  left  to  take 
its  course;  the  prosecution,  merely 
threatened,  may  be  bought  off,  if 
directed  against  innocence.  Cowen, 
J.,  so  held  in  1843,  upon  a  trial  in 
the  supreme  court.  Steuben  County 
Bank  v.  Mathewson,  supra.    His  de- 


cision has  been  followed  in  some  ju- 
risdictions (Manning  v.  Columbian 
Lodge,  57  N.  J.  Eq.  338,  38  Atl.  444, 
45  Atl.  1092 ;  Schultz  v.  Catlin,  78 
Wis.  611,  47  N.  W.  946;  Woodham 
V.  Allen,  130  Cal.  194,  62  Pac.  398 ; 
Rieman  v.  Morrison,  264  111.  279, 
285,  106  N.  E.  215 ;  Deere  v.  Wolff, 
65  Iowa,  32,  21  N.  W.  168),  and  re- 
jected elsewhere  (State  v.  Carver, 
69  N.  H.  216,  219,  39  Atl.  973; 
Koons  V.  Vauconsant,  129  Mich.  260, 
95  Am.  St.  Rep.  438,  88  N.  W.  630 ; 
Jones  V.  Dannenberg  Co.  112  Ga. 
426,  430,  52  L.R.A.  271,  37  S.  E. 
729) .  We  think  it  has  not  been  law 
in  this  state  since  the  ruling  of  this 
court  in  Haynes  v.  Rudd,  supra. 
There  the  plaintiff  gave  his  note  un- 
der duress  to  stifle  a  prosecution, 
threatened,  but  not  begun.  We  ap- 
proved a  charge  that  "an  agreement 
to  suppress  the  evidence  of  a  crime 
alleged  to  have  been  committed" 
was  as  illegal  as  one  "to  suppress  the 
evidence  or  refrain  from  prosecut- 
ing a  crime  which  had  been  in  fact 
committed."  In  so  far  as  Steuben 
County  Bank  v.  Mathewson,  supra, 
is  to  the  contrary,  it  was  thereby 
overruled. 

The  principle  thus  vindicated  is 
simple  and  commanding.  There  is 
to  be  no  traffic  in  the  privilege  of  in- 
voking the  public  justice  of  the 
state.  One  may  press  a  charge  or 
withhold  it,  as  one  will.  One  may 
not  make  action  or  inaction  depend- 
ent on  a  price.  Jones  v.  Merioneth- 
shire Permanent  Ben.  Bldg.  Soc. 
[1892]  1  Ch.  173,  183,  61  L.  J.  gh. 
N.  S.  138,  65  L.  T.  N.  S.  685,  40 
Week.  Rep.  273,  17  Cox,  C.  C.  389. 
The  state  has,  indeed,  no  interest  to 
be  promoted  by  the  prosecution  of 
the  innocent.  Steuben  County  Bank 
v.  Mathewson,  supra,  at  pages  252, 
253 ;  Manning  v.  Columbian  Lodge, 
supra.  That  consideration,  if  it 
were  controlling,  is  as  applicable  to 
agreements  to  discontinue  as  to 
agreements  to  abstain.  The  state 
has  an  interest,  however,  in  preserv- 
ing to  complainants  the  freedonl  of 
choice,  the  incentives  to  sincerity, 
which  are  the  safeguards  and  the 
assurance  of  the  prosecution  of  the 
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guilty.  Gorham  v.  Keyes,  supra; 
Partridge  v.  Hood,  120  Mass.  403, 
405,  21  Am.  Rep.  624;  Jones  v.  Dan- 
nenberg  Co.  112  Ga.  426,  430,  431, 
52  L.R.A.  271,  37  S.  E.  729;  Keir 
V.  Leeman,  6  Q.  B.  308,  115  Eng. 
Reprint,  118,  13  L.  J.  Q.  B.  N.  S. 
269,  8  Jur.  824.  Innocence  will 
strangely  multiply  when  the  accuser 
is  the  paid  defender.  In  such  mat- 
ters, the  law  looks  beyond  the  spe- 
cific instance,  where  the  evil  may  be 
small  or  nothing.  It  throttles  a  cor- 
rupting tendency. 

We  are  urged  in  apportioning  the 
blame  to  allot  a  heavier  weight  of 
guilt  to  the  plaintiff  who  exacted 
than  to  the  defendant  who  complied. 
The  same  argument  was  pressed  in 
Haynes  v.  Rudd,  102  N.  Y.  372,  55 
Am.  Rep.  815,  7  N.  E.  287,  reversing 
30  Hun,  237.  We  found  no  inequal- 
ity sufficient  to  set  the  law  in  motion 
at  the  suit  of  knowing  wrongdoers 
to  undo  a  known  wrong.  102  N.  Y. 
at  page  377,  56  Am.  Rep.  815,  7  N. 
E.  287.  They  had  chosen  to  put 
private  welfare  above  duty  to  the 
state.  The  state  would  not  concern 
itself  with  the  readjustment  of  their 
burdens  unless  for  some  better  rea- 
son than  the  fact  that  indifference 
to  duty  had  followed  hard  upon 
temptation.  Excuse  would  seldom 
fail  if  temptation  could  supply  it. 
We  think  the  case  at  hand  is  con- 
trolled by  that  decision.  Schoener 
V.  Lissauer,  107  N.  Y.  Ill,  13  N.  E. 
741  (not  to  dwell  on  other  elements 


of  difference),  was  a  suit  by  heirs 
at  law,  themselves  innocent  of 
wrongdoing,  for  the  cancelation  of 
a  mortgage,  a  cloud  upon  their  title. 
107  N.  Y.  116,  13  N.  E.  741.  Here 
the  suppliant  for  relief  is  himself 
the  author  of  the  wrong.  In  follow- 
ing Haynes  v.  Rudd  upon  facts  sub- 
stantially identical,  we  do  not  ex- 
clude the  possibility  that  variant 
degrees  of  mitigation  may  permit 
variant  conclusions.  A  different 
question  would  be  here,  for  illustra- 
tion, if  the  charge  of  crime  had  been 
put  forward  in  bad  faith,  without 
reasonable  foundation  or  genuine 
belief.  Innocence  maintaining  its 
good  repute  against  mere  malice 
and  oppression  might  move  us  to 
view  with  charity  its  methods  of  de- 
fense. Cf.  Richardson  v.  Crandall, 
48  N.  Y.  348,  363.  A  charge  with- 
out foundation  in  belief  is  a  charge 
in  name  only, — a  snare  and  a  decoy. 
Nothing  in  the  defendant's  counter- 
claim suggests  this  mitigation  of  his 
offense.  Nothing  is  here  set  forth 
to  rebut  the  presumption  of  an  ac- 
cusation honestly  conceived  and  gen- 
uinely maintained.  The  law  does 
not  tolerate  the  bargain  which 
stifled  it  for  pay. 

The  order  should  be  affirmed,  with 
costs,  and  the  question  certified  an- 
swered in  the  negative. 

Hiscock,  Ch.  J.,  and  Chase,  Hog  an, 
Pound»  McLaughlin,  and  Andrews, 
JJ.,  concur. 


ANNOTATION. 

Innoceiice  of  the  person  threatoied  as  affecting  the  rights  or  remedies  in  re- 
spect of  contracts  made,  or  money  paid,  to  prevent  or  suppress  a  '  ~ 
prosecution. 


I.  Introductory,  325. 
II.  Compounding  a  felony  or  suppressing 
a  criminal  prosecution,  326. 

III.  Duress  of  imprisonment,  334. 

IV.  Duress  of  threatened  criminal  prose- 

cution : 

a.  In  general,   335. 

b.  Innocent  person: 

/.  Introductory, 

This    annotation   does   not   include 
threats  of  bastardy  charges  or  cases 


IV.  b.— continued. 

1.  In  general,  336. 

2.  Extortion  or  blackmail,  839. 
c.  Innocent   relative: 

1.  In  general,  341. 

2.  Extortion  or  blackmail,  344. 

V.  Doctrine  that  duress  is  of  no  avail  to 

the  compounder  of  a  felony,  344. 

VI.  Miscellaneous,  345. 

of  money  paid   to   public   officers   to 
avoid  arrest,  etc. 

For   validity   of   contract   executed 
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under  duress  exercised  by  third  person, 
see  the  annotation  to  Smith  v.  Commer- 
cial Bank,  4  A.L.R.  864. 

Contracts  for  the  suppression  of 
criminal  prosecutions  being  unlawful, 
the  courts  will  not  lend  aid  to  carry 
them  out,  but,  in  general,  will  leave 
the  parties  where  they  have  placed 
themselves;  as,  being  in  pari  delicto, 
potior  est  conditio  possidentis.  Where, 
however,  the  contract  is  made  under 
circumstances  of  duress,  oppression, 
or  undue  influence,  most  of  the  courts 
will  permit  the  recovery  of  money  paid 
on  such  contracts,  or  even  will  cancel 
the  obligations  or  conveyances  made* 
This  appears  to  be  mainly  upon  the 
theory  that  where  there  is  duress, 
oppression,  or  undue  influence,  the 
parties  are  not  in  pari  delicto;  but  it 
is  also  based  to  some  extent  upon  pub- 
lic policy,  which  would  prevent  the  ex- 
tortioner and  oppressor  from  retaining 
the  results  of  his  wrongful  act. 

There  are,  however,  some  courts, 
notably  those  of  New  York,  which  hold 
that  where  the  contract  compounds  a 
felony,  duress  will  not  alter  the  fact 
that  the  parties  are  in  pari  delicto,  and 
that  therefore  no  amount  of  duress 
will  justify  relief. 

While  the  cases  where  the  threat- 
ened person  is  guilty  are  beyond  the 
scope  of  this  annotation,  it  should  be 
stated  here  that  some  of  the  courts 
hold  that  there  is  ne  duress  in  a  threat 
of  a  criminal  prosecution  of  a  guilty 
person,  as  that  is  a  threat  of  a  "law- 
fur  prosecution.  It  is  believed  that 
the  correct  view  is  that  duress  is  not 
a  question  of  law,  but  one  of  fact.  The 
most  difidcult  of  the  guilty  cases  are 
those  where  a  guilty  man  executes 
instruments  to  secure  his  just  debt 
under  threats  of  criminal  prosecution. 
Even  in  those  cases  the  principle  of 
law  to  be  remembered  is  that  the 
criminal  law  is  not  to  be  used  for  the 
collection  of  private  debts.  In  this 
connection  reference  may  be  permis- 
sible to  Morse  v.  Woodworth  (1892) 
155  Mass.  233,  29  N.  E.  625,  where  the 
court  said:  "It  has  sometimes  been 
held  that  threats  of  imprisonment,  to 
constitute  duress,  must  be  of  unlawful 
imprisonment.  But  the  question  is 
whether  the  threat  is  of  imprisonment 


which  will  be  unlawful  in  reference  to 
the  conduct  of  the  threatener  who  is 
seeking  to  obtain  a  contract  by  his 
threat.  Imprisonment  that  is  suffered 
through  the  execution  of  a  threat 
which  was  made  for  the  purpose  of 
forcing  a  guilty  person  to  enter  into  a 
contract  may  be  lawful  as  against  the 
authorities  and  the  public,  but  unlaw- 
ful as  against  the  threatener,  when 
considered  in  reference  to  his  effort  to 
use  for  his  private  benefit  processes 
provided  for  the  protection  of  the 
public  and  the  punishment  of  crime.'* 
In  Jones  v.  Merionethshire  Perma- 
nent Ben.  Bldg.  Soc.  [1892]  1  Ch. 
(Eng.)  173,  Bowen,  J.,  said:  "First  of 
all,  with  regard  to  agreements  to  stifle 
prosecutions.  The  duty  to  prosecute 
or  not  to  prosecute  is  a  social,  and  not 
a  legal,  duty,  which  depends  on  the 
circumstances  of  each  case.  It  cannot 
be  said  that  it  is  a  moral  duty  to  prose- 
cute in  all  cases.  The  matter  depends 
on  considerations  which  vary  accord- 
ing to  each  case.  But  the  person  who 
has  to  act  is  bound  morally  to  be  in- 
fluenced by  no  indirect  motive.  He  is 
morally  bound  to  bring  a  fair  and 
honest  mind  to  the  consideration,  and 
to  exercise  his  decision  from  a  sense 
of  duty  to  himself  and  others.  What 
is  it  that,  the  law  requires  about  the 
exercise  of  this  moral  duty?  It  is  that 
it  shall  not  be  made  a  matter  of 
private  bargain." 

11.  Compounding  a  felony  or  suppressing 
a  criminal  prosecution. 

Some  of  the  older  civil  cases  show 
more  or  less  technicality  as  to  the 
facts  and  circumstances  necessary  to 
constitute  the  "compounding  of  a 
felony,"  and  in  England  certain  in- 
ferior offenses  might  be  compounded. 

In  Bowen  v.  Buck  (1866)  28  Vt  308, 
it  was  said :  "It  seems  to  be  supposed 
there  [England]  that  in  a  certain 
class  of  inferior  misdemeanors,  the 
party  aggrieved,  and  who  has  a  private 
remedy  for  the  same  act,  may  use  the 
criminal  prosecution  for  the  mere  pur- 
pose of  compelling  a  settlement  of  the 
private  injury,  and  when  the  party  is 
satisfied,  the  public  prosecution  is  dis- 
posed of  by  a  nominal  fine.  This  has 
always  been  the  English  practice  as  to 
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assaults  and  batteries,  and  it  is  obvious 
they  have  extended  it  to  a  class  of 
misdemeanors  affecting  chiefly  the 
interest  of  private  persons,  like  nui- 
sances. ...  I  question  very  seri- 
ously whether,  in  this  state,  a  private 
person  has  any  right  to  use  any  public 
or  private  prosecution  for  crime  of  any 
grade,  for  the  purpose  of  inducing  a 
settlement,  security,  or  payment  of  a 
private  claim  for  private  loss  or  in- 
jury." 

But,  under  the  modern  American 
law,  it  is  the  great  weight  of  opinion 
that  a  contract  to  suppress  a  criminal 
prosecution,  whether  it  be  a  felony  or 
a  misdemeanor,  is  illegal  unless  there 
is  a  statutory  provision  to  the  contrary, 
and  if  any  jurisdictions  permit  of  an 
exception,  it  is  in  the  case  of  a  trifling 
personal  offense. 

By  the  weight  of  opinion  a  contract 
to  suppress  a  criminal  prosecution  is 
illegal  whether  the  person  charged  be 
innocent  or  guilty. 

Thus,  an  instrument  given  to  sup- 
press a  criminal  prosecution  is  void  as 
between  the  parties,  without  reference 
to  the  guilt  or  innocence  of  the 
threatened  person. 

Arkansas. — ^Beal  &  D.  Dry  Goods  Co. 
V.  Barton  (1906)  80  Ark.  326,  97  S.  W. 
58. 

Iowa.— Shaulis  v.  Buxton  (1899)  109 
Iowa,  355,  80  N.  W.  397;  W.  T.  Joyce 
Co.  V.  Rohan  (1907)  134  Iowa,  12,  120 
Am.  St.  Rep.  410,  111  N.  W.  319.  See 
also  Henry  v.  State  Bank  (1906)  131 
Iowa,  97,  107  N.  W.  1034. 

Kentucky.  —  Gardner  v.  Maxey 
(1848)  9  B.  Mon.  90. 

Massachusetts. — Gorham  v.  Keyes 
<1884)  137  Mass.  583. 

Michigan. — See  Koons  v.  Vauconsant 
(1902)  129  Mich.  260,  95  Am.  St.  Rep. 
438,  88  N.  W.  630. 

New  York.— Haynes  v.  Rudd  (1886) 
102  N.  Y.  372,  55  Am.  Rep.  815,  7  N.  E, 
287;  Daimouth  v.  Bennett  (1853)  15 
Barb.  541;  Howk  v.  Eckert  (1874)  4 
Thomp.  &  C.  300;  Union  Exch.  Nat. 
Bank  v.  Joseph  (reported  herewith) 
ante,  323. 

North  Carolina. — Garner  v.  Quails 
(1856)  49  N.  C.  (4  Jones,  L.)  223. 

Oklahoma. — Pendleton  v.  Greever 
(reported  herewith)   ante,  317. 


Eng:Iand. — ^Keir  v.  Leeman  (1844) 
6  Q.  B.  308,  115  Eng.  Reprint,  118,  13 
L.  J.  Q.  B.  N.  S.  259,  8  Jur.  824, 
affirmed  in  (1846)  9  Q.  B.  371, 115  Eng. 
Reprint,  1315,  15  L.  J.  Q.  B.  N.  S.  359, 
10  Jur.  742,  6  Eng.  Rul.  Cas.  382; 
Society  Des  Hdtels  Reunis  v.  Hawker 

(1913)  29  Times  L.  R.  578,  affirmed  in 

(1914)  30  Times  L.  R.  423,  58  Sol.  Jo. 
515. 

Where  a  note  was  given  and  an  in- 
dictment for  felony  dismissed,  the 
court  said,  in  an  action  on  the  note: 
*lf,  as  is  argued,  there  was  no  felony 
proven,  and  therefore  no  felony  to 
compound,  and  if  the  defendant  was 
acquitted,  still  public  policy  forbids 
such  contracts,  and  therefore  they  are 
void."  Shaulis  v.  Buxton  (Iowa) 
supra. 

In  Howk  V.  Eckert  (N.  Y.)  supra,  in 
setting  aside  a  judgment  for  the  plain- 
tiff on  a  promissory  note,  the  court 
said:  "It  is  apparent  from  the  case 
that  defendant  gave  this  note  solely 
because  the  keg  of  stolen  whisky  was 
found  in  his  possession.  No  other 
consideration  is  shown  or  pretended. 
It  is  equally  apparent  that  defendant 
did  not  steal  it.  Bishop  took  advantage 
of  the  circumstances  to  induce  defend- 
ant to  give  this  note.  Defendant  was 
under  apprehension  that  he  might  be 
prosecuted,  was  told  so  by  various 
persons,  and  was  advised  to  settle.  He 
did  settle,  and  the  receipt  taken  by  him 
clearly  shows  the  motives  that  induced 
the  settlement." 

Similarly,  in  W.  T.  Joyce  Co.  v. 
Rohan  (Iowa)  supra,  in  sustaining  the 
lower  court  in  setting  aside  a  verdict 
directed  for  the  plaintiff  in  an  action 
on  a  promissory  note  made  by  Mavity 
and  the  defendant,  the  court  said :  "It 
is  true  that  there  was  no  evidence 
tending  to  support  the  charge  of  em- 
bezzlement that  had  been  made  against 
Mavity  in  an  information  sworn  to  and 
filed  by  Spurr,  the  payee  of  the  note, 
but  it  is  not  necessary  in  a  case  of  this 
kind  to  show  that  the  crime  which  it 
is  alleged  was  compounded  was  in  fact 
conunitted." 

So,  in  Gardner  v.  Maxey  (Ky.)  supra, 
it  was  held  that  a  plea  in  an  action  on 
a  promissory  note  that  it  was  given  to 
stop  a  prosecution  for  felony,  and  to 
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prevent  the  payee's  testifying:  before 
the  grand  jury  in  regard  thereto,  is 
not  demurrable,  as  not  stating  that  a 
felony  had  been  committed;  the  con- 
sideration is  illegal,  as  stifling  the  in- 
vestigation. 

So,  in  Gorham  v.  Keyes  (1884)  137 
Mass.  583,  supra,  in  sustaining  a 
ruling  for  the  defendant,  in  an  action 
on  a  promissory  note,  the  court  said 
and  held:  "When  a  person  is  under 
arrest  on  a  criminal  charge,  to  obtain 
from  him  and  his  friends  a  promissory 
note  in  payment  of  an  alleged  claim, 
under  a  threat  of  prosecuting  the  com- 
plaint if  the  note  is  not  given,  and 
under  an  agreement  not  to  prosecute 
it  if  the  note  is  given,  is  in  violation  of 
law,  equally  whether  the  accused  is 
guilty  or  not  guilty;  and  that  the  guilt 
or  innocence  of  the  accused  cannot  be 
tried  in  this  action.  Such  a  proceeding 
is  an  abuse  of  criminal  process,  and 
such  an  agreement  tends  to  the  sup- 
pression of  evidence,  and  impedes  the 
due  course  of  public  justice." 

In  an  action  on  obligations  given  by 
a  father  in  behalf  of  his  sons,  the 
court,  in  affirming  a  judgment  for  the 
defendant,  approved  a  charge  to  the 
effect  that  though  the  sons  were  not 
guilty  of  any  offense  for  which  they 
could  be  punished  criminally,  and  the 
obligees  did  not  intend  to  prosecute 
them  criminally,  yet,  if  the  obligees 
represented  to  the  father  that,  if  he 
signed  the  obligation,  his  sons  would 
not,  be  "prosecuted  criminally,  but  if 
he  did  not  sign  the  said  obligations 
they  would  be  criminally  prosecuted, 
and  you  believe  this  was  the  con- 
sideration moving  W.  P.  Barton,  Sr., 
in  the  execution  of  said  instruments, 
then  in  that  event  the  said  obligations 
are  void,  and  your  verdict  should  be 
for  the  defendant."  Beal  &  D.  Dry 
Goods  Co.  V.  Barton  (1906)  80  Ark. 
326,  97  S.  W.  58,  supra. 

It  was  said  in  Schultz  v.  Colbertson 
(1879)  46  Wis,  313,  1  N.  W.  19,  that  a 
note  given  by  a  father  on  an  agree- 
ment by  the  payee  not  to  arrest  and 
prosecute  the  maker's  son  for  a  crime 
is  given  on  an  illegal  agreement, 
although  the  father  believes  the  son  to 
be  innocent;  as  that  is  a  fact  to  be 
considered  on  the  question  of  duress, 


but  not  on  the  question  of  illegality  of 
the  contract. 

In  an  action  on  a  bond,  the  court 
affirmed  a  judgment  for  the  defendant 
where  the  trial  court  instructed  the 
jury  that  if,  from  the  evidence  sub- 
mitted to  them,  they  were  of  opinion 
that  Mrs.  Quails  believed  that  her  son- 
in-law,  Fowler,  had  committed  for- 
gery, as  represented  by  the  plaintiff, 
and  gave  the  bond  declared  on  to  pre- 
vent a  prosecution  for  the  same,  the 
bond  was  null  and  void,  and  the  plain- 
tiff could  not  recover,  although  they 
might  not  be  satisfied  that  any  forgery 
had  been  committed  by  Fowler.  Gar- 
ner v.  Quails  (1856)  49  N.  C.  (4  Jones, 
L.)  223,  supra,  cited  in  Corbett  v. 
Clute  (1905)  137  N.  C.  546,  50  S.  E. 
216. 

In  Soci6t6  Des  Hotels  R6unis  v. 
Hawker  (1913)  29  Times  L.  R.  (Eng.) 
578,  affirmed  in  (1914)  30  Times  L.  R. 
423,  58  Sol.  Jo.  515,  supra,  where  it  ap- 
peared that  the  defendant  had  commit- 
ted no  crime,  but  that  the  plaintiffs, 
hotel  keepers  in  France,  obtained  from 
the  defendant,  a  young  Englishman, 
twenty-two  years  of  age,  who  had  been 
staying  at  the  plaintiff's  hotel,  an 
English  check  payable  in  England,  by 
a  threat  of  criminal  proceedings  in 
France  if  it  were  not  given,  and  a 
suggestion  that  no  such  proceedings 
would  be  taken  if  the  check  were  given, 
it  was  held  that  payment  of  the  check 
could  not,  in  these  circumstances,  be 
enforced  in  an  English  court,  both  on 
the  grounds  of  duress  and  of  com- 
promise of  alleged  crime. 

The  suppression  of  a  bona  fide 
charge  of  felony  is  sufficient  defense  to 
an  instrument  given  therefor,  without 
proof  of  guilt  of  the  person  accused. 
Chandler  v.  Johnson  (1869)  39  Ga.  85. 

Thus,  in  Crowder  v.  Reed  (1881)  80 
Ind.  1,  where  the  answer  in  an  action 
on  a  mortgage  and  promissory  notes 
stated  that  the  mortgagee  and  payees 
were  sureties  of  the  maker's  son,  and 
represented  to  her  that  he  was  guilty 
of  a  felony,  and  the  answer  further 
stated  that  the  instruments  "were 
made  with  the  express  agreement  that 
he  should  not  be  prosecuted  for  the 
said  felony,"  and  it  was  objected  that 
the  answer  did  not  allege  that  such 
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son  had  committed  a  felony,  the  court 
said:  "We  do  not  understand  the  law 
to  require  that  it  should  be  shown  that 
a  felony  has  been  actually  perpetrated. 
We  understand  that  it  is  corrupt  and 
illesral  to  bargain  for  the  suppression 
of  a  prosecution  against  a  person 
charged  with  the  commission  of  a 
crime.  ^  .  .  If  the  person  who 
attacks  an  agreement  made  for  the 
purpose  of  preventing  a  prosecution 
were  required  to  prove  that  an  offense 
had  actually  been  committed,  it  would 
make  the  whole  question  turn  upon  the 
guilt  or  innocence  of  the  accused,  and 
thus  bring  in  an  issue  which  ought  to 
be  elsewhere  tried  and  determined. 
So,  too,  would  it  tend  to  greatly  weaken 
the  beneficial  operation  of  the  rule,  for 
money  obtained  upon  such  agreement 
might  often  be  made  the  means  of  sup- 
pressing the  evidence  required  to  show 
the  guilt  of  the  accused.  The  reason- 
able and  safe  rule  is  to  condemn  all 
agreements  for  the  smothering  of 
prosecutions,  where  an  accusation  is 
made  in  good  faith  against  the  person 
whose  immunity  from  prosecution  the 
agreement  is  intended  to  secure." 

It  has  been  held  that  the  innocent 
payer  of  money  to  compound  a  crime 
cannot  recover  it  (Dixon  v.  Olmstead 
(1837)  9  Vt  310,  31  Am.  Dec.  629), 
though  afterwards  acquitted  of  the 
crime.  (Puckett  v.  Roquemore  (1875) 
55  Go.  235) . 

Thus,  in  Dixon  v.  Olmstead  (Vt.) 
supra,  where  there  was  apparently  no 
constraint  of  will,  it  was  held  that 
trover  will  not  lie  for  the  value  of  a 
horse  delivered  in  part  payment  of  a 
sum  agreed  upon  in  settlement  of  a 
charge  of  forgery,  a  warrant  of  arrest 
having  been  issued,  although  the 
plaintiff  was  innocent  of  the  charge. 

In  Puckett  v.  Roquemore  (Ga.)  su- 
pra, it  was  said :  "When  a  person  is 
indicted  for  stealing  money,  he  may 
make  restitution.  If  he  be  guilty,  he 
.  is  under  both  a  civil  and  moral  obliga- 
tion to  do  so.  He  can  be  sued  for  it, 
and  compelled  to  refund.  If  he  be 
innocent,  he  may,  nevertheless,  waive 
the  question  of  guilt  or  innocence,  and 
make  voluntary  payment.  Trial  and 
acquittal  afterwards  will  not  entitle 
him  to  recover  it  back ;  if  he  meant  to 


stand  upon  that  issue,  he  ought  to 
have  done  so  at  first,  and  refused  to 
pay.  In  the  present  case  there  was  no 
duress  or  fraud;  the  party  seems  not 
to  have  been  in  custody,  but  free ;  and 
it  appears  that  the  proposition  to 
settle  came  from  himself.  Upon  the 
supposition  that  he  paid  without  any 
unlawful  agreement,  there  is  no 
ground  on  which  he  can  reclaim  the 
money,  although  he  has  since  been 
acquitted  of  the  charge.  Perhaps  his 
acquittal  may  be  due  to  the  fact  that 
he  extracted  from  the  prosecution  all 
its  vigor,  by  soothing  the  prosecutor 
with  this  repayment,  and  lulling  him 
into  inaction." 

In  Haynes  v.  Rudd  (1886)  102  N. 
Y.  372,  55  Am.  Rep.  815,  7  N.  E. 
287,  supra,  the  court  in  an  action 
to  recover  back  money  paid  on  a 
note,  approved  the  following  instruc- 
tion: "Was  the  note  a  legal  con- 
tract or  an  illegal  contract?  It 
was  an  illegal  contract  and  void 
between  the  parties  if  it  was  given 
upon  an  agreement  to  suppress  the  evi- 
dence of  a  crime  alleged  to  have  been 
committed  equally  as  if  it  were  given 
upon  an  agreement  to  suppress  the 
evidence  or  refrain  from  prosecuting  a 
crime  which  had  been  in  fact  com- 
mitted.". And  the  court  held  that  the 
plaintiff,  having  entered  into  the  il- 
legal contract,  could  not  claim  duress. 
See  infra,  V. 

So,  in  Daimouth  v.  Bennett  (1853) 
15  Barb.  (N.  Y.)  541,  supra,  where  it 
was  held  that  money  paid  to  settle  a 
prosecution  of  the  payer's  son,  for 
passing  counterfeit  money  to  the 
prosecuting  witness,  he  being  then 
under  arrest  therefor,  could  not  be 
recovered  back,  it  appeared  from  the 
testimony  of  the  son  that  he  had  never 
paid  any  money  to  such  prosecuting 
witness.  The  court  said:  "It  matters 
not  whether  the  plaintiff's  son  was 
guilty  or  innocent  of  the  charge  made 
against  him  by  the  defendant ;  he  had 
been  arrested  on  a  criminal  warrant, 
charging  him  with  a  felony;  while 
thus  a  prisoner  the  plaintiff  com- 
pounded the  offense  and  stifled  the 
prosecution,  by  the  payment  to  the 
defendant  of  the  money  now  sought  to 
be  recovered  back  in  this  action." 
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Lack  of  oontlderation* 

It  may  be  observed  that  upon  the 
assumption  that  there  was  no  consider- 
ation for  the  note  or  obligation  in 
question  except  the  promise,  express  or 
implied,  not  to  prosecute,  it  makes  but 
little,  if  any,  difference  in  the  actual 
result  whether  the  innocence  of  the 
person  threatened  relieves  the  promise 
of  its  illegal  character  or  not;  if  the 
promise  is  illegal  notwithstanding  the 
innocence,  that,  of  course,  prevents  a 
recovery  on  the  note  or  obligations; 
upon  the  other  hand,  if  the  innocence 
relieves  the  promise  of  its  illegal 
character,  it,  at  the  same  time,  de- 
stroys its  character  as  a  consideration, 
legal  or  otherwise ;  and  upon  the  pres- 
ent hypothesis  the  note  or  other  obli- 
gation is  left  without  any  considera- 
tion. Th\s,  of  course,  is  not  true  if 
there  is  a  consideration  apart  from 
the  promise  not  to  prosecute. 

Thus,  it  has  been  held  that  if  the 
threatened  person  is  innocent,  there  is 
a  lack  of  consideration.  Smith  v. 
Steely  (1890)  80  Iowa,  738,  45  N.  W. 
912.  So  it  has  been  held  that,  if  the 
act  done  is  not  a  crime,  the  instrument 
is  void  for  lack  of  a  consideration. 
Turle  V.  Sargent  (1895)  63  Minn.  211, 
56  Am.  St.  Rep.  475,  65  N.  W.  349.  It 
has  been  held  that  the  instrument  is 
void  for  lack  of  consideration  whether 
the  threatened  person  be  innocent  or 
guilty.  Lucas  v.  Castelow  (1911)  8  Gsu 
App.  812,  70  S.  E.  184;  McConnell  v. 
Cherokee  Nat.  Bank  (1916)  18  Ga.  App. 
52,  88  S.  E.  824. 

Thus,  it  was  held  in  a  suit  to  fore- 
close a  chattel  mortgage  that  a  note 
given  for  no  other  purpose  than  to 
suppress  a  criminal  prosecution  is 
void  for  the  want  of  consideration, 
whether  the  accused  person  be  inno- 
cent or  guilty.  McConnell  v.  Cherokee 
Nat.  Bank  (Ga.)  supra. 

In  sustaining  a  defense  to  a  mort- 
gage executed  by  parents,  the  court 
said:  "We  need  not  inquire  into  the 
soundness  of  the  position  of  Rees  & 
Company's  counsel  to  the  effect  that,  to 
support  the  defense  set  up  by  Steely 
and  wife,  it  must  be  shown  that  the 
son  had  in  fact  embezzled,  as  charged 
by  Rees,  for  the  reason  that  there  can 
be  no  compounding  of  a  felony  unless 


a  felony  has  been  committed.  We 
think,  to  support  Steely's  defense,  it  id 
not  necessary  to  establish  that  the  son 
was  guilty  of  embezzlement.  Whether 
he  was  or  was  not,  the  result  would  be 
the  same.  If  he  was  guilty,  it  must  be 
conceded  that  Rees  &  Company,  under 
the  facts,  were  guilty  of  compounding 
a  felony,  and  the  notes  and  mortgages 
are,  therefore,  void,  as  being  made  in 
the  commission  of  an  offense.  If  he 
was  not  guilty,  they  are  without  con- 
sideration." Smith  V.  Steely  (Iowa) 
supra. 

Where  the  makers  of  a  note  answered 
that  it  was  given  solely  in  considera- 
tion of  a  promise  not  to  prosecute  a 
third  person,  and  the  plaintiff  claimed 
that  the  act  done  by  the  third  person 
was  not  a  crime,  the  court  said:  "If 
the  promise  not  to  prosecute  was  not 
illegal,  because  it  related  to  a  supposed 
crime  which  it  was  impossible  for 
Hooker  to  commit,  it  necessarily 
follows  that  a  promise  to  refrain  from 
doing  that  which  it  is  legally  impos- 
sible to  do  cannot  be  a  valid  considera- 
tion for  the  execution  of  a  promissory 
note."  Turle  v.  Sargent  (Minn.) 
supra. 

In  Keir  v.  Leeman  (1844)  6  Q.  B. 
308, 115  Eng.  Reprint,  118,  supra.  Den- 
man,  Ch.  J.,  said  (arguendo):  "The 
principle  of  law  is  laid  down  by 
Wilmot,  Ch.  J.,  in  Collins  v.  Blantern 
(1765)  2  Wils.  349,  95  Eng.  Reprint, 
851,  that  a  contract  to  withdraw  a 
prosecution  for  perjury,  and  consent  to 
give  no  evidence  against  the  accused, 
is  founded  on  an  unlawful  considera- 
tion and  void.  On  the  soundness  of 
this  decision  no  doubt  can  be  enter- 
tained, whether  the  party  accused 
were  innocent  or  guilty  of  the  crime 
charged.  If  innocent,  the  law  was 
abused  for  the  purpose  of  extortion; 
if  guilty,  the  law  was  eluded  by  a 
corrupt  compromise,  screening  the 
criminal  for  a  bribe." 

But  where  a  widow,  intending  in 
good  faith  to  institute  a  civil  action 
for  damages  resulting  to  her  from  the 
homicide  of  her  husband,  having  re- 
tained counsel  to  begin  and  conduct 
the  same,  but  not  having  prosecuted 
nor  attempted  to  prosecute  for  the 
public  offense,  and  the  person  against 
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whom  the  action  was  about  to  be 
brou£rht  having  freely  and  voluntarily 
given  his  promissory  notes  in  fair  com- 
promise and  settlement  of  the  con- 
templated suit,  some  of  the  notes 
being  payable  to  the  widow,  and  one  of 
them  to  her  counsel,  the  latter  note  to 
liquidate  the  fee  of  the  counsel,  and 
the  compromise  not  extending  to,  or 
affecting  in  any  manner,  the  criminal 
elements  of  the  homicide,  it  was  held 
that  the  notes  were  not  without  con- 
sideration, whether  the  maker  com* 
mitted,  pr  was  concerned  in  the  com- 
mission of,  the  homicide,  or  not;  nor 
was  the  consideration,  in  whole  or  in 
part,  illegal.  Dodson  v.  McCauley 
(1878)  62  Ga.  130. 

Vieir   that  gvilt  is  condition  of  com- 
ponndins  felony. 

Some  of  the  cases  hold,  however, 
that  an  offense  that  has  no  existence 
cannot  be  compounded.  This  theory 
works  out  sometimes  in  favor  of  the 
threatener  and  sometimes  against  him. 

Thus,  it  has  been  held  that  if  the 
threatened  person  is  innocent,  there  is 
no  felony  to  compound.  Plant  v.  Gunn 
(1874)  2  Woods,  372,  Fed.  Cas.  No. 
11,205  (holding  the  instrument  given 
to  be  valid) ;  Woodham  v.  Allen  (1900) 
130  Cal.  194,  62  Pac.  398;  Day  v. 
Mallard  (1921)  —  Tex.  — ,  228  S.  W. 
164.  See  also  Lighthall  v.  Moore 
(1892)  2  Colo.  App.  554,  31  Pac.  511, 
infra,  IV.  b,  1;  Heckman  v.  Swartz 
(1880)  50  Wis.  267,  6  N.  W.  891,  infra, 
IV.  b,  2. 

In  Plant  v.  Gunn  (U.  S.)  supra, 
where  a  partner  gave  a  mortgage  in 
the  name  of  the  firm  to  secure  a  just 
debt  of  the  firm  on  a  threat  by  one  of 
the  mortgagees  that  he  would  prose- 
cute him  and  send  him  to  prison  for 
disposing  of  cotton  on  which  the  mort- 
gagees had  a  lien  for  their  debt,  and  it 
appeared  that  the  partner  executing 
the  mortgage  testified  that  he  was  in- 
nocent, and  that  the  cotton  had  been 
disposed  of  by  his  partner  in  his 
absence,  and  without  his  control,  the 
court  said :  "If  this  be  true — and  it  is 
uncontradicted — there  was  no  felony 
to  compound,"  and  held  that  the  mort- 
gage was  valid. 

Paying  money  by  a  wife  to  save  her 
husband  from  threatened  prosecution 


for  a  felony  of  which  he  is  innocent  is 
not  compounding  a  felony,  since  none 
in  fact  exists.  Woodham  v.  Allen 
(1900)  130  Cal.  194,  62  Pac.  398,  supra. 

In  Day  v.  Mallard  (1921)  —  Tex. 
— ,  228  S.  W.  164,  supra,  where  an 
innocent  man,  in  duress  of  a  threat- 
ened prosecution  for  felony  and  of  a 
threat  to  kill  him,  surrendered  to  the 
threatener  lien  notes,  it  was  held  that 
he  might  rescind  the  transaction,  for, 
being  innocent,  there  could  be  no  com- 
pounding of  a  felony;  the  court  ap- 
parently taking  the  New  York  view 
that  duress  would  not  entitle  a  party 
to  relief  if  a  felony  had  been  com- 
pounded (see  infra,  V«),  but  differing 
from  Union  Exchancse  Nat.  Bank  v. 
Joseph  (reported  herewith)  ante,  323, 
as  to  the  effect  on  the  contract  of  the 
fact  that  the  threatened  party  was 
innocent  of  the  crime  with  which  it 
was  threatened  to  charge  him. 

The  maker  must  be  guilty  of  the 
offense  charged  to  avoid  the  instru- 
ment for  compounding  a  felony. 
Deere  v.  Wolff  (1884)  65  Iowa,  32,  21 
N.  W.  168.  So,  where  the  maker's  son 
was  the  person  charged.  Swope''  v. 
Jefferson  F.  Ins.  Co.  (1880)  93  Pa.  251. 

Thus,  where  it  was  claimed  by  a 
third  person  that  a  bank  had  taken 
certain  property  from  a  debtor  in  place 
of  forged  paper,  the  court  said:  "The 
tenth  instruction  directs  the  jury  that 
the  rules  therein  expressed  are  to  be 
applied  in  case  they  find  that  Wolff  was 
charged  with  the  crime  of  forgery. 
This  is  obviously  incorrect.  Before  the 
bank  or  its  officers  can  be  found 
guilty  of  any  wrong  or  crime  in  con- 
nection with  the  transaction,  it  must 
be  established  that  Wolff  was  guilty  of 
forgery.  A  mere  charge  of  guilty,  or 
an  indictment  for  the  crime,  would  not 
authorize  the  conclusion  that  there 
had  been  any  compounding  of  a  felony, 
or  any  act  done  by  the  bank  or  its 
officers  contrary  to  law  or  public 
policy,  or  against  good  morals."  Deere 
V.  Wolff  (Iowa)  supra. 

In  Swope  V.  Jefferson  F.  Ins.  Co. 
(Pa.)  supra,  where  a  mortgagor 
claimed  that  the  compounding  of  a 
felony  committed  by  his  son  was  the 
only  consideration  for  the  execution  of 
the  mortgage,  it  was  held  necessary 


332 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[17  A.L.R. 


for  the  mortgagor  to  show  that  his  son 
had  actually  committed  a  felony,  by 
such  preponderance  of  evidence  as 
would  justify  the  jury  in  so  finding; 
though  the  proof  of  guilt  need  not  be 
of  that  conclusive  character  that 
would  be  necessary  to  convict. 

In  Graham  v.  Marks  (1895)  98  Ga. 
67,  25  S.  E.  931,  it  was  held  that  a  plea 
attempting  to  allege  that  a  promis- 
sory note  was  given,  in  whole  or  in 
part,  for  the  purpose  of  settling  a 
threatened  prosecution  for  a  criminal 
offense,  is  not  legally  complete  unless 
it  alleges  facts  showing  that  the  person 
to  be  prosecuted  was  charged  with 
having  committed  an  act  or  acts 
constituting  a  crime  or  misdemeanor. 

^falie  and  sronndleM  oliarKei. 

If  the  charge  is  false,  malicious,  and 
"trumped  up,"  the  threatened  person 
does  not  compound  a  felony,  and  equity 
will  cancel  his  instrument.  Treadwell 
V.  Torbert  (1898)  122  Ala.  297,  25  So. 
216,  where  a  bill  was  filed  to  cancel  a 
deed,  and  defendant  insisted  that  the 
real  consideration  of  the  deed,  as 
shQwn  by  the  bill,  was  the  .compound- 
ing of  a  felony,  and  that,  therefore,  a 
court  of  equity  would  not  interfere  to 
relieve  the  parties.  But  the  bill 
averred  that  the  charge  preferred  by 
defendant  against  the  plaintifTs 
husband  was  false,  malicious,  and 
''trumped  up,"  and  that  defendant 
knew  it  to  be  false.  It  was  held  that, 
under  the  facts  alleged,  defendant  was 
not  guilty  of  compounding  a  felony; 
that  had  he  been  indicted  for  the  com- 
pounding of  a  felony  by  receiving  the 
deed  from  complainant  in  considera- 
tion of  his  promise  to  conceal  or  to 
abstain  from  a  prosecution  of  her 
husband,  it  would  have  been  a  perfect 
defense  to  have  shown  that  the  charge 
and  prosecution  against  the  husband 
were  unfounded,  and  could  not  have 
been  successfully  maintained. 

Where  the  maker  of  a  promissory 
note  defended  on  the  ground  that  the 
note  was  given  to  secure  the  plaintiff 
for  one  he  gave  at  the  defendant's  re- 
quest to  save  the  defendant  from  a 
threatened  criminal  prosecution  on 
false  and  groundless  charges,  it  was 
held  that  the  defense  was  bad,  as  no 
felony  had  been  compounded  by  the 


plaintiff  or  the  defendant.  Keith  v. 
Buck  (1885)  16  111.  App.  121. 

It  may  be  here  noted  that  in  Eadie  v. 
Slimmon  (1862)  26  N.  Y.  9,  82  Am. 
Dec.  395,  Smith,  J.,  said,  though  the 
point  was  not  necessary  to  the  result: 
"Either  the  accusation  which  the  de- 
fendant brought  against  Eadie  was 
entirely  unfounded,  or  he  was  seeking 
to  compromise  a  criminal  offense.  If 
he  knew  that  a  crime  had  been  com- 
mitted by  Eadie,  he  had  no  right  to 
compromise  it  in  this  way,  and .  the 
securities  obtained  upon  such  com- 
promise were  received  as  a  considera- 
tion for  compromising  a  felony,  and 
for  that  reason  were  invalid ;  else  the 
whole  of  his  assertions  and  threats  on 
the  subject  were  a  gross  imposture." 

Where  the  extortioner  falsely  claims 
to  be  the  agent  of  a  prosecutor,  no 
felony  is  compounded,  as  there  is  no 
prosecutor,  and  money  paid  may  be 
recovered  back  from  the  extortioner. 
Thus,  where  a  physician,  about  a  year 
after  he  was  called  to  attend  an  un- 
married woman  for  an  illness,  insisted 
to  her  family  and  to  another  family  in 
the  next  township  that  the  illness  was 
due  to  a  criminal  abortion,  and  that  a 
certain  humane  society  was  about  to 
prosecute  criminally  the  members  of 
both  families  for  procuring  the. abor- 
tion, but  that  the  matter  could  be 
hushed  up  by  the  payment  to  him  of 
|3,000,  which  he  would  turn  over  to  the 
agent  of  the  humane  society,  and  the 
fathers  of  the  two  families  accordingly 
paid  him  the  money,  which  he  appro- 
priated to  his  own  use,  the  whole  story 
being  false, — it  was  held  that  the 
money  could  be  recovered  back  from 
him.  Smith  v.  Blachley  (1898)  188  Pa. 
550,  68  Am.  St.  Rep.  887,  41  Atl.  619. 
The  court  said:  "Assuming,  what  is 
not  proved,  that  the  crime  of  abortion 
was  committed,  and  that  those  who 
participated  in  procuring  it  were  the 
six  members  of  the  two  families,  and 
that  the  parties  on  the  one  side  to  the 
composition  of  the  crime  were  the 
heads  of  the  two  families,  •  •  . 
where  is  the  other  party?"  And 
pointed  out  that,  there  being  no  prose- 
cutor, the  offense  of  compounding  was 
impossible  for  want  of  parties. 

In  Bowen  v.  Buck  (1856)  28  Vt,  308, 
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it  was  held,  iu  an  action  on  a  promis- 
sory note,  where  there  was  a  verdict 
for  the  defendants,  that  the  court  cor- 
rectly charged  the  jury  that,  if  the 
SLgent  of  the  plaintiffs  represented  to 
the  defendants  that  a  criminal  prose- 
cution had  been  instituted  in  the  state 
of    New  York  against  the  defendant 
Buck,  for  obtaining  goods  of  the  plain- 
tiffs, for  which  the  note  was  given,  up- 
on false  pretenses,  that  such  agent  had 
the    proper    extradition    papers    and 
would  then  arrest  the  said  Buck  there- 
on, and  take  him  to  New  York,  unless 
the    defendants    should    execute    the 
promissory  note  above  mentioned ;  and 
the  defendants  executed  said  note,  be- 
lieving such  representations  to  be  true, 
and  upon  an  agreement  of  the  plain- 
tiffs, through   their  agent,  that  they 
^would  cause  such  criminal  prosecution 
to    be   stopped   and    discharged, — the 
note  was  void,  and  their  verdict  should 
be  for  the  defendants ;  but  unless  they 
so  found,  then  their  verdict  should  be 
for  the  plaintiffs;  but  if  they  did  so 
find,  the  defendants  were  entitled  to 
recover,  even  though  the  jury  should 
believe    that    no    offense    like    that 
charged  had  been  committed  by  Buck, 
and  no  criminal  proceedings  had  ever 
been  instituted  against  him  for  such 
an    offense,   and   that   the    plaintiffs 
received  in  said  note  and  otherwise  no 
more  than  their  due. 

Where  a  person  is  induced  by  threats 
of  a  false  and  groundless  prosecution 
for  arson  to  accept  a  less  sum  than  is 
justly  owing  to  her  on  a  policy  of  fire 
insurance  in  satisfaction  of  her  claim, 
and  to  surrender  the  same,  she  may 
maintain  an  action  on  the  policy  for 
the  balance  due,  without  returning  or 
tendering  back  the  money  so  received. 
Springfield  F.  &  M.  Ins.  Co.  v.  Hull 
(1894)  51  Ohio  St.  270,  25  L.R.A.  37, 
46  Am.  St.  Rep.' 571,  37  N.  E.  1116. 
The  court  pointed  out,  however,  that 
the  plaintiff  did  not  have  to  do  more 
than  oppose  the  defense,  which  relied 
on  the  bad  contract  of  settlement. 

It  was  held  in  Steuben  County  Bank 
V.  Mathcwson  (1843)  5  Hill  (N.  ¥•) 
249,  that  where  the  defense  to  an 
action  on  a  bond  is  that  it  was  given 
to  compound  a  felony  of  a  third  party 
in  a  case  where  it  is  not  alleged  that 


criminal  proceedings  were  pending 
when  the  bond  was  given,  the  plea 
must  allege  the  actual  commission  of 
the  felony. 

So,  in  Manning  v.  Columbian  Lodge 
(1897)  57  N.  J.  Eq.  342,  45  Atl.  1092, 
affirming  (1897)  57  N.  J.  Eq.  338, 
38  Atl.  444,  it  was  held  that,  where  the 
defendant  in  an  action  on  a  note 
defends  on  the  ground  that  it  was 
given  to  compound  a  felony,  in  case  no 
criminal  proceedings  had  been  begun 
when  the  note  was  given,  he  must 
plead  and  prove  the  actual  commission 
of  the  preceding  crime  alleged  to  have 
been  compounded. 

And,  following  the  Steuben  County 
Bank  Case,  it  has  been  held  that  where 
no  prosecution  was  pending  and  inno- 
cence was  averred,  there  was  no  com- 
pounding of  a  felony.  Catlin.v.  Hen- 
ton  (1859)  9  Wis,  476, 

And  in  affirming  a  judgment  for  the 
.  defendant  in  an  action  on  a  promissory 
note  as  made  by  a  sister  under 
duress  of  threats  of  criminal  prosecu- 
tion of  her  brother,  the  court  said: 
"The  defendant,  in  her  answer,  denied 
the  guilt  of  her  brother;  and  he  also 
denied  it  in  his  testimony  as  a  witness. 
Because  of  such  denials,  on  the  author- 
ity of  Catlin  v.  Henton  (Wis.)  supra, 
probably  the  special  finding  by  the 
jury  that  the  note  was  made  and  exe- 
cuted to  compound  a  felony  cannot  be 
approved.  It  seems  to  have  been  held 
in  that  case  that  such  a  defense  is  not 
available  unless  the  felony  is  con- 
fessed or  a  prosecution  therefor  com- 
menced before  the  making  of  the  note." 
Schultz  V.  Catlin  (1891)  78  Wis.  611, 
47  N.  W,  946,  supra. 

Where  the  note  sued  on  was  given 
by  a  woman  under  alleged  duress  of 
threats  of  imprisonment  of  her  hus- 
band for  alleged  forgery,  the  court 
in  City  Nat.  Bank  v.  Kusworm  (1894) 
88  Wis.  188,  26  L.R.A.  48,  43  Am.  St. 
Rep.  880,  59  N.  W.  564,  said:  "Mani- 
festly, the  defendant  cannot  avoid 
paying  the  note  upon  the  mere  ground 
that  it  was  given  to  compound  a  felony. 
Catlin  V.  Henton,  9  Wis.  476;  Schultz 
V.  Catlin,  78  Wis.  611"— stating  that 
the  only  defense  would  be  duress. 

The  Steuben  County  Bank  Case  is 
now  overruled   in   Union   Exchange 
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Nat.  Bank  v.  Joseph  (reported  here- 
with) ante,  323.  And  in  Pendleton 
V.  Greever  (reported  herewith)  ante, 
317,  it  is  held  that,  "in  order  to  avoid 
the  payment  of  a  note  executed  under 
threats  to  prosecute  a  son  for  a  felony, 
where  no  indictment  has  been  returned 
or  no  prosecution  pending,  it  is  not 
incumbent  on  the  maker  to  show  that 
a  felony  had,  in  fact,  been  committed." 

///.  Duress  of  imprisonment. 

Few  of  the  cases  of  duress  in  rela- 
tion to  criminal  prosecution  of  the 
innocent  are  cases  where  the  contract 
was  made  when  the  innocent  party 
was  actually  imprisoned  at  the  time. 

"A  warrant  against  a  father  on  a 
charge  of  kidnat)ping  his  own  minor 
children,  it  not  appearing  that  he  had 
ever  parted  with  his  paternal  right  to 
their  custody,  is  a  nullity;  and  a 
writing  executed  by  him  while  under 
arrest  by  virtue  of  such  a  warrant,  and 
under  the  influence  of  a  promise  to  dis- 
charge him  from  the  arrest,  purport- 
ing to  surrender  to  the  mother  of  the 
children  his  paternal  authority,  is  not 
binding,  the  same  being  procured  by 
duress."  Hunt  v.  Hunt  (1894)  94  Ga. 
257,  21  S.  E.  515. 

The  extortion  of  a  note  from  a 
father,  to  liberate  his  son  from  im- 
prisonment under  an  unfounded  charge 
preferred  against  him  by  the  parties 
who  extorted  the  note,  makes  a  case  of 
illegal  duress,  and  the  note  is  void. 
Osborn  v.  Robbins  (1867)  36  N.  Y.  365, 
an  action  on  the  note,  where  it  was 
said:  "The  rule  of  the  common  law 
for  the  protection  of  the  innocent 
against  duress  and  extortion  is  as 
rigid  as  the  statutory  provision  for  the 
protection  of  the  conceded  felon." 

In  an  action  of  foreclosure  of  a 
mortgage  securing  a  note,  made  after 
arrest,  it  was  held  that  "if  the  maker 
of  the  note. owed  the  payee  nothing, 
and  it  was  given  for  no  other  purpose 
than  to  suppress  a  criminal  prosecu- 
tion against  him,  it  was  void  for  want 
of  consideration,  whether  he  was  inno- 
cent or  guilty;"  and  that  "the  note  and 
mortgage  were  void  if  induced  by 
duress,  even  though  the  defendant 
owed  the  plaintiff."  Lucas  v.  Castelow 
(1911)  8  Ga.  App.  812,  70  S.  E.  184. 


•  In  Jordan  v.  Beecher  (1915)  143  Ga. 
143,  L.R.A.1915D,  1122,  84  S.  E.  549,  in 
refusing  to  sustain  a  deed  given  by  a 
wife,  in  duress  of  her  husband's  arrest, 
for  settlement  of  his  criminal  prosecu- 
tion, the  court  observed  that,  as  far  as 
the  record  disclosed,  there  was  no 
foundation  for  the  charge  made 
against  the  grantor's  husband.  The 
warrant  here  was  issued  by  a  magis- 
trate who  was  the  president  of  the 
complaining  creditor. 

In  reversing  a  judgment  for  the 
plaintiff  in  trover  for  the  value  o{  a 
slave  which  he  alleged  he  had  con- 
veyed to  the  defendant  in  duress  of 
imprisonment  and  false  accusation  of 
felony,  the  court  said,  in  referring  to 
the  instruction  of  the  trial  judge: 
"Now,  whether  the  charge  contained  in 
the  warrant  of  arrest  was  founded  in 
truth  or  probable  cause  was  an  inquiry 
to  which  the  jury  should  have  had 
their  attention  directed  by  the  court, 
under  proper  instructions  for  their 
government.  Whether  it  was  founded 
in  truth  or  not  was  wholly  for  the  jury 
to  decide.  Whether  supported  by  a 
probable  cause  was  a  mixed  question 
of  law  and  fact.  The  judge  should 
have  charged  the  jury  what  facts  or 
circumstances  would  amount  to  a 
probable  cause;  and  the  jury  should 
have  decided  on  the  existence  of  those 
facts."  Hatter  v.  Greenlee  (1834)  1 
Port.  (Ala.)  222,  26  Am.  Dec.  370. 

While  not  within  the  scope  of  this 
annotation,  it  may  be  noted  that  in 
Harrison  Twp.  v.  Addison  (1911)  176 
Ind.  389,  96  N.  E.  146,  the  court  stated 
that  the  fact  that  a  trustee  of  a  town- 
ship was  short  in  his  accounts  to  the 
extent  of  $279.64,  "and  failed  to 
account  in  his  final  settlement  for  that 
sum,  as  found  by  the  court,  would 
clearly  seem  to  be  just  cause  for  his 
indictment  for  embezzlement;"  and 
"the  fact  that  the  court  in  this  case 
found  that  appellee  was  not  guilty  of 
embezzlement  does  not  show  that  there 
was  not  just  cause  for  the  prosecu- 
tion;" and  it  was  held  that  there  was 
no  duress  where  such  trustee,  with 
counsel,  came  into  court  and  voluntari- 
ly proposed  to  pay  whatever  a  disinter- 
ested accountant  might  find  that  he 
owed  the  township,  on  the  condition 
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that  the  indictment  against  him  should 
be  dropped. 

IF.  I>ure8s  of  threatened  criminal  prose* 

cution* 

a.  In  general. 

Under  the  old  law  it  was  laid  down 
in  some  of  the  cases  that  to  constitute 
duress  by  threats  of  criminal  prosecu- 
tion the  threats  must  be  of  "illefiral"  or 
"unlawful"  prosecution;  and  a  number 
of  the  modern  cases  adhere  to  this 
doctrine  and  consider  that  a  threat  of 
criminal  prosecution  of  a  guilty  person 
is  a  threat  of  a  "lawful"  prosecution. 
But  we  also  find  in  many  of  the  modern 
books  the  theor3rthat  a  legal  arrest  for 
unlawful  purposes  is  an  "illegal"  or 
"unlawful"  arrest.  The  cases  at  times 
do  not  inform  us  whether  by  the 
expression,  threat  of  "illegal"  prosecu- 
tion, they  mean  a  threat  of  prosecution 
for  what  was  not  a  crime,  or  for  a 
crime  of  which  the  threatened  person 
was  innocent,  etc. 

Tkreat  of  '^llegml"  proseeutioa. 

In  Walker  v.  Larkin  (1890)  127  Ind. 
100,  26  N.  E.  684,  the  court  said 
(arguendo) :  "If  a  person  executed  an 
instrument  from  a  well-grounded  fear 
of  illegal  imprisonment,  he  may  avoid 
it  on  the  ground  of  duress." 

In  Winfield  Nat.  Bank  v.  Croco 
(1891)  46  EaiL  620,  26  Pac.  939,  it  was 
held  that  equity  would  set  aside  a 
mortgage  by  an  aged  husband  and 
wife,  obtained  by  a  creditor  to  secure 
a  debt  on  which  the  husband  was 
surety,  by  threat  of  an  illegal  prosecu- 
tion of  the  husband,  and  by  deceiving 
them  as  to  the  nature  of  the  paper. 

In  Galusha  v.  Sherman  (1900)  105 
Wis.  263,  47  L.R.A.  417,  81  N.  W.  495, 
where  a  note  and  mortgage  were  set 
aside  as  made  under  duress,  the  duress 
appears  in  part  to  have  been  by 
threats  of  criminal  prosecution  where 
there  seems  to  have  be^n  possibly  no 
more  than  a  civil  liability. 

In  Cribbs  v.  Sowle  (1891)  87  Mich. 
340,  24  Am.  St.  Rep.  166,  49  N.  W.  587, 
where  the  plaintiff  had  been  wrong- 
fully accused  of  selling  cider  to  the 
defendant's  men,  and  had  been  threat- 
ened with  criminal  prosecution  in  the 
United  States  court,  it  was  held  that  if 
the  plaintiff,  "on  account  of  his  age 


and  ignorance  of  the  law,  was  so  put 
in  fear  that  his  will  was  overcome,  and 
he  paid  this  money,  not  of  his  own  free 
will,  but  because  of  the  fear  that  he 
would  be  unjustly  imprisoned  on  the 
complaint  of  Sowle,  backed  by  the 
testimony  of  the  witnesses  he  had  been 
confronted  with,  then  the  verdict 
should  have  been  in  his  favor  for  the 
money  so  paid,  with  interest." 

In  Pasco  V.  Wegg  (1857)  6  U.  C.  C.  P. 
375,  money  was  recovered  back  which, 
while  not  owed,  had  been  paid  on  a 
threat  to  prosecute  for  a  felony,  the 
court  considering  that  the  act  done  was 
not  a  felony,  and  perhaps  not  criminal. 

In  Bane  v.  Detrick  (1869)  52  111.  19, 
the  plaintiff  succeeded  in  trover  where 
it  appeared  that  he  executed  a  chattel 
mortgage  under  threat  of  a  warrant 
issued  by  a  justice  of  the  peace  in 
Michigan  for  an  alleged  offense  com- 
mitted in  Illinois,  and  where  the  court 
said  there  was  much  evidence  to  show 
that  the  claim  against  him  was  un- 
founded. 

In  reversing  a  judgment  upon  a  note 
extorted  from  a  wife  and  her  mother 
by  threats  to  send  the  husband  to 
state's  prison,  where  the  acts  done  did 
not  constitute  a  felony,  the  court  said : 
"The  parties  did  not  treat  on  equal 
terms;  the  plaintiff  was  acquainted 
with  the  false  nature  of  the  threat;  the 
women  were  not.  They  falsely  sup- 
posed the  reputation  of  the  family  in 
danger;  the  other  took  advantage  of 
that  apprehension  to  procure  a  note 
and  indorsement,  which,  probably, 
would  not  otherwise  have  been  made." 
Ingersoll  v.  Roe  (1873)  65  Barb. 
(N.  Y.)  346. 

The  last  case  is  probably  more  in 
accordance  with  modern  views  than 
Knapp  V.  Hyde  (1869)  60  Barb.  (N.  Y.) 
80,  where  the  acts  done  constituted  no 
ground  for  criminal  arrest,  but  where 
the  court  said:  "He  could  not  have 
been  induced,  upon  any  just  ground  of 
fear  of  arrest  or  imprisonment,  to  sign 
said  note.  But  a  threat  to  arrest  him 
on  such  charge  would  not  constitute 
duress.  The  claim  was  not  an  un- 
founded one.  It  is  not  such  menace  as 
will  avoid  an  act,  if  the  party  is  only 
menaced  by  a  lawful  imprisonment. 
In  order  to  avoid  an  act  on  the  ground 
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of  menace  of  arrest  or  imprisonment, 
it  must  appear  that  the  menace  was  of 
an  unlawful  imprisonment,  and  that 
the  party  was  put  in  fear  of  such  im- 
prisonment, and  was  induced  by  such 
fear  to  do  the  act  in  question." 

In  Bond  v.  Kidd  (1907)  1  Ga.  App. 
798,  57  S.  E.  944,  however,  the  court 
said  and  held :  "We  think  that  a  threat 
to  prosecute  one  for  an  act  which  does 
not  make  a  criminal  offense,  and  which 
the  party  so  threatened  knows  does  not 
constitute  any  criminal  act,  does  not 
amount  to  duress." 

But,  of  course,  the  question  of  du- 
ress is  one  of  fact.  Thus,  in  Mallory  v. 
Royston  Bank  (1911)  135  Ga.  702,  70 
N.  E.  586,  it  was  held  that  the  makers 
of  a  promissory  note,  who  were  ex- 
perienced business  men,  could  not  al- 
lege duress  in  that  they  made  it  under 
threats  of  officers  of  a  bank  in  which 
one  of  them  had  been  cashier,  of  prose- 
cution for  felony,  where  the  matters 
charged  were  not  criminal,  but  entire- 
ly legal. 

h.  Innocent  peraon. 

1.  In  general* 

There  may  be  duress  of  threats  of 
criminal  prosecution  upon  an  innocent 
person. 

Colorado.  —  Lighthall  v.  Moore 
(1892)  2  Colo.  App.  554,  31  Pac.  511. 

Illinois. — Kronmeyer  v.  Buck  (1913) 
258  111.  586,  45  L.R.A.(N.S.)  1182,  101 
N.  E.  935. 

Indiana.— Bush  v.  Brown  (1874)  49 
Ind.  573, 19  Am,  Rep.  695. 

Michigan.  —  Beath  v.  Chapoton 
(1898)  115  Mich.  506,  69  Am.  St.  Rep. 
589,  73  N.  W.  806  (arguendo).  See 
also  Nelson  v.  Leszczynski-Clark  Co. 
(1913)  177  Mich.  517,  143  N.  W.  606. 

Mississippi  —  Graham  v.  Jones 
(1890)  —  Miss,  — ,  7  So.  496. 

Nebraska. — Hargreaves  v.  Korcek 
(1895)  44  Neb.  660,  62  N.  W.  1086. 

New  York.  —  Maricle  v.  Brooks 
(1889)  21  N.  Y.  S.  R.  534,  5  N.  Y. 
Supp.  210. 

Texas.— Landa  v.  Obert  (1890)  78 
Tex.  33,  14  S.  W.  297;  Morrison  v. 
Faulkner  (1891)  80  Tex.  128,  15  S.  W. 
798;  Largent  v.  Beard  (1899)  —  Tex. 
Civ.   App.  — ,   53   S.   W.   90;   Day  v. 


Mallard  (1921)  —  Tex.  — ,  228  S.  W. 
164. 

Canada. — Commercial  Bank  v.  Roke- 
by  (1894)  10  Manitoba  L.  R.  281;  La- 
f erriere  V.  Cadieux  (1896)  11  Manitoba 
L.  R.  175.  See  also  Bruce  v.  Western 
Canada  Flour  Mills  Co.  [1917]  3  West. 
Week.  Rep.  365,  36  D.  L.  R.  410. 

In  Maricle  v.  Brooks  (1889)  21  N.  Y. 
S.  R.  534,  5  N.  Y.  Supp.  210,  supra,  the 
plaintiff,  who  had  been  hired  by  the 
defendant,  sued  for  pay  for  services 
rendered ;  the  defense  was  a  settlement 
and  receipt ;  the  plaintiff  then  showed 
that  he  executed  the  receipt  or  release 
under  duress  of  threats  of  a  prosecu- 
tion for  embezzlement,  although  he 
was  innocent;  and  judgment  for  the 
plaintiff  was  affirmed. 

It  is  a  good  defense  to  an  instrument 
that  the  defendant  executed  it  under 
duress  of  threats  of  criminal  prosecu- 
tion of  which  he  was  innocent.  Bush 
V.  Brown  (1874)  49  Ind.  573,  19  Am. 
Rep.  695;  Hargreaves  v.  Korcek  (1895) 
44  Neb.  660,  62  N.  W.  1086;  Morrison 
V.  Faulkner  (1891)  80  Tex.  128,  1& 
S.  W.  798;  Largent  v.  Beard  (1899)  — 
Tex.  Civ.  App.  — ,  53  S.  W.  90. 

In  Bush  V.  Brown  (Ind.)  supra,  the 
court,  in  sustaining  a  judgment  for  the 
defendant  in  a  suit  on  promissory 
notes,  said :  'It  is  alleged  that  the  de- 
fendant had  not  been  guilty  of  any 
such  act  or  crime,  and  consequently,, 
had  the  officer  been  in  possession  of  a 
writ  for  his  arrest,  at  the  instance  of 
the  plaintiff,  and  had  the  arrest  been 
made,  it  would  have  been  illegal  within 
the  rules  above  laid  down.  For  the 
plaintiff  to  have  caused  the  arrest  of 
the  defendant,  when  he  was  innocent 
of  the  charge  made  against  him,  would, 
as  between  them,  have  been  in  this 
sense  an  illegal  arrest,  although  the 
officer  might  have  had  a  writ  which,  in 
form,  authorized  the  arrest." 

Instruments  given  in  duress  of 
threats  of  criminal  prosecution  of  an 
innocent  maker  are  without  considera- 
tion and  void.  Beath  v.  Chapoton 
(1898)  115  Mich.  506,  69  Am.  St.  Rep. 
589,  73  N.  E.  806  (arguendo). 

(But,  of  course,  on  the  facts  there 
may  be  no  duress.  Thus,  where  it  waa 
defended  by  experienced  men  that 
their  notes  were  made  under  duresa 
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of  a  threatened  false  criminal  charge, 
the  court,  on  the  facts,  held  that  there 
was  no  duress.  Cornwall  v.  Anderson 
(1915)  85  Wash.  369, 148  Pac.  1.) 

Instruments  given  by  an  innocent 
person  under  duress  of  this  character 
may  be  canceled. 

Thus,  in  Kronmeyer  v.  Buck  (1913) 
258  111.  586,  45  L.R.A.(N.S.)  1182,  101 
N.  E.  935,  supra,  it  was  held  that  a  note 
and  deed  executed  by  an  employee  to 
avoid  arrest  threatened  by  his  em- 
ployer and  the  employer's  attorney, 
who  charged  him  with  embezzlement, 
are  void  for  duress  if  no  embezzlement 
in  fact  existed  (where  it  was  also  held 
that  the  execution  of  the  same  note  by 
the  employee's  sister  to  save  him  from 
threatened  imprisonment  on  the  same 
charge  was  also  void  for  duress,  and 
that  equity  would  set  aside  the  deed, 
and  would  compel  the  employer  to  re- 
turn the  amount  received  by  him  on  a 
discount  of  the  note). 

In  affirming  a  judgment  canceling  a 
promissory  note  given  by  the  plaintiff 
to  the  defendant,  the  court  said:  ''An 
employee  is  charged  with  a  criminal 
offense, — a  crime  well  known  to  the 
statutes  of  this  state.  He  is  conducted 
to  the  presence  of  his  employer's 
counsel,  and  there  for  the  first  time  is 
confronted  with  the  statement  that  his 
employer  claims  to  have  lost  a  large 
sum  of  money  and  believes  him  to  be 
the  culprit.  He  is  advised  to  deliber- 
ate upon  the  situation.  A  compromise 
is  suggested,  and  he  is  given  to  under- 
stand that  unless  he  shall  execute  a 
note  and  secure  the  payment  of  the 
same  upon  real  estate  then  standing  in 
his  name,  charges  will  be  preferred 
and  that  the  jail  will  be  his  doom. 
Still  protesting  his  innocence,  and  so 
continuing  to  protest  for  a  period  of 
four  days,  he  ultimately  executed  the 
papers  and  then  receives  from  his  em- 
ployer a  letter  of  recommendation 
wherein  he  is  extolled  as  a  man  of 
honesty,  so  strong  in  terms  as  even  to 
cause  him  to  utter  exclamations  of 
surprise.  We  do  not  think  that  there 
is  any  compounding  of  felony  in  this 
transaction,  because  the  record  does 
not  disclose  that  any  crime  had  been 
committed,  but  we  do  think  there  is 
sufficient  evidence  to  establish  the  fact 
17  A.L.R.— 22. 


to  be  that  the  plaintiff  executed  the 
papers  in  question  in  the  face  of 
threats  made  by  Lighthall,  and  that 
the  proof  fails  to  show  any  considera- 
tion moving  from  Lighthall  to  Moore."" 
Lighthall  v.  Moore  (1892)  2  Colo.  App. 
554,  31  Pac.  511. 

Money  paid  by  an  innocent  person 
under  duress  of  this  character  may  be 
recovered  back. 

Thus,  in  an  action  to  recover  money 
paid  and  notes  surrendered  under 
duress,  the  court  said:  "If  Obert  was 
not  in  fact  guilty  of  embezzling 
Landa's  money,  and  Landa  demanded 
of  him  the  notes  and  money  now  in 
controversy,  and  intentionally,  by  any 
form  of  expression,  induced  him  to 
believe  that,  if  he  failed  to  comply  with 
his  demands,  he  would  be  prosecuted 
and  imprisoned  on  that  charge,  and  if 
the  fears  of  Obert  were  aroused  to 
such  an  extent  that  he  surrendered  to 
Landa  said  money  and  notes,  when  he 
owed  him  nothing,  to  avoid  such  prose- 
cution, the  transaction  would  be  with- 
in the  meaning  of  the  law,  and  should 
be  set  aside."  Landa  v.  Obert  (1890) 
78  Tex.  33,  14  S.  W.  297,  supra. 

In  Nelson  v.  Leszczynski-Glark  Co. 
(1913)  177  Mich.  517,  143  N.  W.  606, 
supra,  where  there  was  affirmed  a 
judgment  for  the  plaintiff  for  the  re- 
covery of  money  paid  under  duress, 
there  having  been  threats  that  the 
defendants,  his  former  employers, 
would  immediately  have  him  "arrested 
and  brought  up  on  a  charge  of  em- 
bezzlement, grand  larceny,  and  crimi- 
nal carelessness,"  it  seems  to  have 
been  found  that  there  was  no  shortage 
in  the  plaintiff's  accounts. 

In  Graham  v.  Jones  (1890)  —  Miss* 
— ,  7  So.  496,  supra,  a  debtor,  having 
failed  to  pay  his  note  secured  by  deed 
of  trust  on  certain  horses  and  stocky 
on  demand  by  the  trustee,  delivered 
the  horses  and  stock  described  in  the 
deed  except  three  colts,  which  he 
claimed  had  been  inserted  in  the  deed 
after  his  execution  of  it,  but  on  threat 
of  criminal  prosecution,  he  delivered 
these  also,  and  they  were  bought  in 
by  the  creditor.  On  replevin  the  debt- 
or recovered  the  colts,  the  court  con- 
sidering that  the  creditor  had  altered 
the  deed  of  trust. 
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In  Day  v.  Mallard  (1921)  —  Tex.  — , 
228  S.  W.  164,  supra,  where  an  inno- 
cent man,  in  duress  of  a  threatened 
prosecution  for  felony  and  of  a  threat 
to  kill  him,  surrendered  to  the  threat- 
ener  lien  notes,  it  was  held  that  he 
migrht  rescind  the  transaction,  as,  he 
being  innocent,  there  could  be  no  com- 
pounding of  a  felony. 

Some  of  the  cases  hold  that,  as 
matter  of  law,  in  duress,  it  is  im- 
material whether  the  threatened  per- 
son is  guilty  or  innocent  of  the  crime 
to  be  charged.  Hartford  F.  Ins.  Co.  v. 
Kirkpatrick  (1895)  111  Ala.  456,  20  So. 
651;  Morrill  v.  Nightingale  (1892)  93 
Cai;  452,  27  Am.  St.  Rep.  207,  28  Pac. 
1068;  Taylor  v.  Jaques  (1871)  106 
Mass.  291;  Miller  v.  Bryden  (1889)  34 
Mo.  App.  602;  Armstrong  v.  Gage 
(1877)  25  Grant,  Ch.  (U.  C.)  1. 

In  affirming  a  judgment  for  the 
defendant  in  an  action  in  equity  to 
foreclose  a  contract  and  recover  upon 
promissory  notes,  where  the  defense 
was  coercion  and  intimidation  by 
threats  of  arrest  and  imprisonment, 
the  court  said :  '*Under  that  kind  of 
menace  which  consists  in  a  threat  of 
injury  to  the  character  of  a  person,  it 
is  entirely  immaterial  whether  such 
person  is  guilty  or  innocent  of  the 
crime  to  be  charged."  Morrill  v. 
Nightingale  (1892)  93  Cal.  452,  27  Am. 
St.  Rep.  207,  28  Pac.  1068,  supra. 

Where  the  defendants  claimed  that 
the  note  sued  on  was  obtained  from 
the  principal  defendant  by  duress  and 
threats  of  unlawful  imprisonment,  and 
also  upon  an  agreement  to  suppress  a 
criminal  prosecution,  and  was  there- 
fore illegal  and  void,  the  facts  showed 
that  there  had  been  an  unsettled 
account  between  the  principal  defend- 
ant and  the  plaintiffs,  the  former  in- 
sisting that  the  balance  was  less 
than  claimed,  the  plaintiffs  contending 
otherwise,  and  insisting  that  such 
defendant  had  been  guilty  of  embezzle- 
ment, and  communicating  to  his  father, 
and  also  to  the  other  defendant,  the 
father's  agent,  their  determination  to 
prosecute  unless  their  demand  was 
paid, — it  was  held  that  it  was  entirely 
a  question  of  fact  for  the  jury  whether 
the  note  was  extorted  by  the  fear  of 
prosecution,  and  by  torturing  the  com- 


passion of  relatives  and  friends.  Tay- 
lor V.  Jaques  (1871)  106  Mass.  291, 
supra. 

A  mortgage  given  under  duress  of  a 
threatened  criminal  prosecution  is  void 
whether  the  mortgagor  is  guilty  or  not, 
Armstrong  v.  Gage  (U.  C.)  supra. 

In  Clement  v.  Buckley  Mercantile 
Co.  (1912)  172  Mich.  243,  137  N.  W. 
657,  the  court  states  in  substance  that 
duress  of  threats  of  criminal  prosecu- 
tion is  not  necessarily  contingent  on 
the  threatened  party  being  guilty  of 
crime. 

But  the  fact  of  guilt  or  innocence 
may  be  important  upon  the  fact  of 
duress;  this  is  particularly  so  where 
the  duress  is  claimed  by  the  threatened 
person  himself,  as  the  matter  of  his 
knowledge  of  his  innocence  may  be 
material  on  the  question  as  to  whether 
his  will  was  constrained.  See  James  v. 
Dalbey  (1899)  107  Iowa,  463,  78  N.  W. 
51.  See  also  Feller  v.  Green  (1872) 
26  Mich.  70. 

So,  where  husband  and  wife  sued  to 
recover  possession  of  a  note  and  mort- 
gage as  given  by  them  under  duress, 
the  court  said :  ''Exception  is  taken  to 
the  eleventh  instruction,  which  is  as 
follows :  'And,  in  determining  whether 
the  mortgage  was  executed  by  Mrs. 
Giddings  under  duress,  it  is  wholly  im- 
material whether  or  not  F.  H.  Giddings 
had,  in  fact,  committed  the  crime  of 
embezzlement,  and  it  is  wholly  imma- 
terial whether  or  not  the  several  claims 
secured  by  said  mortgage  were  valid, 
existing  obligations  of  the  plaintiff 
F.  H.  Giddings.'  And  in  the  fourteenth 
instruction  this  thought  is  repeated  in 
a  more  extended  form,  for  the  jury  is 
there  told  that  they  need  not  consider 
these  matters  in  determining  whether 
either  Giddings  or  his  wife  executed 
the  mortgage  under  duress.  These 
instructions  are  clearly  erroneous.  It 
is  impossible  to  see  how  the  jury  could 
fairly  pass  upon  the  rights  of  the 
parties  without  having  in  mind  all  of 
the  facts  and  circumstances  of  the 
transaction.  It  is  true  that,  if  there 
was,  in  fact,  duress  of  the  wife,  it  is 
immaterial  whether  her  husband  owed 
the  debt  or  was  guilty  of  the  charged 
crime.  Beindorff  v.  Kaufman  (1894) 
41  Neb.  824,  60  N.  W.  101,  supra.   But 
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these  are  important  matters,  to  be  con- 
sidered in  determining  whether  there 
was  any  coercion."  Giddings  v.  Iowa 
Sav.  Bank  (1898)  104  Iowa,  676,  74 
N.  W.  21. 

-»  eomtrtaj  doetrliM. 

There  are  a  few  cases  which  hold 
that  threats  of  criminal  prosecution  of 
an  innocent  person  do  not  constitute 
duress. 

In  Rendleman  v.  Rendleman  (1895) 
156  m.  568,  41  N.  E.  223,  it  was  held 
that  "mere  threats  of  imprisonment, 
for  which  there  is  no  ground,  do  not 
constitute  duress,  as  the  person  threat- 
ened could  not  be  put  in  fear  thereby. 
Nor  do  threats  of  criminal  prosecution 
constitute  duress  when  neither  war- 
rant has  been  issued  nor  proceedings 
commenced.'' 

In  sustaining  a  demurrer  to  a  com- 
plaint in  an  action  for  damages  for 
conspiracy  in  extorting  property  from 
the  plaintiff  by  duress  of  threats  of 
prosecution  for  larceny  or  embezzle- 
ment, he  being  innocent^  the  court 
said:  "The  citizen  owes  to  himself  and 
society  the  duty  not  to  buy  silence 
when  threatened  with  charges  that 
may  expose  him  to  disgrace.  If  the 
accused  knows  himself  to  be  guilty,  the 
law  will  certainly  not  help  him  to  re- 
cover back  money  paid  to  compound  a 
felony;  if  he  is  innocent,  the  law 
offers  him  her  protection.  .  .  • 
Threats  of  a  false  prosecution  for 
larceny  or  embezzlement  are  not  re- 
garded as  calculated,  in  their  nature, 
to  overcome  a  mind  of  ordinary  con- 
stancy. The  mens  conscia  sibi  recti  is 
not  frightened  by  groundless  charges. 
If  there  are  exceptions,  no  rules,  legal 
or  other,  are  founded  on  exceptions." 
Buchanan  v.  Sahlein  (1881)  9  Mo.  App. 
-552.  See  also  Harmon  v.  Harmon 
(1873)  61  Me.  227,  14  Am.  Rep.  556. 

In  Moore  v.  Adams  (1838)  8  Ohio 
372,  32  Am.  Dec.  723,  the  court  declined 
to  set  aside  the  plaintiff's  deed, 
alleged  by  him  to  have  been  given  in 
duress  of  threatened  prosecution  for 
perjury  of  which  he  was  innocent, 
holding  that  "the  mere  threat  of  conse- 
quential imprisonment  does  not  consti- 
tute duress,"  as  the  parties  were  in 
pari  delicto.   See  infra,  V. 

In  Horton  v.  Bloedorn  (1893)  37  Neb. 


666,  56  N.  W.  321,  the  court  approved 
an  instruction  to  the  effect  that  if 
there  was  a  mere  threat  to  prosecute 
the  witness  Maher  at  some  indefinite 
time  in  the  future,  particularly  if  he, 
Maher,  at  the  time,  knew  the  person 
making  such  threat  had  no  present 
means  of  carrying  it  into  execution  by 
actually  taking  him  into  custody,  and 
he  still  had  within  his  own  knowledge 
the  power  and  opportunity  to  make  a 
defense  to  such  threatened  prosecu- 
tion, the  contract  in  question  cannot 
be  avoided,  set  aside,  or  disaffirmed  on 
the  ground  that  it  was  procured  by 
duress. 

2.  Extortion  or  hlaclemaU, 

The  courts  in  general  endeavor  to 
protect  the  victims  of  extortion,  pure 
swindle,  or  blackmail,  whether  they 
are  plaintiffs  or  defendants. 

Indiana.  —  Baldwin  v.  Hutchison 
(1893)  8  Ind.  App.  454,  35  N.  E.  711. 

Nebraska. — ^Hullhorst  v.  Scharner 
(-1883)  15  Neb.  57, 17  N.  W.  259;  Klein 
V.  Pederson  (1902)  65  Neb.  452,  91 
N.  W.  281. 

Ohio.— James  v.  Roberts  (1849)  18 
Ohio,  548 ;  Springfield  F.  &  M.  Ins.  Co. 
V.  Hull  (1894)  51  Ohio  St.  270,  25 
L.R.A.  37,  46  Am.  St  Rep.  571,  37  N. 
E.  1116. 

Washington. — ^Bertschinger  v.  Camp- 
bell (1917)  99  Wash.  142,  L.R.A.1918C, 
65,  168  Pac.  977. 

Wisconsin.  —  Heckman  v.  Swartz 
(1880)  50  Wis.  267,  6  N.  W.  891. 

England.  —  Soci4t6  Des  Hdtels 
Reunis  v.  Hawker  (1913)  29  Times  L. 
R.  578,  affirmed  in  (1914)  30  Times  L. 
R.  423,  58  Sol.  Jo.  515. 

Canada,— Migner  V.  Goulet  (1900)  31 
Can.  S.  C.  26. 

See  also  the  following  cases  cited 
supra,  b,  1,  which  were  near  to,  if  not 
actually,  pure  swindles:  Kronmeyer 
V.  Buck  (1913)  258  111.  586,  45  L.R.A. 
(N.S.)  1182,  101  N.  E.  935;  Bush  v. 
Brown  (1874)  49  Ind.  573,  19  Am.  Rep. 
695;  Lighthall  v.  Moore  (1892)  2  Colo. 
App.  554,  31  Pac.  511. 

Thus,  money  extorted  by  threats  of 
a  criminal  prosecution  from  one  of 
weak  mind,  who,  as  a  witness,  had 
testified  against  the  character  of  the 
extorter's  son,  can  be  recovered  back, 
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thou£:h  no  proceedings  had  been  be- 
gun, and  there  was  no  ground  for 
them.  Baldwin  v.  Hutchison  (Ind.) 
supra. 

In  HuIIhorst  v.  Schamer  (Neb.)  su- 
pra, the  court  canceled  a  note  and 
mortgage  made  by  the  plaintiff,  who 
claimed  that  the  same  were  procured 
from  him  by  the  defendant  without 
lawful  consideration,  but  by  means  of 
duress  and  fear  of  prosecution,  im- 
prisonment, and  disgrace,  upon  the 
false  charge  of  having  made  an  inde- 
cent assault  upon  the  infant  daughter 
of  the  said  defendant. 

So,  in  Klein  v.  Pederson  (Neb.) 
supra,  the  plaintiff  was  held  entitled 
to  recover  back  money  paid,  where  the 
evidence  was  sufficient  to  show  that  the 
defendant  and  another  entered  into  a 
conspiracy  to  extort  money  from  the 
plaintiff  by  making  a  false  Charge  that 
he  had  sold  adulterated  butter,  and  the 
defendant  persuaded  the  plaintiff  to 
give  him  money  to  induce  an  officer  to 
drop  the  matter,  this  being  the  case 
of  a  strong  mind  taking  advantage  of 
a  weaker.  The  court  said:  'That  a 
party  who  is  in  pari  delicto  cannot 
make  his  illegal  act  the  basis  of  a  re- 
covery has  been  definitely  settled  by 
this  and  many  other  courts.  But 
where  a  strong  mind  takes  advantage 
of  a  weaker,  and  by  persuasion  and  in- 
fluence procures  the  illegal  act,  this 
rule  ceases  to  be  applicable.  The 
wrong  then  rests  chiefly,  if  not  solely, 
on  the  person  by  whom  it  was  con- 
trived, and  his  confederate  is  regarded 
as  the  mere  instrument  for  accomplish- 
ing an  end  not  his  own.  If  a  party 
should  be  allowed  immunity  under 
such  circumstances,  he  would  be  per- 
mitted to  take  advantage  of  his  own 
wrong,  and  reap  a  benefit  from  his 
own  fraud." 

In  James  v.  Roberts  (Ohio)  supra, 
the  court  decided  for  the  plaintiff  in 
a  suit  to  cancel  a  note  and  mortgage 
executed  under  threats  of  a  ground- 
less prosecution  for  perjury,  known  by 
the  threatener  to  be  groundless.  The 
relief,  however,  was  granted  on  the 
ground  that  a  true  public  policy  re- 
quired that  all  groundless  prosecu- 
tions should,  if  possible,  be  prevented, 
and  every  facility  afforded  the  inno- 


cent to  escape  such  a  calamity  and  that 
an  innocent  person  might  properly 
ask  to  be  relieved  from  the  conse- 
quences of  a  groundless  charge. 

Where  a  person  is  induced  by  threats 
of  a  groundless  prosecution  for  arson 
to  accept  a  less  sum  than  is  justly 
owing  to  her  on  a  policy  of  fire  insur- 
ance, in  satisfaction  of  her  claim,  and 
to  surrender  the  same,  she  may  main- 
tain an  action  on  the  policy  for  the 
balance  due,  without  returning  or 
tendering  back  the  money  so  received. 
Springfield  F.  &  M.  Ins.  Co.  v.  Hull 
(1894)  51  Ohio  St.  270,  25  L.R.A.  37, 
46  Am*  St.  Rep.  571,  37  N.  E.  1116,  su- 
pra, the  court  pointing  out,  however, 
that  the  plaintiff  did  not  have  to  do 
more  than  oppose  the  defense  which 
relied  on  the  bad  contract. 

In  Bertschinger  v.  Campbell  (1917) 
99  Wash.  142,  L.R.A.1918C,  65, 168  Pac. 
977,  supra,  it  was  held  that  sufficient 
duress  to  warrant  recovery  of  money 
is  shown  where  it  is  paid  by  a  physi- 
cian to  protect  his  good  name  when 
threatened  by  an  alleged  officer  with 
prosecution  for  abortion  upon  one  who 
is  stated  to  be  dyipg,  and  to  have  made,, 
before  becoming  unconscious,  a  writ- 
ten statement  against  the  physician, 
which  is  in  possession  of  the  officer, 
where  all  the  alleged  facts  are  false, 
although  no  proceeding  has  been  com- 
menced or  immediate  arrest  or  im- 
prisonment threatened.  This  was  a 
case  of  sheer  blackmail. 

In  Heckman  v.  Swartz  (1880)  50 
Wis.  267,  6  N.  W.  891,  supra,  the  court 
reversed  a  judgment  for  the  defend- 
ant, entered  on  a  demurrer  to  a  com- 
plaint for  the  recovery  of  money  ob- 
tained by  duress,  where  the  complaint 
alleged  the  plaintiff's  arrest  on  a  crimi- 
nal charge  of  fornication,  the  agree- 
ment to  dismiss  it,  that  the  plaintiff* 
was  not  guilty,  that  the  criminal  com- 
plaint failed  to  charge  the  plaintiff 
with  any  offense,  that  the  criminal 
warrant  issued  thereon  was  void  on  its 
face,  and  that  both  the  complaint  and 
the  warrant  were  colorable  only.  The 
court  said,  as  to  the  claim  that  the 
money  was  paid  to  compound  a  felony, 
that  no  felony  was  charged  or  com- 
mitted, and  said :  "We  think  the  com- 
plaint makes  a  clear  and  very  strong: 
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case  of  extortion  from  an  innocent 
person,  under  duress  of  imprisonment, 
and  by  threats  of  a  criminal  prosecu- 
tion, and,  if  sustained  upon  the  trial, 
entitles  the  plaintiff  to  recover." 

In  Soci^  D6s  Hdtels  R^unis  v. 
Hawker  (1913)  29  Times  L.  R.  (Eng.) 
578,  affirmed  in  (1914)  30  Times  L.  R. 
423,  58  Sol.  Jo.  515,  supra,  where  it 
appeared  that  the  defendant  had  com-> 
mitted  no  crime,  the  plaintiffs,  hotel 
ke<fepers  in  France,  obtained  from 
the  defendant,  a  young:  Englishman, 
twenty-two  years  of  age,  who  had 
been  staying  at  the  plaintiffs'  hotel, 
an  English  check  payable  in  Eng- 
land, by  a  threat  of  criminal  pro- 
ceedings in  France  if  it  were  not 
given,  and  a  suggestion  that  no  such 
proceedings  would  be  taken  if  the 
check  were  given;  it  was  held  that 
payment  of  the  check  could  not,  in 
these  circumstances,  be  enforced  in  an 
English  court,  both  on  the  grounds  of 
duress  and  of  compromise  of  alleged 
crime. 

In  Migner  v.  Goulet  (1900)  31  Can. 
S.  C.  26,  supra,  the  plaintiff  recovered 
money  which  he  had  allowed  his  part- 
ner to  deduct  and  take  from  his  share, 
in  duress  of  a  threat  of  criminal  pro- 
ceedings, where  he  was  prevented  from 
examining  the  books,  he  being  innocent 
and  not  indebted. 

A  bank  cannot  recover  on  paper 
given  by  an  innocent  employee  to  cov- 
er the  indebtedness  of  customers, 
made  under  duress  of  threats  of  crim- 
inal proceedings  and  on  the  orders  of 
the  manager,  who  knows  that  the  em- 
ployee is  innocent,  and  not  interested 
in  the  customers'  advances.  Western 
Bank  v.  McGill  (1902)  32  Can.  S.  C. 
581. 

c.  Innocent  relative, 
1,  In  general. 

So,  there  may  be  duress  of  threats 
of  criminal  prosecution  of  an  innocent 
relative.  Kronmeyer  v.  Buck  (1913) 
258  111.  586,  45  L.R.A.(N.S.)  1182, 
101  N.  E.  985  (supra,  IV.  b,  1). 

It  was  held  in  Ball  v.  Ball  (1911)  79 
N.  J.  Eq.  170,  37  L.R.A.(N.S.)  539,  81 
Atl.  724,  that  a  deed  made  by  parents 
under  duress  of  threats  to  prosecute 
their  son  upon  a  charge  which  is  in 


fact  unfounded,  but  which  -the  accus- 
er honestly  believes  that  the  son  has 
subjected  himself  to,  will  be  set  aside. 

In  an  action  to  cancel  a  note  and 
mortgage  given  by  the  plaintiff,  it  was 
held  that  it  was  not  true  that,  to  es- 
tablish the  issues  of  duress  of  threats 
upon  a  sister  by  her  brother's  creditor, 
or  of  an  agreement  to  compound  a 
felony,  it  must  affirmatively  uppear 
that  the  person  accused  was  in  fact 
guilty,  or  that  his  innocence  relieves 
the  party  charged  from  the  effect  of 
his  conduct.  Henry  v.  State  Bank 
(1906)  131  Iowa,  97,  107  N.  W.  1034. 

In  International  Harvester  Co.  v. 
Voboril  (1911)  110  C.  C.  A.  311,  187 
Fed.  973,  it  was  held  that  notes  signed 
by  a  married  woman  because  of 
threats  to  arrest  her  husband  were 
signed  under  duress,  though  the  hus- 
band had  in  fact  committed  no  of- 
fense, and  no  officer  was  present  or 
warrant  issued  or  proceedings  com- 
menced against  him;  but  judgment  for 
her  in  a  suit  on  the  notes  was  re- 
versed on  anorther  ground. 

In  Strang  v.  Peterson  (1890)  56 
Hun,  418,  10  N.  Y.  Supp.  139,  the  court 
seems  to  take  the  view  that  a  mort- 
gage executed  by  a  woman  in  duress 
of  fear  of  prosecution  of  her  son  for 
forgery  would  not  be  valid  if  the  son 
were  innocent. 

In  McCormick  Harvesting  Mach.  Co. 
V.  Hamilton  (1889)  73  Wis.  486,  41  N. 
W.  727,  the  court,  on  foreclosure,  can- 
celed a  mortgage  on  a  homestead, 
given  by  a  mother  under  duress-  of 
threats  of  a  criminal  prosecution  of 
her  son,  he  being  not  guilty,  and  be- 
ing of  partially  deranged  intellect. 

In  a  suit  to  cancel  a  mortgage  given 
by  parents  as  made  under  duress  and 
to  prevent  the  prosecution  of  their  son 
for  forgery,  where  the  defendant 
claimed  that  her  agents  did  not  sug- 
gest that  there  was  forgery,  as  they 
had  entertained  a  different  theory,  the 
court  said :  "It  may  be  said  that  they 
thought  there  was  no  forgery,  and 
perhaps  there  was  none,  and  that, 
therefore,  no  felony  was  really  com- 
pounded; but  one  cannot  obtain  a 
promise  upon  a  threat  to  accuse  of  a 
felony,  and  afterwards  avoid  the  con- 
sequences and  make  the  consideration 
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legal  by  showing  that  there  was  no 
felony  committed  as  a  matter  of  fact. 
If  the  minds  of  these  parties  met  upon 
the  consideration,  it  was  that  there 
should  be  no  prosecution  for  a  crime 
which  both  understood  defendant's 
representatives  to  assert."  Koons  v. 
Vauconsant  (1902)  129  Mich,  260,  95 
Am.  St.  Rep.  438,  88  N.  W.  630,  supra. 

In  Woodham  v.  Allen  (1900)  130 
CaL  194,  62  Pac.  398,  the  court  said: 
'Taking  the  allegations  of  the  com- 
plaint as  true,  no  felony  had  been  com- 
mitted by  plaintiff's  husband,  and 
there  could  be  no  compounding  of  a 
felony  where  none  existed.  Heckman 
V.  Swartz  (1880)  50  Wis.  267,  6  N.  W. 
891.  Nor  could  the  plaintiff  be  said 
to  be  in  pari  delicto  with  defendant  in 
her  efforts  to  stifle  .a  prosecution 
against  her  innocent  husband.  The 
stifling  of  a  prosecution  threatened 
against  an  innocent  man,  by  the  pay- 
ment of  money,  cannot  be  wrong  in  an 
equal  degree  to  the  threatened  prose- 
cution itself.  Especially  must  this  be 
so  where  menaces  and*  coercion  are 
used  to  compel  the  payment  of  the 
money;"  and  a  demurrer  to  the  plain^ 
tiff's  complaint,  in  an  action  to  recover 
what  she  had  paid,  was  overruled. 

It  has  been  frequently  held  that,  as 
matter  of  law,  it  is  immaterial  in 
duress  of  threats  of  criminal  prosecu- 
tion of  a  relative,  whether  the  threat- 
ened person  was  guilty  or  innocent  of 
the  crime,  as  duress  would  exist  in 
either  case. 

Florida.  —  Burton  v.  McMillan 
(1906)  52  Fla.  469,  8  L.R.A.(N.S.)  991, 
120  Am.  St.  Rep.  220,  42  So.  849,  11 
Ann.  Gas.  380. 

Illinois.— Mayer  v.  Oldham  (1889) 
32  111.  App.  233 ;  Corn  Belt  Lumber  Co. 
V.  Doty  (1918)  212  111.  App.  521. 

Iowa.— Giddings  v.  Iowa  Sav.  Bank 
(1898)  104  Iowa,  676,  74  N.  W.  21 
(arguendo) ;  Henry  v.  State  Bank 
(1906)   131  Iowa,  97,  107  N.  W.  1034. 

Kansas. — Heaton  v.  Norton  County 
State  Bank  (1898)  59  Kan.  281,  52 
Pac.  876;  Williamson,  H.  F.-Co.  v. 
Ackerman  (1908)  77  Kan.  502,  20 
L.R.A.(N.S.)  484,  94  Pac.  807. 

Michigan.  —  Koons  v.  Vauconsant 
(1902)  129  Mich.  260,  95  Am.  St.  Rep. 
438,  88  N.  W.  630. 


New  York. — ^Adams  v.  Irving  Nat. 
Bank  (1889)  116  N.  Y.  606,  6  L.R.A. 
491,  15  Am.  St.  Rep.  447,  23  N.  E.  7. 

Oklahoma. — Pendleton  v.  Gbeever 
(reported  herewith)  ante,  317. 

Oregon. — Kohler  &  C.  Co.  v.  Savage 
(1917)  86  Or.  639,  167  Pac.  789. 

Vermont.— Hinsdill  v.  White  (1861) 
34  Vt.  558. 

The  maxim,  "in  pari  delicto  melior 
est  conditio  defendentis,"  does  not  ap- 
ply to  a  case  where  a  married  wontan 
sues  to  set  aside  a  deed  of  her  separate 
property,  made  by  her  under  express 
or  implied  threats  of  the  prosecution 
of  her  husband  for  the  crime  of  em- 
bezzlement, and  to  save  him  from  such 
prosecution,  whether  the  threatened 
prosecution  was  lawful  or  unlawful; 
particularly  so  when  she  was  sick  and 
nervous,  and  when  she  does  not  appear 
to  have  had  abundant  opportunity  for 
consideration  and  consultation  with 
disinterested  advisers.  Burton  v.  Mc- 
Millan (1906)  52  Fla.  469,  8  L.R.A. 
(N.S.)  991,  120  Am.  St.  Rep.  220,  42 
So.  849,  11  Ann.  Cas.  380,  supra. 

In  Com  Belt  Lumber  Co.  v.  Doty 
(IlL)  supra,  the  court,  in  sustaining 
the  defense  to  a  promissory  note 
signed  by  a  wife  in  duress  of  threats 
of  imprisonment  of  her  husband  for 
perjury,  said:  "Under  the  modern 
rule  of  law,  actual  or  threatened  use 
or  misuse  of  criminal  process,  legal 
or  illegal,  sufficient  to  overpower  and 
overcome  the  will  of  the  party  threat- 
ened, constitutes  duress.  .  .  •  From 
all  the  authorities  we  deduce  the  rule 
that  whenever,  by  threats  of  prosecu- 
tion or  imprisonment  of  a  hnsband  or 
wife,  the  other  is  induced  to  pay 
money  or  enter  into  a  contract  to  pay 
money  or  to  do  anything,  when  such 
payment  or  contract  would  not  have 
been  made  or  thing  done  but  for  the 
threats  and  the  fear  that  they  would 
be  carried  into  execution,  then  courts 
will  interfere  to  relieve  the  person 
who  has  so  been  induced  to  act  from 
the  consequences  of  such  acts,  on  the 
theory  that  the  thing  done  has  not 
been  voluntarily  done, — that  on  the 
part  of  the  one  acting  there  has  been 
no  mental  assent  given." 

In  an  action  to  cancel  a  note  and 
mortgage  given  by  the  plaintiff,  it  was 


ANNO.— CONTRACT— THREAT  TO  PROSECUTE— INNOCENCE.    343 


held  that  it  was  not  true  that,  to  es- 
tablish the  issues  of  duress  or  threats 
upon  a  sister  by  her  brother's  credi- 
tor, or  of  an  agreement  to  compound 
a  felony,  it  must  affirmatively  appear 
that  the  person  accused  was  in  fact 
guilty,  or  that  his  innocence  relieves 
the  party  charged  from  the  effect  of 
his  conduct.  Henry  v*  State  Bank 
(Iowa)  supra. 

In  an  action  by  a  woman  for  the  re- 
covery of  the  value  of  bank  stock  as- 
signed by  her,  it  was  held  that  a  wife 
is  not  bound  by  a  contract  induced 
solely  by  the  threats  of  parties  that, 
in  case  she  fails  to  enter  into  the  con- 
tract, they  will  cause  the  arrest  and 
imprisonment  of  her  husband  on  a 
criminal  charge,  and  that  if  it  is  ever 
material  whether  the  threat  is  of  law- 
ful or  unlawful  imprisonment,  it  does 
not  prevent  the  wife  from  making  the 
defense  of  duress,  where  the  guilt  of 
her  husband  has  not  been  conceded  or 
shown.  Heaton  v.  Norton  County 
State  Bank  (Kan.)  supra. 

In  an  action  on  notes  signed  by  a 
father  and  son,  and  to  foreclose  a 
mortgage  securing  the  same,  made  by 
the  father,  it  was  held  that  if  the 
threats  of  the  arrest  and  prosecution 
of  the  son  operated  to  deprive  the 
father  of  his  free  will  power,  and  to 
constrain  the  execution  of  the  mort- 
gage, the  actual  guilt  or  innocence  of 
the  son  upon  the  charge  of  embezzle- 
ment was  not  a  material  question  in 
determining  whether  there  was  du- 
ress; and,  in  charging  the  jury  upon 
that  defense,  it  was  not  essential  that 
the  court  should  give  a  complete  defi- 
nition of  the  offense  of  embezzlement. 
Williamson,  H.  F.  Co.  v.  Ackerman 
(1908)  77  Kan.  502,  20  L.RA.(N.S.) 
484,  94  Pac.  807,  supra. 

In  Adams  v.  Irving  Nat.  Bank 
(1889)  116  N.  Y.  606,  6  L.R.A.  491,  15 
Am.  St.  Rep.  447,  23  N.  E.  7,  supra, 
it  was  held  that  money  might  be  recov- 
ered back  which  was  paid  by  a  wife 
in  consequence  of  threats  and  undue 
influence  inducing  the  fear  that  if  the 
money  were  not  paid  her  husband 
would  be  arrested  and  imprisoned  for 
concealing  money  from  his  creditors, 
he  being  in  bankruptcy.  The  court 
said:    'The  rule  is  firmly  established 


that,  in  relation  to  husband  and  wife 
or  parent  and  child,  each  may  avoid  a 
contract  induced  and  obtained  by 
threats  of  imprisonment  of  the  other, 
and  it  is  of  no  consequence  whether 
the  threat  is  of  a  lawful  or  unlawful 
imprisonment;''  and  states  that  the 
question  of  compounding  a  felony  was 
not  raised  below  and  was  not  properly 
before  it. 

The  above  "rule"  is  quoted  in  Jaeger 
V.  Koenig  (1900)  30  Misc.  680,  62  N. 
Y.  Supp.  803. 

"In  order  to  avoid  the  payment  of 
a  note  executed  under  threats  to  pros- 
ecute a  son  for  a  felony  where  no 
indictment  has  been  returned  or  no 
prosecution  is  pending,  it  is  not  incum- 
bent on  the  maker  to  show  that  a 
felony  had,  in  fact,  been  committed." 
Pendleton  v.  Greever  (reported  here- 
with) ante,  817. 

In  afibrming  a  judgment  for  the 
plaintiff  in  an  action  to  recover  money 
paid  by  a  mother  to  suppress  a  crimi- 
nal prosecution  of  her  son,  where  the 
defendant  had  made  false  statements 
of  fact  to  the  plaintiff,  the  court  ap- 
parently considered  the  question  of 
actual  guilt  or  innocence  of  the  son 
as  not  material,  and  said:  'The  con- 
sideration and  object  of  the  contract 
and  payinent  of  the  money  were  in 
contravention  of  law,  and  to  this  ex- 
tent the  parties  were  in  equal  fault; 
but  the  plaintiff  was  induced  to  enter 
into  it,  and  to  pay  the  money,  by  the 
false  and  fraudulent  representations 
of  the  defendant.  In  such  case  are  the 
parties  to  be  regarded  as  in  pari 
delicto,  so  that  the  law  will  regard 
them  as  equally  reprehensible,  and  re- 
fuse to  interfere?"  Hinsdill  v.  White 
(1861)  34  Vt  558,  supra. 

In  Beindorff  v.  Kaufman  (1894)  41 
Neb.  824,  60  N.  W.  101,  it  was  held 
that,  as  bearing  upon  the  defense  of 
duress  per  minas,  interposed  against 
the  foreclosure  of  a  mortgage,  the 
fact  that  a  son  was  actually  guilty  "is 
not  material  where  his  parents  have 
been  compelled  to  make  such  mortgage 
to  secure  his  debt  by  alternative 
threats  to  begin,  and  promises  to  for- 
ebear, a  prosecution  against  him,  sole- 
ly conditioned  upon  the  consent  or 
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refusal   of  his  parents  to  make  the 
mortgage  demanded." 

In  setting  aside  a  deed  of  a  wife  as 
given  under  duress,  the  trial  court 
said:  "It  is  not  necessary  to  decide 
whether  or  not  her  husband  had  com- 
mitted an  offense  for  which  he  could 
be  sent  to  the  penitentiary.  She 
(complainant)  believed  that  he  had, 
and  she  conveyed  her  inheritance  to 
the  defendant  for  the  express  pur- 
pose of  saving  her  husband  from  go- 
ing to  the  penitentiary;"  but  the  ap- 
pellate court  held,  five  judges  to  three, 
that  there  was  no  duress  on  the  part 
of  the  grantee,  and  reversed  the  judg- 
ment and  dismissed  the  complaint. 
Lewis  V.  Doyle  (1914)  182  Mich.  141, 
148  N.  W.  407. 

2,  Extortion  or  hlachmail. 

As  in  cases  where  the 'duress  is  up- 
on an  innocent  person,  so  in  cases 
where  it  is  upon  the  relative  of  an 
innocent  person,  the  courts  in  general 
endeavor  to  protect  the  victims  of  ex- 
tortion, pure  swindle,  or  blackmail, 
whether  they  are  plaintiffs  or  defend- 
ants. Green  v.  Scranage  (1865)  19 
Iowa,  461,  87  Am.  Dec.  447;  Singer 
Mfg.  Co.  V.  Rawson  (1879)  50  Iowa, 
634;  Sykes  v.  Thompson  (1912)  160 
N.  C.  348,  76  S.  E.  252;  Seear  v-  Cohen 
(1881)  46  L.  T.  N.  S.  (Eni:.)  589; 
Burris  v.  Rhind  (1899)  29  Can.  S.  C. 
498. 

In  Green  v.  Scranage  (Iowa)  supra, 
it  was  held,  in  laying  down  rules  for  a 
new  trial,  that  if  a  wife  was  induced 
to  execute  a  mortgage  from  fear  ex- 
cited by  threats  made  to  her  by  the 
mortgagees,  of  an  illegal  criminal 
prosecution  against  her  husband,  that 
is,  one  known  to  them  to  be  unfounded, 
the  instrument  would  not  bind  her. 

So,  if  a  wife  is  induced  to  execute  a 
mortgage  by  false  and  fraudulent 
charges  of  embezzlement,  and  threats 
to  institute  criminal  proceedings 
against  her  husband,  such  mortgage  is 
void,  and  it  is  not  material  that  she 
admitted  that  she  signed  the  mortgage 
voluntarily  if  her  volition  was  gained 
by  such  false  and  fraudulent  charges 
and  threats.  Singer  Mfg.  Co.  v.  Raw- 
.son  (1879)  50  Iowa,  634,  supra. 

What  is  paid  by  a  father  to  prevent 


the  arrest  of  his  son  upon  a  warrant 
issued  against  him  for  obtaining 
money  under  false  pretenses,  which 
charges  were  absolutely  false,  may  be 
recovered.  Sykes  v.  Thompson  (1912) 
160  N.  C.  348,  76  S.  E.  252,  supra, 
where  the  court  pointed  out  the  il- 
legality of  the  contract,  and  said  that 
a  recovery  may  be  sustained  by  the 
more  innocent  party  notwithstanding 
the  illegal  features  of  the  agreement; 
especially  when  the  party  seeking  re- 
lief has  been  induced  to  enter  into 
the  agreement  by  fraud  or  undue  in- 
fluence. 

A  deed  by  a  sister  in  consequence  of 
duress  of  a  threatened  criminal  prose- 
cution of  her  brother  will  be  set  aside, 
although  there  was  no  ground  for  any 
criminal  prosecution.  Burris  v.  Rhind 
(Can.)  supra. 

It  was  held  in  Seear  v.  Cohen  (1891) 
45  L.  T.  N.  S.  (Eng.)  589,  that  promis- 
sory notes  given  by  a  father  and  uncle 
on  a  threat  of  criminal  prosecution  of 
the  son  and  nephew  will  not  support 
a  recovery,  although  the  criminal  of- 
fense existed  only  in  pretense. 

In  this  connection  reference  may  be 
made  to  Osborn  v.  Robbins  (1867)  36 
N.  Y.  365,  supra,  III.,  where  it  was 
held,  in  an  action  on  a  note,  that  a 
note  extorted  from  a  father  to  liberate 
his  son  from  imprisonment  under  an 
unfounded  charge,  preferred  against 
him  by  the  parties  who  extorted  it, 
shows  a  case  of  illegal  duress,  and 
the  note  is  void.  The  court  said: 
"The  rule  of  the  common  law  for  the 
protection  of  the  innocent  against 
duress  and  extortion  is  as  rigid  as  the 
statutory  provision  for  the  protection 
of  the  conceded  felon." 

r.  Doctrine  that  duress  is  of  no  avaU  to 
the  compounder  of  a  felony* 

In  some  cases  the  innocence  of  the 
threatened  person  is  confronted  with 
the  rarely  held  doctrine  that  duress 
is  not  material  where  a  felony  has 
been  compounded, — a  doctrine  which 
has  involved  the  New  York  courts  in 
difficulties  which  are  somewhat  ap- 
parent in  Union  Exchange  Nat. 
Bank  v.  Joseph  (reported  herewith) 
ante,  323,  the  general  discussion  of 
which  doctrine  is  beyond  the  scope  of 
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this  note.  This  is  the  doctrine  of 
Haynes  v.  Rudd  (1886)  102  N.  Y.  372, 
56  Am.  Rep.  815,  7  N.  E.  287,  where 
the  plaintiff  sought  to  recover  the 
amount  of  a  promissory  note  given  by 
him  upon  the  settlement  of  a  claim  by 
the  defendant  that  the  plaintiff's  son 
had  stolen  from  him;  the  note  had 
been  transferred  before  maturity  to  a 
third  party,  and  the  plaintiff  had  paid 
it.  It  was  held  that  duress  could  not 
justify  recovery.  In  that  case  the 
court  also  approved  the  following  in- 
struction :  ''Was  the  note  a  legal  con- 
tract or  an  illegal  contract?  It  was 
an  illegal  contract  and  void  between 
the  parties  if  it  was  given  upon  an 
agreement  to  suppress  the  evidence  of 
a  crime  alleged  to  have  been  commit- 
ted equally  as  if  it  were  given  upon 
an  agreement  to  suppress  the  evidence 
or  refrain  from  prosecuting  a  crime 
which  had  been  in  fact  pommitted." 

But  in  Adams  v.  Irving  Nat.  Bank 
(1899)  116  N.  Y.  606,  6  L.R.A.  491,  15 
Am.  St.  Rep.  447,  23  N.  E.  7,  in  holding 
that  money  might  be  recovered  back 
which  was  paid  by  a  wife  in  conse- 
quence of  threats  and  undue  influence 
inducing  the  fear  that,  if  the  money 
were  not  paid,  her  husband  would  be 
arrested  and  imprisoned  for  conceal- 
ing money  from  his  creditors,  he  be- 
ing in  bankruptcy,  the  court  said: 
"The  rule  is  firmly  established  that, 
in  relation  to  husband  and  wife  or 
parent  and  child,  each  may  avoid  a 
contract  induced  and  obtained  by 
threats  of  imprisonment  of  the  other, 
and  it  is  of  no  consequence  whether 
the  threat  is  of  a  lawful  or  unlaw- 
ful imprisonment;"  and  states  that 
the  question  of  compounding  a  felony 
was  not  raised  below  and  was  not 
properly  before  it.  The  above  "rule" 
was  quoted  in  Jaeger  v.  Koenig  (1900) 
30  Misc.  580,  62  N.  Y.  Supp.  803. 

In  Moore  v.  Adams  (1838)  8  Ohio, 
372,  32  Am.  Dec.  723,  the  court  de- 
clined to  set  aside  the  plaintiff's  deed, 
alleged  by  him  to  have  been  given  in 
duress  of  a  threatened  prosecution  for 
perjury  of  which  he  was  innocent, 
holding  that  "the  mere  threat  of  conse- 
quential imprisonment  does  not  consti- 
tute duress,"  so  the  parties  were  in 
pari  delicto. 


In  Day  v.  Mallard  (1921)  —  Tex. 
— ,  228  S.  W.  164,  where  an  innocent 
man,  in  duress  of  a  threatened  prose* 
cution  for  felony  and  of  a  threat  to 
kill  him,  surrendered  to  the  threatener 
lien  notes,  it  was  held  that  hq  might 
rescind  the  transaction,  for,  being  in- 
nocent, there  could  be  no  compound- 
ing of  a  felony,  the  court  apparently 
taking  the  New  York  view  that  duress 
would  not  entitle  a  party  to  relief  if 
a  felony  had  been  compounded,  but 
differing  from  Union  Exchange  Nat. 
Bank  v.  Joseph  (reported  herewith) 
ante,  323,  as  to  the  effect  of  inno- 
cence of  the  threatened  party. 

VI,  Miscellaneous, 

In  Peckham  v.  Van  Bergen  (1900) 
10  N.  D.  43,  84  N.  W.  566,  the  court 
canceled  notes  and  a  mortgage  as 
made  under  undue  influence  where  the 
maker,  at  the  time  of  execution,  first 
denied  and  then  confessed  criminal 
guilt,  although  he  was,  it  seems,  in- 
nocent. 

Where  an  indictment  under  the  ex* 
tortion  statute  would  be  sufficient  al- 
though it  did  not  allege  that  the 
threatened  person  was  not  guilty  of 
the  stated  offense,  the  court  said  and 
held,  in  an  action  by  the  maker  to 
recover  possession  of  a  note:  'If  this 
be  true,  surely  it  is  not  necessary  to 
plead  the  innocence  of  the  one  threat- 
ened in  a  civil  suit  bottomed  upon 
duress.  The  law  presumes  that  plain- 
tiff was  innocent  of  the  offenses  of 
which  the  defendant  threatened  to  ac- 
cuse him.  This  presumption  of  inno-> 
cence  supplies  the  alleged  defect,  even 
if  it  be  found  that  one  may  not  predi- 
cate duress  upon  a  threat  to  prosecute 
him  for  an  offense  of  which  he  is  in 
fact  guilty."  Kennedy  v.  Roberts 
(1898)  105  Iowa,  521,  75  N.  W.  363. 

It  may  be  noted  that  it  was  held  in 
Weber  v.  Shay  (1897)  56  Ohio  St.  116, 
37  L.R.A.  230,  60  Am.  St.  Rep.  743,  46 
N.  E.  377,  that  a  contract  by  attorneys 
at  law  to  render  services  to  prevent 
the  finding  of  an  indictment  against 
one  accused  or  suspected  of  crime  is 
illegal  and  void  without  respect  to  the 
belief  of  such  attorneys  as  to  his 
guilt,  and  compensation  stipulated  to 
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be  paid  for  such  services  cannot  be 
recovered. 

In  a  suit  to  cancel  a  bond  and  mort- 
gage given  by  the  plaintiff  to  the  de- 
fendant, where  no  criminal  proceed- 
ings were  seriously  contemplated  by 
the  defendant  nor  feared  by  the  plain- 
tiff, where  the  consideration  for  the 
bond  and  mortgage  included  promises 
on  the  part  of  the  defendant  that  no 
•criminal  proceedings  should  be  com- 
menced against  the  plaintiff,  and  that 
the  pending  criminal  proceedings 
against  a  third  party  should  be  con- 
ducted in  such  a  way  that  either  the 
plaintiff's  name  should  not  be  men- 
tioned, or  that,  if  it  were  mentioned, 
the  plaintiff  should  be  exonerated 
from  all  blame  in  connection  with  the 
transactions,  it  was  held  that  the  con- 
sideration for  the  bond  and  mortgage 
was  partly  illegal  and  therefore 
wholly  bad,  and  therefore  the  instru- 
ments were  obtained  without  good 
and  sufficient  consideration,  but  that 
they  were  not  obtained  by  duress. 
Lound  V.  Grimwade  (1888)  L.  R. 
^9  Ch.  Div.  (Eng.)  605,  57  L,  J.  Ch. 
N.  S.  725,  59  L.  T.  N.  S,  168,  Where 
the  report  does  not  state  what  judg- 
ment was  entered. 

In  Piper  v.  Harris  Mfg.  Co.  (1888) 
15  Ont.  App.  Rep.  642,  the  plaintiff, 
as  agent  for  the  defendants,  sold  a 
mower,  but  instead  of  selling  for 
•cash,  as  he  was  instructed,  he  took  in 


exchange  a  horse,  and  this  contract 
the  defendants  ratified  by  taking  a 
chattel  mortgage  on  the  horse  for  the 
amount  of  their  claim.  Later,  becom- 
ing dissatisfied  with  their  security, 
they  arranged  with  the  purchaser  to 
return  the  mower  and  take  back  the 
horse ;  on  applying  to  the  plaintiff,  he 
objected,  but,  on  being  threatened 
with  what  he  understood  to  mean 
criminal  proceedings,  he  permitted  the 
defendants  to  take  the  horse,  which 
they  turned  over  to  the  purchaser  of 
the  mower,  taking  the  mower  back. 
The  plaintiff  recovered  in  trover  for 
the  value  of  the  horse,  but,  on  appeal, 
his  action  was  dismissed  altogether. 
The  court  held  that  there  was  no 
duress,  and  said:  'If  the  defendants 
had  merely  obtained  the  horse  for 
their  own  use,  and  kept  it,  the  ques- 
tion might  have  arisen  whether  the 
transaction  could  be  set  aside,  not  on 
the  ground  of  duress,  but  as  having 
been  brought  about  by  undue  pressure, 
or  as  being  based  wholly  or  in  part 
upon  an  illegal  consideration ;  viz.,  the 
compromise  or  abandonment  of  crimi- 
nal proceedings.  •  •  .  Here  there 
was  no  evidence  of  duress,  and  the 
defendants  merely  disposed  of  the 
horse  without  gaining  any  advantage 
for  themselves,  in  the  way  the  plain- 
tiff authorized  them  to  do  it.*' 

B.  B.  B. 


LUCAS  BOZICEVICH,  Appt., 

V. 

KENILWORTH  MERCANTILE  COMPANY,  Respt. 

Utah  Supreme  Courts  June  7,  1921. 
(—  Utah,  — ,  199  Pac.  406.) 

Evidence  — -  death  certificate. 

1.  The  death  certificate  issued  at  the  time  of  death  of  one  alleged  to 
have  been  killed  by  another's  negligence  is  admissible  in  evidence  in  an 
action  to  recover  damages  for  the  death. 

[See  note  on  this  question  beginning  on  page  359.] 


—  withdrawal  of  privilege  in  regard 
to  physician's  testimony. 

2.  The  privilege  of  excluding  testi- 
mony of  an  attending  physician  as  to 
an  illness,  being  purely  statutory,  the 


legislature  may  lawfully  change  the 
extent  of  privilege  at  any  time,  and 
therefore  may  make  the  certificate  of 
death  issued  by  the  physician  admis- 
sible generally  in  civil  actions. 


BOZICEVICH  V.  KENILWORTH  MERCANTILE  CO. 

(—  Utah,  — ,  199  Pac.   ^06.) 
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—  death  certificate  as  prima  facie  evi- 
dence* 

3.  Although  one  suing  for  damages 
for  an  alleged  wrongful  death  is  not 
bound  by  a  certificate  of  the  cause  of 
death,  which  is  made  a  matter  of 
public  record,  the  certificate  may  be 
made  prima  facie  evidence  which  he 
has  the  burden  of  overcoming. 

—  statement  of  contributory  causes. 

4.  A  death  certificate  may  state 
what  caused  the  poisoning  which 
caused  the  death,  so  as  to  make  such 
statement  prima  facie  evidence  of  the 
facts  under  a  statute  providing  that 
the  certificate  shall  state  the  cause  of 
death  so  as  to  show  the  course  of 


disease,  giving  the  primary  and  im- 
mediate cause  and  also  the  contribu- 
tory causes.  • 

Appeal  —  refused  instruction  —  error. 

5.  It  is  not  error  to  refuse  requests 
for  instructions  which  are  fully 
covered  by  the  general  charge. 

[See  14  R.  C.  L.  752.]    . 

On  Petition  for  Rehearing. 

Record  —  death   certificate  —  legisla- 
lative  discretion. 

6.  It  is  properly  a  matter  for  the 
legislature  to  determine  what  matters 
shall  be  stated  in  death  certificates 
which  are  to  become  public  records. 


(Gideon  and  Weber,  JJ.,  dissent.) 


Appeal  by  plaintiff  •  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Bramel,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's  minor  child,  alleged  to  have 
been  caused  from  eating  poisonous  and  unwholesome  ice  cream  sold  and 
delivered  by  defendant  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  W.  Rozzelle  for  appel-     pany,  all  corporations.    The  action 


lant. 

Messrs.  George  F.  Wasson  and 
Mahlon  E.  Wilson,  for  respondent : 

By  the  introduction  in  evidence  of 
the  death  certificate,  the  provisions  of 
the  Privileged  Communications  Stat- 
ute are  not  violated ;  and,  if  it  should 
be  held  that  its  introduction  in  evi- 
dence conflicts  with  such  statute,  it  is 
expressly  permitted  by  the  laws  of  the 
state,  as  set  forth  in  §  5058,  Compiled 
Laws  of  1917. 

State  V.  Pabst,  139  Wis.  561,  121 
N.  W.  352;  National  Council,  K.  L,  S. 
V.  O'Brien,  112  111.  App.  40;  Hennessy 
V.  Metropolitan  L  Ins.  Co.  74  Conn. 
699,  52  Atl.  490;  McKinstry  v.  Collins, 
74  Vt.  147,  52  Atl.  438;  Ohmeyer  v. 
Supreme  Forest,  W.  C.  91  Mo.  App. 
189;  State  v.  McDonald,  55  Or.  419, 
103  Pac.  512,  104  Pac.  967,  106  Pac. 
444 ;  Krapp  v.  Metropolitan  L.  Ins.  Co. 
143  Mich.  369,  114  Am.  St.  Rep.  651, 
106  N.  W.  1107;  2  Jones,  Ev.  2d  ed.  § 
508. 

Fricky  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  originally  com- 
menced by  the  plaintiff,  hereinafter 
called  appellant,  against  the  Inde- 
pendent Coal  &  Coke  Company,  the 
Crescent  Ice  Cream  Company,  and 
the    Kenilworth    Mercantile    Com- 


as to  the  first  two  defendants  was 
dismissed  in  the  lower  court,  and 
the  Kenilworth  Company,  herein- 
after called  respondent,  is  the  only 
party  defendant  in  the  case,  and  the 
only  one  defending  in  this  court. 

The  appellant  brought  the  action 
to  recover  damages  for  the  death  of 
his  minor  child,  a  boy  six  years  of 
age,  whose  death,  it  is  alleged,  was 
caused  from  eating  unwholesome 
and  poisonous  ice  cream  which  was 
sold  and  delivered  by  respondent  to 
appellant,  and  which  resulted  in 
ptomaine  poisoning  which  caused 
the  child's  death.  The  respondent 
denied  the  alleged  unwholesomeness 
and  poisonous  character  of  the  ice 
cream,  and  that  the  child's  death 
was  caused  from  eating  the  same. 
A  trial  to  a  jury  resulted  in  a  verdict 
in  favor  of  the  respondent.  Judg- 
ment was  duly  entered  on  the  ver- 
dict. From  that  judgment  this  ap- 
peal is  prosecuted. 

While  appellant's  counsel  has  as- 
signed a  number  of  errors,  yet  the 
one  that  is  principally  relied  on 
arose  as  follows :  At  the  trial,  after 
appellant  had  presented  his  case,  the 
respondent  called  the  physician  who 
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attended  the  deceased  child  during 
its  last  illness.  After  the  doctor  had 
qualified  himself  under  the  statute 
to  testify,  he  was  asked  whether 
there  had  been  any  other  cases  of 
ptomaine  poisoning  in  the  vicinity 
where  the  child  lived  on  or  about  the 
time  the  child  was  suffering  from 
ptomaine  poisoning,  and  whether  he 
had  attended  the  child  during  its 
last  illness.  The  doctor  answered 
that  he  attended  the  child  at  the  time 
inquired  about,  and  that,  as  far  as 
he  knew,  there  were  no  other  cases 
of  ptomaine  poisoning  in  the  vicinity 
at  that  time.  Counsel  for  respond- 
ent then  said  that  he  felt  some  deli- 
cacy in  asking  the  doctor  further 
questions,  in  view  of  our  statutory 
provisions  which  make  the  attend- 
ing physician's  testimony  without 
the  consent  of  his  patient  incom- 
petent, and  asked  counsel  for  appel- 
lant whether  he  insisted  upon  his 
statutory  rights.  Appellant's  coun- 
sel answered  by  stating  that  he 
wanted  the  examination  "kept  with- 
in the  statutory  limits."  Respond- 
ent's counsel  then  desisted  from 
asking  the  doctor  further  questions 
relative  to  the  child's  illness  or  con- 
dition, but  asked  him  whether  he 
had  made  and  signed  a  death  cer- 
tificate after  the  child  had  died, 
which  the  doctor  answered  in  the  af- 
firmative. Counsel  then  asked  the 
doctor  this  question:  "In  signing 
that  death  certificate  you  gave  your 
very  best  judgment  as  to  the  cause 
of  death?"  The  question  was  ob- 
jected to  by  appellant's  counsel,  and 
the  objection  was  sustained.  No 
further  matters  of  substance  were 
elicited  from  the  doctor  by  respond- 
ent's counsel.  Appellant's  counsel 
then  proceeded  to  cross-examine  the 
doctor  with  regard  to  some  matters, 
after  which  respondent's  counsel  of- 
fered in  evidence  the  death  certif- 
icate, after  the  same  was  identified, 
which  the  attending  physician  had 
made,  signed,  and  filed  in  pursuance 
of  and  as  required  by  our  statute, 
The  certificate  was  objected  to  by 
appellant's  counsel,  but  the  court 
overruled  the  objection  and  admit- 
ted the  certificate  in  evidence.    Ap- 


pellant's counsel  excepted  to  the 
ruling,  and  now  strenuously  insists 
that  the  court  erred  in  admitting  in 
evidence  the  death  certificate,  and 
that  the  error  was  prejudicial  to  ap- 
pellant's rights. 

Did  the  court  err  in  admitting  the 
death  certificate? 

A  majority  of  this  court  is  of  the 
opinion  that  no  error  was  committed 
in  admitting  the  death  certificate  in 
evidence.  We  think  the  ruling  is 
sustained  not  only  by  our  statute,  to 
which  we  shall  refer  later,  but  also 
by  the  rule  prevailing  at  common 
law.  Utah  Comp.  Laws  1917,  § 
5838,  adopts  the  common  law  of 
England,  "so  far  as  it  is  not  re- 
pugnant to  .  .  .  the  Constitu- 
tion and  laws  of  this  state."  The 
records  of  births,  deaths,  and  mar- 
riages, when  properly  kept  as 
required  by  law,  have,  from  time 
immemorial,  been  recognized  as 
public  records,  and,  as  such,  were 
admissible  in  evi- 
dence for  certain  JPelVL* "e^incate. 
purposes.  The  law 
in  that  regard  is  well  stated  in  3 
Jones,  E V.  §  508.  The  author  quotes 
the  following  from  Stephen  on  Evi- 
dence: "An  entry  in  any  record, 
official  book,  or  register  kept  in  any 
state,  or  at  sea,  or  in  any  foreign 
country,  stating,  for  the  purpose  of 
being  referred  to  by  the  public,  a 
fact  in  issue  or  relevant,  or  deemed 
to  be  relevant  thereto,  and  made  in 
proper  time  by  any  person  in  the 
discharge  of  any  duty  imposed  upon 
him  by  the  law  of  the  place  in  which 
such  record,  book,  or  register  is 
kept,  is  itself  deemed  to  be  a  rel- 
evant fact." 

The  author  then  proceeds  as  fol- 
lows: "And  the  law  here  is  prac- 
tically the  same.  The  cases  are 
numerous  that  the  entries  are  com- 
petent evidence  where  the  nature  of 
the  office  seems  to  require  them,  and 
whether  the  duty  to  make  them  is 
enjoined  by  statute  or  by  a  superior 
officer  in  the  performance  of  official 
duty.  So  long  as  the  one  making 
them  was  in  discharge  of  a  public 
and  official  duty  in  so  keeping  the 
book  of  entry,  it  is  sufficient.    Such 
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entries  are  generally  made  by  those 
who  can  have  no  motive  to  suppress 
the  truth  or  to  fabricate  testimony. 
Moreover,  in  many  cases  they  are 
made  in  the  discharge  of  duty,  pur- 
suant to  an  oath  of  office.  In  his 
work  on  Evidence,  Taylor  mentions 
a  lar^  number  of  books  of  this 
character  which  the  law  recognizes 
as  official  registers;  for  example, 
amon^:  others,  parish  registers,  reg- 
isters of  birtiis,  marriages,  and 
deaths,  made  pursuant  to  the  regis- 
tration acts,  land  tax  assessments, 
bishops'  registers,  books  kept  at 
public  prisons,  official  logbooks, 
books  kept  by  the  coast  guard,  show- 
ing the  state  of  wind  and  weather, 
registers  of  parliamentary  votes, 
customhouse  revenue  books,  and 
books  of  other  public  offices." 

The  author  further  states  that  at 
common  law  such  records  "were  ad- 
missible" if  it  "be  shown  that  they 
were  required  by  law  as  kept  for 
public  benefit,"  and  continues  fur- 
ther: "In  the  United  States  some- 
what greater  latitude  seems  to  have 
been  allowed ;  and  it  has  frequently 
been  held  that  such  entries  are  ad- 
missible if  made  in  the  course  of 
official  duty,  although  not  required 
to  be  made  by  law." 

In  speaking  of  the  probative  ef- 
fect of  such  records,  it  is  said :  "Al- 
though such  records  are  admissible, 
they  do  not,  in  general,  import  ab- 
solute verity,  but  are  treated  as 
prima  facie  evidence  of  the  facts  en- 
tered and  of  the  documents  record- 
ed." 

See  3  Jones,  Ev.  §§  508,  509,  511. 

Mr.  Wigmore,  in  his  unexcelled 
work  on  Evidence  (vol.  3,  §§  1642 
to  1646,  inclusive) ,  clearly  states  the 
reasons  why  and  the  purposes  for 
which  such  records  are  admissible 
as  evidence  of  the  facts  stated  there- 
in. 

The  contents  of  such  records  have 
therefore  been  received  as  prima 
facie  evidence  for  at  least  several 
centuries. 

The  legislature  of  this  state  has, 
however,  not  only  adopted  the  com- 
mon law,  but  has  extended  the  same 
respecting  the  registering  or  record- 


ing of  births  and  deaths,  and  has 
enacted  special  provisions  with  re- 
spect to  when,  how,  and  for  what 
purpose  certified  copies  of  such  rec- 
ords shall  be  admissible  as  prima 
facie  evidence  of  the  facts  therein 
stated.  Utah  Comp.  Laws  1917,  § 
5045,  provides  that  a  death  certif- 
icate shall  be  made  and  signed  by 
the  attending  physician,  and,  after 
providing  for  certain  matters  to  be 
stated  therein,  it  is  provided  that 
the  physician  "shall  further  state 
the  cause  of  death  so  as  to  show  the 
course  of  disease  or  sequence  of 
causes  resulting  in  death,  giving  the 
primary  and  immediate  causes,  and 
also  the  contributory  causes,  if  any, 
and  the  duration  of  each.  Indefinite 
and  unsatisfactory  terms  indicating 
only  symptoms  of  disease  or  condi- 
tions resulting  from  disease  will  not 
be  held  sufficient.    ..." 

That  section  also  provides  a  spe- 
cific form  of  death  certificate,  indi- 
cating each  particular  fact  or  matter 
that  must  be  stated  therein.  In  or- 
der to  compel  prompt  and  truthful 
statements  on  the  part  of  the  physi- 
cian, §  5059  provides  for  penalties 
for  a  failure  to  make  a  certificate,  or 
for  making  incorrect  statements 
therein  respecting  the  cause  of 
death  or  the  other  things  required 
to  be  stated  by  the  physician.  Pen- 
alties are  also  provided  for*he  fail- 
ure of  the  registrar  to  comply  with 
the  provisions  of  the  statute.  The 
statyte  also  provides:  "The  state 
registrar  shall,  upon  request,  fur- 
nish any  applicant  a  certified  copy 
of  the  record  of  any  birth  or  death 
registered  under  provisions  of  this 
title.  .  .  .  And  any  such  copy  of 
the  record  of  a  birth  or  death,  when 
properly  certified  by  the  state  reg- 
istrar to  be  a  true  copy  thereof,  shall 
be  prima  facie  evidence  in  all  courts 
and  places  of  the  facts  therein  stat- 
ed."   Section  5058. 

Every  precaution  is  taken  to  ob- 
tain a  correct  statement  of  the  cause 
of  death  and  that  the  physician's 
certificate  shall  be  properly  record- 
ed. The  purpose  of  the  statute, 
therefore,  is  to  obtain  and  to  record 
the  true,  the  real,  cause  of  death. 
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We  can  conceive  of  no  method  or 
plan  whereby  greater  certainty  re- 
specting the  true  cause  of  death 
could  be  attained.  Moreover,  if  the 
plaintiff,  in  a  case  like  the  one  at 
bar,  is  not  satisfied  with  the  state- 
ment contained  in  the  certificate  of 
death,  he  may  always  contradict  the 
record  by  any  proper  evidence. 
Again,  he  may  always  call  the  at- 
tending physician  and  have  him  ex- 
plain, if  explanation  be  deemed 
necessary.  If,  therefore,  appellant 
in  this  case  desired  to  establish  the 
true  cause  rather  than  a  particular 
cause  of  death,  the  method  pointed 
out  by  the  statute  is  much  more  like- 
ly to  establish  the  true  cause  than 
any  other  conceivable  method.  It  is 
inconceivable  to  the  writer  that  a 
physician  should  falsely  state  the  ^ 
facts  respecting  the  cause  of  death,  * 
and  hence  there  is  not  a  single  valid 
reason  why  the  certificate  should  not 
be  admitted,  at  least  as  prima  facie 
evidence  of  the  facts  therein  stated. 
It  is  true  that  the  physician  may  be 
mistaken,  but  that  is  always  pos- 
sible, it  matters  not  in  what  form 
his  statements  are  received.  Nor 
can  there  be  any  question  respecting 
the  matters  that,  under  the  statute, 
constitute  prima  facie  evidence. 
The  form  of  the  certificate  is  made 
a  part  of  the  act  itself,  and  therefore 
must  be  followed.  There  is  also  pro- 
vision made  that,  in  case  the  cer- 
tificate is  incomplete  or  incorrect  in 
any  particular,  the  physician  may 
be  required  to  complete  or  correct  it 
before  registration.  If,  therefore,  a 
certificate  conforms  to  the  statute, 
and  is  properly  certified,  there  is  no 
room  for  judicial  construction  or  in- 
terpretation respecting  its  meaning 
nor  to  what  extent  it  constitutes 
prima  facie  evidence. 

The  question,  however,  still  re- 
mains whether  the  admission  of  the 
facts  stated  in  such  a  certificate  as 
prima  facie  evidence  contravenes 
Utah  Comp.  Laws  1917,  §  7124, 
subd.  4,  which  provides :  "A  physi- 
cian or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined 
in  a  civil  action,  as  to  any  informa- 
tion acquired  in  attending  the  pa- 


tient which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  pa- 
tient." 

Under  the  common  law,  the  physi- 
cian was  required  to  testify  re- 
specting his  knowledge  of  all  facts 
relevant  and  material  to  any  contro- 
versy if  he  was  called  as  a  witness, 
whether  for  or  against  the  patient. 
Under  the  foregoing  statute,  how- 
ever, which  abrogated  the  common 
law,  a  physician  may  not  testify  ta 
the  things  prohibited  by  the  statute 
without  the  consent  of  his  patient. 
The  privilege,  however,  belongs  to 
the  patient,  and  to  him  alone.  In 
view  that  the  privilege  is  merely 
statutory,  however,  the  legislature 
may  at  any  time 
modify     the     priy-  --;,\^*;*-*' «' 

liege,    or,    if    m    its    rearard  to 

Wisdom  it  would  be  ?JXimiiy?' 
for  the  best  in- 
terests of  the  public,  it  can  withhold 
the  privilege  altogether.  The  right 
is  therefore  merely  statutory,  and  is 
subject  to  change  at  any  time  at  the 
will  of  the  legislature.  The^  priv- 
ilege  in  its  present  form  has  been 
in  force  in  this  state  at  least  since 
1884.  See  Utah  Laws  1884,  p.  359. 
It  was  in  force  in  a  modified  form 
prior  to  that  time.  See  Utah  Comp. 
Laws  1876,  p.  506.  Upon  the  other 
hand,  the  act  requiring  physicians 
to  make  certificates  of  births  and 
deaths  in  their  present  form,  and  re- 
quiring the  registration  of  such 
certificates,  and  the  making  of  the 
contents  of  certified  copies  thereof 
prima  facie  evidence,  has  been  in 
force  only  since  1905.  See  chapter 
120,  Utah  Laws  1905.  If,  therefore, 
there  is  an  irreconcilable  repug- 
nance  or  conflict  between  the  act 
creating  the  privilege  and  the  provi- 
sion of  the  act  making  a  certified 
copy  of  the  physician's  certificate 
prima  facie  evidence  of  the  facts 
therein  stated,  the  latter  act,  under 
elementary  rules  of  construction, 
must  prevail.  As  we  view  the  mat- 
ter, however,  there  is  no  irreconcil- 
able conflict,  and  both  provisions 
may  stand  and  be  enforced. 

Be  that  as  it  may,  however,  there 
can  be  no  doubt  that  the  patient  may^ 
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still  insist  upon  his  privilege;  and 
the  physician  may  not,  without  the 
patient's  consent,  testify  to  informa- 
tion that  may  have  been  imparted  to 
him  by  the  patient,  or  such  informa- 
tion as  the  physician  may  have  re- 
ceived in  attending  the  patient,  if 
such  information  was  necessary  to 
enable  the  physician  to  prescribe  or 
act  for  the  patient.  When  death  has 
overtaken  the  patient,  however,  and 
it  becomes  necessary  for  the  public 
good  that  the  cause  of  his  death  be 
made  known,  and  that  a  public  rec- 
ord may  be  made  thereof,  then  the 
privilege,  to  that  extent,  if  it  ever 
existed  as  against  such  a  certificate, 
must  yield  to  the  public  good.  In 
the  case  at  bar  the  legislature  has 
therefore  not  encroached  upon  any 
vested  right  of  the  plaintiff,  and  has 
in  no  way  taken  anything  from  him. 
Moreover,  in  this  case  the  very  pur- 
pose of  plaintiff's  complaint  is  to 
make  known  what  caused  the  death 
of  his  child.  The  only  difficulty 
seems  to  be  that  the  plaintiff  desires 
to  establish  a  particular  cause  of 
death.  If,  however,  the  cause  of  the 
death  of  his  child  had  not  already 
been  made  a  matter  of  record,  the 
plaintiff,  in  bringing  this  action,  is 
making  it  as  public  as  it  can  be  made 
in  an  ordinary  lawsuit.  True,  he  is 
not  satisfied  with  the  cause  of  death 
as  stated  in  the  physician's  certif- 
icate, and,  as  a  matter  of  law,  he  is 
not  bound  to  be.  In  view,  however, 
that,  in  the  public  interest,  the  cause 
of  his  child's  death  has  been  made  a 
matter  of  public  record,  and  such 
record  has  been  declared  to  be  prima 
facie  evidence  respecting  the  cause 
of  death,  the  plaintiff  is  as  much 
bound  by  the  record  and  by  the 
statements  contained  therein  as  any 
other  member  of  the  public  who  may 
be  interested,  either  directly  or  in- 
directly, in  the  cause  of  his  child'^ 
death.  In  view  of  the  common-law 
rule  before  referred  to,  and  in  view 
of  the  statute,  which  is  merely  a 
matter  of  police  regulation  the  wis- 
dom of  which  is  not  a  judicial  ques- 
tion, we  can  see  no  escape  from  the 
conclusion  that  the  death  certificate 
produced  by  the  defendant  in  this 
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case  was  admissible  as  prima  facie 
evidence  of  the  facts  therein  stated. 
When  it  is  kept  in  mind  that  no  one 
longer  questions  the  right  of  the  leg- 
islature to  declare  the  facts  recited 
in  tax  deeds,  in  tax  records,  in  the 
state  engineer's  certificates  respect- 
ing water  locations,  and  in  records 
respecting  the  defective  condition  of 
mines,  when  made  a  matter  of  pub- 
lic record,  as  prima  facie  evidence 
of  the  facts  therein  recited,  it  seems 
almost  like  an  attempt  to  overthrow 
long  and  well-established  rules  to 
now  hold  that,  under  a  statute  like 
ours,  certified  copies  _ 

of  death  certificates    eertfucaie  mm 

may  not  be  consid-  Svia^J?.''** 
ered  as  prima  facie 
evidence  of  the  facts  therein  stated. 
To  that  effect  is  also  the  great 
weight  of  authority.  See  National 
Council,  K.  L.  S.  v.  O'Brien,  112  111. 
App.  40;  State  v.  Pabst,  139  Wis. 
561,  121  N.  W.  351 ;  McKinstry  v. 
Collins,  74  Vt.  147,  52  Atl.  438; 
Hennessy  v.  Metropolitan  L.  Ins.  Co. 
74  Conn.  699-706,  52  Atl.  490; 
Krapp  V.  Metropolitan  L.  Ins.  Co. 
143  Mich.  369, 114  Am.  St.  Rep.  651, 
106  N.  W.  1107;  Ohmeyer  v.  Su- 
preme Forest,  W.  C.  91  Mo.  App. 
189 ;  Andricus  v.  Pineville  Coal  Co. 
121  Ky.  724,  90  S.  W.  233;  Keefe  v. 
Supreme  Council,  C.  M.  B.  A.  37 
App.  Div.  276,  55  N.  Y.  Supp.  827, 
and  Woolsey  v.  Ellenville,  84  Hun. 
236,  32  N.  Y.  Supp.  543.  In  many 
of  the  foregoing  cases  certified 
copies  stating  the  cause  of  death 
were  admitted  upon  the  sole  ground 
that  the  originals  constituted  public 
records  and  were  admissible  as  such, 
while  in  others  the  decisions  are 
based  upon  the  statute  making  such 
records  prima  facie  evidence.  The 
questions  involved  are  well  consid- 
ered in  many  of  the  cases  cited. 
The  question  is  also  considered  in 
those  cases  whether,  under  a  stat- 
ute like  ours,  which  prohibits  the 
physician  from  testifying  without 
his  patient's  consent,  such  a  statute 
excludes  death  certificates  and  pre- 
vents them  from  being  admitted  as 
prima  facie  evidence.  In  all  of  the 
foregoing  cases  where  the  question 
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was  passed  on,  it  was  held  that  such 
a  statute  does  not  affect  the  right  to 
consider  such  certificates  as  prima 
facie  evidence  of  the  facts  therein 
stated. 

In  National  Council,  K.  L.  S.  v. 
O'Brien,  supra,  the  decision  is  cor- 
rectly reflected  in  the  third  head- 
note,  where  it  is  said:  "A  death 
certificate  which  purports  to  show 
of  what  disease  a  particular  person 
died  is  competent  as  tending  to 
prove  the  death  of  such  person  from 
such  cause,  where  it  is  produced 
from  among  public  records  kept  pur- 
suant to  statute." 

Our  statute  seems  to  have  been 
copied  largely  from  the  Illinois 
statute,  and  the  provision  respecting 
the  probative  effect  of  death  certif- 
icates is  precisely  like  the  Illinois 
statute.  The  Illinois  case  was  decid- 
ed before  our  statute  was  adopted. 
The  Illinois  statute  has  been  in 
force  ever  since  July,  1877. 

In  Krapp  v.  Metropolitan  L.  Ins. 
Co.  143  Mich.  369,  114  Am.  St.  Rep. 
651,  106  N.  W.  1107,  the  supreme 
court  of  Michigan  reviews  the  New 
York  case  of  Davis  v.  Supreme 
Lodge,  K.  H.  165  N.  Y.  159,  58  N.  E. 
891,  hereinafter  referred  to,  and 
holds  that  that  case  is  not  control- 
ling upon  the  question  here  involved. 

In  the  case  of  McKinstry  v.  Col- 
lins,. 74  Vt.  147,  52  Atl.  438,  the  law 
is  stated  thus:  "The  record  of  a 
certificate  of  death,  made  pursuant 
to  the  requirements  of  the  statute, 
is  a  public  record,  and  a  certified 
copy  thereof  is  admissible  as  pre- 
sumptive evidence  of  such  facts 
therein  as  the  attending  physician  is 
required  by  law  to  certify  to,  and  as 
are  presumably  within  his  personal 
knowledge,  including  the  cause  of 
death." 

There  are  some  cases,  however, 
which  hold  a  contrary  doctrine.  See 
Beglin  v.  Metropolitan  L.  Ins.  Co. 
173  N.  Y.  374,  66  N.  E.  102 ;  Davis  v. 
Supreme  Lodge,  K.  H.  165  N.  Y. 
159,  58  N.  E.  891;  Brotherho'od  of 
Painters,  D.  P.  v.  Barton,  46  Ind. 
App.  160,  92  N.  E.  64;  and  Sov- 
ereign  Camp,  W.  W.  v.  Grandon,  64 
Neb.  39,  89  N.  W.  448. 


In  Beglin  v.  Metropolitan  L.  Ins. 
Co.  supra,  the  court,  after  stating 
various  grounds  upon  which  certi- 
fied copies  of  birth  and  death  rec- 
ords may  be  admitted  as  prima  facie 
evidence,  says:  '"We  think  it  was 
not  the  intention  of  the  legislature 
to  change  the  common-law  rule  of 
evidence  in  controversies  of  private 
parties  growing  otit  of  contract,  and 
that  the  provisions  of  the  statute 
should  not  he  construed  as  appli- 
cable to  such  cases."    (Italics  ours.) 

We  confess  our  inability  to  grasp 
just  what  the  writer  of  the  opinion 
had  in  mind.  The  fact  is  that  no 
reason  whatever  is  stated  why  the 
legislature  did  not  mean  what  it 
said  in  plain  and  unambiguous  lan- 
guage, namely,  that  certified  copies 
of  death  certificates  should  be 
''prima  facie  evidence  in  all  courts 
and  places."  Merely  to  say  "we 
think''  that  the  legislature  did  not 
intend  a  certain  thing  is  not  at  all 
convincing  to  our  minds,  and  espe- 
cially not  when  considered  in  the 
light  of  all  that  is  said  in  the  statute, 
and  when  its  very  purpose  is  kept  in 
mind.  But  we  are  equally  in  the 
dark  with  regard  to  what  the  court 
means  by  controversies  "growing 
out  of  contract."  True  it  is  that, 
when  the  court's  language  is  consid- 
ered in  the  light  of  what  is  said  in 
the  earlier  New  York  case,  namely, 
Davis  V.  Supreme  Lodge,  K.  H.  165 
N.  Y.  159,  58  N.  E.  891,  and  upon 
which  the  decision  in  the  Beglin  Case 
seems  to  be  based,  we  assume  that 
the  court  had  in  mind  some  limita- 
tion, since  in  the  Davis  Case,  in 
holding  such  a  certificate  not  admis- 
sible as  prima  facie  evidence  of  the 
cause  of  the  death,  it  is  said :  "Leg- 
islation which  effects  unreasonable 
changes  in  the  rules  of  evidence  for 
the  enforcement  of  subsisting  con- 
tracts impairs  their  obligations, 
and  is  therefore  voicf." 
(Italics  ours.) 

If,  therefore,  the  court  means  to 
be  understood  as  holding  that  pro- 
visions affecting  contracts  that  were 
entered  into  before  the  statute  au- 
thorizing the  admission  of  certified 
copies    of    death    certificates    was 
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enacted  are  excepted,  we  can  under* 
stand  the  ground  upon  which  the 
court  rests  its  decision.  In  view  of 
all  that  is  said  in  the  opinion,  how- 
ever, we  are  forced  to  say  that  we 
are  not  clear  upon  what  ground  the 
decision  is  based. 

There  are  a  few  cases  emanating 
from  the  supreme  court  of  New 
York  to  the  same  effect,  but,  as  that 
court  has  frequently  held  both  ways 
upon  the  question,  we  need  not  re^ 
fer  to  the  New  York  cases  further. 

It  is  true  that  in  the  case  just 
cited,  and  in  perhaps  one  or  two 
others  cited  on  behalf  of  appellant, 
the  court  takes  the  position  that  the 
Registration  Act  was  not  intended 
to  "interfere  with  private  rights." 
It  is  hard  for  us  to  understand  how 
the  admission  of  a  public  record  as 
prima  facie  evidence  interferes  with 
any  private  rights.  No  one  has  a 
vested  right  in  the  rules  of  evidence. 
It  might,  with  as  much  force,  be 
urged  that  the  grant  of  the  privilege 
to  tiie  patient,  as  against  his  physi- 
cian and  his  adversary,  interferes 
with  the  private  rights  of  such  ad- 
versary in  a  lawsuit.  The  fact,  how- 
ever, is  that  the  legislature  may,  and 
in  many  instances  has,  declared 
when  and  under  what  circumstances 
public  records  may  become  prima 
facie  evidence  between  litigants. 
We  are  utterly  unable  to  conceive 
why  that  may  not  be  done  in  a  case 
of  this  kind.  That  it  may  be  done 
seems  to  be  conceded  by  all  courts 
except  the  New  York  court  of  ap- 
peals, which  seems  to  hold  that  it 
may  not  be  done  as  against  existing 
contracts. 

Of  what  use  the  statute  would  be 
if  limited  as  indicated  by  the  In- 
diana court  of  appeals  is  also  a 
mystery  to  us.  Clearly,  as  against 
the  physician  or  the  registrar,  if 
either  fails  to  comply  with  the  pro- 
visions of  the  statute,  the  record, 
independently  of  the  statute,  would 
be  evidence  against  them.  If  the 
physician  had  failed  to  file  a  com- 
plete certificate,  then  the  one  he  did 
file  would  always  be  admissible 
against  him  as  his  own  declaration 
or  statement  of  what  he  had  done  or 
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had  failed  to  do  in  that  regard.  If, 
upon  the  other  hand,  the  registrar 
had  failed  to  correctly  record  the 
physician's  certificate,  then  again 
what  he  did  in  that  regard  would  be 
established  by  the  record  he  made ; 
and,  if  no  record  at  all  was  made, 
then  the  section  which  makes  the 
record  prima  facie  evidence  would 
have  no  application.  That  the  stat- 
ute would  be  practically  impotent  if 
it  were  limits  as  indicated  by  the 
Indiana  court  of  appeals  is,  prima 
facie  at  least,  established  by  the  fact 
that,  in  all  the  years  that  such  stat- 
utes have  been  in  force,  not  a  single 
case,  so  far  as  we  are  advised,  has 
ever  come  into  the  courts  in  which 
only  the  public  was  concerned. 
Moreover,  the  statute  makes  the  rec- 
ord available  to  "any  applicant," 
and  on  his  behalf,  therefore,  is 
"prima  facie  evid^ice  in  all  courts 
and  all  places."  That  is  what  the 
legislature  has  said,  and  we  cannot 
understand  upon  what  ground  the 
courts  can  rightfully  interfere  with 
the  legislative  will. 

The  Indiana  decision  is,  however, 
much  weakened  as  an  authority  by 
reason  of  the  very  strong  and  log- 
ical dissenting  opinion  in  which  the 
law  in  effect  is  stated  to  be  as  we 
have  attempted  to  outline  it  in  this 
opinion.  Then  again,  the  Indiana 
case  cites  and  relies  upon  an  earlier 
Wisconsin  case  which  has  been  over- 
ruled. 

The  Nebraska  case  of  Sovereign 
Camp,  W.  W.  V.  Grandon,  supra,  is 
not  an  authority  either  way.  In 
that  case  it  was  merely  held  that  a 
record  created  by  a  city  ordinance  is 
not  a  public  record,  and  hence  is  not 
admissible  in  evidence  as  such. 

It  is,  however,  insisted  that  the 
physician's  statement  respecting 
what  produced  the  ptomaine  poi- 
soning is  not  a  statement  of  fact, 
but  a  mere  conclusion.  As  we  have 
pointed  out,  it  is  one  of  the  very 
things  that  the  statute  requires  to 
be  stated  by  the  physician  who  cer- 
tifies to  the  death,  and  which,  by  the 
same  statute,  is  declared  to  be  ad- 
missible as  prima  facie  evidence  of 
the  facts  stated  by  the  physician. 
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The  statement,  however,  respecting 
the  cause  of  the  ptomaine  poisoning^ 
is  necessarily  a  statement  of  an  ul- 
timate or  operative  fact.  In  one 
sense  every  fact  which  an  expert 
may  state  as  a  result  of  special 
learning,  skill,  and  experience  is  a 
conclusion,  precisely  as  every  ul- 
timate fact,  in  one  sense,  is  a  conclu- 
sion from  other  facts.  An  expert, 
when  called  to  testify  as  such,  of 
necessity  testifies  to  ultimate  facts 
which  he  has  deduced  from  other 
facts  by  reason  of  his  expert  knowl- 
edge and  experience.  Moreover,  in 
the  case  at  bar,  what  caused  the 
ptomaine  poisoning  was  the  very 
fact  the  plaintiff  sought  to  establish. 
That  fact,  in  the  very  nature  of 
things,  was  the  subject  of  expert 
knowledge,  and  hence  of  expert  tes- 
timony. How  could  a  mere  layman, 
without  special  knowledge  and  ex- 
perience, be  heard  to  say  in  a  court 
of  justice  what  caused  a  particular 
person's  death?  Legally,  he  would 
not  be  qualified  to  speak,  and  hence 
could  not  testify.  An  expert,  by 
reason  of  his  knowledge  and  expe- 
rience, would,  however,  be  qualified 
to  testify  upon  the  subject,  and 
hence  would  be  permitted  to  state 
what  caused  the  ptomaine  poisoning. 

-.t«tem«t  of  It  is  said^  however, 
tfoiitrtbiatorT        that  while  a  physi- 

cansea.  ^j^^    ^^^    ^^^^^    ^^^ 

disease  which  caused  the  death,  he 
may  not  state  what  caused  the  dis- 
ease. If  that  be  so,  our  statute  does 
not  mean  what  it  says. 

Again,  in  case  a  person's  death  is 
caused  by  any  deadly  poison,  how 
can  a  physician  state  the  disease 
that  caused  the  death?  Suppose  a 
person  purchased  mushrooms  from 
a  dealer  which  turned  out  to  be  nox- 
ious, and  the  purchaser  partook  of 
them  and  died.  What  disease  would 
then  be  the  cause  of  death?  Clear- 
ly, none.  In  case  of  death  caused 
by  poison,  therefore,  it  matters  not 
from  what  source  the  poison  entered 
the  system ;  if  it  produced  death,  the 
physician  can  only  state  what,  in  his 
judgment,  caused  death,  and  in  do- 
ing so  must  do  precisely  what  was 
done  in  this  case ;  namely,  state  that 


a  particular  poison  caused  the  deaths 
Under  the  statute  the  physician  is 
required  to  state  the  particulars,  all 
of  which  are  treated  as  statements 
of  fact. 

If  the  death  and  birth  certificates 
required  by  our  statute  can  be  in- 
troduced in  evidence  only  for  the 
purpose  of  showing  that  A  or  B 
died,  or  that  C  or  D  gave  birth  to 
a  child,  then  the  very  purpose  for 
which  the  certificates  were  designed 
is  frustrated.  Moreover,  if  it  be 
held  by  the  courts  that  such  certif- 
icates may  not  be  used  as  evidence 
for  the  purposes  indicated,  then  it 
necessarily  follows  that  it  is  the 
courts,  and  not  the  legislature,  that 
are  administering  the  police  power 
of  the  state  as  that  power  applies  to 
birth  and  death  certificates.  In  our 
opinion,  the  legislature,  in  providing 
for  such  certificates  and  in  making 
them  prima  facie  evidence  of  the 
facts  stated  therein,  when  the  facts 
stated  conform  to  the  statute,  makes 
a  wise  and  proper  exercise  of  the 
police  power  of  the  state,  and  should 
not  only  not  be  interfered  with  by 
the  courts,  but  should  be  enforced 
by  them. 

It  is,  however,  insisted  also  that 
the  court  erred  in  charging  the  jury. 
There  is  no  merit  to  that  conten- 
tion. The  court  followed  the  law  as 
laid  down  by  this  court  in  the  case 
of  Walters  v.  United  Grocery  Co.  51 
Utah,  565,  L.R.A.1918E,  519,  172 
Pac.  473. 

Nor  did  the  court  err,  as  contend- 
ed, in  refusing  appellant's  requests 
to  charge.  The  matters  contained  in 
the  requests  were  fully  covered  in 
the  court's  i?eneral   .        .      *     ^ 

v*»x-    vrvv>«.vo^^«A«^j.««    Appeal— refaaed 

charge,    and   hence  tnatmctiow— 
nothing  could  have  •'~'- 
been  gained  by  charging  as  request- 
ed. 

The  assignments  that  the  court 
erred  in  the  admission  of  certain 
evidence  are  wholly  without  merit, 
and  hence  need  no  special  considera- 
tion. 

On  behalf  of  the  respondent  it  is 
urged  that  the  appellant  waived  his 
right  to  object  to  the  court's  ruling 
in  admitting  the  death  certificate  in 
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evidence  tor  the  reason  that  the  ap- 
pellant had  made  the  attending 
physician  his  own  witness,  etc.  In 
view  of  the  conclusion  reached  by 
the  majority  of  the  court,  it  is  un« 
necessary  to  consider  that  question 
and  we  express  no  opinion  upon  it. . 
From  what  has  been  said  it  fol- 
lows that,  the  judgment  should  be, 
and  accordingly  is,  aifirmed^  with 
costs  to  respondent. 

Corf  man,  Ch.  J.,  and  Thurman,  J., 
concur. 

Gideon,  J.,  dissenting: 

The  authorities  respecting  the  ad- 
missibility of  death  •  certificates  in 
evidence  in  actions  between  private 
parties,  such  as  the  present  case, 
are  not  in  harmony.  Under  statutes 
similar  to  ours  the  supreme  courts 
of  Michigan,  Wisconsin,  and  Con- 
necticut, and  the  courts  of  appeals 
of  Illinois  and  Missouri,  have  held 
such  certificates  to  be  admissible. 
State  V.  Pabst,  139  Wis.  561,  121  N. 
W.  351;  Hennessy  v.  Metropolitan 
L.  Ins.  Co.  74  Conn.  699,  52  Atl. 
490;  Krapp  v.  Metropolitan  L.  Ins. 
Co.  143  Mich.  369,  114  Am.  St.  Rep. 
651, 106  N.  W.  1107 ;  National  Coun- 
cil,  K.  L.  S.  V.  O'Brien,  112  111.  App. 
40 ;  Ohmeyer  v.  Supreme  Forest,  W. 
C.  91  Mo.  App.  189.  On  the  other 
hand,  the  court  of  appeals  of  New 
York  and  the  supreme  court  of  In- 
diana determined  that  the  provision 
of  the  statute  making  a  death  cer- 
tificate, or  a  certified  copy  thereof, 
prima  facie  or  presumptive  evi- 
dence of  the  facts  therein  stated,  did 
not  make  such  certificate  admissible 
in  evidence  in  the  face  of  a  statute 
similar  to  our  §§  7123  and  7124,  and 
that  it  did  not  change  the  ordinary 
rules  against  hearsay  evidence  in  an 
action  between  private  parties. 
Davis  V.  Supreme  Lodge,  K.  H.  165 
N.  Y.  159,  58  N.  E.  891 ;  Beglin  v. 
Metropolitan  L.  Ins.  Co.  173  N.  Y. 
374,  66  N.  E.  102 ;  Brotherhood  of 
Painters,  D.  P.  v.  Barton,  46  Ind. 
App.  160,  92  N.  E.  64. 

In  the  fifth  headnote  to  Brother- 
hood of  Painters,  D.  P.  v.  Barton, 
supra,  which  reflects  the  opinion  of 
the  court,  it  is  said:     ''Acts  1907, 


chap.  152,  entitled,  *An  Act  to  Col- 
lect Accurate  Records  of  Death, 
•  •  •  Contagious  Diseases,  .  .  . 
Prescribing  the  Duties  of  the  State 
Board  of  Health,'  etc.,  and  requiring* 
physicians  to  report  to  the  health 
ofiUcers  all  deaths,  and  that  records 
of  deaths  shall  be  kept  by  the  health 
officers,  etc.,  was  enacted  in  the  ex- 
ercise of  the  police  power  to  prevent 
the  spread  of  contagious  diseases 
and  to  promote  the  public  health, 
and  does  not  interfere  with  private 
rights  or  create  a  new  rule  of  evi- 
dence, and  a  record  of  a  board  of 
health  giving  the  cause  of  death  of 
a  member  of  a  fraternal  association 
is  not  admissible  in  evidence  in  an 
action  on  the  certificate.'* 

It  is  evident  from  the  provisions 
of  title  94  of  our  Code  that  the  pri- 
mary intent  and  general  purpose  of 
the  act  is  to  prevent  the  spread  of 
contagious  or  infectious  diseases  as 
well  as  to  aid  the  boards  of  health  in 
devising  ways  and  means  by  which 
infectious  or  contagious  diseases 
might  be  controlled;  in  short,  to 
furnish  boards  of  health  and  the 
medical  fraternity  with  such  infor- 
mation that,  as  a  result,  needed  rules 
might  be  promulgated  anij  such  pro- 
visions taken  as  are  necessary  to 
protect  the  general  health. 

The  legislature,  however,  has  the 
undoubted  right  and  authority  to  es- 
tablish rules  of  evidence  and  to  at 
least  determine  what  shall  constitute 
presumptive  or  prima  facie  evidence 
of  the  facts  sought  to  be  proved. 
In  the  exercise  of  that  right,  in  § 
5058,  supra,  it  is  stated  that  a  deatn 
certificate  or  a  copy  shall  be  prima 
facie  evidence  in  all  the  courts  of 
the  state  of  the  facts  therein  stated. 
The  legislature  in  this  enactment 
was,  however,  dealing  with  the  pub- 
lic health,  not  with  the  rules  of  evi-. 
dence  to  be  enforced  in  the  deter- 
mination of  rights  between  private^ 
parties.  What  the  legislature  may 
have  required  the  attending  physi- 
cian to  include  in  his  certificate  in 
an  effort  to  furnish  the  boards  of 
health  with  the  necessary  informa^- 
tion  to  carry  into  effect  the  general 
purposes  of  the  act  is  one  thing,  and 
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the  information  contained 
therein  prima  facie  evidence  is  quite 
another.  It  will  be  observed  that 
Qie  section  makes  the  certificate  or  a 
copy  prima  facie  evidence  of  the 
facts  therein  stated.  In  each  of  the 
cases  cited  by  both  the  appellant  and 
respondent,  except  the  case  from 
Wisconsin,  the  question  arose  in  an 
action  brought  to  collect  upon  a  life 
insurance  policy.  In  none  of  those 
cases  did  the  attending  physician 
attempt  to  set  out  how  or  from  what 
cause  the  disease  originated  or  de- 
veloped. The  certificate  simply 
named  the  disease  causing  death. 
In  the  present  case  there  is  no  ques- 
tion that  the  child  died  of  ptomaine 
poisoning.  The  only  controversy  is 
as  to  the  cause  of  such  poisoning. 
The  certificate  was  not  essential  to 
establish  the  fact  of  death  or  the 
disease  that  caused  the  same.  The 
physician  in  his  certificate,  under 
the  subdivision,  "Cause  of  Death,*' 
wrote:  "Ptomaine  poisoning  from 
decomposed  meat.''  Let  it  be  con- 
ceded that  medical  science  has  ad- 
vanced to  that  degree  of  exactitude 
whereby  it  can  be  determined  as  an 
absolute  certainty  that  a  patient  is 
afilicted  with  a  particular  disease  or 
ailment,  ft  will  not,  however,  be 
contended,  I  assume,  that  medical 
science  can  determine  with  any  de- 
gree of  absolute  certainty  what 
caused  such  disease,  especially  when, 
as  in  this  case,  the  disease  may  have 
resulted  from  different  causes.  In 
the  very  nature  of  things,  whatever 
information  the  physician  may  have 
as  to  the  cause  of  the  disease,  in  a 
great  many  cases,  at  least,  must  be 
acquired  from  information  obtained 
from  others,  and  not  from  his  at- 
tendance upon  the  patient. 

In  support  of  appellant's  conten- 
tion that  the  statement  in  the  death 
certificate  respecting  the  cause  of 
the  disease  in  this  particular  case 
was  merely  a  conclusion  of  the 
physician,  wholly  unsupported  by 
any  professional  judgment,  based 
upon  no  proven  fact,  and  for  that 
reason  not  entitled  to  be  designated 
a  fact,  in  the  cross-examination  of 
the  physician  the  following  appears : 


Q.  It  is  a  matter  of  fact  that  you 
or  any  other  person  cannot  teU 
what  caused  the  child's  death,  ex- 
cept your  judgment  would  be  pto- 
maine poisoning? 

A.  Yes,  sir ;  that  is  true. 

Q.  You  cannot  tell  whether  it  was 
decomposed  meat,  or  ice  cream,  or 
what  it  was? 

A.  J,ust  as  a  matter  of  judgment. 

Q.  And  so,  when  you  filed  this 
certificate  with  the  state  board  of 
health,  and  steted  the  cause  to  be 
from  ptomaine  poisoning,  you  sim- 
ply did  it  because  that  was  your 
judgment? 

A.  That  is  right. 

Q.  You  might  have  been  mistak- 
en? 

A.  Of  course.   •  •   • 

Q.  So,  when  you  made  this  certif- 
icate here,  it  was  simply  a  guess  on 
your  part,  wasn't  it,  that  this  child 
died  from  eating  decomposed  meat? 

A.  It  was  my  judgment. 

Q.  What? 

A.  It  was  my  judgment.  There 
is  a  difference  between  a  guess  and 
a  judgment.  You  guess  on  the  rou- 
lette wheel,  but  you  use  judgment  in 
other  matters. 

Q.  You  used — ^it  was  your  judg- 
ment? 

A.  Yes,  sir. 

Q.  There  was  nothing  certain 
about  it? 

A.  I  would  have  to  say  that  I 
would  be  a — 

Q.  Was  there?   Tell  us. 

A.  Why,  no ;  of  course  not. 

That  it  is  advisable  and  frequent- 
ly in  the  interest  of  the  stete  that  a 
public  record  be  kept  of  the  births 
and  deaths  of  the  inhabitants  of  the 
state  cannot  be  well  doubted.  Such 
record,  when  kept  as  provided  by 
law,  ought  to  be  competent  evidence 
of  the  fact  of  such  birth  or  death, 
and  is  of  interest  to  the  public,  and 
a  method  or  means  of  proving  facte 
which  it  might  be  diflicult  in  a  great 
many  cases  to  otherwise  esteblish. 
But  I  cannot  believe  or  conclude 
that  the  legislature,  by  the  enact- 
ment of  §  6058,  supra,  intended  to 
nullify  and  set  aside  the  ordinary 
rules  of  evidence  and  make  com- 


BOZICEVICH  y.  KENILWORTH  MERCANTILE  CO. 


887 


(—  Utah,  — , 

I>etent  ex  parte  statements  or  hear- 
say testimony  respecting  the  cause 
of  the  disease  resulting  in  death  in 
actions  between  private  parties.  No 
case  is  cited  that  so  holds.  In  this 
case  the  gist  of  the  entire  question 
to  be  determined  by  the  jury  was 
the  cause  of  the  disease.  No  anal- 
ysis had  been  made  of  either  the 
meat  or  the  ice  cream.  The  sick- 
ness followed  in  a  few  hours  after 
eating  both  the  meat  and  the  ice 
cream.  There  was  no  direct  evi- 
dence that  either  the  meat  or  the  ice 
cream  was  poisonous.  The  conclu- 
sion could  only  be  drawn  from  the 
facts  and  circumstances  surround- 
ing the  sickness  and  death.  If  there 
^were  any  question  in  the  case  as  to 
the  death  of  the  minor,  or  as  to  the 
disease  causing  death,  to  the  extent 
of  establishing  such  facts  the  cer- 
tificate ought  to  be  and  would  be  ad- 
missible. But  as  to  the  cause  of  the 
disease,  that  is  not  only  an  indirect 
way  of  getting  the  knowledge  of  the 
physician,  acquired  in  attending  the 
patient,  before  the  court,  but  it  goes 
farther  than  that  and  sets  aside  and 
makes  admissible  and  prima  facie 
evidence  an  ex  parte  statement 
based  upon  no  demonstrable  phys- 
ical facts. 

It  is,  however,  insisted  by  re- 
spondent that,  if  the  plaintiff  was 
entitled  in  the  first  instance  to  object 
to  the  introduction  of  the  death  cer- 
tificate, that  objection  was  waived 
by  the  extensive  cross-examination 
of  the  physician  who  made  the  cer- 
tificate. That  contention  is  not  sup- 
ported by  the  authorities.  Bowers, 
Waiver,  §  419;  Carpenter  v.  Cind- 
er, 1  Wis.  243 ;  Pratt  v.  Missouri  P. 
R.  Co.  139  Mo.  App.  502,  122  S.  W. 
1125. 

For  the  reasons  indicated,  I  dis- 
sent. 

Weber,  J. : 

I  dissent  from  the  ^  prevailing 
opinion. 

A  petition  for  rehearing  having 
been  filed,  Frick,  J.,  on  July  20, 
1921,  handed  down  the  following 
additional  opinion : 

Counsel  for  appellant  has  filed  a 


199  Poo,    ^0€.) 

petition  for  rehearing  in  which  he 
insists  that  this  court  erred  in  af- 
firming the  judgment. 

In  the  brief  filed  in  support  of  the 
petition  counsel  concedes  that  ''the 
dealdi  certificate  is  prima  facie  evi- 
dence .  •  •  that  death  was  caused 
from  ptomaine  poisoning.''  He, 
however,  contends  that  we  erred  in 
holding  that  the  physician's  certif- 
icate was  admissible  in  evidence  for 
the  purpose  of  showing  the  primary 
as  well  as  the  imniediate  cause  of 
death.  The  statutory  requirement 
is  that  the  attending  physician,  in 
the  certificate  of  death,  shall  state 
the  ''cause  of  death,  including  the 
primary  and  immediate  causes  and 
contributing  causes  or  complica- 
tions, if  any,  and  the  duration  of 
each."  The  statute,  therefore, 
makes  it  just  as  essential  to  state 
the  "primary"  or  initial  cause  in  the 
certificate  as  it  does  the  last  or  "im- 
mediate" cause  of  death.  If  the  leg- 
islature can  require  the  physician 
to  state  the  immediate  cause  of 
death,  and  can  make  that  statement 
in  the  certificate  prima  facie  evi- 
dence, upon  what  theory  or  process 
of  reasoning  can  it  be  held  that  the 
legislature  may  not  require  him  to 
certify  the  primary  cause,  and  make 
that  statement  prima  facie  evi- 
dence? The  matter  of  requiring 
death  certificates  comes  directly 
within  the  police  power  of  the  state, 
and,  as  pointed  out  in  the  opinion, 
has  been  so  recognized  from  time 
immemorial,  both  in  the  civil  and 
common  law,  and  hence  is  under  leg- 
islative, and  not  judicial,  control. 
While  it  is  true  that  the  regulation, 
whatever  course  it  takes,  must  not 
exceed  the  bounds  of  reason,  how  can 
a  court  say  that  it  is  a  reasonable 
regulation  to  require  the  attending 
physician  to  certify  the  immediate 
cause  of  death,  but  that  it  is  man- 
ifestly unreasonable  to  require  him 
to  certify  in  connection  with  the  im- 
mediate cause  the  primary  causes? 
If  the  immediate  cause  comes  with- 
in the  power  to  regulate,  then  it 
necessarily  follows  that  the  primary 
cause  is  also  within  that  power. 
Primarily  it  is  a  matter  for  the  leg- 
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isl^ture  to  determine  to  what  extent 

the  regulation  shall 
go  for  the  protec- 
tion of  public  as 
well  as  private  in- 
terests. In  order  to  fully  protect 
those  interests  it  may  w^Il.be  that 
a  statement  of  the  primary  and  con- 
tributing causes  are  quite  as  mate- 
rial and  important,  if  not  more  so, 
than  is  the  statement  of  the  imme- 
diate cause  of  death.  Under  certain 
circumstances  private  interests  may 
not  be  fully  protected  by  a  mere 
statement  of  the  immediate  cause  of 
death.  Merely  to  require  that  may 
in  certain  instances  shed  little,  if 
any,  light  upon  the  real  cause  which 
resulted  in  death.  Indeed,  a  care- 
less or  unscrupulous  physician  could 
make  a  statement  concerning  the 
cause  of  death  so  as  to  conceal  rath- 
er than  disclose  that  cause.  Where, 
as  here,  a  person  is  concerned  in 
knowing  the  real  cause  of  death,  but 
doubts  the  statement  of  the  attend- 
ing physician,  he  can,  by  placing 
the  certificate  in  the  hands  of  an  ex- 
pert, and  one  who  has  experience 
and  training  in  the  science  of  med- 
icine, learn  the  real  cause  of  death. 
An  expert,  by  reason  of  his  knowl- 
edge and  experience,  in  case  the 
primary  and  contributing  causes 
and  complications  and  symptoms 
are  stated,  can  readily  determine 
whether  the  immediate  cause  of 
death  is  correctly  stated  in  the  cer- 
tificate or  otherwise.  If,  upon  the 
other  hand,,  nothing  is  stated  except 
the  bare  immediate  cause  of  death, 
no  one,  however  experienced  or  ex- 
pert he  may  be,  can  determine  the 
truth  from  the  statement  in  the  cer- 
tificate. To  require  the  statements 
the  statute  requires,  therefore,  may 
be  a  safeguard  against  fraud  and 
deception  which  can  be  detected 
from  an  inspection  of  the  state- 
ments contained  in  the  certificate. 
Then  again,  to  require  a  full  state- 
ment of  all  the  causes  and  compli- 
cations, if  any,  conforms  to  a  sound 
rule  of  evidence,  in  that  it  presents 
the  whole  case,  and  not  only  a  frag- 
mentary part.  Where  the  state- 
ments fully  comply  with  the  statute. 


and  are  admitted  in  evidence,  they 
may  afford  a  protection  to  the  at- 
tending physician  as  well  as  to 
those  who  may  be  interested  in  the 
cause  of  death ;  while  if  only  the  im- 
mediate cause  of  death  is  stated, 
and  the  case  has  become  stale  by 
lapse  of  time,  injustice  may  result 
which  can  be  avoided  only  by  a 
complete  statement  of  all  the  caujes, 
complications,  and  symptoms.  The 
statutory  requirements,  therefore, 
tend  to  protect  rights  rather  than 
otherwise.  If,  therefore,  the  legis- 
lature may  make  the  statement  of 
the  immediate  cause  of  death  prima 
facie  evidence,  it  can  also  make  the 
primary  and  contributing  causes 
prima  facie  evidence.  To  hold  oth- 
erwise would  result  in  substituting 
the  judgment  of  the  courts  for  that 
of  the  legislature,  whose  province  it 
is  to  regulate  the  matter  within  the 
bounds  of  reason.  This  court  is  too 
firmly  committed  to  the  doctrine  of 
noninterference  with  '  legislative 
acts,  unless  such  acts  are  clearly  and 
Pfilpably  in  disregard  of  some  con- 
stitutional provision  or  are  mani- 
festly contrary  to  public  policy,  to 
now  undertake  to  depart  from  that 
doctrine.  How  can  a  humane  and 
carefully  considered  regulation  like 
the  one  in  question  be  held  to  be  in 
contravention  of  either  the  Consti- 
tution or  public  policy  ? 

The  petition  for  rehearing  should 
be,  and  accordingly  is,  denied. 

Corfman,  Ch.  J.,  and  Thurman,  J., 

concur. 

Weber,  J.,  dissents. 

Gideon,  J.,  concurring  in  the  order 
denying  petition  for  rehearing : 

Every  argument  found  in  the  pe- 
tition for  a  rehearing  was  contained 
in  the  original  briefs  of  counsel  and 
considered  by  the  court  at  the  time 
the  majority  and  dissenting  opin- 
ions were  handed  down.  So  long, 
therefore,  as  a  majority  of  the  court 
are  of  the  opinion  that  the  legisla- 
ture, by  §  5058,  quoted  in  the  opin- 
ion, intended  to  make  the  ex  parte 
statements  of  the  attending  physi- 
cian prima  facie  evidence  not  only 
of  the  disease  that  resulted  in  death. 
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but  also  of  the  contributory  causes 
which  produced  the  disease,  I  can 
see  no  reason  for  granting  a  rehear- 
ing. 

I  fully  concur  that  the  statute 
^'requiring  death  certificates  comes 
squarely  within  the  police  power  of 
the  state/^    The  police  power  is  re- 
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served  for  the  protection  of  the  pub- 
liCy  not  to  determine  private  rights. 
As  stated  in  my  former  opinion,  no 
case  is  cited  that  holds  such  state- 
ments, respecting  the  cause  which 
produced  the  disease,  as  found  in 
the  death  certificate  in  this  case,  ad- 
missible in  evidence. 


ANNOTATION. 
Death  certificate  as  evidence* 


I.  Scope  of  note,  359. 
II.  Certificate  constituting  public  record: 

a.  View  that  record  is  admissible, 

359. 

b.  View  that  record  is  not  admis- 

sible, 362. 
III.  Physician's    certificate    as    part    of 

proofs  of  death: 

a.  Generally,   366. 

b.  Waiver  of  privilege,.  370. 

J.  Scope  of  note. 

This  note  discusses  those  cases  only 
wherein  the  question  of  the  admissi- 
bility of  a  death  certificate  as  evi- 
dence is  discussed.  Decisions  as  to 
the  admissibility  of  the  findinsrs  of 
a  coroner  to  show  the  cause  of  death, 
or  as  to  the  admissibility  of  records 
of  death  kept  by  a  clergyman  or  the 
like,  are  excluded  as  not  pertinent. 

1J«  Certificate  constituting  puhlio  record, 

a.  View  that  record  is  admissihle. 

The  decisions  as  to  the  admissibil- 
ity in  evidence  of  a  public  record  or 
a  certified  copy  thereof  containing 
the  certificate  of  a  physician  as  to 
the  cause  of  the  death  of  a  person 
seem  to  be  in  conflict.  Some  juris- 
dictions hold  that  such  a  record  or 
a  certified  copy  is  admissible  to  show 
the  cause  of  the  death  of  the  person 
named  therein  if  the  certificate  is 
made  pursuant  to  a  statute,  and  the 
record  is  properly  kept  as  required 
by  law. 

.  Connecticut. — Hennessy  v.  Metro- 
politan L.  Ins.  Co.  (1902)  74  Conn. 
699,  52  Atl.  490. 

niinois. — National  Council,  K.  L.  S. 
V,  O'Brien  (1904)  112  111.  App.  40. 
Compare  Court  of  Honor  v.  Clark 
(1906)   125  111.  App.  490;  Bishop  v. 


Chicago  City  R.  Co.  (1917)  204  111. 
App.  286. 

Massachusetts. — Shamlian  v.  Equi- 
table Acci.  Co.  (1917)  226  Mass.  67, 
115  N.  E.  46. 

Michigan. — Krapp  v.  Metropolitan 
L.  Ins.  Co.  (1906)  143  Mich.  369,  114 
Am.  St.  Rep.  651,  106  N.  W.  1107; 
Gilchrist  v.  Mystic  Workers  (1915) 
188  Mich.  466,  154  N.  W.  575,  Ann. 
Cas.  1918C,  757. 

Missouri. — Reynolds  v.  Prudential 
Ins.  Co.  (1901)  88  Mo.  App.  679; 
Ohmeyer  v.   Supreme   Forest,  W.   C. 

(1901)  91  Mo.  App.  189.  Compare 
Lucas  V.  Current  River  Land  &  Cattle 
Co.  (1905)  186  Mo.  448,  85  S.  W.  359. 

Oregon. — State  v.  McDonald  (1909) 
65  Or.  419,  103  Pac.  512,  104  Pac.  967, 
106  Pac.  444. 

Utah.  —  See    the    reported     case 

(BOZICEVICH  V.  KENILWORTH  MEBCAN- 

tileCo.  ante,  346). 

Washington. — See  Thompson  v. 
Seattle,  R.  &  S.  R.  Co.  (1912)  71  Wash. 
436,  128  Pac.  1070. 

Wisconsin. — Sandberg       v.       State 

(1902)  113  Wis.  578,  89  N.  W.  504; 
State  V.  Pabst  (1909)  139  Wis.  561, 
121  N.  W.  351;  McGinty  v.  Brother- 
hood of  Railway  Trainmen  (1917)  166 
Wis.  83,  164  N.  W.  249.  Compare 
Rohloff  V.  Aid  Asso.  for  Lutherans 
(1906)  130  Wis.  61,  109  N.  W.  989; 
Cohodes  v.  Menominee  &  M.  Light  & 
Traction  Co.  (1912)  149  Wis.  308,  135 
N.  W.  879. 

England. — See  Parkinson  v.  Francis 
(1846)  15  Sim.  160,  60  Eng.  Reprint, 
578;  Traill  v.  Kibblewhite  (1845)  10 
Jur.  107. 

Thus,  in  Hennessy  v.  Metropolitan 
L.  Ins.  Co.  (Conn.)  supra,  an  action 
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on  an  insurance  policy,  on  an  issue 
as  to  the  cause  of  death  of  the  father 
of  the  insured,  the  defendant  insur- 
ance company  offered  in  evidence  a 
certified  copy  of  the  "death  record'' 
of  the  father  from  the  public  records 
of  the  registrar  of  births,  deaths,  and 
marriages  of  the  city.  This  record 
was  a  copy  of  a  certificate  filed  and 
signed  by  the  attending  physician,  in 
which  the  cause  of  death  was  stated 
as  tuberculosis  pulmonum.  The  plain- 
tiff claimed  that  he  had  died  of  a 
different  disease.  The  physician  had 
previously  testified  for  tiie  defense 
that  he  had  attended  the  father  in 
his  last  sickness,  and  that  the  latter 
had  died  of  consumption  of  the  lungs. 
The  court  held  that  the  copy  of  the 
death  record  was  erroneously  ex- 
cluded; that  the  defendant  had  the 
right  to  put  in  the  copy  as  corrobo- 
rative evidence  of  the  testimony  of 
the  physician,  and  also  as  independ- 
ent evidence  of  the  facts  recorded. 
In  Ohmeyer  v.  Supreme  Forest,  W. 
C.  (Mo.)  supra,  the  court  said:  ''The 
certificate  offered  in  evidence  is 
called  a  copy  of  the  burial  certificate, 
but  is  in  both  form  and  substance  a 
certificate  of  death,  conforming  in 
every  particular  with  the  charter 
.  .  .  and  was  deposited  where  the 
law  required  a  death  certificate  to  be 
filed;  to  wit,  in  the  office  of  the  health 
commissioner.  It  was  properly  au- 
thenticated, and,  by  express  provision 
of  the  charter,  was  competent  evi- 
dence, and  should  have  been  admit- 
ted as  presumptive  evidence  of  the 
fact  that  Kate  Geraghty  died  of  con- 
sumption." 

•  In  Gilchrist  v.  Mystic  Workers 
(1915)  188  Mich.  466,  154  N.  W.  576, 
Ann.  Gas.  1918G,  757,  an  action  on 
a  life  insurance  policy,  a  death  cer- 
tificate which  was  made  out  by  the 
physician  who  had  attended  the  in- 
sured, and  filed  with  the  secretary  of 
state,  as  required  by  the  statute,  was 
offered  in  evidence  to  prove  the  cause 
of  death.  The  last  sentence  of  the 
death  certificate  read  as  follows: 
"Gontributory.  Abortion,  said  by  de- 
ceased to  have  been  performed  by  Dr. 

."     It    was    contended    that 

this  sentence  was  improperly  excluded 


as  hearsay.  The  court  said:  ^'The 
objection  was  that  this  was  hearsay, 
and  therefore  incompetent,  and  not  a 
proper  part  of  the  certificate  required 
by  the  statute.  We  are  of  the  opinion 
that  the  certificate  properly  included 
the  words  *Gontributory.  Abortion.*^ 
A  fair  interpretation  of  the  certificate 
is  that  the  contributing  cause  of 
death  was  within  the  knowledge  of 
the  physician,  and  was  not  hearsay. 
The  remainder  of  the  certificate  waa 
hearsay.  The  proper  certificate  was 
admissible  under  the  statute.'' 

In  Shamlian  v.  Equitable  Acci.  Go. 
(1917)  226  Mass.  67,  115  N.  E.  46,  it 
appeared  that  the  insured  left  home 
in  search  of  employment,  and  nothing^ 
further  was  Imown  of  his  where- 
abouts for  over  a  month,  when  his 
body  was  found  in  a  shallow  grave. 
The  medical  examiner  examined  the 
body  and  filed  a  certificate  in  the 
office  of  the  city  clerk  as  to  the  time, 
place,  and  cause  of  death,  as  required 
by  law.  In  an  action  by  the  bene- 
ficiary on  the  insurance  policy  the 
defendant  objected  to  the  record  of 
the  certificate  of  death  being  intro- 
duced in  evidence.  It  was  held  that 
the  certificate  was  properly  admitted 
under  a  statute  providing  that  a  rec- 
ord of  the  city  or  town  clerk,  relative 
to  death,  is  prima  facie  evidence  of 
the  facts  recorded.  The  court  added : 
"We  are  of  opinion  that  the  statute, 
reasonably  and  properly  construed,  is 
not  merely  a  police  regulation  adopted 
for  public  purposes  only,  but  that  it 
applies  to  any  proceeding  in  which 
the  facts  recited  in  the  record  are 
relevant  and  material.'' 

In  the  reported  case  (Bozicevich  v* 
Kenilworth  Mercantile  Go.  ante, 
346)  it  is  held  that  it  was  not  error  to 
admit  a  certified  copy  of  the  record 
of  a  certificate  of  death  as  evidence 
of  the  cause  thereof,  under  a  statute 
providing  that  if  the  certificate  is 
made  out  and  recorded  as  required 
by  the  statute,  a  certified  copy  of  the 
record  is  prima  facie  evidence  of  the 
facts  therein  stated. 

In  Thompson  v.  Seattle  R.  &  S.  R 
Go.  (1912)  71  Wash.  436,  128  Pac. 
1070,  an  action  for  damages  for  in* 
juries  resulting  in  death,  it  appeared 
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tiiat  tiie  person  isjured  died  in  the 
state  of  Kentucky,  bmnediately  fol* 
lowing  her  death,  the  attending  physi* 
cian  prepared  and  filed  with  the  bit- 
reau  of  vital  statistics  of  Kentucky  a 
certificate  stating  the  fact  and  cause 
of  'heir  death.  This  certificate  was 
read  in  evidence  by  the  plaintiffs  as 
a  part  of  their  case  in  chief.  At  the 
close  of  the  evidence,  the  defendant 
requested  the  court  to  inetruct  the 
jury  to  the  effect  **that  the  death 
certificate  offered  by  the  plaintiffs  in 
this  case  is,  in  itself,  prima  facie 
evidence  of  the  cause  of  her  death.'' 
The  court  declined  to  give  the  in- 
struction as  requested,  but  gave  in 
lieu  thereof  the  following:  "In  the 
absence  of  other  testimony,  gentlemen* 
the  certificate  of  the  physician  who 
signed  the  death  certificate  woufd  be 
prima  facie  evidence  of  the  cause  of 
death ;  but,  in  passing  upon  the  cause 
of  death,  you  will  take  into  consider- 
ation not  only  the  death  certificate, 
but  all  of  the  other  evidence  before 
you  relating  to  the  cause  of  death.'' 
It  was  held  that  the  refusal  of  the 
court  to  charge  as  requested  was  not 
srror,  and  tiiat  the  instruction  given 
by  the  court  was  as  favorable  to  the 
defendant  as  the  law  of  the  case  war- 
ranted. 

However,  in  Rohloff  v.  Aid  Asso.  for 
Lutherans  (1906)  130  Wis.  61,  109 
N.  W.  989,  an  action  on  a  benefit  cer- 
tificate, the  issue  being  as  to  whether 
the  insured  committed  suicide,  it 
was  held  that  there  was  no  error  in 
excluding  from  the  consideration  of 
the  jury  a  certified  copy  of  the  certifi- 
cate of  death  of  the  insured,  made  by 
the  physician  and  health  officer,  and 
filed  in  the  register's  office,  as  required 
by  the  statute.  The  court  held  that 
it  was  not  the  best  evidence,  and  was 
not  offered  by  way  of  impeachment, 
but  as  original  testimony,  and  was 
clearly  incompetent.  So,  in  Lucas  v. 
Current  River  Land  &  Cattle  Co. 
(1905)  186  Mo.  448,  85  S.  W.  359,  the 
court  stated  the  facts  and  its  ruling 
as  follows:  *'The  burial  certificate  is 
not  signed  or  attested  by  anyone.  It 
appears  by  the  certificate  of  the  health 
commissioner  to  be  a  part  of  the 
records  of  his  office.    But  the  health 


commissioner  does  not  certify  to  the 
truth  of  the  facts  stated  therein.  Nor 
does  any  other  person  whosoever. 
The  health  commissioner's  certificate 
is  dated  January  23,  1901,  but  the  un- 
signed death  certificate  is  not  dated 
at  all,  nor  is  there  anything  to  show 
who  made  it,  or  when  it  was  made,  or 
when  it  was  made  a  part  of  the  records 
of  the  health  department  of  the  city 
of  St.  Louis.  The  death  of  a  person 
cannot  be  proved  by  a  document 
which  is  not  attested,  or  whose  verity 
is  not  vouched  for  by  anyone.  The 
death  certificate  is  of  no  legal  force 
or  effect,  and  was  therefore  properly 
excluded  by  the  trial  court." 

And  in  Bishop  v.  Chicago  City  R.  Co. 
(1917)  204  UL  App.  286,  in  an  action 
to  recover  for  death  caused  by  one  of 
the  defendant's  street  cars,  a  death 
certificate  which  had  been  issued  by 
a  physician  in  another  state,  who  had 
attended  the  intestate  at  the  time  of 
her  death,  stating  that  death  was  due 
to  the  intestate's  being  run  over  by 
the  defendant's  street  car  three 
months  prior  to  her  death,  was  held 
to  be  inadmissible,  as  being  merely 
hearsay. 

It  has  been  held  that  legislation 
requiring  physicians  to  file  death 
certificates  in  a  public  office  makes 
such  certificates  public  records,  and 
that,  their  contents  being  thus  pub- 
lished to  the  world,  they  are  no  longer 
to  be  treated  as  privileged.  State  v. 
Pabst  (1909)  139  Wis.  561,  121  N.  W. 
357;  McGinty  v.  Brotherhood  of  Rail- 
way Trainmen  (1917)  166  Wis.  83, 
164  N.  W.  249.  In  the  case  last  cited 
the  court  said:  ''The  certificate  of 
death  of  the  father,  Michael  McGinty, 
made  by  Dr.  O'Neill,  stated  that  the 
cause  of  death  was  an  injury  to  the 
head.  Such  certificate  is  presumptive 
evidence  of  the  cause  of  death,  under 
§  4160,  Wis.  Stat.;  and  the  term  'pre- 
sumptive,' as  there  used,  has  the  same 
significance  as  what  is  designated  as 
prima  facie  evidence  under  §  1022-12, 
Wis.  Stat.  Such  certificate  becomes  a 
public  record.  Its  contents  are  pub- 
lished to  the  world,  and  are  no  longer 
treated  as  privileged.  ...  It  being 
but  prima  facie  evidence  of  the 
material  facts  stated  therein,  it  was 
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subject  to  attack,  and  subject  to  proof 
as  to  what  were  the  real  facts  concern^ 
ing  the  death.  The  doctor,  therefore, 
who  had  made  such  certificate,  should 
have  been  permitted  to  testify,  if  such 
was  the  fact,  that  the  injury  to  the 
head,  referred  to  lit  the  certificate  as 
the  cause  of  death,  was  a  cancer/^ 
Compare,  however,  Cohodes  v.  Me- 
nominee &  M.  Light  &  Traction 
Co.  (1912)  149  Wis.  308, 135  N.  W.  879, 
wherein  the  court  said :  "It  is  argued 
that  legislation  requiring  physicians 
to  file  death  certificates  in  a  publi(5 
office  and  to  make  report  of  certain 
accident  cases  to  local  registers  of 
vital  statistics  is  a  legislative  decla- 
ration that  the  secrecy  as  formally 
enjoined  by  the  provisions  of  §  4075; 
Stat.  (1898),  has  been  relaxed,  and 
that  the  privilege  thereof,  in  cases  like 
the  present  one,  should  be  more 
restricted  than  formerly.  We  per- 
ceive no  basis  for  this  claim.  There 
is  no  question  before  us  of  receiving 
evidence  of  facts  embraced  in  any 
such  certificate  or  report  of  Dr. 
Redelings.'' 

h.  View  that  record  ia  not  €idtni89ible. 

There  is  authority,  however,  for  the 
view  that  the  public  record  or  a 
certified  copy  of  the  original  certifi- 
cate of  death  is  not  admissible  in 
evidence  to  show  the  cause  of  the 
death  of  the  person  named  therein. 
The  principle  on  which  the  view  is 
based  is  that  the  records  are  required 
to  be  kept  under  police  regulations 
for  local  and  specific  purposes  only, 
and  that  a  statute  making  a  death 
certificate  evidence  is  not  to  be  con- 
strued, as  making  the  certificate  a 
public  record  in  the  sense  that  it  is 
evidence  in  controversies  between  pri- 
vate parties. 

District  of  Columbia. — See  Levy  v. 
Vaughan,  42  App.  D.  C.  146. 

Indiana. — Pence  v.  Myers  (1913) 
180  Ind.  282,  101  N.  E.  716;  Brother- 
hood of  Painters,  D.  P.  H.  v.  Barton 
(1910)  46  Ind.  App.  160,  92  N.  E.  64; 
Brotherhood  of  Painters,  D.  P.  v. 
Peters  (1911)  46  Ind.  App.  733,  92 
N.  E.  183.  • 

Kentucky. — ^Louisville  R.  Co.  v.  Ray- 
mond   (Louisville  R.   Co.  v.   Taylor) 


(1909)   135  Ky.  738,  27  L.R.A.(N.S.) 
176,  123  S.  W.  281. 

Nebraska. — Sovereign  Camp,  W.  W.. 
V.  Grandon  (1902)  64  Neb.  39,  89 
N.  W.  448. 

New  York. — ^Buffalo  Loan,  Trust  & 
S.  D.  Co.  V.  Knights  Templar  &  M.  Mut. 
Aid  Asso.  (1891)  126  N.  Y.  450,  22  Am. 
St.  Rep.  ^39,  27  N.  E.  942,  affirming- 
(1890)  56  Hun,  303,  9  N.  Y.  Supp.- 
346;  Davis  v.  Supreme  Lodge,  K.  H. 
(1900)  165  N.  Y.  169,  58  N.  E.  891^ 
affirming  (1898)  35  App.  Div.  354,  54 
N.  Y.  Supp.  1023;  Beglin  v.  Metro- 
politan L.  Ins.  Co.  (1903)  173  N.  Y. 
374,  66  N.  E.  102,  reversing  (1901) 
57  App.  Div.  629,  68  N.  Y.  Supp.  1133, 
tvhich  affirmed  (1900)  32  Misc.  254, 
66  N.  Y.  Supp.  206;  Robinson  v.  Su- 
preme Commandery,  U.  O.  G.  C.  (1902) 
77  App.  Div.  215,  79  N.  Y.  Supp.  13,. 
affirming  (1902)  38  Mise.  97,  77  N.  Y. 
Supp.  Ill,  motion  to  dismiss  appeal 
denied  in  (1903)  175  N.  Y.  466,  67  N. 
E.  1089,  affirmed  in  (1904)  177  N.  Y. 
564,  69  N.  E.  1130;  McKinley  v. 
Metropolitan  L.  Ins.  Co.  (1893)  6 
Misc.  9,  26  N.  Y.  Supp.  63;  Painton 
v.  Cavanaugh  (1912)  151  App.  Div. 
372,  135  N.  Y.  Supp.  418.  Compare 
Re  Francis  (1911)  73  Misc.  148, 
132  N.  Y.  Supp.  695;  Re  Hall  (1915)' 
90  Misc.  216,  154  N.  Y.  Supp. 
317;  Keefe  v.  Supreme  Council,  C.  M. 
B.  A.  (1899)  37  App.  Div.  276,  55  N.  Y. 
Supp.  827;  Hoffman  v.  Metropolitan 
L.  Ins.  Co,  (1909)  135  App.  Div.  739, 
119  N.  Y.  Supp.  978;  Woolsey  v. 
Ellenville  (1895)  84  Hun,  236,  32  N.  Y. 
Supp.  543;  Markowitz  v.  Dry  Dock; 
E.  B.  &  B.  R.  Co.  (1895)  12  Misc.  412, 
33  N.  Y.  Supp.  702;  Nestor  v.  Pabst 
Brewing  Co.  (1920)  191  App.  Div.  312, 
181  N.  Y.  Supp.  477. 

Vermont.  —  McKinstry  v.  Collins 
(1904)  76  Vt.  221,  56  Atl.  985,  overrul- 
ing, because  of  change  of  statute, 
(1902)  74  Vt.  147,  52  Atl.  438. 

Thus,  in  Beglin  v.  Metropolitan  L^ 
Ins.  Co.  (1903)  173  N.  Y.  374,  66  N.  E. 
102,  reversing  (1901)  57  App.  Div.  629, 
68  N.  Y.  Supp.  1133,  which  affirmed 
(1900)  32  Misc.  254,  66  N.  Y.  Supp. 
206,  on  the  trial  the  defendant  offered 
in  evidence  a  certified  copy  of  the 
records  of  the  city  board  of  healthy 
and  followed  this  with  an*  offer  of  th^ 
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oijerinal  record,  to  prove  that  the* 
mother  of  the  insured  had  died  of 
consumption  and  that  consequently 
her  administrator  could  not  recover 
on  the  policy.  The  receipt  of  these 
records  was  objected  to  on  the  ground 
that  they  were  hearsay.  The  court 
said:  ''A  question  appears  to  have 
arisen  in  the  court  below  as  to 
whether  the  general  statute  relating 
to  public  health  was  in  force  in  the 
city  of  Albany,  or  chapter  297  of  the 
Laws  of  1885,  which  was  a  local 
statute.  We  shall  not  stop  to  consider 
that  question,  but  shall  assume  that 
the  general  statute  was  in  force,  and 
that,  it  required  a  registration  of 
births,  marriages,  and  deaths,  includ* 
ing  the  cause  of  death ;  and  that  this 
record  was  made  prima  facie  evidence 
of  the  facts  therein  set  forth.  This 
statute  was  a  police  regulation,  re* 
quired  for  public  purposes,  and  be-^ 
came  prima  facie  evidence  so  far  as 
concerns  questions  arising  under  its 
provisions  which  involve  public  rights. 
Bnt  we  think  it  was  not  the  intention 
of  the  legislature  to  change  the  com- 
mon-law rule  of  evidence  in  con- 
troversies of  private  parties  growing 
out  of  contract,  and  that  the  pro- 
visions of  the  statute  should  not  be 
construed  as  applicable  to  such  cases. 
This  in  effect  was  what  we  held  in  the 
case  of  Davis  v.  Supreme  Lodge,  K.  H. 
(1900)  165  N.  Y.  159,  58  N.  E.  891 ;  al- 
so in  Buffalo  Loan,  Trust  &  S.  D.  Co.  v* 
Knights  Templar  &  M.  Mut.  Aid  Asso. 
(1891)  126  N.  Y.  450,  22  Am.  St.  Rep. 
839,  27  N.  E.  942.  The  question  here 
presented  was  elaborately  discussed 
in  the  Davis  Case,  and  we  regard  it  as 
controlling  upon  the  question  now 
presented.  It  follows  that  the  record 
was  improperly  received  for  the  pur- 
pose of  showing  the  cause  of  death." 
In  Buffalo  Loan,  Trust  &  S.  D.  Co. 
V.  Knights  Templar  &  M.  Mut.  Aid 
Asso.  (1891)  126  N.  Y.  450,  27  N.  E. 
942,  22  Am.  St.  Rep.  839,  afRrming 
(1890)  56  Hun,  303,  9  N.  Y.  Supp.  346, 
the  court  said:  The  court  also  prop- 
erly excluded  the  records  of  the 
board  of  health  of  the  city  of  Buffalo 
and  the  certificate  of  the  attending 
physician,  filed  with  the  board,  stating 
the  cause  of  death  of  the  insured.   The* 


statute  (Laws  1870,  chap.  6l9,  title 
12,  §  10,  subd.  6)  makes  it  the  duty  of 
the  board  of  health  of  Buffalo  to 
supervise  the  registration  of  deaths 
and  causes  of  death  in  the  city,  and 
prescribes  that  no  burial  of  a  de- 
ceased person  shall  take  place  until  a 
certificate  shall  have  been  made  and 
presented  of  the  death  and  its  cause, 
if  known,  and  that  a  refusal  on  the 
part  of  any  person  whose  duty  it  is 
to  make  out  and  file  for  registration 
any  such  record  shall  be  a  misde- 
meanor. The  ordinances  of  Buffalo 
also  make  it  the  duty  of  the  attending 
physician  to  furnish  a  certificate  iset- 
ting  forth  the  cause,  date,  and  place  of 
death  of  any  person  in  the  city,  and 
file  the  same  in  the  office  of  the  board 
of  health.  The  statute  and  ordinance^ 
were  police  regulations,  and  the  rec-J 
ords  were  required  for  local  and 
specific  purposes,  and  are  not  public 
records  in  such  sense  as  makes  them 
evidence  between  private  parties  of 
the  facts  recorded;  We  have  found  no 
case  which  would  justify  their  ad- 
mission in  a  controversy  between 
private  parties  as  evidence  of  the 
cause  of  death  recently  happening, 
where  that  became  a  material  in- 
quiry." 

In  Pence  v.  Myers  (1913)  180  Ind. 
282,  101  N.  E.  716,  it  was  held  that 
since,  under  the  Indiana  statute 
(Burns's  Anno.  Stat.  (1908)  §  520, 
subd.  4),  it  is  well  established  that  a 
physician  attendant  on  a  testator  at 
the  time  of  his  death  should  not  be 
permitted  to  testify  in  a  will  contest 
as  to  the  condition  of  the  testator's 
mind,  or  as  to  the  disease  from  which 
he  suffered,  the  cause  or  duration  of 
illness,  and  the  cause  of  his  death,  the 
admission  in  evidence  of  the  death 
certificate  of  such  a  physician,  or  a 
record  kept  by  the  county  health 
officer  and  prepared  from  the  phy- 
sician's certificate,  showing  those 
facts  or  any  of  them,  is  error. 

In  Sovereign  Camp,  W.  W.  v. 
Grandon  (1902)  64  Neb.  39,  89  N.  W. 
448,  the  court  said:  An  ordinance  of 
the  city  of  Omaha  makes  it  the  duty 
of  every  undertaker  or  other  person, 
before  removing  any  corpse  for  burial, 
to  obtain  from  the  secretary  of  the 
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board  of  health  a  permit  to  do  so,  and, 
'before  obtaining  such  permit,  he 
shall  deposit  with  said  secretary  a 
certificate  setting  forth,  among  other 
matters,  the  cause  and  dat^  of  death, 
and  duration  of  last  illness  of  de« 
ceased,  which  certificate  shall  be 
signed  by  the  physician  or  surgeon  in 
attendance  at  the  time  of  death.  In 
case  no  physician  or  surgeon  attended 
the  deceased,  then  the  certificate  must 
be  made  by  some  relative  or  attendant. 
It  will  be  observed  that  it  is  only  by 
implication  that  the  ordinance  above 
referred  to  requires  the  physician  to 
make  and  sign  the  certificate  contem- 
plated by  the  ordinance.  The  certifi- 
cate, when  made,  is  not  required  to 
be  under  oath,  and  its  purpose  is 
evidently  to  assist  the  health  depart- 
ment in  the  performance  of  the  duties 
devolving  upon  that  ofiice.  It  is  a 
mere  police  regulation,  and  is  not 
intended  for  the  purpose  of  supplying 
the  public  at  large  with  information 
upon  which  reliance  may  be  placed  in 
the  business  affairs  of  the  community. 
We  do  not  think  the  record  is  of  such 
character  as  to  entitle  it  to  be  received 
in  evidence,  as  affecting  the  interest 
of  a  party  to  a  litigation.  There  is 
another  reason,  which,  in  our  opinion, 
makes  it  incompetent.  If  signed  by 
a  physician,  it  contains  matter  relat- 
ing to  his  patient  which  the  physician 
is  not  allowed  to  disclose  as  a  witness 
upon  the  trial  against  the  objection  of 
his  patient  or  those  representing 
him.  That  a  record  of  this  character, 
reciting  privileged  communications, 
may  be  used  in  evidence  against  a 
party  where  the  testimony  of  the 
physician  making  it  could  not  be  re- 
ceived, is  a  proposition  so  inconsistent 
with  reason  and  natural  rules  of 
justice  that  we  cannot  give  our  con- 
sent thereto.  The  court  properly  re- 
fused to  allow  the  certificate  in 
evidence." 

In  Louisville  R.  Co.  v.  Raymond 
(Louisville  R.  Co.  v.  Taylor)  (1909) 
136  Ey.  738,  27  L.R.A.(N.S.)  176,  123 
S.  W.  281,  an  action  for  damages  for 
personal  injuries  resulting  in  death, 
the  defendant  offered  in  evidence  a 
copy  of  the  death  certificate  made  by 
ttie  attending  physician,  showing  the 


cause  of  the  death.  It  stated  that  he 
died  of  tuberculosis.  The  court  held 
that  the  certificate  was  properly  re- 
jected as  evidence,  it  not  appearing 
that  the  physician  was  dead.  The 
court  said  that  while  the  statute  re- 
quired the  physician  to  give  the  death 
certificate,  there  was  nothing  in  the 
statute  making  the  certificate  evidence 
in  judicial  proceedings,  and  it  stood  in 
an  entirely  different  place  from  the 
return  of  an  officer,  made  pursuant  to 
law,  under  his  official  oath,  and  that 
the  best  evidence  was  the  testimony 
of  the  physician  if  he  wer^  living. 
But  the  court  stated  that  if  it  had 
appeared  that  the  physician  was  dead, 
a  different  question  would  have  been 
presented. 

In  Levy  v.  Vaughan  (1914)  42  App. 
D.  C.  146,  an  action  against  a  surgeon 
for  malpractice  in  the  administration 
of  ether,  resulting  in  the  patient's 
death,  the  trial  court  refused  to  permit 
the  plaintiff  to  read  in  evidence  the 
death  certificate  made  by  the  coroner. 
The  particular  item  in  question  was 
''cause  of  death,"  which  was  stated 
''ether  narcosis."  The  certificate  was 
on  an  official  blank  of  the  health  de- 
partment, containing  questions  as  to 
the  date  of  death,  name,  sex,  color, 
occupation,  etc.,  as  well  as  cause  and 
place  of  death,  which  were  required  to 
be  answered  and  certified  to  by  the 
physician  who  attended  the  deceased 
professionally  during  his  last  illness. 
The  coroner  was  not  in  attendance  on 
the  patient,  nor  did  he  make  the 
autopsy,  and  his  information  regard- 
ing the  death  was  hearsay.  Moreover, 
the  certificate  was  not  an  official 
certificate  as  coroner,  but  a  formal 
requirement  of  the  health  department, 
of  attending  physicians,  where  there 
had  been  no  occasion  for  an  inquest, 
and  its  apparent  purpose  was  to 
furnish  statistical  information.  It 
was  signed  formally  by  the  coroner  as 
attending  physician.  It  was  held  that 
there  was  no  error  in  excluding  the 
certificate. 

However,  it  was  held  in  Keefe  v. 
Supreme  Council,  C.  M.  B.  A.  (1899) 
37  App.  Div.  276,  55  N.  Y.  Supp.  827. 
an  action  on  an  insurance  policy,  that 
the  records  of  vital  statistics,  which 
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were  kept  imnuant  to  chapter  661  of 
the  Laws  of  1898,  were  properly 
admitted  in  evidence  to  show  the 
cause  of  the  death  of  a  sister  of  the 
insured,  under  §  22  of  a  statute 
making  a  ceztified  copy  of  the  records 
of  the  death  and  the  cause  thereof 
presumptive  evidence  of  the  cause  of 
death. 

So,  in  Woolsey  v.  Ellenvrlle  (1896) 
84  Hun,  236,  32  N.  Y.  Supp.  543,  it  was 
held  that  a  certified  copy  of  a  certifi* 
cate  of  death,  which  certificate  was 
required  by  statute  to  be  filed  in  the 
office  of  the  town  clerk,  although  not 
admissible  under  the  common  law, 
would  be  admissible  in  evidence  by 
virtue  of  chapter  270  of  the  Laws  of 
1885,  to  show  the  cause  of  death  of 
some  of  the  plaintiff's  ancestors. 

And  in  Nestor  v.  Pabst  Brewing  Co. 
(1920)  191  App.  Div.  812,  181  N.  Y. 
Supp.  477,  an  action  to  recover  for 
death  by  wrongful  act  it  was  held 
that  a  death  certificate  was  only 
presumptive  evidence  as  to  the  facts 
stated  therein,  and  the  presumption 
was  removed  on  the  introduction  of 
substantial  evidence  to  the  contrary. 

In  McKinstry  v.  Collins  (1902)  74 
Vt  147,  62  Atl.  4S8,  an  action  for 
damages  for  an  alleged  assault  on  the 
plaintiff's  wife,  which  it  was  claimed 
caused  her  death,  as  tending  to  prove 
that  the  plaintiff's  wife  died  of  pneu- 
monia, the  defendants  were  permitted 
to  introduce  in  evidence  a  certified 
copy  of  the  record  in  the  town  clerk's 
office  of  the  certificate  of  death,  made 
by  one  of  the  attending  physicians 
during  her  last  illness.  In  holding 
the  certificate  to  be  admissible  in  evi- 
dence, the  court  said:  "The  certifi- 
cate seems  to  have  been  made  in  con- 
formity to  §  7  of  No.  56  of  the  Acts 
of  1896,  which  provides,  in  part,  that 
any  physician  who  has  attended  a 
deceased  person  during  his  or  her 
last  illness  shall  at  once  fill  out  and 
forward  to  the  health  officer  a  certifi- 
cate giving  the  date  of  death,  the 
name,  age,  sex,  and,  if  a  male  over 
fifteen  years  of  age,  the  occupation  of 
the  deceased  person,  the  cause  of 
death,  place  of  birth,  place  of  death, 
and  the  names  of  the  parents  of  the 
deceased,  so  far  as  these  facts  are  as- 


eertainabld.  It  is  evident  from  the 
source  from  which  the  certified  copy 
came,  that  the  certificate  was  re- 
turned by  the  health  officer  to  the 
town  clerk,  as  provided  by  §  8  pf  th^ 
act,  and  by  the  clerk  recorded,  pur- 
suant to  the  requirements  of  §  3  of 
the  act,  which  provides  that  town  and 
city  clerks  shall  receive,  number,  and 
record,  in  the  order  in  which  they  are 
received,  all  certificates  of  birthsp 
marriages,  and  deaths  in  their  respec- 
tive towns  and  cities,  in  the  books 
furnished  to  them  by  the  secretary  of 
the  state  board  of  health,  and  that 
each  record  shall  show  when  it  was 
made.  It  is  clear  that  the  record  of 
a  certificate  made  and  recorded  in 
conformity  to  these  provisions  of  law 
is  a  public  record,  and  that  a  certified 
copy  of  such  a  record  is  admissible 
in  evidence,  and  is  presumptive  evi- 
dence of  such  facts  stated  therein  as 
the  attending  physician  is,  by  law,  re- 
quired to  certify  to,  and  are  presum- 
ably within  his  personal  knowledge. 
.  .  •  While  the  cause  of  death  is 
more  or  less  uncertain,  it  would  seem, 
in  the  absence  of  a  post  mortem  ex- 
amination, that  an  attending  physi- 
cian would  be  more  likely  to  have  per- 
sonal knowledge  of  the  cause  of  death 
than  any  other  person,  and  that  his 
certificate  of  the  cause  of  death 
should  be  regarded  as  a  statement  of 
a  fact  within  his  personal  knowledge 
and  therefore  within  the  rule  above 
stated."  However,  on  a  subsequent 
appeal  [(1904)  76  Vt.  221,  56  Atl. 
985],  the  court  held  that  the  certifi- 
cate was  inadmissible  to  show  the 
cause  of  the  death  of  the  plaintiiTs 
wife,  when  offered  for  that  purpose, 
for  the  reason  that  the  legislature 
had  changed  the  law  since  the  rendi- 
tion of  the  previous  decision,  by  the 
enactment  of  a  statute  providing  that 
no  public  record  of  births,  marriages, 
or  deaths,  required  by  law  to  be  kept, 
or  any  certified  copy  thereof,  should 
be  competent  evidence  in  the  trial  of 
any  suit  then  or  thereafter  pending 
to  prove  any  fact  stated  therein,  ex- 
cept the  fact  of  birth,  marriage,  or 
death.  Act  No.  44  of  Acts  of  1902, 
p.  49. 


8«$ 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[17  A.L.R. 


Ili*  PhyaUHan**    certificate    as   part   at 
proofs  of  death, 

4i.  Generally. 

Where  a  physician's  certificate 
making  statements  as  to  the  cause  of 
the  death  of  the  insured,  which,  if 
true,  would  vitiate  the  policy,  is  fur- 
nished to  the  insurer  as  part  of  the 
proofs  of  death,  either  voluntarily  or 
by  a  requirement  of  the  policy  that 
the  cause  of  death  shall  be  stated,  the 
certificate,  although  not  admissible  as 
original  evidence  of  the  cause  of 
death,  is  admissible  in  an  action  a- 
gainst  the  insurer  as  an  admission 
against  the  interest  of  the  benefici- 
ary. 

United  Statea — ^^tna  L.  Ins.  Co. 
V.  Ward  (1891)  140  U.  S.  76,  85  L.  ed. 
871,  11  Sup.  Ct.  Rep.  720,  affirming 
(1889)  38  Fed.  650;  De  Camp  v.  New 
Jersey  Mut.  L.  Ins.  Co.  (1873)  21 
Pittsb.  L.  J.  162,  Fed.  Cas.  No.  3,719; 
Dreier  v.  Continental  L.  Ins.  Co. 
(1885)  24  Fed.  670. 

Colorado. — Denver  L.  Ins.  Co.  v. 
Price  (1902)  18  Colo.  App.  30,  69  Pac. 
813. 

District  of  Columbia. — Day  v.  Mu- 
tual Ben.  L.  Ins.  Co.  (1874)  1  Mac- 
Arth.  598. 

Illinois. — Modern  Woodmen  v.  Da- 
vis (1900)  184  111.  286,  56  N.  E.  800, 
afiirming  (1899)  84  111.  App.  489; 
Vail  V.  North  American  Union  (1915) 
l6l  111.  App.  297. 

Indiana. — See  Continental  L.  Ins. 
Co.  V.  Yung  (1888)  118  Ind.  159,  8 
Am.  St.  Rep.  680,  15  N.  E.  220. 

Iowa. — Nelson  v.  Nederland  L.  In^. 
Co.  (1900)  110  Iowa,  600,  81  N.  W- 
807. 

Kentucky. — Supreme  Lodge,  K.  P. 
V.  Bradley  (1908)  83  Ky.  L.  Rep.  418, 
109  S.  W.  1178. 

Michigan. — ^Krapp  v.  Metropolitan 
L.  Ins.  Co.  (1906)  148  Mich.  369,  114 
Am.  St.  Rep.  651,  106  N.  W.  1107. 

Minnesota. — Bentz  v.  Northwestern 
Aid  Asso.  (1889)  40  Minn., 202,  2 
L.R.A.  784,  41  N.  W.  1037. 

Missouri. — Coscarella  v.  Metropoli- 
tan L.  Ins.  Co.  (1918)  175  Mo.  App. 
180,  157  S.  W.  878 ;  Stephens  v.  Metro- 
politan L.  Ins.  Co.  (1915)  190  Mo.  App. 
678,  176  S.  W.  258 ;  Hicks  v.  Metropoli- 
tan  L.  Ins.  Co.  (1916)   196  Mo.  App. 


162,  190  S.  W.  661.  Compare  Frazier 
V.  Metropolitan  L.  Ins.  Co.  (1911)  161 
Mo.  App.  709,  141  S.  W.  986;  Neudeck 
V.  Grand  Lodge,  A.  0.  U.  W.  (1896) 
61  Mo.  App.  97. 

New  York. — Cushman  v.  United 
States  L.  Ins.  Co.  (1877)  70  N.  Y.  72; 
Buffalo  Loan,  Trust  &  S.  D.  Co.  v. 
Knights  Templar  &  M.  Mut.  Aid  Asso. 
(1891)  126  N.  Y.  450,  22  Am.  St.  Rep. 
889,  27  N.  E.  942,  affirming  (1890)  56 
Hun,  808,  9  N.  Y.  Supp.  846;  Helwig 
V.  Mutual  L.  Ins.  Co.  (1892)  182  N.  Y. 
881,  28  AnL  St.  Rep.  578,  80  N.  E.  884, 
reversing  (1890)  58  Hun,  866, 12  N.  Y. 
Supp.  172;  Spencer  v.  Citizens'  Mut. 
L.  Ins.  Asso.  (1894)  142  N.  Y.  505,  87 
N.  E.  617 ;  Redmond  v.  Industrial  Ben. 
Asso.  (1896)  150  N.  Y.  167,  44  N.  E. 
769,  affirming  (1894)  78  Hun,  104,  28 
N.  Y.  Supp.  1075;  Klein  v.  Prudential 
Ins.  Co.  (1917)  221  N.  Y.  449,  117  N. 
E.  942;  Phillips  v.  New  York  L.  Ins. 
Co.  (1890)  66  Hun,  649,  9  N.  Y.  Supp. 
886;  Boland  v.  Industrial  Ben.  Asso. 
(1898)  74  Hun,  885,  26  N.  Y.  Supp. 
488;  Lund  v.  Masonic  Life  Asso. 
(1894)  81  Hun,  287,  80  N.  Y.  Supp. 
775;  Spitz  v.  Mutual  Ben.  Life  Asso. 
(1893)  5  Misc.  245,  25  N.  Y.  Supp. 
469;  Becker  v  Metropolitan  L.  Ins. 
Co.  (1904)  43  Misc.  99,  87  N.  Y.  Supp. 
980,  reversed  on  other  grounds  in 
(1904)  99  App.  Div.  5,  90  N.  Y.  Supp. 
1007;  Carmichael  v.  John  Hancock 
Mut.  L.  Ins.  Co.  (1904)  45  Misc.  59r, 
90  N.  Y.  Supp.  1088 ;  Christy  v.  Amer- 
ican   Temperance    Life    Ins.    Asso. 

(1910)  68  Misc.  178,  128  N.  Y.  Supp. 
740;    Wagner    v.    Orden    Allemania 

(1911)  71  Misc.  448,  128  N.  Y.  Supp. 
629 ;  Cohen  v.  Metropolitan  L.  Ins.  Co. 
(1914)  85  Misc.  406,  147  N.  Y.  Supp. 
484;  Chinnery  v.  United  States  Indus- 
trial Ins.  Co.  (1897)  15  App.  Div.  616, 
44  N.  Y.  Supp.  581;  Kipp  v.  Metropol- 
itan  L.  Ins.  Co.  (1899)  41  App.  Div. 
298,  58  N.  Y.  Supp.  494.  See  also 
Hanna  v.  Connecticut  Mut.  L.  Ins.  Co. 
(1896)  150  N.  Y.  526,  44  N.  E.  1099; 
O'Shaughnessy  v.  Workingman's  C6- 
op.  Asso.  (1895)  18  Misc.  188,  84  N.  Y. 
Supp.  170;  Howard  v.  Metropolitan 
L.  Ins.  Co.  (1896)  18  Misc.  74,  41  N. 
Y.  Supp.  83;  Boylan  v.  Prudential  Ins. 
Co.  (1896)  18  Misc.  444,  42  N.  Y. 
Supp.  52;   Donnelly  v.  Metropolitan 
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•L.  Ins.  Co.  (1904)  43  Misc.  87,  86  N. 
Y.  Supp.  790.  Compare  MuUer  v.  Or- 
-den  Germania  (1892)  29  Jones  &  S. 
48,  18  N.  Y.  Supp.  794. 

Pennsylvania. — ^Baldi  v.  Metropoli- 
tan L.  Ins.  Co.  (1904)  24  Pa.  Super. 
Ct.  275,  later  appeal  in  (1906)  30  Pa. 
Super.  Ct.  213;  Rondinella  v.  Metro- 
politan L.  Ins.  Co.  (1904)  24  Pa.  Su- 
per. Ct.  293,  later  appeal  in  (1906)  30 
Pa.  Super.  Ct.  223; 

South  Dakota. — Dischner  v.  Piqua 
Mut.  Aid  &  Acci.  Asso.  (1901)  14  S. 
D.  436,  85  N.  W.  998. 

TexBB. — Compare  Commonwealth 
Bonding  &  Casualty  Co.  v.  Hendricks 
(1914)  —  Tex.  Civ.  App.  — ,  168  S.  W. 
1007;  Brotherhood  of  American  Yeo- 
men V.  Hickey  (1917)  —  Tex.  Civ.  App. 
— ,  191  S.  W.  162;  North  American 
Acci.  Ins.  Co.  v.  Miller  (1917)  —  Tex. 
Civ.  App.  — ,  193  S.  W.  750. 

In  Continental  L.  Ins.  Co.  v.  Yung 
(1888)  113  Ind.  159,  3  Am.  St.  Rep. 
630,  15  N.  E.  220,  an  insurance  com- 
pany asked  the  court  to  charge  the 
jury,  in  substance,  that  if  the  certifi- 
cate of  the  death  of  the  insured,  made 
by  the  attending  physician  and  fur- 
nished to  the  company  by  the  plaintiff 
or  her  son,  contained  a  statement  to 
the  effect  that  the  insured  died  of 
Bright's  disease,  then  that  statement 
might  be  considered  by  the  jury  as 
tending  to  support  the  theory  that  the 
insured  was  afflicted  with  that  ail- 
ment at  the  time  he  signed  the  appli- 
cation for  insurance.  The  court  de- 
clined so  to  charge,  but,  as  pertinent 
to  that  subject,  instructed  the  jury 
that  if  the  certificate  contained  a 
statement  of  the  disease  of  which  the 
insured  died,  the  jury  might  regard 
that  statement  as  true.  In  approving 
this  action  on  the  part  of  the  trial 
court,  it  was  held  that  the  inference 
to  be  drawn  from  the  statement  in 
the  certificate  of  the  attending  physi- 
cian concerning  the  immediate  cause 
of  the  death  of  the  insured  was  a 
proper  subject  for  argument  to  the 
jury,  but  that  it  was  not  a  question  of 
law  as  to  which  the  court  might  in- 
struct the  jury. 

When  it  is  not  contradicted  or  ex- 
plained, a  physician's  certificate  as 
to  the  cause  of  death  may  become  con- 


clusive against  the  plaintiff's  right  to 
recover.  Stephens  v.  Metropolitan  L. 
Ins.  Co.  (1915)  190  Mow  App.  673,  176 
S.  W.  253;  Hanna  v.  Connecticut  Mut. 
L.  Ins.  Co.  (1896)  160  N.  Y.  526,  44  N. 
£•  1099;  Proppe  v.  Metropolitan  L. 
Ins.  Co.  (1895)  13  Misc.  266,  34  N.  Y. 
Supp.  172;  Donnelly  v.  Metropolitan 
L.  Ins.  Co.  (1904)  43  Misc.  87,  86  N. 
Y.  Supp  790;  Kipp  v.  Metropolitan  L. 
Ins.  Co.  (1899)  41  App.  Div.  300,  58 
N.  Y.  Supp.  494.  in  Hanna  v.  Con- 
necticut Mut.  L.  Ins.  Co.  (1896)  150 
N.  Y.  526,  44  N.  E.  1099,  supra,  the 
court  said:  "The  difficulty  with  the 
plaintiff's  case  is  that  there  was  no 
evidence  with  respect  to  the  cause  of 
the  death  of  the  insured,  other  than 
that  it  was  the  result  of  intemperance. 
That  evidence  was  furnished  through 
the  plaintiff  to  the  defendant  in  the 
certificates  which  she  delivered  to  the 
defendant's  agent  when  making  her 
demand  of  payment  of  the  policy. 
Upon  those  proofs  as  so  furnished  the 
insurance  company  had  the  right  to 
rely  on  her  representations,  unless 
and  until  explained.  They  operated 
as  admissions  by  her  of  a  material 
•fact,  and  were  competent  evidence 
against  her,  under  the  .rule  as  to  ad- 
missions against  interest. 
This  plaintiff  was  not  concluded  by 
the  proofs  of  death  which  she  had 
presented.  Prima  facie,  they  were 
true  statements;  but  it  was  open  to 
her  to  give  evidence  changing,  or  cor- 
recting, the  facts  therein  appearing  to 
have  been  stated  by  or  for  her.  In 
fact,  they  called  upon  her  to  show 
that  her  allegation  in  the  complaiitt 
as  to  the  death  being  caused  by  con- 
sumption of  the  bowels  was  true. 
Had  that  been  done,  and  had  it  thereby 
appeared  by  some  evidence  that  the 
cause  of  death  was,  or  could  have 
been,  other  than  as  stated  in  the  cer- 
tificates, and  an  inference  permitted 
that  the  statements  in  the  proofs  as 
to  the  cause  of  death  were  incorrect, 
a  question  would  have  been  presented 
for  the  jury  to  determine.  But  the 
case,  when  the  plaintiff  rested,  was 
destitute  of  any  evidence  which  even 
tended  to  show  that  the  representa- 
tions and  statements  made  and  fur- 
nished by  the  plaintiff  to  the  defend- 
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ant  were  not  true.  The  plaintiff 
had  not  seen  her  husband  for  a 
month  prior  to  his  death,  and,  there- 
fore, was  unable  to  say  that  he  had 
not  died  from  the  cause  stated  in 
the  certificate  of  the  physician 
which  she  presented  to  the  company 
and  upon  which  she  based  her  own 
certificate.  It  is  true  that  she  testified 
to  the  fact  that,  in  the  past,  her  hus- 
band had  suffered  from  diarrhoea,  and 
had  used  spirituous  liquors  by  the  ad- 
vice of  a  physician,  and  to  relieve  his 
•sufferings;  but  that  was  not  at  all  in- 
compatible with  the  fact  that  his 
death  eventually  was  caused  by  in- 
temperance. The  testimony  of  the 
physician,  who  was  examined  as  a 
witness  in  her  behalf,  was  valueless 
to  contradict  the  certificate;  because 
his  attendance  upon  the  deceased  had 
been  for  a  short  period  only,  and  that 
more  than  four  years  before  the  death. 
It  is  a  singular  and  a  very  pregnant 
fact  that  the  plaintiff  did  not  attempt 
to  explain  away  the  damaging  effect 
of  her  admissions  in  the  certificate  by 
some  evidence,  either  of  some  other 
physician  who  had  known  the  de- 
ceased, or  of  some  personal  acquaint- 
ance. •  •  •  The  result  was  that, 
when  the  plaintiff  rested  her  case,  but 
one  inference  was  permissible,  and 
that  was  that  the  facts,  which  the 
plaintiff  had  represented  to  the  de- 
fendant in  the  certificate  accompany- 
ing her  demand  for  payment,  were 
true  and  incapable  of  being  contra- 
dicted." 

But  wliere  evidence  is  admitted 
tending  to  contradict  the  cause  of 
death  as  stated  in  the  physician's  cer- 
tificate, this  tends  to  obviate  the  effect 
of  the  contrary  admission  }n  the 
proofs  of  death,  to  change  or  correct 
the  facts  so  appearing  to  be  admitted, 
and  to  raise  an  issue  on  the  fact,  and 
is  sufficient  to  authorize  a  finding,  not 
only  that  no  admission  was  intended, 
but  also  that  the  fact  is  otherwise 
than  it  was  stated  by  the  proofs. 
Boylan  v.'  Prudential  Ins.  Co.  (1896) 
18  Misc.  444,  42  N,  Y,  Supp.  52. 

Likewise,  where  evidence  in  contra- 
diction of  the  certificate  of  the  physi- 
cian appears  from  a  paper  subscribed 
by  the  plaintiff,  and  forming  a  part  of 


the  proofs  of  death  admitted  in  evi- 
dence,  this  tends  to  obviate  the  effeet 
of  the  physician's  statement.  How* 
ard  V.  Metropolitan  L.  Ins.  Co.  (1896) 
18  Misc.  74,  41  N.  Y.  Supp.  33. 

Nor  does  the'  fact  that  a  rule  of  a 
fraternal  order  required  the  filing  of 
a  physician's  certificate  as  to  the 
cause  of  death  estop  the  beneficiary 
from  combating  the  truth  of  the  phy- 
sician's statements.  Modern  Wood- 
men V.  Davis  (1900)  184  HI.  236,  56 
N.  E.  300,  affirming  (1899)  84  111.  App. 
439 ;  Triple  Tie  Ben.  Asso.  v.  Wheatley 
(1907)  76  Kan.  251,  91  Pac.  59. 

Likewise,  the  fact  that  the  form  of 
proof  of  loss  furnished  by  the  insur- 
ance company  required  the  attending 
physician  to  state  the  cause  of  the  in- 
sured's death  has  been  held  not  to 
estop  the  beneficiary  in  an  action 
against  the  company  from  denying 
the  truth  of  such  statement,  and  prov- 
ing that  the  death  of  the  insured  was 
due  to  any  cause  other  than  that 
therein  stated.  Denver  L.  Ins.  Co.  v. 
'  Price  (1902)  18  Colo.  App.  30,  69  Pac. 
313;  Vail  v.  North  American  Union 
(1915)  191  IlL  App.  297;  Triple  Tie 
Ben.  Asso.  v.  Wheatley  (1907)  76 
KaiL  251,  91  Pac.  59;  Mutual  L.  Ins. 
Co.  V.  Schmidt  (1880)  6  Ohio  Dec. 
Reprint,  901,  affirmed  in  (1883)  40 
Ohio  St.  112.  Compare,  however, 
Proppe   V.   Metropolitan   L.   Ins.   Co. 

(1895)  13  Misc.  266,  34  N.  Y.  Supp. 
172. 

In  Redmond  v.  Industrial  Ben.  Asso. 

(1896)  150  N.  Y.  167,  44  N.  E.  769, 
affirming  (1894)  78  Hun,  104,  28  N.  Y. 
Supp.  1075,  the  court  said  that  it  was 
unnecessary  to  decide  whether  the 
physician's  sworn  statement  in  the 
proofs  of  death  as  to  the  cause  of  the 
insured's  death  was  binding  as  an  ad- 
mission of  the  plaintiff,  since  it  ap- 
peared that  he  did  not  represent  the 
plaintiff,  and  the  furnishing  of  his 
sworn  statement  was  in  no  sense  the 
voluntary  act  or  admission  of  the 
plaintiff,  but  was  made  a  condition 
precedent  to  his  recovery  on  the  pol- 
icy of  the  contract  of  insurance. 

In  Muller  v.  Orden  Germania 
(1892)  21  Jones  &  S.  43,  18  N.  Y. 
Supp.  794,  it  appeared  that  the  plain- 
tiff was  required,  as  a  condition  pre- 
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cedent  to  the  enforcement  of  her  claiin» 
to  present  a  certificate  of  death  issued 
by  the  board  of  health  for  the  purpose 
of  establishing  the  death  of  the  in- 
suredy  proof  in  this  form  alone  being 
acceptable.  The  certificate  of  death 
furnished  by  the  attending  physician 
and  offered  in  evidence  stated  that 
the  "chief  cause  of  death  was  cancer 
of  the  uterus,  and  the  duration  of  dis- 
ease twa  years/*  The  statute  (Laws 
1882,  chap.  410,  §  604)  merely  re- 
quired physicians  to  specify  the  di- 
rect and  indirect  cause  of  death.  It 
was  held  that  the  evidence  showed 
that  the  statement  in  the  certificate 
that  the  duration  of  the  disease  was 
two  years  was  the  mere  opinion  of  the 
attending  physician,  and  that,  under 
the  statute,  tiiis  opinion  did  not  rise 
to  the  dignity  of  evidence,  prima  facie 
or  otherwise. 

In  Frazier  v.  Metropolitan  L.  Ins. 
Co.  (1911)  161  Mo.  App.  709,  141  S. 
W.  936,  it  appeared  from  the  uncon- 
tradicted  evidence  that  the  plaintiff 
made  the  doctor's  certificate  part  of 
the  proof  of  death  in  the  hour  of  her 
bereavement,  amid  the  distractions 
incident  thereto.  They  were  not  read 
by  or  to  her,  nor  were  their  contents 
or  purport  explained.  She  was  with- 
out her  glasses  and  could  not  read, 
and  signed  where  she  was  told  to  sign. 
It  was  held  that  all  this  was  sufficient 
to  justify  the  jury  in  giving  no  effect 
to  the  so-called  admissions. 

In  Neudeck  v.  Grand  Lodge,  A.  O. 
U.  W.  (1896)  61  Mo.  App.  97,  it  ap- 
peared from  the  certificate  of  the  phy- 
sician, which  was  part  of  the  proofs 
of  loss,  that  he  did  not  see  the  insured 
until  after  he  was  dead,  and  that  he 
judged  that  the  insured  died  of  apo- 
plexy, and,  from  the  history  of  the 
case,  he  judged  that  it  was  from  the 
excessive  use  of  alcohol.  In  holding 
that  the  certificate  was  inadmissible 
the  court  said:  "There  was  nothing 
in  the  contractual  relations  between 
Buddy  [insured]  and  defendant  re- 
quiring that  the  notification  of  the 
death  should  state  its  cause,  or,  if  so, 
that  such  notification  should  consti- 
tute evidence  of  it  on  a  trial  of  an  ac- 
tion at  law,  when  that  question  is 
material.  The  cause  of  the  death  was 
17  A.L.R.— 24. 


left  to  be  proved  by  common-law  evi- 
dence. It  would  be  strange,  indeed, 
if  the  learned  physician,  who  only 
looked  upon  the  inanimate  body  of 
Buddy,  could  be  permitted,  under  his 
certificate,  to  testify  his  opinion,  not 
only  as  to  the  disease  of  which  he  * 
died,  but  the  cause  of  the  disease, — 
the  latter  from  hearsay, — and  thus  es- 
tablish defendant's  defense.  The 
plaintiff  did  not  know  that  the  physi- 
cian had,  by  his  certificate,  stated  a 
fact  which,  if  true,  would  bar  her  right 
to  recover  the  sum  provided  in  the 
benefit  certificate,  and  could  in  no 
way  be  bound  by  his  statement  of  any 
material  fact  in  issue  between  her 
and  the  defendant  The  defendant 
could  not  convert  the  unauthorized 
statements  made  in  the  certificate  of 
the  physician  as  to  the  cause  of  the 
death  of  Buddy  into  evidence  of  that 
fact,  on  a  trial  of  an  action  at  law, 
where  that  is  the  vital  issue.  The 
certificate,  as  far  as  it  tends  to  prove 
the  cause  of  the  death,  for  the  reasons 
above  stated,  was  inadmissible  in  evi- 
dence." 

In  Brotherhood  of  American  Yeo- 
men V.  Hickey  (1917)  —  Tex.  Civ. 
App.  — ,  191  S.  W.  162,  it  appeared 
that  the  defendant  fraternal  benefit 
association  offered  in  evidence,  and 
the  trial  court  sustained  an  objection 
to  the  introduction  of,  the  proofs  of 
death,  which  included  the  certificate 
of  the  attending  physician.  The  court 
held,  as  there  was  no  condition  in  the 
policy  that  the  proofs  of  death  fur- 
nished under  the  terms  of  the  policy 
should  be  evidence  of  the  fact  in  a 
trial  on  behalf  of  the  defendant,  in 
order  to  make  the  testimony  admissi- 
ble ih  that  form,  rather  than  by  the 
form  of  depositions,  as  provided  by 
the  statutes,  there  would  have  to  be 
an  agreement  by  the  parties  to  use 
the  evidence  in  that  form. 

In  Commonwealth  Bonding  &  Cas- 
ualty Co.  V.  Hendricks  (1914)  —  Tex. 
Civ.  App.  — ,  168  S.  W.  1007,  it  was 
urged  that  a  physician's  certificate  of 
death,  stating  that  the  death  of  the 
insured  was  due  to  paralysis  of  the 
heart,  and,  from  the  history  of  the 
case,  was  caused  by  tetanus,  was  in- 
admissible for  any  purpose,  and  was 
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hearsay.  The  court  held,  however, 
that  as  the  policy  in  suit  required,  in 
the  event  of  an  accidental  death,  that 
the  insurance  company  be  notified  in 
writing  as  soon  as  possible,  with  full 
particulars  of  the  accident  and  in- 
jury, the  certificate  was  clearly  ad- 
missible, if  for  no  other  purpose,  to 
^how  that  the  foregoing  provision  of 
the  contract  had  been  complied  with. 
But  the  court  held  that  a  requested 
-charge  that  the  jury  should  not  con- 
.sider  the  certificate  as  in  any  way  es- 
tablishing the  cause  of  the  death  of 
:the  insured  should  have  been  given. 
In  North  American  Acci.  Ins.  Co.  v. 
Miller  (1917)  —  Tex.  Civ.  App.  — , 
193  S.  W.  750,  it  was  held  that  a  phy- 
.sician's  certificate  as  to  the  cause  of 
the  death  of  an  insured  was  not  ad- 
missible, as  it  was  merely  an  ex  parte 
-declaration  of  the  physician. 

b.  Waiver  of  privilege* 

That  a  physician's  certificate  as  to 
the  cause  of  the  death  of  the  insured 
is  furnished  by  the  beneficiary  as  part 

•  of  the  proofs  of  death  does  not  consti- 

^tute  a  waiver  of  the  provisions  of  a 
statute  prohibiting  a  physician  from 
disclosing  information  acquired  by 
him  in  his  professional  capacity,  and 
in  an  action  on  the  policy  his  testi- 
mony as  to  the  information  so  ac- 
quired is  not  admissible.  Fidelity  $ 
C.  Co.  V.  Meyer  (1912)  106  Ark.  91, 
44  L.R.A.(N.S.)  493,  152  S.  W.  995; 
Krapp  V.  Metropolitan  L.  Ins.  Co. 
(1906)  143  Mich.  369,  114  Am.  St. 
Rep.  651,  106  N.  W.  1107;  Salts  v.  Pru- 
dential Ins.  Co.  (1909)  140  Mo.  App. 
142,  120  S.  W,  714;  Frazier  v.  Metro- 
politan L.  Ins.  Co.  (1911)  161  Mo.  App. 
709,  141  S.  W.  936;  Hicks  v.  Metropol- 
itan L.  Ins.  Co.  (1916)  196  Mo.  App. 
162,  190  S.  W.  661 ;  Redmond  v.  Indus- 
trial Ben.  Asso.  (1894)  78  Hun,  104, 
28  N.  Y.  Supp.  1075,  affirmed  in  (1896) 
150  N.  Y.  167,  44  N.  E.  769;  Klein  v. 
Prudential  Ins.  Co.  (1917)  221  N.  Y. 
449,  117  N.  E.  942;  Becker  v.  Metro- 
politan L.  Ins.  Co.  (1904)  43  Misc.  99, 

-87  N.  Y.  Supp.  980,  reversed  on  other 
grounds  in  (1904)  99  App.  Div.  6,  90 

.  N.  Y.  Supp.  1007. 

Thus,  in  Fidelity  A  C.  Co.  v.  Meyer 


(Ark.)  supra,  an  action  oh  ah  insur- 
ance policy,  it  was  contended  by  the 
insurer  that  the  beneficiary  waived 
the  privilege  of  a  statute  prohibiting 
physicians  from  disclosing  informa- 
tion obtained  in  their  professional 
capacity,  by  furnishing  an  affidavit  of 
one  of  the  physicians  who  had  attend- 
ed the  insured  in  his  last  illness,  as 
part  of  the  proofs  of  death.  The 
court,  in  holding  that  the  physician's 
testimony  was  incompetent,  said :  ''We 
can  .  .  .  discover  no  valid  reason 
upon  which  a  waiver  can  be  founded. 
According  to  the  weight  of  authority, 
where  a  policy  of  insurance  does  not 
itself  contain  a  provision  for  waiver 
of  the  privilege,  the  introduction  in 
evidence  of  a  certificate  of  death 
given  by  a  physician  of  the  insured 
does  not  waive  the  provisions  of  the 
statute  against  physicians  testifying 
concerning  information  received  in 
the  course  of  professional  employ- 
ment." 

So,  in  the  case. of  Hicks  v.  Metro- 
politan L.  Ins.  Co.  (1916)  196  Mo. 
App.  162,  190  S.  W.  661,  it  appeared 
that  a  certificate  of  the  physician  who 
attended  the  insured  in  her  last  ill- 
ness was  furnished  by  the  plaintiff  to 
the  defendant  as  part  of  the  proofs  of 
the  death  of  the  insured.  In  an  ac- 
tion on  the  policy  the  defendant 
called  the  physician,  and  sought 
to  elicit  testimony  from  him  respect- 
ing the  condition  of  the  insured's 
health  at  the  time  of  the  issuance 
of  the  policy,  which  he  had  ac- 
quired in  his  professional  capacity 
as  the  insured's  physician.  It  was 
held  that  the  plaintiff  did  not  waive 
the  privilege  of  claiming  the  incom- 
petency of  the  physician  as  a  witness 
by  filing  the  physician's  certificate  as 
part  of  the  proofs  of  death,  although 
the  policy  contained  a  clause  that  all 
the  contents  of  the  proofs  of  death 
should  be  evidence  of  the  facts  there- 
in stated  in  behalf  of,  but  not  against, 
the  company.  See,  to  the  same  effect, 
Redmond  v.  Industrial  Ben.  Asso. 
(1894)  78  Hun,  104,  28  N.  Y.  Supp. 
1075,  aflirmed  in  (1896)  150  N.  Y.  167, 
44  N.  E.  769;  Becker  v.  Metropolitan 
L.  Ins.  Co.  (1904)  43  Misc.  99,  87  N.  Y. 
Supp.  980,  reversed  on  other  grounds 
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in  (1904)  99  App.  Div.  6,  90  N.  Y. 
Supp.  1007. 

In  Frazier  v.  Metropolitan  L.  Ins. 
•Co.  (1911)  161  Ma.  App.  709,  141  S. 
W.  986,  it  was  held  that  where  the 
l)hysician's  certificates  of  death  fur- 
nished with  the  proofs  of  loss  con- 
tained disclosures  of  a  privileged  na- 
ture, but  the  beneficiary  had  no 
Imowledge  whatever  of  the  contents 
•of  the  certificates,  there  was  no  waiv- 
er of  the  privilege  accorded  by  the 
^statute,  and  that  the  testimony  6f  the 
physician  as  to  the  cause  of  death 
'was  inadmissible. 

Likewise,  in  Krapp  v.  Metropolitan 
L.  Ins.  Co.  (1906)  143  Mich.  869,  114 
Am.  St.  Rep.  651,  106  N.  W.  1107,  an 
action  on  an  insurance  policy,  it  ap- 
peared that  the  defendant,  in  order 
to  prove  that  the  insured  made  false 
statements  in  her  application  for  in- 
surance, submitted  in  evidence  cer- 
tificates of  the  deaths  of  some  of  the 
insured's  ancestors,  and  offered  to 
.prove  by  the  physician  who  had  made 
out  the  certificates  of  death,  the  caus- 
es of  the  deaths  of  the  ancestors 
named  in  the  certificates.  It  was  held 
that  the  physician's  testimony  was 
properly  excluded,  as  it  appeared  he 
bad  acquired  the  information  while 
acting  in  his  professional  capacity. 

In  Salts  V.  Prudential  Ins.  Co. 
(1909)  140  Ma  App.  142,  120  S.  W. 
714,  it  appeared  that  the  certificate 
of  a  physician  and  his  testimony  as 
to  the  cause  of  the  insured's  death 
were  excluded  from  evidence  because 
he  had  treated  the  insured  profession- 
ally during  her  lifetime.  It  was  in- 
sisted that  the  plaintiff  had  waived 
the  incompetency  of  the  witness,  and 
particularly  of  his  certificate  of  death, 
inasmuch  as  the  plaintiff  had  written 
the  following  in  the  proof  of  loss: 
"See  Dr.  ctf."  Since  it  appeared  that 
three  other  certificates  to  which  that 
notation  referred  had  been  made  out 
by  as  many  physicians,  and  since  the 
plaintiff  had  had  nothing  to  do  with 
getting  the  excluded  certificate,  the 
<^ourt  held  that  it  was  incompetent 
against  him.  The  court  also  held  that 
It  was  not  one  of  the  certificates  re- 
ferred to  in  the  proof  .of  loss. 

But  in  Klein  v.  Prudential  Ins.  Co. 


(1917)  221  N.  ¥•  449,  117  N.  E.  942, 
an  action  on  an  insurance  policy,  it 
appeared  that  a  certificate  of  the  phy- 
sician who  had  attended  the  insured 
in  his  last  illness  was  furnished  by 
the  beneficiary  as  part  of  the  proofs 
of  death.  It  was  held  that  it  was 
not  error  to  receive  the  testimony  of 
the  physician  that  the  insured  was 
sick  on  a  certain  date. 

That  a  physician's  certificate  ks  to 
the  cause  of  death  of  the  insured  is 
furnished  by  a  beneficiary  as  part  of 
the  proofs  of  death  does  not  consti- 
tute a  wiaiver  of  a  statute  prohibiting 
physicians  from  disclosing  confiden- 
tial communications,  so  as  to  make 
admissible  information  disclosed  in 
the  physician's  certificate  of  death 
which  was  acquired  by  him  in  his  pro- 
fessional capacity.  Dreier  v.  Conti- 
nental L.  Ins.  Co.  (1885)  24  Fed.  670; 
Nelson  v.  Nederland  L.  Ins.  Co.  (1900) 
110  Iowa,  600,  81  N.  W.  807;  Buffalo 
Loan,  Trust  &  S.  D.  Co.  v.  \Cnights 
Templar  &  M.  Mut.  Aid  Asso.  (1891) 
126  N.  Y.  450,  22  Am.  St.  Rep.  839,  27 
N.  E.  942,  affirming  (1890)  56  Hun, 
803,  9  N.  Y.  Supp.  346;  Proppe  v.  Met- 
ropolitan L.  Ins.  Co.  (1895)  13  Misc. 
266,  34  N.  Y.  Supp.  172.  Compare  the 
cases  cited  supra,  III.  a. 

Thus,  in  Dreier  v.  Continental  L.  Ins. 
Co.  (Fed.)  supra,  an  action  on  an  in- 
surance policy,  it  appeared  that  a 
physician's  certificate  was  furnished 
by  the  beneficiary  as  a  part  of  the 
proof  of  the  death  of  the  insured. 
The  defendant  relied  on  certain  state- 
ments made  by  the  physician  in  the 
certificate,  as  a  defense  to  the  action 
on  the  policy.  The  plaintiff  contend- 
ed that  these  statements  came  with- 
in the  rule  of  privileged  communica- 
tions between  physician  and  patient, 
and  therefore  could  not  be  considered. 
The  court,  in  holding  that  the  state- 
ments were  inadmissible,  said:  ''It 
is  true  that,  by  the  terms  of  the  pol- 
icy, the  plaintiff,  in  order  to  have  a 
right  of  action,  was  bound  to  furnish 
the  company  within  a  specified  time 
'satisfactory  proof  of  the  death;'  but 
this  did  not  entitle  the  company  to  go 
further,  as  it  seems  to  have  done,  and 
require  of  the  plaintiff  a  statement  by 
the  physician  of  his  knowledge  con- 
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cerning  the  previous  complaints  and 
ailments  of  the  deceased,  which,  prox- 
imately, at  least,  did  not  cause  the 
death;  and  I  see  no  reason  at  all  why 
such  statements,  when  so  obtained, 
should  become  available  to  the  com- 
pany as  evidence^  in  a  suit  upon  the 
policy,  of  facts  which  could  not  be 
shown  by  the  testimony  of  the  one 
who  made  the  statement.  The  law 
which  declares  communications  be- 
tween patient  and  physician  confiden- 
tial should  not  be  evaded  in  any  such 
way." 

^,  in  the  case  of  Nelson  v.  Neder- 
land  L.  Ins.  Co.  (1900)  110  Iowa,  600, 
81  N.  W.  807,  it  appeared  that  an  affi- 
davit made  by  the  insured's  physician 
was  submitted  by  the  beneficiary  as 
part  of  the  proofs  of  the  death  of  the 
insured.  The  affidavit  contained 
statements  as  to  the  cause  of  the 
death,  and  the  length  of  time  that  the 
insured  had  suffered.  In  an  action  on 
the  polfcy  the  beneficiary  objected  to 
the  afiidavit  being  received  in  evi- 
dence on  the  ground  that  it  would 
disclose  confidential  communications 
between  the  insured  and  his  physi- 
cian. The  court  held  that,  although 
it  might  be  admitted  as  an  admission 
by  the  beneficiary  that  its  contents 
were  true,  it  could  not  be  admitted 
to  disclose  knowledge  of  facts  ac- 
quired by  the  physician  in  his  profes- 
sional capacity. 

In  Buffalo  Loan,  Trust  &  S.  D.  Co. 
V.  Knights  Templar  &  M.  Mut.  Aid 
Asso.  (1891)  126  N.  Y.  450,  22  Am.  St. 
Rep.  839,  27  N.  E.  942,  afiirming 
(1890)  56  Hun,  803,  9  N.  Y.  Supp.  346, 
it  appeared  that  a  guardian  of  the  in* 


fant  plaintiff  furnished  a  physician's 
certificate  as  to  the  cause  of  the  death 
of  the  insured,  as  part  of  the  proofs 
of  death,  and  wholly  as  a  gratuitous 
act,  which  stated  facts  relieving  tlie 
insurer  from  liability.  In  an  action 
on  the  policy  it  was  held  that  the  eer- 
tificate  was  admissible  in,  evidence 
as  an  admission  by  the  guardian  of 
the  truth  of  the  facts  certified,  but 
that  this  admission  was  not  bindins^ 
on  the  infant  plaintiff. 

But  in  Proppe  v.  Metropolitan    Xa. 
Ins.  Co.  (1895)  18  Misc.  266,  34  N.  IT. 
Supp.  172,  it  appeared  that  the  cer- 
tificate of  the  physician  stated  a  cause 
of  death  relieving  the  insurer  of  lia- 
bility, and  that  the  plaintiff  made  tliis 
certificate  a  part  of  her  statement  of 
claim  by  stating,  in  answer  to    tlie 
question   as  to  the  cause  of  death, 
"See  doctor's  statement."    The  plain- 
tiff claimed,  however,  that  the  state- 
ment of  the  physician  did  not  bind 
her,  on  the  ground  that  it  was  privi- 
leged, under  the  statute.     The  court 
held  that  as  she  had  submitted  the 
proofs  of  death  and  made  their  con- 
tents  evidence  of  the  facts  therein 
stated,  she  could  not  offer  the  state- 
ment for  a  part  only  of  what  it  con- 
tained,  but  that  the   whole   became 
evidence.     Moreover,  the  court  held 
that,  as,  by  an  express  clause  of  the 
policy,  the  contents  of  the  proofs    of 
death  were  made  evidence  of  the  facts 
therein  stated,  this  condition  was  not 
only  a  waiver  of  privilege  on  the  part 
of  the  deceased,  but  an  agreement  and 
condition  binding  on  the  plaintiff. 

L.  W.  B. 


RE  ESTATE  OF  WILLIAM  H.  WATKINS,  Deceased. 

Washington  Supreme  Court   (Dept,  No,  l)'^June  22,  1921^ 

(_  Wash.  — ,  1C8  Pac.  721.) 

Will  —  intent  —  effect. 

1.  Whether  a  will  executed  as  part  of  the  ceremony  of  initiation  into 
a  secret  order  can  be  established  as  a  valid  will  depends  upon  the  intent 
with  which  it  was  executed. 

[See  note  on  this  question  beginning  on  page  876.] 
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(^  WoMh.  -^,  198  Pao.  711.) 

-^ytitof  initialloiicertflMMiy—TaUd-     executed   ae    part   of  the   ceremony 
ify.  of     initiation     into     a     secret     bo- 

L  A  will   IB  not  invalid   because     ciety. 

(Bridges  and  Mackintosh,  JJ.,  dissent.) 


Appeal  by  contestants  from  a  judgment  of  the  Superior  Court  for 
Adams  County  (Hill,  J.)  dismissing  a  proceeding  for  contest  of  the  alleged 
will  of  ttieir  decedent.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Lee  &  Kimball  and  W.  O. 
Lewis  for  appellants. 

Messrs.  Adams  A  Miller  and  Miles 
F.  Egbm»  for  respondents : 

The  instrument  executed  by  Mr. 
Wa^ns  was  a  will. 

Re  Kennedy,  159  Mich.  548,  28 
LRJL(N.S.)  417,  134  Am.  St.  Rep. 
743,  124  N.  W.  516,  18  Ann.  Gas.  892; 
Noble  V.  Fickes,  230  111.  594,  13  L.R.A. 
(N.S.)  1203,  82  N.  E.  950,  12  Ann.  Gas. 
282. 

Fsllertoii,  3.,  ddivered  the  opin- 
ion of  the  court : 

William  Henry  Watkins  died  in 
Adams  county^  in  this  state  on 
December  10,  1916,  leaving  estate 
therein  consisting  of  real  and  per- 
sonal property.  He  left  as  his  li^irs 
at  Law  four  children,  two  sons  and 
two  daughters,  each  of  whom  had 
reached  the  age  of  majority.  At  the 
time  of  his  death  no  wiU  was  found, 
and  one  John  C.  Allen  was  appoint- 
ed administrator  of  the  estate.  The 
administrator  proceeded  with  the 
administration  and  in  due  time  re- 
ported the  estate  as  ready  for  dis- 
tribution. At  this  time  one  of  the 
daughters  appeared  by  petition,  pro- 
ducing what  she  allegied  to  be  a  will 
of  the  decedent,  and  asked  that  the 
instrument  be  admitted  to  probate 
as  his  last  will  and  testament,  and 
that  the  property  of  the  estate  be 
distributed  according  to  the  terms 
thereof.  A  time  was  fixed  by  the 
court  for  hearing  the  petition,  at 
uliich  time  proofs  were  submitted 
of  its  due  execution  and  an  order 
entered  admitting  it  to  probate. 
This  was  done  over  the  protest  of 
certain  of  the  other  heirs  of  the  es- 
tate, and  proceedings  were  inune- 
diately  instituted  by  them  in  con- 
test of  the  wilL  llie  contest  was 
subsequently  heard,  resulting  in  an 


order  sustaining  the  will  and  a  dis- 
missal of  the  contest  proceedings. 

The  purported  will  was  found  in 
the  archives  of  a  secret  socie.^ 
known  generally  as  the  Masonic 
Order.  As  presented  here,  it  is  a 
sheet  of  paper  folded  so  as  to  form 
four  pages.  Heading  the  first  page 
were  printed  instructions  in  these 
words :  "Write,  now,  in  good  faith, 
your  last  will  and  testament  precise- 
ly as  if  you  were  about  immediately 
to  be  engaged  in  battle  and  expected 
to  fall  in  the  action.'' 

Following  this  were  the  printed 
words:      "In    the    name   of    God, 

Amen!    I,  ,  being  of  sound 

mind  and  memory,  but  knowing  the 
uncertainty  of  human  life,  do  now 
make  and  publish  'this,  my  last  will 
and  testament,  that  is  to  say.'' 

The  instrument  was  completed  so 
as  to  take  the  form  of  a  will  by  Mr. 
Watkins  himself.  He  wrote  his 
name  in  the  blank  space  left  in  the 
printed  form,  and  wrote  underneath 
it  the  following : 

"I  wish  m^  property,  whatever  it 
may  be,  divided  into  five  parts  and 
my  youngest  daughter  to  receive 
two  parts,  and  the  other  to  the  oth- 
er three  children. 

"W.  H.  Watkins." 

The  instrument  bears  the  name  of 
two  persons,  signing  in  the  place 
usually  accorded  witnesses.  The 
second  page  was  blank.  On  the 
third  page  there  were  printed  cer- 
tain admonitory  directions,  fol- 
lowed by  a  series  of  questions  to 
which  answers  were  required.  These 
were  followed  by  an  obligation, 
signed  by  Watkins,  in  which  he 
promised,  among  other  things,  that 
he  would  ''never  improperly  make 
known  the  mode  of  my  admission  in- 


874 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


to  this  de^ee."  The  fourth  page 
was  blank.  The  matter  on  the  third 
page  does  not  purport  to  have  rela- 
tion to  the  part  comprising  the  will. 
In  form  the  instrument  was  suffi- 
cient to  constitute  a  duly  executed* 
will,  provable  as  such  under  the  laws 
of  this  state. 

It  developed  in  the  testimony  that 
the  instrument  was  executed  on 
November  16,  1903,  some  thirteen 
years  prior  to  the  death  of  Mr.  Wat- 
kins,  at  a  time  when  there  was  be- 
ing conferred  on  him  a  degree  of  the 
secret  order  mentioned.  It  was  tes- 
tified by  members  of  the  order  that 
the  making  of  a  will  was  a  part  of 
the  ceremony  of  the  particular  de- 
gree, required  of  all  candidates  who 
had  not  theretofore  made  a  will. 
The  members  of  the  order  testifying 
did  not,  however,  altogether  agree 
as  to  the  purpose  of  the  requirement. 
One  testified  that  it  was  ceremonial 
only,  a  part  of  the  ritualistic  work, 
and  not  intended  as  a  testamentary 
disposition  of  property.  Two  others 
testified  to  a  contrary  view ;  the  sub- 
stance of  their  testimony  being  that 
all  members  of  the  order  who  had 
taken  this  degree  were  expected  to 
die  testate,  and  that,  while  the  will 
executed  on  the  particular  occasion, 
like  all  other  wills,  was  subject  to 
modification  by  subsequent  codicils 
or  revocation  by  subsequently  exe- 
cuted wills,  it  is  intended  and  re- 
garded as  testamentary. 

There  would  seem  to.  be  no  legal 
objection  to  regarding  a  will  so  exe- 
cuted as  a  valid  will.  The  time, 
place,  or  circumstances  of  the  execu- 
tion of  an  instrument  in  form  tes- 
tamentary are  material  only  as  they 
bear  upon  the  question  of  intent.  It 
is  well  settled,  of  course,  that  an 
instrument  offered  for  probate  as  a 
will,  however  formal  may  have 
been  its  execution,  will  not  be  ad- 
mitted to  probate  as  such  unless  it 
was  executed  by  the  testator  with 
testamentary  intent.  If  it  is  execut- 
ed under  compulsion,  undue  influ- 
ence, as  a  part  of  a  ceremonial,  for 
the  purpose  of  deception,  or  for  the 
purpose  of  perpetrating  a  jest,  it  is 
not  a  will,  but  the  fact  that  it  was 


executed  at  a  time  when  the  testator* 
was  taking  a  degree  in  a  secret  or- 
der is  not  alone  sufficient  to  reject 
it  as   a   valid  tes-  ,,  „ 
tamentary    disposi-  XiJtttSL*  *" 
tion  of  property.    A  viif^t?".''"' 
valid   will   may  be         .  .  ' 
made  under  these  circumstances  ag^ 
well  as  under  any  other.    The  ques- 
tion being  one  of  intent,  if  it  fairly 
appears  that  the  testator  intended  it 
as  his  will,  there  is  no  valid  legal- 
reason,  because  of  the  place  of  its 
execution,  why  the  courts  should  not. 
give  it  effect  as  such. 

It  remains  to  inquire  whether  the 
testator  intended  the  instrument  ta 
be  his  will  and  testament.  The  evi- 
dence on  the  question  is  somewhat 
meager,  but  we  think  the  decided 
weight  of  the  evidence  is  that  he  so 
regarded  it.  The  surviving  witness 
to  the  will  testified  that  it  was  exe-- 
cuted  with  testamentary  intent,  and 
that  the  testator  at  the  time  of  its 
execution  declared  it  to  be  his  last 
will  and  testament.  His  evidence 
was  taken  by  deposition,  to  which 
were  attached  cross  interrogatories. 
To  one  of  these,  inquiring  whether 
the  testator  talked  with  him  about  it 
or  to  anyone  else  in  his  presence  con- 
cerning it,  the  witness  answered: 
"All  he  said  was  that  if  he  never 
made  another  will,  that  one  would 
do.  I  can't  remember  that  he  said 
anjrthing  else." 

It  appeared,  however,  from  the 
testimony  of  another  witness  that  at 
the  close  of  the  ceremony  Mr.  Wat- 
kins  remarked,  "That  is  quite  a 
josh."  It  is  argued  that  this  shows 
that  Mr.  Watkins  himself  did  not 
regard  the  making  of  the  will  to  be 
anything  more  than  a  ceremonial. 
But  we  think  the  witness's  tes- 
timony as  a  whole  shows  that  the 
remark  was  made  with  reference  to 
the  requirement  that  a  will  be  exe* 
cuted,  rather  than  to  the  instrument 
executed  as  a  will ;  a  part  of  the 
witness's  further  testimony  being 
the  following: 

Q.  Was  there  anything  said  by 
Mr.  Watkins  as  to  whether  or  not 
he  was  executing. a  will? 

A.  Yes,  sir;  it  was  ekpressly  un- 
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derstood  that  he  was  executing  a 
will. 

Q.  What,  if  anything,  did  he  say 
witii  relation  to  having  made  a  will? 

A.  Well,  he  ^aid  that  that  was  his 
will ;  that  he  signed  tiiat  as  his  will, 
his  last  will  and  testament.  .  .  . 
As  I  say,  it  is  the  custom  that  the 
request  be  made  and  complied  with 
by  every  candidate.  He  is  asked  if 
he  has  made  a  will,  and,  if  he  has 
not,  he  is  requested  to  do  so,  and  he 
has  to  do  so  before  he  can  proceed 
any  further. 

The  disagreement  among  the 
members  of  the  order  as  to  the  pur- 
port of  the  requirement  is  not  of 

moment.  The  ques- 
tion in  each  case 
must  necessarily  be,  What  was  the 
intent  of  the  particular  individual? 
and  here,  we  think,  the  trial  judge 
correctly  determined  that  the  de- 
ceased executed  this  instrument  in- 
tending it  to  be  his  last  will  and  tes- 
tament. 

The  judgment  is  affirmed. 

Parker,  Ch.  J.,  and  Holcomb,  J., 

concur. 

Bridges,  J.,  dissenting: 

I  am  unable  to  concur  in  the  fore- 
going opinion.  I  readily  agree  with 
the  correctness  of  the  statement 
therein  that  no  instrument  should 
be  held  to  be  a  last  will  and  testa- 
ment unless  the  proof  shows  the  in- 
tent of  the  maker  that  it  should  be 
such.  But  mere  preponderance  of 
evidence  should  not  be  sufficient ;  the 
evidence  should  be  such  as  to  clear- 
ly, convincingly,  and  satisfactorily 
establish  the  intention.  I  do  not 
think  the  testimony  in  this  case  is 
of  the  class  indicated.  It  fails  to 
convince  me  that  the  maker  of  the 
purported  will  intended  it  to  be  a 
final  disposition  of  property.  The 
making  of  a  will  is  an  important  and 
solemn  business.  ,  The  testator 
usually  deliberates  the  subject,  and 
when  the  will  is  made  he  keeps  it  in 
his  possession  or  under  his  control. 
He  generally  chooses  his  own  time 
to  make  it  and  his  witnesses  to  it. 
It  seems  to  me  that  all  of  the  condi- 
tions and  .circumstances  surround- 
ing the  making  of  this  instrument 


argue  with  great  force  against  the 
idea  that  it  was  made  with  that  seri- 
ousness and  solemnity  with  which: 
wills  are  customarily  made.  As 
pointed  out  by  the  court's  opinion, 
it  was  made  as  a  part  of  the  rit- 
ualistic work  of  a  secret  society  into- 
which  the  deceased  was  being  ini- 
tiated. One  witness  testified  that 
the  deceased,  at  the  time  of  making: 
the  instrument,  said  he  thought  it 
was  "quite  a  josh."  The  testimony 
also  conclusively  shows  that  at  least 
some  of  the  members  of  the  socie^ 
who  had  previously  been  initiated, 
into  it,  and  who  probably  had  been, 
required  to  make  similar  purported 
wills,  believed  that  it  was  not  in- 
tended that  the  instrument  so  made 
was  to  be  considered  a  final  will  and 
testament.  The  deceased  here  may 
have  been  of  like  mind.  This  pur- 
ported will  was  made  some  thirteen 
years  prior  to  decedent's  death,  dur- 
ing all  of  which  time  it  was  lodged 
in  the  secret  archives  of  the  society. 
I  greatly  fear  that  the  holding  of 
the  court  in  this  case  will  lead  to 
the  presentation  and  probation  of 
many  instruments  in  the  form  of 
wills  which  were  never  intended  to 
be  such.  I  frankly  concede  that  a 
valid  will  might  be  made  under  the 
circumstances  this  instrument  was 
made,  but  certainly  the  testimony  of 
the  intention  of  the  testator  should 
be  much  stronger  than  is  shown  in 
this  case,  to  authorize  the  probation 
of  it  as  a  final  disposition  of  prop- 
erty. I  think  the  judgment  ought 
to  be  reversed. 

Mackintosh,  J.,  concurs  in  this  dis- 
sent. , 

NOTE. 

The  reported  case  (Re  Watkins, 
ante,  372)  is  the  only  case  found 
\^hich  considers  the  question  of  testa- 
mentary intent  where  a  will  is  exe- 
cuted as  part  of  the  ceremonies  of  the 
initiation  into  an  order  or  degree;  it* 
will  be  seen  that  there  is  no  element 
of  undue  influence  involved.  For  the 
question  when  a  will  is  deemed  con- 
tingent, see  the  annotation  to  Walker! 
V.  Hibbard,  11  A.L.R.  832. 
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W.  P.  BOWLING,  Receiver  of  New  River  Hardware  Company, 

V. 

CONTINENTAL  INSURANCE  COMPANY. 


Tfe&$  Tirginia  Supreme  Court  of  Appeals  ^  April  13$  1920* 

(86  W.  Va.  164,  103  S.  E.  285.) 

Insurance  — -  effect  of  receivership. 

1.  Where  a  fire  insurance  policy  provides  that  if  any  change  takes 
place  ''in  the  interest,  title,  or  possession  of  the  subject  of  insurance 
(except  change  of  occupants  without  increase  of  hazard),  whether  by 
legal  process  or  judgment,  or  by  the  voluntary  act  of  the  insured,  or  other- 
wise,'' the  policy  shall  be  void,  the  judicial  appointment  of  a  receiver  to 
administer  the  property,  who  takes  actual  possession  of  it,  does  not  con- 
stitute a  change  of  title  or  possession  within  the  meaning  of  the  forfeiture 
clause.  In  so  far  as  the  case  of  Bronson  v.  New  York  F.  Ins.  Co.  64  W. 
Va.  494,  asserts  a  contrary  doctrine  it  is  overruled. 

[See  note  an  this  question  beginmng  on  puge  382.] 


Pleading — action  on  insurance  policy 
—  policy  as  part. 

2.  Where  a  declaration  in  an  action 
to  recover  the  amount  of  an  insurance 
policy  follows  the  form  prescribed 
therefor  by  statute,  the  policy,  if  filed 
therewith,  becomes  part  of  the  plead- 
ing for  the  purposes  of  the  suit. 

Insurance  —  what  is  change  of  posses- 
sion. 

3.  The  change  of  possession  con- 
templated by  a  provision  of  this  char- 
acter is  a  change  in  the  lawful  right 
of  possession,  as  distinguished  from 
mere  occupancy,  and  refers  to  the  in- 
sured's possessory  right  rather  than  to 
his  physical  occupancy  of  the  premi- 
ses. Changes  of  occupants  without  in- 
crease of  hazard  are  expressly  ex- 
cepted by  the  policy. 

Receiver — effect  of  possession  by. 

4.  Where  a  receiver  acting  under 
judicial  appointment  and  direction 
takes  possession  of  property  intrusted 
to  his  care  and  management,  his  cus- 
tody is  more  that  of  a  temporary  occu- 
pant or  caretaker  representing  the 
court,  whose  ofiicer  he  is,  than  of  one 
entitled  as  of  right  to  the  possession. 
The  title  and  beneficial  right  remain 
in  the  owner. 

[See  23  R.  C.  L.  54.] 

Trial  —  question  for  Jury  —  increase 
of  insurance  hazard. 

5.  Whether  the  change  of  occu- 
pancy resulting  from  the  receiver's 
assumption  of  control  has  increased 

Headnotes  by  Lynch,  J. 


the  hazard  is  a  question  of  fact  to  be 
determined  in  each  case. 
[See  14  R.  C.  L.  1147.] 

Insurance  —  construction  of  policy. 

6.  If  the  language  of  a  forfeiture 
clause  in  an  insurance  policy  is  sus- 
ceptible of  two  constructions,  the  one 
more  favorable  to  the  insured  is  to  be 
adopted. 

[See  14  R.  C.  L.  926.] 

Corporation  —  reorganization  —  ef- 
fect. 

7.  Whether  the  reorganization  of  a 
corporation  with  the  same  ownership 
and  management  has  the  effect  of 
creating  a  new  and  distinct  corporate 
body,  or  merely  continues  the  exist- 
ence of  the  original  company  under  a 
new  name,  but  without  change  of 
identity,  depends  upon  the  terms  of 
the  statute  under  which  the  reorgani- 
zation is  effected,  the  provisions  of  the 
old  and  new  charters,  and  the  char- 
acter of  the  proceedings  attendant 
upon  the  reorganization. 

[See  7  R.  C.  L.  749.] 

Insurance  —  reorganization  of  cwpo- 
rate  ben^ciary  —  effect 

8.  If  a  new  and  different  corporate 
entity  is  created  by  the  reorganization, 
the  transfer  of  assets  from  the  origi- 
nal to  the  new  company,  without  the 
consent  of  the  insurer,  is  a  ^^ehange 
of  title''  within  the  meaning  of  the  for- 
feiture clause  of  the  policy. 


BOWLING  V.  CONTINENTAL  INS.  CO.  377 

{86  W.  Fa.  164,  166  S.  M,  t85.) 

Certification  by  the  Circuit  Court  for  Summers  County  for  deter- 
mination by  the  Supreme  Court  of  Appeals  of  questions  arising  upon  the 
overruling  of  a  demurrer  to  a  declaration  filed  to  recover  the  amount 
alleged  to  be  due  on  a  fire  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  T.  N.  Read  and  R  F.  Dun-     Co.  80  W.  Va.  8,  L.R.A.1917D,  1049, 


lap,  for  plaintiff: 

Plaintiff  had  sufficient  interest  in 
the  property  to  entitle  him  to  sue. 

19  Cyc.  746;  1  Cooley,  Briefs  on  Ins. 
p.  212;  18  Enc.  Law,  240. 

There  had  been  no  such  change  or 
transfer  in  the  title  as  to  require  the 
written  consent  of  the  company. 

1  Cooley.  Briefs  on  Ins.  p.  204; 
McCutcheon  v.  Ingraham,  82  W.  Va. 
878,  9  S.  E.  260;  Wood,  Fire  Ins. 
p.  558;  Houseman  v.  Home  Ins.  Co. 
78  W.  Va.  208,  L.R.A.1917A,  299, 
88  S.  E.  1048;  19  Cyc.  745;  18  Enc. 
Law,  242. 

No  change  in  the  possession  of  the 
property  had  taken  place  so  as  to  make 
the  policy  void. 

18  Enc.  Law,  258;  Keeney  v.  Home 
Ins.  Co.  71  N.  Y.  896,  27  Am.  Rep.  60; 
Georgia  Home  Ins.  Co.  v.  Bartlett, 
91  Va.  805,  50  Am.  St  Rep.  832, 21  S.  E. 
476. 

Messrs.  Morton  &  Mohler,  for^  de- 
fendant: 

Where  the  statutory  form  of  decla- 
ration is  used,  the  policy  contract  be- 
comes a  part  of  the  declaration. 

Staats  V.  Georgia  Home  Ins.  Co. 
57  W.  Va.  571,  50  S.  E.  815,  4  Ann. 
Cas.  541;  Hubbard  v.  Equitable  Life 
Assur.  Soc.  81  W.  Va.  667,  4  A.L.R. 
886,  96  S.  E.  811. 

A  contract  of  fire  insurance  is  one 
of  indemnity,  and  is  not,  before  loss, 
an  asset  of  the  insured. 

Joyce,  Ins.  §  24,  p.  123;  1  Words  & 
Phrases,  p.  557 ;  5  C.  J.  828. 

The  transfer  of  all  the  assets  of  the 
Hinton  Hardware  Company  to  the  New 
River  Hardware  Company,  by  the  reso- 
lutions of  the  stockholders  and  direc- 
tors of  the  former,  did  not  effect  an 
assignment  of  the  policy  sued  on  by 
the  Hinton  Hardware  Company  to  the 
New  River  Hardware  Company. 

2  May,  Ins.  §  379,  p.  847;  Bound 
Brook  Mat.  F.  Ins.  Asso.  v.  Nelson, 
41  N.  J.  Eq.  485,  5  Atl.  590;  Davis  v. 
Bremer  County  Farmers  Mut.  F.  Ins. 
Asso.  154  Iowa,  326,  134  N.  W.  860; 
Lahiff  V.  Ashuelot  Ins.  Co.  60  N.  H. 
75;  Lett  v.  Guardian  F.  Ins.  Co.  125 
N.  Y.  82,  25  N.  E.  1088;  Joyce,  Ins. 
§  2307 ;  Morgan  v.  American  Cent  Ins. 


92  S.  E.  84. 

A  policy  of  fire  insurance  is  void  if 
assigned  before  loss  without  the 
written  consent  of  the  company. 

Morgan  v.  American  Cent.  Ins.  Co. 
80  W.  Va.  1,  L.R.A.1917D,  1049,  92 
B.  E.  84;  StoUe  v.  jSAna  F.  &  M.  Ins. 
Co.  10  W.  Va.  546,  27  Am.  Rep.  593. 

The  appointment  of  a  receiver  in  a 
suit  to  take  charge  of  the  affairs  of  the 
insured  is  a  violation  of  the  contract 
and  prevents  recovery  of  loss  \inder 
it 

Bronson  v.  New  York  F.  Ins.  Co.  64 
W.  Va.  494,  19  L.R.A.(N.S.)  643, 
68  S.  E.  283,  16  Ann.  Cas.  868. 

Lynch,  J.,  delivered  the  opinion 
of  the  court: 

The  declaration  held  sufficient  on 
demurrer  and  certified  here  substan- 
tially presents  the  following  case  for 
adjudication:  The  Hinton  Hard- 
ware Company,  a  corporation  en- 
gaged in  a  wholesale  and  retail 
hardware  business  in  the  city  of 
Hinton,  procured  from  defendant 
February  8,  1915,  a  three-year  pol- 
icy of  insurance  against  damage  or 
destruction  by  fire  on  a  two-stor;^ 
metal  roof  frame  building  in  Hin- 
ton in  which  it  conducted  such  busi- 
ness. Some  time  in  the  month  of 
August  of  that  year  the  directors 
and  stockholders  decided  to,  and  by 
a  resolution  did,  effect  a  reorganiza- 
tion of  the  Hinton  Hardware  Com- 
pany under  the  name  of  the  New 
River  Hardware  Company,  for 
which  purpose  they  obtained  in  the 
regular  way  a  new  charter  and  re- 
organized, and  thereafter  transact- 
ed the  same  character  of  business 
carried  on  by  them  or  for  their  use 
and  benefit  under  the  former  cor- 
porate name.  The  Hinton  Hard- 
ware Company,  in  consideration  of 
the  assumption  of  its  indebtedness 
by  the  reorganized  company,  trans- 
ferred to  the  latter  its  assets,  includ- 
ing the  insured  building ;  the  stock- 
holders and  their  respective  shares 
and  interests  in  the  old  and  new 
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companies  being  identical  in  every 
particular.  On  April  21,  1917, 
about  ten  months  before  the  expira- 
tion date  of  the  insurance  policy, 
the  circuit  court  of  Summers  county 
appointed  W.  P.  Bowling  receiver  of 
the  assets  and  business  of  the  New 
River  Hardware  Company,  and 
Bowling  qualified  and  entered  upon 
the  discharge  of  the  duties  incident 
to  such  office,  and  took  into  his  pos- 
session the  stock  of  hardware  with- 
in the  building,  and  necessarily  the 
building  itself,  and  as  such  sued  to 
recover  the  amount  of  the  policy, 
the  building  having  been  totally  de- 
stroyed by  fire  three  days  before  the 
expiration  of  the  three-year  insur- 
ance term. 

The  ground  of  challenge  against 
the  sufficiency  of  the  declaration  is 
the  avoidance  of  the  policy,  which 
follows  the  usual  standard  form,  by 
reason  of  the  reorganization  of  the 
^  corporation  for  whose  security 
'  against  loss  or  damage  the  policy 
was  purchased  and  in  whose  name  it 
was  procured  and  written,  and  the 
change  wrought  in  the  possession  of 
the  property  insured  as  effected  by 
the  judicial  appointment  of  plain- 
tiff as  such  receiver,  both,  according 
to  the  claims  of  defendant,  having 
been  effected  contrary  to  the  express 
terms  of  the  policy  and  without  the 
consent  of  the  insurer  in  writing 
first  obtained.  As  the  declaration 
follows  the  form  prescribed  by  stat- 
ute for  cases  of  this  sort  (chap.  125, 
Code  1918,  §  61  [Code  1913,  § 
4815]),  the  contract  of  insurance, 

when     filed    there- 
with, becomes  part 

li:ioulTlM^virl  of  the  pleading  for 

the  purposes  of  the 
suit.  Staats  v.  Georgia  Home  Ins. 
Co.  57  W.  Va.  571,  50  S.  E.  815,  4 
Ann.  Cas.  541;  Hubbard  v.  Equi- 
table Life  Assur.  Soc.  81  W.  Va. 
663,  667,  4  A.L.R.  886,  95  S.  E.  811. 
The  provision  of  the  policy  relied 
on  as  the  main  ground  of  demurrer 
reads  thus:  "This  entire  policy, 
unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  here- 
to, shall  be  void  ...  if  any 
change,  other  than  by  the  death  of 
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an  insured,  take  place  in  the  in- 
terest, title,  or  possession  of  the  sub- 
ject of  insurance  (except  change  of 
occupants  without  increase  of  haz- 
ard), whether  by  legal  process  or 
judgment,  or  by  the  voluntary  act  of 
the  insured,  or  otherwise ;  or  if  this 
policy  be  assigned  before  a  loss.'' 

Subject  to  these  and  other  like 
and  similar  conditions,  the  contract 
was  made  by  defendant  and  accept- 
ed by  Hinton  Hardware  Company 
according  to  the  terms  of  the  policy, 
and  each  of  the  parties  thereto  is 
bound  and  controlled  by  the  terms, 
conditions,  and  stipulations.  The 
declaration  apparently  warrants  the 
assumption  that  plaintiff  took  im- 
mediate, coniplete,  and  exclusive 
jpossession  and  supervision  of  the 
assets  of  New  River  Hardware  Com- 
pany, including  the  building  insured. 
If  the  change  in  the  possession  of 
the  property  thus  wrought  by  him 
in  the  exercise  of  the  powers  so  con- 
ferred contravened  the  express  pro- 
vision of  the  insurance  contract,  it 
is  decisive  of  the  issue. 

One  of  the  vital  questions  upon 
demurrer,  therefore,  is.  Did  plain- 
tiff's possession  and  occupancy  of 
the  building  effect  the  change  for- 
bidden by  the  policy,  and  thereby 
excuse  defendant  from  the  liability 
conditionally  imposed  by  the  con- 
tract of  insurance?  Unless  disap- 
proved, the  decision  in  Bronson  v. 
New  York  F.  Ins.  Co.  64  W.  Va,  494, 
19  L.R.A.(N.S.)  643,  63  S.  E.  283, 
16  Ann.  Cas.  868,  is  decisive  of  the 
question  because  of  the  similarity 
of  the  facts  and  circumstances  of  the 
two  cases.  The  syllabus  furnishes 
a  reasonably  comprehensive  state- 
ment of  the  extent  and  purport  of 
the  decision.  It  reads :  "A  fire  in- 
surance policy  on  personal  property 
provides  that  if  any  change  takes 
place  in  the  interest,  title,  or  posses- 
sion of  the  property,  'whether  by 
legal  process  of  [or]  judgment,  or 
otherwise,'  the  policy  shall  be  wholly 
void.  The  appointment  of  a  receiv- 
er in  a  suit  to  take  possession  and 
control  of  the  property,  who  takes 
actual  possession  of  it,  prevents 
covery  of  loss  under  it." 
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That  the  character  of  the  properly 
insured  was  personalty  in  the  one 
case  and  realty  in  the  other  is  not 
material,  as  each  policy  contains  the 
same  provision  respecting  posses- 
sion. 

A  re-examination  of  the  facts  and 
circumstanqes  of  that  case  and  the 
authorities  cited  in  support  of  the 
argument  on  which  the  decision 
rests  raises  a  serious  doubt  as  to  the 
correctness  of  the  principles  assert- 
ed by  it.  It  seems  to  be  against  the 
weight  of  authority,  and  finds  but 
little  support  anywhere.  Two  cases 
directly  in  point  because  of  the  an- 
alogy of  the  facts  involved  are 
Southern  Pants  Co.  v.  Rochester 
German  Ins.  Co.  159  N.  C.  78,  74  S. 
E.  812,  and  Lancashire  Ins.  Co.  v. 
Boardman,  58  Kan..  339,  62  Am.  St. 
Rep.  621,  49  Pac.  92.  These  cases 
differ  vitally  from  the  Bronson  Case 
in  principle  and  holding.  They  as- 
sert the  proposition,  which  we  be- 
lieve to  be  sound,  that  a  receiver 
acting    under    appointment    of    a 

court,  who  takes 
and  holds  posses- 
sion of  property  in- 
trusted to  his  care  and  management, 
does  not  thereby  effect  such  a 
change  of  possession  as  falls  within 
the  meaning  of  the  forfeiture  clause 
of  fire  insurance  policies,  but  that 
the  possession  is  that  of  the  court 
through  him  as  an  officer,  who  holds 
it  for  the  benefit  of  the  parties  in- 
terested in  the  result  of  the  litiga- 
tion, including  the  insured  himself. 
This  is  not  a  new  doctrine.  As  said 
in  City  Bank  v.  Bryan,  76  W.  Va. 
481,  483,  L.R.A.1915F,  1219,  86  S. 
E.  9:  "A  receiver  is  the  officer  of 
the  court  that  appoints  him,  and  de- 
rives all  his  authority  from  its  de- 
crees and  orders,  and  is  accountable 
to  it  alone  for  the  faithful  adminis- 
tration of  his  office.  Immediately 
upon  his  appointment  and  qualifica- 
tion he  is  vested  with  the  right,  to 
the  ppssession  and  management  of 
the  assets  to  be  administered.  This 
is  especially  so  in  the  case  of  an  in- 
solvent corporation.  The  property 
of  which  a  receiver  has  charge  is  in 
custodia    legis.     His    appointment 
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and  qualification  are  a  sequestration 
of  the  property  by  the  court,  for  the 
purpose  of  administering  it  for  the 
best  interests  and  protection  of  the 
rights  of  all  persons  interested  in 
the  estate.  His  possession  is  the 
court  possession,  and  he  is  subject 
only  to  its  orders." 

See  also  Thompson  v.  Phenix  Ins. 
Co.  136  U.  S.  287,  34  L.  ed.  408,  10 
Sup.  Ct.  Rep.  1019,  wheve  it  is  said 
in  the  opinion :  "The  title  to  prop- 
erty in  the  hands  of  a  receiver  is  not 
in  him,  but  in  those  for  whose  bene- 
fit he  holds  it.  Nor,  in  a  legal  sense, 
is  the  property  in  his  possession.  It 
is  in  the  possession  of  the  court,  by 
him  as  its  officer." 

Clearly,  therefore,  in  a  receiver- 
ship proceeding  the  possession  is, 
that  of  the  court  through  the  receiv- 
er as  its  legal  officer,  who  holds  and 
administers  the  property,  under 
court  orders  and  directions,  for  the 
benefit  of  all  persons  who  may  have 
some  legal  claim,  or  right  to  its 
preservation. 

But  even  if  the  possession  of  the 
receiver  be  deemed  that  of  the  court, 
is  it  not  such  a  change  of  possession 
as  falls  within  the  condemnation  of 
the  insurance  policy  ?  Of  course  the 
safety  and  protection  of  the  insur- 
er is  dependent,  to  a  large  extent, 
upon  the  character  of  the  insured, 
not  alone  upon  his  integrity  and 
good  faith,  but  upon  his  habits  of 
carefulness,  prudence,  and  vigi- 
lance. The  clause  prohibiting  a 
change  in  interest,  title,  or  posses^ 
sion  was  inserted  in  the  policy  for 
the  purpose  of  avoiding  the  danger 
of  possible  carelessness.  But  it  is 
not  every  change  of  possession  that 
falls  within  this  prohibition.  The 
policy  itself  excepts  those  occurring 
as  a  result  of  the  death  of  the  in- 
sured, and  likewise  "changes  of  oc- 
cupants without  increase  of  hazard." 
Thus  there  is  disclosed  an  apparent 
purpose  to  attach  to  the  word  "pos- 
session" a  broader  significance  than 
ordinarily  inheres  in  the  term  "oc- 
cupant" or  "occupancy."  As  said  in 
Marcello  v.  Concordia  F.  Ins.  Co. 
234  Pa.  31,  38,  39  L.R.A.(N.S.)  366, 
82  Atl.  1092,  respecting  this  iden- 
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tical  provision :  "In  the  present  pol- 
icy the  word  'occupant'  seems  to  be 
used  to  indicate  actual  possession  or 
occupancy,  and  the  word  'posses- 
sion/ as  used  with  the  words  'in- 
terest* and  'title'  in  the  clause  in 
question,  seems  to  mean  legal  pos- 
session, or  possessory  right.  .  .  . 
We  do  not  find  that  there  was  any 
change  in  the  possession  except  the 
physical  occupancy  of  the  premises, 
which  is  not  forbidden  by  the  term 
of  the  policy  of  insurance," 

Upon  this  reasoning  the  court 
held  that  the  receiver  appointed  in 
the  case,  who  took  actual  possession 
of  the  properly  of  insured,  had  no 
possessory  right  in  the  legal  sense  of 
the  term,  but  was  merely  a  custo- 
dian or  caretaker  whose  duty  it  was 
to  conduct  the  sequestered  business 
so  as  to  maintain,  as  far  as  possible, 
its  continuity,  in  order  that,  if  the 
final  adjudication  should  be  in  favor 
of  the  owner,  his  property  and  busi- 
ness might  be  returned  to  him  With 
the  least  possible  damage  and  im- 
pairment. The  supreme  court  of 
appeals  of  Virginia,  in  the  recent 
case  of  ^tna  Ins.  Co.  v.  Aston,  123 
Va.  327,  96  S.  E.  772,  adopts  a  sim- 
ilar construction,  though  upon  some- 
what different  facts,  holding  that 

the  change  of  pos- 
7rpol.*e.^io"'*  session  contemplat- 
ed by  a  provision  of 
this  character  is  a  change  in  the 
lawful  right  of  possession  as  distin- 
guished from  mere  occupancy,  and 
refers  to  the  insured's  possessory 
right  rather  than  to  his  physical  oc- 
cupancy of  the  premises.  See  also 
2  Cooley,  Briefs  on  Ins.  p.  1723. 

The  appointment  of  a  receiver 
does  not  effect  a  change  of  title  to 
the  property.  He  is  merely  a  custo- 
dian or  caretaker  acting  for  and 

under  the  direction 

ff^pSileli^^^bV.  of  the  court,  whose 

representative  he  is. 
When  he  assumes  possession  of  the 
property,  he  does  so  in  the  capacity 
of  temporary  occupant,  whose  only 
duty  is  to  preserve  the  assets  in- 
trusted to  him  pending  the  deter- 
mination of  the  court  respecting 
conflicting  claims  thereto,  and,  if  in 


favor  of  the  owner,  to  return  hi& 
property  to  him  intact,  as  far  as 
possible  under  the  circumstances. 
The  receiver  enjoys  none  of  the 
benefici£^  incidents  which  ordinarily 
are  characteristic  of  a  legal  posses- 
sion. He  represents  not  his  own, 
but  the  interests  of  others.  The  title 
and  beneficial  right  remain  in  the 
owner,  though  for  the  time  being 
the  latter  is  removed  from  the  oc- 
cupancy and  administration  of  his 
property,  and  another  appointed  to 
act  temporarily  in  his  stead  and  for 
his  benefit  and  protection.  The  re- 
ceiver's custody  is  more  that  of  an 
occupant  than  of  one  entitled  as  of 
right  to  the  possession;  and  the 
policy  excepts  from  its  provisions 
"changes  of  occupants  without  in- 
crease of  hazard."  Whether  there 
has  been  an  increase 
of  hazard  is  a  ques-  JS?*'^^***** 

tion      to      be      deter-    fnerea«e  of 

mined  upon  the  trial  iSSISd"^* 
of  the  case.  Wal- 
radt  V.  Phoenix  Ins.  Co.  136  N.  Y. 
375,  32  Am.  St.  Rep.  752,  32  N.  E. 
1063.  The  power  exerted  through 
a  receivership  has  for  its  chief  pur- 
pose the  preservation  of  the  seques- 
tered property  tx)  meet  present  de- 
mands against  it.  Their  satisfac- 
tion entitles  the  owner  to  resume  the 
control  of  which  he  is  deprived  only 
temporarily,  often  for  his  own  pro- 
tection against  loss  or  damages,  as 
by  the  accumulation  of  the  costs  of 
litigation,  or  of  his  creditors,  some 
of  whom  otherwise  might  obtain  an 
unmerited  advantage  over  others 
not  similarly  situated  with  respect 
to  the  indebtedness  due  them.  Be- 
sides, the  owner  nevertheless  has 
such  an  interest  in  the  property  as 
entitles  him  to  apply  to  the  court 
for  the  redress  of  any  grievance  to 
which  he  may  improperly  be  sub- 
jected by  the  receiver. 

In  addition  to  the  authorities  cited 
above  in  support  of  the  conclusion 
reached  respecting  the  nature  and 
effect  of  the  receiver's  occupancy  of 
the  insured  premises,  there  are  oth- 
ers which,  though  somewhat  differ- 
ent in  their  facts,  yet  possess  an 
inferential  bearing  upon  the  ques- 
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tion  at  issue  sufficient  to  entitle 
them  to  citation.  Keeney  v.  Home 
Ins.  Co.  71  N.  Y.  896,  27  Am.  Rep. 
60;  Walradt  v.  Phoenix  Ins.  Co.  su- 
pra ;  Farmers'  F.  Ins.  Co.  v.  Baker, 
94  Md.  545,  51  Atl.  184;  Georgia 
Home  Ins.  Co.  v.  Bartlett,  91  Va. 
305,  50  Am.  St.  Rep.  832,  21  S.  E. 
476;  Thompson  v.  Phenix  Ins.  Co. 
136  U.  S.  287,  34  L.  ed.  408, 10  Sup. 
Ct.  Rep.  1019.  For  a  general  discus- 
sion of  the  question,  see  14  R.  C.  L. 
1122;  4  Joyce,  Ins.  2d  ed.  §  2288a; 
2  Cooley,  Briefs  on  Ins.  pp.  1747, 
1748,  and  Supplement,  vol.  6,  cor- 
responding pages;  Elliott,  Contr.  § 
4260 ;  notes  in  16  Ann.  Cas.  868,  and 
19L.R.A.(N.S.)  643.  If  it  becomes 
necessary  to  resort  to  the  rules  of 
interpretation  to  ascertain  the  true 
meaning  of  an  insurance  policy,  and 
it  is  susceptible  of  more  than  one 
construction,  the  one  most  favorable 

to  the  insured  is  to 
be  adopted,  accord- 
ing to  the  author- 
ities. Tucker  v.  Colonial  F.  Ins.  Co. 
58  W.  Va.  30,  51  S.  E.  86 ;  Downey 
V.  National  F.  Ins.  Co.  77  W.  Va. 
386,  87  S.  E.  487 ;  Prudential  F.  Ins. 
Co.  V.  Alley,  104  Va.  356,  51  S.  E. 
812.  As  the  conclusion  reached  is 
inconsistent  with  the  holding  in  the 
Bronson  Case,  64  W.  Va.  494,  19 
L.R.A.(N.S.)  643,  63  S.  E.  283,  16 
Ann.  Cas.  868,  we  therefore  over- 
rule it. 

The  remaining  question  for  con- 
sideration relates  to  the  reorganiza- 
tion of  the  Hinton  Hardware  Com- 
pany under  the  corporate  name  and 
charter  of  the  New  River  Hardware 
Company,  and  the  transfer  to  the 
latter  of  all  the  "assets"  of  the  for- 
mer, including  presumably  the 
building  insured.  Whether  the  con- 
veyance from  the  old  to  the  new 
company,  having  the  same  stock- 
holders and  manajBrement,  involved 
such  a  change  of  title  as  worked  a 
forfeiture  of  the  policy,  depends  up- 
on the  further  question  whether  the 
reorganization  had  the  effect  of 
creating  a  new  and  different  cor- 
porate body,  or  merely  continued  the 
existence  of  the  original  company 
under  a  new  name,  but  without  any 


change  of  identity.  The  latter  ques- 
tion is  sometimes  as  important  as  it 
is  difficult  of  solution.  For  its  cor- 
rect determination  it  is  necessary  to 
look  to  the  terms  of  r«.i««^*i«« 

._  _  CorporAilon— 

the  statute  under  •  r«orvaiiu«tion 
which  the  reorgani-  "*  *®^* 
zation  was  effected,  to  the  provisions 
of  the  old  and  new  charters,  and  the 
proceedings  attendant  upon  the  re- 
organization. Only  in  this  manner 
and  from  these  facts  can  we  deter- 
mine whether  it  was  the  intention  of 
the  legislature  in  authorizing  such 
procedure,  and  of  the  parties  in 
availing  themselves  of  it,  to  continue 
the  existing  corporation  without 
change  of  identity,  or  to  create  a 
new  and  different  corporate  entity. 
7  Fletcher,  Cyc.  Corp.  §§  4834,  4952, 
et  seq.,  4970;  5  Thomp.  Corp.  §§ 
5983  et  seq.;  2  Clark  &  M.  Priv. 
Corp.  §  339.  Generally,  however, 
upon  such  a  reorganization  a  new 
corporation  is  created.  7  Fletcher, 
Cyc.  Corp.  §  4953. 

The  declaration  does  not  state 
sufficient  facts  to  enable  us  to  de- 
termine the  true  effect  of  the  reor- 
ganization. It  is  silent  concerning 
'the  procedure  followed.  It  does  not 
disclose  the  nature  and  contents  of 
the  respective  charters,  or  whether 
the  original  corporation  was  imme- 
diately dissolved  upon  the  creation 
of  the  new,  or  continued  in  exist- 
ence. It  alleges  the  transfer  of  as- 
sets from  the  original  to  the  reor- 
ganized company,  but  states  that 
"said  transfer  was  purely  formal, 
and  that  thereby  there  was  no 
change  of  interest  of  any  stockhold- 
er ..  .  [or]  in  the  business  that 
was  being  conducted  for  the  pur- 
poses  for  which  any  of  the  property 
of  said  Hinton  Hardware  Company 
was  being  used ;  that  tiie  stockhold- 
ers in  the  New  River  Hardware 
Company  were  identical  with  those 
in  the  Hinton  Hardware  Company, 
and  that  each  stockholder  held  the 
same  proportion  of  stock  in  the  New 
River  Hardware  Company  that  he 
had  held  in  the  Hinton  Hardware 
Company." 

But   these    allegations   have   no 
material  bearing  upon  the  question 
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whether  the  two  companies  were  the 
same  or  diflferent  corporate  entities, 
and  do  not  constitute  a  prima  facie 
showing  that  there  was  no  change  of 
identity. 

If  they  are  separate  and.>distinct 
bodies,  however,  the  transfer  of  as- 
sets resulted  in  a  change  of  title 

within  the  meaning 

'or^r«"i:S?i;'rof  of  the  forfeiture 
corporate  clause  of  the  poucy. 

eSSIf.''*''''^"        Though    the    stock 

ownership  remained 
the  same,  the  new  corporate  entity 
was  distinct  from  the  old,  and  the 
title  held  by  the  one  cannot  reason- 
ably be  considered  the  title  of  the 
other.  A  new  and  different  legal 
person  is  now  the  owner  of  the  prop- 
erty insured,  and  there  are  no  eq- 
uitable considerations  here  present, 
based  upon  fraudulent  conduct  or 
otherwise,  which  sometimes  induce 
courts  to  disregard  the  corporate 
entity  and  look  to  the  ownership  be- 
hind it.     True  business  prudence 


should  have  led  the  insured  or  its 
successor  to  notify-  defendant  of  the 
reorganization  and  transfer  of  title, 
and  request  its  written  consent  to 
the  arrangement,  and,  if  the  latter 
had  refused  such  reasonable  request, 
then  to  reinsure  in  the  same  or  with 
a  different  company.  Having  failed 
to  do  so,  it  cannot  complain  that  the 
express  provision  of  the  contract  is 
enforced  against  it.  The  conclusion 
reached  by  us  is  supported  by  the 
only  two  cases  touching  the  subject 
which  a  diligent  search  has  brought 
to  our  attention.  Cremo  Light  Co. 
v.  Parker,  118  App.  Div.  845,  103 
N.  Y.  Supp.  710 ;  Miles  Lamp  Chim- 
ney Co.  V.  Erie  F.  Ins.  Co.  164  Ind. 
181,  73  N.  E.  107. 

For  these  reasons,  we  reverse  the 
ruling  of  the  lower  court,  sustain  the 
demurrer  to  the  declaration,  with 
leave  to  amend,  and  certify  our  con- 
clusion for  the  guidance  of  the  Irial 
court  in  further  proceedings  in  the 
case. 


ANNOTATION. 

Insurance:  appointment  of  receiver,  bankruptcy  or  insolvency  proceedings, 
or  assignment  for  benefit  of  creditors  as  change  in  interest,  title,  or  pos- 
session within  fire  policy. 


As  to  provisions  against  change  in 
interest,  title,  or  possession  as  affect* 
ed  by  a  deed  or  other  instrument 
which  was  merely  colorable,  or  has 
not  been  delivered,  see  annotation  in 
7  A.  L.  R.  1608. 

Effect  of  appolntmeiit  of  reeeiTor. 

The  rule  seems  well  settled  that 
the  appointment  of  a  receiver  does 
no  violate  a  provision  that  the  policy 
shall  be  void  if  any  change  takes 
place  in  the  interest,  title,  or  posses- 
sion of  the  insured  property,  the  pos- 
session under  such  circumstances  be- 
ing that  of  the  court,  through  the 
receiver,  who  holds  the  property  for 
the  benefit  of  all  parties  interested. 

United  States.  —  Thompson  v. 
Phenix  Ins.  Co.  (1890)  136  U.  S.  287, 
34  L.  ed.  408,  10  Sup.  Ct.  Rep.  1019; 
Small  V.  Westchester  F.  Ins.  Co. 
(1892)  51  Fed.  789. 

Kansaa  —  Lancashire  Ins.  Co.  y. 


Boardman  (1897)  58  Kan.  339,  62  Am. 
St.  Rep.  621,  49  Pac.  92. 

Maryland.  —  Farmers'  F.  Ins.  Co. 
V.  Baker  (1902)  94  Md.  545,  51  Atl. 
184. 

New  York.  —  Keeney  v.  Home  Ins. 
Co.  (1877)  71  N.  Y.  396,  27  Am.  Rep. 
60. 

North  Carolina.  —  Southern  Pants 
Co.  V.  Rochester  German  Ins.  Co. 
(1912)  159  N.  C.  78,  74  S.  E.  812. 

Pennsylvania  —  Marcel  lo  v.  Con- 
cordia F.  Ins.  Co.  (1912)  234  Pa.  31, 
39  L.R.A.(N.S.)  366,  82  Atl.  1090. 

Tennessee.  —  Herman  Bros.  v.  Katz 
Bros.  (1898)  101  Tenn.  118,  41  L.R.A. 
700,  47  S.  W.  86. 

Virginia.  —  Georgia  Home  Ins.  Co. 
V.  Bartlett  (1895)  91  Va.  305,  50  Am. 
St.  Rep.  832,  21  S.  E.  476. 

West  Virginia.  —  Bowling  v.  Con- 
tinental Ins.  Co.  (reported  here- 
with) ante,  376. 
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And  this  rule  was  adhered  to,  al- 
though, as  will  be  observed  subse- 
quently, most  of  the  policies  involved 
e&cpressly  provided  for  avoidance  in 
case  of  change  of  interest,  whether 
by  legal  process  or  otherwise. 

It  will  be  observed  that  in  the  re- 
ported case  (Bowling  v.  Co^ntinen- 
TAL  Ins.  Co.)  ante,  376,  the  judicial 
appointment  of  a  receiver  to  adminis- 
ter the  property,  who  took  actual  po«- 
aession,  was  held  not  to  constitute  a 
change  of  title  or  possession  within 
the  meaning  of  a  clause  providing 
that  if  any  change  should  take  place 
in  the  interest,  title,  or  possession  of 
the  subject  of  insurance  (except 
change  of  occupants  without  increase 
of  hazard),  whether  by  legal  process 
or  judgment,  or  by  the  voluntary  act 
of  the  insured,  or  otherwise,  the  pol- 
icy should  be  void.  The  court  here 
stated  that  in  so  far  as  Bronson  v. 
New  York  F.  Ins.  Co.  (1908)  64  W. 
Vm  494,  19  L.R.A.(N.S.)  643,  63  S.  E. 
283,  16  Ann.  Cas.  868,  asserted  a  con- 
trary doctrine,  it  was  overruled,  re- 
marking that  the  conclusion  in  that 
case  seemed  against  the  weight  of  au- 
thority, and  to  have  little  support 
ansrwhere. 

In  the  Bronson  Case,  just  referred 
to,  it  was  held  that  under  a  fire  pol- 
icy on  personal  property,  providing 
that  if  any  change  took  place  in  the 
interest,  title,  or  possession  of  the 
property,  '*whether  by  legal  process 
or  judgment  or  otherwise,"  the  policy 
should  be  wholly  void,  there  could  be 
no  recovery,  where  a  receiver  was  ap- 
pointed in  a  suit  to  take  possession 
of  the  property,  and  actual  possession 
was  taken.  As  before  indicated  this 
case  was  practically  overruled  by  the 
reported  case,  and  it  is  unquestion- 
ably out  of  line  with  the  general  rule. 

In  Southern  Pants  Co.  v.  Rochester 
German  Ins.  Co.  (N.  C.)  supra,  there 
was  held  to  be  no  change  in  the  inter- 
est, title,  or  possession  by  reason  of 
the  appointment  of  a  receiver  of  the 
insured  corporation,  and  this  conclu- 
sion was  reached  notwithstanding  a 
statute  vesting  title  to  the  property 
in  the  receiver,  which  the  court  held 
applicable  only  to  insolvent  corpora- 
tions,   stating    that    even    were    the 


plaintiff  company  insolvent  the  statute 
did  not  make  the  receiver  th^  sole 
owner  of  the  corporate  property,  but 
that  he  held  it  for  the  benefit  of  the 
equitable  owner,  the  corporation. 

And  the  appbintment  of  a  receiver 
to  take  possession  of  insured  property 
pending  a  proceeding  to  foreclose  a 
mortgage  thereon,  where  the  policy 
was  expressly  payable  to  the  mort- 
gagee, does  not  violate  a  condition  of 
the  policy  rendering  it  void  if  any 
change  takes  place  in  the  title  or  pos- 
session by  legal  process,  judicial  de- 
cree, or  voluntary  transfer  or  convey- 
ance, as  the  possession  of  the 
receiver,  as  an  officer  of  the  court,  be- 
ing for  the  benefit  of  all  parties  con- 
cerned, does  not,  as  between  the  mort- 
gagee and  the  insurer,  impair  or 
diminish  the  interest  of  the  latter  in 
the  insured  property.  Lancashire  Ins. 
Co.  V.  Boardman  (Kan.)  supra. 

And  the  appointment  of  one  co- 
partner, in  a  dissolution  proceeding, 
as  a  receiver  pendente  lite  of  the  in- 
sured copartnership  property,  the  re- 
ceiver continuing  the  business,  does 
not  constitute  such  a  change  in  the 
actual  custody  of  the  property  as  will 
violate  a  condition  of  a  policy  that  if 
the  insured  property  is  sold  or  trans- 
ferred, or  any  change  takes  place  in 
title  or  possession,  whether  by  legal 
process,  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance,  the  pol- 
icy shall  be  void;  as  his  appointment 
works  no  change  in  the  possession  of 
the  partnership,  the  legal  title  to  the 
property  remaining  in  the  latter,  and 
it  is  a  change  in  legal  title  only  that 
will  avoid  the  policy.  Keeney  v. 
Home  Ins.  Co.  (1877)  71  N.  Y.  396,  27 
Am.  Rep.  60,  reversing  (1874)  3 
Thomp.  &  C.  478. 

And  the  appointment  of  a  receiver 
to  take  charge  of  and  collect  the  rents 
from  leased  property,  which  was  in- 
sured in  the  name  of  a  trustee,  for 
the  benefit  of  the  property  owner's 
creditors,  whom  the  receiver  succeed- 
ed, does  not  violate  a  condition  of  a 
policy  rendering  it  void  if  any  change 
takes  place  in  title  or  possession  of 
the  property,  whether  by  sale  or  ju- 
dicial decree,  without  notice  to  the 
company    and    its    consent    indorsed 
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thereon,  as  the  appointment  of  a  re- 
ceiver did  not  work  such  a  ehange  in 
the  possession  or  title  of  the  property 
as  the  policy  contemplated,  or  render 
the  insured  less  watchful  in  guarding 
and  preserving  the  property  from  de- 
struction. Georgia  Home  Ins.  Co.  v. 
Bartlett  (Va.)  supra. 

And  the  taking  possession,  by  a  re- 
ceiver, of  insured  property  at  the  in- 
stance of  a  mortgagee,  to  whom  the 
loss  was  expressly  payable,  in  order 
to  preserve  the  value  of  the  insured 
property  as  security,  is  not  a  viola- 
tion of  a  condition  of  a  policy  provid- 
ing that  it  shall  be  void  if  the  insured 
property  be  levied  on  or  taken  into 
possession  or  custody  under  any  pro- 
ceeding in  law  or  equity,  whether 
there  is  any  change  of  possession  or 
not.  Farmers'  F.  Ins.  Co.  v.  Baker 
(1902)  94  Md.  545,  61  Atl.  184.  The 
court  observed  that  such  a  condition 
did  not  mean  a  taking  into  custody  as 
the  result  of  the  appointment  of  a 
receiver  for  the  insured  property  un- 
der such  circumstances,  as  such  ap- 
pointment was  an  incident  growing 
out  of  the  particular  situation,  and 
could  not  have,  and  was  not  intended 
to  have,  any  ultimate  effect  upon  the 
title  or  possession,  being  merely  an 
expedient  devised  to  meet  the  exigen- 
cy, the  intention  and  effect  being 
merely  to  make  temporary  provisions 
for  the  care  and  protection  of  the 
property  in  the  interest  of  all  con- 
cerned. 

And  the  appointment  of  a  receiver 
for  a  mortgagee  to  whom  a  policy  of 
insurance  was  expressly  payable,  aft- 
er the  destruction  of  the  insured 
property,  does  not  violate  a  condition 
of  the  policy  that,  if  any  change  shall 
take  place  in  the  title  or  possession 
of  the  property,  whether  by  sale, 
transfer,  or  conveyance,  in  whole  or 
in  part,  by  legal  process,  or  judicial 
decree,  the  policy  shall  be  void. 
Small  V.  Westchester  F.  Ins.  Co. 
(1892)  51  Fed.  789.  The  court  said 
that,  as  the  receiver  was  appointed 
after  the  loss  occurred  and  a  right 
of  action  therefor  had  accrued,  no 
forfeiture  thereby  occurred. 

And  where  a  policy  of  fire  insur- 
ance runs  to  a  receiver  in  a  designat- 


ed suit,  a  mere  change  of  receivers 
does  not  involve  a  change  of  title  or 
possession.  Thompson  v.  Phenix  Ins. 
Co.  (1890)  186  U.  &  287,  34  L.  ed. 
408,  10  Sup.  Ct.  Rep.  1019. 

And  in  Herman  Bros.  v.  Katz  Bros. 
(1898)  101  TeiUL  118,  41  L.R.A.  700, 
47  S.  W.  86,  the  court  denied  the  con- 
tention that  the  destruction  of  in- 
sured personalty  between  the  seizure 
thereof  upon  attachment  and  the  ap- 
pointment of  a  receiver  constituted 
an  increase  of  risk,  and  violated  a 
provision  rendering  a  policy  void  if 
any  change  takes  place  in  the  title 
or  possession  of  the  subject-matter 
of  insurance,  whether  by  legal  proc- 
ess or  judgment,  or  by  the  voluntary 
act  of  the  insured,  or  otherwise. 

Effeet  of  liaiikraptoy  or  taflolToaoy  pro« 
oeediass* 

The  weight  of  authority  sustains 
the  doctrine  that  voluntary  or  invol- 
untary bankruptcy  proceedings  will 
not  violate  a  condition  of  a  policy  of 
fire  insurance  against  the  sale  or 
transfer  of  insured  property,  if  loss 
occurs  prior  to  the  appointment  of  an 
assignee  or  trustee  in  bankruptcy,  as 
the  bankrupt's  title  to  the  insured 
property  is  not  devested  until  such 
appointment  is  made;  but  the  con- 
trary has  been  held,  with  one  excep- 
tion, where  a  loss  occurs  after  the 
appointment  and  qualification  of  an 
assignee  or  trustee ;  and  it  is  general- 
ly held  that  an  assignment  by  the 
insured  for  the  benefit  of  creditors 
will,  under  such  conditions  of  a  pol- 
icy, amount  to  a  sale  or  conveyance 
which  will  avoid  the  policy. 

The  first  branch  of  the  above  rule 
is  sustained  by  Fuller  v.  New  York 
F.  Ins.  Co.  (1904)  184  fifass.  12,  67  N. 
E.  879,  holding  that  a  condition  in  the 
Massachusetts  form,  declaring  the 
policy  void  if  the  insured  property  be 
sold  without  the  consent  of  the  com- 
pany, is  not  violated  where  loss  occurs 
after  the  insured's  adjudication  as  a 
voluntary  bankrupt  and  the  appoint- 
ment of  a  receiver,  but  before  the  ap- 
pointment of  a  trustee. 

The  same  position  was  taken  in 
Fuller  V.  Jameson  (1904)  98  App. 
Div.  53,  90  N.  Y.  Supp.  456,  affirmed 
without  opinion  in   (1906)  184  N.  Y. 
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M5,  77  N.  B.  1187,  nn  action  growing 
out  of  the  same  loss  as  that  In  the 
last  case,  under  a  policy  In  the  New 
York  standard  form,  the  condition  of 
which  was  that  the  policy  shall  be 
veid  if  any  change,  other  than  by 
death  of  the  insured,  takes  place  in 
the  "interest,  title  or  possession, 
.  .  .  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the 
insured,  or  otherwise.'* 

In  Fuller  v.  New  York  P.  Ins.  Co. 
(Mas&)  aupra,  as  already  indicated, 
it  was  assumed  that  a  receiver  was 
duly  appointed  before  the  fire,  where- 
as in  the  New  York  case  it  appeared 
that  the  order  appointing  a  receiver 
was  not  made  until  after  the  fire. 
The  court  said  that  the  result  was 
not  affected  by  the  provisions  of  the 
Federal  Bankruptcy  Act  of  1898  that 
the  trustee,  upon  his  appointment 
shall  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt  as  of 
the  date  of  the  adjudication  in  bank- 
ruptcy, since,  during  the  interim  be*- 
tween  the  adjudication  and  appoint- 
ment, the  bankrupt,  and  no  one  else, 
could  insure  the  property;  and  re- 
marked, in  this  connection,  that  a 
change  in  the  title  or  possession 
which  will  render  the  policy  void 
must  be  one  which  will  enable  some- 
one else,  having  the  right  and  title, 
to  take  out  a  new  policy. 

And  in  Marcello  v.  Concordia  F. 
Ins.  Co.  (1912)  234  Pa,  31,  39  L.R.A, 
(N.S.)  366,  82  Atl.  1090,  there  was 
held  to  be  no  change  in  the  interest, 
title,  or  possession,  within  the  mean* 
ing  of  a  policy  avoiding  it  in  case  of 
such  change,  by  reason  of  the  appoint- 
ment of  a  receiver  in  bankruptcy 
proceedings,  who,  without  dispos- 
sessing the  owner,  placed  a  watch- 
man upon  the  property,  effected  in- 
surance thereon,  and  advertised  the 
personal  property  for  sale,  the  loss 
having  occurred  a  few  days  before 
the  adjudication  of  bankruptcy. 

And  in  Gordon  v.  Mechanics'  &  T. 
Ins.  Co,  (1907)  120  La.  441,  15  L.R.A. 
(N.S.)  827,  124  Am.  St.  Rep.  424,  45 
So.  384,  14  Ann.  Cas.  886,  there  was 
held  to  be  no  breach  of  a  provision 
agrainst  change  of  interest,  title,  or 
possession,  where  the  day  before  a 
17  A.L.R.— 25. 


loss  oceurved  the  insured  ftled  a  peti- 
tion in  bankruptcy,  but  no  receiver  or 
trustee  was  i^pointed  until  several 
days  after  the  loss  had  occurred. 

The  second  branch  of  the  rule 
above  stated,  i.  e.,  that  the  condition 
is  violated  by  the  bankruptcy  of  the 
insured  if  loss  occurs  after  the  ap- 
pointment and  qualification  of  an  as- 
signee or  trustee,  on  the  ground  that 
the  insured's  title  to  the  insured  prop- 
erty is  thereby  transferred  to  such  as- 
signee or  trustee,  is  sustained  by 
Adams  v.  Rockingham  Mut.  F.  Ins. 
Co.  (1848)  29  Me.  292,  holdings  that 
the  voluntary  bankruptcy  of  the  in- 
sured, under  the  Federal  Bankruptcy 
Act  of  1841,  violated  a  provision  of 
a  mutual  fire  insurance  company's 
charter  that  the  alienation,  by  sale 
or  otherwise,  of  the  insured  property, 
should  avoid  the  policy. 

And  this  doctrine  was  applied  in 
Perry  v.  Lorillard  F.  Ins.  Co.  (1874) 
61  N.  Y.  214,  19  Am.  Rep.  272,  affirm- 
ing (1871)  6  Lans.  201,  holding  that 
the  condition  of  a  policy  of  fire  in- 
surance that  it  should  be  void  if  the 
insured  property  be  "sold  or  trans- 
ferred, or  any  change  take  place  in 
title  or  possession,  whether  by  legal 
process  or  judicial  decree,"  was  vio- 
lated by  the  involuntary  bankruptcy 
of  the  insured  under  the  Federal 
Bankruptcy  Act  of  1867,  the  insured 
property  being  conveyed  by  the  regis- 
ter in  bankruptcy  to  an  assignee  be- 
fore the  loss  occurred. 

But  it  was  held  in  Starkweather  v. 
Cleveland  Ins.  Co.  2  Abb.  (U.  S.)  67, 
Fed.  Cas.  No.  13,808,  that  an  assign- 
ment by  the  register  in  bankruptcy  of 
insured  property,  as  well  as  the  pol- 
icy, to  aa  assignee  before  loss  oc- 
curred, did  not  violate  the  conditions 
of  the  policy  providing  that  it  shall  be 
void  "if  the  title  to  the  property  is 
transferred  or  changed,"  or  if  the  pol- 
icy is  assigned  without  the  consent 
of  the  insured;  the  decision  being 
based  upon  the  ground  that  such 
condition  related  only  to  voluntary 
transfers  by  the  insured;  and  that 
the  insured  property,  as  well  as  the 
policy,  was  merely  taken  from  the  in- 
sured by  operation  of  law,  and  placed 
in  the  hands  of  the  assignee,  as  the 
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aewi  4i>t  tbe  i  law,  to  oselt  iit;  order  to*' 
pay.'Ahe  insured's  debts,,  and,  until 
daM,. the. title  Remained  in  the  latter. 
The  cpurt.  in  Perry  v.  Lorillard  F.  Ins. 
C6.  (N,  Y.X'Supra,  while  stating  that 
its  dacisipit  was  not.  inconsistent' with, 
tdiat  fit  the  Starkweather  Case,  as  the 
cps^dition^  of  the  policy  under  consid^ 
eratWxi  ^  in. .  the  former  case  were 
broiEid^r  than  those  in  the  Starkweath-. 
er  Csihe,  and  included  involuntary: 
bankruptcy  proceedings  within  its 
term^,  yet  said  that  it  did  not  agree, 
with  the  iiolding  in  the  Starkweather 
Case  that  the  title  to  the  insured 
property  did  not  vest  in  the  assignee ; 
but,  on  the  contrary,  it  thought  the 
title,  and  not  the  mere  control  there- 
of, by  the,  clear  and  unequivocal  lan- 
guage of  the  Federal  Bankruptcy  Act 
of  1867,  was  vested  in  the  assignee 
from  the  date  of  the  commencement. 
.of  the  bankruptcy  proceedings. 

It  was  conceded  in  New  Kensington 
Lumber  Co.  v.  German  Ins.  Co.  (1907) 
35  Pa.  Super.  Ct.  .32,  that  voluntary 
adjudicatjpn  in  bankruptcy  of  the  own- 
er  of  insured  property,  the  same  day 
a  policy  of  fire  insurance  was  issued, 
^as  such  a  change  of  ownership  as 
would  avoid  the  policy  under  the  plain- 
terms  thereof,  notwithstanding  the^ 
policy  was  procured  by,  paid  for,  and 
was  payable  to,  a  contractor  who  was 
constructing  the  insured  building. 
.  And  where  fire  policies  on  a  build- 
ing owne4  by  a  bankrupt  were  in 
force  at  the  time  of  the  adjudication^ 
a^d  had  several  years  to  run,  and  con- 
tained provisions  that  they  should  be 
void  if  any  change  occurred  in  the 
title,  interest,  or  possession  of  the 
premises,  other  than  by  the  death  of 
the  insured,  whether  such  change  was 
due  to  legal  process  or  otherwise,  it 
was  held  that  the  policy  became  void- 
as  to  the  trustee,  as  there  was  a 
breach  of  the  provisions  as  to  change 
of  title,  it  appearing  that  the  trustee, 
after  his  election,  did  not  request  the 
continuance  of  the  policies,  either  for 
the  benefit  of  the  estate  or  any  other 
person  in  interest,  and  that,  although 
it  was  noted  on  the  policy  that  title 
vested  in  the  receiver,  this  notation 
of  title  was  changed  after  the  elec- 
tion of  the  trustee,  and  nothing  was 


4one  to  kee|>  the  policy  itt  fotcB.  .RO) 
M.  I.  Hibbler  Mack  Supply  Co.  (1912) » 
192  Fed.  741. 

In  Roper  v.  National  F.  Ins.  Co. 
(1912)  161  N.  C.  161,  76  S.  E.  869,  it  ' 
was  held  that  an  adjudication  of 
bankruptcy  of  a  mortgagee  of  proper-^ 
ty  whose  interest  was  insured  waa 
an  involuntary  act,  and  did  not  con- 
stitute a  ground  for  forfeiting  the 
policy — citing  Southern  Pants  Co.  v. 
Rochester  German  Ins.  Co.  (1912)  169 
N.  C.  78,  74  S.  E.  812,  supra.' 

In  Appleton  Iron  Co.  v. :  British 
American  Assur.  Co.  (1878)  46  Wis. 
23,  1  N.  W.  9,  60  N.  W.  1100,  where 
the  title  to  mortgaged  chattels, 
by  operation  of  law,  vests  in  the 
mortgagee,  the  appointment  of  a 
trustee  in  bankruptcy  for  the  mort- 
gagor, to  whom  the  policy  was  issued* 
loss,  if  any,  payable  to  the  mortgagee 
as  his  interest  should  appear,  it  being 
admitted  that  his  interest  exceeded 
the  amount  of  the  policy,  was  held 
not  to  violate  the  conditions  that  the 
policy  should  be  void  "if  the  property 
insured  be  sold  or  transferred,  or  if 
any  change  takes-  place  in  the  title  or 
possession,  whether  by  legal  process 
or  judicial  decree,  or  voluntary  trans- 
fer or  conveyance."  The  basis  of  the 
decisipn  was  that,  as  the  title  to  the 
injured  chattels  was  not  in  the  mort- 
gagor, it  was  not  affected  by  the 
bankruptcy   proceeding  against  him. 

Eff«et    of    assignment    for    benefit    of 
:  creditors. 

The  doctrine  that  the  conditions  of 
a  policy  of  fire'  insurance  declaring  it 
void  "if  any  change,  other  than  by  the 
death  of  the  insured,  take  pl^ce  in  the 
interest,  title,  or  possession  of  the 
subject  of  insurance,  .  .  .  whether 
by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  insured  or  other- 
wise," are  violated  by  an  assir*iment 
for  the  benefit  of  creditors,  where  the 
assignee  assumes  possession  of  the 
insured  property  before  loss  occurs, 
upon  the  theory  that  the  assignee 
thereby  acquires  the  title  to  such 
property, — is  sustained  by  Orr  v. 
Hanover  F.  Ins.  Co.  (1895)  158  111. 
149,  49  Am.  St.  Rep.  146,  41  N.  E.  864, 
affirming  (1895)  66  111.  App.  621; 
Quenzburger  v.  Home  Ins.  Co.  (1896). 
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8  Ohio  N.  p.  140,  4  Ohio  S.  &  C-  P. 
Dec.  220»  and  Milwaukee  Trust  Co.  V. 
Lancashire  Ins.  Co.  (1897)  96  Wis. 
192,  70  N.  W.  81. 

And  this  doctrine  was  applied  in 
Little  V.  Eureka  Ins.  Co.  (1875)  5 
Ohio  Dec.  Reprint,  285,  where  the 
conditions  of  a  policy  were  that  it 
should  be  void  'Mn  the  case  of  any 
transfer  or  change  in  the  title  of  the 
property^'  without  the  consent  of  the 
company  indorsed  on  the  policy. 

And  so  this  doctrine  was  applied  in 
Young  V.  Eagle  F.  Ins.  Co.  (1859)  14 
Gray  (Mass.)  150,  74  Am.  Dec.  673, 
holding  that  a  by-law  of  a  mutual  fire 
insurance  company  declaring  that  a 
policy  should  be  void  if  the  insured 
property  be  in  any  manner  alienated 
without  the  written  consent  of  the 
company  is  violated  by  voluntary  in- 
solvency proceeding,  followed  by  the 
execution  of  a  deed  of  the  insured 
property,  by  the  proper  officer  of  the 
court,  to  the  assignee. 

So,  an  assignment  for  the  benefit  of 
creditors,  before  loss  occurs,  violates 
the  charter  provision  of  a  mutual  fire 
insurance  company  that  the  insurance 
shall  be  void  and  of  no  effect  if  the 
insured  property  "be  sold  or  conveyed 
in  whole  or  in  part."  Hazard  v. 
Franklin  Mut.  F.  Ins.  Co.  (1863)  7 
R  L  429. 

And  such  an  assignment  violates 
the  condition  of  a  policy  that  it  shall 
be  void  "if  the  realty  on  which  the 
insured  building  is  situated,  or  any 
part  thereof,  be  sold  or  transferred," 
where  the  assignee  became  vested 
with  the  title  to  the  insured  property 
by  a  deed  which,  in  terms,  stated  that 
the  insured  "has  and  does  hereby  sell, 
errant,  convey,  transfer,  set  over,  and 
assign"  his  property  to  the  assignee. 
Ohio  Farmers'  Ins.  Co.  v.  Waters 
(1901)  66  Ohio  St.  157,  61  N.  E.  711. 

And,  as  such  deed  passes  the  title 
and  right  of  possession  to  the  as- 
signee, the  fact  that  the  insured  re- 
mains in  possession  of  the  insured 
property  until  its  destruction  will 
BOt  alter  the  effect  of  such  deed,  the 
insured's  possession  being  merely  at 
sufferance.    Ibid. 

And  in  Nortbam  v.  Dutchess  County 
Mut  Ins.  Co.  (1901)  166  N.  Y.  319,  82 


Am.  St.  Rep.  665,  5a  N*  B.  912,  a  gen^ 
eral  assignment  by  the  insured  for 
the  benefit  of  his  creditors  of  the  sub- 
ject of  the  insurance,  without  the 
insurer's  conaiBnt,  was  held  to  avoid 
a  policy  providing  that  it  should  be 
void  if  any  change,  other  than  by  the 
death  of  the  insured,  takes  place  in 
the  interest,  title,  or  possession  of  the 
subject  of  insurance. 

And  the  execution  of  a  deed  of  as-^ 
signment  irrevocable  by  an  executor 
conveying  all  the  insured  property  in 
trust  to  secure  creditors,  and  em- 
powering the  trustee  to  sell  and  ex- 
ecute deeds  in  full,  avoids  a  policy 
providing  that  it  shall  be  void  if  any 
change  takes  pHce  in  the  interest,^ 
title,  or  possession.  Roper  v.  Nation-r 
al  F.  Ins.  Co.  (1912)  161  N.  C.  151,  76; 
S.  E.  869. 

And  where  the  insured  assigned  the 
property  for  the  benefit  of  his  credi- 
tors, and  the  assignee  took  possession, 
it  was  held  that  there  was  a  violation 
of  a  provision  of  the  policy  that  it 
should  be  void  if  any  change,  other 
than  by  the  death  of  the  insured, 
takes  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insur- 
ance. Smith  V.  Security  Mut.  F.  Ins. 
Co.  (1916)  37  S.  D.  418,  158  N.  W.  991. 

But  in  Phoenix  Ins.  CIo.  v.  Lawrence 
(1862)  4  Met.  (Ky.)  9,  81  Am.  Dec. 
521,  it  was  held  that  an  assignment' 
of  personalty  for  the  benefit  of  credi-' 
tors  did  not  violate  the  condition  of  a 
policy  rendering  it  void  if  any  trans- 
fer or  termination  of  the  interest  of 
insured,  by  sale  or  otherwise,  took 
place  without  the  written  consent  of 
the  insurance  company,  where  the  in- 
sured remained  in  possession  of  the 
property  until  its  destruction.  The 
court  said  th^t  the  deed  of  assign- 
ment, conceding  it  to  have  been  de- 
livered to  and  accepted  by  the  as- 
signee, did  nt)t  terminate  the  interest 
of  the  insured  in  the  property, — the 
creditors  not  having  executed  a  re- 
lease of  their  claims;  therefore  he 
was  as  much  interested  in  its  preser- 
vation, so  that  it  might  be  applied  to 
the  satisfaction  of  his  debts,  as 
though  he  had  retained  the  legal 
title;    and,   notwithstanding   the    as- 
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sffnmeiity  he  atill  had  an  inciuri^ble 
interest  therein. 

And  in  the  absence  of  any  condi- 
tions to  the  contrary,  it  has  been  held 
that  a  policy  of  fire  insu^rance  will  not 
be  defeated  by  a  conveyance  of  the 
insured  property,  in  trust  for  the  pay- 
ment of  creditors,  by  deed  providing 
that  any  surplus  remaining:  should 
be  paid  to  the  insured;  and,  if  it  ap- 
pears that  there  was  property  enough 
conveyed  to  the  trustee  to  pay  all 
debts  and  leave  a  surplus,  the  insured 
may  recover  for  the  destruction  of  the 
property.  Lazarus  v.  Commonwealth 
Ins.  Co.  (1827)  5  Pick.  (Mass.)  76. 

But  it  was  held  in  Dadmun  Mfg. 
Co.  V.  Worcester  Mut.  F.  Ins.  Co. 
(1846)  11  Met.  (Mass.)  429,  that  a 
deed  of  assignment  with  similar  con- 
ditions violated  the  by-laws  of  a  mu- 
tual fire  insurance  company  provid- 
ing that  'the  alienation,  in  any  way, 
of  any  property  insured  by  this  com- 
pany shall  ipso  facto  make  void  the 
policy,  unless  notice  of  the  alienation 
is  given  to  the  secretary  and  an  as- 
signment made  of  the  policy  to  the 
new  owner  of  the  property,"  where 
the  assignee  took  possession  of  the 
insured  property  and  sold  it  before 
loss  occurred,  all  the  insured's  equita- 
ble interest  being  thereby  destroyed. 

In  Bartemeier  v.  (Central  Nat.  F. 
Ins.  Co.  (1916)  180  Iowa,  854,  160  N. 
W.  24,  it  was  held  that  a  delivery  and 
acceptance  of  an  assignment  for  the 
benefit  of  creditors  is  necessary  in  or- 
der to  effect  a  change  of  title  in  viola- 
tion of  a  provision  of  a  policy  against 
change  of  title;  and  the  evidence  in 
that  case  was  held  not  to  show,  as  a 
matter  of  law,  such  a  delivery  and 
acceptance  of  an  assignment  for  cred- 
itors as  violated  the  provision. 

A  general  assignment  of  property 
to  an  assignee  for  the  benefit  of  cred- 
itors, made  after  the  destruction  of 
insured  property,  violates  a  condition 
of  a  policy  against  "any  assignment, 
transfer,  or  termination  of  the  inter- 
est of  the  insured  .  .  •  either  by 
sale  or  otherwise,  whether  prior  or 
subsequent  to  .  .  .  loss  or  damage, 
without  such  consent"  of  the  insur- 
ance company.    Dey  v.  Poughkeepsie 


Mut.  Ina.  Co.  (1857)  28  Barb.  (N.  Y.) 
623. 

An  assignment  of  personalty  for 
the  benefit  of  creditors  does  not  carry 
with  it,  as  an  incident  thereto,  a  pol- 
icy of  fire  insurance  thereon,  so  as  to 
violate  the  conditions  of  the  policy 
rendering  it  void  if  the  interest  of  the 
insured  in  the  policy  be  assigned,  or 
"any  transfer  or  termination  of  the 
assured"  occur,  by  sale  or  otherwise, 
without  the  written  consent  of  the 
company.  People  v.  Beigler  (1843) 
Hill  &  D.  Supp.  (N.  Y.)  133.  The 
court,  however,  said  that  this  provi- 
sion referred  exclusively  to  an  assign- 
ment or  transfer  of  the  policy  itself, 
and  not  of  the  subject-matter  or  prop- 
erty insured. 

There  is  no  waiver  of  such  a  for- 
feiture by  reason  of  the  fact  that  the 
insurance  company  received  payments 
or  interest  on  such  notes,  during  the 
pendency  of  the  insolvency  proceed- 
ings, where  it  did  *not  have  actual  no- 
tice thereof.  Reynolds  v.  Mutual  F. 
Ins.  Co.  (1871)  34  Md.  280,  6  Am.  Rep. 
837;  Hazard  v.  Franklin  Mut.  F.  Ins. 
Co.  (1863)  7  R.  L  429. 

Where  bankruptcy  or  insolvency 
proceedings  are  sufficient  to  work  a 
forfeiture  of  a  policy  of  fire  insur- 
ance, the  fact  that  the  loss  is  express- 
ly payable  to  a  mortgagee  will  not 
lUter  the  effect  thereof,  in  the  absence 
of  a  provision  protecting  the  mortga- 
gee against  the  acts  of  the  insured. 
Young  V.  Eagle  F.  Ins.  Co.  (1859)  14 
Gray  (Mass.)  150,  74  Am.  Dec.  673; 
Perry  v.  Lorillard  F.  Ins.  Co.  (1874) 
61  N.  Y.  214,  19  Am.  Rep.  272,  afiirm- 
ing  (1871)  6  Lans.  201;  Little  v.  Eu- 
reka Ins.  Co.  (1875)  5  Ohio  Dec.  Re- 
print, 785;  Hazard  v.  Franklin  Mut. 
F.  Ins.  Co.  (R.  I.)  supra. 

And  the  fact  that  such  assignment 
is  void  for  fraud,  or  for  noncompli- 
ance with  the  statutory  requirements, 
does  not  prevent  the  forfeiture  of 
such  policy.  Milwaukee  Trust  Co.  v. 
Lancashire  Ins.  Co.  (1897)  95  Wis. 
192,  70  N,  W.  81. 

An  insurance  company  is  estopped 
from  asserting  that  an  assignment  by 
the  insured  for  the  benefit  of  hia 
creditors  avoided  a  policy  of  fire  in- 
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aurance,  where  .the  assignee,  shortly 
after  the  assignment,  was  informed 
by  the  agent  of  the  insurance  com- 
pany that  a  formal  assigmnent  of  the 
policy  was  unnecessary,  and  the  as* 


signee  subsequently  paid  an  assess- 
ment demanded  by  the  company. 
Highlands  v.  Lurgan  Mut.  F.  Ins.  Go. 
(1896)  177  Pa.  666,  65  Am.  St.  Rep. 
789,  86  Atl.  728.  J.  T.  W. 


STANDARD  OIL  COMPANY  OF  NEW  YORK 

V. 

FEDERAL  TRADE  COMMISSION. 


TEXAS  COMPANY 

V. 

SAME. 

United  States  Circuit  Court  of  Appeals,  Second  Circuit'^ May  XI f  1021. 

(—  C.  C.  A.  — ,  273  Fed.  478.) 
i 

Unfair  trade  —  agreement  to  use  distributing  devices  for  only  one  brand 
of  gasolene. 

1.  An  exaction  by  producers  of  gasolene,  of  an  agreement  from  re- 
tailers to  whom  they  rent  for  nominal  sums  distributing  devices  bearing 
their  trademarks,  that  they  will  use  such  devices  only  for  the  product 
of  the  producers,  is  not  unfair  trade  at  common  law  or  under  the  Clayton 
Act,  although  it  may  tend  in  the  future  to  develop  into  a  monopoly. 

[See  note  on  this  question  beginning  on  page  392.] 


—  meaning  of  unfair  method  of  com- 
petition —  question  for  court. 

2.  The    court,    and    not    the    trade 
commission,  must  determine  what  is 


and  what  is  not  unfair  method  of  com- 
petition within  the  meaning  of  the 
Trade  Commission  Act. 


Separate  petitions  to  set  aside  orders  of  the  Federal  Trade  Commis- 
sion separately  entered  against  both  petitioners,  requiring  them  to  cease 
from  using  alleged  unfair  methods  of  competition.    Reversed. 


Statement  by  Hough,  C.  J. : 
Petitions  praying  that  orders  of 
the  Federal  Trade  Commission  sep- 
arately entered  against  both  peti- 
tioners dated  April  27,  1920,  be  set 
aside.  These  litigations  are  the  lo- 
cal fraction  of  upwards  of  twenty- 
five  proceedings  brought  by  the 
commission  against  persons  and 
corporations  in  widely  separated 
regions,  but  all  transacting  the  busi- 
ness of  selling  and  distributing  re- 
fined petroleum,  and  especially  gas- 
olene suitable  for  the  engines  of 
motor  cars.  The  testimony  in  these 
two  cases  is  the  same,  and  the  plead- 


ings and  orders  are  alike  except  for 
names. 

In  September,  1919,  the  commis- 
sion complained  against  these  peti- 
tioners that  for  more  than  four 
years  previously  they  had  been  en- 
gaged in  business,  or  had  been  con- 
ducting their  business,  in  the  man- 
ner set  forth  in  the  findings  of  fact 
made  after  the  taking  of  voluminous 
evidence.  Such  findings  may  be 
thus  summarized  (omitting  such 
formal  matters  as  incorporations 
and  the  like) : 

(1)  Petitioners  produce  and  sell 
refined  oil  and  gasolene,  but  are  not 
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engaged  in  the  manufacture  of  oil 
pumps,  storage  tanks,  and  contain- 
ers (hereinafter  collectively  called 
"devices"). 

(Z)  They  have  been  and  are  en- 
gaged in  the  leasing  and  loaning  of 
devices,  and  they  also  maintain  nu- 
merous storage  stations  for  oil  and 
gasolene  in  various  states,  which 
stations  are  replenished  by  ship- 
ments from  petitioners'  refineries, 
and  the  oil  so  stored  is  sold  and  de- 
livered from  said  stations  to  retail 
dealers  in  the  several  states. 

(3)  Each  petitioner  has  leased 
apd  is  now  leasing,  to  retailers  of  its 
own,  gasolene  devices  to  be  used  by 
such  retailers,  and,  in  so  leasing, 
petitioners  have  made  and  are  now 
making  contracts  or  leases  with  the 
retailers  obtaining  devices,  under 
which  any  given  retailer  agrees  to 
use  his  leased  device  solely  for  the 
purpose  of  storing  and  vending  the 
product  of  whatever  petitioner  fur- 
nished him  with  the  device. 

(4)  The  rental  or  charge  to  such 
retailer  for  any  petitioner's  device 
is  nominal,  and  does  not  afford  a 
reasonable  profit  or  return  to  the 
furnishing  petitioner,  considering 
the  value  of  a  device,  which  petition- 
ers procure  by  buying  from  manu- 
facturers thereof. 

(5)  Petitioners  have  furnished 
and  are  furnishing  devices  to  retail- 
ers only  upon  condition  that  each 
lessee  uses  his  leased  device  only  for 
the  purpose  of  storing  and  selling 
therefrom  the  goods  of  the  lessor. 

(6)  A  majority  of  the  retailers 
so  leasing  devices  require  in  their 
business  only  a  single  device,  though 
others  may  and  do  procure  from 
each  of  several  dealers  in  oil  a  leased 
device,  and  use  them  all,  provided 
that  each  device  is  used  only  to  facil- 
itate the  distribution  of  the  lessor's 
product. 

Upon  the  fact  findings,  substan- 
tially stated  above,  orders  have  been 
based,  entered  April  27,  1920, 
whereby  each  petitioner  was  re- 
quired to  "forever  cease  and  desist 
from  (1)  directly  or  indirectly  leas- 
ing pumps  or  tanks,  or  both,  and 
equipment  for  storing  or  handling 


petroleum  products  in  furtherance 
of  its  petroleum  business,  at  a  rental 
which  will  not  yield  to  it  a  reason- 
able profit*  on  the  cost  of  same  after 
making  due  allowance  for  deprecia- 
tion; (2)  entering  into  contracts  or 
agreements  with  dealers  in  its  petro- 
leum products  or  continuing  to  op- 
erate under  any  contract  or  agree- 
ment already  entered  into  whereby 
such  dealers  agree  or  have  an  under- 
standing that,  as  a  consideration  for 
the  leasing  to  them  of  such  pumps 
and  tanks  and  their  equipment,  the 
same  shall  be  used  only  for  storing 
or  handling  the  products  of  (the  oil 
dealer  proceeded  against). 

It  is  evident,  and  is  admitted,  that 
these  cases  and  all  the  others  above 
alluded  to  are»  designed  by  the  Trade 
Commission  to  break  up  the  present 
well-known  system  of  distributing 
and  selling  gasolene  by  "kerb 
pumps,"  unless  the  pump  furnishers 
or  lessors  will  agree  that  anybody's 
gasolene  may  be  stored  in  and  sold 
from  pumps  belonging  to  and  fur- 
nished by  a  particular  dealer. 

Argued  before  Rogers,  Hough,  and 
Manton,  Circuit  Judges. 

Messrs.  Martin  Carey  and  Peter  M* 
Speer  for  Standard  Oil  Company. 

Messrs.  Edwin  B.  Parker  and  James 
L.  Nesbitt  for  Texas  Company. 

Messrs.  Adrian  F.  Busick  and  Eu- 
gene W.  Burr  for  Trade  Commission. 

Hough,  C.  J.,  delivered  the  opinion 
of  the  court : 

As  the  matter  has  not  been  ar- 
gued, we  have  not  referred  to  and 
will  not  dwell  upon  the  pleadings  put 
forth  by  the  commission,  and  as- 
sume, but  not  hold,  that  they  com- 
ply with  the  rules  suggested,  if  not 
prescribed,  by  Federal  Trade  Com- 
mission V.  Gratz,  253  U.  S.  427,  64 
L.  ed.  995,  40  Sup.  Ct.  Rep.  572. 
In  the  language  of  the  statute,  we 
think  the  "findings  of  the  commis- 
sion as  to  the  facts  are  supported  by 
testimony,"  so  far  as  they  go.  But 
there  are  other  facts  thoroughly 
proven,  admitted  at  bar,  and  aiding 
discussion. 

Every  pumping  station  is  an  ad- 
vertisement ;  each  bears  the  name  of 
the  oil  producer  whose  gasolene  la 
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-supplied  therefrom,  if  the  retailer 
honestly  observes  his  bargain.  The 
system  is  a  great  convenience  to  the 
public;  it  has  increased  enormously 
the  ease  with  which  motor  drivers 
may  obtain  ''gas"  even  in  remote 
and  thinly  settled  districts.  It  is 
the  only  method  known  or  suggest- 
ed of  keeping  before  the  consuming 
public  the  oil  manufacturer's  trade- 
mark, and  it  has  largely  succeeded 
the  system  of  distributing  oil  in 
barrels,  which  barrels  bore  the  mak- 
-er's  trademark  and  were  practical- 
ly loaned  to  the  vendees,  to  be  re- 
turned empty. 

The  choice  between  owning  and 
leasing  pumps  depends  upon  the  ex- 
tent of  the  retailer's  business  and 
the  amount  of  his  capital.  The 
majority  of  small  dealers  have  small 
capital,  and  therefore  lease  rather 
than  buy.  It  is  perfectly  possible 
to  buy  from  the  same  manufactur- 
ers who  supply  to  the  oil  dealers  the 
pumps  leased  by  the  latter.  The 
competition  between  the  various  oil- 
selling  persons  and  corporations  is 
and  has  been  very  keen ;  each  is  de- 
sirous of  extending  the  sale  of  his 
own  brand,  and  the  system  of  leased 
pumps,  each  bearing  the  trademark 
or  tradename  of  its  lessor,  is  regard- 
ed by  many,  though  not  all,  whole- 
salers as  a  profitable  form  of  adver- 
tisement. There  is  no  agreement, 
combination,  or  arrangement  be- 
tween the  various  wholesale  lessors 
as  to  parceling  out  territory  or  ab- 
staining from  supplying  pumps  to 
a  community  already  supplied  by 
another  wholesaler. 

By  these  facts  three  questions  of 
law  are  presented : 

(1)  Is  the  system  outlined  an 
^'unfair  method  of  competition  in 
commerce,''  the  prevention  of  which 
would  be  "to  the  interest  of  the  pub- 
lic?" Section  5,  Trade  Commission 
Act,  38  Stat,  at  L.  719,  chap.  311, 
Comp.  Stat.  §  8836e,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  577. 

(2)  Is  the  above-stated  method  of 
leasing  unlawful  under  §  3  of  the 
Clayton  Act  (38  Stat,  at  L.  731, 
chap.  323,  Comp.  Stat.  §  8835c,  9 
Fed.  Stat  Anno.  2d  ed.  p.  733), 


Unfair  trade— 
meanfniP  of 
unfair    method 
of  competition 
— «ne«tloa  for 
Gonrt. 


whereof  the  language  here  impor- 
tant is  noted  in  the  margin.^ 

(3)  Does  the  business  h^re  in- 
volved amount  to  interstate  com- 
merce? 

Whatever  may  be  the  exact  mean- 
ing or  extreme  scope  of  the  still  novr 
el  phrase  ''unfair  method  of  com- 
petition," it  is  settled  that  it  is  for 
the  courts,  and  not 
the  commission,  to 
determine  as  matter 
of  law  what  is  and 
what  is  not  included 
in  the  phrase.  Federal  Trade  Com- 
mission V.  Gratz,  supra.  And  this 
rule  is  not  avoided  by  stating  as  a 
finding  of  fact  what  is  a  niere  con- 
clusion of  law.  New  Jersey  As- 
bestos Co.  V.  Federal  Trade  Com- 
mission, —  A.L.R.  — ,  —  C.  C.  A. 
— ,  264  Fed.  509. 

The  commission  justifies  the  or- 
der complained  of,  by  looking  to  the 
future  rather  than  at  the  present, — 
a  position  summed  up  in  argument 
as  follows:  ''The  loaning  practice 
restrains  competition  and  tends  to- 
ward monopoly,  for  the  reason  that 
it  destroys  the  freedom  of  solicita- 
tion for  business  which  the  oil  dis- 
tributer would  otherwise  have.  The 
gratuity  which  the  practice  confers 
removes  the  opportunity  for  com- 
petition, because  it  ties  tens  of 
thousands  of  individual  retailers  to 
the  oil-distributing  corporations 
which  engage  them." 

The  commission,  looking  forward, 
sees  in  the  present  highly  compet- 
itive business  of  the  various  whole- 
salers a  seed  which  will  in  time 
produce  the  fruit  condemned  in 
Patterson  v.  United  States,  138  C.  C. 
A.  123,  222  Fed.  599,  where  the 
court  held :    "For  one  competitor  to 

*  "It  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of 
such  commerce,  to  lease  .  .  .  machin- 
ery ...  or  other  commodities  •  .  • 
for  use  ...  on  the  condition  .  •  -  . 
that  the  lessee  .  •  •  shall  not  use  or 
deal  in  the  goods  •  •  •  of  a  competitor 
.  .  •  of  the  lessor,  •  .  .  where  the 
effect  of  such  lease  .  .  .  may  be  to 
substantially  lessen  competition  or  tend  to 
create  a  monopoly  in  any  line  of  com-, 
merce." 
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exclude  all  or  substantially  all  other 
competitors  from  such  opportunity, 
— i.  e.,  drive  them  from  the  field  of 
freely  offering  their  goods,  so  as  to 
have  that  field  to  himself — is  to 
monopolize,  according  to  the  legal 
and  accurate  sense  of  the  word." 

Applied  to  the  present  case,  this 
means,  and  is  admitted  to  mean, 
that  since  most  retailers  do  a  small 
business  they  need  only  one  pump- 
ing device;  wherefore  the  first 
wholesaler  who  furnishes  a  free 
pump  has  monopolized  the  business 
of  that  retailer,  and  so  unfairly  com- 
peted with  all  other  wholesale  deal- 
ers. 

We  think  this  reasoning  con- 
founds commerce  with  convenience, 
besides  introducing  into  trade  an 
element  of  unfairness,  and  indeed 
dishonesty.  There  is  no  contract, 
agreement,  or  understanding  by 
which  any  retailer  is  prevented  from 
selling  any  brand  of  oil,  and  he  can 
own  or  lease  as  many  pumps  as  he 
likes  or  can  use.  It  is  unfair  and 
dishonest  to  give  out  from  a  pump 
bearing  one  brand  another  maker's 
oil,  and  all  that  secures  any  one  re- 
tailer's trade  for  any  one  whole- 
saler is  the  amount  of  business  the 
retailer  can  gather  from  the  ,com- 
munity. 

It  is  possible,  when  any  system  of 
distributing  an  article  of  prime  ne- 
cessity and  enormous  consumption  is 
well  established,  that  temptation 
arises  for  competing  distributers  to 
enter  into  treatiiss  regulating  prices, 
classifying  customers,  or  dividing 
the  area  supplied  into  spheres  of  in- 
fluence,— on^  sphere  for  each  dis- 
tributer. 

It  may  be  admitted  that  one  func- 
tion of  the  Trade  Commission  is  to 
discern  and  suppress  such  practices 


in  their  beginning;  but  a  thing  ex- 
ists from  its  beginning,  and  it  is  not 
a  conclusion  of  law  from  any  facts 
here  found  that  a  system  which  at 
present  is  keenly  competitive,  ex- 
tremely advantageous  to  the  public, 
and,  in  the  opinion 
of  the  majority  of  ;nre'di:Sibit{::, 

the    competent    wit-    device,  tor  ©air 

nesses,  economical,  vimieme. 
is  at  present  unfair 
to  anyone  or  unfair  because  tending 
to  monopoly.  A  tendency  is  an  in- 
ference from  proven  facts,  and  an 
inference  from  the  facts  as  found  by 
the  commission  is  a  question  of  law 
for  the  court.  As  matter  of  law 
there  is  at  present  no  violation  of 
the  Trade  Commission  Statute; 
therefore  the  first  of  respondent's 
contentions  cannot  be  sustained. 

For  substantially  the  same  reason 
the  leases  of  these  petitioners  do  not 
violate  §  3  of  the  Clasrton  Act ;  i.  e., 
the  effect  of  their  leases  is  not  ''to 
substantially  lessen  competition  or 
tend  to  create  a  monopoly  in  any 
line  of  commerce."  We  note  Coca- 
Cola  Co.  V.  Butler  (D.  C.)  229  Fed. 
224,  *as  containing  a  valuable  com- 
mentary on  this  section  of  the  Clay- 
ton Act,  and  the  facts  of  that  case 
are  suggestive  of  the  advantages  to 
the  public  in  being  reasonably  able 
to  rely  upon  getting  the  "gas"  he 
pays  for  out  of  any  trademarked 
pump. 

It  is,  of  course,  true  that  if  the 
trade  or  business  imder  considera- 
tion is  not  interstate  conmierce  the 
Commission  had  no  jurisdiction. 
We  express  no  opinion  on  this  point ; 
but  because,  as  matter  of  law,  no 
unfair  method  of  competition  has 
been  shown,  and  no  violation  of  the 
Clayton  Act,  the  orders  complained 
of  are  reversed. 


ANNOTATION. 

of  agreement  by  bailee  of  mttrumentality  to  purchase  his  supplies 
.    .    .  from  bailor. 


The  question  as  to  the  validity  of 
an  agreement  by  the  bailee  of  an  in- 
strumentality to  purchase  his  supplies 
from    the    bailor    is    considered    in 


Quincy  Oil  Co.  v.  Sylvester,  14  A.L.R. 
111,  and  the  annotation  thereto  ap- 
pended, since  the  compilation  of  which 
no    decisions    bearing   thereon    have 
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come  to  hand,  other  than  the  reported 
case  (Standard  Oil  Co.  v.  Fenskal 
Trade  Ck)MMissiON,  ante,  889;  and 
Canfield  Oil  Co.  v.  Federal  Trader  Com- 
mission (1921)  —CCA.  — ,  274  Fed. 
571,  in  which  the  circuit  court  of  ap- 


peals for  the  sixth  circuit,  upon  a  sim- 
ilar state  of  facts,  caqnressed  itself  as 
in  full  accord  with  the  conclusion 
reached  in  Standard  Oil  Co.  ▼,  Fb>- 

BBAL   TIfcADB   COMMISSION. 


MODERN  WOODMEN  OF  AMERICA,  Plff .  in  Err., 

V. 

MYRTLE  MAY  WHITE. 

Colorado  Supreme  Court  (In  Banc)  ^  June  0,  192  i, 

(—  Colo.  — ,  199  Pac.  965.) 

Insonince  r-^  Yalidity  of  by-law  abolishing  presumptioii  of  death  from 
seven  years'  absence. 

1.  A  by-law  of  a  mutual  benefit  society,  refusing^  to  pay  claims  after 
seven  years'  absence  of  members  and  requiring  the  expiration  of  the  full 
period  of  life  expectancy  before  payment  will  be  made,  is  invalid  as  to 
beneficiaries  of  existing  certificates,  even  though  the  member  disappears 
after  the  by-law  is  adopted. 

{See  note  en  this  qtiestion  beginning  on  page  418.] 


-—  agreement  to  be  bound  by  change 
in  by-laws  —  scope. 

2.  An  agreement  on  the  part  of  a 
member  of  a  mutual  benefit  society  to 
be  bound  by  future  changes  in  by-laws 
of  the  society  is  subject  to  the  implied 
condition  that  they  must  be  reason- 
able. 

[See  19  R.  C  L.  1204.] 

Constitutional  law  —  change  of  by- 
laws of  mutual  benefit  society  —  im- 
pairment of  vested  rights. 

3.  A  state  statute  cannot  authorize 
a  change  in  the  by-laws  of  a  mutual 
benefit  society  so  as  to  impair  vested 
rights. 

[See  19  R.  C  L.  1207.] 

Insurance  —  statutory  authority  to 
change  by-laws  —  necessity  of  rea- 
sonablenesa 

4.  A  statute  authorizing  mutual 
benefit  societies  to  make  changes  in 
their  by-laws  which  shall  be  binding 
on  existing  members  authorizes  only 
such  changes  as  are  reasonable. 

[See  19  R.  C  L.  1204.] 
Death  —  presumption  —  inquiry  as  to 
whereabouts. 

5.  To  raise  a  presumption  of  death 
from  seven  years'  absence  it  must  ap^ 

Sear  that  diligent  inquiry  and  efforts 
ave    been    made    to    ascertain    the 
iriiereabouts  of  the  missing  person. 
[See  8  R.  G.  L.  709,  710.] 


—  necessity  of  inquiry  to  estalish. 

6.  A  wife  searching  for  her  missing 
husband  is  not  bound,  in  order  to  es- 
tablish his  death  from  seven  years' 
absence,  to  make  specific  inquiry  of 
his  relatives,  where  she  is  on  friendly 
terms  and  in  touch  with  them,  and 
they  inform  her  that  they  have  re- 
ceived no  tidings  of  him. 

—  who  may  make  inquiries  for  miss- 
ing  person. 

7.  To  establish  a  death  by  seven 
years'  absence  it  is  not  necessary  that 
all  efforts  to  locate-  the  missing  person 
shall  be  made  by  the  person  seeking  to 
establish  the  death  himself. 

—  sufficiency  of  efforts  to  find  missing 
person. 

8.  A  wife  not  estranged  from'  her 
husband  complies  with  the  require- 
ments as  to  inquiry  concerning  his 
whereabouts  to  establish  death  from 
seven  years'  absence,  where  letters  to 
him  at  his  last  known  address  were 
returned  unanswered,  and  he,  being 
sick,  stated  that  he  contemplated  an 
ocean  voyage,  or  a  visit  to  unnamed 
springs,  and  she  inquired  at  the  termi- 
nus of  such  voyage  without  success, 
and  procured  a  handbill  describing 
him  to  be  circulated  through  the  lod- 
ges and  secret  orders  to  which  he  be- 
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longed,  and  ascertained  that  his  rela- 
tives had  no  tidings  from  hinu 

Appeal  —  admission  of  evidence  — 
nonprejudicial  error* 

9.  The  admission,  in  an  action  to 
enforce  pajnnent  of  a  mutual  benefit 
certificate  because  of  seven  years'  ab- 
sence of  the  missing  member,  of  evi- 
dence of  search  for  him  prior  to  the 
time  he  was  last  heard  from,  is  not 
prejudicial  terror, 

—  curing  incomplete  instructions. 

10.  An  incomplete  instruction  may 
be  cured  by  a  subsequent  instruction. 

[See  14  R.  G.  L.  812.] 


—  omission  in  instruction  — ^  failure, 
to  object. 

11.  An  omission  in  an  instruction  is 
not  reversible  error  if  not  called  to 
the  attention  of  the  trial  court. 

[See  2  R.  C.  L.  75.] 

—  refusal  of  instruction  —  remote 
j>ossibility  of  change  in  result. 

12.  Refusal  to  give  instructions 
which  more  fully  cover  a  matter  upon 
which  the  court  has  already  instruct- 
ed the  jury  is  not  reversible  error  if 
there  is  only  a  remote  possibility  that 
the  result  would  have  been  changed 
had  they  been  given. 

[See  2  R.  C.  L.  261 ;  14  R.  C.  L.  751.] 


Error  to  the  District  Court  for  Morgan  County  (Stephenson,  J.)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Triiman  Plantz,  Walter  S. 
Coen,  and  George  G.  Perrin,  for  plain- 
tiff in  error:. 

When  the  contract  provides  that 
subsequently  enacted  by-laws  become 
part  thereof,  the  provision  is  valid, 
and  such  by-laws  subsequently  enact- 
ed are  binding-  upon  the  insured  mem- 
ber and  his  beneficiary. 

Head  Camp,  P.  J.  W.  W.  v.  Woods,  34 
Colo.  1,  81  Pac.  261;  Head  Camp,  W. 
W.  V.  Irish,  23  Colo.  App.  85,  127  Pac. 
918;  Sawyer  v.  Head  Camp,  P.  J.  W. 
W.  65  Colo.  522,  177  Pac.  968;  Brown 
V.  Knights  of  Protected  Arc,  43  Colo. 
289,  96  Pac.  460;  Supreme  Lodge,  F. 
U.  America  v.  Light,  115  C.  C.  A,  691, 
195  Fed.  903;  Bowie  v.  Grand  Lodge, 
L.  W.  99  Cal.  392,  34  Pac.  103;  Stohr 
V.  San  Francisco  Musical  Fund  Soc. 
82  Cal.  557,  22  Pac.  1125;  Caldwell  v. 
Grand  Lodge,  U.  W.  148  Cal.  195,  2 
L.R.A.(N.S.)  653,  113  Am.  St.  Rep. 
219,  82  Pac.  781,  7  Ann.  Cas.  356; 
Klein  v.  Knights  &  Ladies  of  Security, 
79  Wash.  173,  140  Pac.  72. 

Associations  such  as  defendant  are 
self-governing,  and  courts  are  disin- 
clined to  interfere  with  or  restrict 
their  power  to  legislate  for  themselves 
in  all  matters  consistent  with  their 
purpose  and  necessary  for  their  wel- 
fare, and  will  not  interfere,  except  for 
the  most  urgent  reasons. 

Ross  V.  Modern  Brotherhood,  120 
Iowa,  692,  95  N.  W.  207;  Cooley,  Briefs 
on  Ins.  p.  704;  State  ex  rel.  Stone  v. 
Grand  Lodge,  A.  0.  U.  W.  78  Mo.  App. 
546;  Hall  v.  Western  Travelers  Acci. 
Asso.  69  Neb.  601,  96  N.  W.  17a 


Unless  death  is  shown,  the  presump- 
tion is  that  life  continues. 

Greenl.  Ev.  §  41 ;  19  Am.  &  Eng.  Enc. 
Law,  74;  Reedy  v.  Millizen,  155  111. 
636,  40  N.  E.  1028;  Clarke  v.  Canfield, 
15  N.  J.  Eq.  119;  Whiting  v.  Nicholl^ 
46  111.  241,  92  Am.  Dec.  248. 

Under  the  common  law,  an  infer- 
ence of  death  is  not  raised  by  seven 
years'  absence  alone.  It  miist  also  be 
made  to  appear  that  the  absentee  has 
not  been  heard  from  by  all  persons 
who  might  be  expected  to  hear  from 
him,  and  it  must  be  shown  also  that 
diligent  search  and  inquiry  have  been 
made  for  him  at  all  places  where  he 
might  be. 

New  York  L.  Ins.  Co.  v.  Hoick,  59 
Colo.  416,  151  Pac.  916;  Modern  Wood- 
men V.  Gerdom,  72  Kan.  391,  2  L.R.A. 
(N.S.)  809,  82  Pac.  1100,  7  Ann.  Cas. 
570;  Hitz  v.  Ahlgren,  170  111.  60,  4g 
N.  E.  1068 ;  Modern  Woodmen  v.  Grab- 
er,  128  111.  App.  585. 

There  is  no  inference  or  presu^fip- 
tion  concerning  the  time  when  the  ab- 
sent and  unheard-of  person  dies. 

New  York  L.  Ins.  Co.  v.  Hoick,  59 
Colo.  416,  151  Pac.  916;  Nepean  v. 
Doe,  2  Mees.  &  W.  913,  150  Eng.  Re- 
print,  1029,  Murph.  &  H.  291,  2  Smith, 
L.  C.  542,  7  L.  J.  Exch.  335,  8  Eng. 
Rul.  Cas.  512;  Whiteley  v.  Equitable 
Life  Assur.  Soc.  72  Wis.  170,  39  N.  W. 
369;  Connecticut  Mut.  L.  Ins.  Co.  v. 
King,  47  Ind.  App.  587,  93  N.  E.  1046. 

The  by-law  relied  upon  by  defend- 
ant provides  that  no  presumption  of 
death  on  account  of  absence  9hall 
arise  until  th^  perio4  o{  expeciaiicy» 
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( —  Colo.  — , 

according  to  the  National  Fraternal 
Congress  Table  of  Mortality,  has  ex-> 
pired.  This  is  a  reasonable  and  valid 
by-law,  and  precludes  recovery  by 
plaintiff. 

Steen  v.  Modern  Woodmen,  post, 
406;  Cobble  v.  Royal  Neighbors,  — 
Mo.  App.  — ,  219  S.  W.  118;  Royal 
Arcanum  v.  Vitzthum,  128  Md.  523, 
L.R.A.1917A,  179,  97  Atl.  923;  Apitz 
V.  Supreme  Lodge.  K.  &  L.  H.  274  IlL 
196,  L.R.A.1917A,  188,  113  N.  E.  63; 
Roeh  V.  Business  Men's  Protective 
Asso.  164  Iowa,  199,  51  L.R.A.(N.S.) 
221,  145  N.  W.  479;  Kelly  v.  Supreme 
Council,  C.  N.  B.  Asso.  46  App.  Div. 
79,  61  N.  Y.  Supp.  394 ;  Porter  v.  Home 
Friendly  Soc,  114  Ga.  937,  41  S.  E. 
46;  McGovern  v.  Brotherhood  of  Loco- 
motive F.  &  E.  31  Ohio  C.  C.  243. 

Since  Mr.  White  took  up  his  abode 
in  California,  it  is  incumbent  upon 
plaintiff  to  show  search  and  inquiry 
for  him  there. 

Latham  v.  Tombs,  32  Tex.  Civ.  App. 
270,  73  S.  W.  1060;  Hitz  v.  Ahlgren, 
170  111.  60,  48  N.  E.  1068;  Francis  v. 
Francis,  180  Pa.  644,  57  Am.  St.  Rep. 
668,  37  Atl.  120;  Wright  v.  Jones,  23 
N.  D.  191,  136  N.  W.  1120;  Hansen  v. 
Owens,  132  Ga.  648,  64  S.  E.  800;  13 
Cyc.  300. 

A  provision  in  a  by-law  stating 
what  evidence  shall  be  admissible  and 
sufficient  is  valid. 

Ross  V.  Modem  Brotherhood,  120 
Iowa,  692,  95  N.  W.  207;  Underwood 
V.  Modern  Woodmen,  141  Iowa,  240, 
119  N.  W.  610;  Roeh  v.  Business  Men's 
Protective  Asso.  164  Iowa,  199,  51 
L,R.A.(N.S.)  221,  145  N.  W.  479; 
Order  of  United  Commercial  Travel- 
ers V.  Smith,  112  C.  C.  A.  442,  192  Fed. 
102;  Lundberg  v.  Interstate  Business 
Men's  Acci.  Asso.  162  Wis.  474,  156  N. 
W.  482,  Ann.  Cas.  1916D,  667. 

Plaintiff  has  no  vested  interest  in 
the  benefits  provided  in  the  contract 
sued  upon  until  after  the  death  of  the 
ioBured,  and  the  payment  has  become 
dtie. 

Holden  v.  Modem  Brotherhood,  151 
Iowa,  673,  132  N.  W.  329;  Cooper  v. 
Order  of  Railway  Conductors,  156 
Iowa,  481,  137  N.  W.  472. 

Messrs.  Leonard  Anderson  and  Al- 
len &  Webster,  for  defendant  in  error : 

The  by-law  in  question  does  not  af- 
fect the  right  of  recovery,  if  enacted 
after  the  deceased  became  a  beneficial 
member. 

Hannon  v.  Grand  Lodge,  A.  0.  U.  W. 
99  Kan.  734,  L.R.A.1917C,  1029,  163 
Pac.  169;  Olson  v.  Modern  Woodmen, 


199  Pac,  965.) 

182  Iowa,  1018,  L.R.A.1918P,  1164,  164 
N,  W.  846;  Samberg  v.  Knights  of 
Modem  Maccabees,  158  Mich.  568,  133 
Am.  St.  Rep.  396,  123  N.  W.  25;  Sovr 
ereign  Camp,  W.  0.  W.  v.  Robinson. 

—  Tex.  Civ.  App.  — ,  187  S.  W.  215; 
Supreme  Lodge,  K.  P.  v.  Wilson,  — 
Tex.  Civ.  App.  — ,  204  S.  W.  891;  Su* 
preme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hoskins,  —  Tex.  Civ.  App. 
— ,  171  S.  W.  812;  Gaffney  v.  Royal 
Neighbors,  •  31  Idaho,  549,  174  Pac. 
1014;    Cobble  v.  Royal   Highlanders, 

—  Mo.  App.  — ,  219  S.  W.  125. 

Allen,  J.^  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  by 
Myrtle  May  White  against  the  Mod- 
em Woodmen  of  America,  to  recover 
upon  a  benefit  certificate  which  had 
been  issued  by  the  defendant  to 
Adolphus  Irwin  White,  with  plain- 
tiflf  as  beneficiary.  Plaintiff  ob- 
tained a  verdict  and  judgment,  and 
defendant  brings  the  cause  here  for 
review. 

The  defendant,  Modem  Woodmen 
of  America,  is  a  fraternal  benefi- 
ciary society  making  provision  for 
the  payment  of  benefits  in  case  of 
the  death  of  any  of  its  beneficial 
members.  The  certificate  sued  on  in 
the  instant  case  was  issued  on  Jan- 
uary 29,  1908,  and  was  payable  to 
the  plaintiff,  as  beneficiary,  in  the 
event  of  the  death  of  the  beneficial 
member,  Adolphus  Irwin  White. 

The  complaint  alleges,  among  oth- 
er things,  that  White  disappeared 
on  June  11,  1911,  and  further  facts 
are  alleged  in  order  to  raise  the 
common-law  presumption  of  death 
which  arises  from  the  unexplained 
absence  of  a  person  from  his  last  or 
usual  place  of  residence  for  a  suffi- 
ciently long  period  of  time,  without 
having  been  heard  of  during  such 
period. 

The  answer  contained  a  general 
denial,  and  also  several  affirmative 
defenses.  The  defendant  for  one  of 
its  defenses  alleges,  among  other 
things,  that  the  contract  sued  on  by 
plaintiff  is  evidenced  by  three  in- 
struments— namely,  the  application 
for  membership,  the  benefit  certif- 
icate, and  the  by-laws  of  the  society. 
It  is  then  alleged  that  its  by-laws,  in 
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force  since  September  1^  1908,  have 
provided  as  follows;  "Sec.  66. 
Disappearance  No  Presumption  of 
Death. — Nb  lapse  of  time  or  absence 
or  disappearance  on  the  part  of  any 
member,  heretofore  or  hereafter  ad- 
mitted into  the  society,  without 
proof  of  the  actual  death  of  such 
member  while  in  good  standing  in 
the  society,  shall  entitle  his  benefi- 
ciary to  recover  the  amount  of  his 
benefit  certificate,  except  as  herein- 
after provided.  The  disappearance 
or  long-continued  absence  of  any 
member,  unheard  of,  shall  not  be  re- 
garded as  evidence  of  death  or  give 
any  right  to  recover  on  any  benefit 
certificate  heretofore  or  hereafter 
issued  by  the  society  until  the  fuH 
term  of  the  member's  expectancy  of 
life,  according  to  the  National  Fra- 
ternal Congress  Table  of  Mortality, 
has  expired  within  the  life  of  the 
benefit  certificate  in  question,  and 
this  law  shall  be  in  full  force  and 
effect,  any  statute  of  any  state  or 
country  or  rule  of  common  law  of 
any  state  or  country  to  the  contrary 
notwithstanding.  The  term  'within 
the  life  of  the  benefit  certificate,'  as 
here  used,  means  that  the  benefit 
certificate  has  not  lapsed  or  been  for- 
feited, and  that  all  payments  re- 
quired by  the  by-laws  of  the  society 
have  been  made.'' 

The  by-law,  if  enforceable  against 
the  plaintiff,  would  deprive  her  of 
the  right  to  rely  upon  the  presump- 
tion of  death;  and,  as  the  record 
ahows,  would  defeat  her  action. 
The  defense  based  on  the  by-law 
above  quoted  was  stricken  from  the 
answer,  on  motion  of  the  plaintiff, 
and  at  the  trial  the  court  refused  to 
admit  the  by-law  in  evidence. 

The  principal  question  upon  this 
review  is  whether  the  by-law  plead- 
ed by  the  defendant  is  valid  and  en- 
forceable as  against  the  plaintiff. 

The  by-law  in  question  was  adopt- 
ed September  1,  1908;  the  benefit 
certificate  sued  upon  was  issued 
prior  to  that  time,  namely,  January 
29,  1908.  In  the  application  for 
membership  White  agreed,  among 
other   things,   that  the   certificate 


should  be  void  if  he  failed  to  com- 
ply with  any  of  the  by-laws  tiien  in 
force  or  thereafter  adopted.  The 
benefit  certificate  recites,  among 
other  things,  that  the  benefit  shall 
be  paid  to  the  beneficiary  in  the 
event  of  the  death  of  the  member: 
"Provided  .  .  .*  that  ...  all 
the  by-laws  of  this  society  as  the 
same  now  exist  or  may  be  hereafter 
modified,  amended,  or  enacted  shall 
be  fully  complied  with." 

An  agreement  on  the  part  of  a 
member  to  be  bound  by  all  future 
changes  in  the  by- 
laws of  the  society  £"««'*nce-- 
that  it  may  see  fit  to  bond  hr 
enact  is  subject  to  li^V^dZ^^' 
the  implied  condi- 
tion that  they  must  be  reasonable. 
19  R.  C.  L.  1204,  §  21.  In  Robin  v. 
Supreme  Tent,  K.  M,  269  Pa.  139, 
112  Atl.  70,  the  court  said :  "True, 
the  certificate  provides  that  the 
member  shall  abide  by  by-laws 
thereafter  enacted,  and  that  is  valid 
in  so  far  as  his  rights  depend  upon 
by-laws;  but  substantial  rights 
which  rest  upon  the  contract  cannot 
be  abrogated  by  new  by-laws,  even 
where  the  power  to  make  them  is 
reserved.  .  .  .  The  right  to  rely 
upon  the  presumption  of  death  is 
substantial,  as  it  may  be  the  only 
means  by  which  a  beneficiary  can 
ever  recover,  and  a  policyholder 
cannot  be  deprived  of  such  right  by 
a  new  by-law.    .    .    .    ", 

The  defendant  cites  §  8,  chap.  139; 
p.  422,  Sess.  Laws  of  1911,  wherein 
it  is  provided  that  "any  changes, 
additions,  or  amendments  to  .  .  • 
the  constitution  or  laws  [of  the  so- 
ciety] duly  made  or  enacted  subse- 
quent to  the  issuance  of  the  benefit 
certificate  shall  bind  the  member 
and  his  beneficiaries,  and  shall  gov- 
ern and  control  the  agreement  in  all 
respects  the  same  as  though  such 
changes,  additions,  or  amendments 
had  been  made  prior  to  and  were  in 
force  at  the  time  of  the  application 
for  membership." 

The  statute  does  not,  however, 
validate  every  by-law  that  might  be 
adopted.    For  example,  it  could  not 
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render   effective   a   byJaw   whkh 

would  change  the 
tew^tei^f     contract  so  as  to  im- 

tSt':r.'.i'nest     P*i5,  ^^»ted  rights, 
M»ci«ty—  or  deprive  a  mem- 

t^tedTuht^'      "^1*   0^    substantial 

rights  conferred, 
expressly  or  impliedly,  by  the  con- 
tract itself.  The  reason  is  that  ''the 
obligation  of  every  contract  is  pro- 
tected from  state  interference  by 
the  Federal  Constitution/'  19  R.  C. 
L.  1207,  §  23.  So  far  as  concerns 
amended  by-laws,  the  statute  con- 
templates only  by-laws  or  amend- 
ments thereto  that  are  reasonable, 

and  does  hot  intend 
mtitnii^T^  to  make  valid  any 

tSSi!!^e%T^immm  amendment     which 
— neceMtty  of       othcrwise  would  be 

of  being  unreasonable. 

The  statute  may,  therefore,  be 
eliminated  from  further  discussion, 
and  the  question  left  to  be  deter- 
mined is  whether,  so  far  as  plaintiff 
is  concerned,  the  by-law  involved  in 
the  instant  case  is  invalid  as  unrea- 
sonable or  for  some  other  reason. 

In  19  R.  C.  L.  1205,  §  22,  it  is 
stated  that  amendments  to  by-laws 
may  be  reasonable  as  to  future  mem- 
bers, on  the  ground  that  they  assent 
thereto  on  becoming  members,  and 
unreasonable  as  to  pre-existing 
members  who  have  not  given  their 
assent  to  the  modification  of  their 
contract.  In  the  instant  case,  the 
plaintiff  is  the  beneficiary  of  a  pre- 
existing member. 

The  identical  by-law  involved  in 
the  instant  case  has  been  passed  up- 
on by  appellate  courts  in  other  states 
recently,  and  a  majority  of  such 
courts  has  held  the  by-law  to  be  in- 
valid and  unenforceable  as  against 
the  beneficiary  of  a  member  whose 
certificate  was  issued,  as  in  the  in- 
stant case,  prior  to  the  adoption  of 
the  by-law. 

The  supreme  court  of  Wisconsin 
held  this  by-law  invalid  in  Sweet  v. 
Modem  Woodmen,  169  Wis.  462, 
172  N.  W.  143.  The  supreme  court 
of  Nebraska  arrived  at  the  same 
conclusion  in  Garrison  v.  Modem 
Woodmen,  —  Neb.  — ,  178  N.  W. 
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842.  In  Boynton  v.  Modem  Wood- 
men, post,  401,  the  court  said: 
''We  concur  in  the  ruling  of  the 
learned  trial  court  that  the  new  by- 
law substantially  changed  the  con- 
tract between  the  parties,  and  is 
unreasonable  and  void.  .  .  .  The 
amended  by-law  not  only  abrogates 
that  rule  of  evidence,  and  that  meth- 
od of  proof  of  death,  in  which  the 
insured  perhaps  can  have  no  vested 
right,  but  materially  changes  the 
contract  in  point  of  substance  by 
imposing  upon  the  beneficiary  the 
burden  of  continuing  the  payment 
of  dues  and  assessments  for  a  long 
period  of  time  after  the  lapse  of  the 
seven  years'  disappearance;  name- 
ly, during  the  period  of  the  insured's 
life  expectancy.  That  the  change  is 
unreasonable  seems  the  only  fair 
conclusion.    ..." 

The  supreme  court  of  Iowa,  con- 
sistent with  several  of  its  previous 
decisions  on  the  same  subject,  held 
this  by-law  to  be  invalid.  In  Haines 
V.  Modern  Woodmen,  —  Iowa,  — > 
178  N,  W.  1010,  the  by-law  was  re- 
garded as  unreasonable,  and  there- 
fore invalid,  upon  each  of  two 
grounds,  one  being  in  accord  with 
the  reasoning  in  Hannon  v.  Grand 
Lodge,  A.  O.  U.  W.  99  Kan.  784, 
L.R.A.1917C,  1029,  168  Pac.  169,  to 
the  effect  that  the  by-law  interferes 
with  one  of  the  functions  of  a  court 
in  the  matter  of  determining  issues 
of  fact.  The  Iowa  court  said :  **To 
say  the  very  least,  the  right  to  thus 
dcfprive  the  court  of  the  exercise  of 
its  ordinary  functions,  and  to  add  to 
or  take  from  a  proved  fact  the  pro- 
bative force  and  effect  to  which  it  is 
otherwise  naturally  entitled,  is  one 
which  will  be  hedged  within  very 
narrow  bounds.  To  hold  otherwise, 
and  pennit  the  insurer  to  restrict 
its  liability  by  arbitrarily  enlarging 
or  minimizing  the  effect  of  com- 
petent evidence,  is  to  arm  it  with 
power  which  renders  practically 
worthless  the  protection  which  it 
professes  to  furnish  to  the  insured." 

The  court  held  the  by-law  unrea- 
sonable, also,  for  a  reason  expressed 
as  follows :  ''When  tiie  contract  was 
made,  it  was  and  still  is  competent 
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under  the  law  of  .'the  stMe  to  estab* 
lish  the  fact  of  death  l)y  proof  of 
certain  facts  from  which  such  a  pre- 
sumption arises.  This  right  was  a 
material  element  or  factor  in  the 
yaliijB  of  the  promised  benefit  to  the 
member  and  his  beneficiary.  Per- 
mit the  insurer  by  it^  own  arbitrary 
act  to  declare  that  it  will  not  pay 
the  benefit  upon  such  legitimate 
proof  as  will  satisfy  a  court  of  jus- 
tice of  a  member's  death,  nor  will 
it  pay  at  all,  except  upon  perform- 
ance .of  a  condition  which  cannot  be 
satisfied  in  an  average  lifetime,  and 
then  only  on  the  further  condition 
that  during  such  period  the  benefi- 
ciary shall  continue  to  pay  a  burden- 
some tribute  into  the  insurer's  treas- 
ury, and  you  will  leave  nothing  of 
value  in  a  contract  of  fraternal  in- 
surance of  which  the  member  may 
not  be  'fraternally'  despoiled  at  the 
uncontrolled  will  or  whim  of  the  in- 
surer." 

The  Haines  Case  was  followed  in 
a  per  curiam  opinion  in  Fryer  v. 
Modern  Woodmen,  —  Iowa,  — ,  179 
N.  W.  160.  The  same  by-law  was 
under  consideration  in  the  earlier 
case  of  Olson  v.  Modern  Woodmen, 
182  Iowa,  1018,  L.R:A.1918F,  1164, 
164  N*  W.  346,  and  there  held  in- 
valid and  unenforceable  as  against 
a  beneficiary  of  a  member  who  dis- 
appeared prior  to  the  time  the  by- 
law was  adopted.  In  the  Haines 
Case,  as  in  the  instant  case,  the  dis- 
appearance took  place  after  the  by- 
law was  enacted.  The  principle  uf)- 
qn  which  the  Iowa  court  proceeded 
in  both  cases,  reaching  the  same  con- 
clusion in  each,  is  stated  in  the  Olson 
Case  as  follows :  "Of  course,  the 
assured  sustains  a  dual  relationship. 
He  is  a  member.  .  .  .  But  he-  also 
sustains  contractual  relationships; 
and  in  this  his  relationship  is  antag- 
onistic, so  to  speak,  to  the  society. 
.,  •  .  It  follows,  therefore,  that 
any  by-law  adopted  after  the  issu- 
ance of  the  certificate  which  de- 
stroys or  materially  and  unreason- 
ably affects  the  rights  of  the  member 
under  the  certificate,  iti  so  far  as  his 
rights  to  repover  the  indemnity  pro- 
vided in,  the   certificate   are   conr 
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cemed,  is  held  to  he  unreasonable; 
and  this  upon  the  theory  that  the 
reserve  power  and  the  consent  will 
not  be.  deemed  to  have  included  such 
right,  and  the  assured  will  not  be 
deemed  to  have  consented  to  such 
by-laws  becoming  a  part  of  his  con- 
tract.*' 

The  weight  of  authority,  as  well 
as  ample  reason,  sustains  the  hold- 
ing in  the  cases  above  cited,  and  we 
will  therefore  fol- 
low them,  and  de- 
cline to  adopt  the 
reasoning  or  the 
conclusion  in  Steen 
V.  Modern  Woodmen,  post,  406,  and 
other  cases  cited  by  plaintiff  in  er- 
ror. The  by-law  involved  in  the 
instant  case  was  adopted  after  the 
certificate  was  issued,  and,  for  the 
reasons  stated  in  the  cases  herein 
followed,  the  by-law  is  not  enforce- 
able against  the  plaintiff. 

It  is  contended  by  the  plaintiff  in 
error  that  the  plaintiff  below  failed 
to  show  that  diligent  search  was 
made  to  ascertain  the  whereabouts 
of  Mr.  White  subsequent  to  the  time 
he  was  last  heard  of,  or  from,  and 
known  to  be  living.  In  order  to 
raise  the  presump- 
tion of  death  of  a 
person  after  seven 
years'  absence  with- 
out tidings,  it  must  appear,  among 
other  things,  that  diligent  inquiry 
and  efforts  have  been  made  to  ascer- 
tain his  whereabouts.  However,  as 
said  in  New  York  L.  Ins.  Co.  v. 
Hblck,  59  Colo.  416,  429,  151  Pac. 
916, 922 :  "What  would  be  sufficient 
in  the  way  of  efforts  to  locate  the 
missing  person  should  be  measured 
by  ttie  circumstances  of  each  partic- 
ular case." 

Whether  the  inquiry  made  in  a 
given  case  was  diligent  depends  on 
the  facts  and  circumstances  of  that 
case.  Kaufmann  v.  New  York  L.Ins. 
Co.  —  Cal.  App.  — ,  186  Pac.  360. 
The  evidence  shows  that  Adolphus 
Irwin  White  left  his  home  at  Brush, 
Colorado,  on  February  20, 1911,  and 
went  to  Denver  for  the  purpose  of 
obtaining  medical  advice.  He  was 
then   afflicted  with  gastritis.     He 
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Ivent  on  to  the  western  coast  and  on 
May  20, 1911,  wrote  to  his  wife  from 
Seattle,  Washington.  The  last  tid- 
ings which  his  wife,  plaintiff  herein, 
received  from  him,  were  a  letter  to 
her,  written  by  him  at  Fresno,  Cal- 
ifornia, and  postmarked  at  San 
Jos^,  California,  June  10,  1911. 
The  date  of  White's  disappearance 
is  given  in  the  complaint  as  June  11, 
1911.  As  evidence  of  a  search  and 
inquiry  on  the  part  of  the  plaintiff 
subsequent  to  that  date,  the  record 
show*  that  upon  the  receipt  of  her 
husband's  last  letter  the  plaintiff 
wrote  two  letters  to  him,  directing 
one  to  the  place  where  his  letter  was 
written,  and  one  to  the  place  from 
which  it  was  mailed,  San  JosS,  Cal- 
ifornia. No  answer  was  received. 
Both  of  her  letters  were  returned 
unclaimed.  She  had  no  means  of 
knowing  where  he  could  be  found. 
In  his  last  letter.  White  said  he  was 
^thinking  of  taking  a  boat"  for  the 
Isthmus  of  Panama,  and  also  that 
he  "may  go"  to  certain  "springs," 
the  name  or  location  of  which  he  did 
not  name.  Thereafter  the  plaintiff, 
in  an  effort  to  locate  her  husband, 
made  inquiries  of  persons  who  had 
been  at  the  Isthmus  of  Panama,  and 
also  of  persons  who  had  been  in  Cal- 
ifornia. Since  the  date  of  her  hus- 
band's disappearance,  the  plaintiff 
was  in  communication  with  his  rel- 
atives. The  evidence  shows  that  the 
plaintiff  and  her  husband's  relatives, 
since  his  disappearance,  visited  with 
and  otherwise  kept  in  touch  with 
each  other,  and  that  such  relatives 
informed  her  that  they  had  received 
-»eee««it7of  «<>  tldlngs  of  Mr. 
e'uTbiiW  White.      This    was 

equivalent  to  mak- 
ing inquiries.  It  was  not  incum- 
bent upon  the  plaintiff  to  make  spe- 
cific inquiries  of  her  husband's  rel- 
atives, when  they  gave  her  all  the 
information  which  such  inquiries 
would  elicit. 

The  evidence  also  shows  that 
White  was  not  estranged  from  his 
^fe,  the  plaintiff,  or  from  their 
children,  but  had  love  and  affection 
for  them,  and  that  the  person  most 
Jikely  to  hear  from  him^  if  living,-  is 


the  plaintiff/  If  a  third  person 
sought  to  derive  a  benefit  from  the 
presumed  death  of  White,  the  rule 
relating  to  diligent  inquiry  would 
require,  or  at  least  suggest,  that 
such  claimant  make  inquiries  of  the 
wife,  she  being  the  person  who 
probably  would  have  heard  from  the 
missing  person  if  the  latter  were  liv- 
ing, or  make  inquiries  of  other 
persons  likely  to  be  in  a  similar 
position..  However,  the  rule  in  this 
respect,  if  such  is  the  rule,  should 
be  relaxed,  where  the  wife,  who  was 
not  estranged  from  her  husband,  is 
herself  the  claimant,,  and  he  the 
missing  person ;  otherwise  she  would 
be  required  to  go  through  the  form 
of  inquiring  of  herself. 

The  evidence  also  shows  that. 
White  having  been  a  member  of  the 
Odd  Fellows  Lodge  at  Brush,  Colo- 
rado, a  circular  was  printed,  with 
White's  photograph  upon  ib,  and 
more  than  one  hundred  copies  were 
sent  out  by  an  officer  of  that  lodgei. 
' -While .  these  circulars  we^re  issued 
before  the  time  that  White  was  last 
heard  of,  yet  they  were  never  re- 
called, and  they  remained  with  va- 
rious lodges  throughout  the  western 
coast  after  White's  disappearance, 
and  as  a  means  of  search  and  in- 
quiry were  as  efficient  as  if  they  had 
been  prepared  and  tent  out  after 
such  disappearance.  The  circular 
included  the  offer  of  a  reward  of  $25 
for  informatioii  regarding  the 
whereabouts  of  Mr.  White. 

It  is  not  necessary  that  all  the  ef- 
forts to  locate  the  missing  person 
should    actually   be       ^ 

oAAVTMAvt     Mi^vMniAy      Kf%*    _-^i4o  in«)r  make 

made  by  a  claimant  iiKiniriea  tor 
liimself .  The  piain-  ""*-*»»  "^•"«»- 
tiff  may  show  what- search  and  in- 
quiry had  been  conducted  by  others. 
Charles  H.  Richards,  a  brother-in- 
law  of  Mr.  White,  testified  that  he 
is  acquainted  with  the  relatives  of 
the  latter,  including  three  bi'others 
who  live  in  the  state  of  Iowa,  and 
that  he  talked  to  them  about  Mr. 
White's  disappearance.  One  of  the 
brothers  heard  from  Mr.  White 
-about  the  same  time  that  Mrs.  White 
received  the  last  letter  from. him. 
:The  others  never  heard  from  him.; 
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— avIllcteiiCT   of 
efforts  to  find 
mlaslay   per«oB« 


Richards  himself  received  no  tidings 
of  Mr.  White.  The  witness  OrviUe 
Lehman  talked  with  Mr.  White's 
brothers  at  a  time  about  three  years 
preceding  the  trial  of  this  case,  and 
subsequent  to  the  time  of  Mr. 
Whitens  alleged  disappearance. 

The  plaintiff  evidently  did  all  that 
anyone  in  her  circumstances  could 
reasonably  be  expected  te  do,  in  the 
matter  of  search  and  inquiry.  The 
evidence  shows  that  Mr.  White  was 
afBicted  with  a  disease  which  was 
liable  to  result  in  his  deatii.  His 
wife  had  reasonable  cause  to  believe 

him  to  be  dead  after 
failing  to  receive 
tidings  of  him,  and 
to  believe  that  further  inquiries 
would  be  useless.  In  our  opinion 
the  eff orte  made  by  the  plaintiff  to 
locate  her  missing  husband  were 
sufficient  to  meet  the  requirements 
of  the  rule  relating  to  search  and  in- 
quiry. Too  much  stress  should  not 
be  laid  on  this  rule.  Some  courts  ig- 
nore it  entirely.  17  C.  J.  1171. 
Other  courts  say  that  the  presump- 
tion of  death  may  ' -be  augmented  or 
weakened  by  the  evidence  or  lack  of 
evidence  on  the  subject  of  search 
and  inquiry  made  for  the  missing 
person.^'  Haines  v.  Modern  Wood- 
men, supra. 

The  record  susteins  plaintiff's 
case  in  the  matter  of  search  and  in- 
quiry. 

It  is  contended  that  the  court 
erred  in  admitting  evidence  as  to 
search  for  the  insured  prior  to  June 
11,  1911.  Such  evidence  was  not 
prejudicial  to  the  defendant,  and  ite 
admission  was  not  reversible  error. 
A  1  ^  «  If  the  plaintiff,  and 
A^^i^orS'iSlTi^eo  the  insured^s  other 
dtli^r/i^Jr.         relatives,    made    a 

diligent  search  for 
Mr.  White  prior  to  the  time  he  was 
last  heard  from,  it  tends  to  show 
that  they  really  wanted  to  find  him 
after  that  time.  Such  evidence  also 
shows  why  search  at  certein  places 
would  be  unavailing,  and  it  was  not 
incumbent  upon  them  to  repeat  their 
efforto  as  to  those  places.  Further- 
more, the  evidence  objected  to  tend- 
.ed  to  show  the  feeling  that  existed 


between  the  insured  and  his  wife 
and  his  relatives,  and  that  the  cir- 
cumstances were  not  such  as  to  ac- 
count for  his  not  being  heard  of,  or 
from,  without  assuming  his  death. 

Error  is  assigned  to  the  giving  of 
instruction  No.  5,  which  reads  as 
jf oUows :  ''You  are  instructed  that  it 
is  a  rule  of  law  that  if  a  person  has 
been  absent  from  his  residence  for 
a  period  of  seven  years  or  more,  and 
in  that  time  has  not  been  heard  of, 
or  from,  by  anyone  who  would  nat- 
urally hear  from  him  were  h^  alive, 
the  presumption  arises  that  he  is 
dead,  unless  the  oircumstences  are 
such  as  to  account  for  bis  not  being 
heard  of  or  from  without  assuming 
his  death." 

The  defendant  objected  to  the  giv- 
ing of  this  instruction  upon  the 
ground  "that  it  leaves  out  of  con- 
sideration the  element  of  necessity 
for  search."  If  the  instruction  giv- 
en is  amenable  to  this  objection,  the 
error  was  cured  by  the  very  next  in- 
struction, No.  6,  which,  were  it  not 
for  the  figure  "6,"  would  appear  to 
be  a  part  of  instruction  No.  6. 
The  element  of  search  is  covered  by 
instruction  6 ;  and  if  it  should  have 
been  made  a  part  of  ^^^^^^ 
instruction  5,  then  incomplete 
the  latter  instruc-  «"*'»«"•«•• 
tion  was  merely  incomplete.  An 
incomplete  instruction  may  be  cured 
by  a  subsequent  instruction.  Strat- 
ton.  Cripple  Creek  Min.  &  Develop- 
ment Co.  V,  Ellison,  42  Colo.  498,  94 
Pac.  303 ;  38  Cyc.  1782  et  seq. 

Instruction  No.  6,  above  men- 
tioned, reads  as  follows :  'It  must 
also  appear  that,  in  order  to  raise 
the  presumption  of  death  of  a  per- 
.son  who  has  been  absent  for  a  period 
.of  seven  years,  inquiry  and  efforte 
have  been  made  to  ascertein  his 
whereabouts." 

This  instruction  iteelf  was  object- 
ed to.  The  principal  objection  now 
urged  against  it  is  that  it  ''ignores 
the  element  of  diligence."  Assum- 
ing that  the  instruction  should  have 
included  this  element  and  required 
that  the  inquiry  and  efforte  be  dili- 
gent, this  is  an  error  of  which  the 
defendant  cannot  complain  in  this 
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court,  since,  in  objecting  to  the  in- 
struction in  the  coUrt  bdow,  the 
''element  of  diligence''  was  not 
-^miMioA  In       pointed    out.     The 

titatmetlon-  objCCtion    WES    gCtt- 

liui.re  to  ofcject.  ^^^j .  ^j^^  defendant 

objected  ''for  the  reason  that  it  does 
not  properly  define  the  inquiry  and 
search/*  In  National  Fuel  Co.  v. 
Green,  50  Colo.  307,  115  Pac.  709, 
this  court  said :  "Unless,  in  an  ap- 
propriate way,  an  exception  to  an 
instruction  is  made  in  the  court  be- 
low, so  that  its  attention  is  directed 
to  the  error  of  law  complained  of, 
the  instruction  will  not  be  consid- 
ered on  review." 

This  rule  is  applicable  where,  as 
here,  the  instruction  is  not  clearly 
and  inherently  erroneous,  and  is  cor- 
rect as  far  as  it  goes.  3  C.  J.  845,  § 
762.  The  objection  did  not  direct 
the  court's  attention  to  the  absence 
of  the  word  "diligent."  Moreover, 
counsel  for  defendant  somewhat  in- 
vited the  omission,  since,  in  object- 
ing to  instruction  No.  5,  he  spoke  of 
the  ''necessity  for  search,"  not  ne- 
cessity for  diligent  search. 

Another  objection  urged  against 
instruction  No.  6  is  that  it  does  not 
state  that  the  inquiry  and  search 
must  be  made  subsequent  to  the  time 
that  the  missing  person  was  last 
heard  of  and  known  to  be  living. 
We  do  not  find  that  the  instruction 
was  misleading  or  erroneous  on  the 
ground  thus  suggested.  Taken  in 
connectiofa  with  the  instruction  im- 
mediately preceding  it»  it  sufficiently 


199   Pao.   985,) 

shows  that  the  court  was  dealing 
with  the  seven-year  period  involved 
in  the  presumption  of  death.  The 
preceding  instruction  shows  what 
must  have  occurred  "in  that  time." 

Error  is  assigned  to  the  refusal  to 
g^ve  defendant's  requested  instruc- 
tions.    As  argued,  this  refers  to 
instructions    concerning    the    pre- 
sumption of  death  from  seven  years' 
absence.     The    instructions   which 
were  given  fairly  state  the  law  on 
the  subject,  and,  if  the  requested  in- 
structions were  more  complete  or 
appropriate,  there  was  no  reversible 
error    in    refusing 
the   same,   for   the  r'*/"»*l  •^ 
reason  that,  consid-  remote  posat- 
ering   all    the    evi-  in  ves«it. 
dence  in  the  record, 
there  is  only  a  remote,  if  any,  pos- 
sibility that  the  result  would  have 
been  changed  by  the  giving  of  the 
requested    instructions.      4    C.    J. 
1048,  §  3031. 

The  judgment  is  affirmed. 

Seott»  Ch.  J.,  not  participating. 


KOTE. 


The  question  of  the  validity  of  a  by- 
law of  a  mutual  benefit  association, 
preventing  recovery  upon  presumption 
of  death  from  seven  years'  absence,  is 
considered  in  the  annotation  following 
Steen  v.  MoDEaiN  Woodmen,  post, 
418. 


BEATRICE  BOYNTON,  Respt., 

V. 

MODERN  WOODMEN  OF  AMERICA,  Appt 

Minnesota  Supreme  Court '^  January  28,  192 1» 
(148  Minn.  150,  181  N.  W.  327.) 

Insurance  —  amendment  of  by-laws  —  inference  of  death  from  disap- 
pearance. 

1.  An  amendment  of  the  by-laws  of  a  mutual  beneficiary  association 
subsequent  to  the  date  of  a  particular  insurance  contract,  by  which  the 

Headnotes  by  Bbown,  Ch.  J. 
17  A.L.R.— 26. 
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presumption  of  death  arising  froin  such  unexplained  disappearance  was 
.abrogated  and  in  place  thereof  a  provision  made  to  the  effect  that  no 
inference  of  death  by  disappearance  should  arise  until  the  expiration  of 
the  insured's  life  expectancy,  is  unreasonable  and  therefore  void. 
[See  note  on  this  question  beginning  on  page  418.] 


Evidence  —  of  death  —  sufficiency* 

2.  In  an  action  involving  the  rule 
that  the  unexplained  disappearance  of 
a  person  without  tidings  for  the  period 
of  seven  years  or  more  raises  an  infer- 
ence or  presumption  of  death,  the  evi- 
dence is  held  to  support  the  presump- 
tion and  to  justify  the  verdict  of  the 
jury.  ' 

[See  8  R.  C.  L.  708.] 


—  use  of  intoxicants. 

3.  The  verdict  of  the  jury  to  the 
effect  that  there  was  no  violation  of 
the  contract  by  the  insured  in  the  in- 
temperate use  of  intoxicating  liquor  is 
sustained  by  the  evidence. 

[See  14  R.  C.  L.  1154.] 

Appeal  —  no  error  in  record. 

4.  The  record  presents  no  reversible 
error. 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Ramsey 
County  (Brill,  J.)  denying  his  motion  for  judgment  or  a  new  trial,  after 
verdict  in  favor  of  plaintiff,  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  mutual  benefit  certificate.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Truman  Plantz,  Elijah  Bar-     App.    152;    Cobble   v.    Royal    Neigh- 


ton,  and  George  G.  Perrin,  for  appel- 
lant: 

The  evidence  of  plaintiff  does  not 
bring  her  within  the  seven-year  rule. 

Spahr  V.  Mutual  L.  Ins.  Co.  98  Minn^ 
471,  108  N.  W.  4;  Swanson  v.  Modern 
Brotherhood,  135  Minn.  304,  160  N.  W. 
779 ;  Pierson  v.  Modern  Woodmen,  125 
Minn.  150,  145  N.  W.  806;  Modern 
Woodmen  v.  Gerdom,  72  Kan.  391,  2 
L.R.A.(N.S.)  809,  82  Pac.  1100,  7  Ann. 
Cas.  570;  Mackie  v.  Grand  Lodge, 
A.  0.  U.  W.  100  Kan.  345, 164  Pac.  263; 
Rudulph  V.  Brown,  150  Ga.  147,  103 
S.  E.  251 ;  Hitz  v.  Ahlgren,  170  111.  60, 
48  N.  E,  1068. 

Under  defendant's  by-laws,  no  pre- 
sumption of  death  could  arise  until 
the  expiration  of  Boynton's  expectancy 
in  life. 

Flakne  v.  Minnesota  Farmers  Mut. 
Ins.  Co.  105  Minn.  479,  117  N.  W.  785; 
Ledy  v.  National  Council,  K.  L.  S.  129 
Minn.  137,  L.R.A.1915D,  1095,  151 
N.  W.  905,  Ann.  Cas.  1916E,  486; 
Pierson  v.  Modern  Woodmen,  125 
Minn.  150,  145  N.  W.  806;  Valente  v. 
Sierra  R.  Co.  151  Cal.  534,  91  Pac.  481 ; 
Nelson  v.  Branford  Lighting  &  Water 
Co.  75  Conn.  548,  54  Atl.  303;  13  Am. 
Neg.  Rep.  490;  Klein  v.  Knights  & 
Ladies  of  Security,  79  Wash.  173, 
140  Pac.  72 ;  Kelly  v.  Supreme  Council, 
C.  M.  B.  A.  46  App.  Div.  79,  61  N. 
Y.  Supp.  394;  Porter  v.  Home  Friendf 
ly  Soc.  114  Ga.  937,  41  S.  E.  45; 
Steen  v.  Modem  Woodmen,  218  111. 


bors,  —  Mo.  App.  — ,  219  S.  W.  118; 
Apitz  V.  Supreme  Lodge,  K.  L.  H. 
274  111.  196,  L.R.A.1917A,  183,  113 
N.  E.  63;  Underwood  v.  Modem 
Woodmen,  141  Iowa,  240,  119  N.  W. 
610;  Ross  V.  Modem  Brotherhood, 
120  Iowa,  692,  95  N.  W.  207;  Roeh  v. 
Business  Men's  Protective  Asso.  164 
Iowa,  199,  51  L.R.A.(N.S.)  221,  145 
N.  W.  479,  Ann.  Cas.  1915C,  813; 
Royal  Arcanum  v.  Vitzthum,  128  Md. 
523,  L.R.A.1917A,  179,  97  Atl.  923; 
Modern  Woodmen  v.  International 
Trust  Co.  25  Colo.  App.  26,  136  Pac. 
806. 

Boynton's  contract  became  void  on 
account  of  his  intemperate  use  of  in- 
toxicating liquors. 

O'Connor  v.  Modem  Woodmen,  110 
Minn..  18,  25  L.R.A.(N.S.)  1244,  124 
N.  W.  454;  Lockway  v.  Modem  Wood- 
men, 121  Minn.  170,  141  N.  W.  4; 
Wising  V.  Brotherhood  of  American 
Yeomen,  132  Minn.  303,  156  N.  W.  247, 
Ann.  Cas.  1918A,  621. 

Messrs.  Kerr  &  Richardson,  for  re- 
spondent : 

It  was  for  the  jury  to  determine  the 
credibility  of  the  sister  of  Boynton 
and  the  question  as  to  whether  any 
letter  which  was  received  by  her  was 
written  by  him. 

Chelf  V.  Isaacs,  6  Ky.  L.  Rep.  .739 
(abstract). 

A  rebuttable  presumption  of  death 
arose  in  the  case  of  Boynton,  who  had 
been  absent  from  his  home,  and  from 
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*w)ioin  no  tidingrs  had  been  received  for 
3even  years  and  more. 

Spahr  V.  Mutual  L.  Ins.  Co.  98  Minn. 
•471,  108  N.  W.  4;  Swanson  v.  Modern 
3rotherhood,  135  Minn.  304,  160  N.  W. 
779;  Pierson  v.  Modem  Woodmen,  125 
'Minn.  150,  145  N.  W.  806;  Behlmer  v. 
<5rand  Lodge,  A.  0.  tJ.  W.  109  Minn. 
305,  26  L.R.A.(N.S.)  305,  123  N.  W. 
1071;  Olson  v.  Modern  Woodmen,  182 
Iowa,  1018,  L.R.A.1918P,  1164,  164 
-N.  W.  346;  Sweet  v.  Modem  Woodmen, 
169  Wis.  462,  172  N.  W.  143 ;  Miller  v. 
Sovereign  Camp,  W.  W.  140  Wis.  505, 
28  L.R.A.(N.S.)  178,  133  Am.  St.  Rep. 
1096,  122  N.  W.  1126;  Richey  v.  Sov- 
ereign Camp,  W.  W.  184  Iowa,  10. 
L.R.A.1918F,  1116,  168  N.  W.  276; 
Magness  v.  Modern  Woodmen,  146 
Iowa,  1,  123  N.  W.  169;  Page  v. 
Modem  Woodmen,  162  Wis.  259,  L.R.A. 
1916F,  438,  156  N.  W.  137,  Ann.  Cas. 
1918D,  756;  Northwestem  Mut.  L.  Ins. 
Co.  V.  Stevens,  18  C.  C.  A.  107,  36  U.  S. 
App.  401,  71  Fed.  258;  Tisdale  v. 
Connecticut  Mut.  L.  Ins.  Co.  26  Iowa, 
170,  96  Am.  Dec.  136. 

The  by-law  upon  which  defendant 
chiefly  relies  was  unreasonable  and 
ineffective  so  far  as  Boynton  is  con- 
cerned. 

Sweet  V.  Modem  Woodmen,  169  Wis. 
462,  172  N.  W.  143;  Olson  v.  Modem 
Woodmen,  182  Iowa,  1018,  L.R.A.1918F, 
1164,  164  N.  W.  847;  Richey  v.  Sover- 
eign Camp,  W.  W.  184  Iowa,  10,  L.R.A. 
1918F,  1116,  168  N.  W.  277;  Samberg 
V.  Knights  of  Modern  Maccabees,  158 
Mich.  568,  133  Am.  St.  Rep.  396,  123 
N.  W.  25;  Haines  v.  Modern  Woodmen, 
—  Iowa,  — ,  178  N.  W.  1010;  Fryer  v. 
Modem   Woodmen,  —  Iowa,  — ,   179 
N.  W.  160;  Garrison  v.  Modern  Wood- 
men, —  Neb.  — ,  178  N.  W.  842;  Mc- 
Laughlin V.  Sovereign  Camp,  W.  W. 
97  Neb.  71,  L.R.A.1915B.  756, 149  N.  W. 
112,  Ann.  Cas.  1917 A,  79;  Sovereign 
Camp,  W.  W.  V.  Piper,  —  Tex.  Civ. 
App.  — ,  222  S.  W.  649 ;  Supreme  Rul- 
ing, F.  M.  C.  V.  Hoskins,  —  Tex.  Civ. 
App.  — ,  171  S.  W.  812;  Gaffney  v.  Roy- 
al Neighbors,  31  Idaho,  549,  174  Pac. 
1014;  2  Bacon,  L.  &  Acci.  Ins.  4th  ed. 
§  648,  p.  1596;  Pierson  v.  Modern  Wood- 
men, 125  Minn.  150, 145  N.  W.  806 ;  Ol- 
son V.  Court  of  Honor,  100  Minn.  117,  8 
X.R.A.(N.S.)  521, 117  Am.  St.  Rep.  676, 
110  N.  W.  374,  10  Ann.  Cas.  622;  Klein 
V.    Knights  &  Ladies  of  Security,  79 
^Wash.  173,  140  Pac.  72. 

The  policy  here  involved  did  not  be- 
'  come  void  by  reason  of  the  intemperate 
of  intoxicating  liquors. 


Wising  V.  Brotherhood  of  American 
Yeomen,  182  Minn.  303,  156  N.  W.  247, 
Ann.  Cas.  1918A,  621;  O'Connor  v. 
Modern  Woodmen,  110  Minn.  18,  25 
L.R.A.(N.S.)  1244,  124  N.  W.  454; 
Lockway  v.  Modern  Woodmen^  121 
Minn.  170,  141  N.  W.  1. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

Action  to  recover  upon  a  benefi- 
ciary certificate  issued  by  defendant 
to  6.  L.  Boynton,  with  plaintiff  as 
beneficiary.  Plaintiff  had  a  verdict, 
and  defendant  appealed  from  an  .or- 
der denying  its  alternative  motion 
for  judgment  or  a  new  triaL  The 
appeal  presents  several  questions 
which  will  be  considered  in  their  or- 
der. 

The  certificate  of  insurance  was 
issued  to  Boynton  on  May  8,  1898, 
and  was  payable  on  his  death  to  his 
widow,  plaintiff  in  the  action.  The 
complaint  alleges  that  Boynton  died 
prior  to  the  commencejnent  of  the 
action,  due  proof  whereof  was  given 
to  defendant,  and  that  defendant 
refused  payment.  The  alleged  death 
of  Boynton  was  put  in  issue  by  the 
answer.  There  was  no  direct  proof, 
on  the  trial,  of  his  death;  plaintiff 
relied  to  establish  that  fact  upon  the 
rule  of  the  common  law  that  an  in- 
ierence  thereof  arises  in  such  cases 
from  a  showing:  of  an  unexplained 
absence  or  disappearance  without 
tidings  for  a  period  of  seven  years 
or  longer.  It  was  shown  that  Boyn- 
ton disappeared  on  August  21, 1910, 
and  it  was  plaintiff's  claim  that,  al- 
though search  and  inquiry  had  been 
made  to  ascertain  his  whereabouts, 
nothing  was  heard  of  him  after  that 
date.  Evidence  tending  to  support 
that  claim  was  presented,  and  there- 
on the  verdict  of  the  jury  was  pred- 
icated. 

It  is  contended  by  defendant  in 
support  of  the  appeal:  (1)  That 
the  evidence  does  not  bring  the  case 
within  the  rule  relied  upon,  in  that 
no  sufficient  search  and  inquiry  was 
made  to  learn  whether  Boynton  was 
dead  or  alive,  and,  further,  that  he 
was  in  fact  heard  from  through  a 
letter  written  by  him  to  a  relative 
,  within    the    seven-year    period    of 
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claimed  disappearance,  or  on  a  date 
some  four  years  prior  to  the  com- 
mencement of  the  action;  (2)  that 
the  rule  of  the  common  law  referred 
to  is  rendered  inapplicable  to  the 
case  by  force  of  a  by-law  of  defend- 
ant association,  which  defendant 
claims  forms  part  of  the  insurance 
contract,  whereby  it  is  provided  that 
no  presumption  of  death  shall  arise 
from  the  disappearance  or  unex- 
plained absence  of  an  insured  mem- 
ber until  after  the  expiration  of  his 
life  expectancy,  a  time  which,  as  to 
Boynton,  had  not  expired  "v^en  the 
action  was  commenced ;  and  (8)  that 
the  contract  of  insurance  in  suit 
was  forfeited  and  annulled  by  rea- 
son of  a  violation  of  the  conditions 
thereof  by  Boynton  in  the  excessive 
use  of  intoxicating  liquors. 

The  same  contentions  were  made 
in  the  court  below,  the  first  and 
third  of  which  were  submitted  to  the 
jury,  and  upon  the  second  the  court 
ruled  that  the  by-law  relied  upon  by 
defendant  as  abrogating  the  rule  of 
the  common  law  in  such  cases,  hav- 
ing been  enacted  some  ten  years 
subsequent  to  the  date  on  which 
Bojmton  became  a  member  of  the 
association,  was  as  to  his  member- 
ship unreasonable  and  void. 

A  careful  examination  of  the  rec- 
ord and  the  points  made  by  defend- 
ant leads  to  the  conclusion  that  the 
learned  trial  court  correctly  dis- 
posed of  the  case.  The  evidence 
made  the  question  of  Boynton's  dis- 
appearance, and  whether  sufficient 
Bvidence-of  search  and  inquiry 
?r«JI;r  ^*d  been   made  to 

learn  his  fate,  one 
of  fact  for  the  jury,  and  the  verdict 
is  fully  supported.  The  case  is 
brought  within  the  rule  of  the  com- 
mon  law,  relied  upon  by  plaintiff, 
which  has  frequently  been  applied  in 
this  state.  Spahr  v.  Mutual  L.  Ins. 
Co.  98  Minn.  471, 108  N.  W.  4 ;  Behl- 
mer  v.  Grand  Lodge,  A,  O,  U.  W.  109 
Minn,  805,  26  L.R.A.(N.S.)  805, 123 
N.  W.  1071;  Pierson  v.  Modem 
Woodmen,  125  Minn.  150, 145  N.  W. 
806;  Swanson  v.  Modem  Brother- 
hood, 135  Minn.  304, 160  N.  W.  779 ; 
1  Bunnell's  Dig.  3434.   A  discussion 


of  tiie  evidence  will  serve  no  useful 
purpose.  It  presents  a  case  similar 
to  those  cited,  and  others  collected  in 
8  R.  C.  L.  p.  708.  The  only  item  of 
evidence  found  in  the  record  tending 
in  any  substantial  way  in  rebuttal 
of  the  inference  of  death  is  present- 
ed by  that  given  by  a  sister  of  Boyn- 
ton, who  testified  that  she  received 
a  letter  from  him  about  four  years 
before  the  trial  of  the  action,  in 
which  he  made  some  suggestions 
about  the  entry  of  her  sons  into  the 
war  with  Germany.  But  after  full 
consideration  of  the  matter  we  con- 
clude that  the  verity  of  the  evidence 
was  for  the  jury  and  trial  court; 
with  whose  conclusions  thereon  we 
find  no  sufficient  reason  for  interfer- 
ence. And  although  the  record  con- 
tains no  direct  evidence  in  challenge 
of  the  credibility  of  the  witness,  all 
evidentiary  facts  presented  tend  to 
discredit  the  receipt  of  the  alleged 
letter  by  her,  or  that  it  was  authen- 
tic, or  written  by  Bojmton  if  in  fact 
received  by  her.  Bojmton  disap- 
peared suddenly— dropped  out  of 
sight — in  August,  1910,  and  with- 
out apparent  cause.  Prior  to  that 
time  he  had  carried  on  a  somewhat 
regular  correspondence  with  anoth- 
er sia(ter  who  for  a  time  resided  with 
the  father  in  Minneapolis.  He  had 
also  made  frequent  contributions  of 
money  to  this  sister  and  to  the  fa- 
ther, to  aid  in  their  support.  Subse- 
quent to  the  disappearance  no  word 
came  from  him  to  either,  and  no 
contributions  were  thereafter  made 
to  them.  But  it  is  undisputed  that 
no  other  member  of  the  Boynton 
family,  save  the  sister  who  received 
the  letter  referred  to,  heard  from  or 
of  him  in  any  form  after  the  date 
stated.  He  had  not  regularly  cor- 
responded with  the  particular  sister, 
and  though  having  knowledge  and 
good  reason  for  the  belief  that  other 
members  of  the  family  had  not 
heard  from  him  in  many  years,  and 
were  solicitous  as  to  his  welfare,  the 
jury  were  fully  justified  in  finding 
that  she  made  no  reference  to  the 
letter  to  any  of  them;  she  testified 
that  she  thought  she  had  mentioned 
it  to  one  of  her  sisters  some  two 
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years  after  it  was  received ;  she  was 
clear  on  the  question.  Plaintiff,  the 
i^fe,  had  no  tidings  of  any  kind  aft- 
er the  date  of  disappearance,  though 
she  made  due  search  and  inquiry. 
In  this  state  of  evidence  we  conclude 
that  the  verity  of  this  letter  was  one 
of  fact  for  the  jury,  and  that  their 
conclusion  thereon  is  not  opposed  to 
the  weight  of  the  evidence  taken  as 
a  whole. 

2.  Boynton  became  a  member  of 
the  defendant  association  in  1898. 
By  his  application  for  membership 
all  by-laws  of  the  association  were 
made  a  part  of  the  contract,  togeth- 
er with  the  right  on  the  part  of  the 
association  subsequently  to  amend 
and  modify  the  same.  By  an 
amendment  of  the  by-laws  in  1908 
there  was  added  thereto  a  clause  to 
the  effect  that  the  disappearance  of 
a  member  should  create  an  inference 
of  death  only  when  continued  the 
full  period  of  his  life  expectancy. 
The  contention  of  defendant  is  that 
this  by-law  displaces  and  renders 
inapplicable  the  rule  of  the  common 
law,  and  therefore  that  the  action  on 
the  contract  cannot  be  maintained 
until  the  lapse  of  the  period  of 
Boynton's  expectancy  of  life.  We 
concur  in  the  ruling  of  the  learned 
trial  court  that  the  new  by-law 
substantially  changed  the  contract 
between  the  parties,  and  is  unrea- 
sonable and  void.  That  view  is  sup- 
ported by  the  general  trend  of  our 
decisions  in  similar  cases.  Flakne  v. 
Minnesota  Farmers  Mut.  Ins.  Co. 
105  Minn.  479, 117  N.  W.  785 ;  Thib- 
ert  V.  Supreme  Lodge,  K.  of  H.  78 
Minn.  448, 47  L.R.A,  136,  79  Am.  St 
Rep.  412,  81  N.  W.  220 ;  Tebo  v.  Su- 
preme Council,  R.  A.  89  Minn.  3,  93 
N.  W.  513 ;  Olson  v.  Court  of  Honor, 
100  Minn.  117,  8  L.R.A.  (N.S.)  521, 
117  Am.  St.  Rep.  676, 110  N.  W.  374, 
10  Ann.  Cas.  622 ;  Fidelity  &  C.  Co. 
V.  Eickhoff ,  63  Minn.  170,  30  L.R.A. 
586,  56  Am.  St.  Rep.  464,  65  N.  W. 
351.  And  supported  also  by  the  pre- 
vailing judicial  opinion  in  other  ju- 
risdictions. Haines  v.  Modern 
Woodmen,  —  Iowa,  — ,  178  N.  W. 
1010,  involved  the  same  by-law,  and, 
upon  facts  similar  to  those  here 


presented,  it  was  held  unreasonable 
and  void.  There,  as  here,  the  by- 
law was  enacted  by  the  association 
long  subsequent  to  the  time  when 
the  insured  became  a  member  of  the 
association  and  received  his  benefit 
certificate,  but  a  year  or  so  before 
his  disappearance.  The  same  situa- 
tion was  also  presented  in  Sweet  v. 
Modern  Woodmen,  169  Wis.  462, 
172  N.  W.  143 ;  Garrison  v.  Modem 
Woodmen,  —  Neb.  — ,  178  N.  W. 
842 ;  Gaff ney  v.  Royal  Neighbors,  31 
Idaho,  549, 174  Pac.  1014 ;  Samberg 
V.  Modem  Maccabees,  158  Mich. 
668,  133  Ana.  St.  Rep.  396,  123  N. 
W.  25;  and  in  Hannon  v.  Grand 
Lodge,  A.  O.  U.  W.  99  Kan.  734, 
L.R.A.1917C,  1029,  163  Pac.  169. 
See  also  19  R.  C.  L.  1204,  and  collec- 
tion of  citations  in  note  to  Sam- 
berg V.  Modem  Maccabees,  supra, 
in  133  Am.  St.  Rep.  396.  At  the 
time  the  insurance  contract  in  the 
case  at  bar  was  entered  into,  it  was 
settled  law  that  an  unexplained  ab- 
sence of  seven  years  was  competent 
evidence  of  death,  and  sufficient  to 
justify  k  recovery  thereon  by  the 
beneficiary.  The  amended  by-law 
not  only  abrogates  that  rule  of  evi- 
dence, and  that  method  of  proof  of 
death,  in  which  the  insured  perhaps 
can  have  no  vested  right,  but  mate- 
rially changes  the^contract  in  point 
of  substance  by  imposing  upon  the 
beneficiary  the  burden  of  continuing 
the  payment  of  dues  and  assess- 
ments for  a  long  period  of  time  after 
the  lapse  of  the  seven  years'  disap- 
pearance ;  namely,  during  the  period 
of  the  insured's  life  expectancy. 
That  the  change  is 
unreasonable  seems 
the  only  fair  conclu- 
sion. The  opposite 
conclusion  has  been 
adopted  in  Illinois,  the  home  of  the 
defendant  corporation,  Ohio,  and 
Missouri.  Steen  v.  Modern  Wood- 
men, post,  406;  Cobble  v.  Royal 
Neighbors,  —  Mo.  App.  — ,  219 
S.  W.  118;  McGovem  v.  Broth- 
erhood  L.  F.  &  E.  85  Ohio  St. 
460,  98  N.  E.  1128.  We  are  not 
persuaded  by  the  reasoning  of 
the  opinions  in  tho/se  cases.     The 
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result  there  arrived  at  borders  too 
closely  upon  the  technical  or  strict 
legal  rights,  wholly  divorced  from 
considerations  of  reasonableness, 
which  are  guiding  elements  in  cases 
of  the  kind,  and  conflicts  with  the 
law  of  this  state.  Coverdale  v.  Roy- 
al Arcanum,  193  111.  91,  61  N.  E. 
915.  It  is  not  claimed  that  on  the 
issues  here  presented  the  case  of 
Royal  Arcanum  v.  Green,  237  U.  S. 
531,  59  L.  ed.  1089,  L.R.A.1916A, 
771, 35  Sup.  Ct.  Rep.  724,  is  in  point. 
The  other  citations  presented  by  de- 
fendant's counsel  are  clearly  differ- 
entiated in  their  facts,  and  there- 
fore not  in  point. 

3.  The  rule  is  settled  in  this  state 
that,  to  constitute  a  violation  of  the 
provisions  of  an  insurance  contract 
restricting  the  use  of  intoxicating  li- 
quors, the  habit  of  the  insured  in 
that  respect  must  have  been  of  such 
a  nature,  and  so  intemperately  fol- 
lowed, as  to  impair  his  health  or 
mental  faculties,  or  otherwise  render 
the  insurance  risk  more  hazardous. 
O'Connor  v.  Modern  Woodmen,  110 
Minn.  18,  25  L.R.A.(N.S.)  1244, 124 
N.  W.  454 ;  Wising  v.  Brotherhood 
of  American  Yeomen,  132  Minn. 
303,  156  N.  W.  247,  Ann.  Cas. 
1918A,  621.  A  consideration  of  the 
evidence  bearing  on  this  feature  of 


use   of 
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the  case  leads  to  the  conclusion  that 
the     question    was  b.^,h^«^*_ 
properly   submitted  «^**^"«^ 
to  the  jury,  and  that 
the  verdict,  with  the  trial  court's  ap- 
proval, is  not  so  clearly  against  the 
evidence  as  to  require  a  new  trial. 

This  covers  the  case  and  all  that 
need  be  said  in  disposing  of  the  ap- 
peal. All  the  assignments  of  error 
have  been  fully  con- 
sidered, with  the  re-  iS''^:'^o^^.  •"^' 
suit  that  no  rever- 
sible error  appears  in  the  rulings  on 
the  admission  or  exclusion  of  evi- 
dence, or  in  the  instructions  to  the 
jury.  The  charge  of  the  learned 
trial  court,  taken  as  a  whole,  was  a 
clear  and  concise  presentation  of  the 
law  of  the  case,  and  free  from  error. 

Order  affirmed. 

Petition  for  rehearing  denied. 


HOTE. 

The  question  of  the  validity  of  a  by- 
law of  a  mutual  benefit  association, 
preventing  recovery  upon  presumption 
of  death  from  seven  years'  absence,  is 
considered  in  the  annotation  following 
Steen    v.    Modern    Woodmen,    post, 

418. 


LOUISA  W.  STEEN,  Appt., 

V. 

MODERN  WOODMEN  OF  AMERICA. 

Illinots  Supreme  Court --^  December  21,  1920, 

(296  111.  104,  129  N.  E.  546.) 

Insurance  —  change  of  by-law  —  presumption  of  death. 

1.  A  by-law  of  a  mutual  benefit  society  may  be  made  applicable  to 
existing  contracts,  where  the  member  has  agreed  to  be  bound  by  by-laws 
subsequently  enacted,  which  changes  the  rule  of  presumption  of  death, 
in  case  of  disappearance,  from  seven  years  to  the  life  expectancy  of  the 
member  at  time  of  disappearance. 

[See  note  on  this  question  beginning  on  page  418.] 

—  mutual  benefit  —  disappearance  —  compute  the  life  expectancy  in  case  of 

time   for  ascertaining  life   expect-  disappearance    of    a    member    of    a 

ancy.  mutual  benefit  association  is  that  of 

2.  The   time   fixed   from   which  to  disappearance,  under  a  by-law  of  the 
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association  providing  that  no  absence 
or  disappearance  of  a  member  shall 
entitle  his  beneficiary  to  recover  on 
the  certificate  until  the  full  term  of 
the  member's  expectancy  of  life,,  ac- 
cording to  mortality  tables,  has  ex- 
pired. 

—-  proof  by  circumstantial  evidence. 

3.  A  by-law  of  a  mutual  life  insur- 
ance company  that  no  disappearance 
of  a  member  shall  entitle  the  bene- 
ficiary to  the  benefits,  without  proof 
of  the  actual  death  of  the  member, 
does  not  exclude  proof  of  death  by  cir- 
cumstantial evidence. 

—  constituents  of  contract. 

4.  The  contract  of  a  member  of  a 
mutual  benefit  society  consists  of  the 
application  for  membership,  the  con- 
stitution, and  by-laws  of  the  society^ 
and  the  benefit  certificate  issued. 

[See  19  R.  C.  L.  1265.] 

—  right  to  change  by-laws. 

5.  No  member  of  a  mutual  benefit 
society  has  a  right  to  presume  that  the 
by-laws  will  remain  unchanged. 

[See  19  R.  C.  L.  1201.] 

—  consent  of  member. 

6.  Authority  to  change  by-laws  is 
conferred  on  a  mutual  benefit  society 
by  the  acceptance  by  a  member  of  a 
contract  reserving  the  right  to  do  so. 

[See  19  R.  C.  L.  1203.] 

Courts  —  power  to  interfere  with  dis- 
cretion as  to  change  of  by-laws. 

7.  Courts  cannot  interfere  with  a 
bona  fide  exercise,  by  the  duly  author- 
ized representatives  of  the  members  of 
a  mutual  benefit  society,  of  discretion 
as  to  the  change  of  by-laws. 

[See  19  R.  C.  L.  1196.] 

Evidence  —  presumption  of  death. 

8.  The  presumption  of  death  from 
seven  years'  unexplained  absence  is 
merely  a  rule  of  evidence. 

Contract  —  to  change  rule  of  evidence 
—  validity. 

9.  Persons  may,  by  contract,  change 


an  established  rule  of  evidence  an^* 
provide  that  a  different  rule  shall  ap- 
ply in  determining  controversies  that 
shall  arise  between  them. 
[See  6  R,  C.  L.  754.] 

Evidence  —  death  —  mortality  tables.^ 

10.  Mortality  tables  may  be  made 
the  basis  for  determining  the  fact  of 
death  in  case  of  disappearance  of  a 
member  of  a  mutual  benefit  society. 

Contract  —  provision  to  bar  fraud  — 
validity. 

11.  A  provision  of  a  contract  which 
tends  to  bar  unju3t  and  fraudulent 
claims  should  be  upheld. 

Contract  —  validity  —  public  policy. 

12.  A  contract  is  not  void  as  against 
public  policy  unless  it  is  injurious  in 
some  way  to  the  interests  of  society. 

[See  6  R.  C.  L.  712.] 

Insurance  —  public  policy  —  exten* 
sion  of  time  before  paying  benefits.. 

13.  A  by-law  of  a  mutual  benefit  so- 
ciety requiring  expiration  of  the  life 
expectancy  before  payment  of  bene- 
fits, in  case  of  the  disappearance  of  a 
member,  is  not  against  public  policy. 

Contract  —  public  policy  to  uphold. 

14.  Public  policy  requires  that  men 
of  full  age  and  competent  understand- 
ing shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts, 
when  entered  into  fairly  and  volun- 
tarily, shall  be  enforced  by  the  courts. 

—  change  of  rule  of  law. 

15.  A  contract  is  not  necessarily 
against  public  policy  because  it 
waives  a  constitutional  or  statutory 
right,  or  changes  an  established  rule 
of*  law. 

Evidence    —    experience    —    public 
policy. 

16.  A  rule  of  evidence  is  not  con- 
trary to  public  policy  because  based 
upon  human  experience,  rather  than 
upon  necessity  and  convenience. 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Court,  First 
District,  aflfirming.  a  judgment  of  the  Superior  Court  for  Cook  County 
(Fitch,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  on  a  benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Vincent  D.  Wyman,  Harry     and  cannot  be  held  to  exclude  circum- 


C.  Kinne,  Charles  E.  Carpenter,  and 
Walter  M.  Fowler,  for  appellant: 

The  word  "actual,"  used  in  connec- 
tion with  the  word  "death,"  adds  noth- 
ing to  ^e  meaning  of  the  latter  word». 


stantial  evidence  to  prove  the  death 
of  the  assured,  under  the  law  of  this 
state. 

Gaffney    v.    Royal    Neighbors,    31 
Idaho,  549,  174  Pac,  1014;  Richey  v. 
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Sovereign  Camp,  W.  W.  184  Iowa,  10, 
L.R.A.1918F,  1116,  168  N.  W.  276; 
Donovan  v.  Major,  253  111.  179,  97  N. 
E.  231;  2  Bacon,  Ben.  Soc.  &  L.  Ins. 
§  470 ;  Slack  v.  Harris,  200  111.  96,  65  N. 
E.  669;  United  States  Brewing  Co.  v. 
Stoltenberg,  211  111.  531,  71  N.  E.  1081, 
17  Am.  Neg.  Rep.  193;  1  Greenl.  Ev.  § 
13'a;  Kennedy  &  Daugherty  v.  ^tna 
L.  Ins.  Co.  148  111.  App.  273;  Wilkin- 
son V.  ^tna  L.  Ins.  Co.  144  III.  App. 
38 ;  Slack  v.  Harris,  101  III.  App.  527 ; 
Underbill,  Crim.  Ev.  §  6;  People  v. 
Campbell,  169  111.  9,  50  Am.  St.  Rep. 
134,  42  N.  E.  123 ;  People  v.  Campagna, 
240  111.  378,  88  N.  E.  797. 

It  was  not  necessary  tbat  tbe  proofs 
of  deatb  submitted  should  be  sufficient 
to  convince  defendant  that  the  as- 
sured was  dead,  before  plaintiff  could 
maintain  her  action,  there  being  no 
denial  in  the  special  plea  that  proofs 
of  death  were  actually  submitted. 

Modern  Woodmen  v.  Davis,  184  111. 
236,  56  N.  E.  300 ;  Knights  Templars  & 
M.  Life  Indemnity  Co.  v.  Crayton,  209 
111.  550,  70  N.  E.  1066;  Supreme  Tent, 
K.  M.  V.  Stensland,  206  111.  124,  99 
Am.  St.  Rep.  137,  68  N.  E.  1098; 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95 
U.  S.  232,  24  L.  ed.  433. 

The  by-law  is  meaningless  as  writ- 
ten, and  therefore  void  for  uncer- 
tainty. 

Young  V.  Farwell,  146  111.  466,  34 
N.  E.  373;  Coverdale  v.  Royal  Arca- 
num, 193  111.  91,  61  N.  E.  915;  Knights 
Templars  &  M.  Life  Indemnity  Co.  v. 
Vail,  206  111.  404,  68  N.  E.  1103;  Su- 
preme Lodge,  K.  P.  V.  Kutscher,  179 
111.  340,  70  Am.  St.  Rep.  115,  53  N.  E. 
620;  Supreme  Lodge,  K.  P.  v.  McLen- 
nan, 171  111.  417,  49  N.  E,  530;  Scan- 
Ian  V.  Snow,  2  App.  D.  C.  137;  2 
Lewis's  Sutherland,  Stat.  Constr.  § 
388;  Lee  Bros.  Furniture  Co.  v.  Cram, 
63  Conn.  433,  28  Atl.  540;  People  ex 
rel.  Hoyne  v.  Sweitzer,  266  111.  459, 
107  N.  E.  902,  Ann.  Cas.  1916B,  586; 
Standard  Oil  Co.  v.  State,  178  Ala. 
400,  59  So.  667 ;  State  ex  rel.  Wyatt  v. 
Ashbrook,  154  Mo.  375,  48  L.R.A.  265, 
77  Am.  St.  Rep.  765,  55  S.  W.  627; 
State  V.  Partlow,  91  N.  C.  550,  49  Am, 
Rep.  652. 

The  by-law  in  question  is  against 
public  policy  and  the  established  law 
of  the  state,  and  is  therefore  void. 

Whiting  V.  Nicholl,  46.111.  230,  92 
Am.  Dec.  248;  Donovan  v.  Major,  253 
III.  179,  97  N.  E.  231;  Garrison  v. 
Modem  Woodmen,  —  Neb.  — ,  178  N. 
W.  842;  Sweet  v.  Modem  Woodmen, 


169  Wis.  462,  172  N.  W.  143;  Gaflfney 
V.  Royal  Neighbors,  31  Idaho,  549, 
174  Pac.  1014;  Supreme  Lodge,  K.  P. 
V.  Wilson,  —  Tex.  Civ.  App.  — ,  204 
S.  W.  891;  Sovereign  Camp,  W.  W. 
V.  Robinson,  —  Tex.  Civ.  App.  — ,  187 
S.  W.  215;  Supreme  Ruling,  F.  M.  C. 
V.  Hoskins,  —  Tex.  Civ.  App.  — ,  171 . 
S.  W.  812;  Hannon  v.  Grand  Lodge, 
A.  0.  U.  W.  99  Kan.  734,  L.R.A. 
1917C,  1029,  163  Pac.  169;  National 
Union  v.  Sawyer,  42  App.  D.  C.  475; 
Richey  v.  Sovereign  Camp,  W.  W.  184 
Iowa,  10,  L.R.A.1918F,  1116,  168  N.  W. 
276;  Samberg  v.  Knights  of  Modem 
Maccabees,  158  Mich.  668,  133  Am.  St. 
Rep.  396,  123  N.  W.  25;  Olson  v. 
Modern  Woodmen,  182  Iowa,  1018, 
L.R.A.1918F,  1164,  164  N.  W.  346; 
Reynolds  v.  North  American  Union, 
204  111.  App.  316;  Dromgold  v.  Royal 
Neighbors,  261  111.  60,  103  N.  E.  584; 
Niblack,  Ben.  Soc.  &  Acci.  Ins.  2d  ed. 
§  19 ;  1  Bacon,  Ben.  Soc.  ft  L.  Ins.  §§  82, 
84;  1  Joyce,  Ins.  §  374;  3  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1061;  5  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  91. 

The  benefit  certificate  sued  upon  did 
not  reserve  the  power  to  alter  or  modi- 
fy the  contract  of  insurance. 

Kaemmerer  v.*  Kaemmerer,  231  111. 
154,  83  N.  E.  133 ;  Newhall  v.  Supreme 
Council,  A.  L.  H.  181  Mass,  111,  63  N. 
E.  1 ;  Bacon,  Ben.  Soc.  ft  L.  Ins.  3d  ed. 
§  188— a;29Cyc.  72. 

Messrs.  Tnunan  Plantz,  George  G. 
Perrin,  and  George  V.  Mclntyrep  for 
appellee : 

The  contract  in  question  is  com- 
posed of  the  application,  the  benefit 
certificate,  and  tiie  by-laws. 

Grand  Lodge,  A.  O.  U.  W.  v.  Jesse, 
50  111.  App.  101 ;  Alexander  v.  Parker, 
144  111.  855,  19  L.R.A.  187,  38  N.  E. 
183;  Covenant  Mut.  Life  Asso.  v. 
Kentner,  188  III.  431,  58  N.  E.  966; 
Lehman  v.  Clark,  174  111.  287, 43  L.R.A. 
648,  51  N.  E.  222;  Fullenwider  v.  Su- 
preme Council,  R.  L.  180  111.  621,  72 
Am.  St.  Rep.  239,  54  N.  E.  485. 

Where  either  the  application  or  the 
benefit  certificate  contains  an  agree- 
ment on  behalf  of  the  member  to  be 
bound  by  after-enacted  by-laws,  or 
the  obligation  of  the  society  to  pay 
is  made  subject  to,  or  liable  to  for- 
feiture if  the  member  shall  not  com- 
ply with,  by-laws  subsequently  adopt- 
ed, such  after-enacted  by-laws  are 
valid  and  binding. 

Fullenwider  v.  Supreme  Council,  R. 
L.  73  III.  App.  321,  180  111.  621,  72  Anu 
St  Rep.  239,  54  N.  E.  485;  Champion 
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▼•  Hannahan,  138  111.  App.  387;  Su- 
preme Tent,  K.  M.  v.  Hammers,  81  111. 
App.  560;  Supreme  Lodge,  K.  P.  v. 
Kutscher,  179  111.  340,  70  Am.  St.  Rep. 
116,  53  N.  E.  620;  Supreme  Lodge,  K. 
P.  V.  Trebbe,  179  111.  348,  70  Am.  St 
Rep.  120,  63  N.  E.  730;  Baldwin  v. 
Begley,  185  111.  180,  56  N.  E.  1065; 
Theorell  v.  Supreme  Court  of  Honor, 
116  111.  App.  313;  Murphy  v.  Nowak, 
223  111.  301,  7  L.R.A.(N.S.)  393,  79  N. 
E.  112;  Scow  V.  Royal  League,  R.  L. 
223  111.  32,  79  N.  E.  42 ;  Supreme  Coun- 
cil, R.  A.  V.  McKnight,  238  111.  349,  87 
N.  E.  299;  Garrity  v.  Catholic  Order 
of  Foresters,  148  III.  App.  189;  Fold 
V.  North  American  Union,  261  111.  433, 
104  N.  E.  4;  Royal  League  v.  Kolin, 
169  HI.  App.  646;  Pride  v.  Switch- 
men's Union,  178  111.  App.  434;  Apitz 
V.  Supreme  Lodge,  K.  L.  H.  274  111. 
196,  L.R.A.1917A,  183,  113  N.  E.  63; 
Moses  V.  Illinois  Commercial  Men's 
Abso.  189  111.  App.  440. 

Contracts  of  insurance  are  to  be  in- 
terpreted like  other  contracts. 

Yoeh  V.  Home  Mut.  Ins.  Co.  Ill  CaL 
603,  34  L.R.A.  857,  44  Pac.  189. 

The  first  and  principal  rule  of  con- 
struction is  that  the  intent  of  the  par- 
ties, as  expressed  in  the  words  they 
have  used,  must  govern. 

Kennedy  v.  Porter,  109  N,  Y.  526,  17 
N.  E.  426;  Smith  v.  Kerr,  108  N.  Y. 
31,  2  Am.  St.  Rep.  362,  15  N.  E.  70; 
9  Cyc.  577. 

And  in  construing  a  contract  it  is 
to  be  so  construed  that  every  word  of 
it  will,  if  possible,  be  given  effect,  and 
a  construction  which  would  nullify  or 
render  meaningless  any  part  of  the 
contract  is  to  be  avoided. 

Hill  V.  Lowden,  33  III.  App.  196; 
Heywood  v.  Perrin,  10  Pick.  228,  20 
Am.  Dec.  518;  Sattler  v.  Hallock,  160 
N.  Y.  291,  46  L.R.A.  679,  73  Am.  St. 
Rep.  686,  54  N.  E.  667. 

Parties  will  not  be  presumed  to 
have  used  language  idly,  but  the  pre- 
sumption is  they  used  it  for  a  pur- 
pose. 

Dwight  V.  Germania  L.  Ins.  Co.  103 
N.  Y.  341,  57  Am.  Rep.  729,  8  N.  E. 
654;  Miller  v.  National  Council,  K.  L. 
S.  69  Kan.  234,  76  Pac.  830. 

Associations  such  as  defendant  are 
self-governing,  and  courts  are  disin- 
clined to  interfere  with,  or  restrict, 
their  power  to  legislate  for  themselves 
in  all  matters  consistent  with  their 
purposes  and  necessary  to  their  wel- 
fare. 

Blume  V.  Pittsburg  Life  &  T.  Co. 
268  ni.  160,  51  L.ILA.(N.S.)  1044,  104 


N.  E.  1031,  Ann.  Cas.  1915C,  505; 
Cooley,  Briefs,  Ins.  p.  704;  Bacon, 
Ben.  Soc.  §§  86,  178;  Ross  v.  Modem 
Brotherhood,  120  Iowa,  692,  95  N.  W. 
207;  State  ex  rel.  Stone  v.  Grand 
Lodge,  A.  O.  U.  W.  78  Mo.  App.  546. 

The  by-law  in  question  is  clear  and 
unmistakable  as  to  its  meaning,  is  a 
part  of  the  contract  sued  on,  is  rea- 
sonable and  not  contrary  to  public 
policy,  and  is,  therefore,  valid  and 
binding  upon  the  plaintiff. 

Apitz  V.  Supreme  Lodge,  K.  L.  H. 
274  111.  196,  L.R.A.1917A,  183,  113  N. 
E.  63;  Porter  v.  Home  Friendly  Soc. 
114  Ga.  937,  41  S.  E.  45;  Kelley  v. 
Supreme  Council,  C.  M.  B.  A.  46 
App.  Div.  79,  61  N.  Y.  Supp.  394 ;  Mc- 
Govern  v.  Brotherhood  of  Locomotive 
Firemen  &  Engineers,  31  Ohio  C.  C. 
243,  affirmed  in  85  Ohio,  460,  98  N.  E. 
1128;  Royal  Arcanum  v.  Vitzhum,  128 
Md.  523,  L.R.A.1917A,  179,  97  Atl. 
923;  Cobble  v.  Royal  Neighbors  of 
America,  —  Mo.  App.  — ,  219  S.  W. 
118;  2  Greenl.  Ev.  §  278'E. 

A  provision  in  a  by-law  stating 
what  evidence  shall  be  admissible  and 
sufficient  is  valid. 

Apitz  V.  Supreme  Lodge,  K.  L.  H. 
274  111.  196,  L.R.A.1917A,  183.  113  N. 
E.  63;  Moses  v.  Illinois  Commercial 
Men's  Asso.  189  111.  App.  440;  Clarke 
V.  Illinois  Commercial  Men's  Asso.  180 
111.  App.  300;  Lundberg  v.  Interstate 
Business  Men's  Acci.  Asso.  162  Wis. 
474,  156  N.  W.  482,  Ann.  Cas.  1916D» 
667;  Ross  v.  Modern  Brotherhood,  120 
Iowa,  692,  95  N.  W.  207;  Underwood 
v.*  Modern  Woodmen,  141  Iowa,  240, 
119  N.  W.  610;  Roeh  v.  Business  Men's 
Protective  Asso.  164  Iowa,  199,  51 
L.R.A.<N.S.)  221,  145  N.  W.  479,  Ann. 
Cas.  1915C,  813;  Order  United  Com- 
mercial Travelers  v.  Smith,  112  C.  C. 
A.  442,  192  Fed.  102. 

The  presumption  of  death,  whether 
under  the  statute  or  under  the  com- 
mon law,  is  but  a  rule  of  evidence 
which  may  be  waived  by  contract,  and 
no  one  can  have  a  vested  right  in  a 
rule  of  evidence. 

Kelley  v.  Supreme  Council,  C.  M.  B. 
A.  46  App.  Div.  79,  61  N.  Y.  Supp.  394; 
Winter  v.  Supreme  Lodge,  K.  P.  96  Mo. 
App.  16,  69  S.  W.  662;  Cobble  v.  Royal 
Neighbors,  —  Mo.  App.  — ,  219  S.  W» 
119;  Roeh  v.  Business  Men's  Protec- 
tive Asso.  164  Iowa,  199,  51  L.R.A. 
(N.S.)  221,  145  N.  W.  479,  Ann.  Cas. 
1915C,  813;  Cooley,  Const.  Lim.  3d  ed» 
288. 

The  insured  may,  in  his  contract^ 
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waive  statutory  or  common-law  pro- 
visions intended  for  his  benefit. 

Re  New  York.  L.  &  W.  R.  Co.  98  N. 
Y.  447. 

The  laws  and  the  public  policy  of 
this  state  permit  and  require  the  ut- 
most freedom  of  contracting  between 
competent  parties,  and  it  is  only  when 
a  contract  expressly  contravenes  the 
law  or  the  known  public  policy  of  the 
State  that  courts  will  hold  it  void. 

Zeigler  v.  Illinois  Trust  &  Sav.  Bank, 
245  111.  180,  28  L.R.A.(N.S.)  1112,  91 
N,  E.  1041,  19  Ann.  Cas.  127. 

Contracts  to  submit  questions  in 
dispute  to  a  board  of  arbitrators  com- 
posed of  persons  or  tribunals  other 
than  the  regular,  recognized  courts 
are  not  contrary  to  public  policy,  and 
will  be  enforced. 

Pacaud  v.  Waite.  218  111.  138,  2 
L.R.A.  (N.S.)  672,  75  N.  E.  779. 

A  contract  waiving  the  statute  mak- 
ing confidential  information  obtained 
by  a  physician  in  a  professional  ca- 
pacity inadmissible  as  evidence  is  not 
contrary  to  public  policy. 

Keller  v.  Home  L.  Ins.  Co.  95  Mo. 
App.  627,  69  S.  W.  612;  Foley  v.  Royal 
Arcanum,  151  N.  Y.  196,  56  Am.  St. 
Rep.  621,  45  N.  E.  456;  Metropolitan 
L.  Ins.  Co.  V.  Willis,  87  Ind.  App.  48, 
76  N.  E.  560. 

Mortality  tables  are  the  work  of  an 
exact  science,  are  generally  recog- 
nized, and  are  referred  to  in  the  stat- 
utes of  most  states,  and  of  late  years 
the  courts  have  taken  judicial  notice 
of  them. 

Valente  v.  Sierra  R.  Co.  161  CaL 
534,  91  Pac.  481;  Nelson  v.  Branford 
Lighting  &  Water  Co.  75  Conn.  548, 
54  Atl.  303,  13  Am.  Neg.  Rep.  490. 

The  words  "proof  of  the  actual 
death,"  as  used  in  the  by-law,  have  a 
clear  and  unmistakable  meaning,  as 
distinguished  from  proof  of  pre- 
sumptive death  upon  which  plaintiff, 
in  her  declaration,  based  her  right  of 
recovery. 

Kelley  v.  Supreme  Council,  C.  M.  B. 
A.  supra. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  filed  her  declaration  in 
the  superior  court  of  Cook  county 
against  appellee,  alleging  that  ap- 
pellee is  a  corporation  organized  un- 
der the  laws  of  this  state  for  the 
purpose  of  providing  death  benefits 
to  tiie  beneficiaries  of  its  members 
upon   pajonent  of   certain  assess- 


ments and  compliance  veith  certaiil' 
requirements  and  conditions ;  that  in 
1897  appellee  issued  its  benefit  cer- 
tificate to  Albert  F.  Steen,  which 
certificate  named  appellant  as  bene- 
ficiary ;  that  on  the  7th  day  of  May, 
1910,  Albert  F.  Steen  disappeared 
from  his  home  in  the  city  of  Chi- 
cago and  has  been  unaccountably 
absent  ever  since;  that  he  left  with 
the  intention  of  returning  the  same 
day,  but  has  never  returned ;.  that 
diligent  and  continuous  search  and 
inquiry  have  been  made  for  him  by 
appellant^  but  she  has  been,  and  is, 
wholly  unable  to  find  or  locate  him ; 
that  on  the  7th  day  of  May,  1917,  the 
absence  of  Albert  F.  Steen  had  con- 
tinued seven  years,  and  that  Albert 
F.  Steen  was  presumed  by  law  to  be 
dead ;  that  Albert  F.  Steen  died  May 
7,  1917 ;  that  appellant  is  the  widow 
and  beneficiary  of  deceased ;  that  ap- 
pellant notified  appellee  shortly  aft- 
er such  disappearance,  and  has  since 
fully  informed  appellee  concerning 
the  same;  that  October  15,  1917, 
appellant  gave  appellee  notice  in 
VTriting  of  the  disappearance  and 
absence,  and  requested  payment  of 
benefits  under  the  certificate;  that 
all  required  dues  and  assessments 
have  been  fully  paid  on  behalf  of  as- 
sured up  to  and  including  May, 
1917;  that  at  the  time  of  Albert  F. 
Steen's  death  he  was  a  member  in 
good  standing  in  appellee. 

To  the  declaration  appellee  filed  a 
plea  of  general  issue  and  a  special 
plea.  The  special  plea  averred  the 
issuance  of  a  certificate  to  assured ; 
that  appellee  is  a  fraternal  benefi- 
ciary society;  that  it  makes  provi- 
sions for  pajrment  of  death  benefits 
in  case  of  the  death  of  members  in 
good  standing ;  that  the  contract  in 
question  consists  of  the  application, 
the  by-laws,  and  the  benefit  certif- 
icate; that  at  the  time  the  assured 
made  his  written  application  for 
membership  he  contracted  "to  con- 
form in  all  respects  to  the  laws» 
rules,  and  usages  of  the  order  now 
in  force,  or  which  may  hereafter  be 
enacted  and  adopted  by  same,  and 
that  this  application  and  the  laws  of 
this  order  shall  form  the  sole  basis 
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of  my  admission  to  membership 
therein  and  of  the  benefit  certificate 
to  be  issued  me  by  said  Modern 
Woodmen  of  America ;"  that  in  said 
application  he  was  asked  the  follow- 
ing question  and  made  the  following 
answer : 

7.  Do  you  further  understand 
that  the  laws  of  this  order  now  in 
force,  or  hereafter  enacted,  enter  in- 
to and  become  a  part  of  every  con- 
tract of  indemnity  by  and  between 
the  members  and  tifie  order,  and 
govern  all  rights  thereunder  ? 

Answer :    Yes. 

— that  the  by-laws  in  force  when  the 
benefit  certificate  was  issued  were 
subsequently  amended  and  modified, 
and  from  and  after  September  1, 
1908,  to  the  present  time,  said  by- 
laws have  provided,  among  other 
things,  in  substance  as  follows : 

"Sec.  64.  Action  on  Certificates 
Must  Be  Brought  Within  Eighteen 
Months. — No  action  for  recovery  on 
a  death  clain^  based  upon  any  bene- 
fit certificate  heretofore  or  hereafter 
issued  by  this  society  can  or  shall 
be  maintained  until  after  the  proofs 
of  death  and  claimant's  rights  to 
benefits,  as  provided  in  these  by- 
laws, shall  have  been  filed  with  the 
head  clerk  and  passed  upon  by  the 
board  of  directors,  nor  unless 
brought  within  eighteen  months 
from  the  date  of  death  of  the  mem- 
ber. 

"Sec.  66.  Disappearance  No  Pre- 
sumption of  Death. — No  lapse  of 
time  or  absence  or  disappearance  on 
the  part  of  any  member  heretofore 
or  hereafter  admitted  into  the  soci- 
ety, without  proof  of  the  actual 
death  of  such  member  while  in  good 
standing  in  the  society,  shall  entitle 
his  beneficiary  to  recover  the 
amount  of  his  benefit  certificate,  ex- 
cept as  hereinafter  provided.  The 
disappearance,  or  long-continued 
absence  of  any  member  unheard  of, 
shall  not  be  regarded  as  evidence  of 
death  or  give  any  right  to  recover 
on  any  benefit  certificate  heretofore 
or  hereafter  issued  by  the  society 
until  the  full  term  of  the  member's 
expectancy  of  life  according  to  the 


National  Fraternal  Congress  Table 
of  Mortality  has  expired  within  the 
life  of  the  benefit  certificate  in  ques- 
tion, and  this  law  shall  be  in  full 
force  and  effect,  any  statute  of  any 
state  or  country  or  rule  of  common 
law  of  any  state  or  country  to  the 
contrary  notwithstanding.  The 
term  'within  the  life  of  the  benefit 
certificate,'  as  here  used,  means  that 
the  benefit  certificate  has  not  lapsed 
or  been  forfeited,  and  that  all  pay- 
ments required  by  the  by-laws  of  the 
society  have  been  made." 

The  special  plea  of  appellee  fur- 
ther averred  that  proof  of  the  actual 
death  of  Albert  F.  Steen  has  never 
been  furnished  to  appellee,  and  that 
the  expectancy  of  life  of  Albert  F. 
Steen,  according  to  the  National 
Fraternal  Congress  Table  of  Mor- 
tality, has  not  expired.  To  this  spe- 
cial plea  appellant  filed  a  general 
demurrer,  which  was  overruled. 
She  elected  to  stand  by  her  demur- 
rer, and  the  superior  court  entered 
judgment  in  favor  of  appellee,  which 
judgment  was,  on  appeal,  afiirmed 
by  the  appellate  court  for  the  first 
district.  That  court  granted  a  cer- 
tificate of  importance,  and  this  fur- 
ther appeal  has  been  prosecuted. 

The  only  question  presented  by 
this  appeal  is  the  validity  of  §  66  of 
appellee's  by-laws.  Appellant  con- 
tends that  this  by-law  is  void  be- 
cause its  meaning  is  uncertain,  it  is 
unreasonable,  and  it  is  against  the 
public  policy  and  established  law  of 
the  state.  An  able  and  exhaustive 
brief  has  been  filed  by  learned  coun- 
sel for  appellant,  urging  their  views 
on  these  points,  and  we  give  atten- 
tion to  the  points  in  the  order  stated. 

Counsel  argue,  first,  that  this  by- 
law is  uncertain,  unintelligible,  and 
so  incomplete  as  to  make  it  incapa- 
ble of  enforcement  without  a  fur- 
ther provision  in  the  by-law,  con- 
tending that  the  by-law  fixes  no  date 
or  age  of  the  assured  at  which  his 
expectancy  of  life  shall  begin  to  run. 
Unless  it  can  be  determined  from 
the  by-law  at  what  age  the  mem- 
ber's life  expectancy  is  to  be  cal- 
culated, it  must  be  declared  void,  for 
the  length  or  duration  of  such  ex- 
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pectancy  must  be  determined  by  the 
age  of  the  member  at  the  time  fixed 
by  the  by-law  to  begin;  for  it  is  a 
matter  of  common  knowledge  that 
the  expectancy  of  life  of  a  person 
varies  with  every  succeeding  year  of 
life.  It  is  important  that  the  bene- 
ficiary shall  in  some  way  be  able  to 
tell  how  many  years  she  will  be  re- 
quired to  pay  dues  after  the  disap- 
pearance of  the  member,  so  that  she 
may  determine  the  wisdom  of  keep- 
ing the  certificate  alive,  or  of  letting 
it  lapse.  We  think  it  clear,  from  a 
consideration  of  the  by-law  and  the 
apparent  purpose  for  which  it  was 

iBavrftBcc-.  passed,  that  the  age 

matiiai  benefit—  fixed  at  which  the 
ii'iSftor"*'*      expectancy    of   life 

aaeertainlBff  is  tO  begin  tO  TUli  iS 

life    expecta.ey.    ^^^    ^.^^    ^^    ^.^p_ 

pearance.  The  object  of  the  by-law 
is  to  establiish  a  rule  of  evidence  in 
disappearance  cases  different  from 
the  seven-years'-absence  rule  estab- 
lished by  the  common  law.  The  rule 
of  evidence  sought  to  be  established 
is  that,  when  a  member  disappears 
and  nothing  is  heard  from  him,  he 
is  presumed  to  live  out  his  natural 
expectancy,  and  at  the  end  of  his 
natural  expectancy  he  will  be  pre- 
sumed to  be  dead,  but  not  until  that 
time  has  arrived.  This  natural  ex- 
pectancy is  to  be  determined  accord- 
ing to  the  National  Fraternal  Con- 
gress Table  of  Mortality,  a  table 
recognized  by  the  insurance  depart- 
ments and  the  courts  of  practically 
every  state  in  the  Union.  The  by- 
law has  but  one  purpose,  and  refers 
to  but  one  time.  The  time  to  which 
it  refers  is  the  date  of  the  disap- 
pearance of  the  member,  and  under 
the  by-law  the  member's  expectancy 
of  life  must  be  determined  from  the 
age  of  the  member  on  the  date  of  his 
disappearance. 

It  is  further  contended  that  the 
word  "actual,"  used  in  connection 
with  the  word  "death,"  adds  nothing 
to  the  meaning  of  the  latter  word, 
and  reliance  is  placed  upon  the  lan- 
guage in  GafFney  v.  Royal  Neigh- 
bors, 31  Idaho,  549,  174  Pac.  1014, 
where  the  court,  in  passing  on  a 
by-law  identical  with  the  one  now 


under  consideration,  said :  "We  are 
at  a  loss  to  determine  what  added 
force  is  given  to  the  language  by  use 
of  the  word  'actual'  in  connection 
with  the  word  'death.'  Every  death 
is  an  actual  death,  and  there  is  no 
such  thing  as  constructive  or  pre- 
sumptive death." 

Much  of  the  argument  is  based 
upon  the  theory  that  this  by-law  ex^ 
eludes  proof  of  death  by  circumstan- 
tial evidence.  We  do  not  think  the 
by-law    subject    to  .p,oof  by 

this  construction.    clrcam.t«nti«l 

The  law  is  well  set-  *^***»*^- 
tied  in  this  state  that  death  may  be 
proven  by  circumstantial  evidence, 
and  we  do  not  consider  that  the  by- 
law attacks  in  any  way  that  estab- 
lished principle.  We  think,  how- 
ever, there  is  a  clear  distinction 
between  actual  death  and  death  pre- 
sumed by  seven  yeara'  continued 
and  unexplained  absence.  The  word 
"actual"  has  a  well-understood 
meaning.  It  is  something  real,  or 
actually  existing,  a£^  opposed  to 
something  merely  possible.  Actual 
death  is  death  existing  in  fact  as 
distinguished  from  a  constructive 
or  speculative  death  established  by 
a  rule  of  evidence  brought  into  being 
by  necessity.  If  a  man  is  actually 
dead — that  is,  dead  in  fact — ^he  has 
reached  a  permanent  state  so  far  as 
worldly  affairs  are  concerned,  and 
his  business  can  be  settled  ac- 
cordingly. On  the  other  hand,  if 
his  death  is  determined  under  the 
seven-years'  absence  rule,  he  is 
dead  only  because  the  law  estab- 
lishes death  for  certain  purposes. 
He  may,  in  fact,  be  alive.  Our  stat- 
ute on  administration  of  estates 
recognizes  the  distinction  between 
actual  death  and  presumptive  death, 
and  provides  that,  before  distribu- 
tion of  the  estate  of  one  presumed  to 
be  dead,  each  distributee  shall  give 
bond  conditioned  to  refund  to  such 
presumed  decedent,  if  alive,  all  prop- 
erty received  by  such  distributee. 
Kurd's  Stat.  1917,  p.  23.  This  by- 
law provides  that  appellee  will  not 
pay  the  amount  provided  in  the 
benefit  certificate  until  there  is  filed, 
in  accordance  with  its  laws,  proof  of 
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-death  in  fact,  or  proof  that  the 
member  has  lived  out  his  full  ex- 
pectancy of  life,  calculated  from  the 
time  the  member  was  last  kno¥m  to 
be  alive.  Its  provisions  are  clear, 
and  the  by-law  is  not  void  for  uncer- 
i;ainty. 

It  is  earnestly  insisted  by  appel- 
lant that  §  66  alters  the  contract  of 
insurance,  and  is  therefore  unrea- 
4K>nable.  The  contract  in  this  case 
is  the  application  of  the  member, 

the  constitution  and 
:;? "  »t":St"*'       by-laws  of  the  soci- 

ety,  and  the  benefit 
<:ertificate  issued  by  the  society  to 
the  member,  and  all  are  to  be  con- 
4itrued  together.  FuUenwider  v.  Su- 
preme Council,  R.  L.  180  III.  621,  72 
Am.  St.  Rep.  239,  54  N.  E.  485.  A 
person  who  enters  an  association 
must  acquaint  himself  with  its  laws, 
for  they  contribute  to  the  admeas- 
urement of  his  rights,  his  duties, 
^nd  his  liabilities.  Where,  as  here, 
iiiere  is  an  express  and  clear  reser- 
vation of  the  right  to  amend,  he  is 
bound  to  take  notice  of  the  existence 
-and  effect  of  that  reserved  power. 
The  power  to  enact  by-laws  is  in- 
herent in  every  corporation  as  an  in- 
•cident  of  its  existence.  This  power 
is  a  continuous  one,  and  no  one  has 

a  right  to  presume 

that    by-laws    will 

remain  unchanged. 
Where  the  contract  contains  an  ex- 
press provision  reserving  the  right 
to  amend  or  change  by-laws,  it  can- 
not be  doubted  that  the  society  has 
the  right  so  to  do,  and  where  in  the 
contract  of  insurance  it  is  provided 
that  members  shall  be  bound  by  the 
rules  and  regulations  now  governing 
the  society,  or  that  may  thereafter 
he  enacted  for  such  government,  and 

those  conditions  are 
I^iSHt^  *'         assented  to,  and  the 

member  accepts  the 
benefit  certificate  under  the  condi- 
tions provided  therein,  it  is  a  sufil- 
cient  reservation  of  the  right  in  the 
society  to  amend  or  change  its  by- 
laws. Murphy  v.  Nowak,  223  111. 
301,  7  L.R.A.(N.S.)  393,  79  N.  E. 
112 ;  Supreme  Council,  R.  A.  v.  Mc- 
Enight,  238  111.  349,  87  N.  E.  299; 


— rivlit   to 
-ebanflre  bjr-lairs. 


Fold  V.  North  American  Union,  261 
Dl.  433,  104  N.  E.  4;  Apitz  v.  Su- 
preme Lodge,  K.  L.  H.  274  111.  196, 
L.R J^.1917A,  183, 113  N.  E.  63 ;  Su- 
preme  Lodge,  K.  P.  v.  Mims,  241 
U.  S.  574,  60  L.  ed.  1179,  L.R.A. 
1916F,  919,  36  Sup.  Ct.  Rep.  702. 

The  duly  chosen  and  authorized 
representatives  of  the  members 
alone  are  vested  with  the  power  of 
determining  when  a  change  «is  de- 
manded, and  with  their  discretion, 
generally  speaking,  courts  cannot 
interfere.  Were  it 
otherwise,       courts  fo'S^Sfi^J*' 

would      control      all    with    dl»eretlom 

benevolent  associa-  SJ-tow."!*"'*  •' 
tions,  all  corpora- 
tions, and  all  fraternities.  It  is 
only  when  there  is  an  abuse  of  dis- 
cretion, and  a  clear,  unreasonable, 
and  airbitrary  invasion  of  private 
rights,  that  courts  will  assume 
jurisdiction  over  such  societies  or 
corporations.  With  questions  of 
policy,,  doctrine,  or  discipline  courts 
will  not  interfere.  Supreme  Lodge, 
K.  P.  V.  Knight,  117  Ind.  489,  3 
L.R.A.  409,  20  N.  E.  479. 

At  the  time  this  benefit  certificate 
was  issued  there  was  a  well-estab- 
lished rule  of  evidence  in  this  state 
that  the  unexplained  absence  of  a 
person  from  home,  without  having 
been  heard  from  for  seven  years  by 
thosd  who  would  naturally  have 
heard  from  him  if  he  had  been  alive, 
although  diligent  efforts  were  made 
to  find  him,  raised  a  presumption  of 
death,  unless  the  circumstances  of 
the  case  were  such  as  to  account  for 
his  not  being  heard  of,  without  as- 
suming his  death.  Whiting  v.  Nich- 
oll,  46  111.  230,  92  Am.  Dec.  248; 
Donovan  v.  Major,  253  111.  179,  97 
N.  E.  231.  This  is  an  arbitrary  pre- 
sumption, rendered  necessary  on 
grounds  of  public  policy,  in  order 
that  rights  depending  upon  life  or 
death  of  persons  long  absent  and  un- 
heard of  may  be  settled  by  some 
certain  rule.  Jones,  in  vol.  1  of  his 
Commentaries  on  Evidence,  §  61, 
says:  "Thayer,  in  his  usual  thor- 
ough way,  gives  an  interesting  and 
instructive  account  of  the  presump- 
tion, and  fixes  its  application  in  its 
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presetlt^form  as  of  1805,  and  that  it 
appeared  for  tiie  first  time  in  thd 
textbooks-tn  1815  and  was  speedily 
followed  by  other  eminent  writers^ 
ending  in  1876  with  Stephen. 
'Here,  then,'  says  Thayer,  in  seven- 
ty years  we  find  the  rule  about  a 
seven-years'  absence  (1)  coming  in- 
to existence  in  the  form  of  a  judicial 
declaration  about  what  may  or  may 
not  fairly  be  inferred  by  a  jury  in 
the  exercise  of  their  logical  faculty, 
the  particular  period  being  fixed  by 
reference  to  two  legislative  deter- 
minations, in  specific  cases  of  a  like 
question ;  (2)  passing  into  the  form 
of  an  affirmative  rule  of  law  requir- 
ing that  death  be  assumed  under  the 
given  circumstances.  This  is  a  proc^ 
ess  of  judicial  legislation,  advanc- 
ing what  is  a  mere  recognition  of 
a  legitimate  step  in  legal  reasoning 
to  a  declaration  of  the  legal  effect 
of  certain  facts.' " 

This  legal  presumption  of  death 
from  seven  years'  unexplained  ab- 
sence arose  by  analogy  under  two 
early  English  statutes,  the  one  exr 
empting  from  the  penalty  of  bigamy 
any  person  whose  husband  or  wjfe 
should  be  continuou3^1y  beyond  the 
seas,  or  should  absent  himself  §r 
herself  for  the  space  of  seven  years 
together,  and  the  other  providing 
that  persons  in  leases  for  lives,  who 
shall  remain  beyond  the  sefts  or  ab- 


lished;  the  social  aspects  of  oar 
civilization  have  been  almost  rev- 
olutionized. The  improbability  that 
accident,  injury,  sickness,  or  death 
could  overtake  a  member  of  this 
society,  without  information  of  the 
fact  reaching  his  family  and  friends, 
is  very  great.  In  case  of  need  he 
scarcely  could  fail  to  find  assistance 
among  the  million  members  of  his 
own  fraternity.  Hospital,  police^ 
burial,  and  other  records  are  col- 
lected and  preserved  in  practically 
every  state  in  this  country,  and 
newspapers  are  published  in  every 
city  and  village,  and,  except  for  the 
reasons  for  which  the  law  was  orig- 
inally established,  there  is  now  no 
sound  reason  for  continuing  the 
rule,  except  that  it  has  existed  for 
so  long  a  time  that  convenience 
makes  it  the  best  rule  to  follow, 
where  no  other  rule  is  established 
by  statute  or  by  agreement* 

The  contract  in  question  here  is 
insurance  on  life,  and  the  one  essen- 
tial fact  necessary  to  mature  this 
contract  is  the  death  of  the  insured. 
The  burden  is  on  the  beneficiary  to 
prove  this  death.  The  rule  of  law 
which  appellant  invokes  is  a  rule  of 
evidence,  and  relates  to  the  manner 
and  quantum  of  proof  necessary  to 
establish  death.  By  the  common- 
law  rule,  a  finding  of  the  death  of 
the  insured   will  be   sustained  on 


sent  themselves  from  the  realm  for  .  proof  of  seven  years'  continued  ab- 


more  than  seven  years,  shall,  in  the 
absence  of  proof  to  the  contrary,  be 
deemed  naturally  dead.  That  the 
Evidence-  ^^le  in  question  is 

presumption  of  merely  a  rule  of  evi- 
deatii.  dence     is     unques- 

tioned. Stevenson  v.  Montgomery, 
263  111.  93, 104  N.  E.  1075,  Ann.  Cas. 
1915C,  112.  It  is  so  treated  by  all 
the  textbook  writers.  It  was  a  rule 
born  of.  necessity,  to  prevent  the 
prosecution  for  bigamy  of  a  desert- 
ed spouse,  on  the  one  hand,  and  to 
settle  the  property  affairs  of  the  ab- 
sentee, on  the  other  hand.  It  grew 
up  in  England  at  a  time  when  travel 
was  fraught  with  every  danger 
known  to  man  and  when  means  of 
communication  were  primitive. 
Since  this  rule,  of  law  was  estab^ 


sence  without  intelligence  of  such 
absent  person.  Under  the  by-law  in 
question  such  proof  is  not  sufficient,, 
unless  the  absence  has  continued  for 
a  period  equal  to  the  member's  ex- 
pectancy of  life.  There  is  no  vested 
right  in  a  rule  of  _ 

evidence,   and   par-  cunnvl^raie  of 
ties   mayi    by    con-  viiiailyT" 
tract,     change     an 
established   rule   of   evidence,   and 
provide  that  a  different  rule  shall 
apply  in  determining  controversies 
that  may  arise  between  the  parties 
to  the  contract.    Roeh  v.  Business 
Men's  Protective  Asso.   164  Iowa, 
199,  51  L.R.A.(N.S.)  221, 145  N.  W. 
479,  Ann.  Cas.  1915C,  813;  Lund- 
berg  V.  Interstate  Business  Men's 
Acci,  Asso.  162  Wis.  4t4, 156  N.  W. 
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482^  Ann.  Gas.  1916D,  667;  Cobble 
v;  Royal  Neighbors,  —  Mo.  App.  — ; 
219  S.  W.  118.  In  Chicago,  B.  &  Q. 
R.  Co.  V.  Jones,  149  111.  361,  24 
L.RJI.  141,  41  Am.  St.  Rep.  278,  4 
Inters:  Com.  Rep.  683,  37  N.  E.  247, 
we  said:  "No  man  or  corporation 
has  a  vested  right  in  the  rules  of  evi* 
dence.  They  pertain  to  the  rem- 
edies provided  by  the  state  for  its 
citizens,  and  do  not  constitute  a  part 
of  any  contract." 

To  the  same  effect  is  our  holding 
m  People  ex  rel.  Hillel  Lodge,  I.  O. 
B.  B.  V.  Rose,  207  111.  352,  69  N. 
E.  762,  and  in  Chicago  Terminal 
Transfer  R.  Co.  v.  Chicago,  217  111. 
343,  75  N.  E.  499. 

The  average  duration  of  human 
life  after  any  given  age  being  now 
ascertained  and  stated  in  well-au- 
thenticated tables,  which  have  been 
recognized  by  the  courts  as  safe 
rules  in  the  calculation  of  the  value 
of  annuities  and  in  other  similar 

cases,  no  good  rea- 
son is  perceived  why. 
the  same  tables  may 
Dot  be  accepted  as  furnishing 
srround  legally  to  presume  the  death 
of  a  person,  after  the  lapse  of  the 
period  of  probable  duration  of  his 


Kvldence-p-deatli 
— mortality 
talil^N. 


forly  and*  two-tenths  years.  He  dis- 
appeared in  1910  and  wa»  then  forty 
years  of  age.  According  to  the  same 
table  his  expectation  of  life  was  then 
twenty-nine  and  nine-tenths  years. 
This  by-law,  it  will  be  seen,  does  not 
oust  the  courts  of  jurisdiction  nor 
destroy  the  cause  of  action.  In  the 
instant  case  it  merely  delays  the 
cause.  Suppose,  however,  the  mem-:^ 
ber  had  been  seventy-four  years  of 
age  when  he  disappeared.  Then,  ac- 
cording to  the  table  adopted  by  the 
by-law,  his  expectancy  of  life  would 
have  been  seven  years,  and  under 
those  circumstances  the  rule  fixed  by 
the  by-law  and  the  common-law  rule 
of  evidence  would  have  established 
death  at  exactly  the  same  time ;  but, 
if  the  member  had  been  seventy- 
nine  years  of  age  at  the  time  of  his 
disappearance,  his  natural  expect- 
ancy of  life  would  have  been  five 
years,  or,  if  he  had  been  eighty-five 
years  of  age  at  the  time  of  his  dis- 
appearance, his  expectancy  would 
have  been  three  years,  and,  if  h6  had 
b^n  ninety-six  years  of  age,  his 
expectancy  would  have  been  one 
year.  Under  these  circumstances  it 
will  be  noted  that  the  by-law  pro- 
vides a  rule  of  evidence  much  more 


life,  ifi  the  absence  of  any  evidence^  favorable  to  the  beneficiary  than  the 


to  the  contrary.  These  tables  are 
scientifically  made  from  actual  expe- 
rience in  dealing  with  a  given  nunir* 
ber  of  human  lives  at  a  'given  age. 
Aa  we  have  said,  the  presumption  of 
death  on  account  of  seven  years'  un- 
CKplained  absence  is  an  arbitrary, 
rule^  eistablished  by  necessity,  and, 
has  npi  basis  in  fact  or  in  experience. 
The  purpose  of  the  by-law  under 
consideration  is  not  to  do  away  with 
presui;nption  of  death  on  account  of 
disappearance  and  continued  ab- 
sence, but  is  to  substitute  certainty 
for  uncertainty,. to  displace  guess- 
-work  by  science,  and  to  supplant 
gTotindl ess  conjecture  by  actual  ex- 
perience. The  record  shows  that 
Albert  F.  Steen  was  born  in  1870 
and  joined  the  society  in  1897.  He 
-was  then  twenty-seven  years  of  age, 
and,  according  to  the  National  Fra- 
ternal Congress. Table  of  Mortality, 
his    expectation,  of.  life.  was.  then 


common-law  rule.  The  rule  of  evi- 
dence established  by  this  by-law  is 
for  the  mutual  benefit  of  all  the  mil- 
lion members  of  this  society.  The 
insured  had  the  benefit  of  this  $^gree- 
ment  as  well  as  all  other  members, 
and  his  beneficiary  must  share  its 
burdens.  Parties  have  a  right  to 
agree  as  to  what  proof  of  death 
shall  be  furnished  before  the  policy 
is  payable.  Appellee,  as  a  legal 
entity,  has  no  interest  in  this  mat- 
ter apart  from  its  membership,  be- 
cause it  is  a  society  organized  not 
for  profit.  The  unjust  losses  that 
might  be  paid  under  the  common- 
law  seven-years'-absence  rule  would 
fall  on  the  members  of  the  society. 
Appellee  merely  distributes  the 
funds  which  are  collected  from  the 
members.  Where  the  common-law 
rule  is  invoked  for  the  purpose  of 
settling  title  to  property  by  admin- 
istration or  succession,  there  is  no 
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incentive  for  the  absentee  to  pur- 
posely absent  himself  and  conceal 
his  whereabouts,  but  rather  the  re- 
verse. A  by-law  similar  to  the  one 
chidlenged  has  been  sustained  in 
Cobble  V.  Royal  Neighbors,  supra; 
in  McGovem  v.  Brotherhood  of  LiO- 
•comotive  Firemen  &  Engineers,  31 
Ohio  C.  C.  243,  affirmed  by  the  su- 
preme court  without  an  opinion  in 
85  Ohio  St.  460,  98  N.  E.  1128 ;  in 
Kelly  V.  Supreme  Council,  C.  M.  B. 
A.  46  App.  Div.  79,  61  N.  Y.  Supp. 
S94 ;  and  in  Porter  v.  Home  Friend- 
ly Soc.  114  Ga.  937,  41  S.  E.  45. 

A  disappearance  by-law  much 
more  drastic  in  its  terms  was  held 
valid  by  this  court  in  Apitz  v.  Su- 
preme Lodge,  K.  L.  H.  274  111.  196, 
L.R.A.1917F,  183,  113  N.  E.  63. 
The  by-law  there  sustained  provid- 
•ed  that  if  a  relief -fund  member  dis- 
appeared from  his  home,  and 
nothing  was  heard  from  him  by  his 
family  or  the  secretary  of  his  lodge, 
and  no  information  could  be  had 
concerning  him  after  diligent  in- 
quiry, and  such  disappearance  con- 
tinued for  the  period  of  one  year, 
aaid  member  stood  suspended  as  in 
<;ase  of  suspension  for  nonpayment 
of  assessments.  Under  a  by-law 
like  the  one  in  the  Apitz  Case  the 
beneficiary  would  have  no  right  to 
continue  pasrment  of  the  assess- 
ments in  order  to  keep  the  certificate 
alive,  and  if  the  member  should  re- 
appear any  time  after  the  close  of 
the  first  year's  absence,  and  should 
be  unable  to  comply  with  the  re- 
•quirements  of  the  society  for  rein- 
statement of  members  suspended 
for  nonpayment  of  assessments, 
then  all  rights  under  the  contract 
would  be  lost.  Under  such  a  by-law, 
if  a  member  between  the  ages  of 
seventy-five  and  ninety-six  disap- 
peared, and  no  intelligence  of  him 
was  received  for  seven  years,  the 
beneficiary  would  not  only  lose  the 
right  to  establish  her  case  under  the 
common-law  seven-years'-absence 
rule,  but  would  have  no  rights  under 
the  by-law.  Under  the  by-law  now 
being  considered,  if  such  a  member 
disappeared,  the  beneficiary  could 
establish  her  case  by  proof  of  ab- 


saioe  covering  the  member^s  expec- 
tancy of  life,  which  would  in  all  in- 
stances be  less  than  seven  years.  In 
that  case  we  held  that  the  benefi- 
ciary has  no  vested  interest  in  a 
benefit  certificate,  and  where  the 
contract  between  the  member  and 
the  sociely  reserves  the  right  to  the 
society  to  amend  or  change  the  by- 
laws, and  the  member  agrees  to  be 
bound  thereby  and  accepts  the 
certificate  under  those  conditions, 
subsequently  enacted  by-laws  are 
binding  upon  him.  A  by-law  sim- 
ilar to  the  one  held  valid  in  the 
Apitz  Case  was  sustained  by  the  su- 
preme court  of  Maryland  in  Royal 
Arcanum  v.  Vitzthum,  128  Md.  523, 
L.R.A.1917A,  179,  97  Atl.  923. 
That  by-law  was  even  more  drastic 
in  that  it  forfeited  the  certificate 
after  six  months'  absence  and  fail- 
ure to  report. 

We  think  any  provision  of  a  con- 
tract which  tends  to  prevent  unjust 
and  fraudulent  claims  should  be  up- 
held.    No  insurance  society  could 

exist  on  reasonable  contract- 
rates  if  the  face  of  provuioi"to  bar 
the  straight  life  pol-  ""d-^*"*"^- 
icy  were  to  become  due  at  the  end  of 
seven  years.    As  applied  to  life  in- 
>iurance,    the    common-law    seven- 
years-absence  rule  is  without  rea- 
son, and  is  based  neither  on  fact  nor 
experience.    While  the  common-law 
rule  will  be  enforced  where  the  par- 
ties have  not  contracted  otherwise, 
we  think  it  not  only  reasonable,  but 
entirely    sound    from    a    business 
standpoint,  that  the  parties  should 
contract  to  establish  death,  in  disap- 
pearance cases,  in  accordance  with 
tables  scientifically  made  from  ex- 
perience.   This  by-law  does  nothing 
more  than  change  a  rule  of  evidence, 
and  in  that  respect 
it  is  equally  as  rea-  IhTTn" oTby- 
sonable  as  the  by-  irj;-?r/JSSr 
laws    approved    m 
Roeh  V.  Business  Men's  Protective 
Asso.    164    Iowa,    199,    51    L.R.A. 
(N.S.)  221, 145  N.  W.  479,  Ann.  Cas. 
1915C,  813,  and  Lundberg  v.  Inter- 
state Business  Men's  Acci.  Asso.  162 
Wis.  474,  156  N.  W.  482,  Ann.  Cas. 
1916D,  667.    It  is  equally  as  reason- 
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able  as  by-laws  passed  subsequently 
to  issuing  the  benefit  certificate,  and 
forfeiting  the  benefit  when  the  in- 
sured changes  his  employment  to 
certain  prohibited  occupations  or 
commits  suicide,  and  such  by-laws 
have  been  sustained. 

It  is  further  urged  that  the^  by-law 
is  void  because  it  is  against  the  pub- 
lic policy  and  established  law  of  the 
state.  In  Zeigler  v.  Illinois  Trust 
&  Sav.  Bank,  246  111.  180,  28  L.R.A. 
(N.S.)  1112,  91  N.  E.  1041, 19  Ann. 
Cas.  127,  we  said:  "There  is  no 
precise  definition  of  public  policy, 
and  consequently  no  absolute  xule  by 
which  a  contract  can  be  measured  or 
tested  to  determine  whether  or  not 
it  is  contrary  to  public  policy.  Each 
case,  as  it  arises,  must  be  judged 
and  determined  according  to  its  own 
peculiar  circumstEmces.  The  public 
policy  of  the  state  or  of  the  nation  is 
to  be  found  in  its  Constitution  and 
its  statutes,  and  when  cases  arise 
concerning  matters  upon  which  they 
are  silent,  then  in  its  judicial  deci- 
sions and  the  constant  practice  of 
the  government  officials.^' 

''It  is  clearly  to  the  interest  of  the 
public  that  persons  should  not  be  un- 
necessarily restricted  in  their  free- 
dom to  make  their  own  contracts, 
and  therefore  agreements  are  not  to 
be  held  void  as  being  contrary  to 
public  policy,  unless  they  are  clear- 
ly contrary  to  what  the  legislature 
or  judicial  decision  has  declared  to 
be  the  public  policy,  or  they  man- 
ifestly tend  to  injure  the  public  in 
some  way."    13  C.  J.  427. 

We  think  the  authorities  general- 
ly agree  that  a  contract  is  not  void 
contract-  as    against    public 

valldtty-pvblte      pollCy     UnlOSS     it    IS 

mjunous  m  some 
way  to  the  interests  of  society. 
Surely  a  contract  which  tends  to 
prevent  the  payment  of  fraudulent 

or  fictitious  claims 

i"Mi"oH"cT-      is  not  injurious  to 
exteniitoii  of         socicty.    The  mem- 

iS%ene«V*'*^"  bcr,  Albert  F.  StooH, 

had  the  benefit  of 

this  by-law,  in  that  it  protected  the 

benefit  fund  from  being  weakened 

by  the,  payment  of  fraudulent  or  fic- 
17  A.L.&.— 27. 


titious  claims,  and  his  beneficiary 
must  assume  the  burdens  of  the 
same  contract  under  which  she  is  in- 
directly benefited.  The  courts  must 
act  with  care  in  extending  those 
rules  which  say  that  a  given  con- 
tract is  void  because  against  public 
policy,  since,  if  there  is  one  thing 
more  than  any  other  which  public 
policy  requires,  it  is 
that  men  of  full  age  SSn^^tolF^ali. 
and  competait  un- 
derstanding shall  have  the  utmost 
liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  fairly 
and  voluntarily,  shall  be  held  sacred 
and  shall  be  enforced  by  the  courts. 

Because  a  contr^^ct  may  waive 
constitutional  or  statutory  rights  or 
may  change  an  es- 
tablished rule  of  ^*,i^r  •'  '"*• 
law  does  not  neces- 
sarily render  it  void  on  the  ground 
that  it  is  against  public  policy.  In 
Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill, 
25  111.  466,  this  court  held  that  an 
insurance  company  had  the  right  in 
its  policies  to  limit  the  time  in  which 
an  action  should  be  brought  foir  a 
loss,  and  that  the  by-law  was  not 
against  public  policy  simply  be- 
cause it  fixed  a  period  less  than  that 
fixed  by  the  Statute  of  Limitations. 
In  Pacaud  v.  Waite,  218  Dl.  138,  2 
L.R.A.(N.S.)  672,  75  N.  E.  779,  we 
held  that  parties  may  make  valid 
and  binding  agreements  to  submit 
questions  in  dispute  to  the  arbitrar 
ment  of  persons  or  tribunals  other 
than  the  legally  organized  courts, 
and  in  Deibeikis  v.  Link-Belt  Co.  261 
111.  454,  104  N.  E.  211,  Ann.  Cas. 
1915A,  241,  5  N.  C.  C.  A.  401,  this 
court  laid  down  the  rule  that  a  con- 
tract waiving  the  constitutional 
right  of  a  trial  by  jury  was  not 
against  public  policy. 

Much  that  we  have  said  regarding 
the  reasonableness  of  this  by-law 
applies  with  equal  force  to  the  ob- 
jection now  being  considered.  The 
purpose  of  this  by-law  is  to  protect 
the  members  and  their  beneficiaries, 
by  protecting  the  benefit  fund 
against  doubtful  and  unjust  claims. 
The  time  when  a  disappeared  mem- 
ber will  be  presuiped  to*  be  dead  is 
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experience— 
public  policy. 


based  upon  the  actual  experience  of 
human  life  as  shown  by  a  standard 
table  of  mortality.    We  do  not  see 

how  it  can  reason- 
ably be  said  that  a 
rule  of  evidence 
based  upon  human  experience,  rath- 
er than  upon  necessity  and  conven- 
ience, is  contrary  to  public  policy. 

The  supreme  courts  of  other 
states,  passing  upon  this  by-law  or 
others  identical  with  it,  have  come 
to  a  conclusion  directly  opposed  to 
the  one  we  have  reached.  Haines 
v.  Modem  Woodmen,  — Iowa,  — , 
178  N.  W.  1010 ;  Garrison  v.  Modem 
Woodmen,  —  Neb.  — ,  178  N.  W. 
842;  Sweet  v.  Modem  Woodmen, 


169  Wis.  462,  172  N.  W.  143 ;  Gaff- 
ney  v.  Royal  Neighbors,  31  Idaho, 
549,  174  Pac.  1014;  Hannon  v. 
Grand  Lodge,  A.  O.  U.  W.  99  Kan. 
734,  L.RJ^.1917C,  1029,  163  Pac. 
169.  These  are  well-considered 
opinions,  but  we  think  the  conclu- 
sion reached  in  them  violates  sound 
and  well-settled  principles  of  law, 
and  we  cannot  adopt  the  views  ex- 
pressed by  these  able  and  distin- 
guished courts. 

For  the  reasons  hereinbefore  stat- 
ed, the  judgment  of  the  Appellate 
Court  is  affirmed. 

Petition  for  rehearing  denied 
February  3, 1921. 


Validity  of  by-law  of  muhial  benefit  assodation  preventing  reoovery  vpoa 

presumption  of  death  from  seven  years'  absence. 


I.  As  violation  of  common  law,  or  stat- 
ute creating  presumption  of  death, 
418. 
IL  As  unreasonable: 

a.  Where  enacted  prior  to  issuance 

of  certificate,  422. 

b.  Where  enacted  subsequently  to 

issuance  of  certificate,  423. 

III.  As  against  public  policy,  430. 

IV.  On  ground  of  uncertainly,  430. 

1.  As  violation  of  cofntnon  law,  or  statute 
creating  presumption  of  death. 

There  is  a  conflict  of  authority  as  to 
whether  a  by-law  preventing  the  re- 
covery of  a  benefit  upon  the  presump- 
tion of  death  from  seven  years' 
absence  is  invalid,  on  the  ground  that 
it  infringes  the  common  law  or  a 
statute  raising  a  presumption  of  death 
from  seven  years'  absence  unheard  of. 
It  is  held  in  some  jurisdictions,  upon 
this  fundamental  ground,  that  it  is 
beyond  the  power  of  such  associations 
to  enact  a  by-law  opposed  to  the  pre- 
sumption referred  to,  and  this  con- 
clusion is  reached  whether  the  by-law 
was  adopted  before  or  after  the  issu- 
ance of  the  certificate.  National 
Union  v.  Sawyer  (1914)  42  App.  D.  C. 
475;     Gaffney    v.     Royal    Neighbors 

(1918)  31  Idaho,  549,  174  Pac.  1014; 
Richey   v.    Sovereign    Gamp,    W.    W. 

(1918)    184  Iowa*  10,  L.R.A.   1918F, 


1116;  168  N.  W.  276;  Fleming  v.  Mer- 
chants' L.  Ins.  Co.  (1920)  —  Iowa,  — , 
180  N.  W.  202;  HannoH  v.  Grand 
Lodge,  A.  O.  U.  W.  (1917)  99  Kan. 
734,  L.R.A.1917C,  1029,  163  Pac.  169; 
Supreme  Ruling,  F.  M.  C.  v.  Hoskins 
(1914)  —  Tex.  Civ.  App.  — ,  171  S.  W. 
812;  Sovereign  Camp,  W.  W.  v.  Robin- 
son (1916)  —  Tex.  Civ.  App.  — ,  187  S. 
W.  215;  Supreme  Lodge,  K.  P.  v.  Wil- 
son  (1918)  —  Tex.  Civ.  App.  — ,  204  S. 
W.  891 ;  Woodmen  of  the  World  v.  Pi- 
per (1920)  —  Tex.  Civ-  App.  — ,  222  S. 
W.  649. 

In  Fleming  v.  Merchants'  L.  Ins.  Co. 
(1920)  —  Iowa,  — ,  180  N.  W.  202,  a 
by-law  passed  prior  to  the  issuance  of 
the  certificate  sued  on,  providing  that 
disappearance,  or  long-continued  ab- 
sence of  a  member  unheard  of,  should 
not  be  regarded  as  evidence  of  death 
or  of  any  right  to  recover,  was  held 
invalid  on  the  ground  that  it  ousted 
the  court  of  power  to  hear  the  case. 
The  court  said  that,  in  so  far  as  a 
contract  attempts  to  oust  the  courts 
of  jurisdiction  and  to  deprive  them 
of  their  ordinary  functions,  the  rule 
should  be,  and  is,  the  same  as  applied 
to  by-laws  or  contracts  existing  at  or 
prior  to  the  time  the  insured  became  a 
member,  and  that  there  is  no  power 
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to  make  a  contract  that  will  thus  de- 
prive the  courts  of  jurisdiction;  and 
the  case  was  held  not  distinguishable 
from  Supreme  Ruling,  F.  M.  C.  v. 
Hoakins  (Tex.)  infra,  on  the  ground 
that  the  presumption  in  that  case  was 
raised  by  statute,  while  in  the  ca:se  at 
bar  it  was  a  rule  of  the  common  law. 

And  in  Supreme  Ruling,  F.  M.  C.  v. 
Hoskins  (1914)  —  Tex.  Civ.  App.  — , 
171  S.  W.  812,  a  by-law  existing  at  the 
time  the  contract  of  insurance  was 
made,  providing  that  the  absence  or 
disappearance  of  a  member  from  his 
last  known  place  of  residence  for  any 
length  of  time  should  not  be  evidence 
of  his  death,  and  that  no  right  should 
accrue  under  the  certificate,  or  any 
benefit  be  paid  until  conclusive  proof 
had  been  made  of  a  member's  death 
aside  from  any  presumption  that 
might  arise  by  reason  of  his  absence, 
was  held  contrary  to  the  terms  of  a 
statute  which  provided  for  proof  of 
death  by  showing  seven  years'  absence 
without  being  heard  from.  The  court 
stated  that  no  person  has  a  vested 
right  in  the  rules  of  evidence  and  that, 
this  being  true,  they  could  not  be  re- 
garded as  constituting  any  part  of  a 
private  contract,  and  that  it  would  fol- 
low that  parties  cannot  go  to  the  ex- 
tent of  making  a  valid  term  of  private 
contracts  which  has  the  effect  of  mak- 
ing ineffective  an  existing  statute,  de- 
claring the  legal  consequence  that  at- 
taches to  proof  of  certain  facts. 

And  in  Sovereign  Camp,  W.  W.  v. 
Piper  (1920)  —  Tex.  Civ.  App.  — ,  222 
S.  W.  649,  where  the  certificate  sued 
on  contained  a  provision  that  the 
absence  or  disappearance  of  a  member 
from  his  last  known  place  of  residence 
for  any  length  of  time  should  not  be 
sufficient  evidence  of  the  death  of  such 
member,  and  that  no  right  should 
accrue  under  any  certificate  of  mem- 
bership to  his  beneficiary,  nor  any 
benefit  be  paid  until  proof  was  made 
of  the  death  of  the  member  while  in 
good  standing,  and  this  by-law  was 
amended  after  the  death  of  the  in- 
sured by  a  law  providing  that  the 
absence  or  disappearance  of  a  member 
unheard  of  should  not  be  regarded  as 
any  evidence  of  his  death,  nor  create 
any  right  to  recover  any  benefits,  in 


the  absence  of  proof  of  hid  actual 
death,  aside  from  and  unassisted  by 
any  presumption  arising  by  reason  of 
his  absence,  until  his  full  life  expect- 
ancy had  expired — it  was  held  that 
these  provisions  were  null  and  void, 
in  view  of  the  Texas  statute  providing 
that  any  person  absenting  himself  for 
seven  successive  years  should  be  pre- 
sumed to  be  dead  in  any  cause  wherein 
his  death  might  come  in  question. 
The  court  said  that  no  corporation 
could  by  a  provision  in  its  regulations- 
set  aside  a  law  of  Texas,  and  make 
rules  of  evidence  to  suit'its  own  ends 
and  desires;  that  no  such  preposter- 
ous and  dangerous  authority  has  ever 
been  granted  to  a  corporation  in  Texas^ 
or  tolerated  by  its  courts;  and  that,, 
when  beneficiaries  are  compelled  to 
sue  a  fraternal  association  in  order  to 
obtain  insurance  due  them,  they  can- 
not be  met  by  rules  of  evidence,  for- 
mulated by  such  association,  which 
practically  repeal  rules  made  by  the 
legislature. 

And  in  Sovereign  Camp,  W.  W.  r. 
Robinson  (1916)  —  Tex.  Civ.  App.  — ,. 
187  S.  W.  215,  the  by-law  involved  in 
the  preceding  case,  which  was  passed 
after  a  member,  who  had  agreed  to  be 
bound  by  subsequent  by-laws,  became 
insured,  was  held  invalid  on  the 
ground  that  it  contravened  the  Texas 
statute  creating  a  presumption  of 
death  from  seven  years'  absence. 

And  in  National  Union  v.  -  Sawyer 
(1914)  42  App.  D.  C.  476,  where  a  by- 
law providing  that  the  disappearance 
or  continued  absence  of  a  member  un- 
heard of  should  not  be  regarded  as 
evidence  of  his  death  at  any  time 
prior  to  the  expiration  of  his  life  ex- 
pectancy tvas  adopted  after  the  cer- 
tificate was  issued,  it  was  held  invalid,, 
although  the  member  had  agreed  to  be 
bound  by  subsequent  by-laws,  on  the 
ground  that  it  contravened  a  statute 
creating  a  presumption  of  death  from 
seven  years'  absence,  the  court  hold- 
ing that  the  insurer  was  without 
power  to  change  this  law. 

And  in  Supreme  Lodge,  K.  P.  v. 
Wilson  (1918)  —  Tex.  Civ.  App.  — , 
204  S.  W.  891,  a  by-law  in  effect  pro- 
viding that  no  lapse  of  time,  or 
absence,  or  disappearance  of  any  mem- 
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ber,  without  proof  of  actual  death, 
should  entitle  the  beneficiary  to  re- 
cover until  the  member's  life  expect- 
ancy had  expired,  was  held  in  viola- 
tion of  the  Texas  statute  creating  a 
presumption  of  death  from  seven 
years'  absence  unheard  of,  it  appear- 
ing that  the  act  of  Congress  granting 
the  benefit  association  its  charter 
denied  the  association  the  authority  to 
pass  any  by-law  which  would  be  in 
conflict  with  any  state  statute  other- 
wise applicable  in  a  suit  upon  a  policy. 

In  Gaffney  v.  Royal  Neighbors 
(1918)  31  Idaho,  549,  174  Pac.  1014, 
where  the  certificate  provided  for  the 
payment  of  the  benefit  after  the  death 
of  the  member,  a  by-law  was  held  in- 
valid which  provided  that  no  lapse  of 
time,  or  absence,  or  disappearance  on 
the  part  of  any  member  "heretofore  or 
hereafter  admitted,"  without  proof  of 
the  actual  death  of  such  member  while 
in  good  standing,  should  entitle  him 
or  his  beneficiary  to  recover  the  bene- 
fit, and  that  the  disappearance  or  long- 
continued  absence  of  anf  member  un- 
heard of  should  not  be  regarded  as  an 
evidence  of  death,  nor  raise  a  pre- 
sumption of  death,  nor  give  any  right 
to  recover  on  any  benefit  certificate, 
until  the  full  term  of  the  member's 
expectancy  of  life  according  to  the 
National  Fraternal  Congress  Tables  of 
Mortality  had  expired  within  the  life 
of  the  benefit  certificate,  and  that  this 
law  should  be  in  full  force  and  effect, 
any  statute  of  any  state  or  country  to 
the  contrary  notwithstanding — it  was 
contended  that  such  by-law  did  more 
than  merely  provide  a  rule  of  evidence, 
and  that  it  defined  the  contingency 
upon  which  the  insurer  would  pay;  but 
the  court  stated  that  it  wad  unable  so 
to  construe  the  by-law,  and  that  it 
was  an  attempt  to  establish  by  con- 
tract a  rule  of  evidence,  and  to  enforce 
acceptance  of  the  rule  upon  the  courts, 
and  it  was  stated  that  the  effect  of 
this  by-law  would  be  to  preclude  a 
recovery  on  the  part  of  the  beneficiary 
in  a  case  where  the  law  of  the  land 
declared  that  the  contingency  had 
happened  which  gives  the  beneficiary 
a  cause  of  action,  and  that  such  a  by- 
law must  be  held  to  be.  invalid. 

In    Haines    v.    Modern    Woodmen 


(1920)  —  Iowa,  — ,  178  N.  W.  1010,  it 
was  argued  that  it  was  competent  for 
the  insurer  to  prescribe  rules  of  evi- 
dence by  which  a  claim  against  it 
should  be  established,  and  tlhat  a  by- 
law doing  away  with  the  presumption 
of  death  from  seven  years'  absence 
was  a  valid  exercise  of  this  right,  and 
in  answer  to  this  contention  the  court 
said  that  the  parties  to  a  contract  may, 
within  limitations,  and  by  mutual  con- 
sent, as  a  part  of  the  contract,  agree 
upon  the  probative  effect  of  any  given 
fact,  or  upon  what  shall  be  sufficient 
evidence  of  a  fact,  but  said  that  they 
should  not  stop  to  consider  the  extent 
of  this  rule,  if  there  were  such;  that 
until  such  agreement  is  clearly  shown, 
the  courts  will  be  slow  to  abdicate 
their  important  function  of  determin- 
ing the  truth  by  the  tests  and  rules 
presented  by  centuries  of  judicial 
experience,  and  that  the  record  in  the 
case,  showing  the  adoption,  after  the 
issuance  of  the  certificate,  of  the  by- 
law doing  away  with  the  presumption 
of  death  from  seven  years'  absence,  did 
not  require  them  to  determine  the  ex- 
tent to  which  parties  might  vary  the 
rules  as  to  proof. 

As  already  stated,  the  authorities 
are  not  in  harmony  on  the  question 
under  consideration,  and  in  the  follow- 
ing cases  by-laws  doing  away  with  the 
usual  presumption  of  death  from 
seven  years'  absence  were  held  not  in- 
valid on  the  ground  that  they  infringed 
the  common-law  or  statutory  presump- 
tions, the  view  being  taken  that- these 
presumptions  were  merely  rules  of 
evidence  which  the  parties  had  a  right 
to  change.  Steen  v.  Modern  Wood- 
men (reported  herewith)  ante,  406; 
Cobble  V.  Royal  Neighbors  (1920)  — 
Mo-  App.  — ,  219  S.  W.  119;  Kelly  v. 
Supreme  Council,  C.  M.  B.  A.  (1899) 
46  App.  Div.  79,  61  N.  Y.  Supp.  394; 
McGovern  v.  Brotherhood,  L.  F.  &  E. 
(1909)  31  Ohio  C.  C.  243,  affirmed 
without  opinion  in  (1911)  85  Ohio  St. 
460,  98  N.  E.  1128. 

In  Cobble  v.  Royal  Neighbors  (Mo.) 
supra,  where  a  by-law  waa  enacted 
before  the  insured  became  a  member, 
and  made  a  part  of  the  contract,  which 
provided  that  no  lapse  of  time,  or  ab« 
sence,  or  disappearance  of  any  member 
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heretofore  or  hereafter  admitted  into 
the  society,  without  proof  of  actual 
death  while  in  good  standing,  should 
entitle  his  beneficiary  to  recover  the 
amount  of  the  benefit,  and  that  dis- 
appearance or  long-continued  absence 
of  any  member  unheard  of  should  not 
be  regarded  as  evidence  of  death,  or 
raise  a  presumption  of  death,  or  give 
any  right  to  recover  on  any  benefit 
certificate  until  the  full  term  of  the 
member's  expectancy  of  life  according 
to  the  National  Fraternal  Congress 
Tables  of  Mortality  had  expired  with- 
in the  life  of  the  benefit  certificate, 
and  that  the  by-law  should  be  in  full 
force  and  effect,  statutes  of  any  state 
or  country  to  the  contrary  notwith- 
standing— it  was  held  by  a  majority  of 
the  court  that  the  by-law  was  a  valid 
provision,  and  not  void  because  it 
changed  the  common-law  rule  as  to 
presumption  of  death  from  seven 
years'  absence^  notwithstanding  cer- 
tain statutory  provisions  forbidding 
the  passage  of  by-laws  contravening 
the  laws  of  the  state,  the  court  re- 
marking that  this  rule  of  law  was 
merely  a  rule  of  evidence  which  re- 
lated to  the  manner  and  quantum  of 
proof  necessary  to  establish  death, 
and  that  the  mere  fact  that  a  contract 
provides  for  a  different  rule  of  evi- 
dence than  would  prevail  otherwise, 
either  by  statute  or  common  law,  does 
not  make  the  contract  invalid.  The 
majority  of  the  court  held  a  statute, 
providing  that  if  any  person  residing 
in  the  state  shall  go  therefrom,  and 
not  return  for  seven  successive  years, 
he  shall  be  presumed  to  be  dead  in  any 
case  wherein  his  death  shall  come  in 
question,  inapplicable  to  the  case,  it 
being  stated  that  there  was  no  evi- 
dence that  the  insured  had  departed 
from  the  state.  Farrington,  J.,  con- 
curred in  upholding  the  by-law  on  the 
ground  that  it  did  not  oust  the  courts 
of  jurisdiction  to  try  causes  arising 
thereon,  or  destroy  the  cause  of 
action,  but  merely  delayed,  rather  than 
destroyed,  such  cause.  Bradley,  J., 
however,  dissented,  stating  that  the 
majority  opinion  rested  upon  three 
propositions ;  First,  that  it  was  in  line 
with  the  weight  of  authority;  second, 
that  the  by-law  was  a  wholesome  one ; 


and,  third,  that  the  by-law  in  no  way 
conflicted  with  any  law  that  they  were 
bound  to  follow;  but  stated  that  he 
did  not  agree  with  either  of  these 
propositions.  The  court  in  the  ma- 
jority opinion  said:  ''Is  this  by-law 
provision  of  the  contract  invalid  be- 
cause contrary  to  law?  We  have  seen 
that  the  statute  of  this  state  relative 
to  proof  of  death  by  seven  years' 
absence  is  not  applicable  to  the  facts 
here.  At  most,  therefore,  it  contra- 
venes or  changes  the  common-law  rule 
of  evidence  as  to  this  same  matter. 
Nor  have  we  any  specific  statute,  such 
as  has  been  enacted  relative  to  chang- 
ing the  statutory  period  of  limitation, 
forbidding  contracts  changing  the  rule 
of  evidence,  statutory  or  common-law, 
as  to  the  presumption  of  death  from 
seven  years'  absence.  Nor  do  we  think 
this  is  a  question  of  the  power  of  a 
fraternal  benefit  society  to  pa^s  a  by- 
law not  in  conformity  with  the  laws 
of  this  state.  For  this  reason  §§  7055 
and  3441,  Rev.  Stat.  1909,  have  no 
application.  The  sole  question  is  as 
to  the  power  of  such  associations  to 
contract  with  reference  to  the  rule  of 
evidence  mentioned.  Referring  in  the 
contract  to  the  by-law,  and  in  this  way 
making  it  a  part  thereof  instead  of 
copying  it  in  full  therein,  is.  merely  a 
matter  of  convenience.  The  by-law 
is  submerged,  and  loses  its  character 
as  such  in  the  contract,  and  the  result 
is  no  different  than  if  a  provision  of 
this  character  was  inserted  in  the  con- 
tract with  no  reference  to  its  being  a 
by-law.  The  contract  could  easily  be 
so  framed  with  this  provision  therein, 
and  the  word  'by-law'  never  used. 
This  distinction  is  clearly  made  in 
Purdy  V.  Bankers'  Life  Asso.  (1903) 
101  Mo.  App.  106,  74  S.  W.  491,  where 
the  court  said:  'But  a  provision  that 
is  unreasonable  as  a  by-law  may  be 
good  as  a  contract.  Goddard  v.  Mer- 
chants' Exchange  (1883)  78  Mo.  609 
[Id.]  9  Mo.  App.  290;  Austin  v.  Sear- 
ing (1857)  16  N,  Y.  112,  69  Am.  Dec. 
665.  The  defendant  contends  its  by- 
laws entered  into  and  became  a  part 
of  the  contract  between  it  and  Purdy. 
If  this  were  true,  the  result  would  not 
be  altered  as  to  any  by-law  which  was 
ultra  vires,  because  it  was  a  nullity.' 


422 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


In  the  Goddard  Case  referred  to,  the 
court  held  (syllabus) :  'That  the  by- 
law of  a  corporation  establishes  a  rule 
different  from  the  common-law  rule 
does  not  make  it  invalid/  and  further 
said:  The  effect  of  many,  indeed  of 
most,  rules  of  commercial  law,  can  be 
avoided  by  adapting  the  terms  of  the 
contract  to  their  avoidance.  If  the 
contract  made  is  not  against  public 
policy,  or  otherwise  positively  objec- 
tionable, it  may  be  enforced  according 
to  its  special  terms.*  We  hold,  there- 
fore, that  the  contract  voluntarily 
entered  into  by  the  assured,  providing 
that  proof  of  death  cannot  be  based 
on  the  presumption  arising  from  seven 
years'  absence  and  substituting  there- 
for a  like  rule  based  on  the  average 
life  of  the  insured,  is  a  valid  provision. 
This  common-law  rule  had  its  origin 
in  the  necessity  of  settling  title  to 
property  by  administration  or  suc- 
cession (and  later  to  enable  parties 
deserted  to  remarry)  in  cases  where 
parties  disappeared  and  there  was  no 
means  of  proving  death.  In  such  cases 
there  is  no  incentive  to  purposely 
absent  oneself  and  conceal  one's 
whereabouts,  but  rather  the  reverse. 
In  insurance  cases,  however,  this  has 
proven  an  easy  method  of  providing 
for  one's  relatives,  and  is  a  source  of 
consideralble  unjust  loss  to  mutual 
societies,  such  as  this  one.  At  least 
two  cases  have  appeared  in  this  court 
within  recent  years  where  the  insured 
appeared  alive  shortly  after  he  was 
proven  dead  under  this  rule  and  his 
policy  enforced.  Such  losses,  of 
course,  eventually  fall  on  the  members 
of  such  society.  The  organization 
merely  distributes  funds  collected 
from  the  members.  There  is  a  con- 
stant struggle  to  keep  the  rates  of 
fraternal  insurance  as  low  as  possible, 
and  the  failure  to  collect  sufficient 
funds  to  meet  the  losses  is  the  rock  on 
which  such  societies  are  frequently 
being  wrecked.  Provisions  of  con- 
tracts assented  to  by  the  members, 
which  have  a  tendency  to  prevent  un- 
just claims  and  losses,  should  be  up- 
held." 

And  in  Steen  v.  Modern  Woodmen 
(reported  herewith)  ante,  406,  it  was 
held  that  the  presumption  of  death  is 


merely  a  rule  of  evidence,  and  that  it 
may  be  changed  by  a  by-law,  passed 
by  a  society  which  had  reserved  the 
right  to  change  the  by-laws,  changing 
the  rule  of  presumption  of  death  in 
case  of  disappearance,  from  seven 
years  to  the  life  expectancy  of  the 
member. 

And  in  McGovem  v.  Brotherhood, 
L.  F.  &  E.  (1909)  31  Ohio  C.  C.  243, 
afitoned  without  opinion  in  (1911)  85 
Ohio  St.  460,  where  the  member  agreed 
to  conform  to  all  by-laws,  rules,  and 
regulations  then  existing,  or  that 
might  thereafter  be  enacted,  a  by-law 
providing  that  no  death  losses  should 
be  paid  when  the  only  evidence  of 
death  was  that  the  member  had  dis- 
appeared was  held  not  invalid  on  the 
ground  that  it  attempted  to  control 
the  rules  of  evidence* which  should  be 
applied  by  the  court,  it  being  held  that 
the  mutual  interest  of  the  members  of 
benefit  associations  warranted  their 
regulating  their  own  affairs,  to  the 
entire  exclusion  of  the  courts. 

And  in  harmony  with  the  decision 
in  the  McGovem  Case,  in  Kelly  v. 
Supreme  Council,  C.  M.  B.  A.  (1899) 
46  App.  Div.  79,  61  N.  Y.  Supp.  394, 
where  a  benefit  certificate  was  issued 
and  accepted  subject  to  the  constitu- 
tion and  by-laws,  which  provided  that 
no  time  of  absence  or  disappearance 
on  the  part  of  a  member,  without  proof 
of  actual  death,  should  warrant  a  re- 
covery, it  was  held  that  these  pro- 
visions were  not  illegal,  inconsistent 
with  the  purpose  for  which  the  cer- 
tificate was  issued,  repugnant  to  law 
or  against  public  policy,  or  unreason- 
able, the  court  stating  that  the  parties 
had  a  legal  right  to  agree  as  to  proof 
which  should  be  furnished  concerning 
the  insured's  death,  and  that  the  pre- 
sumption of  death  from  seven  years' 
absence  was  a  rule  of  evidence  which 
the  parties  had  a  perfect  right  to 
agree  should  not  apply. 

J/.  Aa  unreasonable, 

a.  Where  enacted  pHor  to  issuance  of 

certificate. 

In  some  cases,  where,  at  the  time 
the  certificate  was  issued,  there  was 
a  provision  in  force  doing  away  with 
the  presumption  of  death  from  seven 
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years'  absence,  the  provision  has  been 
upheld  as  against  the  objection  that  it 
was  unreasonable. 

Thus,  in  Kelly  v.  Supreme  Council, 
C.  M.  B.  A.  (1899)  46  App.  Div.  79, 
61  N.  Y.  Supp.  394,  where  a  certificate 
had  been  accepted,  subject  to  the 
constitution  and  by-laws,  which  pro- 
vided that  no  time  of  absence  or  dis- 
appearance on  the  part  of  a  member, 
without  proof  of  actual  death,  should 
-warrant  a  recovery,  such  provisions 
virere  held  not  invalid  on  the  ground 
that  they  were  unreasonable. 

And  in  Cobble  v.  Royal  Neighbors 
(1920)  —  Mo.  App.  — ,  219  S.  W.  119, 
a  by-law  in  force  when  the  certificate 
sued  on  was  issued,  providing  that  no 
lapse  of  time,  or  absence,  or  disappear- 
ance of  any  member  heretofore  or 
hereafter  admitted  into  the  society, 
without  proof  of  actual  death  while  in 
^ood  standing,  should  entitle  his  bene- 
ficiary to  recover  the  amount  of  the 
benefit,  and  that  disappearance  or 
long-continued  absence  of  any  member 
unheard  of  should  not  be  regarded  as 
evidence  of  death,  or  give  any  right  to 
recover  any  benefit  until  the  full  term 
of  the  member's  expectancy  of  life 
according  to  certain  tables  of  mortal- 
ity, was  inferentially,  at  least,  held 
not  invalid  on  the  ground  that  it  was 
unreasonable.  The  principal  discus- 
sion in  this  case,  however,  was  as  to 
whether  the  by-law  was  inconsistent 
with  the  laws  of  the  state. 

But,  in  Fleming  v.  Merchants  L.  Ins. 
Co.  (1920)  —  Iowa,  — ,  180  N.  W.  202, 
a  by-law,  passed  prior  to  the  issuance 
of  the  certificate  sued  upon,  providing 
that  disappearance  or  long-continued 
absence  of  the  member  unheard  of 
should  not  be  regarded  as  evidence  of 
death  or  of  any  right  to  recover,  was 
held  invalid,  some  members  of  the 
court  basing  their  decision  on  the 
ground  that  it  was  unreasonable. 

In  Porter  v.  Home  Friendly  Soc. 
(1902)  114  6a.  937,  41  S.  E.  45,  where 
the  policy  provided  that  the  disappear-^ 
ance  or  long-continued  absence  of  the 
insured  shall  not  be  regarded  as  evi- 
dence of  death,  laor  any  right  to  re- 
cover accrue,  until  the  full  ''term  of 
expectation"  has  expired,  it  was  held 
that  the  plaintiff,  without  alleging  in 


her  petition  that  such  "term  of  ex« 
pectation"  had  expired,  could  not  rely 
upon  the  alleged  fact  that  more  than 
seven  years  before  the  suit  was 
brought  the  insured  had  disappeared, 
and  had  not  since  been  seen  or  heard 
of,  as  evidence  of  his  death.  There 
was,  however,  no  discussion  as  to  the 
validity  of  such  provision. 

h.  Where  enacted  m*hs€quently  to  Utau- 
ance  of  certificate. 

In  most  contracts  between  benefit 
associations  and  their  members  there 
is  an  agreement  by  which  the  latter 
undertake  to  be  bound  by  subsequent 
by-laws.  Such  agreements,  however, 
are  subject  to  the  implied  condition 
that  the  subsequent  enactments  must 
be  reasonable.  As  to  whether  by-laws 
doing  away  with  the  presumption  of 
death  from  seven  years'  absence, 
which  were  passed  after  the  issuance 
of  a  certificate  containing  an  agree- 
ment to  be  bound  by  subsequent  by- 
laws, are  unreasonable,  the  authorities 
are  not  in  harmony. 

In  some  jurisdictions  they  have  been 
held  valid,  and  not  unreasonable. 
SxEasN  V.  Modern  Woodmen  (reported 
herewith)  ante,  406;  McGovern  v. 
Brotherhood,  L.  F.  &  E.  (1909)  31  Ohio 
C.  G.  243,  affirmed  without  opinion  in 
(1911)  85  Ohio  St.  460,  98  N.  E.  1128. 

In  Steen  v.  Modern  Woodmen  (re- 
ported herewith)  ante,  406,  where  the 
insured  had  agreed  to  be  bound  by 
by-laws  subsequently  enacted,  a  by- 
law which  changed  tl^e  rule,  of  pre- 
sumption of  death,  in  case  of  dis- 
appearance, from  seven  years  to  the 
life  expectancy  of  the  member  at  the 
time  of  disappearance,  was  held  not 
invalid  on  the  ground  that  it  was  un- 
reasonable, the  court  stating  that  the 
presumption  of  death  from  seven 
years'  absence  raised  by  the  law  was 
an  arbitrary  rule,  and  that  the  pur- 
pose of  the  by-law  was  to  substitute  a 
certainty  for  an  uncertainty,  to  dis- 
place guesswork  by  science,  and  to 
supplant  groundless  conjecture  by 
actual  experience.  . 

And  in  McGovern  v.  Brotherhood  L. 
F.  &  E.  (1909)  31  Ohio  C.  C.  243, 
afi^lrmed  without  opinion  in  (1911)  85 
Ohio  St.  460,  98  N.  E.  1128,  it  was  held 
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that  a  by-law  of  a  mutual  benefit 
associaiion,  provrcnnsr  mat  no  aeath 
losses  should  be  paid  when  the  only 
evidence  of  death  was  that  the  member 
had  disappeared,  was  for  the  mutual 
benefit  of  all  the  members,  and  not 
contrary  to  public  policy,  and  that 
where  a  member  by  his  contract  asrreed 
to  conform  to  all  by-laws,  rules,  and 
regulations  of  the  societies  then  exist- 
ing, or  that  might  thereafter  be  en- 
acted, such  by-law  was  valid  and 
operative  in  an  action  brought  by  the 
member's  beneficiary,  although  the  by- 
law was  not  effective  until  fifteen  days 
before  the  expiration  of  the  seven- 
year  period  relied  upon  by  the  bene- 
ficiary to  establish  the  presumption 
of  death.  And  it  was  held  that  the 
fact  that  the  beneficiary  had  paid  dues 
for  neven  years  which  had  been 
accepted  by  the  insurer  had  no  bear- 
ing on  the  case,  the  court  finding  that 
this  was  merely  a  confession  on  her 
part  that  the  member  was  still  alive. 

By  the  weight  of  authority,  however, 
by-laws  doing  away  with  the  presump- 
tion of  death  from  seven  years' 
absence,  passed  after  the  insured  had 
entered  into  the  contract  of  insurance, 
although  he  undertook  to  be  bound  by 
subsequent  by-laws,  have  been  held  in- 
valid, on  the  ground  that  they  are  un- 
reasonable. 

Colorado.  —  Modern  Woodmen  v. 
WnrrE  (reported  herewith)  ante,  893. 

Illinois. — ^Resmolds  v.  North  Amer- 
ican Union  (1917)  204  111.  App.  816. 

Iowa. — Olson  v.  Modem  Woodmen 
(1917)  182  Iowa,  1018,  L.R.A.1918P, 
1164,  164  N.  W.  346;  Richey  v.  Sever- 
eign  Camp,  W.  W.  (1918)  184  Iowa,  10, 
L.R.A.1918F,  1116,  168  N.  W.  276; 
Fryer  v.  Modem  Woodmen  (1920)  — 
Iowa,  — ,  179  N.  W.  160;  Haines  v. 
MoBem  Woodmen  (1920)  —  Iowa,  — , 
178  N.  W.  1010. 

Kansas. — Hannon  v.  Grand  Lodge, 
A.  0.  U.  W.  (1917)  99  Kan.  734,  L.R.A. 
1917C,  1029,  163  Pac.  169. 

Michigan. — Samberg  v.  Knights  of 
Modern  Maccabees  (1909)  158  Mich. 
568,  133  Am.  St.  Rep.  396,  123  N.  W. 
25. 

Minnesota.  —  Boynton  v.  Modern 
Woodmen  (reported  herewith)  ante, 
401. 


Nebraska.  —  Garrison  v.  Modem 
Woodmen  (1920)  —  Neb.  — ,  178  N.  W. 
842. 

Pennsylvania. — Roblin  v.  Supreme 
Tent,  K.  M.  (1920)  269  Pa.  139,  112 
Atl.  70. 

Texas. — Sovereign  Camp,  W.  W.  v. 
Robinson  (1916)  —  Tex.  Civ.  App.  — , 
187  S.  W.  215;  Supreme  Lodge,  K.  P.  v. 
Wilson  (1918)  —  Tex.  Civ.  App.  — , 
204  S.  W.  891. 

Wisconsin. — Sweet  v.  Modern  Wood- 
men (1919)  169  Wis.  462,  172  N.'W. 
142. 

In  some  of  these  eases,  although  the 
by-law  was  passed  after  the  contract 
of  insurance  was  made,  its  enactment 
was  before  the  insured's  disappear- 
ance. 

Thus,  in  Haines  v.  Modern  Woodmen 
(1920)  —  Iowa,  — ,  178  N.  W.  1010, 
the  Modem  Woodmen  by-law  doing 
away  with  the  presumption  of  death 
from  seven  years'  absence  was  held 
unreasonable  and  invalid,  where  it  was 
adopted  about  a  year  before  the  date 
of  the  insured's  disappearance,  and 
after  the  certificate  was  issued,  al- 
though the  certificate  provided  that 
the  insured  agreed  to  be  bound  by  the 
by-laws  then  in  force  or  that  might 
thereafter  be  enacted.  The  court 
pointed  out  that  in  Richey  v.  Sovereign 
Camp,  W.  W.  and  Olson  v.  Modern 
Woodmen  (Iowa)  infra,  the  insured 
disappeared  before  the  adoption  of  the 
by-laws,  and  said  that  the  reasons 
assigned  by  them  in  the  cases  referred 
to  for  holding  the  amendment  invalid 
were  rendered  no  less  apparent,  and 
no  less  decisive,  because  of  the  fact 
that  the  change  in  the  by-law  was 
made  a  short  time  before,  instead  of 
after,  the  insured's  disappearance; 
that  the  rule  against  unreasonable 
amendments  protects  the  member  the 
same,  wherever  he  may  be.  The  court 
said:  'To  render  the  amendment 
valid,  it  must  not  be  unreasonable^ 
and  must  not  materially  impair  or 
detract  from  the  contract  obligation  of 
the  society  which  enacts  it.  Ordi- 
narily speaking,  the  right  of  a  benefi- 
ciary to  recover  upon  a  certificate  be- 
comes perfect  upon  proof  of  death  of 
the  member  in  good  standing.  Death 
is  a  fact  to  be  proved,  and  may  be 
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established  by  evidence  which  is  com- 
petent and  admissible  under  the  law 
of  the  jurisdiction  in  which  the  case 
is  tried.  Ordinarily,  too,  it  is  for  the 
court  alone  to  say  what  is  competent 
evidence,  and  for  the  jury  alone,  or 
for  the  court  sitting  in  place  of  a  jury, 
to  say  whether  the  fact  of  death  has 
been  proven.  When  this  certificate 
was  issued,  it  was  the  law  of  this 
state,  and  of  the  different  states 
generally,  that  proof  of  the  disappear- 
ance of  a  person  from  his  home  and 
his  continued  absence  for  seven  years 
or  more,  without  tidings  from  him, 
raises  a  presumption  of  his  death,  and 
if  such  presumption  be  not  rebutted 
or  overcome,  it  will  sustain  a  finding 
that  such  person  has  departed  this 
life.  Under  the  well-established  rule 
of  law,  Haines's  beneficiary  would 
have  made  a  perfect  case  for  a  re- 
covery upon  his  certificate,  by  proof 
that  he  left  his  home  and  has  been 
lost  to  the  sight  and  knowledge  of  his 
family,  friends,  and  acquaintances  for 
'  seven  years.  By  the  amendment  to  its 
by-laws,  if  it  is  to  be  held  effective, 
the  defendant  makes  it  impossible  for 
the  beneficiary  to  recover  until  she 
has  waited  forty-three  years — six 
times  the  period  which  the  law  of  the 
land  has  settled  upon  as  being  reason- 
ably sufficient  for  that  purpose.  Not 
only  that,  but,  to  preserve  the  right 
to  her  or  her  heirs,  she  or  they  must 
continue  to  pay  his  recurring  dues 
and  assessments  to  the  remote  end  of 
that  term.  If  this  be  not  an  unreason- 
able exercise  of  the  reserved  power  of 
amendment,  it  would  be  difficult  in- 
deed to  frame  one  sufficiently  extrava- 
gant to  fall  within  that  category." 

And  in  Garrison  v.  Modern  Wood- ' 
men  (1920)  —  Neb.  — ,  178  N.  W.  842, 
the  Modern  Woodmen  by-law  doing 
away  with  the  presumption  of  death 
from  seven  years'  absence  unheard  of, 
which  was  adopted  after  the  certificate 
in  suit  was  issued,  but  prior  to  the 
disappearance  of  the  insured,  was 
held  not  binding,  although  the  latter 
had  agreed  in  his  application  and  cer- 
tificate that  all  by-laws  then  in  force, 
or  thereafter  adopted,  should  be  bind- 
ing upon  him,  the  court  holding  such 
by-law  to  be  unreasonable.   The  court, 


in  answer  to  the  contention-  of  the 
defendant's  counsel  that  the  presump- 
tion of  death  from  seven  years'  ab- 
sence unheard  of  was  a  rule  of  evi- 
dence, said  that  it  was  such  a  general 
rule  that  parties  entering  into  a  con- 
tract, and  especially  one  similar  to 
that  before  them,  would  take  cogni- 
.zance,  force  and  effect,  and  that  it 
would  naturally  be  in  contemplation 
of  the  parties  when  entered  into. 

And  in  Boynton  v.  Modern  Wood- 
men (reported  herewith)  ante,  401, 
an  amendment  of  the  by-laws  of  a 
mutual  benefit  society,  enacted  before 
the  insured  disappeared,  but  after  the 
date  of  the  particular  insurance  con- 
tract in  suit,  which  purported  to  abro- 
gate the  presumption  of  death  arising 
from  an  unexplained  absence  for  seven 
years,  and  provided  that  no  inference 
of  death  by  disappearance  should 
arise  until  the  expiration  of  the  in- 
sured's life  expectancy,  was  held  un- 
reasonable and  void  although  the  right 
to  amend  the  by-laws  was  reserved  by 
the  contract. 

And  in  Sweet  v.  Modern  Woodmen 
(1919)  169  Wis.  462,  172  N.  W.  143, 
the  Modern  Woodmen  by-law  which 
was  passed  after  the  certificate  sued 
on  was  issued,  but  before  the  insured 
disappeared,  was  held  unreasonable 
on  the  ground  that  it  substantially 
modified  the  contract  embodied  in  the 
benefit  certificate,  although  it  was 
provided  therein  that  the  by-laws  now 
in  force  or  hereafter  enacted  should 
govern  all  rights  thereunder.  The 
court  said:  **The  by-law  relied  upon 
as  a  defense  substantially  modifies  the 
contract  embodied  in  the  benefit  cer- 
tificate. By  the  terms  of  the  certifi- 
cate the  defendant  obligated  itself  to 
pay  plaintiff  $2,000  upon  the  death  of 
Byron  C.  Sweet.  His  death  was  proved 
by  legal  evidence.  The  effect  of  the 
by-law  was  to  make  it  impossible  to 
recover  on  the  certificate  except  by 
virtue  of  positive  proof  of  death,  and 
in  cases  such  as  this  to  postpone  re- 
covery for  a  number  of  years,  during 
which  time  the  premium  payments 
were  required  to  be  made  in  order  to 
keep  the  benefit  certificate  alive.  If 
the  association  could  thus  modify  the 
contract^  no  reason  is  perceived  why 
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it  could  not  ezitirely  nullify  it.  While 
Sweet,  in  his  application  for  member- 
ship, agreed  that  'the  laws  of  this 
society  now  in  force,  or  hereafter  en- 
acted, enter  into  and  become  a  part  of 
every  contract  of  indemnity  by  and 
between  the  members  and  the  society, 
and  govern  all  rights  thereunder,' 
such  agreement  should  not  be  con- 
strued as  giving  defendant  the  right, 
after  the  issuance  of  the  certificate,  to 
so  legislate  as  to  unreasonably  affect 
existing  rights  or  modify  obligations 
already  entered  into.  It  is  the  general 
holding  of  courts  that  by-laws  enacted 
pursuant  to  such  reserve  power  on  the 
part  of  the  society  must.be  reasonable, 
and  they  will  not  be  upheld  in  so  far 
as  they  seek  to  unreasonably  modify 
existing  contracts  between  the  society 
and  its  members/' 

And  in  Sovereign  Gamp,  W.  W.  v. 
Robinson  (1916)  —  Tex.  Civ.  App.  — , 
187  S.  W.  215,  a  by-law,  passed  aftfer 
a  member,  who  had  agreed  to  be  bound 
by  subsequent  by-laws,  became  a 
member,  but  before  his  disappearance, 
was  held  unreasonable  and  invalid, 
where  it  provided  that  the  absence  or 
disappearance  of  a  member,  whether 
admitted  before  or  thereafter,  from 
his  last  known  place  of  residence, 
shall  not  be  regarded  as  any  evidence 
of  his  death,  nor  create  any  right  to 
recover  benefits  in  the  absence  of 
proof  of  his  actual  death,  aside  from 
and  unassisted  by  any  presumption 
arising  by  reason  of  such  disappear- 
ance, until  the  full  term  of  his  life 
expectancy  at  his  age  of  entry,  accord- 
ing to  the  Carlyle  Table  of  Life  Ex- 
pectancy, has  expired,  and  then  only 
in  case  all  dues  are  paid  within  the 
time  required  until  the  expiration  of 
life  expectancy,  the  court  stating  that 
such  by-law  would  have  the  effect  of 
making  it  practically  impossible  to 
make  proof  of  death  in  cases  within 
the  occasional  experience  of  men. 

And  in  Supreme  Lodge,  K.  P.  v. 
Wilson  (1918)  —  Tex.  Civ.  App.  — , 
204  S.  W.  891,  where  a  by-law  was 
passed  after  the  insured  became  a 
member,  but  before  his  disappearance, 
providing  that  no  lapse  of  time,  or 
absence,  or  disappearance  of  any 
member,  without  proof  of  actual  death, 


should  entitle  the  beneficiary  to  re* 
cover,  until  the  member's  life  expect- 
ancy had  expired,  it  was  held  un- 
reasonable and  void,  it  appearing  that 
the  first  part  was  in  violation  of  the 
statutory  presumption  created  by 
seven  years'  absence,  the  court  stating 
that,  with  that  portion  of  the  by-law 
which  attempted  to  do  away  with  the 
statutory  presumption  of  death  from 
seven  years'  absence  eliminated,  the 
remainder  of  the  by-law,  to  the  effect 
that  no  recovery  could  be  had  upon 
any  certificate  until  after  the  expira- 
tion of  the  term  of  life  expectancy  of 
the  insured,  must  also  give  way,  for 
the  reason  that  it  was  un^reasonable,. 
and  also  because  of  the  fact  that  it 
would  then  be  in  confiict  with  other 
provisions  of  the  policy,  which  in 
effect  provided  for  payment  upon  due 
notice  and  satisfactory  proof  of  deaths 
and  good  standing  in  the  ranks  at  the 
time  of  death. 

It  will  be  observed  that  in  the  follow- 
ing cases  the  by-laws  in  question  were 
not  only  passed  after  the  contract  of 
insurance  had  been  entered  into,  but 
also  after  the  insured's  disappearance : 

Thus,  in  Reynolds  v.  North  Ameri- 
can Union  (1917)  204  111.  App.  316, 
although  the  certificate  provided  that 
it  was  issued  subject  to  rules  and 
regulations  in  force,  or  that  might 
thereafter  be  adopted,  a  by-law  was 
held  unreasonable  and  invalid  under 
the  circumstances  of  the  case,  where 
it  was  not  adopted  until  about  three 
months  before  the  expiration  of  the 
seven  years  from  the  time  the  insured 
disappeared,  during  all  of  which  time 
the  beneficiary  had  paid  the  assess- 
ments, and  it  being  provided  by  such 
by-law  that  the  absence  or  disappear- 
ance of  a  member  from  his  last 
known  place  of  residence  should  not 
be  held  or  construed  to  be  evidence  of 
his  death,  nor  create  or  establish  any 
right  to  payment  or  recovery  of  any 
benefits  under  the  certificate  in  the 
absence  of  competent  proof  of  his 
death  other  than  such  as  might  arise 
from  any  presumption  by  reason  of 
such  absence  or  disappearance,  until 
the  expiration  of  the  full  term  of  his 
life .  expectancy  at  his  age  of  entry 
into  the  order,  as  determined  by  any 
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recognised  standard  table  of  mortality, 
and  then  only  in  case  all  dues  had 
been  paid  during  the  full  period  of  his 
life  expectancy.  The  court  said: 
"There  is  not  much  harmony  in  the 
decisions  with  reference  to  the  ques- 
tion of  whether  a  by-law  such  as  this 
can  be  said  to  be  void  as  being  against 
public  policy,  or  as  being  in  contra- 
vention of  public  law;  but,  whatever 
may  be  held  as  to  this  question,  we 
are  inclined  to  the  view  that  under  the 
facts  and  circumstances  of  this  case 
the  by-law  in  question  must  be  held 
to  be  unreasonable  and  inoperative 
against  the  plaintiffs.  We  do  not 
believe  that  the  insured,  when  he 
agreed  to  abide  by  any  future-enacted 
by-law  of  the  defendant,  intended  to 
give  defendant  the  right,  without  his 
consent  or  the  consent  of  his  bene- 
ficiaries, to  so  materially  modify  the 
contract  of  insurance  as  to  practically 
deprive  the  beneficiaries  of  all  right 
to  any  benefit  from  the  dues  and 
assessments  which  had  been  paid  for 
sixteen  years  to  the  defendant.  Even 
if  it  be  assumed  that  the  by-law  was 
not  per  se  illegal,  or  that  it  is  not 
against  public  policy  or  in  contra- 
vention of  the  law  of  the  state,  we  are 
still  of  the  opinion  that  it  must  be 
held  in  the  circumstances  of  this  case 
to  be  unreasonable.  The  common-law 
rule  relating  to  presumption  of  death 
after  an  absence  of  seven  years  has 
been  held  by  the  supreme  court  of  this 
state  to  be  a  rule  of  evidence.  This 
common-law  rule,  however,  was  a 
material  part  of  the  contract  of  insur- 
ance entered  into  between  the  insured 
and  the  defendant.  The  right  and 
power  of  the  defendant  association  to 
modify  this  contract  may  be  conceded, 
but  in  the  exercise  of  this  right  or 
power  the  law  insists  that  the  defend- 
ant must  act  reasonably  and  with 
some  regard  for  the  rights  of  the  in- 
sured and  his  beneficiaries.  It  may 
well  be  held  that  under  other  circum- 
stances a  by-law  such  as  the  one  in 
question  would  not  be  invalid.  Here, 
however,  it  makes  such  a  change  in 
the  essential  rights  of  the  parties  as 
that  its  effect  was  not  merely  to 
modify  the  contract,  but  practically  to 
relieve  the  defendant  from  any  liabil- 


ity under  it*  Contracts  of  insurance 
are  generally  entered  into  by  persons 
who  desire  to  protect  those  depending 
upon  them  in  the  event  of  death 
before  the  end  of  the  period  of  life 
expectancy  as  fixed  by  the  standard 
tables  of  mortality.  The  modification 
of  the  contract  of  insurance  entered 
into  in  this  particular  case  would 
necessarily  have  compelled  the  bene- 
ficiaries to  continue  the  payment  of 
dues  for  a  period  of  twenty-four  years 
following  the  year  1918.  It  is  con- 
ceded that  the  insured  was  in  ill 
health  at  the  time  he  disappeared.  If 
his  death  in  fact  occurred  within  a 
short  time  after  such  disappearance^ 
then  his  beneficiaries,  or  someone  for 
them,  have  been  paying  dues  and 
assessments  under  the  policy  for  a 
number  of  years  after  his  death  had 
actually  taken  place.  The  adoption  of 
the  by-law  in  question  at  the  end  of 
this  seven-year  period,  and  extending 
such  payments  for  another  period  of 
twenty-four  years,  under  the  facts  of 
this  case,  is  so  opposed  to  one's  sense 
of  justice  as,  we  believe,  to  authorize 
the  holding  that  the  by-law  was  un- 
reasonable as  against  the  claim  of 
plaintiffs  in  this  case." 

And  in  Samberg  v.  Knights  of 
Modern  Maccabees  (1909)  158  Mich. 
568,  133  Am.  St.  Rep.  396,  123  N.  W. 
25,  where  the  application  provided 
that  the  insured's  statement,  with 
the  application  and  the  constitution, 
should  form  the  basis  of  the  contract, 
and  the  certificate  was  payable  on 
condition  that  the  agreement  in  the 
application  was  true,  and  that  the  in- 
sured continued  to  comply  with  the 
laws,  rules^  and  regulations  of  the  in- 
surer which  were,  or  might  be  there- 
after, in  force,  and  ''upon  satisfactory 
proof  of  the  death  of  the  said  member," 
it  was  held  that  it  could  not  be  said 
that  the  insured,  in  subscribing  to  his 
application,  contemplated  the  subse- 
quent adoption  of  a  by-law  that  would 
have  the  effect  of  rendering  nugatory 
a  statutory  provision  raising  the  pre- 
sumption of  death  from  a  seven  years' 
absence  without  intelligence  concern- 
ing the  person,  and  having  the  effect 
of  making  it  practically  impossible  to 
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make  proofs  of  loss  in  cases  within 
the  occasional  experience  of  men. 
And  a  by-law,  providing  that  the 
''absence  or  disappearance  of  a  mem- 
ber of  this  order  from  his  last-known 
place  of  residence  for  any  length  of 
time  shall  not  be  presumptive  evidence 
of  the  death  of  the  member,  and  no 
right  shall  accrue  under  the  certificate 
of  membership  to  the  beneficiary,  nor 
shall  any  benefits  be  paid,  until  satis- 
factory proof  has  been*  made  of  the 
death  of  the  member,  aside  from  any 
presumption  that  might  arise  by  rea- 
son of  his  absence,"  was  held  un- 
reasonable and  void,  in  so  far  as  the 
case  at  bar  was  concerned,  where  it 
appeared  that  it  was  adopted  fifteen 
years  after  the  insured  became  a  mem- 
ber, four  years  after  his  disappear- 
ance, and  three  years  before  the  bene- 
ficiary ceased  paying  assessments. 

And  in  Richey  v.  Sovereign  Camp, 
W.  W.  (1918)  184  Iowa,  10,  L.R.A. 
1918P,  1116,  168  N.  W.  276,  a  by-law, 
in  effect  the  same  as  that  involved  in 
the  Reynolds  Case  (111.)  supra,  passed 
subsequently  to  the  issuance  of  the 
certificate  and  after  the  member's  dis- 
appearance, was  held  unreasonable 
and  ineffective,  notwithstanding  a  pro- 
vision of  the  certificate  that  it  should 
be  liable  to  forfeiture  if  the  insured 
should  fail  to  comply  with  the  condi- 
tions and  by-laws  as  they  are,  or  may 
be  adopted. 

And  in  Olson  v.  Modem  Woodmen 
(1917)  182  Iowa,  1018,  L.R.A.1918F, 
1164,  164  N.  W.  346,  where  the  insured 
by  his  contract  agreed  to  comply  with, 
and  conform  to,  any  and  all  laws  in 
force,  or  that  might  thereafter  be 
adopted,  a  by-law  of  the  Modem  Wood- 
men, passed  after  the  insured's  dis- 
appearance, was  held  unreasonable 
and  void,  which  provided  that  no  lapse 
of  time,  or  absence,  or  disappearance 
on  the  part  of  any  member,  without 
proof  of  actual  death  of  such  member 
while  in  good  standing,  should  entitle 
his  beneficiary  to  recover  the  benefit, 
and  that  the  disappearance  of  a  mem- 
ber unheard  of  should  not  be  regarded 
as  evidence  of  death,  nor  give  any 
right  to  recover  on  any  certificate 
heretofore  or  hereafter  issued,  until 
the  full  term  of  the  member's  expect- 


ancy of  life  according  to  the  National 
Fraternal  Congress  Table  of  Mortality 
had  expired  within  the  life  of  the 
benefit  certificate,  and  that  such  by- 
law should  be  in  full  force  and  effect, 
any  statute  of  any  state  or  country,  or 
rule  of  common  law,  to  the  contrary 
notwithstanding.  The  court  stated 
that  the  reserve  power  and  the  consent 
of  the  insured  to  be  bound  by  subse- 
quent by-laws  should  be  construed  to 
give  to  the  company  the  right  merely 
to  make  reasonable  changes,  and  that 
it  should  not  be  construed  as  giving 
the  right,  after  the  issuance  of  a  cer- 
tificate, to  amend  its  by-laws  so  as  un-  ' 
reasonably  to  affect  the  substantial 
rights  and  contractual  obligations  al- 
ready entered  into. 

And  in  Modern  Woodmen  v.  White 
(reported  herewith)  ante,  393,  it  was 
held  that  a  statute,  providing  that  any 
changes  or  amendments  to  the  consti- 
tution or  by-laws  of  mutual  societies 
subsequent  to  the  issuance  of  a  benefit 
certificate  should  bind  the  member 
and  his  beneficiary,  could  not  render 
effective  a  by-law  which  would  change 
the  existing  contracts  so  as  to  impair 
vested  rights,  since  the  obligations  of 
all  contracts  are  protected  from  state 
interference  by  the  Federal  Constitu- 
tion, and  that  the  Modern  Woodmen 
by-law  set  out  in  the  preceding  case, 
passed  after  the  insured  became  a 
member,  but  after  his  disappearance, 
was  unreasonable  and  invalid. 

And  in  Roblin  v.  Supreme  Tent,  K. 
M.  (1920)  269  Pa.  139,  112  Atl.  70,  it 
was  held  that  substantial  rights  which 
rest  upon  the  contract  cannot  be 
abrogated  by  new  by-laws,  and  that  a 
by-law  passed  two  years  after  the  dis- 
appearance of  the  insured  was  invalid, 
where  it  provided  that  the  absence  or 
disappearance  of  a  member  from  his 
last  known  residence  for  any  length  of 
time  should  not  be  evidence  of  his 
death,  and  that  no  right  should  accrue 
under  the  certificate  to  a  beneficiary, 
nor  should  any  benefit  be  paid,  until 
conclusive  proof  had  been  made  of  the 
death  of  the  member  aside  from  any 
presumption  that  might  arise  by  rea- 
son of  his  absence,  the  court  stating 
that  a  by-law,  to  be  valid,  must  be 
reasonable,  and  that  such  a  by-law  was 
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not  reasonable,  although  the  certificate 
provided  that  the  member  should  abide 
by  by-laws  subsequently  enacted. 

And  in  Pierson  v.  Modern  Woodmen 
(1914)  125  Minn.  150,  145  N.  W.  806, 
where  it  was  sought,  in  an  action  to 
recover  on  a  benefit  certificate,  to 
prove  death  by  disappearance  and 
absence  for  seven  years,  a  by-law  pro- 
viding that  continued  absence  or  dis- 
appearance should  not  be  regarded  as 
evidence  of  death,  or  give  any  right 
to  recover  until  the  expiration  of  the 
full  term  of  the  member's  expectancy 
of  life  according  to  certain  mortality 
tables,  was  held  to  have  been  properly 
excluded,  inhere  it  was  not  shown  or 
claimed  that  such  by-laws  existed 
when  the  member  disappeared.  It 
does  not  appear,  however,  in  this  case, 
whether  or  not  the  right  to  change  the 
by-laws  had  been  reserved  by  the  in- 
surer. 

In  Keith  v.  Modem  Woodmen  (1914) 
167  Iowa,  239,  L.R.A.1915B,  793,  149 
N.  W.  225,  where  the  certificate  and 
by-laws  both  provided  that  the  by-laws 
then  in  force,  or  that  thereafter  might 
be  enacted,  should  be  binding  upon  the 
insured  and  his  beneficiary,  and  after 
the  insured's  disappearance  the  in- 
surer advised  the  beneficiary  that  it 
would  probably  be  worth  her  while  to 
keep  the  certificate  in  force  by  paying 
assessments  during  the  seven  years 
following  the  insured's  disappearance, 
and  subsequently  passed  a  by-law 
doing  away  with  the  presumption  of 
death  from  seven  years'  absence,  and 
making  the  benefit  payable  only  upon 
the  expiration  of  the  full  term  of  the 
insured's  expectancy  of  life,  but  not- 
withstanding the  passage  of  such  by- 
law it  accepted  the  payment  of  assess- 
ments from  the  beneficiary,  and  did 
not  offer  to  return  them,  it  was  held 
that  it  could  not  be  allowed  to  say 
that  it  was  not  liable  for  the  benefits 
provided  for  in  the  certificate,  and  that 
it  was  estopped  to  rely  upon  the 
change  provided  for  in  the  by-law. 

In  some  of  the  cases  holding  in- 
valid by-laws  passed  after  the  insured 
became  a  member,  it  does  not  appear 
whether  the  laws  were  passed  before 
or  after  his  disappearance. 

In.  one  of  these  cases   (Hannon  v. 


Grand  Lodge,  A.  0.  U.  W.  (1917)  99 
Kan,  734,  L.R.A.1917C,  1029,  163  Pac. 
169),  the  court  stated  that  they  were 
not  satisfied  with  the  reasonings 
adopted  in  McGovern  v.  Brotherhood, 
L.  F.  E.  (1909)  31  Ohio  C.  C.  243,  af- 
firmed without  opinion  in  (1911)  85 
Ohio  St.  460,  98  N.  E.  1128,  and 
although  the  application  contained  an 
agreement  to  comply  with  all  laws, 
rules,  and  regulations  thereafter  en- 
acted by  the  insurer,  a  by-law  pro- 
viding that  mysterious  disappearance 
or  unexplained  absence  of  a  member 
should  never  be  considered  proof  or 
evidence  of  death  of  such  member  was 
held  unreasonable  as  applied  to  a  cer* 
tificate  which  was  in  force  at  the  time 
the  by-law  was  enacted,  it  being  held 
that  such  by-law  transcended  the 
power  of  the  association,  in  that  it 
attempted  to  require  the  courts  to  dis- 
regard the  rule  that  an  unexplained 
absence  for  seven  years  raises  a  pre- 
sumption of  death. 

And  in  Fryer  v.  Modern  Woodmen 
(1920)  —  Iowa,  — ,  179  N.  W.  160,  the 
amendment  of  the  Modern  Woodmen, 
set  out  in  preceding  cases,  attempting 
to  do  away  with  the  presumption  of 
death  from  the  unexplained  disappear- 
ance and  continued  absence  of  a  per- 
son for  seven  years,  was  held  un- 
reasonable and  void  as  to  one  who  was 
a  certificate  holder  before  the  by-law 
was  passed. 

In  Linneweber  v.  Supreme  Council, 
C.  K.  A.  (1916)  30  Cal.  App.  315,  158 
Pac.  229,  in  considering  the  question 
of  limitations,  a  provision  in  force  at 
the  time  a  member  disappeared,  creat- 
ing a  presumption  of  death  where  a 
competent  court  has  rendered  judg- 
ment to  the  effect  that  a  member  has 
not  been  seen  or  heard  from  during 
seven  consecutive  years,  was  held  to 
control,  in  an  action  to  recover  the 
benefit,  and  not  an  amendment  made 
after  the  date  of  the  member's  dis- 
appearance, which  provided  that  if  a 
member  disappears  from  his  home  or 
state  there  shall  be  no  presumption  of 
his  death,  but  that  if  after  seven 
years,  dating  from  his  disappearance, 
the  beneficiary  shall  establish  the 
fact  of  death  of  the  member  in  a  court 
of  record  in  a  proceeding  to  which  the 
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insured  is  a  party,  the  benefits  shall 
be  paid. 

///.  As  against  public  policy. 

''■  In  Steen  v.  Modern  Woodmen  (re- 
ported herewith)  ante  406,  a  by-law, 
enacted  subsequently  to  the  issuance 
of  a  certificate  accepted  subject  to 
amendments  in  the  by-laws,  which 
changed  the  rule  of  presumption  of 
death,  in  case  of  disappearance,  from 
seven  years  to  the  life  expectancy  of 
the  member,  was  held  not  invalid  on 
the  ground  that  it  was  against  public 
policy,  the  court  stating  that  a  con- 
tract which  tends  to  prevent  the  pay- 
ment of  fraudulent  or  fictitious  claims 
is  not  injurious  to  society. 

And  in  McGovern  v.  Brotherhood, 
L.  F.  &  E.  (1909)  31  Ohio  C.  C.  243, 
afiirmed  without  opinion  in  (1911)  85 
Ohio  St.  460,  98  N.  E.  1128,  where  the 
insured  agreed  to  be  bound  by  subse- 
quent by-laws,  it  was  held  that  a  by- 
law passed  after  his  disappearance, 
providing  that  no  death  losses  should 
be  paid  when  the  only  evidence  of 
death  was  that  the  member  had  dis- 
appeared, was  for  the  mutual  benefit 
of  all  the  members,  and  not  contrary 
to  public  policy. 

And  in  Kelly  v.  Supreme  Council, 
C.  M.  B.  A.  (1899)  46  App.  Div.  79,  61 
N.  Y.  Supp.  394,  where  a  benefit  cer- 
tificate was  accepted  subject  to  the 
constitution  and  by-laws,  which  pro- 
vided that  no  time  of  absence  or  dis- 
appearance on  the  part  of  a  member, 
without  proof  of  actual  death,  should 
warrant  a  recovery,  it  was  held  that 
these  provisions  were  not  invalid  on 
the  ground  that  they  were  against 
public  policy. 

But  in  Richey  v.  Sovereign  Gamp, 
W.  W.  (1918)  184  Iowa,  10,  L.R.A. 
1918F,  1116,  168  N.  W.  276,  a  by-law 
passed  after  the  contract  was  made, 
and  after  the  disappearance  of  the 


member,  which  provided  in  effect  that 
the  disappearance  of  a  member  should 
not  be  sufilcient  evidence  of  death,  and 
that  no  right  should  accrue  under  the 
certificate  in  the  absence  of  proof  of 
actual  death,  unassisted  by  any  pre- 
sumption until  the  expiration  of  the 
full  time  of  the  insured's  life  expect- 
ancy, was  held  invalid,  one  of  the 
grounds  assigned  being  that  it  was 
against  public  policy. 

And  in  Fleming  v.  Merchants  L.  Ins. 
Co.  (1920)  —  Iowa,  — ,  180  N.  W.  202, 
a  by-law  passed  prior  to  the  issuance 
of  the  certificate  in  suit,  providing  that 
disappearance  or  long-continued  ab- 
sence of  the  member  unheard  of 
should  not  be  regarded  as  evidence  of 
death,  or  of  any  right  to  recover,  was 
held  invalid,  some  members  of  the 
court  basing  their  decision  on  the 
ground  that  such  a  by-law  was  against 
public  policy. 

JT.  On  ground  of  uncertainty. 

In  Steen  v.  Modern  Woodmen  (re- 
ported herewith)  ante,  406,  a  by-law 
was  held  not  void  for  uncertainty 
which  provided  that  no  lapse  of  time, 
or  absence,  or  disappearance  on  the 
part  of  any  member  admitted  into  the 
society,  without  proof  of  the  actual 
death  of  the  member,  should  entitle  his 
beneficiary  to  the  amount  of  the 
benefit,  and  that  the  disappearance  or 
long-continued  absence  of  any  member, 
unheard  of,  should  not  be  regarded  as 
evidence  of  death,  nor  give  any  right 
to  recover  on  any  benefit  certificate 
heretofore  or  hereafter  issued  until 
the  full  term  of  the  member's  expect- 
ancy of  life,  according  to  the  National 
Fraternal  Congress  Table  of  Mortality, 
has  expired  within  the  life  of  the 
benefit  certificate,  it  being  held  that 
the  age  fixed  at  which  the  expectancy 
of  life  was  to  begin  to  run  was  the 
time  of  acceptance.  J.  T.  W. 
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BENTLEY  GARDINER  et  al.,  Exrs.,  etc,  of  George  N,  Gardiner,  De- 
ceased, PIff.  in  Err., 

V. 

EQUITABLE  OFFICE  BUILDING  CORPORATION. 

United  Stmtea  Circuit  Court  of  Appeals^  Second  Circuit^ April  6,  192 X* 

(—  C.  C.  A.  — ,  273  Fed.  441.) 

Corporation  —  assumption  of  contract  of  promoter  —  contract  for  pre- 
liminary services. 

1.  Where  an  original  promoter  of  a  corporation  to  erect  a  building 
•employed  a  person  to  secure  information  as  to  the  attitude  of  a  proposed 
tenant  to  the  enterprise,  and  upon  turning  the  project  over  to  another 
promoter,  who  in  fact  organized  the  corporation,  the  latter  expressly 
promised  that  a  specified  conmiission  should  be  paid  to  the  employee  for 
his  services  when  the  corporation  was  organized,  such  commission  will 
be  included  in  an  agreement  by  the  directors  of  the  corporation  to  assume 
all  expenses  incurred  by  such  promoter  in  bringing  about  the  arrangement. 

[See  note  an  this  question  beginning  on  page  452.] 

—  liability  for  services  of  promoters,     have   acted   with   knowledge   of   the 


2.  There  is  no  liability  on  the  part 
of  a  corporation  for  services  rendered 
by  its  promoters  in  effecting  the  or- 
ganization, even  though  they  were 
rendered  under  expectation  of  pay- 
ment, in  the  absence  of  express  prom- 
ise by  it  after  its  organization,  unless 
such  liability  is  imposed  by  the  char- 
ter or  its  general  laws. 

[See  7  R.  C.  L.  80,  81.] 

—  necessity  of  knowledge* 

3.  To  render  a  corporation  liable 
upon  a  promoter's  contract,  the  bene- 
At  of  which  it  has  accepted,  it  must 


facts. 

—  necessity  of  knowledge  of  director 
—  imputed  notice. 

4.  A  corporation  is  not  charged  with 
notice  of  facts  known  to  a  director  in  a 
transaction  between  him  and  the  cor- 
poration, in  which  he  is  acting  for 
himself,  and  not  for  the  corporation. 

[See  7  R.  C.  L.  657,  658.] 

—  not  chargeable  with  knowledge  of 
promoter. 

5.  The  knowledge  of  a  promoter  is 
not  to  be  imputed  to  his  corporation. 

[See  7  R.  C.  L.  302.] 


(Hough,  Circuit  Judge,  dissents.) 


Ebror  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment  dismissing  the  complaint  in  an 
action  brought  to  recover  damages  for  alleged  breach  of  a  promoter's 
contract.    Reversed. 


Statement  by  Rogers,  C.  J. : 
The  plaintiffs  are  citizens  of  the 
state  of  New  Jersey  and  the  defend- 
ant is  a  corporation  organized  under 
the  laws  of  the  state  of  New  York. 
The  action  is  brought  for  breach  of 
contract,  and  damages  in  the  sum  of 
$200,000  are  asked,  together  with 
interest  thereon  from  April  24, 1913. 
The  complaint  alleges  the  death  of 
George  N.  Gardiner  on  July  17, 
1914,  and  t}iat  the  plaintiffs  are  the 
9ole' acting  executors  of  his  will.  It 
rsets  out  tv^o  causte  of  action. 


For  the  first  cause  of  action  it  is 
alleged  that  one  Frank  M.  Andrews 
arranged  with  George  N.  Gardiner, 
the  plaintiffs'  testator,  that  the  lat- 
ter should  ascertain  from  the  officers 
of  the  Equitable  Life  Assurance 
Society  whether  or  not  a  proposition 
would  be  entertained  for  the  pur- 
chase of  the  site  on  which  what  was 
known  as  the  "Equitable  Building" 
stood,  in  the  city  of  New  York,  and 
the  erection  thereon  of  a  modem 
office  buildihg  by  an  outside  com- 
pany, pt'dVid^  the  dOci€fty  could  t>e 
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assured  of  th^  good  faith  and  finan- 
cial ability  of  the  persons  interested 
to  carry  out  the  enterprise.  It  is 
alleged  that  Gardiner  was  personally 
acquainted  with  the  officers  of  the 
society,  and  that  he  was  to  secure  in- 
formation in  regard  to  the  attitude 
of  the  officers  towards  such  a  propo- 
sition, and  the  terms  on  which  they 
would  be  willing  to  entertain  the 
same.  It  is  alleged  that  Gardiner 
did  procure  such  information,  and 
that  it  was  valuable  to  Andrews,  and 
enabled  him  to  prepare  a  plan  for 
organizing  and  financing  the  proj- 
ect; that  thereafter  Andrews  and 
T.  Coleman  Du  Pont  entered  into 
arrangements  whereby  Andrews 
turned  over  the  enterprise  to  Du 
Pont,  and  the  latter  promised  to  pro- 
vide for  and  pay  out  of  funds  to 
come  into  the  treasury  of  a  company 
to  be  organized  to  carry  out  the  proj- 
ect the  obligations  and ,  expenses 
incurred  In  the  formation  thereof, 
including  the  sum  of  $200,000  to  be 
paid  to  Gardiner,  the  payments  to  be 
contingent  upon  the  closing  of  the 
deal  with  the  Equitable  Life  Assur- 
ance Society,  which  deal  was  then  in 
progress  for  the  purchase  of  the 
Equitable  site  and  the  erection  of  a 
building  thereon ;  that  $100,000  was 
to  he  paid  in  cash,  and  $100,000  in 
par  value  of  the  common  stock  of  the 
said  company ;  that  the  cash  commis- 
sion was  to  be  paid  out  of  the  first 
moneys  available  from  the  sale  of 
the_  preferred  stock  and  second 
mortgage  bonds  of  the  company. 

Then  it  is  alleged  that  thereafter 
an  agreement  was  entered  into  be- 
tween the  society  and  Du  Pont, 
wherein  it  was  agreed  that  the  for- 
mer would  sell  the  site  hereinbefore 
referred  to,  and  the  latter  agreed 
that  the  corporation  to  be  organized 
by  him  would  erect  upon  the  prem- 
ises a  thirtyrsix-story  fireproof  office 
building  according  to  plans  to  be 
approved  by  the  society.  It  is  fur- 
ther alleged  that  Du  Pont  caused 
the  defendant  corporation  to  be  or* 
ganized  and  incorporated,  and  that 
he  became  a>  4^rector  thereof;,  that 
Du  Pont  theivjrnade  a  certain  ofT 
£e3*  i.  to  >tli^ :  ^^ggi4siA  .poneerning 


the  plan  and  enterprise  hereinbe-r 
fore  referred  to,  which  offer  was- 
accepted  by  the  defendant;  that 
the  defendant,  in  accepting  Du 
Pont's  offer,  ^'agreed  to  assume  and 
discharge  and  reimburse  said  Du 
Pont  for  all  of  his  expenses  in  con- 
nection with  negotiating  for  and 
securing  the  delivery  of  the  various, 
instruments  and  agreements  in  con- 
nection therewith,  and  in  connection 
with  the  work  done  and  materials 
supplied  for  the  construction  of  the 
building  in  anticipation  of  the 
arrangement  between  him  and  the 
defendant,  and  of  all  other  expenses* 
of  every  kind,  either  incurred  or 
which  might  be  incurred  by  him  in 
bringiiig  about  such  arrangements,, 
including  the  claim  of  the  plaintiffs^ 
testator."  There  are  other  allega- 
tions in  connection  with  the  first 
cause  of  action,  but  which  it  is  not 
necessary  in  this  connection  to  set 
forth. 

For  the  second  cause  of  action  it 
is  alleged  that  T.  Coleman  Du  Pont^ 
acting  for  and  on  behalf  of  a  corpo- 
ration thereafter  to  be  formed  (the 
defendant)  entered  into  an  arrange- 
ment with  Frank  M.  Andrews  to. 
take  over  the  enterprise  on  behalf  of 
the  corporation  and  to  provide  for 
the  payment  of  the  obligations  in- 
curred in  the  formation  thereof,  in- 
cluding an  item  of  $200,000  to  be 
paid  to  the  plaintiffs'  testator  in 
consideration  of  the  services  ren- 
dered and  to  be  rendered  by  Gar- 
diner in  connection  with  the  enter- 
prise, and  that  the  said  Du  Pont 
acting  for  and  on  behalf  of  the 
corporation  thereafter  to  be  formed 
promised  and  agreed  to  provide  for^ 
and  pay  out  of  funds  to  come  into- 
the  treasury  of  the  said  company^ 
the  obligations  and  expenses  in- 
curred in  the  .  promotion  thereof  ^ 
including  the  sum  of  $200,000  to  be- 
paid  to  plaintiffs'  testator  as  afore- 
said, the  same  to  be  contingent  up- 
on the  dosing  of  the  deal  with  the 
Equitable  Life  Assurance  Company. 

The  17th  paragraph  of  the  com- 
pimnt  reads  as  follows:  -  ''Upon  in- 
fpnnption  and  belief^  that  in 'con- 
sideration of  tiie  said  promioes  and 
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agreements,  said  Andrews  turned 
over  and  transferred  to  said  Du 
Ponty  acting  for  and  on  behalf  of 
said  company  thereafter  to  be  organ- 
ized, the  entei7)rise  and  project  re- 
ferred to,  and  said  Du  Pont,  on  be- 
half of  said  corporation,  accepted 
and  took  over  the  same,  and  as  part 
payment  and  consideration  there- 
for, and  for  services  rendered  and 
to  be  rendered  by  the  plaintiffs* 
testator  in  connection  therewith,  act- 
ing for  and  on  behalf  of  said  corpo- 
ration, made  and  entered  into  an 
agreement  with  the  plaintiffs'  tes- 
tator, wherein  and  whereby  he 
agreed  that  there  was  to  be  paid  out 
of  funds  to  come  into  the  treasury  of 
said  company  one  hundred  thousand 
dollars  ($100,000)  in  cash  and  one 
hundred  thousand  dollars  ($100,- 
000)  par  value  of  the  common  stock 
of  said  company,  same  to  be  con- 
tingent upon  the  final  dosing  of  the 
deal  then  in  progress  for  the  pur- 
chase of  the  Equitable  site  and  the 
erection  of  a  building  thereon,  the 
cash  commission  to  be  paid  out  of 
the  first  moneys  available  from  the 
sale  of  the  preferred  stock  and 
second  mortgage  bonds  of  the  com- 
pany." 

It  is  alleged  that  the  deal  above 
referred  to  was  consummated  be- 
tween the  Equitable  Life  Assurance 
Society  and  the  said  Du  Pont,  and 
that  a  modern  office  building  had 
been  erected  on  the  Equitable  site, 
from  which  the  defendant  was 
receiving  the  rents,  and  that  there 
had  come  into  the  defendant's  treas- 
ury from  the  sale  of  its  preferred 
stock  and  second-mortgage  bonds 
moneys  in  excess  of  $3,000,000,  and 
far  more  than  sufficient  to  pay  the 
cash  commission  of  $100,000  agreed 
to  be  paid  to  the  plaintiffs'  testator, 
and  that  there  had  been  issued  by 
the  defendant  shares  of  its  common 
stock  to  an  amount  far  in  excess  of 
the  $100,000  par  value  of  common 
stock  agreed  to  be  delivered  to  the 
plaintiffs'  testator  as  provided  for 
in  the  agreement. 

When  the  cause  came  on  for  trial, 

counsel  for  the  defense  moved  that 

the  first  ca,use  of  action  be  .tried  in* 
17  A.L.R.r— Ss. 
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equity,  and  that  the  second  cause 
of  action,  if  construed  as  a  pro- 
moter's contract,  be  dismissed.  If 
the  second  cause  of  action  was  not 
to  be  construed  as  a  promoter's  con- 
tract, but  in  effect  as  a  different 
way  of  repeating  the  facts  set  out 
in  the  first  cause  of  action,  then  that 
the  second  cause  of  action  also  be 
tried  in  equity. 

The  court  took  the  matter  under 
advisement,  and  then  announced 
that  in  his  opinion  the  first  cause  of 
action  stated  a  cause  of  action  in 
equity;  that  the  second  cause  of 
action  might  be  considered  as  a 
cause  of  action  arising  out  of  a  so- 
called  promoter's  contract;  that,  so 
regarded,  he  thought  it  stated  a 
cause  of  action  at  law,  which  entitled 
the  plaintiffs  to  a  jury.  He  added 
that,  if  at  the  trial  the  testimony 
failed  to  indicate  that  after  the 
corporation  came  into  existence  a 
new  contract  was  made,  as  distin- 
guished from  a  so-called  ratification 
of  the  promoter's  agreement,  he 
would  feel  bound  to  dismiss  the  com- 
plaint as  to  that  cause  of  action. 

In  the  discussion  which  took 
place  between  the  court  and  counsel, 
it  was  suggested  that  no  services 
were  rendered  by  Mr.  Gardiner  to 
anybody  after  August  9,  1912,  and 
that  the  defendant  corporation  was 
not  organized  until  April  24,  1913. 
The  court  declared  that,  if  it  should 
appear  that  such  were  the  facts,  he 
thought  a  motion  to  dismiss  the 
second  cause  of  action  would  have  to 
be  granted;  that  if  counsel  for  the 
plaintiffs  elected  to  stand  on  the 
first  cause  of  action,  it  would  be 
tried  in  equity;  that  if  he  elected 
to  stand  on  the  second  cause  of 
action,  he  would  try  without  a  jury, 
first,  the  third  separate  defense, 
reserving  the  right  to  call  in  a  jury 
if  he  deemed  it  proper  as  the  case 
developed;  the  third  separate  de- 
fense being  that  the  representations 
made  by  Andrews  to  Du  Pont  that 
Gardiner  had  rendered  services  of 
value  were  false — that  being  a  de- 
fense cognizable  solely  in  equity, 
there  being  no  representations  that 
these  falfite  representations,  were  al- 
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80  fraudulent ;  that  the  proper  order 
of  procedure  in  the  trial  of  a  case 
at  law  to  which  there  was  an  equi- 
table defense  was  that  such  defense 
must  first  be  tried. 

This  statement  of  the  district 
judge  gave  counsel  full  information 
as  to  what  might  be  expected,  and 
saved  the  time  and  expense  which 
would  have  been  involved  if  the 
parties  had  gone  to  trial  and  testi- 
mony had  been  taken.  This  was 
made  unnecessary  by  a  stipulation 
of  counsel  as  to  the  facts.  Before 
putting  that  stipulation  on  the  rec- 
ord, counsel  for  the  plaintiffs  made 
two  motions,  both  of  which  were 
denied,  and  exceptions  were  grant- 
ed: 

First.  That  the  third  defense  to 
the  first  cause  of  action  be  dismissed, 
on  the  ground  that  no  facts  were  set 
up  to  show  a  legal  or  an  equitable 
defense,  and  the  plaintiffs  were  en- 
titled to  their  jury  trial. 

Second.  That  there  was  no  al- 
legation on  the  part  of  the  defend- 
ant to  return  or  offer  to  return  the 
fruits  of  the  contract  which  it  took, 
and,  having  taken  the  benefit,  it 
must  assume  the  burden. 

Thereupon  the  stipulation  of  the 
parties  was  read  into  the  record.  It 
was  stipulated,  first,  that  the  con- 
tract alleged  in  H  17  of  the  com- 
plaint as  having  been  made  between 
the  plaintiffs'  testator,  George  N. 
Gardiner,  and  T.  Coleman  Du  Pont, 
is  set  forth  in  the  foUpwing  letter: 

"August  9, 1912. 
"Mr.  T.  Coleman  Du  Pont, 

"Wilmington,  Delaware. 
"Dear  Sir:— 

"Confirming  my  conversation 
with  you  and  recording  our  under- 
standing in  connection  with  the 
Equitable  Building  deal,  there  is  to 
be  paid  Mr.  George  N.  Gardiner  a 
commission  for  services  rendered, 
and  to  be  rendered,  of  $100,000  cash 
and  $100,000  par  value  of  the  com- 
mon stock  of  the  company,  same  to 
be  contingent  upon  the  final  closing 
of  the  deal  now  in  progress  for  the 
purchase  of  the  Equitable  site  and 
the  erection  of  a  building  thereon. 
The  cash  conunission  will  be  paid 


out  of  the  first  moneys  available 
from  the  sale  of  preferred  stock  and 
second-mortgage  bonds  of  the  com- 
pany. 

"Yours  very  truly, 
"  [Signed]    Frank  M.  Andrews." 


«i 
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'Dear  Frank: — The  above  is  just 
as  I  understand  it,  and  provisions 
will  be  made  to  take  care  of  this  as 
early  as  possible. 

"[Signed]    T.C.DuPont.' 

Second.  That  from  the  date  of 
said  letter,  August  9,  1912,  to  about 
December  12, 1912,  no  one  called  up- 
on George  N.  Gardiner  to  render  any 
services  to  Mr.  Andrews,  Mr.  Du 
Pont,  the  Du  Pont  Company,  the 
defendant  corporation,  or  any  other 
person  or  corporation,  and  on  or 
about  December  12,  1912,  Mr.  Du 
Pont  informed  Mr.  Gardiner  that  no 
future  services  would  be  required 
of  him.  Other  matters  stipulated 
will  be  referred  to  in  the  opinion. 

Counsel  for  the  defense  moved  to 
dismiss  the  complaint  as  an  entirety, 
on  the  ground  that  the  facts  alleged 
were  not  sufficient  to  constitute  a 
cause  of  action  at  law  or  in  equity. 
The  court  thereupon  dismissed  the 
complaint  and  each  cause  of  action 
thereof. 

Argued  before  Rogers,  Hough,  and 
Manton,  Circuit  Judges. 

Messrs.  Kellogg  &  Rose  and  Alfred 
C.  Pette  for  plaintiffs  in  error. 

Messrs.  Simpson,  Thacher,  &  Bart- 
lett,  Julius  F.  Workum,  and  Adrian 
L.  Foley,  for  defendant  in  error : 
-  The  second  alleged  cause  of  action 
fails  to  state  a  liability  on  the  part  of 
the  defendant  on  a  so-called  promot- 
er's contract. 

Union  Selling  Co.  v.  Jones,  63  G.  C. 
A.  224,  128  Fed.  672;  Sun  Printiiig  & 
Pub.  Asso.  V.  Edwards.  51  C.  C.  A.  279, 
113  Fed.  445;  Seitz  v.  Brewers'  Refrig- 
erating Mach.  Co.  141  U.  S,  510,  35  L. 
ed.  837,  12  Sup.  Ct.  Rep.  46;  Dady  v. 
O'Rourke,  172  N.  Y.  447,  65  N.  E.  273 ; 
Pitcairn  v.  Philip  Hiss  Co.  61  C.  C.  A. 
657,  125  Fed.  110;  Ehrich,  Promoters, 
§  50 ;  McArthur  v.  Times  Printing  Co* 
48  Minn.  319,  31  Am.  St.  Rep.  653,  51 
N.  W.  216;  Queen  City  Furniture  & 
Carpet  Co.  v.  Crawford,  127  Mo.  356, 
80  S.  W.  .163;  Mjarconi's  Wireless 
Teleg.  Go:  ▼.  Cress,  16  Haw.  390;  Van 
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Noy  ▼.  Central  Union  F.  Ins.  Co.  168 
Mo.  App.  287,  153  S.  W.  1090;  Richard 
Brown  &  Son  Contracting  Co.  v.  Bam- 
brick  Bros.  Constr.  Co.  150  Mo.  App. 
505,  131  S.  W.  134;  Re  Empress  En- 
gineering Co.  L.  R.  16  Ch.  Div.  125,  43 
L.  T.  N.  S.  742,  29  Week.  Rep.  342,  1 
Eng.  Rul.  Cas.  699;  Kelner  v.  Baxter, 
L.  R.  2  C.  P.  174,  36  L.  J.  C.  P.  N.  S.  94, 
15  L.  T.  N.  S.  313,  15  Week.  Rep.  278; 
Melhado  v.  Porto  Alegre,  N.  H.  &  B. 
R.  Co.  L.  R.  9  C.  P.  503,  43  L.  J.  C.  P.  N. 
S.  253,  31  L.  T.  N.  S.  57,  23  Week.  Rep. 
57;  Re  Johannesburg  Hotel  Co.  [1891] 
1  Ch.  119,  60  L.  J.  Ch.  N.  S.  391,  64 
L.  T.  N.  S.  61,  39  Week.  Rep.  260,  2 
Megone,  409 ;  Re  Northumberland  Ave- 
nue Hotel  Co.  L.  R.  33  Ch.  Div.  16,  54 
L.  T.  N.  S.  777,  2  Eng.  Rul.  Cas.  351 ; 
Koppel  V.  Massachusetts  Brick  Co. 
192  Mass.  223,  78  N.  E.  128;  Penn 
Match  Co.  V.  Hapgood,  141  Mass. 
145,  7  N.  E.  22;  Ireland  v.  Globe 
Mill.  &  Reduction  Co.  20  R.  I.  190, 
38  L.R.A.  299,  38  Atl.  116;  Rock- 
iord,  A.  I.  &  St.  L.  R.  Co.  v.  Sage,  65 
111.  328,  16  Am.  Rep.  587;  Gent  v. 
Manufacturers'  &  M.  Mut.  Ins.  Co.  107 
111.  652  i  Western  Screw  &  Mfg.  Co.  v. 
Cousley,  72  111.  531;  Oldham  v.  Mt. 
Sterling  Improv.  Co.  103  Ky.  529,  45 
S.  W.  779 ;  Pratt  v.  Oshkosh  Match  Co. 
89  Wis.  406,  62  N.  W.  84;  Franklin  F. 
Ins.  Co.  v.  Hart,  31  Md.  59;  Jones  v. 
Smith,  —  Tex.  Civ.  App.  — ,  87  S.  W. 
210;  Battelle  v.  Northwestern  Cement 
&  Concrete  Pav.  Co.  37  Minn,  89,  33 
N.  W.  327;  Wright  v.  St.  Louis  Sugar 
Co.  146  Mich.  555,  109  N.  W.  1062; 
Stainsby  v.  Frazer's  Metallic  Life 
Boat  Co.  3  Daly,  98;  Munson  v.  Syra- 
cuse, G.  &  C.  R.  Co.  103  N.  Y.  58,  8  N. 
E.  355 ;  Clark  &  M.  Priv.  Corp.  p.  312 ; 
1  Morawetz,  Priv.  Corp.  §  549,  p.  525. 

Rogers^  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

This  is  the  third  time  that  the  sub- 
ject-matter of  this  litigation  has 
been  before  this  court.  It  came  here 
first  in  Du  Pont  v.  Gardiner,  151 
C.  C.  A.  605,  238  Fed.  755.  We  held 
at  that  time  that  an  injunction  was 
improperly  granted  restraining 
Gardiner  from  maintaining  an  ac- 
tion at  law  against  Du  Pont.  All 
that  we  decided  in  that  case  was 
that,  in  an  action  brought  on  a  con- 
tract which  was  not  under  seal,  it 
was  a  good  defense  at  law  that  the 


contract  was  induced  by  fraudulent 
representations.  .  The  matter  came 
here  next  in  Gardiner  v.  Du  Pont, 
162  C.  C.  A.  363,  250  Fed.  227,  and 
we  decided  that  the  evidence  was  in- 
sufficient to  sustain  an  action 
against  Du  Pont  for  breach  of  con- 
tract; the  evidence  not  indicating 
that  Du  Pont  was  binding  himself 
individually,  or  that  the  parties  be- 
lieved he  was  binding  himself,  but 
that  the  understanding  was  that  the 
contract  should  be  performed  by  a 
corporation  to  be  formed. 

In  the  present  suit  the  action  is 
brought  against  the  corporation 
which  the  parties  contemplated 
should  be  formed,  and  which  later 
was  formed.  It  having  been  decided 
that  the  contract  was  not  the  per? 
sonal  obligation  of  Du  Pont,  we 
must  now  determine  whether  there 
exists  any  obligation  on  the  part  of 
the  defendant  corporation. 

It  has  been  held  in  some  jurisdic- 
tions that,  if  the  promoters  of  a 
corporation  necessarily  perform 
services  or  incur  expenses  in  ob- 
taining a  charter,  in  securing  sub- 
scriptions to  the  capital  stock,  and 
in  otherwise  perfecting  the  organi- 
zation, and  such  services  were  neces- 
sary and  reasonable,  and  npt  ren- 
dered gratuitously,  but  with  the  un- 
derstanding and  expectation  of  the 
promoters  that  they  were  to  be  paid 
for,  a  promise  to  pay  by  the  corpo- 
ration, after  its  organization  and 
acceptance  of  the  benefits  of  such 
services  or  expenses,  will  be  implied. 
Farmers'  Bank  v.  Smith,  105  Ky, 
816,  88  Am.  St.  Rep.  341,  49  S.  W. 
810 ;  Low  V.  Connecticut  &  P.  Rivers 
R.  Co.  45  N.  H.  370 ;  Hall  v.  Ver- 
mont  &  M.  R.  Co.  28  Vt.  401.  In 
laying  down  the  above  rule  it  has 
been  said  that  any  other  doctrine 
would  render  it  difficult  to  organize 
any  corporation,  however  neces- 
sary. But  the  weight  of  authority 
seems  clearly  to  be  that  there  is  no 
such  liability  on  the  part  of  a  corpo- 
ration to  its  promoters,  in  the  ab- 
sence of  an  express  promise  by  it 
after  its  organization,  unless,  as  is 
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sometimes  the  case,  such  liability 

is  imposed  by  the 
charter  or  the  gen- 
eral law.  Melhado 
V.  Porto  Alegre,  N. 
H.  &  B.  R.  Co.  L.  R.  9  C.  P.  503,  43 
L.  J.  C.  P.  N.  S.  253,  31  L.  T.  N.  S. 
57,  23  Week.  Rep.  57 ;  New  York  & 
N.  H.  R.  Co.  V.  Ketchum,  27  Conn. 
170 ;  Rockf ord,  R.  I.  &  St.  L.  R.  Co. 
V.  Sage,  65  111.  328, 16  Am.  Rep.  587 ; 
Weatherford,  M.  W.  &  N.  W.  R.  Co. 
V.  Granger,  86  Tex.  350,  40  Am.  St. 
Rep.  837,  24  S.  W.  795. 

Then  it  is  said  that  a  corporation 
which  has  had  the  benefit  of  a  pro- 
moter's contract  accepts  it  cum 
onere,  and  is  liable-  thereon.  The 
rule  on  this  subject  is  stated  in  Cook 
on  Corporations,  7th  ed.  vol.  3,  p. 
2411,  as  follows:  "A  corporation, 
accepting  the  benefits  of  the  con- 
tract of  its  incorporators,  must 
accept  the  burden,  and  a  promoter's 
contract,  which  has  been  ratified  or 
adopted  by  the  corporation,  or  the 
benefits  of  which  have  been  accepted 
by  the  corporation  with  knowledge 
of  such  contract,  may  be  enforced 
against  it" 

And  see  Morgan  v.  Bon  Bon  Co. 
222  N.  Y.  22,  118  N.  E.  205. 

But  it  is  important  to  understand 
exactly  what  is  meant  when  it  is 
said  that,  if  a  corporation  accepts 
the  benefit  of  a  contract  made  by 
its  promoters,  it  takes  it  cum  onere. 
In  Re  Rotherham,  Alum  &  Chemical 
Co.  50  L.  T.  N.  S.  219,  this  language 
is  used  by  one  of  the  justices:  "It 
is  said  that  Mr.  Peace  has  an  equity 
against  the  company,  because  the 
company  has  had  the  benefit  of  his 
labor.  What  does  that  mean  ?  If  I 
order  a  coat,  and  receive  it,  I  get  the 
benefit  of  the  labor  of  the  cloth 
manufacturer;  but  does  anyone 
dream  that  I  am  under  any  liability 
to  him  ?  It  is  a  mere  fallacy  to  say 
that,  because  a  person  gets  the  bene- 
fit of  work  done  by  somebody  else, 
he  is  liable  to  pay  the  person  who 
did  the  work." 

And  see  Weatherford,  M.  W.  &  N. 
W.  R.  Co.  V.  Granger,  supra. 

We  do  not  challenge  the  propo- 
sition that  a  corporation,  in  accepts 


ing  the  benefits  of  a  promoter's  con- 
tract, takes  it  subject  to  the  burdens^ 
but  we  do  not  see  wherein  it  has  any 
application  to  the  facts  of  this  par- 
ticular case.  The  theory,  as  we  un- 
derstand it,  seems  to  be  that  An- 
drews made  arrangements  with 
Gardiner  to  procure  information, 
which  information  was  procured  by 
Gardiner  and  was  valuable  to  An- 
drews, and  enabled  him  to  prepare 
and  formulate  a  plan  for  organizing 
and  financing  the  project  for  the 
purchase  of  the  Equitable  site  and 
the  erection  of  an  office  building 
thereon ;  that  after  a  tentative  plan 
had  been  formulated  by  Andrews,- 
and  after  information  had  been  ob- 
tained by  Gardiner  in  connection 
therewith,  Du  Pont  entered  into  ar- 
rangements with  Andrews  to  take- 
over the  enterprise  and  to  provide 
for  the  payment  of  the  obligations 
incurred  in  the  formation  thereof;, 
that  a  statement  was  made  up,  show- 
ing the  obligations  and  expenses 
incurred,  included  in  which  was  an 
item  of  $200,000  to  be  paid  to 
Gardiner,  in  consideration  of  the 
services  rendered  and  to  be  rendered 
by  him ;  that  in  consideration  of  the 
turning  over  by  Andrews  to  Da 
Pont  of  said  enterprise  and  of  the 
services  rendered  by  Gardiner,  Du 
Pont  promised  that  there  should  be 
paid  out  of  the  treasury  of  the  com- 
pany the  obligations  and  expenses 
incurred  in  the  formation  thereof;, 
that  defendant  was  organized  by  Du 
Pont,  and  in  consideration  of  the 
turning  over  to  it  of  said  plan  and 
enterprise  promoted  by  Andrews 
and  Du  Pont,  with  Gardiner's  assist- 
ance, and  of  the  payments  to  it  by 
Du  Pont  referred  to  in  his  offer^ 
the  defendant  has  had  the  benefit 
of  Du  Pont's  agreement,  and  is. 
therefore  impliedly  bound  to  pay  the 
Gardiner  commission. 

So  far  as  this  argument  is  con- 
cerned, it  is  enough  to  say  that,. 
to  make  the  princi- 
ple   applicable,   the  S^^e'ilTe- *' 
corporation       must 
have    accepted    the   benefits  with 
knowledge  of  the  facts.    All  of  the 
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cases  which  recognize  the  doctrine 
:so  hold.  And  there  is  no  evidence 
in  this  record  that  the  corporation 
Icnew  of  the  agreement  made  by  Du 
Pont  in  the  Andrews  letter.  It  is 
i.rue  it  is  said  that  two  of  the  direc- 
tors, Du  Pont  and  Dunham,  had  ac- 
i;ual  knowledge  of  the  letter  at  the 
time  of  the  taking  over  of  the  enter- 
prise by  the  defendant.  So  far  as 
the  knowledge  of  Du  Pont  is  con- 
cerned, it  is  clear  that  it  was  not 
imputable  to  the  corporation.  A 
corporation  is  not  charged  with  no- 
tice of  facts  known  to  a  director  in  a 
— Mecessitr  of  trausaction  between 
5i"^ioi5»^'  him  and  the  corpo- 
pated  notice.  ration,  in  which  he 
is  acting  for  himself  and  not  for 
the  corporation.  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co. 
V.  Davis  Wrought  Iron  Wagon 
Co.  (C.  C.)  22  BUtchf.  221,  20  Fed. 
699 ;  Commercial  Bank  v.  Cunning- 
ham, 24  Pick.  270,  276,  35  Am.  Dec. 
322 ;  Burt  v.  Batavia  Paper  Mfg.  Co. 
86  111.  66.  The  general  rule  that  the 
knowledge  of  the  agent  is  imputed 
to  the  principal  rests  upon  the  pre- 
sumption«that  the  agent  will  disclose 
what  it  is  his  principal's  business  to 
know  and  the  agent's  duty  to  impart. 
But  the  rule  does  not  apply  where 
the  agent  contracts  with  his  prin- 
cipal, because  in  such  a  case  there  is 
no  reason  to  presume  that  the  agent 
will  impart  information  which  it  is 
for  his  interest  to  suppress.     The 

-»ot  cumr^emw  knowledge  of  a  pro- 
witii  knowietee  motcr  IS  not  to  be 
of  p«>«oter.        imputed  to  his  cor- 

poration.    Machen,  Corp.  §  348. 

It  is  also  true  that  the  knowledge 
of  Dunham  cannot  be  imputed  to  the 
•corporation.  At  the  time  Dunham 
obtained  knowledge  of  the  trans- 
action, he  was  not  a  director.  In 
Houseman  v.  Girard  Mut.  Bldg.  &  L. 
Asso.  81  Pa.  256,  quoted  in  Gilkeson 
V.  Thompson,  210  Pa.  355,  359,  59 
Atl.  1115,  Judge  Sharswood  said: 
"It  is  only  during  the  agency  that 
the  agent  represents,  and  stands  in 
the  shoes  of,  his  principal.  Notice 
to  him  is,  then,  notice  to  his  prin- 
cipal. Notice  to  him  twenty-four 
Imurs    before    the    relation    com- 


menced is  no  more  notice  than  twen- 
ty-four hours  after  it  had  ceased 
would  be." 

It  is  not  necessary  that  we  should 
express  our  opinion  concerning 
Judge  Sharswood's  statement.  It  is 
a  proposition  not  everywhere  ac- 
cepted. While  the  knowledge  of  an 
agent,  according  to  the  trend  of 
recent  decisions,  may  be  attributed 
to  his  principal,  it  cannot  be  so  at- 
tributed unless  it  is  clearly  shown 
that  the  agent,  while  acting  for  the 
principal  in  a  transaction  to  which 
the  information  is  material,  has  the 
information  present  in  his  mind. 
Distilled  Spirits  (Harrington  v. 
United  States)  11  Wall.  356,  20  L. 
ed.  167;  Vulcan  Detinning  Co.  v. 
American  Can  Co.  72  N.  J.  Eq.  387, 
12  L.R.A.(N.S.)  102,  67  Atl.  339; 
Suit  v.  Woodhall,  113  Mass.  391; 
Slattery  v.  Schwannecke,  11.8  N.  Y. 
643, 23  N.  E.  922 ;  Booker  v.  Booker, 
208  111.  629,  100  Am.  St.  Rep.  250, 
70  N.  E.  709.  Or  unless,  according 
to  some  of  the  authorities,  the  infor- 
mation was  acquired  so  recently  or 
under  such  circumstances  that  it 
will  be  presumed  to  have  been  in  his 
mind  at  the  time  of  the  transaction 
in  question.  Alger  v.  Keith,  44  C.  C. 
A.  371,  105  Fed  105;  Henry  v. 
Omaha  Packing  Co.  81  Neb.  237, 115 
N.  W.  777;  Brothers  v.  Bank  of 
Kaukauna,  84  Wis.  381,  86  Am.  St. 
Rep.  932,  54  N.  W.  786;  Jenkins 
Bros.  Shoe  Co.  v.  Renfrow,  151  N. 
C.  323,  25  L.R.A.(N.S.)  231,  66  S. 
E.  212. 

In  Cook  on  Corporations,  7th  ed. 
vol.  3,  §  727,  p.  2591,  it  is  said: 
"The  corporation  is  sometimes 
chargeable  with  knowledge  of  facts 
which  are  known  to  one  of  its  direc- 
tors; but  there  are  so  many  excep- 
tions to  this  rule  that  the  only  safety 
lies  in  a  study  of  the  cases  them- 
selves.'* 

We  shall  not  enter  upon  a  detailed 
study  of  the  cases,  not  finding  it 
necessary,  in  view  of  the  fact  that  it 
does  not  affirmatively  appear  upon 
this  record  that  Dunham  was  pres- 
ent at  the  time  Du  Pontes  offer  was 
submitted  to  and  acted  upon  by  the 


438 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R, 


board.  It  is  true  the  record  states 
that  the  vote  taken  on  the  offer  was 
unanimous.  But  that  affords  no 
proof  that  a  full  board  was  present. 
It  simply  shows  that  no  one  who  was 
present  voted  against  the  acceptance 
of  the  offer. 

The  English  courts  hold  that  a 
contract  made  by  promoters  in  be- 
half of  a  corporation  projected,  but 
not  yet  formed,  cannot  by  adoption 
bind  the  company  when  incorporate 
ed.  They  hold  that  a  new  contract 
is  necessary.  The  adoption  and  con- 
firmation by  the  deed  of  settlement, 
or  its  modem  equivalent,  the  mem- 
orandum of  association,  will  not 
render  the  contract  binding  on  the 
company.  Gunn  v.  London  &  L.  F. 
Ins.  Co.  12  C.  B.  N.  S.  694, 142  Eng. 
Reprint,  1315;  Re  Northumber- 
land Ave.  Hotel  Co.  L.  R.  33  Ch.  Div. 
16,  54  L.  T.  N.  S.  777,  2  Eng.  Rul. 
Cas.  351.  In  the  same  way  the  con- 
firmation by  the  directors  of  a  prein- 
corporation  contract  is,  under  the 
laws  of  England,  insufficient  to  bind 
the  corporation  to  the  contract 
Re  Dale  &  Plant,  61  L.  T.  N.  S.  206 ; 
North  Sydney  Invest.  &  Tramway 
Co.  V.  Higgins  [1899]  A.  C.  263, 
271,  68  L.  J.  P.  C.  N.  S.  42,  47  Week. 
Rep.  481,  80  L.  T.  N.  S.  303,  15 
Times  L.  R.  232,  6  Hanson,  321. 

In  this  country  our  courts  have 
held,  and  the  great  weight  of  author- 
ity supports  the  proposition,  that  a 
preincorporation  contract  may  be 
adopted  by  the  corporation  and  be- 
come binding  on  it,  if  it  expressly 
or  impliedly  adopts  it  after  it  comes 
into  existence.  Re  Lance  Lumber 
Co.  150  C.  C.  A.  371,  237  Fed.  357; 
Re  Ballou  (D.  C.)  215  Fed.  810;  Re 
Quality  Shoe  Shop  (D.  C.)  212  Fed. 
321 ;  Cook  v.  Sterling  Electric  Co.  80 
C.  C.  A.  502,  150  Fed.  766 ;  Bridge- 
port Electric  &  Ice  Co.  v.  Header, 
18  C.  C.  A.  451,  72  Fed.  115,  30  U. 
S.  App.  580 ;  Seymour  v.  Spring  For- 
est Cemetery  Asso.  144  N.  Y,  333, 26 
L.R.A.  859,  39  N.  E.  365 ;  Forbes  v. 
Thorpe,  209  Hass.  570,  95  N.  E.  955 ; 
Brautigam  v.  Dean  &  Co.  85  N.  J.  L. 
549,  89  Atl.  760 ;  Streator  Independ- 
ent  Teleph.  Co.  v.  Continental 
Teleph.  Constr.  Co.  217  111.  577,  75 


N.  E.  546 ;  Stanton  v.  New  York  & 
E.  R.  Co.  59  Conn.  272,  21  Am.  St. 
Rep.  110, 22  Atl.  300 ;  Girard  v.  Case 
Bros.  Cutlery  Co.  225  Pa.  327,  74 
Atl.  201 ;  1  Hachen,  Corp.  §  329 ;  14 
C.  J.  257. 

But  the  fundamental  question 
which  the  present  suit  presents  is 
not  whether  the  defendant,  after  it» 
incorporation,  adopted  an  agree- 
ment previously  made  between  its 
promoters,  Andrews  and  Du  Pont^ 
as  embodied  in  the  letter  of  August 
9, 1912.  There  is  nothing  in  the  rec- 
ord to  show  that  the  defendant  cor- 
poration ever  took  action  upon  that 
particular  agreement,  or  that  it  was 
ever  brought  directly  to  its  atten- 
tion. The  contract  which  the  de- 
fendant made  with  Du  Pont,  grow- 
ing out  of  his  offer  and  its  accept^ 
ance,  immediately  after  its  incor- 
poration on  April  24, 1913,  is  the  one 
contract  which  the  defendant  made 
upon  which  the  plaintiff  can  rely. 
However,  in  determining  the  lia- 
bility of  the  defendant  under  that 
contract,  it  will  be  necessary,  as  we 
shall  presently  see,  to  consider  the 
meaning  of  the  agreement>made  be- 
tween Andrews  and  Du  Pont  in  the 
letter  of  August  9,  1912,  to  which 
reference  has  already  been  made, 
and  which  we  shall  more  particular- 
ly consider  in  a  subsequent  portion 
of  this  opinion. 

We  now  proceed  to  consider  the 
contract  the  defendant  made  with 
Du  Pont.  It  appears  from  the  facts 
stipulated  that  the  defendant  was 
organized  as  a  corporation  on  April 
24, 1913,  with  Du  Pont  as  one  of  the 
incorporators  and  directors.  On 
the  same  day  that  the  company  was 
organized  Du  Pont  submitted  to  it 
an  offer  which  embraced  twelve 
distinct  propositions  of  things  that 
he  would  cause  to  be  done  on  its  be- 
half by  the  Equitable  Life  Assur- 
ance Society  of  the  United  States, 
and  by  other  parties  therein  named. 
And  in  submitting  this  offer  of  the 
things  he  would  cause  to  be  done  he 
stated  that  it  was  "in  consideration 
and  on  condition  that"  it  (the 
defendant)  agreed  that  it  would  d<» 
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certain  things  set  forth  in  eleven 
paragraphs,  of  which  If  10  alone  can 
have  any  possible  relation  to  the 
matter  now  under  consideration. 
By  that  paragraph  the  defendant 
was  to  "assume  and  discharge  and 
reimburse  me  [Du  Pont]  for  all  my 
expenses  in  connection  with:  (1) 
Negotiating  foj  and  securing  the 
delivery  of  the  various  instruments 
and  agreements  hereinabove  men- 
tioned; and  (2)  in  connection  with 
work  done  and  materials  supplied 
for  construction  of  said  building  in 
anticipation  of  the  arrangements 
about  to  be  made;  and  (3)  all  other 
expenses  of  every  kind  either 
incurred  or  which  may  be  incurred 
by  me  in  bringing  about  such 
arrangements,  including  the  incor- 
poration of  your  company  and  t^e 
preparation  of  instruments  for  use 
in  perfecting  such  arrangements." 

Neither  in  the  things  which  Du 
Pont  was  to  do  nor  in  the  things 
which  the  defendant  was  to  do,  if 
the  offer  was  accepted,  was  there 
any  express  mention  of  Gardiner. 
The  offer  was  accepted  by  the  board 
of  directors  unanimously,  Du  Pont 
not  voting.  The  vote  directed  that 
the  officers  of  the  company  should 
execute  and  deliver  all  agreements 
and  other  instruments  in  writing, 
and  other  things  necessary  and 
proper  to  carry  out  and  consum- 
mate the  transaction  according  to 
the  terms  of  the  offer. 

If  H  10  simply  imposes  upon  the 
defendant  an  obligation  to  assume 
and  discharge  and  reimburse  Du 
Pont  for  all  of  his  expenses,  either 
incurred  or  which  may  be  incurred 
by  him  in  doing  certain  things,  and 
for  which  he  had  become  or  should 
become  personally  liable,  then  this 
suit  cannot  be  maintained;  for  the 
commission  sought  to  be  recovered 
in  this  suit  is  not  an  expense 
incurred  by  Du  Pont  for  which  he 
became  personally  liable,  this  court 
having  already  so  decided  in  the 
former  case.  And  by  stipulation  of 
the  parties  it  is  agreed  that  Gardi- 
ner never  rendered  any  service  to 
Du  Pont,  and  the  latter  never  in- 
curred any  obligations  to  him,  unless 


one  was  created  by  the  letter  of 
August  9, 1912.  If  that  is  the  mean- 
ing which  must  be  given  to  the  a- 
greement  between  the  defendant 
and  Du  Pont,  then  Du  Pont  failed 
in  his  offer  to  the  defendant  to  incor- 
porate and  provide  for  the  claim  of 
Gardiner,  and  has  broken  his  prom- 
ise to  Andrews  that  h^  would  see 
that  the  corporation  paid  it. 

This  action,  then,  must  fail,  unless 
the  words  ''expenses  .  .  . 
incurred  ...  by  me,"  as  em- 
ployed in  the  agreement  made  be- 
t^feen  the  promoter,  Du  Pont,  and 
the  defendant  corporation  are  en- 
titled to  receive  a  broader  construc- 
tion than  that  already  considered. 
To  maintain  the  action  it  is  neces- 
sary that  the  words  quoted  should 
be  sufficiently  comprehensive  to  in- 
clude expenses  incurred  by  Andrews 
as  the  original  promoter,  but  which 
Du  Pont,  in  taking  over  the  enter- 
prise from  Andrews,  agreed  should 
be  paid  to  Gardiner  by  the  corpora- 
tion which  Du  Pont  was  to  organize. 
We  must,  so  far  as  this  record  is 
concerned,  regard  this  commission 
of  Gardiner's  as  an  "expense"  of  the 
enterprise.  Whether  the  original 
undertaking  between  Andrews  and 
Gardiner  was,  at  the  time  the  serv- 
ices were  rendered,  that  they  were 
to  be  paid  for  by  Andrews,  or  wheth- 
er Gardiner  was  to  look  to  the  cor- 
poration when  it  was  organized,  is 
not  disclosed  upon  the  record,  and 
is  immaterial  so  far  as  the  issue  now 
under  consideration  is  concerned. 

The  important  question  is  whether 
the  agreement  made  by  Du  Pont 
with  Andrews  that  this  commission 
to  Gardiner  for  services  rendered 
in  connection  with  the  promotion  of 
the  enterprise  should  be  paid  by  the 
corporation  he  was  to  form  can  be 
regarded  as  an  expense  connected 
with  the  enterprise  which  Du  Pont 
can  be  said  to  have  incurred  by  his 
recognition  of  it.  If  it  can  be  so 
regarded,  the  defendant  corporation 
has  agreed  to  pay  it,  and  this  action 
can  be  maintained.  If  it  cannot  be 
so  regarded,  the  defendant  has  not 
promised  to  pay  it,  and  the  action 
cannot   be  maintained.     The  fact 
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that  Du  Pont  did  not  obligate  him- 
self personally  to  pay  this  expense 
does  not  preclude  it  from  being 
regarded  as  an  expense  of  the  enter- 
prise incurred  by  him.  It  is  not  at 
all  unusual  in  the  case  of  the  pro- 
moters* contracts  for  A  to  incur 
expense  with  the  understanding  that 
B  is  to  look  ^or  payment  to  C.  And 
it  does  not  seem  to  us  a  strained  or 
improper  construction  of  the  agree- 
ment to  hold  that  when  Du  Pont 
found  it  necessary  or  desirable,  in 
taking  over  the  enterprise,  to  prom- 
ise that  Gardiner's  commissieii 
should  be  paid  by  the  corporation, 
he  thereby  made  or  recognized  its 

payment  as  an  ex- 
i:::SSn^^1t      P«nse  of  the  enter- 

prise  which  he  had 
incurred  by  virtue 
of  the  letter  of  Au- 
gust 9, 1913.  There 
fore  the  defendant,  by  its  acceptance 
of  Du  Font's  offer  on  April  24, 1913, 
to  pay  the  expenses  incurred  by  him, 
became  liable  to  pay  the  Gardiner 
commission  as  Du  Pont  promised. 
We  are  dealing  with  a  promoter's 
contract,  and  the  actual  intention 
of  the  parties  should  be  given  effect 
as  in  the  case  of  other  contracts. 
We  must  assume  that  Andrews,  in 
turning  over  to  Du  Pont  the  enter- 
prise which  he  was  promoting, 
was  influenced  by  Du  Pont's  prom- 
ise that  Gardiner's  commission 
should  be  paid.  We  cannot  assume 
that  Andrews  would  have  turned 
the  enterprise  over,  unless  Du  Pont 
incurred  an  expense  incidental  to 
the  prosecution  of  the  enterprise, 
the  payment  of  which  expense  was 
to  be  contingent  upon  the  action  of 
the  corporation  to  be  formed.  That 
corporation  was  in  effect  Du  Pont. 
He  was  to  incorporate  it,  and  to 
name  its  board  of  directors,  and 
would  presumably  control  its  policy. 
Good  faith  seems  to  require  the  con- 
struction we  have  placed  upon  the 
words  the  parties  used.  The  ques- 
tion as  to  any  false  or  fraudulent 
representations  having  been  made 
to  Du  Pont  by  Andrews,  by  which 
he  was  induced  to  agree  that  Gard- 


iner should  be  paid,  is  not  before 
us  upon  this  record.  The  allega^ 
tions  in  the  answer  upon  that 
subject  did  not  influence  the  court 
below  in  arriving  at  its  conclusion. 
The  learned  district  judge  expressly 
disclaimed  any  knowledge  whatever 
as  to  whether  any  such  false  or 
fraudulent  represenJtations  were  in 
fact  made.  His  language  on  this 
phase  of  the  matter  was  as  follows : 
'In  all  that  I  have  stated  I  want  it 
distinctly  understood  that  I  know 
nothing,  nor  do  I  want  this  record 
to  indicate  that  Mr.  Andrews  made 
any  false  representation,  knowing  it 
to  be  false,  or  an3rthing  of  the  kind." 
That  court  did  not  know,  and  this 
court  does  not  know,  anything  of 
the  kind.  At  this  stage  of  the  case, 
and  upon  this  record,  that  question 
is  not  in  any  way  before  us.  If  any 
such  representation  was  made,  that 
was  a  matter  of  defense,  and  had 
nothing  whatever  to  do  with  the  suf- 
ficiency of  the  complaint,  or  of  the 
facts  upon  which  the  plaintiff  relies. 
That  was  the  only  question  before 
the  lower  court,  and  it  is  the  only 
question  before  this  court.  The 
court  was  asked  to  dismiss  the  com- 
plaint, and  the  court  had  intimated 
that,  if  the  plaintiff  went  to  trial  and 
proved  certain  facts,  he  should  feel 
compelled  to  dismiss  the  complaint. 
Thereupon  certain  facts  were  stip- 
ulated by  counsel  on  both  sides  as 
constituting  the  fundamental  facts 
which  would  be  proven  by  the  plain- 
tiff, if  the  case  should  go  to  trial. 
So  that  upon  the  complaint,  supple- 
mented by  the  stipulated  facts  which 
the  plaintiff  could  prove,  the  com- 
plaint was  dismissed.  The  sole  dif- 
ference between  the  lower  court  and 
this  court  grows  out  of  the  meaning 
to  be  attached  to  the  words,  "ex- 
pense incurred  by  me,"  in  the  ac- 
ceptance by  the  defendant  of  Du 
Pont's  offer.  The  agreement  of  the 
defendant  that  it  would  pay  the 
debts  of  the  enterprise  which  Du 
Pont  had  incurred  was  in  the  most 
general  and  comprehensive  terms. 
It  was  that  the  defendant  would  pay 
"all  other  expenses  of  every  kind, 
either  incurred,  or  which  may  be  in- 
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curred/'  by  Du  Pont  in  bringing 
about  ''such  arrangements/'  Such 
arrangements,  as  we  understand 
them  in  the  connection  in  which 
they  are  used,  relate  to  the  consum- 
mation of  the  enterprise  he  had  un- 
dertaken. 

.Upon  the  pleadings  and  the  facts 
as  stipulated,  it  was  error,  there- 
fore, for  the  court  to  dismiss  the 
complaint  as  respects  the  first  cause 
of  action.  The  agreement  made  be- 
tween the  defendant  and  Du  Pont  on 
April  24,  1913,  bound  the  former  to 
pay  the  Gardiner  commission  as  an 
expense  connected  with  the  enter- 
prise which  Du  Pont  had  incurred; 
and  under  the  law  as  laid  down  in 
this  circuit  it  stated  a  cause  of  ac- 
tion in  equity.  Goodyear  Shoe 
Machinery  Co.  v.  Dancel,  56  C.  C.  A. 
300,  119  Fed.  692;  id.  75  C.  C.  A. 
481,  144  Fed.  679. 

The  decree  is  reversed,  and  the 
cause  remanded  to  the  District 
Court,  with  directions  to  reinstate 
so  much  of  the  complaint  as  relates 
to  the  first  cause  of  action,  and  to 
further  proceed  as  may  be  required 
and  as  shall  be  in  conformity  with 
this  opinion. 

Hoagh,  Circuit  Judge,  dissenting : 
"Expense''  is  a  worid  that  always 
implies  disbursement  or  liability  on 
the  part  of  the  expense  incurrer. 
If,  as  this  court  has  heretofore  held, 
Du  Pont  incurred  no  personal  liabil- 
ity to  Gardiner,  and  if,  as  we  now 
hold  with  obvious  truth,  Gardiner 
never  rendered  any  services  to  ei- 


ns  Fed.  441.) 

ther  Du  Pont  or  the  defendant  com* 
pany,  it  is  impossible  for  me  to 
perceive  how  Gardiner's  claim  can 
be  regarded  as  an  ''expense  in- 
curred" by  anyone,  except  perhaps 
Andrews. 

The  material  facts  have  long  been 
patent  in  the  record  of  Du  Pont  v. 
Gardiner,  151  C.  C.  A.  605,  238  Fed. 
755;  that  evidence  has  never  been 
varied  in  any  essential;  the  subse- 
quent proceedings  are  but  a  game  of 
legal  hide  and  seek.  Du  Pont  prom- 
ised to  make  an  intended  corpora- 
tion pay  Gardiner;  he  was  induced 
so  to  do  by  what  he  regarded  as  false 
representations,  and  so  did  not  keep 
his  promise.  After  he  became 
(rightly  or  wrongly)  convinced  of 
Andrews's  falsity,  of  course,  he  nev- 
er intended  to  keep  that  promise. 

It  is  now  held  that  Du  Pont 
smuggled  into  his  long  subsequent 
agreement  with  this  defendant  cor- 
poration a  contract  to  pay  as  an  ''ex- 
pense" something  he  was  not  liable 
for,  and  for  which  he  thought  it 
morally  impossible  anyone  could  be 
made  to  respond.  From  this  prop- 
osition I  dissent. 

Petition  for  rehearing  denied. 


HCKHB. 

The  liability  of  a  corporation  on  the 
contracts  of  its  promoters  is  the  sub- 
ject of  the  annotation  following  KniK- 

up    V.    Anaconda    Amusement    Co. 
post,  452. 


JOHN  T.  KIRKUP,  Respt., 

V. 

ANACONDA  AMUSEMENT  COMPANY,  Appt. 

Montana  Supreme  Court'- April  11,  1921. 

(59  Mont.  469,  197  Pac.  1005.) 

Corporation  —  liability  on  promoter's  contract.  , 

1.  A  promoter's  contract,  as  such,  cannot,  by  the  incorporation  of  the 
contemplated  company,  ipso  facto  become  the  contract  of  the  corporation.] 
ISee  note  an  this  queatian  beginning  an  page  452.] 
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Estoppel  —  acting  under  articles  of 
incorporation  —  liability  on  promot* 
er's  contract. 

2.  The  mere  fact  that  a  corporation 
acts  under  the  powers  conferred  by  its 
articles  of  incorporation  does  not 
estop  it  from  denying  liability  on  pro* 
motors'  contracts  which  result  in  such 
incorporation. 

Corporation  —  liability  on  contracts 
made  on  its  behalf. 

3.  A  corporation  cannot  be  bound 
by  contracts  made  in  its  behalf  before 
it  comes  into  existence. 

[See  7  R.  C.  L.  80.] 

-^  adoption  of  promoter's  contract. 

4.  A  corporation  may  adopt  its  pro- 
moter's contract  so  as  to  render  itself 
liable  thereon. 

[See7R.C.  L.  81.] 

—  issuance  of  stock  for  services  in 
selling  it. 

5.  A  promoter's  agreement  to  issue 
stock  of  a  corporation  in  compensation 
for  services  in  selling  it  cannot  be 


adopted  by  the  corporation,  where  the 
Constitution  provides  that  no  corpora- 
tion shall  issue  stocks  or  bonds  except 
for  labor  done,  services  performed,  or 
money  or  property  actually  received. 

—  issuance  of  stock  at  discount. 

6.  A  corporation  cannot  issue  its 
shares  of  stock  in  the  first  instance  at 
a  discount,  or  in  any  manner  save  and 
except  for  full  value  or  agreement  to 
pay  full  value  therefor. 

[See  7  R.  C.  L.  217,  218.] 

Novation  —  liability  of  corporation  on. 

7.  One  cannot  recover  against  a  cor- 
poration on  a  promoter's  contract  on 
the  theory  of  novation,  without  show- 
ing either  that  it  accepted  and  agreed 
to  make  the  contract  its  own  with  the 
understanding  of  the  parties  that  the 
original  obligors  be  released,  or  that 
it  adopted,  approved,  or  agreed  to 
carry  out  the  terms  of  the  contract  in 
substitution  of  the  original  obligor, 
agreed  to  by  the  parties  to  the  original 
contract. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for-  Deer 
Lodge  County  (Winston,  J.)  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  in  an  action  brought  to  recover  damages  for  alleged  breach- 
of  a  contract  for  the  sale  of  stock.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.     John   W.   James,   W.    tt     Abbott,  87  C.  C.  A.  475,  160  Fed.  573; 


Trippet,  and  Rodgers  &  Rodgers,  for 

appellant : 

Plaintiff  did  not  prove  a  novation  as 
defined  by  §§  4958,  4959  of  the  Revised 
Code. 

McAllister  v.  McDonald,  40  Mont. 
375,  106  Pac.  882;  Carpy  v.  Dowdell, 
131  Cal.  495,  63  Pac.  778;  Hanson  v. 
Nelson,  82  Minn.  220,  84  N.  W.  742; 
Johnson  v.  Rumsey,  28  Minn.  531,  11 
N.  W.  69 ;  Cornwell  v.  Megins,  39  Minn. 
407,  40  N.  W.  610;  Young  v.  Benton,  21 
Cal.  App.  382,  131  Pac.  1051. 

A  corporation  cannot  issue  its 
shares  at  the  first  instance  at  a  dis- 
count, or  except  upon  an  agreement 
that  they  shall  be  paid  for  at  their  full 
value. 

Williams  v,  Evans,  87  Ala.  725,  6 
L.R.A.  218,  6  So.  702 ;  Gillett  v.  Chicago 
Title  &  T.  Co.  230  111.  373,  82  N.  E.  891 ; 
Zelaya  Min.  Co.  v.  Meyer,  28  N.  Y.  S.  R. 
759,  8  N.  Y.  Supp.  487;  Sturgea  v.  Stet- 
son, 1  Biss.  246,  Fed.  Cas.  No.  13,- 
568;  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203;  Dunn  v.  Howe,  96  Fed. 
160 ;  Rolapp  v.  Ogden  &  N.  W.  R.  Co.  37 
Utah,    540,    110    Pac.    364;    Scott   v. 


Re  Duryea  Power  Co.  159  Fed.  783. 

The  enforcement  of  the  contract 
sued  upon  in  this  action  would  be  to 
violate  the  rule  that  capital  paid  in 
and  promised  is  a  fund  which  the  trus- 
tees cannot  squander  or  give  away. 

Upton  V.  Tribilcock,  91  U.  S.  45,  23 
L.  ed.  203;  Fogg  v.  Blair,  139  U.  S.  118, 
35  L.  ed.  104,  11  Sup.  Ct.  Rep.  476; 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731 ;  Morgan  County  v.  Allen,  103  U.  S. 
498,  26  L.  ed.  498 ;  Gogebic  Invest.  Co. 
V.  Iron  Chief  Min.  Co.  78  Wis.  427,  23 
Am.  St.  Rep.  417,  47  N.  W.  726. 

A  corporation  is  not  under  any  lia- 
bility to  pay  for  services  rendered,  or 
expenses  paid  or  incurred,  by  the  pro- 
moters in  bringing  it  into  existence. 

14  C.  J.  282;  Perry  v.  Little  Rock  & 
Ft.  S.  R.  Co.  44  Ark.  383 ;  Cushion  Heel 
Shoe  Co.  V.  Hartt,  181  Ind.  167,  50 
L.R.A.(N.S.)  979,  103  N.  B.  1063; 
Wright  V.  St.  Louis  Sugar  Co.  146 
Mich.  555,  109  N.  W.  1062;  Tift  v. 
Quaker  City  Nat.  Bank,  141  Pa.  550,  21 
Atl.  660. 

In  states  having  a  constitutional 
provision  similar  to  the  provision  in 
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tJie  Montana  Constitution,  or  a  stat- 
ute similar  or  to  the  same  effect,  stock 
issued  in  violation  thereof  is  uniform* 
ly  held  to  be  null  and  void. 

Jefferson  v.  Hewitt,  103  Cal.  624,  37 
Pac.  638;  Kellerman  v.  Maier,  116  Cal. 
416, 48  Pac.  377;  Arkansas  River  Land, 
Town  &  Canal  Co.  v.  Farmers'  Loan  & 
T.  Co.  13  Colo.  587,  22  Pac.  954;  Lake 
Street  Elev.  R.  Co.  v.  Ziegler,  39  C.  C. 
A.  431,  99  Fed.  114;  First  Ave.  Land 
Co.  V.  Parker,  111  Wis.  1,  87  Am.  St. 
Rep.  841,  86  N.  W.  604;  Webster  v. 
Webster  Ref,  Co.  36  Okla.  168,  47 
L.R.A.(N.S.)  697,  128  Pac.  261;  Lee  v. 
Cameron,  —  Okla.  — ,  169  Pac.  17; 
Clarke  v.  Lincoln  Lumber  Co.  59  Wis. 
665,  18  N.  W.  492. 

Messrs.  Kremer^  Sanders  &  Kremer 
and  John  A.  Groeneveld  for  respond- 
ent. 

Galen,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  damages  for 
aUeged  breach  of  contract.  From 
the  contract,  which  is  made  a  part 
of  the  complaint,  it  appears  that  it 
was  entered  into  on  the  26th  day  of 
July,  1915,  between  A.  Mandoli  and 
May  Amy  Mandoli,  as  parties  of  the 
first  part,  and  John  T.  Kirkup,  the 
plaintiff  herein,  as  party  of  the  sec- 
ond part.  The  terms  of  the  contract 
are  substantially  as  follows :  It  was 
agreed  between  the  parties  that  a 
corporation  should  be  formed  to  be 
known  as  the  "Anaconda  Amuse- 
ment Company,'*  with  a  capital 
stock  of  $55,000,  divided  into  5,500 
shares  of  the  par  value  of  $10  each ; 
that  the  first  parties,  the  Mandolis, 
should  sell  to  such  company,  after 
its  incorporation,  two  certain  lots 
situated  in  the  city  of  Anaconda  and 
receive  as  consideration  therefor 
1,350  shares  of  the  capital  stock  of 
the  corporation  so  to  be  organized. 
It  is  provided  in  the  contract  that 
the  remaining  4,150  shares  of  the 
capital  stock  of  the  company  should 
be  sold  at  par  by  the  plaintiff,  Kirk- 
up, less  a  commission  and  promot- 
er's expense  of  10  per  cent  of  the 
par  value  of  the  stock ;  the  moneys 
arisiifg  from  the  sale  of  the  stock, 
less  commission,  to  be  used  in  the 
erection  of  a  theater  building  upon 
the  lots  so  to  be  conveyed  by  the 
Mandolis  to  the  corporation.    Fur- 


ther it  was  agreed  that  the  proceeds 
of  the  sale  of  the  stock  should  re- 
main intact  in  bank  in  the  name  of 
the  corporation  until  the  sum  of 
$37,350  was  realized,  at  which  time 
the  party  of  the  second  part,  the 
plaintiff  Kirkup,  was  to  be  entitled 
to  the  remaining  415  shares  of  the 
capital  stock  of  the  company,  wheth- 
er sold  by  him  or  not;  specifically 
that  after  the  sum  of  $37,350  had 
been  realized  from  the  sale  of  tiie 
stock  for  the  purpose  of  construct- 
ing the  theater  building,  Kirkup  was 
to  have  the  option  to  sell  the  remain^ 
der  of  the  stock  at  par  and  take  the 
proceeds  thereof  for  his  commission, 
or  to  have  stock  issued  for  his  own 
use  and  benefit  representing  the  re- 
maining authorized  capitalization  of 
the  company. 

From  the  second  amended  com- 
plaint it  appears  that  the  defendant 
company  was  incorporated  as  con- 
templated in  the  contract  and  1,350 
shares  of  its  capital  stock  were  is- 
sued and  delivered  by  the  corpora- 
tion to  the  Mandolis,  in  considera- 
tion whereof  a  deed  for  the  lots 
described  in  the  contract  was  exe- 
cuted and  delivered  to  the  defendant 
company;  and  thereafter  the  plain- 
tiff devoted  his  time  and  attention  to 
the  sale  of  the  remaining  4,150 
shares  of  the  unissued  capital  stock 
of  the  corporation  pursuant  to  such 
contract,  until  on  or  about  the  1st 
day  of  April,  1916,  at  which  time 
there  had  been  sold  770  shares,  the 
money  for  which  had  been  paid  to 
and  received  by  the  corporation  and 
stock  certificates  by  it  issued.  It  is 
alleged  that  the  defendant  corpora- 
tion was  advised  of  and  gave  recog- 
nition to  the  plaintiff's  contract  with 
the  Mandolis  until  on  or  about  the 
15th  day  of  April,  1916,  at  which 
time  it  refused  to  further  acknowl- 
edge the  contract  and  declared  it  at 
an  end.  It  is  averred  "that  it  was 
agreed  and  understood  by  the  terms 
of  said  contract  that  the  party  of  the 
second  part,  plaintiff  above  named, 
should  proceed  to  sell  the  said  4,150 
shares  of  the  capital  stock  of  the 
Anaconda  Amusement  Company  at 
the  price  of  $10  per  share,  and  that 
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the  said  Anaconda  Amusement 
Company  should  receive  therefor  the 
amount  of  $37,500,  and  it  was  fur- 
ther agreed  and  understood  that  10 
per  cent  of  the  sale  price  of  said 
stock,  to  wit,  $4,150,  should  be  re- 
tained by  the  said  party  of  the  sec- 
ond part  for  his  commissions  on  the 
sale  of  said  stock  and  all  expenses  in 
connection  with  the  organization 
and  promotion  of  said  company  and 
the  sale  of  the  said  stock,  including 
attorneys'  fees,  printing,  advertis- 
ing, and  fees  of  incorporation ;  or,  at 
plaintiff's  option,  he  was  to  receive 
415  shares  of  the  capital  stock  of  the- 
Anaconda  Amusement  Company  up- 
on the  sale  of  $37,500  of  the  par 
value  of  Said  stock/' 

In  an  endeavor  to  plead  a  nova- 
tion or  an  assumption  of  the  con- 
tract so  as  to  hold  the  defendant 
liable  in  damages  for  a  breach  there- 
of, allegation  is  made  in  plaintiff's 
complaint  as  follows:  "That  im- 
mediately after  the  organization  of 
the  Anaconda  Amusement  Company 
the  said  defendant  corporation  acted 
with  this  said  plaintiff  in  an  endeav- 
or to  carry  the  purpose  of  said  con- 
tract into  effect;  that  the  said  de- 
fendant corporation  had  knowledge 
of  said  contract  and  did  receive 
moneys  from  the  said  plaintiff  and 
did  issue  its  stock  therefor  under 
the  terms  of  said  contract,  and  did 
agree  with  plaintiff  to  comply  with 
Uie  terms  and  conditions  of  said 
contract  and  upon  the  sale  by  plain- 
tiff of  said  4,150  shares  of  the  cap- 
ital stock  of  the  said  defendant  at 
the  price  of  $10  per  share,  10  per 
cent  thereof,  to  wit,  $4,150,  should 
be  paid  over  and  delivered  to  the 
said  plaintiff  for  his  commissions 
on  the  sale  of  said  stock  and  all  ex- 
penses in  connection  with  the  or- 
ganization and  promotion  of  the 
said  company  and  the  sale  of  said 
stock,  including  attorneys'  fees, 
printing,  advertising,  and  fees  for 
incorporation ;  that  the  said  defend- 
ant corporation  did  accept  the  bene- 
fits of  said  contract;  that  the  said 
defendant  corporation  did  agree  to 
said  contract  and  did  recognize  the 
said  plaintiff  as  being  entitled  to  the 
benefits  to  inure  to  him  under  the 


terms  of  said  contract  uj>  to  and  in- 
cluding the  1st  day  of  April,  191^^ 
at  which  said  time  the  said  defend- 
ant corporation  advised  this  said 
plaintiff  that  it  would  receive  no 
further  money  from  him  for  the  sale 
of  stock  after  the  15th  day  of  Aprils 
1916,  and  did  advise  said  plaintiff 
that  he  was  not  entitled  to  receive 
any  sum  of  money  whatsoever  from 
said  defendant  corporation,  and 
that  he  was  not  entitled  to  receive 
any  stock  whatsoever  from  the  said 
defendant  corporation." 

The  defendant  interposed  a  de- 
murrer to  such  complaint,  alleging 
that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  that 
there  is  a  defect  of  parties  in  that  A. 
Mandoli  and  May  Amy  Mandoli 
should  have  been  parties  to  such  ac- 
tion; and,  further,  that  the  com- 
plaint is  ambiguous,  upon  the 
ground,  among  others,  that  it  cannot 
be  determined  therefrom  whether  or 
not  there  has  been  a  novation  of  the 
contract  and  the  Anaconda  Amuse- 
ment Company  substituted  in  place 
and  stead  of  A.  Mandoli  and  May 
Amy  Mandoli;  that  the  complaint 
leaves  it  ambiguous  as  to  whether 
plaintiff  was  to  receive  the  sum  of 
$4,160  or  415  shares  of  the  capital 
stock  of  the  company ;  and,  further, 
that  the  complaint  is  unintelligible 
and  uncertain  for  the  same  reasons. 
The  demurrer  was  overruled  and 
the  defendant  filed  its  answer.  Is- 
sues being  joined,  the  case  was  tried 
to  a  jury,  defendant's  motions  for 
nonsuit  and  for  a  directed  verdict 
were  denied,  and  the  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff 
wherein  his  damages  were  assessed 
at  $4,150,  without  interest.  Judg- 
ment was  entered  in  favor  of  the 
plaintiff  for  the  amount  of  gie  ver- 
dict, together  with  costs.  The  ap- 
peal is  from  the  judgment  and  froni 
an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

Twenty-one  specifications  of  error 
are  assigned,  but  one  of  which  wilt 
require  consideration,  from  our  view 
of  the  case,  in  order  to  dispose  of  it 
on  its  merits,  namely:  Did  tiie 
court  err  in  overruling  defendant's 
demurrer  to  the  second  amended 
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complaint?  This  question  is  pre- 
sented by  the  twenty-first  assign- 
ment of  error. 

Clearly,  the  contract  sued  upon 
and  for  breach  of  which  damages 
are  sought  is  not  the  contract  of  the 


ultra  vires  contract  made  by  its  pro- 
moters, any  more  than  it  could  le- 
gally initiate  such  a  contract.  In 
the  absence  of  statute,  a  corporation 
will  be  held  liable  for  services  ren- 
dered by  its  promoters  before  incor- 


def  endant,  and  it  cannot  be  held  li-  '  poration    only    when,    by    express 


able  thereon  unless  an  assumption 
of  its  terms  and  obligations  is  plead- 
ed and  proven,  or  a  novation  affirm- 
atively shown  to  exist. 

It  is  contended  by  plaintiff's  coun- 
sel that  the  contract  made  the  basis 
of  this  action  is  a  promoter's  con- 
tract, and,  in  consequence,  that  dif- 
ferent principles  should  be  applied, 
i.  e.,  that  the  usual  contract  law  re- 
lating to  novation  and  substitution 
has  been  abrogated  as  regards  pro- 
moters' contracts.  From  an  exam- 
ination of  the  authorities  we  do  not 
agree  with  plaintiff's  contention.  It 
has  been  held  by  many  of  the  courts 
that  whenever  the  promoters  of  a 
corporation,  in  advance  of  its  incor- 
poration, enter  into  a  contract  in- 
tended to  inure  to  the  benefit  of  the 
company  to  be  organized,  and  the 
company,  after  coming  into  being, 
recognizes,  assumes,  and  takes  the 
benefit  of  such  a  contract,  it  will  be 
bound  to  perform  it,  on  the  familiar 
principle  of  the  law  of  contracts 
that  one  who  adopts  the  benefits  of 
an  act  which  another  volunteers  to 
I)erform  for  him,  or  in  his  behalf,  is 
bound  to  take  the  burdens  with  the 
benefits.  But  none  of  the  author- 
ities go  to  the  extent  of  holding  that 
a  contract  between  individuals,  even 
though  promoters  of  a  corporation 
and  for  its  supposed  benefit,  shall 
become  the  contract  of  the  corpora- 
tion thereafter  formed  and  enforce- 
able against  it,  independent  of  af- 
firmative action  taken  in  recognition 
thereof  by  the  corporation   itself. 

It  is  our  opinion 
uaMiiS'^'oi?"  that  a  promoter's 
JiStlSc'tT'"  contract,    as    such, 

cannot,  upon  any 
theory,  ipso  facto  by  the  incorpora- 
tion of  the  company  in  contempla- 
tion, become  the  contract  of  the  cor- 
poration. The  legal  entity  itself 
must  act  in  its  corporate  capacity 
before  it  shall  be  held  liable,  and  it 
cannot  assume  the  obligations  of  an 


action  taken  after  it  becomes  a  legal 
entity,  it  recognizes  or  affirms  such 
claim;  and  a  mere  silence  of  the 
board  of  directors,  or  failure  to  ob- 
ject when  the  claim  is  mentioned,  is 
not  such  an  assumption  or  adoption 
as  will  bind  the  corporation.  Cush- 
ion Heel  Co.  v.  Hartt,  181  Ind.  167, 
50  L.R.A.(N.S.)  979,  103  N.  E. 
1063;  Tift  v.  Quaker  City  Nat. 
Bank,  141  Pa.  550,  21  Ati.  660.  "It 
is  soon  enough  for  corporate  bodies 
to  enter  into  contracts  encumbering 
their  property,  when  they  are  duly 
organized  .  .  .  and  have  their 
chosen  and  impartial  directors  to 
conduct  their  business."  New  York 
&  N.  H.  R.  Co.  V.  Ketchum,  27  Conn. 
180. 

The  contract  cannot  be  considered 
that  of  the  corporation  upon  the 
theory  of  ratification,  because  a  rat- 
ification is  never  valid  unless,  at  the 
time  of  ratifying  the  act  done,  the 
principal  has  power  to  confer  au- 
thority for  such  an  act  (Rev.  Codes, 
§  5427),  and  no  unauthorized  act 
can  be  made  valid  retroactively,  to 
the  prejudice  of  third  persons,  with- 
out their  consent  (id.  §  5428). 

The  principle  of  estoppel  is  not  in- 
volved in  the  case  before  us,  but,  if 
it  were,  "it  is  diffi- 
cult to  understand 
how  a  corporation 
could  be  estopped 
by  accepting  bene- 
fits which  it  had  no 
power  to  reject  without  uncreating 
itself."  10  Cyc.  265.  The  general 
rule,  and  that  which  we  deem  ap- 
plicable in  this  case,  is  that  a  cor- 
poration cannot  be  bound  by  con- 
tracts made  in  its  behalf  before  it 
comes  into  exist- 
ence. Until  a  cer-  SiyjJtty  *^if- 
tificate  of  incor- 
poration has  been 
issued,  it  has  no  being,  franchises, 
or  faculties.  Its  promoters,  or  those 
engaged  in  bringing  it  into  exist- 
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ence,  are  in  no  sense  identical  with 
the  corporation,  nor  do  they  rep- 
resent it  in  any  relation  of  agency, 
and  they  have  no  authority  to  enter 
into  preliminary  contracts  binding 
upon  the  corporation.  7  R.  C.  L.  §. 
59,  p.  80;  Franklin  F.  Ins.  Co.  v. 
Hart,  31  Md.  59 ;  Safety  Deposit  L. 
Ins.  Co.  V.  Smith,  65  111.  309 ;  Gent 
V.  Manufacturers*  &  M.  Mut.  Ins. 
Co.  107  111.  652 ;  Battelle  v.  North- 
western Cement  &  Concrete  Pav.  Co. 
37  Minn.  89,  33  N.  W.  327 ;  Munson 
V.  Syracuse,  G.  &  C.  R.  Co.  103  N.  Y. 
58,  8  N.  E.  355.  The  correct  rule  is 
that  enunciated  by  the  supreme 
court  of  Texas,  thus:  "Upon  the 
question  as  to  the  liability  of  the  cor- 
poration growing  out  of  contracts 
made  on  its  behalf  by  its  promoters, 
there  is  considerable  diversity  and 
some  conflict  of  opinion.  But  there 
are  some  propositions  affecting  this 
question  upon  which  the  authorities 
seem  to  be  in  substantial  accord.  A 
promoter,  though  he  purport  to  act 
on  behalf  of  the  projected  corpora- 
tion, and  not  for  himself,  cannot  be 
treated  as  agent,  because  the  nom- 
inal principal  is  not  then  in  exist- 
ence; and  hence,  when  there  is 
nothing  more  than  a  contract  by  a 
promoter,  in  which  he  undertakes  to 
bind  the  future  corporation,  it  is 
generally  conceded  that  it  cannot  be 
enforced."  Weatherford,  M.  W.  & 
N.  W.  R.  Co.  V.  Granger,  86  Tex. 
350,  40  Am.  St.  Rep.  837,  24  S.  W. 
795. 

To  the  same  effect,  see  also  Mor- 
rison V.  Mountain  Gold  Min.  Co.  52 
Cal.  306,  13  Mor.  Min.  Rep.  578; 
New  York  &  N.  H.  R.  Co.  v.  Ketch- 
um,  27  Conn.  180;  Gent  v.  Manu- 
facturers &  M.  Mut.  Ins.  Co.  107  111. 
652 ;  Sellers  v.  Greer,  172  111.  549, 40 
L.R.A.  589,  50  N.  E.  246;  Park  v. 
Modern  Woodmen,  181  111.  214,  54 
N.  E.  932 ;  Smith  v.  Parker,  148  Ind. 
127,  45  N.  E.  770;  Carey  v.  Des 
Moines  Co-op.  Coal  &  Min.  Co.  81 
Iowa,  674,  47  N.  W.  882 ;  Abbott  v. 
Hapgood,  150  Mass.  248,  5  L.R.A. 
586,  15  Am.  St.  Rep.  193,  22  N.  E. 
907;  Battelle  v.  Northwestern  Ce- 
ment &  Concrete  Pav.  Co.  37  Minn. 
89,  33  N.  W.  327;  York  Park  Bldg. 


Asso.  V.  Barnes,  39  Neb.  834,  58  N. 
W.  440;  Bash  v.  Culver  Gold  Min. 
Co.  7  Wash.  122,  34  Pac.  462. 

However,  the  corporation  may  le- 
gally adopt  or  assume  its  promoter'^ 
contracts,  and  thus  .adoption  of 
become  liable  there-  promoter»« 
on,  both  in  law  and  ««•'*'*«*• 
in  equity,  not  merely  for  the  benefits 
received,  but  on  the  contract  itself. 
Davis  Bros.  v.  Montgomery  Fur- 
nace &  Chemical  Co.  101  Ala.  127,  8 
So.  496 ;  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Perry,  37  Ark.  164;  Perry  v. 
Little  Rock  &  Ft.  S.  R.  Co.  44  Ark. 
383 ;  Chater  v.  San  Francisco  Sugar 
Ref.  Co.  19  Cal.  219;  Scadden  Flat 
Gold  Min.  Co.  v.  Scadden,  121  CaL 
33,  53  Pac.  440 ;  Colorado  Land  &  W. 
Co.  V.  Adams,  5  Colo.  App.  190,  37 
Pac.  39;  Arapahoe  Invest.  Co.  v. 
Piatt,  5  Colo.  App.  515,  39  Pac.  584- 
The  adoption  of  such  a  contract  is- 
on  the  theory  that  the  contract  made 
by  the  promoters  is  a  continuing  of- 
fer on  the  part  of  the  other  party  to 
the  contract,  unless  withdrawn  by 
him,  and  that  it  may  be  accepted  and 
adopted  by  the  corporation  after  it 
is  created.  Deschamps  v.  Loiselle,. 
50  Mont.  565,  571,  148  Pac.  335. 

In  the  case  of  Fitzpatrick  v^ 
O'Neill,  43  Mont.  552,  118  Pac.  273, 
Ann.  Cas.  1912C,  296,  the  only  case 
heretofore  decided  by  this  court,, 
brought  to  our  attention,  dealing^ 
with  promoters'  contracts,  Mr.  Jus- 
tice Smith  said:  "It  is  not  neces- 
sary to  decide  here  whether  there  is 
any  liability  on  the  part  of  the  cor- 
poration to  its  promoters  in  the  ab- 
sence of  an  express  promise  by  it 
after  organization.  ...  No  ques- 
tion as  to  the  rights  of  subsequent 
stockholders  having  no  knowledge  of 
the  issuance  of  the  stock  is  before 
us.  All  of  the  then  stockholders  had 
knowledge  that  the  stock  was  about 
to  be  issued  and  all  agreed  to  the 
issuance.  No  stockholder  was  mis- 
led or  deceived.  All  agreed  that  the 
amount  issued  was  reasonable.  Un- 
der these  circumstances,  we  are  of 
opinion  that  the  corporation  could 
legally  issue  stock  in  pa3rment  for 
services  performed  in  its  promotion 
and  organization,  and  that  the  issu- 
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ance  of  such  stock  must  be  deemed 
to  have  been  upon  sufficient  consid- 
eration. .  .  .  But  it  is  contended 
that  the  stock  could  not  be  legally 
issued  by  authority  of  the  stockhold- 
ers. Appellants  maintain  that  the 
directors  alone  possess  the  power  to 
bind  the  corporation  in  this  regard. 
.  .  .  It  is  not  the  universal  rule 
that  the  corporation  must  act  exclu- 
sively through  its  board  of  directors. 
'Formal  action  is  often  dispensed 
-with,  even  in  the  most  important 
matters,  where  all  the  members  of 
the  corporation,  including  the  share- 
holders and  directors,  are  present 
and  concur,  although  there  is  no 
formal  vote  either  of  the  sharehold- 
ers or  of  the  directors.*  10  Cyc. 
761;  Lemars  Shoe  Co.  v.  Lemars 
Shoe  Mfg.  Co.  89  111.  App.  245." 

The  authority  of  this  case,  cited 
and  relied  upon  by  the  plaintiff,  it 
will  readily  be  seen,  has  no  applica- 
tion to  the  case  under  consideration, 
as  there  is  po  contention  made  by 
allegations  of  the  complaint,  or  oth- 
erwise, that  the  contract  was  as- 
sumed or  adopted  by  all  of  the  direc- 
tors of  the  corporation,  or  all  of  its 
stockholders.  Were  such  facts  made 
to  appear,  a  different  conclusion 
would  doubtless  be  reached,  upon 
this  phase  of  the  case,  even  in  the 
absence  of  formal  action  by  the 
board  of  directors  or  stockholders. 

"Not  only  is  it  impossible  for  the 
corporation  to  become  liable  before 
it  comes  into  existence,  but  its  mere 
incorporation  will  not,  of  itself, 
charge  it  with  liability  for  contracts 
which,  prior  thereto,  promoters  pur- 
ported to  make  in  ite  behalf.  The 
corporation,  however,  may  enter  in- 
to contracts  based  on  agreements 
previously  made ;  thus,  subscriptions 
to  stock  in  a  corporation  thereafter 
to  be  formed  amount  to  offers  to  the 
corporation  which  subsequently  may 
be  accepted  by  it,  though,  until  ac- 
ceptance, the  subscriber  may  with- 
draw. The  principle  governing  oth- 
er contracts  intended  to  be  made  on 
behalf  of  the  future  corporation  is 
the  same.  Though  it  cannot,  when 
formed,  ratify  the  action  of  the  pro- 
moter, since  it  is  an  essential  of 


ratification  that  the  principal  should 
have  been  in  existence  and  capable 
of  contracting  at  the  time  the  agent 
acted,  the  corporation,  either  by 
formal  action  or  without  such  ac- 
tion, if  the  contract  is  of  the  sort 
which  requires  no  formality,  may 
become  bound  as  a  party  to  the  con- 
tract by  adoption  or  novation.  The 
cases  generally  speak  of  the  obliga- 
tion of  the  corporation  as  created  by 
adoption,  but  novation  seems  the 
more  accurate  term.  If  the  assent 
of  the  corporation  to  the  bargain  is 
merely  an  adoption  of  it,  the  pro- 
moter apparently  must  still  remain 
liable.  But  it  seems  more  nearly  to 
correspond  with  the  intentions  of 
the  parties  to  suppose  that,  when 
the  corporation  assents  to  the  con- 
tract, it  assents  to  take  the  place  of 
the  promoter — a  change  of  parties 
to  which  the  other  side  of  the  con- 
tract assented  in  advance.  There 
would  then  be  a  novation  which 
would  discharge  the  promoter  at  the 
same  time  the  corporation  assumed 
the  obligation.*'  1  Williston,  Contr. 
§  306,  and  cases  cited  in  notes. 

Such  preliminary  contracts,  when 
within  the  corporate  powers  and  not 
otherwise  objectionable,  may  by 
adoption,  but  not  otherwise,  be- 
come the  contracts  of  the  corpora^- 
tion  and  be  enforceable  as  such. 
Battelle  v.  Northwestern  Cement 
&  Concrete  Pav.  Co.  37  Minn. 
89,  33  N.  W.  327 ;  Munson  v.  Syra- 
cuse, G.  &  C.  R.  Co.  supra;  Penn. 
Match  Co.  V.  Hapgood,  141  Mass. 
145,  7  N.  E.  22.  There  is  some  au- 
thority for  the  proposition  that  the 
corporation  is  so  liable  where  a 
majority  of  the  incorporators  au- 
thorized the  contract,  but  it  is  diffi- 
cult to  understand  the  principle  on 
which  this  conclusion  rests,  since, 
after  the  corporation  is  in  esse,  it  is 
not  bound  by  contracts  or  engage- 
ments made  by  a  majority  of  the 
stockholders,  but  is  only  bound  by 
such  as  are  made  by  its  governing 
body,  its  board  of  directors  or  trus- 
tees acting  within  the  scope  of  their 
powers,  and  by  ministerial  officers 
created  and  empowered  to  make 
such  engagements.     14  C.  J.  282. 
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Section  3833  of  the  Revised  Codes 
expressly  declares :  *'The  corporate 
powers,  business  and  property  of  all 
corporations  formed  under  this  title 
must  be  exercised,  conducted  and 
controlled  by  a  board  of  not  less 
than  three  nor  more  than  thirteen 
directors,"  etc. 

Mr.  Chief  Justice  Brantly,  speak- 
ing for  this  court  in  Deschamps  v. 
Loiselle,  supra,  in  considering  the 
application  and  effect  of  this  section 
of  the  statute,  well  said :  "While  it 
is  entirely  competent,  indeed  often 
necessary,  for  the  directors  to  man- 
age and  conduct  the  business  of  the 
corporation  through  duly  authorized 
agents,  the  directors  themselves  are 
the  agents  ultimately  responsible. 
They,  therefore,  cannot  abdicate 
their  duties  nor  permit  others  to  act 
in  their  stead  for  the  corporation  or 
the  stockholders.  This  would  be  in 
direct  violation  of  the  injunction  of 
the  statute,  which,  being  exclusive, 
is  also  mandatory.  If  the  construc- 
tion of  the  agreement  contended  for 
by  counsel,  and  adopted  by  the  trial 
court,  should  be  upheld,  the  statute 
would  be  set  aside." 

It  is  manifested  that  a  corporation 
cannot  be  held  liable  on  contracts  in 
consequence  of  oral  expressions  of 
individual  stockholders,  directors,  or 
officers,  made  on  the  streets,  in  cor- 
ner grocery  stores,  saloons,  or  else- 
where, unless  express  authorization 
has  been  given  to  the  individual  to 
act  as  the  agent  or  mouthpiece  of  the 
corporation,  and  such  authority  to 
an  individual,  even  though  an  officer 
of  the  corporation,  may  be  conferred 
only  by  formal  action  taken  by  the 
corporation  itself.  In  principle,  see 
Williams  v.  Broadwater  County,  28 
Mont.  365,  72  Pac.  755.  The  cor- 
poration may  thus  generally  confer 
authority  through  its  by-laws,  reg- 
ularly approved  and  adopted,  or  by 
resolution  duly  passed  by  its  board 
of  directors,  or  by  formal  adoption 
or  assumption. 

Conceding  that  the  corporation 
might  with  propriety,  after  coming 
into  existence,  adopt  the  contract  of 
its  promoters  as  its  own,  yet  neces- 
sarily such  authority  is  limited  to 


such  contracts  as  the  corporation  it^ 
self  is  authorized  to  make.  1 
Thomp.  Corp.  §  98. .  The  purpose  of 
the  capital  stock  of  a  corporation  is 
obvious  and  quite  generally  under- 
stood. The  fact  that  by  a  certificate 
of  incorporation  the  capital  stock  of 
a  company  is  fixed  at  a  certain 
amount  does  not  of  itself  create  any- 
thing of  value.  Its  effect  is  simply 
to  confer  authority  to  issue  capital 
stock  to  the  amount  stated,  unim- 
Pftiredy  in  accordance  with  the  provi- 
sions of  the  laws  under  which  it 
comes  into  being,  with  the  purpose 
in  view  of  raising  the  capital  fixed. 
The  power  to  issue  its  capital  stock 
constitutes  a  corporate  franchise. 
It  may  be  exercised  only  with  per- 
sons desiring  to  become  stockhold- 
ers, and  a  contract  to  purchase  stock 
must  be  mutuaU  One  claiming  a 
right  to  the  issuance  and  delivery  of 
capital  stock  in  a  corporation  by 
subscription  contract  or  other  agree- 
ment, or  claiming  the  right  of  a 
stockholder  by  virtue  of  contract, 
must  be  in  position  to  enforce  his 
rights.  The  corporation  must  be  in 
position  to  enforce  the  subscription 
agreement.  By  our  organic  law  it  is 
declared :  "No  corporation  shall  is- 
sue stocks  or  bonds,, except  for  labor 
done,  services  performed,  or  money 
and  property  actually  received." 
Constitution,  §  10,  art.  15. 

This  provision,  substantially,  has 
also  been  incorporated  in  our  stat- 
utory   law.      Section    3894,    Rev. 
Codes,  as  amended  by  Laws  of  1917, 
chap.  89.    The  meaning  of  the  lan- 
guage used  in  the  Constitution  is 
plain,  unambiguous,  and  needs  no 
interpretation.    If  stocks  or  bonds 
be  issued  except  "for  labor  done, 
services  performed,  or  money  and 
property   actually  received,"  their 
issuance  is  in  direct 
violation  of  the  Con-  TtSoi^'tSr  "" 
stitution  and  of  the  nffilff'*/" 
statute,     and     ipso 
facto     invalid.       Arkansas     River 
Land,  Town  &  Canal  Co.  v.  Farm- 
ers' Loan  &  T.  Co.  13  Colo.  587,  22 
Pac.  954. 

Plaintiff  can  maintain  this  action 
only  by  allegation  and  proof  of  con- 
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tractual   rights  binding  upon  and 
enforceable  against  the  corporation. 
This  he  has  failed  to  do.     On  the 
contrary  it  is  affirmatively  made  to 
appear  from  the  allegations  of  the 
complaint  that  plaintiff's  demand  is 
based  upon  an  alleged  right  to  the 
issuance  and  delivery  of  415  shares 
of  the  capital  stock  of  the  corpora- 
tion, or  $4,150,  in  violation  of  the 
constitutional  mandate  and  of  the 
statutes  under  which  the  corpora- 
tion came  into  existence.    It  is  ob- 
vious that,  at  the  time  the  contract 
was  made,  no  labor  had  been  done, 
services   performed,    or   money   or 
property  actually  received  by  the 
corporation,  as  the  corporation  had 
no  existence.     The  parties  to  the 
agreement  had  no  legal  right  what- 
soever, as  the  promoters  of  the  cor- 
poration or  otherwise,  to  make  a 
binding  contract  for  disposition  of 
its  capital  stock  after  its  becoming  a 
legal  entity,  and  the  corporation  it- 
self could  only  legally  issue  its  stock 
after  the  labor  had  been  done  or 
services  performed,  to  the  reason- 
able value  thereof  in  payment  there- 
for, or  for  money  or  property  in  fact 
received  by  the  corporation,  reason- 
ably worth  the  par  value  of  such 
stock. 

"The  stockholders  of  every  cor- 
poration shall  be  severally  and  indi- 
vidually liable  to  the  creditors  of 
the  corporation  in  which  they  are 
stockholders,  to  the  amount  of  un- 
paid stock  held  by  them  respective- 
ly, for  all  acts  and  contracts  made 
by  such  corporation,  until  the  whole 
amount  of  capital  stock  subscribed 
for  shall  have  been  paid  in.''  Rev. 
Codes,  §  8853. 

.  "All  corporations  for  profit  must 
issue  certificates  for  stock  when 
fully  paid  up,  signed  by  the  pres- 
ident and  secretary,  and  may  pro- 
vide, in  their  by-laws,  for  issuing 
certificates  prior  to  the  full  pay- 
ment, under  such  restrictions  and 
for  such  purposes  as  their  by-laws 
may  provide."  Rev.  Codes,  §  3854. 
In  the  case  of  Webster  v.  Webster 
Ref.  Co.  36  Okla.  168,  47  L.R.A. 
(N.S.)  697,  128  Pac.  261,  the  facts 
are  similar  to  the  case  before  us.    It 
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appears  that  the  plaintiff  therein 
was  instrumental  in  organizing  the 
defendant  corporation.  He  had  had 
many  years  of  experience  in  build- 
ing refineries,  and  entered  into  an 
agreement  with  others  who  proposed 
to  form  the  corporation,  pursuant  to 
which  they  were  to  pay  him  a  salary 
as  general  manager  during  the  con- 
struction of  the  plant  and  $5,000 
par  value  of  the  capital  stock  of  the 
corporation  for  the  use  of  his  name, 
processes,  and  knowledge  in  erecting 
a  refinery.  The  minutes  of  the  cor- 
poration disclosed  a  recognition  of 
the  contract  on  the  part  of  the  cor- 
poration, and  the  court,  in  consider- 
ing the  enforceability  of  such  con- 
tract as  against  the  corporation, 
said:  "The  case  involves  a  con- 
struction of  §  39  of  art.  9  of  the 
Constitution  [William's  Constitu- 
tion and  Enabling  Act,  §  2566], 
which  provides  as  follows :  *No  cor- 
poration shall  issue  stock  except  for 
money,  labor  done,  or  property  ac- 
tually received  to  the  amount  of  the 
par  value  thereof,  and  all  fictitious 
increase  of  stock  or  indebtedness 
shall  be  void.  .  .  .'  In  the  case  at 
bar  the  plaintiff  does  not  contend 
that  he  paid  the  money  for  this 
stock.  The  labor  which  he  per- 
formed was  paid  for  by  his  salary  as 
general  manager;  and  there  was 
therefore  no  'labor  done'  for  which 
the  stock  should  be  issued.  Was 
there  any  'property  actually  re- 
ceived' by  the  corporation  for  whicii 
it  should  have  issued  the  stock?  It 
is  elementary  that  the  plaintiff's 
name  was  not  'property  actually  re- 
^  ceived.'  .  .  .  The  evil  which  this 
'constitutional  provision  was  de- 
signed to  stop  was  the  so-called 
practice  of  watering  stock  of  a  cor- 
poration ;  and  it  is  both  our  duty  and 
our  disposition  to  give  this  statute 
its  natural  construction — ^the  mean- 
ing which  its  words  plainly  disclose. 
The  corporation  is  prohibited  from 
issuing  stock,  except  for  money  for 
labor  done,  or  for  property  actually 
received  to  the  amount  of  the  par 
value  thereof.  These  words  have  a 
:  very  plain  significance.  They  mean 
just  what  they  say.    .    .    '.    The 
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Constitution  provides  that  the  cor- 
poration shall  not  issue  its  stock,  ex- 
cept for  a  consideration  equal  to  the 
par  value  thereof.  This  represents 
the  public  policy  of  the  state.  It  is 
intended  to  bind  the  corporation.  It 
is  intended  to  protect  the  public. 
It  is  intended  to  put  corporations 
upon  a  real  substantial  basis,  to  pre- 
vent the  wateriHg  of  their  stock. 
The  Constitution  is  one  instrument 
of  the  people.  The  courts  are 
another.  If  the  courts  require  a 
corporation  to  do  that  which  the 
Constitution  says  shall  not  be  done, 
the  judicial  arm  is  antagonistic  to 
the  Constitution  itself ;  and  it  would 
seem  to  be  a  simple  proposition  that 
the  courts  will  not  compel  that  to  be 
done  which  the  Constitution  prohib- 
its doing.  If  this  be  true,  then  to 
permit  damages  for  the  refusal  by 
the  corporation  to  do  it  would  be  to 
punish  it  for  refusing  to  do  that 
which  the  law  says  shall  not  be 
done,  and  indirectly  .  .  .  compel 
it  to  do  that  which  is  prohibited. 
.  .  .  We  believe,  therefore,  that 
under  our  Constitution,  such  an 
agreement  is  prohibited,  and  that 
the  court  should  not  enforce  it  di- 
rectly by  compelling  the  issuance  of 
the  stock,  or  indirectly  by  giving 
damages  for  breach  of  the  contract." 
In  the  case  of  Rogers  v.  Gladiator 
Gold  Min.  &  Mill.  Co.  21  S.  D.  412, 
113  N.  W.  86,  the  court  there  had 
under  consideration  pleadings  as 
follows:  "Plaintiff  alleges  that  the 
defendant  corporation  was  organ- 
ized and  is  existing  under  and  by 
virtue  of  the  laws  of  this  state ;  that 
during  1900  and  1901  he  performed 
certain  services  as  an  assayer  and 
broker  for  and  on  behalf  of  the  de- 
fendants, at  their  special  instance 
and  request,  for  which  they  prom- 
ised and  agreed  to  give  him  certain 
shares  of  capital  stock  in  the  defend- 
ant corporation ;  that,  notwithstand- 
ing due  demands  therefor,  defend- 
ants have  failed  and  refused  to 
deliver  such  stock;  and  that  the 
highest  market  value  of  the  stock 
during  the  period  between  such  re- 
fusal and  the  date  of  the  action  was 
40  cents  in  one  case  and  15  cents  in 


the  others.  Without  denying  any  of 
these  allegations,  except  as  to  the 
value  of  the  stock,  and  Vhile  ad- 
mitting that  a  promise  was  given 
the  plaintiff  for  .  .  .  shares  of 
stock  as  alleged,'  defendants  averred 
'that  the  promise  was  coupled  with  a 
condition  precedent,  which  the 
plaintiff  has  never  performed  or  at- 
tempted to  perform;'  denying  'that 
plaintiff  ever  in  good  faith  per- 
formed or  acted  as  a  broker  for 
defendants,'  and  alleged  'that  plain- 
tiff's every  act  as  a  broker  to  de- 
fendants' stock  has  been  hostile  and 
inimical  to  the  interest  of  these  de- 
fendants.' " 

In  considering  and  applying  a 
similar  constitutional  inhibition  of 
the  state  of  South  Dakota  (art.  17, 
§  8),  the  court  said:  "It  is  quite 
clear  from  the  evidence  that  the  con- 
tract made  by  the  plaintiff  with  the 
mining  corporations  was  clearly  in 
violation  of  the  section  of  the  Con- 
stitution above  referred  to.  He  paid 
no  money  or  property  therefor,  and 
the  only  services  that  he  was  to  per- 
form apparently  were  those  to  be 
performed  for  Crabtree  individually 
in  aiding  him  to  dispose  of  the  stock 
of  the  corporation  and  in  making  as- 
says for  him.  Clearly  such  a  con- 
tract was  not  permissible  under  the 
provisions  of  our  Constitution,  and 
not  within  the  powers  of  the  trus- 
tees of  the  corporations  to  make.  In 
the  case  of  Upton  v.  Tribilcock,  91 
U.  S.  45,  23  L.  ed.  203,  the  Supreme 
Court  of  the  United  States,  in  dis- 
cussing this  subject,  says:  'The 
capital  stock  of  a  moneyed  corpora- 
tion is  a  fund  for  the  payment  of  its 
'  debts.  It  is  a  trust  fund,  of  which 
the  directors  are  the  trustees.  It  is 
a  trust  to  be  managed  for  the  benefit 
of  its  shareholders  during  its  life, 
and  for  the  benefit  of  its  creditors  in 
the  event  of  its  dissolution.  This 
duty  is  a.  sacred  one,  and  cannot  be 
disregarded.'  Furber  v.  Williams- 
Flower  Co.  21  S.  D-  228,  8  L..R.A. 
(N.S.)  1259,  111  N.  W.  548, 15  Ann. 
Cas.  1216.  The  contract  in  this  case 
seems  to  have  been  made  with  Crab- 
tree  as  trustee  and  promoter^  and 
not   with   the   corporations   them- 
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selves*  •  •  • 
construed  to  be  the  contraete  of  the 
corporations,  they  were  clearly  made 
in  contravention  and  violation  of 
the  constitutional  provisions,  and 
were  therefore  void." 

Generally  it  is  held  by  the  courts, 
and  it  is  our  opinion,  that  a  corpora- 
tion cannot  issue  its  shares  of  stock 

in  the  first  instance 
at  a  discount,  or  in 
any  manner  save 
and  except  for  full  value,  or  agree- 
ment to  pay  full  value  therefor. 
WiUiams  v.  Evans,  87  Ala.  725,  6 
L.R.A.  218,  6  So.  702 ;  Gillett  v.  Chi- 
cago  Title  &  T.  Co.  230  111.  373,  82 
N.  E,  892 ;  Rolapp  v.  Ogden  &  N.  W. 
R.  Co.  37  Utah,  540,  110  Pac.  364; 
Zelaya  Min.  Co.  v.  Meyer,  28  N.  Y. 
S.  R.  759,  8  N.  Y.  Supp.  487.  In  the 
case  of  Zelaya  Min.  Co.  v.  Meyer, 
supra,  the  court  said :  'It  is  a  gen- 
eral rule  of  corporate  law  that  the 
payment  of  original  stock  must  be 
made  in  cash,  and  that  it  cannot  be 
issued  for  less  than  the  par  value, 
as  fixed  by  the  charter.  Neuse  Riv- 
er Nav.  Co.  V.  Newbern,  52  N.  C.  (7 
Jones,  L.)  275 ;  People  v.  Troy  House 
Co.  44  Barb.  634 ;  Hatch  v.  Western 
U.  Teleg.  Co.  9  Abb.  N.  C.  430. 
.  .  .  Corporations  are  creatures 
of  the  state,  intangible  things,  in- 
capable of  thought  or  action,  except 
in  the  fiction  of  the  law,  and  courts 
must  scrutinize  the  conduct  of  those 
who  manage  them,  and  hold  them  to 
the  strict  letter  of  the  statute,  par- 
ticularly in  matters  pertaining  to 
their  organization.  If  their  incep- 
tion is  founded  on  error,  it  may 
prove  a  poor  foundation,  ready  to 
topple  over  and  bury  innocent  sub- 
scribers and  creditors  in  the  ruins. 
If  a  corporation  may  solicit  sub- 
scribers to  its  stock  at  70  cents  on 
the  dollar  of  its  par  value,  what  is 
to  prevent  it  from  doing  the  same 
thing  at  any  smaller  rate  its  officers 
may  designate  ?  The  very  idea  sug- 
gests want  of  stability,  sanctions 
fictitious  values,  and  leaves  the  cor- 
poration at  its  inception  with  a  cap- 
ital impaired.  ...  A  corporation 
so  crippled  cannot  be  expected  to 
keep  pace  witii  live  and  solvent  cor- 


shape  of  dividends  upon  a  capital  it 
never  possessed.'^ 

It  is  self-evident  that  the  contract 
for  breach  of  which  damages  are 
sought  in  this  action  is  ultra  vires, 
were  it  considered  the  obligation  of 
the  corporation  upon  any  theory.  It 
could  neither  be  legally  entered  into 
by  the  corporation,  in  the  first  in- 
stance, nor  assumed  by  it  when  en- 
tered into  by  promoters  in  advance 
of  its  creation.  It  simply  involves 
the  contemplated  depletion  of  the 
capital  of  the  corporation  to  the  ex- 
tent of  $4,150  or  415  shares. 

If  it  was  intended  to  plead  a  nova- 
tion, under  the  second-quoted  allega- 
tion of  the  complaint  hereinbefore 
set  forth,  still  the  complaint  cannot 
stand,  because  the  contract  is  ultra 
vires,  and  a  novation  is  not  suffi- 
ciently pleaded,  were  it  within  the 
power  of  the  corporation  to  adopt  or 
approve  the  contract.  A  "novation 
is  the  substitution  of  a  new  obliga- 
tion for  an  existing  one."  Rev. 
Codes,  §  4958.'  A  "novation  is 
made:  (1)  By  the  substitution  of 
a  new  obligation  between  the  same 
parties,  with  intent  to  extinguish 
the  old  obligation,"  etc.  Section 
4959,  id.  "It  is  made  by  contract, 
and  is  subject  to  all  the  rules  con- 
cerning contracts  in  general."  Sec- 
tion 4960,  id.;  McAllister  v.  Mc- 
Donald, 40  Mont.  375,  106  Pac.  882. 
In  every  novation  there  are  four  es- 
sential requisites:  (1)  A  previous 
valid  obligation ;  (2)  the  agreement 
of  all  the  parties  to  the  new  con- 
tract; (3)  the  extinguishment  of  the 
old  contract;  and  (4)  the  validity  of 
the  new  one.  It  constitutes  a  new 
contractual  relation,  and  is  based 
upon  a  new  contract  by  all  parties 
interested.  29  Cyc.  1130.  It  may 
be  accomplished,  as  applied  to  the 
contract  here  involved,  in  three 
.ways :  (1)  By  the  substitution  of  a 
new  obligation  between  the  same 
parties  with  intent  to  extinguish 
the  old  obligation;  (2)  by  the  sub- 
stitution of  a  new  obligor  in  place 
of  the  old  one,  with  intent  to  release 
tihe  latter;  and  (3)  by  the  substitu- 
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tion  of  a  new  obligee  in  place  of  the 
old  one,  with  intent  to  transfer  the 
rights  of  the  latter  to  the  former. 
29  Cyc.  1184.  The  complaint  must 
allege  all  the  essential  elements  of 
a  novation  (29  Cyc.  1138) ;  other- 
wise  it  is  fatally  defective  as  against 
a  stranger  to  the  original  contract 
(the  defendant) ,  asked  to  respond  in 
damages  for  its  breach,  unless  it 
shall  affirmatively  appear  that  it  has 
become  bound  by  acquiescence,  as- 
sumption, or  subsequent  adoption 
of  the  contract  indicating  a  release 
of  the  original  obligor  and  reliance 
thereafter  made  on  the  third  party 
(the  defendant)  substituted  for 
complete  performance.  It  must  af- 
firmatively appear  that  the  plaintiff 
accepted  the  third  party's  agreement 
in  substitution  of  the  original  con- 
tractual obligation  of  the  Mandolis, 
and  that  the  defendant  corporation 
agreed  thereto  and  assumed  the 
same.  11  Standard  Enc.  Proc.  994- 
1032.  Where  the  plaintiff  relies 
upon  a  novation,  all  the  essential 
elements  of  a  conti'act  of  novation 
must  be  alleged.  29  Cyc.  1139.  The 
pre-existing  obligation  must  be  ex- 
tinguished, or  there  is  not  a  nova- 
tion, and  a  novation  is  never  pre- 
sumed. 20  R.  C.  L.  366.  Since  the 
construction  of  a  contract  is  ordina- 
rily a  matter  for  the  court,  it  is  for 
the  court  to  say  whether  or  not  cer- 
tain facts  amount  to  an  alteration  or 
modification  of  the  contract  as  a 
matter  of  law  (11  Standard  Enc. 
Proc.  1162),  and  in  our  view  such 
principle  is  equally  applicable  to  a 
novation  and  the  pleadings  respect- 
ing the  subject.  It  is  our  opinion 
that  the  complaint  does  not  state  a 
cause  of  action  against  the  defend- 
ant, failing,  as  it  does,  to  allege 


either  that  the  defendant  accepted 
and  agreed  to  the  i,^,.„«„. 
contract  as  its  own,  liability  of 
with  understanding  «-»"^«'***«»  •«• 
of  the  parties  to  release  the  orig- 
inal obligor,  or  that  it  adopted,  ap- 
proved, or  agreed  to  carry  out  the 
terms  and  conditions  of  the  contract 
in  substitution  of  the  original  obli- 
gor, agreed  to  by  the  parties  to  the 
original  contract.  Such  an  allega- 
tion we  deem  indispensable  in  or- 
der to  hold  the  defendant  prima 
facie  liable  in  damages  for  a  breach 
of  the  contract,  notwithstanding  the 
well-settled  rule  in  this  state  that  a 
complaint  will  be  upheld  if  it  states 
a  cause  of  action  upon  any  theory. 
Wing  V.  Brasher,  59  Mont.  10,  194 
Pac.  1106,  and  cases  there  cited. 
We  cannot  go  so  far  as  to  uphold  a 
complaint  in  an  action  for  damages 
because  of  alleged  breach  of  con- 
tract, where  the  contract  was  exe- 
cuted with  a  stranger  to  the  action, 
and  there  is  no  direct  allegation  of 
substitution  or  novation  so  as  to 
prima  facie  show  liability  on  the 
part  of  the  defendant.  Further- 
more, it  affirmatively  appears  that 
the  contract  is  of  such  character  as 
to  terms  that  the  defendant  could 
not  legally  have  adopted  it  as  its 
own,  any  more  than  it  could  enter 
into  it  in  the  first  instance.  This  is 
fatal  to  plaintiff's  alleged  cause  of 
action.  The  demurrer  should  have 
been  sustained. 

The  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  enter 
judgment  in  favor  of  the  defendant. 

Brantly,  Ch.  J.,  and  Reynolds, 
Cooper,  and  Holloway,  JJ.,  concur. 

Petition  for  rehearing  denied  May 
16,  1921. 
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J.  Introductory, 

The  overwhelming  weight  of  author- 
ity it  that  a  corporation  is  not  liable 
on  the  contracts  of  its  promoters  un- 
less it  has  done  something  to  adopt  or 
ratify  them,  either  expressly  or  im- 
pliedly, but  that  it  may  make  itself 
liable  on  such  contracts,  either  by  ex- 
pressly adopting  them  or  by  receiving 
their  benefits.  The  first  branch  of 
this  rule  is  practically  universal,  ex- 
cept that  some  dicta  may  be  found 
which  seem  to  indicate  that  the  con- 
tract of  the  promoters  is  the  contract 
of  the  corporation,  and  a  very  few 
cases  seem  to  have  been  decided  upon 
that  theory.  The  second  branch  of 
the  proposition  is  also  very  nearly 
iinanimous  except  in  the  late  English 
cases,  and  it  is  somewhat  difficult  to 
ascertain  just  how  far  the  English 
courts  intend  to  conunit  themselves  to 
the  proposition  that  a  promoter's  con- 
tract cannot  be  adopted  or  ratified,  as 
well  as  to  discover  the  grounds  upon 
which  the  doctrine  is  based.  The 
status  of  a  corporation  is  quite  differ- 
ent in  England  from  what  it  is  in  this 
country,  and  their  powers  are  much 
more  strictly  regulated  by  statute,  and 
it  may  be  that  the  later  cases  in  Eng- 
land have  been  governed  by  the  statu- 
tory policy  with  respect  to  corpora- 
tions in  that  country.  The  decisions, 
however,  do  not  expressly  go  upon 
that  ground. 

Four  grounds  have  been  suggested 
upon  which  the  liability  of  the  corpor- 
ation could  be  rested:  Ratification, 
adoption,  novation,  and  that  the  prop- 
osition made  to  the  promoters  was  a 
continuing  offer,  to  be  accepted  or  re- 
jected by  the  corporation  when  it  came 
into  being,  and,  upon  acceptance,  be- 
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came  an  original  contract  on  its  part. 
Much  of  the  difiiculty  of  this  subject 
has  resulted  from  the  fact  that  the 
first  two  grounds  were  the  ones  origi- 
nally advanced,  and  that  they  were  not 
particularly  satisfactory,  because  it 
was  difiicult,  on  scientific  principles, 
to  see  how  a  contract  made  before  a 
corporation  came  into  being  could  be 
ratified  or  adopted  by  it.  On  the  other 
hand,  the  injustice  and  absurdity  of 
denying  liability  of  the  corporation 
merely  because  of  the  technicality 
that  its  incorporation  so  changed  the 
character  of  the  operating  forces 
which  created  the  contract  that  it  was 
not  liable  thereon,  when  the  directing 
minds  continued  to  be  the  same  after 
as  before  incorporation,  and  all  parties 
participating  in  the  transaction  in- 
tended and  understood  that  the  con- 
tract was  made  on  behalf  of  the 
corporation  to  be  formed,  were  so 
great  that  the  courts  have  upheld 
the  liability,  notwithstanding  the 
suggested  reasons  were  not  satis- 
factory. But  all  difficulty  would 
seem  to  disappear  if  the  proposal 
of  the  one  seeking  to  contract  with 
the  corporation  is  regarded  as  a 
continuing  offer,  to  be  accepted  by  the 
corporation  when  it  is  organized,  not- 
withstanding its  acceptance  by  the 
promoters,  to  which  there  would  seem 
to  be  no  valid  objection.  Subscrip- 
tions to  stock  made  before  the  organi- 
zation of  the  corporation  are  regarded 
as  continuing  offers  for  acceptance  or 
rejection  by  the  corporation  when  it 
is  organized,  and  there  has  never  been 
any  question  but  that  it  could  accept 
and  enforce  them;  and  if  the  corpora- 
tion can  do  so  in  case  of  subscription 
contracts,  why  should  not  the  same 
principle  apply  to  other  contracts — 
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even  those  which  will  impose  a  lia- 
bility on  them? 

In  Ireland  v.  Globe  Mill.  &  Reduction 
Co.  (1897)  20  R.  I.  190,  38  L.R.A.  299, 
38  Atl.  116,  which  involved  the  at- 
tempt by  a  corporation  to  enforce  a 
contract,  the  court  said  that  the  case 
differs  from  the  case  of  a  corporation 
which  has  accepted  the  benefits  aris- 
ing: from  a  contract  made  by  its  pro- 
moters, and  it  is  held  to  be  bound  by 
such  contract.  The  court  says  that 
the  English  and  Massachusetts  cases 
hold  that  a  corporation  cannot  adopt 
and  ratify  a  contract  made  before  its 
incorporation,  but  it  does  not  intimate 
which  rule  it  would  adopt.  The  court 
in  this  statement  may  be  accurate 
with  respect  to  the  adoption  or  ratifi- 
cation in  the  jurisdictions  mentioned, 
but  it  is  by  no  means  certain  that,  es- 
peciallv  in  Massachusetts,  the  corpo- 
ration will  not  become  liable  on  the 
contract  by  making  it  its  own. 

In  an  action  to  hold  a  corporation 
liable  for  a  debt  of  its  partnership 
predecessor,  the  court,  in  denying  lia- 
bility, said  in  Georgia  Co.  v.  Castle- 
berry  (1871)  43  Ga.  .187:  We  are 
aware  that  there  are  instances  in 
which  a  corporation  has  been  held 
liable  for  debts  contracted  before  the 
date  of  the  charter,  but  it  will,  we 
think,  be  found  that  those  are  all  cases 
where  the  debt  was  contracted  in  the 
course  of  the  organization,  or  formed 
part  of  the  expenses,  or  were  for  the 
payment  of  the  costs  arising*  out  of 
procuring  the  charter,  or  where  the 
corporation  has  in  fact  received  the 
consideration. 

Cases  dealing  with  the  .liability  of 
one  corporation  which  succeeds  to  a 
going  business,  upon  engagements  of 
it  not  made  with  a  view  to  the  incor- 
poration, of  which  the  preceding  case 
and  Lawrence  v.  Nyberg  Automobile 
Works  (1911)  162  UL  App.  348,  Pax- 
ton  V.  Bacon  Mill  &  Min.  Co.  (1866) 
2  Nev.  267,  3  Mor.  Min.  Rep.  512,  and 
Bane  v.  Dow  (1914)  80  Wash.  631,  142 
Pac.  23,  are  examples,  are  not  within 
the  scope  of  this  annotation,  and  are 
therefore  not  gathered  herein. 


II.  Promoter's  contract  not  hinding  un- 
less (Adopted, 

Since  a  corporation  cannot,  before 
its  organization,  have  agents,  and  is 
unable  to  contract,  or  be  contracted 
with,  it  is  not  liable  upon  any  contract 
which  a  promoter  attempts  to  make 
for  it  unless  it  becomes  so  by  its  own 
act  after  its  organization  is  completed. 
This  principle  is  at  the  bottom  of  all 
cases  cited  in  this  annotation,  but  the 
following  cases  deal  more  particularly 
with  the  question  of  nonliability  of 
the  corporation  than  with  the  ques- 
tion of  whether  or  not  there  has  been 
a  ratification  of  a  contract  which 
would  be  otherwise  unenforceable. 

United  States^ — Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v. 
Davis  Wrought  Iron  Wagon  Co.  (1884) 
22  Blatchf.  221,  20  Fed.  700;  Weiss  v. 
Arnold  Print  Works  (1911)  188  Fed. 
688;  Winters  v.  Hub  Min.  Co.  (1893) 
57  Fed;  287. 

California* — Morrison  v.  Gold  Moun- 
tain Gold  Min.  Co.  (1877)  52  Cal.  306, 
13  Mor.  Min.  Rep.  578;  Hawkins  v. 
Mansfield  Gold  Min.  Co.  (1877)  52  Cal. 
515,  13  Mor.  Min.  Rep.  581;  Peek  v. 
Steinberg  (1912)  163  Cal.  127,  124 
Pac.  834. 

Colorado.— Miser  Gold  Min.  &  Mill 
Co.  V.  Moody  (1906)  37  Colo.  310,  86 
Pac.  335. 

Florida. — Sumner-May  Hardware 
Co.  V.  Scally  (1913)  66  Fla.  93,  62 
So.  900. 

Illinois. — Safety  Deposit  L.  Ins.  Co. 
V.  Smith  (1872)  65  111.  309. 

Indiana.— Smith  v.  Parker  (1897) 
148  Ind.  127,  45  N.  E.  770. 

Iowa. — Carey  v.  Des  Moines  Co-op. 
Coal  &  Min.  Co.  (1891)  81  Iowa,  674, 
47  N.  W.  882. 

Massachusetts. — ^Pennell  v.  Lothrop 
(1906)  191  Mass.  357,  77  N.  E.  842; 
Penn  Match  Co.  v.  Hapgood  (1886) 
141  Mass.  146,  7  N.  E.  22;  Abbott  v. 
Hapgood  (1889)  150  Mass.  248,  5 
L.R.A.  586,  15  Am.  St.  Rep.  193,  22  N. 
E.  907 ;  White  v.  Westport  Cotton  Mfg. 
Co.  (1822)  1  Pick.  215,  11  Am.  Dec. 
169. 

Michigan.   —   Carmody  v.   Powers 
(1886)  60  Mich.  26,  26  N.  W*  801. 

Minnesota.— Battelle  v.  Northwest* 
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ern    Cement    &    Concrete    Pav.    Co. 
(1887)  37  Minn.  89,  33  N,  W.  327. 

Mississippi. — Bank  of  Forest  v.  Or- 
irill  Bros.  &  Co.  (1903)  82  Miss.  81» 
34  So.  325. 

Missouri.— Hill  v.  Gould  (1895)  129 
Mo.  106,  30  S.  W.  181 ;  Joy  v.  Manion 
(1887)  28  Mo.  App.  55. 

Montana. — KiRKUP  v.  Anaconda 
Amusement  Co.  (reported  herewith) 
ante,  441  . 

New  Mexico. — Moriarity  v.  Meyer 
(1916)  21  N.  M.  621.  L.R.A.1916E, 
1165,  157  Pac.  652. 

New  Jersey. — Brautisram  v.  Dean 
&  Co.  (1914)  85  N.  J.  L.  549,  89  Atl. 
760,  affirmed  in  (1914)  86  N.  J.  L. 
676,  92  Atl.  344. 

New  York.— Martin  v.  Remington- 
Martin  Co.  (1904)  95  App.  Djv.  18.  88 
N.  Y.  Supp.  573;  Berridge  v.  Abernethy 
(1886)  24  N.  Y.  Week.  Dig.  513;  Went- 
worth  V  Northern  Producing  Co. 
(1918)  172  N.  Y.  Supp.  342;  Bond  t. 
Atlantic  Terra  Cotta  Co.  (1910)  137 
App.  Div.  671,  122  N.  Y.  Supp.  425; 
Hecia  Consolidated  Gold  Min.  Co.  v. 
O'NeiU  (1892)  47  N.  Y.  S.  R.  211.  19 
N.  Y.  Supp.  592;  Bradley  Fertilizer 
Co.  T.  South  Pub.  Co.  (1893)  4  Misc. 
172,  23  N.  Y.  Supp.  675,  leave  to  ap- 
peal denied  in  (1893)  6  Misc.  128,  26 
N.  Y.  Supp.  4;  Schmidt  v.  Nelke  Art 
Lithograph  Co.  (1896)  16  Misc.  300, 
37  N.  Y.  Supp.  1138,  reversed  on  other 
grounds  in  (1896)  17  Misc.  124,  39 
N.  Y.  Supp.  353;  International  Agri. 
Corp,  V.  Carpenter  (1920)  190  App. 
Div.  359,  179  N.  Y.  Supp.  819;  Chese- 
brough  V.  North  Second  Street  & 
M.  V.  R.  Co.  (1877)  5  N.  Y.  Week.  Dig. 
393. 

North  Dakota. — Montgomery  v. 
Whitbeck  (1903)  12  N.  D.  385,  96  N. 
W.  327. 

Ohio.— Dayton,  W.  Valley  &  X. 
Tump.  Co.  V.  Coy  (1861)  13  Ohio  St. 
S4. 

Oklahoma.— Fuller  v.  Stout  (1917) 
—  Okla.  — ,  L.R.A.1918B,  108,  166  Pac. 
898. 

Pennsylvania. — Fell  v.  Schlieper 
(1911)  21  Pa.  Dist.  R.  989. 

South  Dakota. — ^Huron  Printing  & 
Binding  Co.  v.  Kittleson  (1894)  4  S. 
D.  520,  67  N.  W.  233;  Chase  v.  Red- 


field  Creamery  Co.  (1900)  12  S.  D. 
529,  81  N.  W.  951. 

Tennessee. — Pittsburg  &  T.  Copper 
Min.  Co.  V.  Quintrell  (1891)  91  Tenn. 
693,  20  S.  W.  248. 

Texas.— Weatherford,  M.  W.  &  N. 
W.  R.  Co,  V.  Granger  (1894)  86  Tex. 
350.  40  Am.  St.  Rep.  837,  24  S.  W. 
795,  reversing  (1893)  —  Tex.  Civ. 
App.  — ,  23  S.  W.  425;  Modern  Dairy 
&  Creamery  Co.  v.  Blanke  &  H.  Sup- 
ply Co.  (1909)  —  Tex.  Civ.  App.  — . 
116  S.  W.  153;  Bonham  Cotton  Press 
Co.  V.  McKellar  (1894)  86  Tex.  694. 
26  S.  W.  1056;  American  Home  L.  Ins. 
Co.  V.  Jenkins  (1911)  —  Tex.  Civ.  App. 
— ,  138  S.  W.  424;  Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Thur- 
man  (1915)  —  Tex.  Civ.  App.  — ,  176 
S.  W.  762;  Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Cator  (1915)  — 
Tex.  Civ.  App.  — ,  175  S.  W.  1074; 
Gough  Mill.  &  Gin  Co.  v.  Looney 
(1908)  —  Tex.  Civ.  App.  — ,  112  S. 
W.  782. 

Utah. — Long  v.  Citieens*  Bank 
(1892)  8  Utah,  104.  29  Pac.  878;  Tan- 
ner V.  Sinaloa  Land  &  Fruit  Co. 
(1913)  43  Utah,  14.  134  Pac.  586.  Ann. 
Cas.  1916C,  100. 

Washington. — Bash  v.  Culver  Gold 
Min.  Co.  (1893)  7  Wash.  122,  34  Pac. 
462. 

West  Virginia. — Swarthmore  Lum- 
ber Co.  V.  Parks  (1913)  72  W.  Va.  625, 
79  S.  E.  723;  McCullough  v.  Clark 
(1918)  81  W.  Va.  743,  95  S.  E.  787. 

Wisconsin. — Pratt  v,  Oshkosh  Match 
Co.  (1895)  89  Wis.  406,  62  N.  W.  84. 

England. — Pierce  v.  Jersey  Water- 
works Co.  (1870)  L.  R.  5  Exch.  209,  39 
L.  J.  Exch.  N.  S.  156,  22  L.  T.  N.  S. 
519,  18  Week.  Rep.  838. 

In  Pierce  v.  Jersey  Waterworks  Co. 
(Eng.)  supra,  Martin,  B.,  says:  "I  do 
not  see  how  a  company  can  be  bound 
by  a  contract  made  before  it  was  in 
existence,  except  by  virtue  of  an  act 
of  Parliament;  and  then  the  obligation 
is  imposed  by  the  act,  and  not  by  the 
contract." 

A  contract  by  promoters  is  not  bind- 
ing on  the  corporation  when  it  comes 
into  existence,  although  made  on  its 
behalf.  Moriarity  v.  Meyer  (1916)  21 
N.  M.  521,  L.R.A.1916E,  1165,  157  Pac. 
652. 
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In  Battelle  v.  Northwestern  Cement 
&  Concrete  Pav.  Co.  (1887)  37  Minn. 
89,  33  N.  W.  327.  it  is  said  that  it  is 
self-evident  that  a  corporation  is  not 
bound  by  engagements  of  its  promo- 
ters assuming  to  contract  for  it  in  ad- 
vance. The  promoters  are  not  the  cor- 
poration, and  their  contracts  cannot 
be  its  contracts. 

In  Penn  Match  Co.  v.  Hapgood 
(1886)  141  Mass.  145,  7  N.  E.  22,  the 
court  held  that  a  declaration  upon  a 
contract  by  promoters  for  machinery 
for  the  use  of  a  corporation  to  be 
formed  did  not  show  any  contract,  to 
which  the  corporation  was  a  party, 
which  would  sustain  the  action.  The 
court  says  the  power  of  a  corporation 
to  make  contracts  can  be  exercised  by 
accepting  and  adopting  proposed  con- 
tracts made  in  its  name  and  behalf  be- 
fore its  incorporation.  In  this  case 
there  was  nothing  more  than  a  pro- 
posal revocable  at  any  time  before  ac- 
ceptance by  the  corporation.  There 
is  no  allegation  of  acceptance  by 
plaintiff  after  its  incorporation.  The 
court  further  says  a  corporation  may 
become  bound  to  fulfil  a  contract, 
made  in  its  name  and  behalf  in  an- 
ticipation of  its  existence,  by  after- 
wards accepting  the  benefits  of  the 
contract,  as  it  may  acquire  a  right  to 
enforce  such  a  contract  against  the 
other  party  by  his  acceptance  of  per- 
formance by  the  corporation. 

In  a  subsequent  suit  by  the  individ- 
uals who  made  the  contract  to  recover 
damages  for  its  breach,  the  court  says, 
if  a  contract  is  made  in  the  name  and 
for  the  benefit  of  a  projected  corpora- 
tion, the  corporation,  after  its  organi- 
zation, cannot  become  a  party  to  the 
contract  even  by  adoption  or  ratifica- 
tion of  it.  Abbott  V.  Hapgood  (1889) 
150  Mass.  248,  5  L.R.A.  586,  15  Am. 
St.  Rep.  193,  .22  N.  E.  907. 

In  Pennell  v.  Lothrop  (1906)  191 
Mass.  357,  77  N.  E.  842,  which  was  an 
action  to  enforce  a  contract  for  pub- 
lication of  the  works  of  an  author, 
the  court  held  that  a  corporation 
formed  by  the  parties  having  the  con- 
tract right  of  publication  was  not  a 
proper  party  to  the  suit,  since  the  con- 
tract was  made  before  the  corporation 
came  into  existence,  and  it,  therefore, 


could  not  be  a  party  to  the  contract. 
But  the  court  states  that  this  does 
not  mean  that  after  the  organization 
of  the  corporation  it  cannot  enter  into 
a  contract  such  as  had  been  previous- 
ly proposed. 

An  agreement  between  the  pro- 
moters of  a  mining  company  that  the 
corporation  should  take  over  the  prop" 
erty  of  an  insolvent  corporation,  and 
should  pay  the  claim  of  a  member  of 
the  former  corporation  in  stock,  is 
not  binding  on  the  new  company  if  it 
never  ratifies  the  agreement  and  never 
receives  property  of  value  from  the 
old  company.  Carey  v.  Des  Moines 
Co-op.  Coal  &  Min.  Co.  (1891)  81  Iowa, 
674,  47  N.  W.  882. 

A  contract  by  promoters  that  money 
lent  to  one  of  them  to  enable  him  to 
pay  for  his  stock  shall  be  repaid  by  the 
company,  when  formed,  cannot,  with- 
out any  recognition  of  the  liability 
by  the  company,  be  enforced  against 
it,  the  court  saying  the  settled  general 
rule  is  that  contracts  made  for  a  cor- 
poration by  its  promoters,  prior  to  its 
creation,  are  not  enforceable  by  or 
against  the  company  after  its  organi- 
zation. Sumner-May  Hardware  Co. 
V.  Scally  (1913)  66  Fla.  93,  62  So. 
900. 

A  corporation  is  not  bound  by  a 
promoter's  promise  that  a  subscriber 
to  stock  should  receive  a  contract  and 
could  credit  the  work  performed  upon 
the  subscription,  since  the  condition 
is  void  as  a  fraud  on  other  subscrib- 
ers. Fell  v.  Schlieper  (1911)  21  Fa. 
Dist.  R.  989. 

Where  a  promoter  obtains  a  sub- 
scription to  the  corporate  stock  by 
fraud,  and  the  company,  upon  learn- 
ing the  facts,  elects  not  to  enforce 
the  subscription,  and  receives  no 
benefit  from  it,  it  is  not  bound  to  re- 
turn the  money  which  the  promoter 
obtained  from  the  subscriber  for  pro- 
motion expenses.  American  Home  L. 
Ins.  Co.  V.  Jenkins  (1911)  —  Tex.  Civ. 
App.  — ,  188  S.  W.  424. 

The  corporation  is  not  liable  to  re* 
turn  money  paid  to  a  promoter  in  con- 
sideration of  its  agreeing  to  organize 
the  company  free  of  expense  to  the 
stockholders,  although  the  subscrip- 
tion is  canceled  for  fraud  of  the  pro- 
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moter,  if  the  money  paid  him  never 
came  into  the  hands  of  the  corpctra- 
tion,  and  it  received  no  benefit  from 
it.  Commonwealth  Bonding  &  Casu- 
alty Ins.  Co.  V.  Cator  (1915)  —  Tex. 
Civ.  App.  — ,  175  S.  W.  1074. 

A  corporation  cannot  be  bound  by 
a  contract  between  promoters  previous 
to  its  organization,  and  therefore  it 
cannot  be  compelled  specifically  to 
perform  a  contract  by  promoters  for 
the  disposition  of  tlreasury  stock  and 
the  raising  of  funds  with  which  to 
develop  the  property  of  the  corpora- 
tion and  put  it  on  a  paying  basis. 
Miser  Gold  Min.  &  Mill  Co.  v.  Moody 
(1906)  87  Colo.  310,  86  Pac.  335. 

An  agreement  by  promoters  of  a 
corporation  that  a  certain  person 
should,  in  consideration  of  assignment 
of  certain  property  rights  to  the  cor- 
poration to  be  formed,  receive  a  cer- 
tain amount  of  stock  and  be  employed 
by  the  corporation,  is  not  binding  up- 
on it  until  accepted.  The  court  says 
the  corporation  was  not  a  party  to  the 
agreement,  and  the  writing,  on  its 
face,  did  not  assume  to  bind  anyone 
bot  the  individual  who  executed  it. 
Peek  V.  Steinberg  (1912)  163  CaL  127, 
124  Pac.  834. 

Where  owners  of  a  mine  agree  to 
incorporate  and  take  stock  in  propor- 
tion to  their  interests  in  the  mine,  the 
corporation  is  not  bound  by  an^  agree- 
ment by  one  of  them,  before  incorpora- 
tion, to  transfer  his  interest  to  a 
stranger  who  is  to  be  entitled  to  have 
the  stock  and  orders  it  issued  by  the 
corporation.  Hawkins  v.  Mansfield 
Gold  Min.  Co.  (1877)  52  CaL  515.  13 
Mor.  Min.  Rep.  581. 

Where  certain  persons  agree  among 
themselves  that,  upon  formation  of 
a  corporation  and  payment  of  their 
pro  rata  shares  of  the  capital,  each 
shall  have  a  specified  amount  of  stock 
in  the  corporation,  and  nothing  occurs 
except  the  mere  incorporation,  the 
company  is  not  bound  to  accept  the 
agreement  and  issue  the  stock.  The 
coort  says  the  agreement  was  not 
that  of  the  corporation,  for  it,  at  the 
time,  had  no  existence.  Morrison  v. 
Gold  Mountain  Gold  Min.  Co.  (1877) 
52  CaL  306,  13  Mor.  Min.  Rep.  578. 

In  an  action  to  recover  an  assess- 


ment upon  a  premium  note  on  a  policy 
in  a  mutual  company  issued  before  its 
organization,  the  court  held,  inter 
alia,  that  the  promoters  could  not  bind 
the  corporation  to  a  contract  before 
its  organization.  The  statutory  re- 
quirements in  the  writing  of  the  pol- 
icy were,  however,  not  complied  with, 
so  that  the  contract  was  held  void  on 
other  grounds  also.  Montgomery  v. 
Whitbeck  (1903)  12  N.  D.  885,  96  N. 
W.  327. 

A  contract  by  a  promoter  for  equip- 
ment for  the  company  is  not  binding 
on  it,  if  it  does  not  receive  the  benefit 
or  adopt  the  contract.  Bank  of  Forest 
V.  Orgill  Bros.  &  Co.  (1903)  82  Miss. 
81,  34  So.  325. 

An  agreement  by  promoters  to  pay 
for  machinery  purchased  for  the  cor- 
poration by  stock  to  be  issued  by  it, 
when  formed,  does  not  bind  the  future 
corporation  when  formed,  and  there- 
fore an  action  will  lie  against  the  in- 
dividual for  breach  of  the  agreement. 
Carmody  v.  Powers  (1886)  60  Mich. 
26,  26  N.  W.  801. 

Where  a  corporation  was  organized 
to  take  over  a  going  concern,  and  its 
agent  executed  a  note  of  the  corpora- 
tion in  renewal  of  a  note  for  property 
and  supplies  of  the  old  concern  which 
had  not  been  turned  over  to  the  cor- 
poration, the  court  held  that  nothing 
but  a  vote  of  the  corporation  could 
render  it  liable  for  these  demands,  or 
authorize  its  agent  to  make  it  respon- 
sible. White  V.  Westport  Cotton  Mfg. 
Co.  (1822)  1  Pick.  (Mass.)  215,  11  Am. 
Dec.  168. 

Where  it  was  sought  to  charge  a 
corporation  with  knowledge  of  pro- 
moters who  had  contracted  to  trans- 
fer to  others  certain  patents  which 
they  organized  the  corporation  sought 
to  be  charged,  to  work,  the  question 
was  one  of  notice  rather  than  the 
binding  effect  of  the  contract.  But 
the  court  says  a  corporation  can  have 
no  agents  until  it  is  brought  into  ex- 
istence, and  after  that  it  acts  and  be- 
comes obligated  only  through  the  in- 
strumentality of  its  authorized  repre- 
sentatives. Davis  Improved  Wrought 
Iron  Wagon  Wheel  Co.  v.  Davis 
Wrought  Iron  Wagon  Co.  (1884)  22 
Blatchf.  221,  20  Fed.  700. 
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In  Dayton,  .W.  Valley  &  X.  Turnp. 
Ck).  V.  Coy  (1861)  13  Ohio  St.  84,  a 
contract  by  one,  before  the  formation 
of  a  turnpike  company,  to  build  the 
road  across  his  property  for  stock  in 
the  corporation,  was  held  not  binding 
for  want  of  mutuality.  The  court 
says:  'If  the  instrument  sued  on  in 
this  case  showed  simply  an  agreement 
on  the  part  of  the  defendant  to  accept 
and  pay  for  stock  in  a  turnpike  com- 
pany thereafter  to  come  into  exist- 
ence, and  which  could  not  be  a  party 
to  the  instrument,  or  be  bound  to  fur- 
nish the  stock,  there  could  certainly 
be  no  contract  binding  on  the  defend- 
ant, for  the  want  of  mutuality.  A 
written  stipulation  to  take  stock  in 
a  turnpike  company  which  is  not  in 
existence  cannot  be  enforced  by  the 
contemplated  turnpike  company  when 
it  comes  into  existence,  because  it 
would  be  under  no  obligation  to  do 
the  act  which  is  the  consideration  for 
the  promise  of  the  other  party — to 
furnish  the  stock." 

In  Fuller  v.  Stout  (1917)  —  Okla. 
— ,  L.R.A.1918B,  108,  166  Pac.  898. 
which  was  an  attempt  to  establish  a 
materialman's  lien  as  against  an  in- 
dividual who  attempted  to  show  that 
the  account  had  been  assumed  by  a 
corporation,  it  appeared  that  the  con- 
tract of  novation  was  signed  in  the 
name  of  the  corporation  by  its  presi- 
dent, prior  to  its  organization,  and  the 
court  held  that,  since  the  corporation 
did  not  exist,  the  paper  signed  by  the 
president  was  of  no  legal  force.  The 
court  therefore  concluded  that,  since 
the  alleged  contract  did  not  have  the 
necessary  contracting  parties,  no  no- 
vation was  effected,  saying,  That  a 
proposed  corporation  cannot  act  as  a 
corporation  is  self-evident. 

Where  promoters  purchased  a  mine, 
giving  a  mortgage  for  purchase 
money,  and  subsequently  sold  it  to 
the  corporation,  when  formed,  which 
was  alleged  to  have  assumed  and 
agreed  to  pay  the  mortgage  debt,  in 
an  action  to  enforce  the  mortgage 
against  it  the  court  says  that  in  the 
original  purchase  by  the  promoters 
they  could  not  act  as  agents  of  the  cor- 
poration, and  the  purchase  must  be 
regarded  as  made  by  them  for  them- 


selves, since  it  seems  well  settled  that 
a  contract  made  in  the  name  of  a  cor- 
poration subsequently  organized  can 
in  no  way  bind  or  affect  it.  Winters 
V.  Hub  Min.  Co.   (189^)  57  Fed.  287. 

Mere  rendition  of  service  as  book- 
keeper to  a  promoter  does  not  render 
the  corporation  liable  therefor,  if  the 
claim  was  never  brought  to  its  atten- 
tion, the  service  was  not  brought  to 
its  attention,  and  it  was  not  informed 
that  plaintiff  intended  to  look  to  it 
for  payment,  while  there  is  no  evi- 
dence that  it  appropriated  the  labor 
or  its  avails,  or  agreed  to  pay  the 
claim.  Safety  Deposit  L.  Ins.  Co.  v. 
Smith  (1872)  65  UL  309. 

In  McCullough  v.  Clark  (1918)  81 
W.  Va.  743,  95  S.  E.  787,  there  is  a 
dictum  that,  ''as  a  general  rule,  pro- 
moters of  a  corporation  not  yet  organ- 
ized, especially  when  their  contracts 
are  made  for  and  on  behalf  of  the  cor- 
poration, are  regarded  as  agents  of 
the  corporation,  and  such  contracts 
become  binding  upon  them,  as  well  as 
upon  the  corporation,  after  organiza- 
tion and  acceptance  thereof  by  it." 

In  Fairbanks,  M.  &  Co.  v.  Merchants 
&  Consumers  Market  House  Asso. 
(1918)  199  Mo.  App.  317,  202  S.  W. 
596,  where  architects  employed  by  the 
promoters  to  receive  bids  for  con- 
struction work  failed  to  return  a 
check  deposited  as  a  guaranty  by  the 
bidder  whose  bid  was  rejected,  the 
corporation  was  held  liable  for  its 
amount  on  the  theory  that  the  pro- 
moters who  employed  the  architects 
became  the  corporation,  and  represent- 
ed it  in  that  matter  so  effectually  as 
to  make  the  corporation  liable  for 
their  acts. 

Girard  v.  Case  Bros.  Cutlery  Co. 
(1909)  225  Pa.  327,  74  Atl.  201,  which 
was  an  action  to  enforce  a  promoter's 
contract  employing  help  for  the  cor- 
poration to  be  formed,  seems  to  carry 
the  idea  that  the  corporation  would 
be  bound  by  the  promoter's  contracts 

///.  Theories  of  lidbiUty. 
a.  Ratification, 

Of  the  theories  advanced  to  sustain 
a  liability  of  the  corporation  upon 
contracts  of  its  promoters,  perhaps 
the  one  stated  in  the  ni|i>jority  of  the 
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cases  is  that  of  ratification.  This 
theory  has  been  the  subject  of  very 
strong  attack,  both  by  the  text-writers 
and  the  courts.  And  it  cannot  be  said 
to  be  an  entirely  satisfactory  ground. 

In  Oldham  v.  Mt.  Sterling  Improv. 
Co.  (1898)  103  Ky.  529,  45  S.  W.  779, 
in  which  the  question  was  how  far 
the  corporation  was  bound  by  repre- 
sentations of  the  promoters,  there  is 
a  dictum  to  the  effect  that  the  pro- 
moters of  a  corporation  not  in  exist- 
ence cannot  bind  it  as  its  agents,  nor 
can  the  doctrine  of  ratification  be  in- 
voked in  order  to  charge  the  corpora- 
tion with  engagements  made  on  its 
behalf  before  it  was  formed.  Al- 
though a  corporation  may  become  a 
party  to  a  contract  made  by  its  pro- 
moters through  a  novation  of  the  con- 
tract, yet  in  such  case  the  liability  of 
the  corporation  rests  upon  a  mutual 
agreement  of  all  parties  after  the  for- 
mation of  the  corporation. 

In  McCallum  v.  Purssell  Mfg.  Co. 
(1888)  1  N.  Y.  Supp.  428,  where  the 
question  was  how  far  the  corporation 
was  bound  by  agreements  of  promot- 
ers before  incorporation,  there  is  a 
dictum  to  the  effect  that  contracts 
made  by  promoters  of  a  corporation 
about  to  be  organized  may  sometimes 
be  enforced  against  the  body  corporate 
thereafter  created;  but  this  may  be 
done  only  on  the  theory  of  ratification, 
shown  by  adopting  the  terms  or  by 
accepting  the  fruits  of  the  contract 
thus  made. 

Where  goods  were  ordered  by,  and 
delivered  and  charged  to,  the  promot- 
er, against  whom  an  action  was 
brought  and  to  whom  a  release  was 
given  upon  his  payment  of  part  due, 
and  then  an  action  brought  against 
the  corporation  which  was  subsequent- 
ly organized  and  took  over  the  proper- 
ty, the  court  says  even  if  the  promoter 
did  assume  to  act  for  the  corporation 
which  was  then  expected  to  be  formed, 
which  does  not  appear,  and  if  the  cor- 
poration had  attempted  to  ratify  his 
act  as  its  agent,  it  would  not  have 
made  the  original  contract  binding 
upon  it  without  introducing  into  the 
transaction  such  elements  as  would 
be  a  sufficient  foundation  for  a  new 
contract.     The    court   says   there   is 


nothing  to  connect  the  corporation 
with  the  transaction  except  the  state- 
ment that  after  its  incorporation  the 
property  came  into  its  possession  by 
a  transfer  from  the  promoter,  which 
indicates  a  sale  by  the  promoter  to  it. 
Koppel  V.  Massachusetts  Brick  Co. 
(1906)  192  Mass.  223,  78  N.  E.  128. 

In  McArthur  v.  Times  Printing  Co. 
(1892)  48  Minn.  319,  31  Am.  St.  Rep. 
653,  51  N.  W.  216,  which  involved  lia- 
bility upon  an  employment  contract 
made  for  the  corporation  by  its  pro- 
moters, the  court  says:  'There  is  a 
line  of  cases  which  hold  that  where 
a  contract  is  made  in  behalf  of,  and 
for  the  benefit  of,  a  projected  cor- 
poration, the  corporation,  after  its 
organization,  cannot  become  a  party 
to  the  contract,  either  by  adop- 
tion or  ratification  of  it.  .  .  .  This, 
however,  seems  to  be  more  a  question 
of  name  than  of  substance;  that  is, 
whether  the  liability  of  the  corpora- 
tion, in  such  cases,  is  to  be  placed  on 
the  ground  of  its  adoption  of  the  con- 
tract of  its  promoters,  or  upon  some 
other  ground,  such  as  equitable  es- 
toppel. This  court,  in  accordance  with 
what  we  deem  sound  reason,  as  well  as 
the  weight  of  authority,  has  held  that, 
while  a  corporation  is  not  bound  by 
engagements  made  on  its  behalf  by  its 
promoters  before  its  organization,  it 
may,  after  its  organization,  make  sucb 
engagements  its  own  contracts.  And 
this  it  may  do  precisely  as  it  might 
make  similar  original  contracts;  for* 
mal  action  of  its  board  of  directors 
being  necessary  only  where  it  would 
be  necessary  in  the  case  of  a  similar 
original  contract.  That  it  is  not 
requisite  that  such  adoption  or  accept- 
ance be  expressed,  but  it  may  be  in* 
ferred  from  acts  or  acquiescence  on 
the  part  of  the  corporation,  or  its  au- 
thorized agents,  as  any  similar  origi- 
nal contract  might  be  shown.  .  .  . 
The  acts  of  a  corporation  with  refer- 
ence to  the  contracts  made  by  pro- 
moters in  its  behalf  before  its  organi- 
zation are  frequently  loosely  termed 
'ratification,'  yet  a  'ratification,' 
properly  so  called,  implies  an  exist- 
ing person  on  whose  behalf  the  con- 
tract might  have  been  made  at  the 
time.    There  cannot,  in  law,  be  a  rati- 
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fication  of  a  contract  which  could  not 
have  been  made  binding:  on  the  rati- 
fier,  at  the  time  it  was  made,  because 
the  ratifier  was  not  then  in  existence. 
.  .  .  What  is  called  'adoption'  in 
such  cases  is,  in  legal  effect,  the  mak- 
ing of  a  contract  of  the  date  of  the 
adoption,  and  not  as  of  some  former 
date." 

As  regards  a  contract  made  or  an 
obligation  incurred  by  the  promoters 
of  a  corporation  in  the  name  of,  or 
for  and  in  behalf  of,  a  contemplated 
corporation,  it  would  seem  that  an 
adoption  or  a  ratification  thereof  by 
the  corporation  after  it  had  developed 
into  a  legal  entity  would  mean  one 
and  the  same  thing,  and  would  be 
accomplished  by  one  and  the  same 
process.  True,  the  promoters  cannot 
be  the  agents  of  an  unborn  corpora- 
tion; but,  where  they  have  assumed 
to  act  for  it  and  to  contract  in  its 
name,  the  approval  and  confirmation 
of  such  acts  by  the  corporation,  when 
organization  has  been  duly  accom- 
plished, are  but  the  ratification  of  the 
acts  of  an  unauthorized  agent.  And 
the  result  is  the  same,  whether  it  is 
called  "adoption"  or  "ratification." 
Schreyer  v.  Turner  Flouring  Co. 
(1896)  29  Or.  1,  43  Pac.  719. 

In  Stone  v.  Walker  (1917)  201  Ala. 
130,  L.R.A.1918C,  839,  77  So.  554, 
which  involved  the  right  to  rescind  a 
subscription  to  stock  because  of  fraud 
on  the  part  of  the  promoters,  the  court 
says:  "In  order,  however,  for  the 
corporation  to  be  bound  by  the  acts  of 
its  promoters,  it  must,  after  it  comes 
into  existence,  do  some  act  which 
makes  the  contract  binding  on  it;  it  is 
sometimes  said  that  it  must  ratify  the 
contract,  but,  strictly  speaking,  it 
cannot  and  does  not  ratify.  As  point- 
ed out  by  the  text-writers  and  judges, 
contracts  made  by  promoters  for  the 
corporation  to  be  organized  cannot, 
in  law  or  in  equity,  be  ratified  by 
the  corporation  when  it  comes  into 
existence,  because  ratification  im- 
plies at  least  the  existence  of  a  per- 
son or  thing  in  whose  behalf  the  con- 
tract might  have  been  made,  at  the 
time  it  was  made.  Being  incapable 
of  binding  the  corporation  when  they 
were  made,  for  the  all-sufiicient  rea- 


son that  the  corporation  then  had  no 
existence,  such  contracts  cannot  after- 
wards be  ratified  by  the  body.  It  is 
held,  nevertheless,  by  many  courts, 
that  while  there  can  be  no  ratifica- 
tion of  the  contract  'qua'  contract,  yet 
there  may  be  created  an  equitable  lia- 
bility on  equitable  funds,  or,  as  it  is 
sometimes  stated,  while  it  cannot  rati- 
fy contracts  made  in  its  behalf  before 
it  had  an  existence,  yet,  after  the 
corporation  comes  into  existence,  it 
can  exercise  its  power  to  contract, 
and  may  do  so  by  accepting  the  con- 
tracts so  made  for  it,  and  thereafter 
adopting  them  as  its  own.  This  last 
doctrine  rests  upon  the  ground  that 
the  promoter's  contract  was  in  the 
nature  only  of  a  proposal,  which  the 
corporation  could  accept  or  reject 
after  it  came  into  existence.  It  does 
seem  to  us  to  be  in  keeping  with  the 
rules  of  justice  and  of  law  that,  where 
the  parties  who  made  the  contract 
intended  that  the  prospective  corpo- 
ration, when  formed,  should  become  a 
party  to  the  undertaking,  and  intended 
that  the  contract  should  be  for  the 
use  and  benefit  of  the  corporation,  and 
the  corporation  does  accept  the  benefit, 
it  thereby  adopts  the  proposed  con- 
tract as  fully  as  if  it  had  been  an 
original  party  thereto." 

In  Queen  City  Furniture  &  Carpet 
Co.  V.  Crawford  (1895)  127  Mo,  356, 
30  S.  W.  163,  which  was  an  attempt 
to  hold  the  {promoters  personally 
liable  for  equipment  purchased  for 
the  corporation,  they  contended  that 
the  corporation  alone  was  liable.  But 
the  court  held  that  at  the  time  the 
goods  were  sold  no  corporation  was  in 
existence,  and  all  that  it  ever  did  was 
to  take  over  the  equipment  from  the 
promoters.  There  being  no  respon- 
sible party,  the  promoters  were  held 
liable,  the  court  saying:  "Strictly 
speaking,  there  can  be  no  ratification 
by  a  corporation  of  a  contract  formed 
by  its  promoters  prior  to  the  comple- 
tion of  the  corporate  organization. 
The  so-called  ratification  by  the  cor- 
poration is  nothing  more  or  less  than 
the  making  of  an  original  contract. 
The  fact  that  the  corporation  makes 
the  same  contract  theretofore  made 
by  its  promoters  does  not  constitute 
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a  ratification,  but  it  is  an  orisfinal  con- 
tract of  the  corporation.  This  is 
plainly  so,  for  the  reason  that  there 
was  no  corporation  in  existence  at  the 
time  these  promoters  made  the  con- 
tract in  question,  and  the  corporation, 
in  the  so-called  adoption  of  the  con- 
tract of  its  promoters,  is  simply  .  .  . 
acting:  in  the  same  way  as  it  would 
act  in  entering  into  any  other  engage- 
ment. This  so-called  adoption  need 
not  be  shown  by  express  acts,  but  may 
be  proven  by  acquiescence,  as  any 
other  original  contract  might  be 
shown." 

In  strictness,  the  use  of  the  term' 
'^ratification"  to  describe  what  actual- 
ly occurs  is  unfortunate  because  a 
ratification  presupposes  an  act  by  one 
who  might  have  been,  but  ^as  not, 
authorized  to  perform  it,  and  of  course 
no  one  can  be  authorized  to  act  for 
a  corporation  which  has  not  yet  come 
into  being.  But  the  use  of  the  word 
is  harmless,  because  it  is  a  mere  in- 
accuracy in  attempting  to  describe 
what  in  fact  occurs. 

b.  Adoption. 

Another  term,  which  has  met  with 
more  favor  in  describing  what  takes 
place  when  the  corporation  becomes 
liable  upon  the  contract  made  by  the 
promoter,  is  "adoption."  There  is  less 
objection  to  this  term  than  there  is  to 
ratification,  but  if  the  contract  has 
actually  been  effected  between  the 
promoter  and  the  one  seeking  to  en- 
force it,  the  strict  principles  of  con- 
tract not  to  permit  a  third  person  to 
make  himself  a  party  to  it  by  mere 
adoption  without  any  consideration 
flowing  to  or  from  him. 

A  corporation  may  make  itself  re- 
sponsible for  the  acts  and  representa- 
tions of  its  promoters  by  adoption. 
Adoption  may  be  implied  from  the 
acts  or  acquiescence  of  the  corpora- 
tion, without  any  express  acceptance. 
After  a  corporation  has  knowingly  re- 
ceived the  benefits  of  an  arrangement 
or  understanding  entered  into  by  its 
promoters,  it  will  not  be  permitted  to 
deny  that  it  agreed  to  it.  Huron 
Printing  &  Binding  Co.  v.  Kittleson 
(1894)  4  S.  D.  520,  57  N.  W.  233. 

"Those  undertaking  to  organize  a 
corporation  cannot  be  its  agents  be* 


fore  it  comes  into  existence,  for  the 
apparent  reason  that  there  can  be  no 
agent  unless  there  is  a  principal. 
They  cannot  affect  it  by  representa- 
tions, or  bind  it  by  their  contracts  in 
its  behalf.  Such  contracts  can  only 
become  binding  when  ratified,  or,  to 
be  more  accurate,  adopted,  by  the  cor- 
poration after  its  existence  begins. 
While  the  promoters  of  a  corporation 
are  not  its  agents,  and  it  will  not  be 
bound  by  their  engagements,  still  it 
may  become  liable  by  adopting  them, 
and  such  adoption  may  take  place 
either  by  express  corporate  action,  or 
by  any  of  the  other  modes  by  which 
corporations  ratify  or  adopt  the  unau- 
thorized or  ofilcious  acts  of  others  in 
their  behalf,  such  as  accepting  the 
benefits  of  the  engagement  with 
knowledge  of  its  having  been  made." 
Jones  V.  Smith  (1905)  —  Tex.  Civ. 
App.  — ,  87  S.  W.  210. 

Where  one  of  the  members  of  a' 
partnership  which  has  contracted  t3 
purchase  lumber  arranges  to  have  it 
furnished  to  a  corporation  which  is  to 
be  organized  to  succeed  to  the  busi- 
ness of  the  firm,  the  conduct  of  such 
person  after  becoming  president  of 
the  corporation,  amounting  lo  a  recog- 
nition of  the  contract,  constitutes  an 
adoption  of  the  contract  by  the  cor- 
poration. Pratt  V.  Oshkosh  Match  Co. 
(1895)  89  Wis.  406,  62  N.  W.  84. 

In  Thistle  v.  Jones  (1904)  45  Misc. 
215,  92  N.  Y.  Supp.  113,  reversed  on 
other  grounds  in  (1907)  123  App.  Div. 
40,  107  N.  Y.  Supp.  840,  it  is  said  that 
while  it  is  true  that  contracts  entered 
into  by  promoters  of  corporations  can-, 
not  technically  be  ratified  by  a  cor- 
poration not  in  existence  at  the  time 
the  contract  was  made,  yet,  if  the 
agreement  appears  to  be  a  reasonable 
means  of  carrying  out  any  of  the  cor- 
poration's authorized  purposes,  it  may 
be  accepted  and  adopted  by  the  latter, 
either  at  the  time  of  formation,  or 
subsequently  through  its  usual  agen-, 
cies. 

In  an  action  for  commissions  for 
selling  real  estate,  it  was  contended 
that  defendant  could  not  be  bound  be- 
cause it  was  not  in  existence  when 
the  contract  was  made;  but  the  court 
said  the  corporation  could  assume  the 
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obligations  of  a  contract  made  before 
its  organization,  or  could  make  a  new 
one  concerning  the  same  subject-mat- 
ter with  the  parties  to  the  original 
contract.  Wasser  v.  Western  Land 
Securities  Co.  (1906)  97  Minn.  460, 
107  N.  W.  160. 

In  Quee  Drug  Co.  v.  Plant  (1900)  55 
App.  Div.  87,  67  N.  Y.  Supp.  10,  where 
it  appeared  that  the  president  of  a 
corporation  assigned  its  property  in 
payment  of  a  debt  which  he  had  prom- 
ised to  pay  prior  to  incorporation,  and 
it  did  not  appear  that  the  corporation 
had  received  the  benefit  of  the  consid- 
eration, the  court  says  that,  while  en- 
gagements of  promoters  of  a  proposed 
corporation  do  not  bind  it,  the  corpo-^ 
ration  itself  may  adopt  them  as  its 
own. 

In  an  action  to  hold  a  corporation 
liable  on  an  undertaking  by  promoters 
that  it  would  assume  and  pay  a  mort- 
gage, the  court  says  after  it  comes 
into  existence  and  operation  it  may^  by 
adopting  the  engagements  made,  for  it 
in  advance,  make  them  its  contracts, 
precisely  as  it  might  make  similar 
contracts  had  no  previous  engagement 
been  entered  into.  It  is  not  requested 
that  such  adoption  be  express;  but  it 
may  be  shown  from  acts  or  acqui- 
escence of  the  corporation,  or  its  au- 
thorized agents,  as  any  similar  con* 
tract  may  be  shown.  Battelle  v. 
Northwestern  Cement  &  Concrete  Pav. 
Co.  (1887)  37  Minn.  89,  33  N.  W.  327. 

Where  the  promoter  of  an  irrigation 
company  made  a  contract  to  deliver 
water  to  a  landowner,  who,  after  the 
organization  of  the  corporation,  at- 
tempted to  enforce  the  contract 
against  the  corporation,  Thomson,  J., 
in  a  concurring  opinion,  says:  The 
evidence  tends  strictly  to  show  that 
defendant,  immediately  after  its  or- 
ganization, adopted  his  acts  as  con- 
nected with  this  contract.  It  thus 
made  the  contract  its  own,  and  in  this 
manner,  the  preceding  rights  and  obli- 
gations of  the  promoter  accrued  to  it. 
Colorado  Land  &  W.  Co.  v.  Adams 
(1894)  5  Colo.  App.  190,  37  Pac.  39. 

In  Spiller  v.  Paris  Skating  Rink  Co. 

(1877)  L.  R.  7  Ch.  Div.  (Eng.)  368,  46 

Week.  Rep.  456,  the  patentee  of  roller 

skates  entered  into  an  agreement  for 


their  use  in  certain  rinks  which  the 
other  contracting  party  was  to  build 
and  operate,  with  the  privilege  of  as- 
sociating others  with  him  for  the  pur- 
pose. He  formed  a  corporation  and  it 
operated  under  the  contract,  but  final- 
ly refused  to  be  bound  by  the  agree- 
ment, and  a  bill  was  filed.  The  vice 
chancellor  said:  'It  is  argued  that 
a  contract  entered  into  between  cer- 
tain individuals  before  a  corporatiom 
is  formed  cannot  be  binding  on  the 
corporation,  when  formed,  but  here 
the  question  is  whether  such  a  con- 
tract cannot  be  adopted  by  the  corpo- 
ration, when  formed.  To  deny  this  is 
to  argue  against  a  long  line  of  author- 
ities." 

In  Castorland  Milk  &  Cheese  Co.  v. 
Shantz  (1919)  179  N.  Y.  Supp.  131, 
which  involved  the  right  of  a  corpora- 
tion to  enforce  a  contract,  there  is  a 
dictum  to  the  effect  that  agreements 
made  on  behalf  of  a  corporation  by  a 
promoter,  before  incorporation,  are 
binding  on  the  corporation  when  or- 
ganized, if  adopted  by  it. 

o.  OrigintU  contract. 

There  is,  of  course,  no  doubt  that 
the  corporation  could  enter  into  a  new 
contract  upon  the  same  terms  as  the 
original  one. 

In  Bradford  v.  Metcalf  (1904)  185 
Mass.  205,  70  N.  E.  40,  where,  in  antici- 
pation of  the  organization  of  a  cor- 
poration to  reclaim  land  along  a  river, 
the  associates  agreed  as  to  division  of 
the  property  and  waiver  of  claims  to 
damages  frpm  the  making  of  excava- 
tions, the  court  stated  that  the  con- 
tract did  not  bind  the  corporation 
afterwards  created.  It  could  not  af- 
fect in  any  way  the  legal  rights  of  the 
corporation.  The  corporation  could 
not  even  ratify  the  agreement  in 
terms,  for  at  the  time  of  the  agree- 
ment there  was  no  corporation  in 
existence  for  which  anyone  could  as- 
sume to  make  such  a  contract.  But  as 
to  matters  within  the  power  of  the 
corporation  under  its  charter,  it  could 
enter  into  a  new  contract  of  similar 
character. 

And  some  text-writers  have  sug- 
gested that  there  might  be  a  novation 
or  substitution  of  the  corporation  for 
the  promoters  in  the  contract,  if  the 
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proper  steps  were  taken.  But  the  the- 
ory which  seems  to  have  least  objec- 
tion is  that  the  promoter's  contract 
may  be  regarded  as  a  mere  offer  on 
the  part  of  the  one  seeking  the  con- 
tract with  the  corporation,  which  it 
may  accept  or  reject  at  its  pleasure 
when  it  comes  into  being. 

Where  a  complaint  alleged  an  agree- 
ment to  sell  property  to  a  new  cor- 
poration to  be  formed,  or  to  the  pro- 
moters, and  that  the  new  corporation 
had  been  formed  and  had  taken  pos- 
session of  the  property,  and  demanded 
the  purchase  price,  the  sustaining  of 
a  demurrer  was  affirmed  on  the  ground 
that  the  anticipated  corporation  could 
not  be  bound  by  a  contract  made  be- 
fore it  came  into  existence.  Holyoke 
Envelope  C!o.  v.  United  States  En- 
velope Ck>.  (1902)  182  Mass.  171,  65  N. 
E.  64.  But  the  court  suggested: 
"It  may  be  that,  construed  with  refer- 
ence to  the  facts,  the  document 
was  an  alternative  offer,  both  to  Dean 
and  Shibley,  to  whom  it  was  delivered, 
and  also  to  the  corporation  contem- 
plated by  it  as  possibly  to  be  formed. 
If  the  words,  It  will  sell  and  convey 
to  such  new  company,'  be  taken  to 
have  addressed  the  new  company 
when  it  came  into  being,  and  if  the 
company  then  accepted  the  offer,  there 
is  no  trouble  in  holding  the  latter  to 
the  stipulations  in  the  plaintiff's 
favor,  ....  Or  the  defendant,  al- 
though a  stranger  to  the  document, 
still  might  have  accepted  the  convey- 
ance of  the  property  mentioned,  with 
knowledge  of  the  terms  set  out  in  that 
document,  and  upon  an  express  or  im- 
plied undertaking  to  perform  them  in 
consideration  of  the  conveyance." 

When  the  promoters  of  a  corpora- 
tion have  made  a  contract  in  its  be* 
half,  to  be  performed  after  it  is  or- 
ganized, it  may  be  deemed  a  continu- 
ing« offer  on  the  part  of  the  other 
party  to  the  agreement,  unless  with- 
drawn by  him,  and  may  be  accepted 
and  adopted  by  the  corporation  after 
such  organization;  and  the  exercise 
of  any  right  inconsistent  with  the  non- 
existence of  such  contract  might  be 
deemed  conclusive  evidence  of  such 
adoption.  Weatherford,  M.  W.  &  N. 
W.  R.  Co.  V.  Granger  (1894)  86  Tex. 
350,  40  Am.  St  Rep.  837,  24  S.  W.  795. 


Where  a  contract  is  made  by  and 
with  promoters,  which  is  intended  to 
inure  to  the  benefit  of  a  corporation 
about  to  be  organized,  such  contract 
will  be  regarded  as  in  the  nature  of 
an  open  offer,  which  the  corporation 
upon  complete  organization,  may  ac- 
cept and  adopt,  or  not,  as  it  chooses; 
but  if  it  does  accept  and  adopt  and  re- 
tain the  benefits  of  it,  it  cannot  re- 
ject any  liability  under  it,  but  in  such 
case  will  be  bound  to  perform  the  con- 
tract, upon  the  principle  that  one  who 
accepts  and  adopts  a  contract  which 
ancXther  undertook  to  perform  in  his 
name,  and  on  his  behalf,  muist  take  the 
burden  with  the  benefit.  Wall  v. 
Niagara  Min.  &  Smelting  Go.  (1899) 
20  Utah  482,  59  Pac.  399. 

In  Sullivan  v.  Detroit,  Y.  &  A.  A,  R. 
Co.  (1904)  135  Mich.  661,  64  L.R.A. 
673,  106  Am.  St.  Rep.  403,  98  N.  W. 
756,  Grant,  J.,  thought  that,  if  there 
was  an  express  contract  for  services 
with  the  promoters,  there  could  not 
be  an  implied  one  with  the  corpora- 
tion. The  other  judges  did  not  agree 
to  this  position.  But  since  there  was 
another  ground  upon  which  the  deci- 
sion could  be  placed,  the  point  was 
left  undecided. 

J   IV,  Conditions  of  binding  oontmot, 

a.  Must  not  be  ultra  vires. 

To  become  a  contract  binding  on  a 
corporation,  the  subject-matter  there- 
of must  be  within  its  contracting  pow- 
er. It  is  entirely  obvious  that  if  the 
corporation  had  no  power  to  make  the 
contract,  had  the  proposition  been 
made  to  it  in  the  first  instance,  it 
would  have  no  greater  power  because 
the  proposition  came  through  a  pre- 
liminary agreement  with  the  pro- 
moter. 

A  corporation  will  not  be  bound  by 
the  contract  of  its  promoters,  \^here 
the  thing  contracted  to  be  done  is 
ultra  vires  of  the  company.  It  is 
ultra  vires  to  agree  to  pay  a  landown- 
*cr,  through  whose  estate  a  railroad  is 
to  pass,  for  his  support  to  the  scheme, 
and  such  a  contract  cannot  be  rati- 
fied. Shrewsbury  v.  North  Stafford- 
shire R.  Co.  (1845)  L.  R.  1  Eq.  (Eng.) 
593. 

A  contract  to  issue  stock  to  a  pro- 
moter, in  violation  of  a  constitutional 
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provision  that  stock  shall  not  be  is- 
sued except  for  money,  labor  done,  or 
property  actually  received  to  the 
amount  of  the  par  value  thereof,  will 
not  be  enforced.  Webster  v.  Web- 
ster Ref.  Co.  (1912)  36  Okla.  168,  47 
L.R.A.(N.S.)  697,  128  Pac.  261. 

It  is  held  in  KiRKUP  v.  Anaconda 
Amusbbient  Co.  Reported  herewith) 
ante,  441,  that  a  corporation  cannot 
adopt  an  ultra  vires  contract,  and 
therefore  cannot  ratify  a  contract  by 
a  promoter  to  issue  stock  for  promo** 
tion  services  where  the  Constitution 
provides  that  no  corporation  shall  is- 
sue stock  except  for  labor  done,  serv- 
ices performed,  or  money  or  property 
actually  received. 

There  is  no  question  that  if  the  con- 
tract is  in  fact  ultra  vires  the  corpora- 
tion cannot  be  bound  by  it,  but  the 
Constitution  permits  the  issuance  of 
stock  for  labor  performed,  and  it  is 
common  knowledge  that  a  certain 
amount  of  labor  is  absolutely  neces- 
sary for  the  establishment  of  the  cor- 
poration, and  other  courts  have  held 
that  stock  may  be  issued  in  payment 
for  such  labor.  See  subd.  X.  infra, 
especially  Re  Ballou  (1914)  215  Fed. 
810. 

A  contract  by  promoters  of  a  rail- 
road company,  in  consideration  of  be- 
ing allowed  to  carry  the  railroad  to  a 
quay  on  a  harbor  on  a  level  with  city 
streets,  to  advance  the  cost  of  prepar- 
ing plans  enlarging  the  harbor,  and 
secure  the  consent  of  -Parliament 
thereto,  is  not  binding  on  the  railroad 
company,  which  does  not  extend  its 
lines  to  the  harbor,  because,  as  it  was 
beyond  the  power  of  the  directors  to 
have  bound  the  corporation  upon  such 
a  contract  had  the  corporation  been  in 
existence,  it  cannot  be  bound  by  the 
contracts  of  promoters  for  such  pur- 
pose. The  opinion  was  delivered  by 
Cranworth,  Ld.  Ch.,  and,  in  answering 
the  argument  that  the  corporation  was 
bound  by  the  acts  of  its  promoters,  he 
said:  ^'Suppose  this  question  not  to 
be  settled  by  the  authority  of  previous 
decisions,  I  cannot  think  that  the 
proposition  thus  put  forward  by  the 
respondents  can  be  supported.  It  pro- 
ceeds on  the  ground  that  the  com- 
mittee  of  management   ought   to  be 


treated  in  the  nature  of  agents  for  the 
company  which  owes  its  existence  to 
their  exertions;  and  that,  when  the 
company  came  into  being,  it  was  from 
its  very  birth,  so  to  say,  bound  to  ful- 
fil the  contracts  by  which  its  projec- 
tors had  stipulated  that  it  should  be 
bound.     This  reasoning  rests  on  the 
assumption  that  a  railway  company, 
when  established  by  Parliament,  is  in 
substance,  though  not  in  form,  a  body 
succeeding  to  the  rights  and  coming 
into  the  place  of  the  projectors.    On 
no  other  hypothesis  can  such  a  com- 
pany  be   bound    by   engagements   to 
which   it  was   not   a  party.     .     .     . 
When  such  a  body  applies  for  an  act 
of  incorporation,  what  they  ask  of  the 
legislature  is  not  an  act  incorporating 
and  giving  powers  to  those  only  who 
are  applying, — not  necessarily,  even, 
incorporating   and   giving  powers   to 
any  of  them, — but  an  act  incorporating 
all  persons  who  may  be  willing  to  sub- 
scribe the  specified  sums,  and  so  to  be- 
come shareholders  in  the  company.    If 
the  legislature  accedes  to  such  an  ap- 
plication, the  act,  when  passed,   be- 
comes  the   charter   of   the   company, 
prescribing  its  duties  and  declaring 
its  rights,  and  all  persons  becoming 
shareholders  have  a  right  to  consider 
that  they  are  entitled  to  all  the  bene- 
fits held  out  to  them  by  the  act,  and 
liable  to  no  obligations  beyond  those 
which  are  there  indicated.  . .    .    .    If 
such  secret  or  unexpressed  terms  are 
to  be  held  binding  on  those  who  take 
shares,  the  result  may  be  ruinous  to 
those  who  act  on  the  faith  of  what 
appears  on  the  face  of  the  legislative 
incorporation.     .    .    .    The  statutory 
powers  are  given  on  the  faith  of  the 
terms  apparent  on  the  act  itself.     It 
may  well  be  that  the  additional  terms, 
if  communicated  to  Parliament,  would 
have  prevented  the  passing  of  the  act 
at  all.    Special  terms  as  to  particular 
cases  or  particular  persons  are  often 
made  the  subject  of  special  clauses, 
and  then  neither  the  legislature  nor 
any  person  taking  shares   can   com- 
plain.   ...    I  cannot  accede  to  the 
argument  that  the  distinction  between 
the  company,  and  those  who  may,  pile- 
viously  to  its  formation,  have  entered 
into  contracts  purporting  to  bind  it» 
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is  one  of  a  technical  nature,  or  calcu^ 
lated  to  occasion  substantial  injustice 
to  anyone.  ...  In  holding  that  the 
company  is  a  body  different  from  its 
projectors,  in  substance  as  well  as  in 
form,  I  am  acting  on  what  is  the  mere 
truth,  and  no  injustice  can  arise  to 
those  who  have  dealt  with  the  projec- 
tors, for  against  them,  and  all  under 
whose  authority  they  acted,  there  will 
be  a  clear  right  of  action  if  the  com^ 
pany  does  not  fulfil  the  engagements 
which  they  have  contracted  that  it 
shall  perform;  and  that  is  surely  all 
which  those  who  have  dealt  with  the 
projectors  can  claim  as  their  right. 
For  these  reasons  I  am  of  opinion 
that,  on  principle,  there  is  no  ground 
for  holding  that  a  company  is  bound 
by  any  engagement  made  by  those 
who  obtained  its  act  of  incorporation, 
unless  those  engagements  are  em- 
bodied in  the  terms  of  the  act  itself." 
Caledonian  &  D.  Junction  R.  Co.  v. 
Helensburgh  Harbor  Trustees  (1856) 
2  Jur.  N.  S.  (Eng.)  695.  And  he  dis- 
tinguishes cases  in  which  the  con- 
tracts had  been  enforced  on  the 
ground  that  they  were  contracts  to  do 
things  warranted  by  the  terms  of  the 
incorporation. 

In  Leominster  Canal  Co.  v.  Shrews- 
bury &  H.  R.  Co.  (1857)  3  Kay  &  J. ' 
654,  69  Eng.  Reprint,  1272,  26  L.  J. 
Ch.  N.  S.  764,  3  Jur.  N.  S.  930,  5  Week. 
Rep.  868,  it  was  held  that  the  author- 
ity of  the  above  case  went  to  this  ex- 
tent only;  that  what  directors  cannot 
do  after  the  incorporation  of  the  com- 
pany provisional  directors  certainly 
cannot  do  before,  for  the  purpose  of 
binding  the  stockholders  of  the  cor- 
poration. Therefore,  where  a  rail- 
road company  had  no  authority  to 
buy  a  canal,  a  contract  by  the  promot- 
ers of  the  railroad,  to  purchase  the 
canal  if  its  directors  would  withhold 
opposition  to  the  railroad  charter,  was 
not  enforceable. 

The  corporation  cannot,  by  adopt- 
ing or  ratifying  an  agreement  of  pro- 
moters, provide  for  the  management 
of  corporate  affairs  in  a  manner  dif- 
ferent from  that  prescribed  by  the 
statute  under  which  the  corporation 
is  organized.  Bond  v.  Atlantic  Terra 
Cotta  Co.  (1910)  137  App.  Div.  671, 
17  A.L.R.— 30. 


122  N.  Y.  Supp.  425,  reversing  (1910) 
66  Misc.  546,  123  N.  Y.  Supp.  1085. 

But  in  Burden  v.  Burden  (1896)  8 
App.  Div.  160,  40  N.  Y.  Supp.  499,  af- 
firmed in  (1899)  159  N.  Y.  287,  59  N. 
E.  17,  it  appeared  that  partners  who 
owned  a  manufactory  entered  into  an 
agreement  for  the  formation  of  a  cor- 
poration to  carry  on  the  business. 
The  agreement  provided  for  the 
shares  of  stock  to  be  held  by  each,  and 
the  respective  rights  of  the  parties  in 
case  either  wished  to  sell  any  of  his 
stock.  Subsequently,  one  sold  some 
stock  to  qualify  new  directors,  and 
had  them  elected  to  the  board,  in  con- 
travention, as  the  other  alleged,  of  the 
terms  of  the  agreement.  The  latter 
then  brought  suit  for  relief.  It  does 
not  appear  from  the  report  of  the  case 
whether  or  not  the  corporation  was 
made  a  party  to  the  suit,  but  the  ap- 
pellate division  stated  that  the  pro- 
moters and  the  incorporators  were  the 
same  persons — were  the  only  stock- 
holders and  trustees.  The  stock  was 
issued  and  distributed  and  the  divi- 
dends made  in  accordance  with  the 
terms  of  the  agreement.  Under  these 
circumstances,  it  could  not  be  dis- 
puted that  the  agreement  was  binding 
on  the  corporation,  and  should  be 
read  and  construed  in  connection  with 
the  certificate.  The  court  of  appeals 
assumed  for  the  purpose  of  the  case 
that  the  promoter's  agreement  might 
be  regarded  as  an  essential  part  of  the 
charter,  and  the  case  then  turned  on  a 
construction  of  the  agreement. 

A  contract  by  the  promoters  of  a 
corporation  with  the  inhabitants  of  a 
certain  city,  to  locate  the  head  office 
of  the  corporation  in  such  city  in  con- 
sideration of  their  contributing  cer- 
tain sums  toward  the  expense  of  in- 
corporation, office  rent,  and  other  nec- 
essary expenses,  was  held  not  enforce- 
able by  injunction  against  removal  by 
the  corporation,  when  it  came  into  ex- 
istence, although  the  funds  were  con- 
tributed, and  the  corporation  received 
the  benefit  of  them  for  a  considerable 
time.  Park  v.  Modern  Woodmen 
(1899)  181  m.  214,  54  N.  E.  932.  The 
court  says  the  decided  weight  of  au- 
thority is  that  contracts  of  this  char- 
acter, made  by  proposed  promoters  of 
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a  corporation,  do  not  render  the  latter 
liable  thereon.  The  court  further 
says :  **Whilst  contracts  of  this  char- 
acter, made  by  a  promoter,  may  be 
ratified  by  the  corporation,  and  the 
benefits  it  has  accepted  may  be  en- 
forced against  it  to  the  extent  that  it 
may  be  rendered  liable  for  damages 
for  failing  to  comply  therewith  where 
there  is  such  a  ratification,  yet  all 
subsequent  members  or  stockholders 
cannot  be  precluded,  nor  the  welfare 
of  the  corporation  jeopardized  or  pre- 
judiced, by  requiring  it  to  perform 
some  contract  perpetually,  where  the 
interests  of  almost  every  person  con- 
nected with  the  association  or  corpo- 
ration may  be  disastrously  affected 
thereby.  In  case  of  ratification,  com- 
pensation may  be  had  in  damages  for 
a  violation  thereof."  The  basis  of  the 
decision  seems  to  be  that  the  location 
•of  the  head  office  is  a  charter  matter, 
which  may  be  changed  at  will  by  the 
legislature,  and  that  no  contract  can 
prevent  such  alteration. 

But  in  Bobzin  v.  Gould  Balance 
Valve  Co.  (1908)  140  Iowa,  744,  118 
N.  W.  40,  in  which  it  appeared  that 
the  promoters  agreed  that,  in  return 
for  stock  subscriptions,  the  corpora- 
tion should  be  located  at  a  certain  . 
place,  the  court  held  that  when  the 
corporation  accepted  the  money  on 
iiuch  subscriptions,  and  so  located  the 
plant,  it  was  bound  by  the  contract. 
The  court  said:  'It  is  well  settled 
that  a  corporation  may  ratify  even  an ' 
ultra  vires  act  so  as  to  bind  itself, 
when  it  has  received  and  retained 
benefits  on  account  thereof." 

In  State  ex  rel.  Hadley  v.  People's 
United  States  Bank  (1906)  197  Mo. 
574,  94  S.  W.  953,  a  receiver  was 
sought  because  of  the  failure  of  a 
bank  to  fulfil  the  promises  of  the  pro^ 
motor  to  the  subscribers,  with  respect 
to  the  management  of  the  bank.  The 
court,  after  recognizing  the  fact  that 
the  corporation  is  not  bound  by  the 
contracts  of  its  promoters,  but  may 
ratify  them,  says  the  most  that  can  be 
deduced  from  the  record  is  that  the 
bank,  by  accepting,  presumably  with 
full  knowledge,  the  benefits  of  the 
subscriptions,  intended  to  ratify  the 


same,  and  thereby  became^liable  to  the 
nonagreeing  stock  subscriber  for  non- 
performance. But  the  court  held  that, 
since  the  subscribers  were  not  object- 
ing, the  state  had  no  standing  to  ask 
for  a  receiver. 

5.  Knowledge   of   facts  necessary. 

Since  a  meeting  of  minds  is  neces- 
sary to  the  formation  of  a  contract,  a 
corporation  will  not  be  bound  by  acts 
or  resolutions  looking  to  the  adoption 
of  a  prior  contract  of  its  promoters, 
unless  its  responsible  officers  have,  or 
are  chargeable  with,  knowledge  of  the 
facts  upon  which  it  is  acting.  Buf- 
fington  V.  Bardon  (1891)  80  Wis.  635, 
50  N.  W.  776. 

It  is  said  in  Teeple  v.  Hawkeye  Gold 
Dredging  Co.  (1908)  137  Iowa,  206. 
114  N.  W.  906,  that,  "assuming  that 
ratification  may  be  implied  from  an 
acceptance  and  retention  of  the  pro- 
ceeds or  benefits  of  such  a  contract  [of 
promoter  before  incorporation],  still, 
two  things,  in  addition  to  the  fact  that 
the  benefits  of  the  contract  came  into 
the  hands  of  the  company,  are  essen- 
tial to  be  proven — the  ratification 
must  be  by  the  officer  or  governing 
body  having  authority  to  make  or  to 
enter  into  such  a  contract,  and  the 
ratification  must  be  upon  full  knowl- 
edge." 

And  it  is  held  in  Pitts  v.  D.  M. 
Steele  Mercantile  Co.  (1898)  75  Mo. 
App.  221,  that,  in  order  to  bind  a  cor- 
poration by  way  of  ratification  by  ac- 
ceptance of  benefits,  it  must  be  shown 
that  the  corporation  acted  with  full 
knowledge  of  all  material  facts  con- 
nected with  the  transaction;  especial- 
ly the  existence  of  the  contract,  its 
nature,  and  consideration. 

Ratification  by  a  corporation  of  a 
contract  of  its  promoters  will  not  be 
presumed  by  acceptance  of  benefits, 
unless  actual  notice  of  the  specific 
contract  out  of  which  the  benefits 
arise  is  made  to  appear.  Where, 
therefore,  promoters  of  a  contract 
agreed  to  pay  an  agent  for  advances 
and  services  incident  to  the  organi- 
zation, he  cannot  recover  against  the 
corporation  merely  because  it  became 
incorporated,  where  it  appeared  that 
the  only  corporators  who  knew  of  the 
contract  were  the  two  promoters  who 
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made  it.  Rideout  v.  National  Home^ 
stead  Asso.  (1910)  14  Cal.  App.  349, 
112  Pac.  192. 

Where  the  owner  of  an  ironworks 
agreed  with  certain  persons  that  if 
they  would  organize  a  corporation  to 
buy  the  works,  they  should  have  a  cer- 
tain amount  for  their  services,  and 
the  articles  of  association  required 
the  directors  to  pay  all  expenses  of 
organization,  it  was  held  that  but  for 
the  concealment  of  the  contract  the 
plaintiff  would  have  had  a  good  claim 
against  the  corporation,  although  it 
never  did  business,  but  was  soon 
wound  up.  But  since  the  agreement 
was  concealed,  it  was  regarded  as  a 
fraud  on  the  stockholders,  and  since 
the  corporation  had  never  received 
any  benefit  from  the  services,  the 
claim  was  rejected.  The  court  says 
that  an  action  could  not  be  maintained 
on  legal  grounds,  because  the  corpora- 
tion was  not  in  existence  at  the  time 
the  services  were  performed,  and  the 
articles  only  gave  authority  to  pay  the 
costs,  and  did  not  constitute  a  con- 
tract to  pay  them ;  but  that  if  the  cor- 
poration could  properly  be  considered 
to  have  received  any  direct  benefit 
from  the  services,  it  would,  in  equity, 
be  bound  to  pay  for  them.  Re  Here- 
ford &  S.  W.  Waggon  &  Engineering 
Co.  (1876)  L.  R.  2  Ch.  Div.  (Eng.)  621, 
46  L.  J.  Ch.  N.  S.  461. 

«.  Must  be  tvith  incorporation  in  view. 

If  the  true  theory  upon  which  a  cor- 
poration is  held  liable  is  that  the  offer 
is  a  continuing  one,  to  be  accepted  or 
rejected  by  it,  it  must  of  necessity 
have  been  made  with  the  fact  in  view 
that  a  corporation  was  to  be  formed, 
because  if  the  proposition  is  made  to 
the  promoters  merely,  with  no  idea 
that  a  corporation  is  to  be  formed 
which  may  take  the  benefit  of  it,  the 
corporation  cannot  take  advantage  of 
it  any  more  than  any  other  stranger. 

Therefore,  the  plaintiff  must  show 
either  an  express  promitje  by  the  new 
corporation,  or  that  the  contract  was 
made  with  persons  then  engaged  in  its 
formation,  and  taking  preliminary 
steps  thereto;  and  that  the  contract 
was  made  on  behalf  of  the  new  cor- 
poration, in  the  expectation  on  the 
part  of  plaintiff,  and  with  the  assur- 


ance on  the  part  of  the  projectors,  that 
it  would  become  a  corporate  debt;  and 
that  the  corporation  afterwards  en- 
tered upon  and  enjoyed  the  benefit  of 
the  contract,  and  by  no  other  title 
than  that  derived  through  it.  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Perry  (1881)  37 
Ark.  164.  In  that  case,  which  was  ^n 
action  for  services  rendered  in  the 
construction  of  defendant's  railroad 
at  the  request  of  its  promoters  before 
incorporation,  the  court  said:  "It 
should  appear  that  the  view  of  future 
organization  was  mutual  between  the 
contracting  parties,  and  that  the 
labor,  material,  etc.,  were  furnished, 
at  the  time,  on  behalf  of  the  future 
company,  wtih  the  view,  authorized  by 
the  assurances  of  the  projectors,  that 
the  company,  when  chartered,  would 
assume  the  debt  as  created  in  its  be- 
half. In  such  case  only  would  the  ac- 
ceptance of  benefits  of  the  contract 
amount  to  a  ratification,  and  implied 
promises  at  law,  although  there  still 
might  arise  an  obligation  on  a  promise 
expressed  and  accepted."  The  action 
finally  failed  ((1884)  44  Ark.  383) 
because  the  court  was  not  convinced 
that  it  was  a  case  of  a  contract  made 
with  promoters  of  a  future  corpora- 
tion, upon  the  credit  of  the  corporation 
to  be  formed,  and  with  the  intention, 
mutually  entertained,  that  the  cor- 
poration should  be  bound  when  organ- 
ized. But  the  credit  was  extended  to 
individuals,  and  not  to  the  projected 
corporation. 

A  corporation,  formed  by  a  purchas- 
er of  real  estate  and  one  interesting 
him  in  the  project,  is  not  liable  upon 
an  agreement  by  the  latter  with  the 
agent  who  employed  him  that,  if  such 
agent  would  relinquish  his  interest  in 
the  transaction  and  right  to  commis- 
sions, the  employee  would  pay  him  a 
certain  amount,  where  the  corporation 
was  not  then  in  contemplation,  and 
never  made  any  promise  or  did  any- 
thing to  render  itself  liable  to  pay 
commissions  to  the  agent  on  account 
of  the  sale  of  the  land.  Mitchell  v. 
Gifford  &  Co.  (1910)  133  Ga.  823,  67  S. 
E.  197. 

d.  Contract  must  "be  formed  "between  cor^ 
poration  and  beneficiary. 

In  Kerridge  v.  Hesse  (1839)  9  Car. 
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&  P.  (Eng.)  200,  where  a  secretary  to 
a  committee  to  form  a  railroad 
brought  an  action  for  salary  against 
its  promoters,  Alderson,  B.,  said  the 
real  question  is  whether  the  plaintiff 
agreed  that  he  was  not  to  look  for 
payment  from  members  of  the  com- 
mittee individually,  but  was  only  to 
be  paid  from  the  depositors'  instal- 
ments in  case  the  corporation  was 
formed. 

Melhado  v.  Porto  Alegre  &  N.  H.  & 
B.  R.  Co.  (1874)  L.  R.  9  C.  P.  (Eng.) 
503,  was  an  action  by  promoters 
where  the  articles  of  association  au- 
thorized the  directors  to  pay  such  ex- 
penses as  they  might  consider  might 
be  deemed  and  treated  as  preliminary 
expenses.  The  directors  had  not  ap- 
proved the  claim,  and  it  was  therefore 
rejected.  The  chief  justice  states  that 
he  reaches  this  conclusion  somewhat 
reluctantly,  because  it  does  seem  just, 
in  general,  that  if  a  corporation  takes 
the  benefit  of  the  work  and  expendi- 
ture by  which  its  existence  has  been 
rendered  possible,  and  voluntarily 
comes  into  existence  on  the  terms  that 
it  shall  be  liable  to  pay  for  such  work 
and  expenditure,  that  a  cause  of  ac* 
tion  should  be  given.  The  opinion  of 
Brett,  J.,  however,  seems  to  bring  the 
case  more  nearly  within  the  scope  of 
this  annotation.  He  states :  "We  may 
be  entitled  to  assume  .  .  .  that  be- 
fore the  company  came  into  existence 
certain  persons  had  agreed  with  the 
plaintiffs  that,  if  they  would  advance 
money  for  the  purpose  of  floating  the 
company,  when  the  company  was 
formed  it  should  repay  them."  Plain- 
tiffs did  advance  the  necessary  money, 
and  after  the  corporation  was  formed 
the  directors  did  resolve  that  the 
plaintiffs  ought  to  be  paid,  and  that 
they  should  be  paid.  Yet  notwith- 
standing this  fact  they  could  not  re- 
cover. He  continues:  "There  is  no 
contract,  in  my  judgment,  of  any  sort, 
upon  which  they  can  sue,  and  unless 
there  be  a  contract  of  some  sort  be- 
tween them  and  the  company,  I  do  not 
see  that  they  can  have  any  cause  of 
action.  No  contract  made  with  them 
before  the  existence  of  the  company 
can  be  ratified  by  the  company."  It 
was  suggested  that  by  taking  advan- 


tage of  the  work  and  expenditure,  and 
coming  into  existence  through  them, 
the  corporation  gave  rise  to  an  im- 
plied contract  to  remunerate  them. 
But  the  judge  says:  "It  seems  to  me 
that  the  defendant's  counsel  gave  the 
right  answer  to  this  suggestion  when 
he  said  that,  if  that  were  so,  promot- 
ers might  in  all  cases  sue  the  company 
for  the  expenses  of  the  promotion.  I 
apprehend  that  all  the  decisions  on 
this  subject  show  that  they  cannot  do 
so."  It  will  be  noticed  that  that  was 
an  action  at  law,  and  that  the  suit 
was  by  the  promoters  themselves, 
without  anything  directly  to  show  a 
contract  that  the  corporation  should 
pay,  and  therefore  there  was  little 
upon  which  an  implied  contract  to  pay 
could  be  based. 

The  adoption  and  completion,  by  a 
corporation  organized  to  take  over  the 
business  of  a  partnership,  of  contracts 
which  the  partners  had  undertaken  to 
perform,  do  not  render  the  corpora- 
tion liable  for  agents'  commissions  in 
securing  the  contracts  originally. 
But  where  the  parties  to  the  agency 
contract,  and  the  directors  and  of- 
ficers of  the  corporation  intended  that 
the  agency  contract  should  be  as- 
sumed, and  the  promoters  became  the 
ofiicers  of  the  corporation,  and  the 
agents  were  requested  to  continue  to 
serve  the  corporation  on  the  same 
terms  as  they  worked  for  the  partner- 
ship, and  all  the  debts  of  the  partner- 
ship were  paid  by  the  corporation,  the 
corporation  was  held  to  have  assumed 
liability  for  the  agents'  commissions. 
Hall  V.  Herter  Bros.  (1894)  83  Hun,  19,. 
31  N.  Y.  Supp.  692. 

In  an  action  to  recover  the  contract 
price  for  work  performed  under  a  con- 
tract entered  into  before  defendant 
became  incorporated,  the  court  said 
it  is  true,  in  principle,  that  the  adop- 
tion of  such  a  contract,  made  for  its 
benefit  by  a  corporation  thereafter 
formed,  amounts  to  a  new  contract  re- 
quiring a  sufficient  consideration;  but 
where  such  appears  it  imposes  an 
equally  valid  obligation  as  though 
made  with  the  corporate  entity  in  the 
first  instance.  And  the  court  held 
that  the  adoption  of  the  contract,  and 
performing    services    and    receiving 
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ceiupensatioii  therefor,  was  a  suf« 
ficient  cansideration.  Richard  Brown 
&  Son  Contracting  Co.  v.  Bambrick 
Bros.  Constr.  Co.  (1910)  150  Mo.  App. 
505,  181  S.  W.  184 

Where  plaintiff's  employer  stated 
that  he  would  pay  for  the  services,  the 
mere  fact  that  a  corporation  was  or- 
ganized to  take  advantage  of  the  con^ 
tract  which  plaintiff  secured  does  not 
render  it  liable  for  such  compensa* 
tion.  Wilbur  v.  New  York  Electric 
Constr.  Co.  (1891)  26  Jones  &  S.  589, 
12  N.  Y.  Supp.  456. 

In  Teeple  v.  Hawkeye  Gold  Dredg- 
ing Ck).  (1908)  137  Iowa,  206,  114  N. 
W.  906,  which  was  an  action  to  en- 
force a  promoter's  contract  to  give 
plaintiff  a  commission  in  stock  on  all 
stock  sold  by  him,  it  is  said  that  the 
fact  that  proof  of  ratification  is  essen- 
tial to  a  right  of  recovery  by  plaintiff 
is  not  made  a  subject  of  question,  as 
it  could  not  well  be.  It  was  contended 
that  the  corporation  took  and  retained 
the  benefit  of  plaintiff's  services,  and 
by  that  ratification  must  be  implied. 

A  corporation  is  not  liable  upon  a 
promise  to  a  stranger  who  is  in  no 
way  a  party  to  the  contract.  Lorillard 
V.  Clyde  (1890)  122  N.  Y.  498,  10 
L.RJI.  113,  25  N.  E.  917. 

e.  Necessity  of  majority  oeUon. 

The  idea  appears  in  a  few  cases 
that,  in  order  to  make  a  contract  bind- 
ing on  the  corporation,  a  majority  of 
the  promoters  must  unite  in  the  prom- 
ise. 

In  denying  liability  for  services  and 
expenditures  of  a  promoter  of  a  rail- 
road, the  court  in  BelFa  Gap  R.  Co.  v. 
Christy  (1875)  79  Pa.  54,  21  Am.  Rep. 
39,  while  recognizing  that  there  might 
be  cases  where  the  corporation  could 
not  take  the  benefit  without  taking 
the  burden,  said :  "But  the  projectors 
or  promoters  of  the  enterprise,  within 
the  meaning  of  the  rule  referred  to, 
evidently  must  be  a  majority,  at 
least,  of  such  persons,  and  not  one, 
two,  or  three,  or  a  small  minority 
thereof.  Such  minority  can  have  no 
more  authority  to  bind  the  association 
or  corporation  in  its  incipient  or  in- 
choate condition  than  they  would  have 
to  bind  it  if  fully  organized.    In  this 


case  the  two  or  three  persons  who,  it 
is  alleged,  promised  the  plaintiff  to 
see  him  paid,  bound  no  one  but  them- 
selves. They  had  no  authority  to 
speak  for  anyone  else.  In  the  absence 
of  any  such  authority,  and  of  any  sat- 
isfactory proof  that  the  result  of  the 
plaintiff's  labor  and  expenditures  was 
accepted  and  enjoyed  by  the  corpora- 
tion, that  it  used  the  plaintiff's  survey, 
or  located  its  road  upon  any  consid- 
erable portion  of  the  line  thereof,  the 
court  below  should  have  instructed 
the  jury  that  the  defendants  were  not 
liable." 

In  Tift  V.  Quaker  City  Nat.  Bank 
(1891)  141  Pa.  550,  21  Atl.  660,  where 
the  promise  to  pay  for  securing  sub- 
scriptions to  stock  was  made  by  a 
single  promoter,  the  corporation  was 
held  not  liable,  but  the  court  says  the 
promise  was  made  by  a  single  promot- 
er, and  there  is  no  evidence  of  a  subse- 
quent ratification  by  the  corporation. 

In  Clarke  v.  Omaha  &  S.  W.  R.  Co. 
(1877)  5  Neb.  814,  the  action  was  to 
enforce  a  contract  by  which  plaintiff 
became  entitled  to  compensation  for 
the  surveys  and  right  of  way  turned 
over  to  defendant,  and  the  court  said 
it  is  contended  that  the  prior  agree- 
ment was  made  by  promoters  before 
the  charter,  and  for  this  reason  it  may 
be  enforced.  "It  is  not  doubted  that 
the  majority  of  persons  associated  for 
a  common  object,  intending  to  procure 
a  charter,  may  authorize  acts  to  be 
done  not  contrary  to  public  policy  and 
sound  morality,  and  if  such  acts  are 
accepted  by  the  corporation,  they  must 
be  taken  cum  onere;  but  the  minority 
of  such  persons  cannot  authorize  such 
acts  to  be  done." 

A  contract  by  one  promoter  of  a 
mining  corporation  hiring  a  superin- 
tendent at  a  stated  salary,  which  is 
not  assented  to  by  the  other  promot- 
ers, or  by  the  corporation,  is  not  bind- 
ing on  the  corporation.  Stevenson 
V.  Dubuque  Level  &  Lead  Min.  Co. 
(1872)  84  Iowa,  577. 

tl  would  seem,  however,  that  this 
idea  is  without  foundation  to  support 
it.  The  promoters  cannot  make  a  con- 
tract which  will  bind  the  corporation, 
no  matter  how  unanimous  they  may 
be,  and  if  the  contract  made  is  regard- 
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ed  as  a  mere  offer,  for  acceptance  or 
rejection  by  the  corporation,  it  cannot 
matter  how  few  of  the  promoters 
agree  in  presenting  it. 

F«  What  nuikea  ayntract  hinding, 

a,  IncorporatUm. 

If  it  is  true  that  there  must  be  a 
meeting  of  minds  between  the  cor- 
poration and  the  one  making  the 
proposition,  the  circumstances  are 
very  few  in  which  the  mere  securing 
of  a  charter  and  perfecting  its  organi- 
zation by  the  corporation  would  make 
it  a  party  to  the  contract.  Only  where 
it  acts  with  knowledge  that  such  a 
course  on  its  part  will,  under  the 
terms  of  the  proposition  made,  be 
deemed  to  be  an  adoption  of  the  con- 
tract, will  it  have  that  effect. 

KiRKUP  V.  Anaconda  Amusement 
Co.  (reported  herewith)  ante,  441, 
holds  that  the  promoter's  contract  does 
not  ipso  facto  become  the  contract  of 
the  corporation  by  its  mere  organiza- 
tion. ^ 

A  promoter  cannot  recover  a  com- 
mission on  the  sales  of  a  corporation 
for  a  series  of  years,  for  services  in 
securing  subscriptions  to  stock,  if 
such  agreement  was  not  agreed  to  by 
the  majority  of  the  promoters,  was  not 
understood  by  those  taking  advantage 
of  his  efforts,  and  was  distinctly  repu- 
diated by  the  directors  when  the  cor- 
poration was  formed.  Van  Zandt  v, 
St.  Louis  Wholesale  Grocery  Co. 
(1917)  196  Mo.  App.  640,  190  S.  W. 
1050.  The  court  says:  "We  are  un- 
willing to  hold  that,  by  the  mere  fact 
of  accepting  incorporation  and  pro- 
ceeding aa  a  corporate  body,  the  cor- 
poration, as  such,  could  be  made  liable 
on  any  such  contract  by  a  few  of  its 
promoters,  and  we  venture  to  go  fur- 
ther and  say  that  we  do  not  believe 
that  it  was  within  the  power  of  any 
promoter,  in  any  such  manner  as  here 
claimed,  to  encumber  the  whole  prop- 
erty of  the  corporation — all  of  its 
business.  We  are  aware  that  there 
are  some  cases  which  seem  to  hold 
that  mere  services  in  procuring  the 
sale  or  subscriptions  to  the  capital 
stock  of  a  proposed  corporation  are 
such  services,  when  rendered  at  the 
instance  of  the  promoters,  as  imposed 


an  obligation  on  the  corporation,  when 
formed,  to  pay  the  reasonable  value  of 
those  services.  .  .  .  We  find  po 
authority  in  our  state  authorizing  any 
such  conclusion,  and,  in  the  absence  of 
controlling  decisions  of  our  own 
courts,  we  are  unwilling  to  sanction 
such  a  rule.  Here  we  have  nothing  to 
carry  knowledge  to  the  stockholders 
as  a  body,  or  even  a  majority  of  them, 
nor  is  there  any  proof  even  tending: 
to  show  ratification  by  the  stockhold- 
ers of  any  agreement  by  which  the  as- 
sets of  the  corporation  which  they 
were  invited  to  become  a  part  of  were 
subject  to  any  burden  for  prelinfinary 
work  of  organization — a  burden  which 
might  have  'killed'  the  organization 
at  its  start." 

Where  the  promoters  agree  that 
each  shall  have  a  certain  proportion 
of  the  stock  when  the  corporation  is 
organized,  so  far  as  the  then  members 
are  concerned,  the  agreement  becomes 
as  effectual  as  if  a  part  of  the  cor- 
porate act.  Chater  v.  San  Francisco 
Sugar  Ref.  Co.  (1861)  19  Cal.  220. 
The  court  says:  "Suppose  A,  B,  and 
C  agree  to  form  a  corporation  for 
running  stages,  and  put  in  each 
$10,000,  but  there  are  to  be  no  certifi- 
cates of  stock  issued  and  no  debts  in- 
curred. This  agreement  precedes,  of 
course,  the  incorporation;  and  sup- 
pose the  money  is  paid  before  the 
corporate  act  is  consummated.  The 
corporation  is  formed  and  proceeds  to 
do  business.  Will  it  be  contended 
that  these  men  are  not  entitled  to 
their  respective  shares  of  the  profits, 
etc.,  from  the  mere  fact  that  all  this 
occurred  before  the  technical,  ideal 
thing — the  corporation — ^was  called 
into  existence?  The  truth  is,  the 
corporation  under  our  system,  follow- 
ing such  an  agreement,  would  be  the 
mere  agency  of  the  associates,  created 
for  the  sake  of  convenience  in  carry- 
ing out  the  agreement,  as  between 
those  who  made  the  bargain;  the  dif- 
ferent characters  or  forms  in  which, 
or  by  which,  the  bargain  was  made, 
and  the  order  in  which  the  several 
parts  of  it  were  executed,  make  no 
substantial  difference  in  the  obliga- 
tion." 

There  is  a  series  of  cases  in  England 
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where,  to  secure  a  withdrawal  of  op- 
position to  a  proposed  charter  for  a 
railroad,  a  promise  has  been  made  to 
the  objector,  in  which  the  courts  have 
held  that  the  incorporation  itself 
bound  the  corporation  to  perform  the 
contract;  since  the  very  fact  that  the 
corporation  is  enabled  to  secure  its 
charter  shows  that  it  accepts  the  bene- 
fit of  the  contract,  and  therefore  is 
bound  by  it. 

The  leading  case  upon  the  question 
is  Edwards  v.  Grand  Junction  R.  Co. 
(1836)  1  Myl.  &  C.  650,  40  Eng.  Re- 
print, 525.  In  that  case,  to  secure  the 
withdrawal  of  objection  to  a  railroad 
charter,  promoters  agreed  with  the 
trustees  of  certain  highways  which 
would  be  affected  by  construction  of 
the  road  that  the  railroad  would  in- 
sert in  the  constitution  certain  con- 
ditions insisted  on  by  the  trustees, 
and  the  action  was  brought  to  enforce 
the  agreement  against  the  railroad 
company.  The  corporation  contended 
that,  being  now  incorporate,  it  was 
not  bound  by  anything  that  might  have 
passed,  or  by  any  contract  which  might 
have  been  entered  into  by  the  promot- 
ers of  the  corporation  before  the  ac- 
tual incorporation.  Lord  Cottenham, 
however,  said:  "The  objection  rests 
upon  grounds  purely  technical,  and 
those  applicable  only  to  actions  at 
law.  ...  It  cannot  be  denied  ..  .  . 
that  the  act  of  Moss  was  the  act  of 
the  projectors  of  the  railway;  it  is 
therefore  the  agreement  of  the  parties 
who  were  seeking  an  act  of  incorpo- 
ration that,  when  incorporated,  certain 
things  should  be  done  by  them.  But 
the  question  is  not  whether  there  be 
any  binding  contract  at  law,  but 
whether  this  court  will  permit  the 
company  to  use  their  powers,  under 
the  act,  in  direct  opposition  to  the  ar- 
rangement made  with  the  trustees 
prior  to  the  act,  upon  the  faith  of 
which  they  were  permitted  to  obtain 
such  powers.  If  the  company  and  the 
projectors  cannot  be  identified,  still  it 
is  clear  that  the  company  have  suc- 
ceeded to,  and  are  now  in  possession 
of,  all  that  the  projectors  had  before; 
they  were  entitled  to  all  their  rights 
and  subject  to  all  their  liabilities.  If 
anyone    had    individually    projected 


such  a  scheme,  and  in  prosecution  of 
it  had  entered  into  arrangements,  and 
then  had  sold  and  assigned  all  his  in- 
terest in  it  to  another,  there  would 
be  no  legal  obligation  between  those 
who  had  dealt  with  the  original  pro- 
jector and  such  purchaser;  but  in  this 
court  it  would  be  otherwise.  So  here, 
as  the  company  stands  in  the  place  of 
the  projectors,  they  cannot  repudiate 
arrangements  into  which  such  pro- 
jectors have  entered;  they  cannot  ex- 
ercise the  powers  given  by  Parliament 
to  such  projectors,  in  their  corporate 
capacity,  and  at  the  same  time  refuse 
to  comply  with  those  terms,  upon  the 
faith  of  which  all  opposition  to  their 
obtaining  such  powers  was  withheld."' 
He  further  said  that,  having  agreed 
that  there  would  be  no  interference 
with  the  highways  except  in  a  certain 
manner,  they  could  not  be  permitted 
to  use  the  statutory  right  to  interfere 
with  these  rights  in  any  other  manner 
than  as  agreed. 

Where  promoters  of  two  companies 
applied  for  a  charter  to  construct  a 
railroad  between  two  points,  and 
agreed  that  the  corporation  which  was 
successful  should  fulfil  the  contracts 
for  land  made  by  the  other,  the  court 
upheld  a  bill  by  an  owner  of  land,  who 
had  consented  to  the  charter  on  the 
faith  of  a  contract  with  the  rejected 
company,  to  compel  the  other  to  pay 
the  agreed  price  of  the  land,  asking 
if  a  court  of  equity  will  permit  the 
company  first  to  obtain  the  concur- 
rence of  plaintiff  in  an  agreement  like 
this,  and  then  to  turn  around  and  say 
it  will  disregard  it  altogether,  and  put 
in  force  the  adverse  powers  of  the  act 
as  though  no  such  agreement  was  in 
existence.  The  lord  chancellor  says: 
"I  cannot  suppose  the  corporation  as 
a  body  will  adopt  a  course  which  no 
individual  member  of  the  corporation 
would  adopt."  Stanley  v.  Chester  & 
B.  R.  Co.  (1838)  3  Myl.  &  C.  773,  40 
Eng.  Reprint,  1124,  1  Eng.  Ry.  &  C. 
Cas  67,  affirming  (1838)  9  Sim.  264, 
59  Eng.  Reprint.  359,  1  Eng.  Ry.  &  C. 
Cas.  58. 

In  Doo  V.  London  &  C.  R.  Co.  (1839) 
1  Eng.  Ry.  &  C.  Cas.  257,  it  ap- 
peared that  members  of  a  committee 
of  management  for  a  proposed  rail- 
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way  who  desired  certain  property  of 
a  canal  company  for  a  right  of  way, 
in  order  to  secure  withdrawal  of  op- 
position of  lessees  of  certain  privi- 
leges on  the  canal,  agreed  to  purchase 
those  privileges  in  case  the  railway 
secured  the  property.  When  the  rail- 
way company  secured  the  property,  it 
served  notice  to  quit  upon  the  lessees 
and  brought  ejectment.  The  lessees 
then  sought  an  injunction,  which  was 
granted  upon  the  ground  that  the  les- 
sees had  abstained  from  opposition  to 
the  charter  in  reliance  npon  th^  agree- 
ment. The  court  said:  "What  the 
railway  company  is  now  seeking  to  do 
is  to  repudiate  the  contract  into  which 
it  has  entered  and  obtain  by  exercise 
of  legal  rights  an  interest  which  it 
has  agreed  to  purchase." 

In  Petre  v.  Eastern  Counties  R.  Co. 
(1838)  1  Eng.  Ry.  &  C.  Cas.  462,  an 
injunction  was  granted  to  restrain  a 
railway,  whose  promoters  had  agreed 
with  a  member  of  Parliament  to  pay 
him  a  certain  amount  for  withdrawing 
his  objection  to  the  bill  and  for  land 
of  his  which  might  have  been  taken, 
from  repudiating  the  agreement  and 
attempting  to  secure  the  land  by  right 
of  eminent  domain.  The  case  turned 
more  upon  the  legality  of  the  contract 
than  on  its  binding  effect  upon  the 
railroad  company. 

In  Simpson  v.  Howden  (1837)  1 
Keen,  583.  48  Eng.  Reprint,  432,  3  Myl. 
&  C.  97,  40  Eng.  Reprint,  862,  1  Jur. 
703,  6  L.  J.  Ch.  N.  S.  315,  where,  after 
making  a  contract  by  which  withdraw- 
al  of  opposition  to  a  railroad  by  a 
landowner  was  secured  upon  agree- 
ment to  pay  him  a  certain  amount  for 
land  taken  or  secure  an  amendment 
to  the  act  allowing  a  deviation  of 
route,  the  corporation  subsequently 
adopted  a  line  differing  entirely  from 
those  named  in  the  contract,  and  the 
landowner  brought  action  to  recover 
the  amount  agreed  to  be  paid  him. 
The  corporation  then  brought  a  suit 
to  compel  surrender  of  the  contract 
or  to  secure  an  injunction  against  its 
enforcement.  That  relief  was  denied. 
The  fact  that  the  contract  was  by  pro- 
moters was  not  discussed,  the  stress 
being  placed  on  the  legality  of  the 
contract,  and  the  lord  chancellor  said : 


It  is  contrary  to  public  policy,  and 
therefore  illegal,  that  persons  should 
apply  to  Parliament  for  a  certain  ob- 
ject, and  for  certain  powers  to  carry 
that  object  into  effect,  intending  at  a 
future  period  to  apply  for  other 
powers  to  effect  the  same  object. 

In  Lindsay  v.  Great  Northern  R.  Co. 
(1853)  10  Hare,  664,  68  Eng.  Reprint, 
1094,  in  enforcing  a  promoter's  agree- 
ment to  pay  for  land  taken  after  rival 
companies  had  amalgamated,  the  vice 
chancellor  says  of  the  Edwards  Case 
that  Lord  Cottenham  rested  the  belief 
which  he  there  expressed,  not  on  the 
principle  of  contract  by  means  of  the 
agency  of  a  promoter  as  the  agent  of 
a  nonexistent  body  so  as  to  bind  a 
body  which  had  not  then  acquired  a 
corporate  capacity,  after  it  should  ac- 
quire such  corporate  capacity,  but  up- 
on the  principle  that  if  a  person  enters 
into  an  agreement  by  means  and  oper- 
ation of  which  a  body  is  afterwards 
incorporated  and  brought  into  exist- 
ence, and  acquires  powers,  the  cor- 
poration shall  not  exercise  the  powers 
acquired  through  the  medium  of  pre- 
vious contracts,  without  carrying  that 
contract  into  effect. 

In  Hawkes  v.  Eastern  Counties  R. 
Co.  (1852)  1  DeG.  M.  &  G.  736,  42  Eng. 
Reprint.  739,  22  L.  J.  Ch.  N.  S.  77,  16 
Jur.  1051,  7  Eng.  Ry.  &  C.  Cas.  188,  1 
Week.  Rep.  25,  41,  where  the  contract 
was  by  the  railroad  company  itself  in 
contemplation  of  a  branch  line  which 
needed  the  authorization  of  Parlia- 
ment, the  lord  chancellor  (Lord  St. 
Leonards)  said:  In  most  cases,  it  is 
of  the  greatest  importance  to  promot- 
ers of  railways  that  they  shall  be  en- 
abled to  make  purchases  during  the 
pendency  of  the  bill  before  Parlia- 
ment, and  thus  get  rid  of  opposition ; 
and  under  such  circumstances,  having 
obtained  what  they  wanted,  though 
they  may  have  to  pay  a  little  more  for 
their  purchase,  it  is  clearly  not  for 
this  court  to  inquire  too  narrowly  into 
that,  or  on  such  grounds  to  refuse 
specific  performance  of  the  agreement. 

That  case  was  affirmed  by  the  House 
of  Lords  in  (1855)  5  H.  L.  Cas.  331,  10 
Eng.  Reprint,  928.  The  argument 
before  the  House  deals  with  the  ques- 
tion of  liability  upon  contracts  of  pro- 
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moters,  and  the  headnote  states  that 
promoters,  or  persons  standing  in  a 
similar  situation,  may  lawfully  enter 
into  a  contract  for  land  that  will  be 
necessary  for  the  proposed  road  should 
the  bill  pass,  and  when  it  is  passed 
such  contract  will  be  valid,  and  may 
be  enforced.  The  mere  fact  of  want 
of  legal  power  to  make  the  contract 
at  the  moment  of  entering  into  it  will 
not  affect  its  validity  afterwards.  The 
opinions  do  not  deal  specifically  with 
the  question,  except  that  Lord  Camp- 
bell says:  "During  the  argument 
there  was  much  discussion  upon  the 
question  how  far  such  a  company  is 
bound  by  contracts  entered  into  by 
promoters  of  the  act  of  Parliament  by 
which  the  company  is  constituted. 
That  question  really  does  not  properly 
arise  here;  but  I  think  it  right  to 
guard  myself  against  the  peril  of  be- 
ing supposed  to  acquiesce  in  the  doc- 
trine, contended  for  by  the  respond- 
ent's counsel,  that  there  is  complete 
identity  between  the  promoters  of  the 
act  and  the  company,  and  that  as  soon 
as  the  act  has  received  the  royal  as- 
sent a  bill  in  equity  might  be  filed 
against  the  company  for  specific  per- 
formance of  any  contracts  respecting 
land  into  which  the  promoters  had 
entered.  If  the  company  should  adopt 
the  contract,  and  have  the  full  benefit 
of  it,  I  think  the  company  would  be 
bound  by  it  in  equity,  and  therefore 
I  approve  of  the  decision  in  Edwards 
V.  Grand  Junction  Canal  Company 
(1836)  1  Myl.  &  C.  650,  40  Eng,  Re- 
print, 525,  1  Eng.  Ry.  &  C.  Cas.  173, 
although  the  language  of  Lord  Cotten- 
ham  in  that  case  may  require  quali- 
fication, and  must  be  taken  with  refer- 
ence to  the  facts  with  which  he  was 
dealing." 

In  Great  Western  R.  Co.  v.  Birming- 
ham &  0.  Junction  R.  Co.  (1848)  2 
Phill.  Ch.  597,  41  Eng.  Reprint,  1074,  5 
Eng.  Ry.  &  C.  Cas.  241,  17  L.  J.  Ch. 
N.  S.  243, 12  Jur.  106,  Lord  Cottenham, 
in  discussing  the  question  of  the  effect 
of  contracts  made  in  anticipation  of 
an  act  of  Parliament  authorizing  them, 
said:  It  is  now  nearly  twelve  years 
since,  in  Edwards  v.  Grand  Junction 
Canal  Company,  I  gave  effect  against 
the  incorporated  body,  to  a  contract  en- 


tered into  by  the  projectors  of  it  be- 
fore the  act  was  passed,  but  in  con- 
templation of  its  passing, — ^that  is,  to 
a  contract  which  the  parties  at  the 
time  had  no  power  to  carry  into  effect, 
but  proposed  to  do  so  on  authority  of 
Parliament, — and  there  are  now  many 
cases  to  the  same  effect. 

The  equity  is  based  upon  the  ground 
that,  under  such  circumstances,  it 
would  be  a  fraud  upon  the  vendor,  or 
the  person  withdrawing  an  opposition, 
if  the  company,  which  had  been  thus 
pledged  in  advance  by  its  creators 
and  obtained  its  franchises  through 
such  pledges,  should  be  allowed  to  vio- 
late them.  None  of  the  cases  go  to  the 
extent  of  holding  that  any  and  all  con- 
tracts made  with  the  projectors  of  a 
road,  upon  their  individual  responsi- 
bility, and  without  any  mutual  expec- 
tation that  they  would  form  a  company 
which  would  assume  the  contract, 
would  nevertheless,  if  the  persons 
bound  should  afterwards  organize 
themselves  into  a  corporation,  and  put 
into  it  the  property  acquired  or  the 
results  of  the  services  rendered,  be 
binding  on  such  a  company.  Such  a 
ruling  would  destroy  all  distinction 
between  the  liabilities  of  corporations 
and  those  of  its  individual  members, 
and  it  may  be  added  that  so  wide  and 
sweeping  an  equity  would  be  very  apt 
to  deter  any  new  subscriptions  of 
stock  under  any  charter.  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Perry  (1881)  37  Ark. 
190. 

But  the  mere  acquisition  of  a  char- 
ter in  consequence  of  the  withdrawal 
of  opposition  of  a  landowner  is  not 
such  an  acceptance  of  the  benefit  as 
will  render  the  railroad  company  lia- 
ble under  a  contract,  if  no  acts  are 
done  under  the  charter,  and  no  pos- 
session taken  of  the  land.  Gooday  v. 
Colchester  R.  Co.  (1852)  17  Beav. 
132,  51  Eng.  Reprint,  983,  15  Eng.  L. 
&  Eq.  Rep.  598. 

And  where  the  promoters  of  two 
railroad  companies  merely  agreed  that 
the  one  accepted  by  Parliament  should 
carry  out  the  contracts  which  each 
had  made  with  landowners,  the  court 
held  that  a  landowner  on  a  rejected 
line  could  not  enforce  the  contract. 
Greenhalgh  v.  Manchester  &  B.  R.  Co. 
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(1838)   9  Sim.  416,  59  Eng.  Reprint, 
418,  8  L.  J.  Ch.  N.  .  .  75. 

In  Webb  v.  Direct  London  &  P.  R. 
Co.  (1851)  1  DeG.  M.  &  G.  521,  42 
Eng.  Reprint,  418,  21  L.  J.  Ch.  N.  S. 
337,  9  Hare,  129,  16  Jur.  323,  a  con- 
tract to  pay  a  landowner  for  land 
taken  and  withdrawal  of  opposition 
to  a  charter  was  expfessly  adopted 
by  the  railroad  company  after  it  came 
into  being,  but,  the  project  failing 
without  construction  of  the  road,  the 
court  refused  specific  performance  be- 
cause it  would  produce  more  injustice 
than  justice. 

The  court  thereby  reversed  Webb 
V.  Direct  London  &  P.  R.  Co.  (1851) 
9  Hare,  129,  68  Eng.  Reprint,  444, 
where  the  contract  of  the  promoters 
to  take  the  land  was  enforced  after 
the  railroad  was  abandoned. 

In  Preston  v.  Liverpool,  M.  &  N.  R. 
Co.  (1856)  5  H.  L.  Cas.  605,  10  Eng. 
Reprint,  1037,  it  appeared  that  one 
through  whose  land  a  projected  rail- 
road was  to  pass  notified  the  promot- 
ers of  his  intention  of  opposing  their 
petition  for  charter  before  Parliament, 
and  in  order  to  overcome  such  opposi- 
tion they  agreed  that  the  company 
would  pay  him  a  specified  price  for 
land  taken,  would  tunnel  a  portion  of 
his  property,  and  construct  a  station 
in  the  neighborhood.  The  company 
received  its  charter,  but  failed  to  se- 
cure the  necessary  funds,  and  the  proj- 
ect was  abandoned  without  taking 
any  of  the  property  of  the  contracting 
party.  He  then  attempted  to  enforce 
specific  performance  of  the  contract 
and  to  compel  the  taking  of  the  prop- 
erty and  the  payment  of  the  agreed 
compensation.  In  deciding  against  the 
claim,  the  lord  chancellor  says  the 
proposition  is  that,  a  contract  having 
been  entered  into  with  the  promoters 
to  withdraw  opposition,  and  the  legis- 
lature having  been  induced  to  consti- 
tute the  company,  the  company  comes 
into  esse  cum  onere,  and  must  fulfil 
the  contract.  He  says  that  this  doc- 
trine had  been  acted  upon  in  a  great 
many  cases  by  Lord  Cottenham  (the 
former  lord  chancellor) ,  but  that  there 
are  objections  of  the  very  gravest  na- 
ture to  its  adoption.  "Lord  Cottenham 
acted   upon   this   principle,   that  the* 


railway   company  was  the  successor 
of  the  projectors,  or  the  assignee,  if 
one  may  say  so,  of  the  projectors,  and 
must  take   existence   subject  to   the 
burdens   which  had   been   contracted 
for  by  those  who  were  the  promoters 
of  it,  and  to  whom  it  owed  its  exist- 
ence.   It  is  manifest  that  that  doctrine 
is  open  to  great  objections,  for  when 
a  company  is  incorporated  by  act  of 
Parliament,     hundreds,    I    may    say 
thousands,  of  persons  from  all  parts 
of  the  Kingdom,  come  and  purchase 
shares  upon  the  faith  that  the  act  of 
Parliament  tells  them  what  their  lia- 
bilities are.    And  in  what  position  are 
they  placed  when,  upon  looking  for 
their  dividend,  they  are  told,     Tfou 
can  have  no  dividend,  because  con- 
tracts to  the  amount  of  a  million  (for 
it  might  go  to  that  extent)  have  been 
entered  into  to  pay  persons  sums  of 
money  which  will  come  out  of  your 
capital,  and  subject  to  which  obliga- 
tions you  owe  your  existence.'     The 
answer  that  may  be  made  to  that  is, 
'I  have  had  no  notice  of  that;  I  see 
in  the  act  of  Parliament,  which  is  my 
title  deed,  that  there  is  no  allusion  to 
anything  of  the  sort.'  "    But  he  says 
that,  the  doctrine  having  been  acted 
upon  so  long,  it  may  be  inexpedient 
hastily  to  depart  from  it,  stating  that 
if  the  liability  of  the  company  upon 
contracts   of   the    promoters   was    in 
question,   he   should  have   asked  the 
lords  to  take  time  to  consider  what 
course  should  be  taken ;  but  since  the 
contract    was    ultra    vires — because 
there  could  be  no  possible  doubt  that 
it  would  be  ultra  vires  for  a  corpora- 
tion established  for  the  purpose  of  ap- 
plying its  funds  to  the  construction  of 
a  railroad  to  enter  into  a  covenant  to 
pay  a  large  sum  to  a  person  for  not 
opposing  it  in   Parliament — and  did 
not  require  payment  in  any  event  un- 
less the  land  was  taken,  there  could 
be  no  recovery.     That  the  case  was 
not  intended  to  lay  down  the  doctrine 
that   such   a   contract   could   not  be 
adopted  appears  from  the  remark  of 
Lord  Brougham  during  the  argument, 
in    explaining    a    cited    case:      "The 
meaning  of  that  is  that,  if  the  pro- 
jectors had  entered  into  a  contract 
beneficial  to  the  concern,  the  company 
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would  take  to  it,  and  must  take  to  it 
c«ni  onere."  In  the  lower  court,  the 
master  ojf  the  rolls  said  a  corporation 
may  be  bound  like  a  private  individual, 
if  there  is  a  valid  agreement  between 
other  persons,  and  the  company  thinks 
fit  to  adopt  and  take  the  benefit  of  it. 
But,  the  company  having  been  aban- 
doned, no  sufficient  adoption  of  the 
agreement  existed.  (1853)  17  Beav. 
114,  51  Eng.  Reprint,  975. 

b.  Besolution  wr  other  positive  act. 

There  has  been  no  question  in  any 
of  the  cases  that,  if  the  contract  was 
within  the  powers  of  the  corporation, 
it  might  bind  itself  to  its  terms  by 
formal  resolution  of  the  board  of  di- 
rectors. In  fact,  there  has  been  so 
little  question  of  such  a  proposition 
that  the  only  rulings  are  upon  the 
question  whether  or  not  the  resolution 
was  sufficiently  specific  to  effect  the 
desired  result.  The  rule  seems  to  be 
that  the  resolution  must  be  so  framed 
as  to  leave  no  doubt  that  the  directors 
had  clearly  in  mind  the  particular 
contract  in  question,  and  that  they 
intended  to  charge  the  company  with 
its  performance. 

Thus,  a  contract  by  promoters  of  an 
insurance  company  which  is  forbidden 
by  statute  to  transact  business  until 
fully  organized,  for  mortgages  to  be 
supplied  to  the  company  when  organ- 
ized, is  not  ratified  by  a  resolution 
approving  and  ratifying,  in  general 
terms,  the  acts  of  the  incorporators 
and  the  purchase  of  and  payment  for 
some  of  the  mortgages  contracted  for. 
Missouri  Fidelity  &  C.  Co.  v.  Scott 
(1918)  —  Okla.  — ,  178  Pac.  122.  The 
court  says,  had  the  corporation  re- 
ceived the  benefit  of  the  contract  by 
taking  the  mortgages  provided  for,  it 
would  have  been  liable  for  the  pur- 
chase price.  That  would  have  amount- 
ed to  an  adoption  of  the  contract 
made  by  the  promoters,  and  have  been 
equivalent  to  the  making  of  a  new 
contract  by  the  corporation. 

Where  a  corporation  suffered  judg- 
ment to  go  against  it  upon  a  contract 
by  which  a  landowner  withdrew  his 
opposition  to  the  charter  if  the  com- 
pany would  take  his  land  at  a  stipu- 
lated price,  the  court  held  that  it  had 


thereby  adopted  the  contract  and  was 
bound  by  it.  Williams  v.  St.  George's 
Harbor  Co.  (1858)  2  DeG.  &  J.  547, 
44  Eng.  Reprint,  1102,  27  L.  J.  Ch.  N. 
S.  691. 

Where  a  promissory  note  given  by 
a  corporation  to  the  wife  of  one  of  its 
promoters  was  claimed  to  have  cov- 
ered some  indefinite  services,  the  value 
of  which  did  not  appear,  towards  the 
organization  of  the  corporation,  and 
there  is  nothing  to  show  any  contract 
to  pay  for  them,  the  court  states  that 
the  claim,  whatever  it  was,  arose 
from  some  agreement  between  the 
plaintiff's  husband  and  the  promoters, 
incident  to  its  organization,  or  from 
benefits  conferred  on  the  company  and 
accepted  by  it  without  consent.  The 
court  discusses  some  of  the  cases  on 
the  question  of  liability  for  contracts 
of  promoters,  stating  that  the  Amer- 
ican cases  insist  in  every  instance  on 
an  express  resolution,  or  some  other 
act  of  the  company  subsequent  to  or- 
ganization, showing  an  intent  to  be 
bound.  It  held  that  there  had  beem 
no  resolution  or  other  act  in  the  case 
before  it,  showing  intention  to  be 
bound.  Tuttle  v.  Tuttle  (1906)  101 
Me.  287,  64  Atl.  496,  8  Ann.  Cas.  260. 

A  corporation  which  makes  no  ob- 
jection to  several  accounts  rendered, 
and  finally  claims  a  small  set-off 
against  the  account,  may  be  consid- 
ered as  ratifying  the  contract  of  its 
promoters  out  of  which  the  debt  arises. 
Streator  Independent  Teleph.  Co.  v. 
Continental  Teleph.  Constr.  Co.  (1905) 
217  IIL  577,  75  N.  E.  546,  affirming 
(1905)  118  111.  App.  14. 

Payment  by  a  corporation  upon  ac- 
count of  bills  for  services,  rendered 
under  order  of  the  promoter  on  ac- 
count of  the  company,  renders  the 
company  liable  on  the  contract.  Gal- 
dieri  &  Co.  v.  Arthur  Waist  Co.  (1917) 
98  Misc.  612,  163  N.  Y.  Supp.  154. 

Where  one  having  a  right  to  man- 
ufacture a  certain  machine  agreed 
with  another  to  form  a  corporation  to 
do  so,  which  was  afterwards  regis- 
tered, and  the  articles  provided  for 
paying  a  certain  sum  to  solicitors,  it 
was  assumed  that  the  promoter  had 
contracted  with  the  solicitors  that 
such  sum  should  be  paid,  and  the  ques- 
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tion  was  whether  or  not  the  insertion 
of  the  claim  in  the  articles  was  a  rati- 
fication. There  was  nothing  to  show 
that  the  company  had  had  the  bene- 
fit of  any  of  the  solicitors'  services, 
so  that  the  question  was  solely  wheth- 
er or  not  the  insertion  of  the  claim  in 
the  articles  was  a  ratification.  The 
master  of  the  rolls  says  the  contract 
of  the  promoters  was,  of  course,  not 
a  contract  binding  upon  the  company, 
for  the  company  had  then  no  exist- 
ence, nor  could  it  become  binding  up- 
on the  company  by  ratification,  be- 
cause it  has  been  decided  that  there 
cannot  in  law  be  an  effectual  ratifica- 
tion of  a  contract  which  could  not  have 
been  made  binding  on  the  ratifier,  at 
the  time  it  was  made,  because  the  rati- 
fier was  not  then  in  existence.  It  does 
not  follow,  from  that,  that  acts  may 
not  be  done  by  the  company  after  its 
formation  which  make  a  new  contract 
to  the  same  effect  as  the  old  one;  but 
that  stands  on  a  different  principle. 
James,  L.  J.,  says  that  the  only  thing 
that  results  from  what  is  called  rati- 
fication or  adoption  of  such  a  con- 
tract is  not  a  ratification  or  adoption 
of  a  contract  qua  contract,  but  the 
creation  of  an  equitable  liability  de- 
pending upon  equitable  grounds.  It 
is  inequitable  for  a  man  not  to  pay 
for  services  of  which  he  has  taken  the 
benefit.  Re  Empress  Engineering  Co* 
(1880)  L.  R.  16  Ch.  Div.  (Eng.)  125, 
48  L.  T.  N.  S.  742,  29  Week.  Rep.  342. 
Where,  in  pursuance  of  a  contract 
by  a  promoter  that  a  certain  person 
should  be  permanent  solicitor  of  the 
corporation  when  formed,  the  articles 
of  the  corporation,  when  registered, 
stated  that  he  should  be  the  solicitor, 
and  not  be  removed  from  ofiice  unless 
for  misconduct,  it  was  held  that  the 
contract  was  invalid  because  not  in 
writing,  under  the  Statute  of  Frauds ; 
but  one  of  the  judges  ruled  that,  since 
no  resolution  was  ever  adopted  ap- 
pointing him  solicitor,  the  mere  fact 
that  he  was  so  mentioned  in  the  ar- 
ticles, to  which  he  was  not  a  party, 
did  not  constitute  a  contract  with  him, 
even  though  his  services  were  em- 
ployed for  a  time  after  registration. 
The  other  two  judges,  however,  with- 
held their  judgment  upon  the  ques- 


tion of  whether  or  not  the  articles, 
with  the  subsequent  employment, 
would  have  constituted  a  contract  had 
it  not  been  for  the  Statute  of  Frauds. 
On  appeal,  it  was  held  that  the  articles 
.  did  not  constitute  a  contract  with  the 
plaintiff,  because  he  was  not  a  party 
to  them,  and  his  acting  upon  them 
would  entitle  him  to  remuneration 
only  for  work  he  had  done.  Eley  v. 
Positive  Government  Security  Life 
Assur.  Co.  (1875)  L.  R.  1  Exch,  Div. 
(Eng.)  20,  45  L.  J.  Exch.  N.  S.  58.  33 
L.  T.  N.  S.  743,  24  Week.  Rep.  252, 
affirmed  in  (1876)  L.  R.  1  Exch.  Div. 
88,  34  L.  T.  N.  S.  190,  24  Week.  Rep. 
338,  45  L.  J.  Exch.  N.  S.  451. 

Where,  in  the  organization  of  a 
hotel  company,  the '  promoters  turned 
in  property  in  payment  of  their  stock 
subscriptions  which  was  subject  to 
mortgages,  and  the  company  subse- 
quently gave  its  notes  in  renewal  of 
the  obligations,  it  was  objected  that 
the  liabilities  for  which  the  notes 
were  given  were  not  incurred  as  pro- 
moters in  anticipation  of  the  organi- 
zation of  a  corporation,  and  that  the 
hotel  company  had  not  received  the 
benefit  of  that  for  which  the  liabilities 
were  incurred,  because  it  had  issued 
its  stock  for  the  property  as  though 
fully  paid.  But  the  court  said  that 
in  view  of  the  circumstances,  it  must 
believe  that  the  notes  and  mortgages 
of  the  company  were  given  in  pursu- 
ance of  an  arrangement,  made  prior 
to  the  organization,  that  they  should 
be  given,  and  said :  It  is  well  enough 
settled  that  corporations  may  by  ex- 
press agreement  assume  obligations 
entered  into  by  the  promoters  of  the 
company  prior  to  its  organization, 
with  a  view  thereto,  where  the  com- 
pany derives  the  benefit  of  that  in  re- 
spect to  which  obligations  were  in- 
curred. Reichwald  v.  Commercial  Ho- 
tel Co.  (1883)  106  m.  439. 

Where,  at  the  instance  of  promoters, 
certain  persons  expended  time  and 
money  in  organizing  certain  exhibi- 
tion rooms  which  a  corporation  was 
organized  to  operate,  and  the  articles 
of  association  recited  such  fact  and 
directed  the  payment  of  such  sum,  the 
agreement  was  held  to  have  been  rati- 
fied so  that  the  money  became  payable 
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when  the  corporation  was  ready  to 
begin  business,  although  the  scheme 
altimately  failed,  and  the  company 
was  wonnd  up.  Touche  v.  Metropoli- 
tan R.  Warehouse  Co.  (1871)  L.  R.  6 
Ch.  (Eng.)  671. 

Where  a  trustee  has  by  deed  of  trust 
agreed  to  hold  property  and  convey 
it  to  a  corporation,  when  formed,  the 
mere  demand  upon  him  by  the  com- 
pany to  fulfil  his  agreement  does  not 
bind  it  to  perform  a  subsequent  oral 
agreement  by  the  promoters  that  he 
should  have  certain  compensation  for 
his  services.  Hecla  Consol.  Gold  Min. 
Co.  V.  O'Neil  (1892)  65  Hun,  619,  51 
N.  Y,  S.  R.  436,  22  N.  Y.  Supp.  130, 
affirmed  in  (1895)  148  N.  Y.  724,  42 
N.  E.  723. 

c.  Accepting  'benefits. 

By  far  the  greater  number  of  cases 
in  which  the  company  has  been 
charged  with  liability  upon  the  con- 
traet  have  dealt  with  the  question 
whether  or  not  the  acceptance  of  bene- 
fits under  the  contract  charged  the 
company  with  its  burdens.  The  lia- 
bih'ty,  in  such  cases,  depends  upon 
ao  implied  contract  or  upon  estoppel. 
As  will  be  seen  in  the  following  sub- 
diviBions  of  this  annotation,  the  rule 
is  quite  uniform,  although  there  are 
cases  to  the  contrary,  that  if  the  com- 
pany, with  knowledge  of  the  contract, 
accepts  the  benefit  of  it,  it  will  be 
leqaired  to  perform  its  obligations. 

Where  a  corporation  organized  to 
baild  a  dam  accepts  the  benefits  of 
a  contract  made  before  incorporation, 
whereby  its  promoters  obtained  the 
right  to  build  the  dam  on  another's 
land,  it  is  bound  to  fulfil  the  agree- 
ment of  the  promoters,  giving  such 
landowner  control  of  the  head  gates 
of  the  dam.  Alexander  v.  Winters 
(1897)  23  Nev.  475,  49  Pac.  116,  re- 
hearing denied  in  (1897)  24  Nev.  143, 
50  Pac.  798.  The  court  says  the  lia- 
bility does  not  rest  upon  any  sup- 
posed agency  of  the  promoters,  but 
vpon  the  immediate  and  voluntary  act 
of  the  corporation.  If  the  contract  is 
within  the  corporate  powers,  the  cor- 
pontioB  may,  when  organized,  ex- 
preialy  or  impliedly,  assume  the  re- 
tpOBBtbility  of  the  same,   and  thus 


make  it  a  valid  obligation  of  the  com- 
pany. This  is  especially  true  if  the 
agreement  appears  to*  be  a  reasonable 
means  of  carrying  out  any  of  the  cor- 
porate powers  or  authorized  purposes. 

A  corporation  for  whose  benefit  in- 
surance was  taken  on  its  property 
before  its  incorporation  ratifies  the 
contract,  so  as  to  be  entitled  to  the 
benefit  of  it,  by  accepting  the  policies 
and  paying  the  premium  after  it  be- 
comes incorporated.  Kline  Bros.  & 
Co.  V.  Royal  Ins.  Co.  (1911)  192  Fed. 
378,  reversed  on  other  grounds  in 
(1912)  117  C.  C.  A.  228,  198  Fed.  468. 

Where  promoters  of  a  water  com- 
pany enter  into  a  contract  with  a 
municipality,  specifying  the  obliga- 
tions of  the  water  company  and  the 
rates  which  it  shall  charge,  and  after 
the  organization  of  the  company  as- 
sign the  contract  to  it,  the  company 
cannot  accept  the  assignment  and  take 
the  benefit  of  the  contract  without 
assuming  its  obligations.  Bobbins  v. 
Bangor  R.  &  Electric  Co.  (1905)  100 
Me.  496,  1  L.RJV.(N.S.)  963,  62  Atl. 
136. 

And  that  case  was  followed  in  Bel- 
fast V.  Belfast  Water  Co.  (1916)  115 
Me.  234,  L.R.A.1917B,  910,  P.U.R. 
1917A,  313,  98  Atl.  738. 

In  Smith  v.  Parker  (1897)  148  Ind. 
127,  45  N.  E.  770,  which  involved  the 
question  of  the  right  of  a  stockholder 
to  enforce  a  promoter's  contract  run- 
ning in  favor  of  the  company,  the 
court  said:  ''A  corporation  is  not 
bound  by  such  a  contract  unless,  after 
its  organization,  it  adopts  such  con- 
tract. The  obligation  of  the  corpo- 
ration does  not  rest  on  any  supposed 
agency  of  the  promoters  and  a  rati- 
fication of  their  acts,  but  upon  the 
immediate  and  voluntary  act  of  the 
company.  The  adoption  of  such  agree- 
ment by  the  corporation  after  its  for- 
mation may  be  implied  by  the  acts 
or  acquiescence  of  the  corporation, 
or  its  agents,  without  any  express 
acceptance.  After  a  corporation  know- 
ingly receives  the  benefit  of  an  en- 
gagement entered  into  by  its  promo- 
ters prior  to  its  organization,  it  will 
usually  not  be  permitted  to  deny  that 
it  agreed  to  assume  the  corresponding 
burdens." 
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In  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Perry  (1881)  37  Ark.  164,  the  doctrine 
of  corporate  liability  on  promoters' 
contracts  is  stated  to  be  the  English 
equity  doctrine,  and  to  have  amounted 
to  this;  that  where  the  formation  of 
a  corporation  was  in  contemplation, 
and  the  promoters  of  the  corporation 
were  taking  initiatory  steps  to  per- 
fect its  organization  and  obtain  a 
charter,  and  provide  in  advance  the 
means  necessary  for  its  successful 
operation,  all  contracts  made  by  such 
promoters  for  the  benefit  of  the  future 
corporation  and  which  were  reason- 
able and  proper  to  put  it  in  operation, 
the  benefits  of  which  were  afterwards 
accepted  by  the  corporation,  become 
binding  on  the  corporation  without 
any  formal  contract  to  pay. 

Where  copartners  proposed  to  their 
creditors  to  form  a  corporation  which 
should  take  over  the  partnersl^ip  prop- 
erty and  assume  the  debts  of  the  part- 
nership, and  issue  a  certain  percent- 
age of  stock  to  creditors,  a  resolution, 
after  the  company  was  organized  and 
had  received  the  property,  to  apply 
the  earnings  to  the  payment  of  the 
debts  of  the  partnership,  was  an  as- 
sumption of  the  debts  which  rendered 
the  company  liable  thereon.  The  court 
said  that  it  would  be  strange  if  the 
company  could,  after  the  creditors  had 
renounced  their  claims  against  the 
partnership  and  allowed  the  property 
to  pass  to  the  corporation,  retain  the 
property  and  repudiate  the  contract. 
Waterman's  Appeal  (1857)  26  Conn. 
96. 

An  agreement  by  an  imperfectly 
constituted  committee  of  a  corporation 
to  renew  a  contract  with  another  cor- 
poration upon  condition  that  it  pur- 
chases the  property  of  a  rival,  which 
is  ^ade  in  anticipation  of  the  forma- 
tion of  a  new  company  to  operate  the 
property  of  the  licensor,  will  be  bind-* 
ing  upon  the  latter  if  it  accepts  the 
benefit  resulting  from  the  purchase  by 
the  licensee  of  the  property  of  the 
rival  company.  Metropolitan  Teleph. 
&  Teleg.  Co.  v.  Domestic  Teleg.  & 
Teleph.  Co.  (1888)  44  N.  J.  Eq.  568,  14 
Atl.  907,  affirming  (1886)  41  N.  J.  Eq. 
241,  3  Atl.  709. 

A  corporation   which   receives  the 


benefits  of  services  rendered  in  search- 
ing for  certain  kinds  of  land,  by  pur- 
chasing the  land  sought  out,  is  bound 
by  the  contract  of  its  promoters  In 
pursuance  of  which  the  services  were 
performed.  Chilcott  v.  Washington 
State  Colonization  Co.  (1906)  45  Wash. 
148,  88  Pac.  113. 

If  the  company  adopts  services  ren- 
dered at  the  request  of  the  promoter, 
it  is  liable  to  pay  for  them.  Stilwell 
V.  Spokane  Alarm  Co.  (1912)  66  Wash. 
703,  120  Pac.  85. 

However,  in  Wright  v.  St.  Loais 
Sugar  Co.  (1906)  146  Mich.  565,  109 
N.  W.  1062,  which  involved  liability 
for  services  of  an  attorney  performed 
before  organization  of  the  corporation, 
the  court  said  that  the  evidence  shows 
that  defendant  merely  accepted  and 
received  the  benefit  of  the  work,  and 
it  is  doubtful  if  this  affords  evidence 
of  ratification.  Since  the  company 
was  not  in  existence  when  the  ser- 
vices were  performed,  it  is  clear  that 
it  did  not  contract  to  pay  for  them. 

Where  a  mining  company  took  pos- 
session of  property  which  had  been 
secured  for  it  by  one  whom  a  promoter 
had  agreed  to  pay  for  his  services,  and 
retained  the  benefit  accvuing  from 
the  services,  it  was  held  liable  for  the 
promised  compensation  in  Wall  v. 
Niagara  Min.  &  Smelting  Co.  (1899) 
20  Utah,  474,  59  Pac.  399. 

There  are  cases  which  hold  that  the 
mere  acceptance  of  the  benefits  is  not 
enough  to  show  a  contract  between 
the  company  and  the  one  with  whom 
the  promoter  contracted.  Of  course, 
the  circumstances  may  be  such  as  to 
show  that  no  such  contract  was  in- 
tended, but  it  is  difficult  to  see  how. 
if  a  person  makes  a  contract  with  the 
understanding  that  it  is  to  be  per- 
formed by  a  corporation  which  is  to 
be  organized  to  perform  it,  and  the 
corporation  is  organized  and  accepts 
the  benefit  of  the  contract,  any  other 
conclusion  can  be  drawn  than  that  a 
continuing  offer  existed,  which,  upon 
acceptance  by  the  corporation,  became 
a  binding  contract. 

As  will  be  seen,  however,  from 
subds.  VI.  to  X.,  inclusive,  infra,  these 
cases  are  very  greatly  in  the  minority. 

In  Erd  v.  Rapid  Transit  Co.  (1917) 
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206  IIL  App.  351,  the  corporation  was 
held  not  liable  for  the  fees  of  solici- 
tors employed  by  promoters  in  organ- 
izing the  company,  although  the  court 
said  that  the  company  received  the 
benefit  of  such  services  after  it  was 
formed.  No  express  promise  by  the 
company  to  pay  for  them  was  shown, 
and  the  court  said  the  decided  trend 
of  decision  in  that  state  was  that  a 
corporation  is  not  liable  for  debts  con- 
tracted or  services  rendered  under  a 
contract  with  its  incorporators,  prior 
to  its  organization,  unless  the  com- 
pany expressly  promises  to  pay  the 
same  after  its  organization. 

And  in  Rockford,  R.  I.  &  St.  L.  R. 
Co.  V.  Sage  (1872)  65  111.  328,  16  Am. 
Rep.  587,  in  which  the  question  of  al- 
lowance of  a  bill  presented  by#  direc- 
tor for  services  before  and  after  or- 
ganization was  involved,  it  did  not 
appear  that  any  express  contract  was 
made  to  pay  for  the  services  before 
they  were  performed,  but  a  committee 
of  the  directors  0.  K'd  the  bill  after 
it  was  presented.  The  judgment  in 
favor  of  the  bill  was  reversed,  the 
court  saying  that  for  services  and  ex- 
penses before  the  organization  of  the 
company,  which,  subsequently,  the 
company  accepts  and  receives  the 
benefit  of,  and  promises  to  pay  for, 
they  would  not  say  a  party  might  not 
recover,  in  virtue  of  such  express 
promise;  but  they  were  disposed  to 
deny  the  right  of  recovery  for  such 
services  and  expenses  upon  any  im- 
plied promise  resulting  from  the  facts. 
A  right  to  recover  against  a  corpora- 
tion for  anything  done  before  it  had 
a  proper  existence  does  not  appear  to 
rest  on  a  very  satisfactory  legal  prin- 
ciple. 

In  Weatherford,  M.  W.  &  N.  W.  R. 
Co.  v.  Granger  (1894)  86  Tex,  350,  40 
Am.  St.  Rep.  837,  24  S.  W.  795,  a  rail- 
way company  was  held  not  liable  for 
services  rendered  at  the  request  of  a 
promoter,  in  securing  a  bonus  for  the 
proposed  road  and  otherwise  advanc- 
ing the  enterprise.  The  court  said: 
"Now,  when  it  is  said  that,  when  a 
corporation  accepts  the  benefit  of  a 
contract  made  by  its  promoters,  it 
takes  it  cum  onere,  it  is  important  to 
understand  distinctly  what  is  meant. 


There  is,  so  far  as  this  matter  is  con- 
cerned, a  radical  difference  between 
a  promise  made  on  behalf  of  the  fu- 
ture corporation  in  the  contract  itself, 
the  benefits  of  which  the  corporation 
has  accepted,  and  the  promise  in  a 
previous  contract  to  pay  for  services 
in  procuring  the  latter  to  be  made. 
This  is  well  illustrated  by  the  facts 
of  the  present  case.  Here  a  proposi- 
tion was  made  on  behalf  of  the  com- 
pany, by  its  promoters,  that,  if  a  bonus 
should  be  subscribed  and  paid  to  it,  it 
would  build  its  road  between  certain 
points,  and  would  carry  coal  at  a 
certain  stipulated  rate.  By  accepting 
the  bonus,  the  company  became  bound 
to  fulfil  the  stipulations  of  that  con- 
tract. That  was  the  burden  which  it 
took  with  the  benefit  of  the  agreement. 
But  it  also  appears  that  one  of  the 
promoters  promised  the  plaintiff  that, 
if  he  wouM  assist  in  procuring  sub- 
scribers to  the  bonus,  the  company 
would  pay  him  for  his  services.  This 
was  no  part  of  the  contract  the  bene- 
fits of  which  were  taken  by  the  de- 
fendant. ...  It  is  true,  in  one 
sense,  that  the  company  has  had  the 
benefit  of  plaintiffs  services,  and  it 
is  equally  true  that  it  would  have  had 
that  benefit  if  the  services  had  been 
rendered  under  an  employment  by  the 
subscribers  to  the  bonus;  and  yet,  in 
the  latter  case,  it  would  not  be  claimed 
that  the  company  would  be  liable  for 
such  services,  unless  payment  for 
them  by  the  company  were  made  one 
of  the  terms  of  the  contract  between 
the  company  and  the  subscribers." 
But  the  court  held  that  recovery  might 
be  had  for  legal  services  in  preparing 
the  necessary  papers  for  the  incorpor- 
ation. There  was  some  evidence  in 
the  case  that  the  other  promoters  did 
not  know  of  the  contract  to  pay  the 
plaintiff  for  his  services,  when  the  or- 
ganization was  effected  on  the  faith 
of  the  bonus  which  he  had  secured. 
The  court  thereby  reversed  (1893)  — 
Tex.  Civ.  App.  — ,  23  S.  W.  425,  and 
(1893)  —  Tex.  Civ.  App.  — ,  22  S.  W. 
70,  where  the  court  says:  "If  the 
corporation,  after  its  organization, 
sees  proper  to  adopt  such  contracts, 
it  has  the  right,  but  we  think  it  must 
do  so  cum  onere.    It  should  not  be  al- 
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lowed  to  adopt  the  good  and  reject  the 
bad  part  of  the  contract;  and  we  be- 
lieve this  principle  should  be  extended 
so  as  to  hold  that  where  the  promoters 
have  secured  a  subscription  for  a  cor- 
poration, and  have  been  at  expense 
in  employing  attorneys  in  doing  this, 
if  the  corporation  sees  proper  to  accept 
such  subscription  after  its  organiza- 
tion, and  has  knowledge  of  the  expense 
so  incurred,  it  should  be  required  to 
pay  it.  We  do  not  see  upon  what  prin- 
ciple of  fairness  the  promoters  should 
be  required  to  pay  this  expense  them- 
selves, when  the  corporation  receives 
all  of  the  benefit  derived  therefrom." 
The  lower  courts  seem  to  have  been 
of  opinion  that  the  other  promoters 
knew  of  the  agreement,  and  therefore 
adopted  it  by  accepting  the  bonus. 

In  McDonough  v.  First  Nat.  Bank 
(1870)  34  Tex.  309,  it  had  been  held 
that  if  the  committee  for  organization 
of  a  bank  agrees  to  pay  a  person  in 
cash  and  stock  for  his  services  rn 
organizing  the  bank,  and  such  person 
effects  the  organization,  and  the  bank 
accepts  the  result  of  the  efforts  by 
acting  under  the  charter  obtained  for 
it,  and  pays  part  of  the  agreed  com- 
pensation, it  will  be  held  to  have  rati- 
fied the  contract.  That  case  seems  to 
have  been  overruled,  so  far  as  it  holds 
that  merely  accepting  the  benefit  ren- 
ders the  corporation  liable  on  the  pro- 
moter's contract,  in  the  Weatherford 
Case  (Tex.)  supra. 

In  order  to  render  a  corporation 
liable  for  legal  services  in  preparing 
its  charter,  and  other  preliminary 
work  of  organization,  it  must  adopt 
the  contract  made  by  the  promoter  in 
its  corporate  capacity,  and  its  use  of 
the  charter  as  prepared  is  not  an  adop- 
tion of  the  contract.  And  the  fact 
that  the  promoter  who  contracted  for 
the  services  becomes  president,  and 
promises  as  such  that  the  corporation 
will  pay  for  the  work,  is  not  sufficient. 
Jones  v.  Smith  (1905)  —  Tex.  Civ. 
App.  — ,  87  S.  W.  210. 

There  are  cases  in  which  the  acting 
of  the  corporation  upon  a  contract  en- 
tered into  for  its  benefit  has  been  held 
not  to  involve  adoption  of  the  benefit 
of  the  services  for  which  compensa- 
tion is  sought. 


Thus,  a  corporation  is  not  liable  on 
a  contract  between  a  promoter  and  a 
trustee  of  property  owned  by  him  and 
subsequently  turned  over  to  the  cor- 
poration to  pay  the  trustee  for  serv- 
ices and  compensate  him  for  loss  of 
stock  in  another  company,  the  proper- 
ty of  which  was  turned  over  to  the 
new  company,  where  the  new  company 
has  not  assumed,  but  repudiates,  such 
liability.  Speedograph  Corp.  v.  Maier 
(1920)  —  N.  J.  Eq.  — ,  111  Atl.  325. 

Where  it  appeared  that  the  owner  of 
an  option  on  an  ironworks  contracted 
with  a  broker  that,  if  the  latter  would 
secure  capital  to  organize  a  corpora- 
tion and  take  over  the  property,  he 
should  have  certain  compensation  and 
a  certain  number  of  shares  of  stock 
in  the  ^rporation,  and  that  like  com- 
pensation should  be  paid  to  the  owner 
of  the  property,  the  court,  while  as- 
senting to  the  proposition  that  if  the 
company  accepts  the  benefit  of  a  con- 
tract made  for  it  by  promoters  it  be- 
comes liable  because  the  law  implies 
assumption  of  burdens  in  considera- 
tion of  the  benefits, — saying  the  prin- 
ciple is  the  same  as  that  in  the  implied 
promise  in  assumpsit, — ^said  that  in 
the  case  before  the  court  the  contract 
was  that  money  should  be  paid  and 
the  stock  delivered  by  the  persons 
capitalizing  the  corporation,  or  that 
they  would  cause  the  corporation  to 
adopt  the  contract  and  assume  the  ob- 
ligation when  such  persons  should  no 
longer  be  liable,  and  it  held  that,  since 
they  did  not  cause  the  corporation  to 
assume  the  obligation,  the  mere  fact 
that  it  took  over  the  property  would 
not  render  it  liable  for  the  compen- 
sation. Plains  Iron  Works  Co.  v.  Hag- 
gott  (1920)  68  Colo.  121,  188  Pac.  735. 

A  corporation  which  grants  a  loan 
after  its  organization,  in  accordance 
with  an  agreement  made  by  its  pro- 
moter before  such  organization,  is 
not  bound  by  his  act  in  exacting  a 
subscription  to  the  stock  of  the  cor- 
poration as  a  condition  for  the  loan, 
where  the  stock  was  paid  for  before 
the  organization  was  complete,  and 
the  whole  amount  of  the  loan  was  paid 
over  to  the  borrower,  and  there  was 
nothing  to  show  adoption  or  ratifica- 
tion which  would  make  the  loan  usu- 
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rious.    Central  Park  F.  Ins.  Co.  v.  Cal- 
laghan  (1864)  41  Barb.  (N.  Y.  )  448. 

VI.  Contracts  necessary  to  organUaUon. 

As  bearing  upon  the  decisions  in 
this  and  the  immediately  following 
subdivisions,  it  has  been  suggested  by 
text-writers,  and  alluded  to  in  some 
decisions,  that  a  corporation  could 
not  be  bound  by  accepting  the  benefits 
of  contracts  and  agreements  made  on 
its  behalf,  where  the  repudiation  of 
the  benefits  would  effect  the  destruc- 
tion of  the  corporation.  For  illustra- 
tion: it  is  said  that  the  acceptance  of 
a  subscription  which  was  necessary 
to  the  organization  of  a  corporation, 
and  the  rejection  of  which  would 
destroy  the  corporation,  could  not  be 
regarded  as  an  adoption  of  the  burden 
which  had  been  attached  by  the  pro- 
moter to  the  subscription  agreement. 
It  is  submitted,  however,  that  there 
is  fallacy  in  this  argument,  because 
the  question  of  acceptance  or  rejection 
is  settled  at  the  moment  the  corpora- 
tion acts  upon  the  tendered  contract. 
It  has  the  option  to  act,  or  not,  and 
if  it  refuses  to  act  it  does  not  destroy 
itself,  but  prevents  itself  from  coming 
into  being.  And  if  the  advantages  of 
corporate  existence  are  such  that  it 
deems  the  proposition  advantageous 
enough  to  itself  to  accept  it,  it  cer- 
tainly should  be  held  to  make  the 
acceptance  subject  to  the  attached 
conditions.  To  hold,  therefore,  that 
it  can  accept,  and  can  then  refuse  to 
comply  with  the  conditions  on  the 
srround  that  it  thereby  would  destroy 
itself,  loses  sight  of  the  pith  of  the 
actual  transaction.  The  proposition 
offered  is  subject  to  but  one  act  of 
volition  on  the  part  of  the  corporation, 
and  when  that  act  is  performed  it 
carries  with  it  all  the  consequences, 
and  this  result  cannot  be  avoided  by 
the  suggestion  that  the  proposition  is 
subject  to  two  acts  of  volition— one 
in  accepting  the  benefit  necessary  to 
effect  the  organization,  and  a  subse- 
quent one  rejecting  the  burden  be- 
cause of  the  disastrous  effect  to  the 
corporation* 

In  Low  V.  Connecticut  ft  P.  River 
R.  Co.  (1865)  46  N.  H.  284,  it  was 
•  17  A.L.R.— 31. 


held  that  compensa*tion  might  be 
made  for  services  in  overcoming  un- 
reasonable opposition  to  the  charter. 
At  a  former  hearing  in  (1864)  45  N.  H.  ' 
370,  it  was  held  that  one  requested  by 
the  organizer  of  a  railroad  to  devote 
his  time  to  securing  subscriptions  and 
furthering  the  interests  of  the  road, 
and  who,  after  the  granting  of  the 
charter,  but  before  the  road  is  organ- 
ized, complies  with  such  request  with 
the  expectation  that  he  is  to  be  paid 
for  the  services  rendered,  may  recover 
therefor  from  the  corporation  if  it 
takes  the  benefit  of  his  labors.  The 
court  held  that  an  action  at  law  might 
be  maintained  on  the  theory  that,  if 
the  services  were  rendered  for  the 
corporation  upon  the  promise  of  the 
promoters  that  they  should  be  paid 
for  by  it  when  its  organization  was 
completed,  and  after  that  the  corpora- 
tion adopted  the  contract  and  received 
its  benefits,  upon  the  maxim  that  a 
subsequent  ratification  is  equivalent 
to  a  prior  request,  a  promise  to  pay 
will  be  implied.  The  promise  is 
implied  by  law  from  the  fact  that  the 
principal,  when  it  had  the  capacity  to 
make  the  contract,  has  taken  its 
benefits,  and  therefore  must  be 
deemed  to  have  taken  its  burden  at  the 
same  time,  and  is  estopped  to  con- 
trovert it.  To  bind  the  corporation, 
however,  by  such  ratification,  it  will 
be  essential  that  it  had  previous 
knowledge  or  notice  of  the  existence 
of  such  claim,  or  of  the  material  facts 
upon  which  it  is  founded,  or,  at  least, 
was  put  upon  inquiry  in  respect  to  it. 

In  St  Johns  Mfg.  Co.  v.  Munger 
(1895)  106  Mich.  90,  29  L.R.A.  63.  58 
Am.  St.  Rep.  468,  64  N.  W.  3.  which 
involved  the  question  of  the  liability 
of  a  corporation  for  fraud  of  pro- 
moters in  securing  subscriptions,  there 
is  a  dictum  to  the  effect  that  it  is 
uniformly  held  that  agreements  made 
by  promoters  for  services,  or  other 
contracts,  may  be  ratified  by  the 
corporation  after  organization. 

The  court  in  Royal  Casualty  Co.  v. 
Puller  (1916)  194  Mo.  App.  588.  186 
S.  W.  1099,  held  that  the  corporation 
might,  after  its  organization,  in  good 
faith  ratify  and  adopt  promoters' 
agreements    as    to    organization    ex- 
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penses,  and  agree  to  pay  commissions 
for  securing  subscriptions. 

In  United  German  Silver  Co.  v, 
r  Bronson  (1917)  92  Conn.  266,  102  Atl. 
647,  where  the  defendant  was  given 
stock  for  services  in  securing  sub- 
scriptions, it  does  not  appear  that  he 
was  acting  under  a  contract  with  a 
promoter,  but  the  court  says  that  the 
corporation  may  obligate  itself,  in 
case  of  a  contract  with  a  promoter 
for  its  benefit  before  its  incorporation, 
by  adopting  the  contract  either  ex« 
pressly  or  impliedly.  Implied  adop* 
tion  is  by  acts  or  conduct,  or  by 
acquiescence,  and  many  such  acts  are 
the  receipt  and  retention  of  benefits. 
The  law  has  placed  certain  safeguards 
about  the  adoption  of  the  contract  of 
the  promoter.  It  must  be  made  within 
the  corporate  powers  for  its  benefit, 
be  reasonable,  and  good  faith  must 
have  surrounded  its  making  and  its 
adoption.  Ratification  and  adoption 
are  used  interchangeably  in  the  deci- 
sions, but  adoption  better  expresses 
what  takes  place,  for  ratification 
presupposes  a  principle  existing  at 
the  time  of  the  agent's  action. 

In  Cushion  Heel  Shoe  Co.  v.  Hartt 
(1914)  181  Ind.  167,  50  L.R.A.(N.S.) 
979,  103  N.  E.  1063,  where  services 
were  rendered  by  one  promoter  in 
securing  stock  subscriptions  for 
a  corporation  under  the  promise  of 
another  promoter  that  they  should 
be  paid  for,  the  court  says  it  is  certain 
that  under  ordinary  circumstances  a 
corporation  cannot  be  successfully 
sued  on  a  contract  made  for  its 
benefit  by  its  promoters  before  its 
incorporation.  Contracts  of  this  char- 
acter are  not,  however,  void  but  void- 
able, and  it  is  well  settled  in  nearly 
all  jurisdictions  that,  in  so  far  as  they 
are  not  ultra  vires,  such  contracts 
may  become  binding  on  the  corpora- 
tion, either  expressly  or  by  implica- 
tion after  its  organization.  But  where 
the  one  who  rendered  the  services  is 
himself  a  promoter,  the  court  ex- 
presses the  belief  that  the  better 
reason  and  the  weight  of  authority 
support  the  holding  that,  in  the 
absence  of  statutory  or  charter  pro- 
visions, a  corporation  will  be  held 
liable    for    services   rendered   by    its 


promoter  before  incorporation  only 
when,  by  express  action  taken  after 
it  becomes  a  legal  entity,  it  recognizes 
or  afiBirms  such  claim. 

Where,  to  secure  a  large  subscrip- 
tion to  a  college  the  incorporation  of 
which  is  proposed,  certain  persons 
give  a  bond  to  indemnify  the  sub- 
scriber against  payment  of  interest 
on  the  assurance  of  the  promoters 
that  they  will  not  be  called  upon  to 
pay  the  interest,  the  court  said  it  is 
contended  that  a  majority  of  the 
provisional  agents  or  trustees  must 
have  induced  the  plaintiffs  to  assume 
the  responsibility  before  the  corpora-* 
tion  can  be  liable;  and  while  this 
may  be,  and  doubtless  is,  the  correct 
rule,  here  there  was  no  objection 
made,  and  the  inference  is  plain  that 
all  were  consenting  to  this  mode  of 
obtaining  subscriptions.  In  this  case, 
the  body  having  capacity  to  act  ob- 
tained this  money  and  paid  it  on  the 
purchase  price  of  the  property  on  the 
faith  that  it  would  be  repaid,  or 
the  parties  saved  harmless;  and  the 
corporation  to  which  its  very  payment 
gave  life  will  be  estopped  from  saying 
that  this  provisional  body  had  no 
power  to  bind  it.  Morton  v.  Hamilton 
College  (1896)  100  Ky.  281,  35  L.R.A. 
275,  38  S.  W.  1. 

Where  stock  can  be  issued  only  for 
money,  property,  or  services  per- 
formed, the  corporation  cannot  ratify 
an  agreement  by  a  promoter  to  pay  for 
services  in  aiding  in  securing  stock 
subscriptions.  Rogers  v.  Gladiator 
Gold  Min.  &  Mill.  Co.  (1907)  21  S.  D. 
412,  113  N.  W.  86. 

That  ruling  is  in  accordance  with 
EiRKUP  V.  Anaconda  Amusement  Co. 
(reported  herewith)  ante,  441. 

And  where  the  statute  under  which 
a  mutual  benefit  corporation  is  created 
prohibits  the  employment  of  agents  in 
procuring  members,  the  corporation 
cannot  ratify  such  contracts  of  em- 
ployment made  by  its  incorporators 
before  its  creation.  First  Nat.  Bank 
V.  Church  Federation  (1906)  129  Iowa» 
268,  105  N.  W.  578. 

The  corporation  was  held  unable  to 
ratify  the  agreement,  because  it  was 
ultra  vires.  And  the  court  further  held 
that   the   corporation  would   not  be 
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estopped  from  denying  liability  by 
accepting  and  acting  upon  the  applica- 
tion secured,  because  the  employment 
was  prohibited  by  istatute,  with  which, 
it  must  be  presumed,  the  claimant  was 
familiar.  One  cannot  enter  into  an 
agreement  expressly  forbidden  by 
statute,  and  then,  by  invoking  the  plea 
of  estoppel,  evade  the  laws  of  the 
state  and  reap  the  fruits  of  such 
agreement  as  fully  as  though  it  was 
not  prohibited.     Ibid. 

But  where  an  attorney,  at  the  re- 
quest of  an  Incorporator  who  becomes 
president  of  the  corporation,  performs 
services  in  preparing  incorporation 
papers,  and  afterwards  continues  to 
perform  such  services  at  the  request 
of  the  president,  and  the  corporation 
makes  frequent  payments  on  the 
attorney's  account,  the  corporation  is 
estopped  to  deny  its  ratification  of 
the  contract  for  services.  Freeman 
Improv.  Co.  v.  Osborn  (1900)  14  Colo, 
App.  488,  60  Pac.  730. 

A  corporation  may  become  liable 
for  services  of  an  attorney  in  securing 
the  incorporation  of  the  company, 
rendered  at  the  request  of  promoters, 
if  after  organization  the  officers  of  the 
company,  with  full  knowledge  of  the 
facts,  agree  to  pay  for  the  services, 
and  there  is  evidence  to  show  that 
after  incorporation  the  directors 
approved  a  direction  to  pay  all  bills 
for  the  expenses  of  incorporating. 
McCally  v.  Blue  Ribbon  Gum  Co. 
(1912)  173  111.  App.  66. 

An  attorney  may  recover  compensa- 
tion for  preparing  articles  of  incor- 
poration, and  for  services  in  connec- 
tion with  procuring  incorporation 
rendered  at  the  request  of  promoters, 
if  the  corporation  avails  itself  of 
them  in  perfecting  its  organization. 
Taussig  V.  St.  Louis  &  K.  R.  Co. 
(1901)  166  Mo.  28,  89  Am.  St.  Rep.  674, 
65  S.  W.  969.  And  that  ruling  was 
followed  on  second  appeal  as  the  law 
of  the  case  in  (1905)  186  Mo.  269,  85 
S.  W.  378.  And  also  in  Weatherford 
M.  W.  &  N.  W.  R.  Co.  V.  Granger 
(1894)  86  Tex.  350,  40  Am.  St.  Rep. 
837,  24  S.  W.  795. 

In  an  action  to  recover  for  services 
rendered  in  preparing  articles  of 
incorporation  for  an  organization,  the 


court  said  that  where  promoters  go 
forward  in  good  faith  and  contract 
debts  which  are  necessary  to  the 
creation  and  advancement  of  a  cor- 
poration, and  the  corporation  avails 
itself  of  the  benefit  of  these  acts,  the 
corporation  is  liable,  and  upon  the 
plainest  principles  of  justice  and  right 
it  should  be  held.  City  Bldg.  Asso. 
V.  Zahner  (1881)  6  Ohio  Dec.  Reprint, 
1068. 

A  corporation  is  liable  for  services 
performed  in  the  organization  of  a 
bank  at  the  request  of  the  promoters, 
with  the  understanding  that  they  shall 
be  paid  for  by  the  corporation.  Mer- 
chants Nat.  Bank  v.  Eckels  (1899) 
191  Pa.  372,  43  Atl.  245. 

In  New  Illinois  Athletic  Club  v. 
Genslinger  (1918)  211  IlL  App.  220, 
which  was  an  action  to  enjoin  prosecu- 
tion of  a  suit  to  recover  op  a  contract 
with  a  promoter  of  an  athletic  club 
for  commissions  for  organizing  the 
club,  it  appeared  .that  the  directors  of 
the  club  passed  a  resolution  confirm- 
ing the  promoter's  contract,  but  the 
court  said  it  was  insisted  that  a 
contract  made  by  a  promoter  of  a 
corporation,  before  its  organization,  is 
not  binding  on  the  corporation,  even 
though  it  receives  benefits  therefrom, 
unless  the  corporation  itself  subse- 
quently, for  a  valuable  consideration, 
agrees  to  be  bound  by  the  contract. 
The  court  further  says:  We  have 
examined  the  authorities  and  do  not 
find  that  they  support  the  entirety  of 
this  contention.  It  is  true  that  a  pro- 
moter's contract  is  not  enforceable 
against  the  corporation  unless  it  is 
ratified.  But  in  the  case  before  the 
court  the  contract  was  expressly 
ratified  and  was  enforceable. 

In  Oakes  v.  Cattaraugus  Water  Co. 
(1894)  143  N.  Y.  430,  26  L.R.A.  544,  38 
N.  E.  461,  where  the  promoter  of  a 
water  company  contracted  to  pay  a 
person  for  services  in  securing  rights 
of  way,  hydrant  rentals,  placing  in- 
vestments, and  other  things  pertain- 
ing to  investments,  the  court  held  that, 
having  been  made  before  the  corpora- 
tion was  organized,  the  contract  was 
not,  in  its  inception,  binding  upon  the 
corporation  in  any  form,  but  that  the 
promoter,  having  been  elected  presi- 
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dent  and  general  manager,  could  do 
any  act  which  the  directors  could 
authorize  or  ratify,  and,  having  power 
to  employ  assistants  for  the  purposes 
specified,  could  adopt  and  ratify  the 
contract  made  by  himself  before  the 
legal  creation  of  the  corporation ;  and, 
further,  that  if  he  intended  on  behalf 
of  the  corporation,  by  calling  upon  the 
other  contracting  party  to  do  the 
things  he  had  contracted  to  do,  to 
adopt  and  ratify  the  agreement  made 
before  the  incorporation,  instead  of 
making  a  new  one,  and  the  plaintiff 
intended  to,  and  did,  perform  for  the 
corporation  the  things  specified  in  the 
agreement,  there  is  no  good  reason 
why  the  corporation  should  not  be 
bound  by  his  action.  The  court  says 
ratification,  or  adoption, — which,  in 
this  case,  means  the  same  thing, — is 
largely  an  intention,  to  be  determined 
from  facts  and  circumstances  as  one 
of  fact. 

In  Farmers  Bank  v.  Smith  (1899) 
105  Ky.  816,  88  Am.  St.  Rep.  341,  49 
S.  W.  810,  which  was  an  action  for 
necessary  services  rendered  in  the 
organization  of  a  corporation,  it  did 
not  directly  appear  that  they  were 
rendered  at  the  instance  of  a  promoter, 
but  it  was  argued  that  any  agree- 
ment made  by  any  person  before  the 
organization  would  not  bind  the  cor- 
poration, for  the  reason  that  it  would 
be  ultra  vires  the  corporation.  The 
court  said:  "We  do  not  assent  to  this 
doctrine.  We  are  of  opinion  that  the 
corporation  is,  by  an  implied  contract, 
liable  for  such  or  any  services  ren- 
dered for  the  use  of  the  corporation 
as  are  necessary  to  its  formation,  or 
may  be  necessary  to  be  done  by  it 
after  its  incorporation  in  furtherance 
of  its  corporate  business.'' 

But  in  Marchand  v.  Loan  &  Pledge 
Asso.  (1874)  26  La.  Ann.  389,  it  was 
held  that  a  claim  for  services  rendered 
at  the  request  of  promoters  in  organiz- 
ing a  corporation  was  not  enforceable 
against  the  corporation.  The  court 
said  it  could  not  be  regarded  as  a  debt 
of  the  corporation.  ''How  the  defend- 
ant, a  juridical  person,  incurred  a 
debt  before  its  existence,  we  cannot 
imagine."  It  would  seem,  however, 
that  the  debt  was  not  incurred  before 


the  organization,  but  at  the  time  the 
corporation  was  organized,  and  as  part 
of  the  organization  it  adopted  the 
services  rendered  by  the  plaintiff. 

VII>  SubaoripHon  contracts. 

The  general  question  of  the  enforce- 
ability of  subscription  contracts  and 
the  defenses  which  may  be  made  to 
actions  to  enforce  them,  such  as 
fraud  on  the  part  of  the  agent  secur- 
ing them,  and  promises  which  are 
pleaded  as  showing  that  they  are  not 
binding,  are  not  within  the  scope  of 
this  annotation,  and  such  cases  as 
Nippenose  Mfg.  Co.  v.  Stedon  (1871) 
68  Pa.  256,  which  involved  the  ques- 
tion of  conditions  in  subscription 
contracts,  and  York  Park.  Bldg.  Asso. 
V.  Barnes  (1894)  39  Neb.  834,  58  N.  W. 
440,  which  holds  void  a  secret  under- 
standing that  stock  need  not  be  paid 
for  by  subscribers,  are  excluded.  But 
there  are  some  cases  in  which  prom- 
ises have  been  made  to  secure  sub- 
scriptions which  are  distinct  from 
mere  conditions  annulling  the  contract 
and  requiring  the  performance  by 
the  corporation  of  definite  promises 
by  the  promoters,  the  nonperformance 
of  which  would  involve  a  fraud 
upon  the  subscribers  or  work  positive 
injustice,  that  are  within  the  scope 
of  this  annotation,  and  the  discussion 
in  them  throws  valuable  light  upon 
the  question  under  consideration. 

Omitting  the  decisions  to  the  effect 
that  secret  conditions  on  subscription 
contracts  which  might  involve  a  fraud 
may  not  be  binding  on  the  corporation, 
it  may  be  stated,  as  a  general  rule, 
that  promises  and  agreements  by 
promoters  which  bind  the  corporation 
to  the  performance  of  some  positive 
act,  and  which  are  made  in  considera- 
tion of  the  subscription  contract,  are 
binding  upon  the  corporation  if  it 
accepts  and  acts  upon  the  subscrip- 
tion. 

Alabama.  —  Davis  Bros.  v.  Mont- 
gomery Furnace  &  Chemical  Co. 
(1893)    101    Ala.    127,    8    So.    496. 

Idaho. — Mantle  v.  Jack  Waite  Min. 
Co.  (1913)  24  Idaho,  618,  135  Pac. 
854,  affirmed  in  (1913)  24  Idaho,  639, 
136  Pac.  1130. 

Illinois.  —  Merrick  v.  Consumers 
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Heat  &  Electric  Co.   (1908)   111  111. 
App.  153. 

Indiana. — Bruner  v.  Brown  (1894) 
139  Ind.  600,  38  N.  E.  318. 

Iowa.  —  Bobzin  v.  Gould  Balance 
Valve  Co.  (1908)  140  Iowa,  744,  118 
N.  W.  40. 

Kentucky. — Frankfort  &  S.  Tump. 
Co.  V.  Churchill  (1828)  6  T.  B.  Mon. 
427,  17  Am.  Dec.«  159. 

Missouri.  ' —  Quinn  v.  American 
Bankers'  Assur.  Co.  (1914)  183  Mo. 
App.  8,  165  S.  W.  823;  Van  Noy  v. 
Central  Union  P.  Ins.  Co.  (1913)  168 
Mo.  App.  287,  153  S.  W.  1090. 

Michigan.  —  Empire  Mfg.  Co.  v. 
Stuart  (1881)  46  Mich.  482,  9  N.  W. 
527. 

New  York.— Bell  v.  Shibley  (1861) 
S3  Barb.  BIO;  Burrows  v.  Smith  (1853) 
10  N.  Y.  550. 

Oregon.  —  Scandinavian  American 
Bank  v.  Wentworth  Lumber  Co. 
(1921)  —  Or.  — ,  199  Pac.  624. 

Texas.  —  Commonwealth  Bonding 
&  C.  Co.  V.  Curry  (1916)  —  Tex.  Civ. 
App.  — ,  183  S.  W.  1 ;  American  Home 
L.  Ins.  Co.  V.  Compere  (1913)  —  Tex. 
Civ.  App.  — ,  159  S.  W.  79. 

Canada. — ^Thomson  v.  Feeley  (1877) 
41  U.  C.  Q.  B.  229. 

In  Merrick  v.  Consumers  Heat  & 
Electric  Co.  (111.)  supra,  the  promoters 
of  an  electric  company,  in  order  to 
complete  the  stock  subscription,  made 
a  secret  agreement  that  the  promoters 
who  had  secured  a  franchise  from  the 
city  should  subscribe  the  remaining 
stock,  upon  the  understanding  that  it 
should  be  paid  for  by  transfer  of  the 
franchise  to  the  corporation,  and  the 
stock  would  then  be  returned  to  the 
treasurer  for  sale.  Upon  this  under- 
standing, they  made  an  absolute  sub- 
scription of  the  necessary  amount, 
and  the  corporation  was  organized 
and  passed  a  resolution  that  it  pur- 
chase the  franchise  and  pay  for  it 
with  stock,  with  the  understanding 
that  the  stock  would  be  returned  to 
the  treasury.  This  was  done  and  the 
stock  sold  at  par  so  that  the  treasurer 
received  the  proceeds.  But  a  sub- 
scriber to  the  stock,  learning  of  the 
agreement,  refused  to  pay  calls  on  the 
ground  that  the  corporation  was  never 
legally  organized  because  of  the  se- 


cret agreement  among  the  promoters 
which  left  the  stock  not  fully  sub- 
scribed for.  The  court,  without  notic- 
ing the  fact  that  the  corporation  had 
adopted  the  agreement  and  resold  the 
stock  after  receiving  the  franchise, 
says  that  the  stock  was  fully  and 
unconditionally  subscribed  before  the 
charter  was  issued.  '  The  agreement 
between  the  promoters  was  held  not 
binding  on  the  corporation,  since  it 
was  powerless  to  contract  before  its 
organization  was  complete,  and  the 
subscribers  would  not  be  permitted 
to  show  by  parol  evidence  that  the 
subscription  was  conditional,  and 
therefore  judgment  was  entered  for 
the  call.  Since,  however,  the  trans- 
action had  been  fully  adopted  by  the 
corporation  and  the  stock  sold  to 
others  for  full  value,  which  might 
have  made  the  agreement  binding  on 
the  corporation  had  the  controversy 
arisen  between  the  corporation  and 
the  promoters,  all  that  can  be  re- 
garded as  decided  by  the  court  is  that, 
in  determining  the  completeness  of 
stock  subscription,  the  corporation  is 
not  bound  by  secret  agreements 
among  the  promoters. 

In  Davis  Bros.  v.  Montgomery 
Furnace  &  Chemical  Co.  (1893)  101 
Ala.  127,  8  So.  496,  where  the  question 
arose  whether  or  not  the  capital  stock 
of  a  corporation  had  been  paid  for  by 
transfer  to  it  of  certain  lands  and 
licenses  according  to  an  agreement 
with  the  promoters,  the  court  says 
a  corporation,  after  its  organization, 
has  the  power  to  accept  and  ratify  the 
agreements  and  covenants  of  its  pro- 
moters, made  to  effect  and  carry  out 
purposes  of  its  organization,  and, 
when  accepted  and  ratified,  the  cove- 
nants are  mutually  binding. 

In  an  action  by  a  subscriber  to 
corporate  stock  to  enforce  the  alleged 
contract  and  compel  the  delivery  of 
the  shares  alleged  to  have  been 
purchased,  the  court  says  that,  after 
becoming  a  legal  entity,  the  corpora- 
tion has  the  option  of  adopting  or 
repudiating  contracts  for  its  benefit 
made  by  its  promoters,  and  the  exer- 
cise of  such  option  may  be  manifested 
as  well  by  acceptance  and  retention 
of  the  benefits  of  such  contract  as 
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by  express  formal  ratification.  The 
court  further  says  that,  in  accepting 
the  benefit  of  subscription  contracts 
which  its  promoters  had  procured  for 
it,  it  adopted  these  contracts  as  its 
own,  and  took  them  with  all  their 
burdens  and  infirmities.  Van  Noy  v. 
Central  Union  F.  Ins.  Co.  (1913)  168 
Mo.  App.  287,  153  S.  W.  1090. 

A  promise  by  promoters  of  a  bahk, 
in  order  to  obtain  stock  subscriptions 
which  are  to  be  secured  by  real-estate 
mortgages,  that  the  bank  will  advance 
money  to  clear  the  property  of  prior 
liens,  so  that  the  mortgages  may  be 
available  as  security  for  the  subscrip- 
tions, is  binding  on  the  bank  if  it 
attempts  to  enforce  the  subscriptions. 
The  court  said  the  corporation  which 
grew  out  of  the  promoters'  action 
cannot  have  the  benefit  of  a  subscrip- 
tion unless  it  performs  the  condition 
on  which  the  subscription  was  ob- 
tained, even  though  those  who  made 
the  promise  were  not  the  agents  of  the 
corporation.  Burrows  v.  Smith  (N.  Y.) 
supra. 

If  a  corporation,  when  organized, 
accepts  a  subscription  to  stock  which 
has  been  secured  by  a  promoter  on 
condition  that  a  loan  will  be  made  to 
the  subscriber,  it  takes  the  contract 
with  its  burdens  as  well  as  its  benefits, 
and  must  grant  the  loan  or  return  the 
subscription.  American  Home  L.  Ins. 
Co.  V.  Compere  (Tex.)  supra. 

Where  a  corporation,  with  knowl- 
edge of  a  condition,  in  subscriptions 
for  stock  secured  by  promoters,  that 
it  shall  locate  its  plant  in  a  certain 
town,  receives  payments  of  such  sub- 
scriptions, it  will  be  bound  by  the 
terms  thereof.  Bobzin  v.  Gould 
Balance  Valve  Co.  (1908)  140  Iowa, 
744,  118  N.  W.  40. 

A  turnpike  company  cannot  accept 
a  subscription  secured  by  its  promoter 
on  condition  that  the  turnpike  should 
run  through  the  subscriber's  land  in  a 
certain  manner,  without  complying 
with  the  condition,  especially  where, 
after  the  organization  of  the  company, 
the  agreement  was  confirmed  by  its 
directors.  The  court  said  the  corpora- 
tion cannot  be  privileged,  by  virtue 
of  its  invisible,  intangible,  and  imma- 
terial existence,  to  practise  fraud  by 


its  agents,  claim  the  benefit  of  the 
agreement  and  promise  to  itself,  and 
then  deny  the  mutual  and  correlative 
promise  and  consideration  held  out 
by  the  visible  agents.  It  is  too  late, 
after  the  corporation  has  received  the 
money  with  full  notice  of  the  condi- 
tion, to  say  it  is  not  bound  by  the 
condition.  Frankfort  &  S.  Turnp.  Co. 
V.  Churchill  (1828)  CI  T.  B.  Mon.  (Ky.) 
427, 17  Am.  Dec.  159. 

But  in  Braddock  v.  Philadelphia,  M. 
&  M.  R.  Co.  (1883)  45  N.  J.  L.  363,  it 
was  held  that,  in  the  absence  of 
authority,  a  subscriber  to  the  stock 
of  a  railroad  company  would  not  be 
relieved  from  its  obligation  by  the  fact 
that  the  route  did  not  follow  that 
guaranteed  by  the  promoters. 

A  contract  by  promoters  to  accept 
property  in  satisfaction  of  a  stock 
subscription,  ratified  by  resolution  of 
the  directors  after  organization  of  the 
corporation,  is  binding  on  the  corpora- 
tion. Bruner  v.  Brown  (1894)  139  IncL 
600,  38  N.  E.  318. 

A  mining  corporation  organized  by 
promoters  who  have  undertaken  to 
purchase  mining  property  and  have 
agreed  that  the  promoters  shall  pay  a 
certain  amount  on  their  stock  before 
any  assessment  shall  be  made  on  any 
other  stock,  which,  upon  organization, 
accepts  the  contract  and  takes  over 
the  property,  will  be  bound  by  a  pro- 
vision regarding  assessments  of  stock, 
and  therefore  cannot  enforce  an 
assessment  against  stock  other  than 
that  of  the  promoters,  until  they  have 
paid  the  amount  agreed  upon  by  them. 
Mantle  v.  Jack  Waite  Min.  Co.  (1913) 
24  Idaho,  613,  135  Pac.  854,  afiirmed 
on  rehearing  in  (1913)  24  Idaho,  639, 
136  Pac.  1130. 

A  corporation  to  the  stock  of  which 
a  person  has  refused  to  subscribe, 
which  receives  a  note  given  by  him  as 
a  subscription  to  the  surplus  of 
another  corporation,  from  the  latter, 
with  knowledge  of  the  facts,  is  bound 
by  the  promise  and  representations  of 
the  promoter,  which  are  of  such 
character  as  to  entitle  the  subscriber 
to  cancel  his  subscription.  Com- 
monwealth Bonding  &  C.  Co.  v.  Curry 
(1916)  —  Tex,  Civ.  App.  — ,  183  S.  W. 
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Where  a  premium  note  was  taken  by 
a  promoter  of  an  insurance  company 
prior  to  its  organizatipn,  the  court 
held  that  when  the  company  received 
the  note  from  the  agent,  it  was  bound 
by  its  promise  that  it  would  not  be 
used  as  a  stock  subscription  note.  Bell 
V.  Shibley  (1861)  33  Barb.  (N.  Y.)  610. 

But  where,  by  statute,  promoters 
of  an  insurance  company  can  only 
open  books  for  stock  subscriptions  un- 
til the  required  amount  is  subscribed, 
they  cannot  enter  into  a  contract 
for  the  sale  of  stock  which  will  have 
any  binding  effect  on  the  corporation 
when  organized.  Taylor  v.  St.  Louis 
Nat.  L.  Ins.  Co.  (1915)  266  Mo,  283, 
181  S.  W.  8.  The  court  says  it  is 
sufficient  to  say  that  the  statute  has 
given  these  corporators  no  power  to 
employ  and  pay  agents  to  dispose  of 
stock,  or  proposed  stock,  and,  absent 
this  power,  the  alleged  contract  must 
fail. 

Where  one  acting  as  secretary  for 
a  proposed  corporation  took  a  note  for 
a  subscription,  for  which  he  gave  a 
receipt  reciting  that  the  subscriber 
might  withdraw  his  subscription 
before  maturity  of  the  note  and,  if 
be  did,  the  corporation  would  take  up 
the  note,  and  assigned  the  note  to  the 
-corporation,  which  discounted  it  but 
failed  to  take  it  up  when  the  subscrib- 
-er  withdrew  his  subscription,  and  the 
secretary  was  sued  personally,  it  was 
held  that  he  did  not  plead  a  good 
•defense  to  the  action;  but  the  court 
said  that  a  defense  would  have  been 
good  which  showed  that  both  parties 
knew  that  the  corporation  was-  not  in 
existence,  but  that  both  expected  that 
it  would  be  organized,  and  that  the 
secretary  would  not  be  personally 
liable  if  the  corporation  was  organ- 
ized; that  the  organization  took  place, 
and  the  corporation  received  and 
discounted  the  note,  receiving  the  pro- 
ceeds of  it.  Thomson  v.  Feeley  (1877) 
41  U.  C.  Q.  B.  229. 

Although  for  the  purpose  of  form- 
ing a  mutual  insurance  company 
promoters  may  take  applications  and 
premium  notes,  they  cannot  render  the 
■corporation  liable  on  the  contract 
until  it  is  brought  into  being  and 
ratifies  the  contract.    Gent  v.  Manu- 


facturers' &  M.  Mut.  Ins.  Co.  (1883) 
107  111.  652.  In  that  case  it  appeared 
that  after  the  loss  the  promoters  used 
the  premium  note  given  for  the  policy 
as  part  of  the  assets  necessary  to 
secure  the  charter,  and  the  corpora- 
tion accepted  and  acted  upon  the 
charter  so  secured,  while  repudiating 
liability  for  the  loss.  The  court  said : 
That  a  corporation  should  have  a  full 
and  complete  organization  and  exist- 
ence as  an  entity,  before  it  can  enter 
into  any  kind  of  a  contract  or  transact 
any  business,  would  seem  to  be  self- 
evident.  "As  well  say  a  child  in  ventre 
sa  mere  may  enter  into  a  contract,  or 
that  its  parents  may  bind  it  by  con- 
tract. A  corporation,  until  organized, 
has  no  being,  franchises,  or  faculties. 
Nor  do  those  engaged  in  bringing  it 
into  being  have  any  power  to  bind 
it  by  contract,  unless  so  authorized  by 
the  charter.  Until  organized  as  au- 
•thorized  by  the  charter  there  is  not  a 
corporation,  nor  does  it  possess 
franchises  or  faculties  for  it  or  others 
to  exercise,  until  it  acquires  a  com- 
plete existence.  By  its  birth,  so  to 
speak,  it  for  the  first  time  acquires  its 
faculties  to  transact  its  business  and 
perform  its  functions,"  The  court, 
however,  places  its  ruling  largely  on 
the  provision  of  the  statute  that,  if 
the  policy  is  not  issued  within  thirty 
days  after  organization  of  the  com- 
pany, the  premium  note  shall  not 
represent  any  portion  of  the  capital 
stock  of  the  company,  saying:  The 
transaction  "was  simply  a  proposition 
or  an  application  for  a  policy  after  the 
organization  should  be  had,  and  the 
company  authorized  to  take  risks  and 
issue  policies.  Beyond  that  the 
incorporators  had  no  power  to  bind 
the  future  company.  Nor  does  the 
statute  authorize  the  corporators  to 
contract  for  and  issue  policies.  Had 
they  issued  a  policy  in  form,  would 
anyone  claim  that  a  suit  could  be 
maintained  on  it  against  the  company? 
Surely  not,  because  no  power  to  do 
so  is  conferred  by  the  statute.  And 
if  a  formal  written  policy  would  be 
invalid,  how  can  it  be  said  that  a  mere 
verbal  agreement  for  insurance  can 
be  held  binding?"    The  fallacy  of  this 


488 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


whole  argument  is  very  plain.  The 
transaction  amounted  simply  to  this: 
There  was  a  proposition  by  the 
applicant  for  an  insurance  contract, 
and  a  tender  of  a  premium  note  which 
the<corporation  could  accept  or  reject. 
It  accepted  the  note,  used  it  to  secure 
its  charter,  and  thereby  made  the 
contract  its  own,  and  was  bound  to 
issue  the  policy,  and  the  mere  fact 
that,  prior  to  the  issue  of  the  policy, 
a  loss  had  occurred,  is  immaterial.  It 
had  accepted  the  proposition  of  the 
applicant,  received  full  benefit  of  it, 
and  was  estopped  to  deny  its  liability. 
A  corporation  organized  on  the  cost- 
book  principle,  by  which  the  rules 
and  regulations  entered  in  the  cost 
book  are  published  to  the  world  as 
a  settlement  of  the  corporation,  can- 
not be  bound  by  preliminary  agree- 
ments by  promoters  as  to  issuance 
of  stock.  Thomas  v.  Hobler  (1861) 
8  Jur.  N.  S.  125,  4  DeG.  F.  &  J.  199^ 

45  Eng.  Reprint,  1160,  5  L.  T.  N.  S. 
564. 

Till.  Securing  necessary  funds. 

A  corporation  which,  when  formed, 
avails  itself  of  the  proceeds  of  notes 
executed  by  its  promoters  to  secure 
funds  for  its  use,  and  pays  the  inter- 
est thereon,  adopts  and  ratifies  the 
notes,  and  is  estopped  from  asserting 
that  the  notes  are  not  binding  on  it. 
Scandinavian  American  Bank  v.  Went- 
worth  Lumber  Co.  (1920)  —  Or.  — , 
199  Pac.  624. 

The  action  of  a  corporation  in 
issuing  stock  to  pay  an  indebtedness 
for  money  advanced  to  promoters  for 
the  benefit  of  the  corporation  before 
its  creation  amounts  to  an  adoption 
of  the  contract  of  the  promoters. 
Quinn  v.  American  Bankers'  Assur. 
Co.  (1914)  183  Mo.  App.  8,  165  S.  W. 
823. 

In  Empire  Mfg.  Co.  v.  Stuart  (1881) 

46  Mich.  482,  9  N.  W.  527,  a  corpora- 
tion was  held  liable  upon  a  note 
executed  by  its  predecessor,  which, 
after  attempted  incorporation,  was 
dissolved  and  reincorporated  in  order 
to  cure  certain  supposed  defects  in  the 
organization. 

Where  the  question  of  the  liability 
of  a  corporation,  upon  a  contract  by 


promoters  that  it  would  assume  an 
obligation  for  repayment  of  money 
advanced  to  secure  mining  property 
for  it,  arose,  the  court  said :  'It  is  the 
settled  law  of  this  state  that  a  cor- 
poration is  not  bound  by  engagements 
on  its  behalf  made  by  its  promoters 
before  its  organization,  but  it  may 
make  them  its  contracts  by  adopting 
them.  This  it  may  do  precisely  as  it 
may  make  similar  original  contracts; 
and  if  a  similar  contract  might  be 
made  by  the  corporation  without  any 
formal  act  of  its  board  of  directors^ 
the  adoption  of  the  contract  of  its 
promoters  may  be  shown,  either  by 
the  express  act  of  its  board  of  direc*i 
tors,  or  it  may  be  inferred  from  acts  or 
acquiescence  of  the  corporation  or  its 
authorized  agents.''  Bond  v.  Pike 
(1907)  101  Minn.  127,  111  N.  W.  916. 

Where  promoters  of  a  private  cor- 
poration, in  order  to  secure  necessary 
funds  for  its  operations,  authorized 
the  issuance  of  bonds  secured  by 
mortgage  on  its  property,  and  the 
mortgage  was  issued  before  the  corpo- 
ration was  completely  organized,  and 
after  the  organization  the  directors 
directed  the  issuance  of  the  bonds 
and  delivery  of  the  mortgage,  the 
court  held  this  was  equivalent  to 
original  authority  to  issue  the  bonds,, 
and  an  adoption  of  the  previously 
executed  mortgage.  Wood  v.  Whelen 
(1879)  93  IlL  153. 

In  an  action  to  recover  money 
loaned  to  promoters  for  use  of  a 
corporation,  the  court  said:  "While 
a  corporation  is  not  bound  by  engage- 
ments, made  for  and  in  its  behalf  by 
its  promoters  before  it  has  been  duly 
organized,  it  may,  after  its  organiza- 
tion, make  such  engagements  its  own. 
This  it  may  do  in  manner  and  form^ 
and  precisely  as  it  may  make  similar 
original  contracts.  A  formal  action 
of  the  board  of  directors  is,  however, 
indispensable  in  all  cases  where  it 
would  be  necessary  if  the  corporation 
was  acting  in  the  first  instance.  But 
it  is  not  necessary  that  such  adoption,, 
ratification,  or  acceptance  be  ex- 
pressed, as  it  may  be  inferred  from 
acts  or  acquiescence  on  the  part  of  the 
corporation,  or  by  its  authorized 
agents  in  its  behalf,  as  similar  original 
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contracts  may  be  established.''  Schrey- 
er  V.  Turner  Flouring  Co.  (1896) 
29  Or.  1,  43  Pac.  719. 

And  where  it  is  alleged  in  a  com- 
plaint that  money  was  borrowed  by 
promoters  on  behalf  of  a  corporation 
about  to  be  formed  and  that  the  cor- 
poration has  promised  to  pay  the  bal- 
ance thereof  remaining  due,  and 
where  it  further  appears  that  it  is 
highly  probable  that  the  corporation 
has  received  the  benefit  of  the  money, 
a  demurrer  to  the  complaint  is  proper- 
ly overruled.    Ibid. 

Where  a  promoter  employs  a  broker 
to  secure  a  loan  on  the  property  of  the 
future  corporation,  the  corporation 
cannot  take  the  benefit  of  the  service 
without  becoming  liable  to  make  com- 
pensation therefor.  Maryland  Apart- 
ment House  Co.  V.  Glenn  (1908)  108 
Md.  377,  70  Atl.  216. 

IX,  Purchase  of  property » 

a.  In  general. 

The  general  rule  is  that,  if  property 
is  purchased  for  a  proposed  corpora- 
tion, it  will  become  liable  upon  the 
contract  if,  when  organized,  it  takes 
the  benefit  of  it. 

United  States. — Whitney  v.  Wyman 
(1880)  101  U.  S.  392.  25  L.  ed.  1050; 
Re  Lance  Lumber  Co.  (1916)  150  C.  C. 
A.  371,  237  Fed.  857;  Philadelphia 
Creamery  Supply  Co.  v.  Davis  &  R. 
Bldg.  &  Mfg.  Co.  (1896)  77  Fed.  879; 
Hawkeye  Gold  Dredging  Co.  v.  State 
Bank  (1907)  157  Fed.  253,  reversed  on 
other  grounds  in  (1910)  100  C.  C.  A. 
626,  177  Fed.  164;  Re  Quality  Shoe 
Shop  (1914)  212  Fed.  321;  Bridgeport 
Electric  &  Ice  Co.  v.  Meader  (1895)  18 
C.  C.  A.  451.  30  U.  S.  App.  580,  72  Fed. 
115. 

Alabama. — Moore  &  H.  Hardware 
Co.  v.  Towers  Hardware  Co.  (1888) 
87  Ala.  206,  13  AnL  St.  Rep.  23,  6  So. 
41. 

Arkansas^ — ^Bloom  v.  Home  Ins. 
Agency  (1909)  91  Ark.  367,  121  S.  W. 
293;  Carter  v.  Gray  (1906)  79  Ark. 
273,  96  S.  W.  377. 

California.— Jones  v.  Allert  (1911) 
161  Cal.  234,  118  Pac.  794;  Scadden 
Flat  Gold  Min.  Ck).  v.  Scadden  (1898) 
121  Cal.  33.  53  Pac.  440. 


Colorado.— Possell  v.  Smith  (1907) 
89  Colo.  127.  88  Pac.  1064. 

Illinoiai — Saltonstall  v.  Mead 
(1915)  191  111.  App.  173;  Streator  In- 
dependent Teleph.  Co.  v.  Continental 
Teleph.  Constr.  Co.  (1905)  217  111.  577, 
75  N.  E.  546. 

Michigan.— Beal  v.  Chase  (1875)  31 
Mich.  490;  Esper  v.  Miller  (1902)  131 
Mich.  334,  91  N.  W.  613. 

Minnesota. — Lake  Harriet  State 
Bank  v.  Venie  (1917)  138  Minn.  339, 
165  N.  W.  225. 

MississippL — ^Mulverhill  v.  Vicks- 
burg  R.  Power  &  Mfg.  Co.  (1906)  88 
Miss.  689,  40  So.  647. 

Missouri.— Pitts  v.  D.  M.  Steele 
Mercantile  Co.  (1898)  75  Mo.  App. 
221. 

New  Jersey^ — Hudson  Mill.  Co.  v. 
Higgins  (1913)  85  N.  J.  L.  268,  88  Atl. 
1879;  Atlantic  City  R.  Co.  v.  Wood 
(1911)  78  N.  J.  Eq.  298,  81  Atl.  1132. 
I  New  Mexico. — Moriarity  v.  Meyer 
'(1916)  21  N.  M.  521.  L.R.A.1917E, 
1165,  157  Pac.  652. 

New  York. — Bommer  v.  American 
Spiral  Spring  Butt  Hinge  Mfg.  Co. 
(1880)  81  N.  Y.  468;  Seymour  v. 
Spring  Forest  Cemetery  Asso.  (1895) 
144  N.  Y.  333.  26  L.R.A.  859,  39  N.  E. 
366;  Munson  v.  Syracuse,  G.  &  C.  R. 
Co.  (1886)  103  N.  Y.  58,  8  N.  E.  355; 
Rogers  v.  New  York  &  T.  Land  Co. 
(1892)  134  N.  Y.  197,  82  N.  E.  27; 
Thistle  V.  Jones  (1904)  45  Misc.  215, 
92  N.  Y.  Supp.  118;  Van  Schaick  v. 
Third  Ave.  R.  Co.  (1868)  38  N.  Y.  346; 
Davis  V.  Valley  Electric  Light  Co. 
(1899)  61  N.  Y.  Supp.  580. 

Pennsylvania. — Swisshelm  v.  Swiss- 
vale  Laundry  Co.  (1880)  95  Pa.  367; 
Titus  V.  Catawissa  R.  Co.  (1863)  5 
Phila.  172 ;  Central  Trust  Co.  v.  Lappe 
(1907)  216  Pa.  549,  65  Atl.  1111. 

South  Dakota. — Chase  v.  Redfield 
Creamery  Co.  (1900)  12  S.  D,  529.  81 
N.  W.  951. 

Tennessee. — Pearsall  v.  Tennessee 
C.  R.  Co.  (1904)  2  Tenn.  Ch.  App.  682. 

Texas. — Texas  Western  R.  Co.  v. 
Gentry  (1888)  69  Tex.  625,  8  S.  W.  98 ; 
Thorndale  Mercantile  Co.  v.  Continen- 
tal Gin  Co.  (1920)  —  Tex.  Civ.  App. 
— ,  217  S.  W.  1059;  Weathersby  v. 
Texas  &  0.  Lumber  Co.  (1915)  107 
Tex.  474,  7  A.L.R.  1440,  180  S.  W.  735; 
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Lancaster  Gin  &  Compress  Co.  v.  Mur- 
ray Ginning  System  Co.  (1898)  19 
Tex.  Civ.  App.  110,  47  S.  W.  387 ;  Bon- 
ham  Cotton  Press  Co.  v.  McKeller 
(1894)  86  Tex.  694,  26  S.  W.  1056. 

Virginia. — Strause  v.  Richmond 
Woodworking  Co.  (1909)  109  W.  Va. 
724,  122  Am.  St.  Rep.  937,  65  S.  E.  659. 

West  Virginia. — Wallace  v.  Eclipse 
Pocahontas  Coal  Co.  (1919)  83  W.  Va. 
321,  98  S.  E.  293. 

England.  —  Re  Blakely  Ordnance 
Co.  (1867)  L.  R.  3  Ch.  154,  37  L.  J.  Ch. 
N.  S.  418,  18  L.  T.  N.  S.  132,  16  Week. 
Rep.  533. 

b.  Business, 

If  a  corporation  is  organized  to  take 
over  a  going  business,  or  one  which 
has  gotten  into  financial  difficulties,  it 
will,  if  it  attempts  to  take  advantage 
of  the  contract  made  on  its  behalf,  be 
bound  by  the  obligations  imposed  by 
such  contract. 

Where  a  corporation,  organized  to 
purchase  and  carry  on  a  going  busi- 
ness after  it  comes  into  existence, 
takes  possession  of  the  property  and 
issues  renewal  notes  for  the  purchase 
price  as  those  given  by  the  promoter 
mature,  it  becomes  bound  by  the  con- 
tract. Re  Lance  Lumber  Co.  (1916) 
150  C.  C.  A.  371,  237  Fed.  357,  affirm- 
ing (1915)  224  Fed.  598.  The  court 
says  that,  after  the  understandings 
between  the  promoter  and  the  vendor 
were  carried  out,  the  transaction  be- 
came in  form,  what  in  truth  it  had  al- 
ways been,  a  sale  by  vendor  to  the 
corporation.  Although  the  corpora- 
tion did  not  assume  the  notes  by 
formal  resolution  of  its  board,  its  re- 
newals and  payments  show  distinctly 
that  it  did  in  fact  accept  the  arrange- 
ments made  in  its  behalf. 

Where  a  lessee  incorporates  a  busi- 
ness which  is  conducted  on  leased 
property,  and  rent  is  paid  by  the  cor- 
poration, such  conduct  constitutes  an 
acceptance  of  the  lease  so  as  to  bind 
the  corporation  by  its  provisions.  Sal- 
tonstall  V.  Mead  (1915)  191  111.  App. 
173. 

In  Re  Blakely  Ordnance  Co.  (1867) 
L.  R.  3  Ch.  (Eng.)  154,  37  L.  J.  Ch. 
N.  S.  418,  18  L.  T.  N.  S.  132,  16  Week. 
Rep.  533,  it  appeared  that  a  contract 


by  promoters  to  issue  bonds  in  pay- 
ment for  a  business  to  be  taken  over 
by  the  corporation  had  been  adopted 
by  the  articles  of  association,  and  the 
bonds  were  enforced  in  the  hands  of 
assignees. 

An  agreement  between  the  presi- 
dent of  an  insolvent  corporation  and 
one  financing  a  new  corporation  to 
take  over  the  business  that  claims  of 
the  corporation  against  the  president 
should  be  canceled  by  the  new  cor- 
poration, when  organized,  notwith- 
standing they  are  for  the  benefit  of 
the  new  corporation,  will  not  be  bind- 
ing on  it  unless  expressly  ratified* 
The  court  says  possibly  the  new  cor- 
poration paid  full  value  for  the  assets 
of  the  old  one.  Hudson  Mill.  Co.  v. 
Higgins  (1913)  85  N.  J.  L.  268,  88  AtL 
1079. 

A  telephone  company  which  re- 
ceives, after  its  complete  organization, 
a  telephone  exchange  contracted  for 
by  the  promoters  during  the  organiza- 
tion of  the  company,  is  liable  for  the 
value  of  the  property  so  received. 
The  court  says  the  case  differs  from 
cases  which  were  attempts  to  hold  the 
corporation  liable  for  debts  created  by 
its  promoters,  and  not  for  the  value  of 
property  which  it  had  received  after 
it  was  completely  organized.  Streator 
Independent  Teleph.  Co.  v.  Continen- 
tal Teleph.  Constr.  Co.  (1905)  217  IlL 
577,  75  N.  E.  546,  affirming  (1905)  118 
111.  App.  14. 

Where  owners  of  a  mining  claim 
agreed  with  promoters  to  sell  it  to  a 
corporation  to  be  organized,  and  deliv- 
ered a  deed  in  escrow,  to  be  delivered 
to  one  of  the  promoters,  or  his  assigns^ 
and  after  the  corporation  was  formed 
it  took  possession  of  the  property  and 
paid  a  portion  of  the  purchase  money 
when  the  promoter  gave  his  individual 
note  for  the  last  instalment,  and  the 
corporation  resisted  payment  of  this 
note  on  the  ground  that  it  was  the  per- 
sonal debt  of  the  promoter,  the  court 
said  the  agreement  and  course  of  con- 
duct of  the  parties  gave  evidence  that 
the  promoter  was  a  mere  intermedi- 
ary, and  that  the  real  party  in  inter- 
est was  the  corporation;  that  it,, 
through  its  officers,  made  recognition 
of  its  personal  obligation  to  make  the 
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money  payments  in  accordance  with 
the  terms  of  the  contract,  and  was 
bound  thereby.  Jones  v.  AUert  (1911) 
161  Cal.  234,  118  Pac.  794. 

In  an  action  by  a  corporation  or- 
ganized to  take  title  to  a  mine,  to  com- 
pel the  promoters  to  deed  the  prop- 
erty, the  court  said  that  if  the  corpora- 
tion was  informed  of  the  agreement 
and  purpose  of  the  owners,  and  by  its 
acts,  if  not  otherwise,  accepted  the 
proposition  of  the  owners,  and  such 
acceptance  completed  the  contract  be- 
tween the  former  owners  and  the  cor- 
poration, and  the  corporation,  having 
issued  the  stock  and  taken  possession 
of  the  property  and  operated  it,  com- 
plied with  the  conditions  on  its  part 
and  became  the  owner  of  the  property. 
'Scadden  Flat  Gold  Min.  Co.  v.  Scadden 
(1898)  121  Cal.  33,  53  Pac.  440. 

Where  promoters,  carrying  on  busi- 
ness under  what  appears  to  be  a  cor- 
porate name,  contract  for  the  use  of  a 
patent  and  subsequently  incorporate, 
the  company  cannot  adopt  and  use  the 
patent  without  being  bound  by  the 
obligation  to  pay  royalty  therefor,  as 
provided  in  the  original  contract. 
Bommer  v.  American  Spiral  Spring 
Butt  Hinge  Mfg.  Co.  (1880)  81  N.  Y. 
468.  The  court  said  that,  even  if  not 
incorporated  when  the  agreement  was 
made,  the  corporation,  by  availing  it- 
self of  the  agreement,  enjoying  its 
benefits,  and  acting  under,  and  in  part 
performing,  it,  made  it  its  own  as  ef- 
fectually as  if  it  had  formally  and  by 
resolution  adopted  and  ratified  its 
terms. 

Where  a  corporation,  organized  to 
take  over  the  assets  of  an  assigned  es- 
tate, takes  the  benefit  of  agreements 
made  by  a  promoter  to  the  effect  that 
creditors  who  will  assign  their  claims 
to  the  corporation  will  be  paid  by  it, 
it  is  liable  upon  the  agreement.  Pitts 
V.  D.  M.  Steele  Mercantile  Co.  (1898) 
75  Mo.  App.  221. 

Where  one  who  had  secured  a  fran- 
chise for  a  street  railway  contracted 
with  a  promoter  that  the  latter  should 
build  the  road,  and,  when  completed, 
the  former  should  have  a  certain  pro- 
portion of  the  value  of  the  property^ 
and  an  attempt  was  made  to  enforce 
the  contract  against  the  corporation, 


it  contended  that  the  contract  was  be- 
tween the  promoters  and  imposed  no 
obligation  upon  it.  Mulverhill  v. 
Vicksburg  R.  Power  &  Mfg.  Co.  (1906) 
88  Miss.  689,  40  So.  647.  The  court 
said:  'This  positron  is  untenable.  It 
was  well  understood  at  the  time  that 
the  franchise  assigned  to  Shaffer  was 
being  acquired  for  the  benefit  of  the 
corporation,  which  was  to  own  and 
operate  the  street  railroad.  In  antici- 
pation of  the  acquisition  of  the  fran- 
chise, the  company  had  already  been 
chartered.  The  very  terms  of  the 
agreement  in  reference  to  the  issu- 
ance of  stock  and  bonds  could  have 
had  reference  only  to  a  corporation. 
Besides  all  this,  the  corporation  ac- 
cepted the  benefits  accruing  to  it  from 
the  contract,  and  availed  of  the  fran- 
chise, with  full  knowledge  on  the  part 
of  all  parties  concerned  in  its  organi- 
zation of  the  manner  and  conditions 
on  which  it  had  been  obtained.  Un- 
der such  circumstances,  it  is  well  set- 
tled that  the  contract  is  binding  on  the 
corporation.*' 

Where  the  properties  of  an  insol- 
vent railway  are  purchased  by  pro- 
moters of  a  proposed  corporation  with 
judgments  contracted  for  by  said  pro- 
moters, and  the  new  corporation,  after 
incorporation  with  the  promoters  as 
chief  officers  and  stockholders,  re- 
ceives the  properties  so  purchased,  it 
must  be  considered  as  having  ratified 
the  promoters'  contract  for  the  pur- 
chase of  the  judgments.  Pearsall  v. 
Tennessee  C.  R.  Co.  (1904)  2  Tenn. 
Ch.  App.  682.  The  court  says:  "It 
will  not  do  to  say  that  certain  promot- 
ers of  a  railroad  enterprise  can  make 
contracts  with  respect  to  properties 
and  rights  to  be  turned  over  to  said 
railroad  when  organized,  and  that 
when  the  railroad  is  organized,  and 
these  parties  are  the  chief  stockhold- 
ers, and  are  its  chief  officers,  and  the 
railroad  accepts  the  properties,  that 
all  this  does  not  amount  to  a  ratifica- 
tion by  the  railroad  company  of  what 
its  promoters  did."  The  court  con- 
cludes that  under  such  circumstances 
no  formal  official  action  was  necessary 
to  ratify  the  acts  done. 

Where  a  promoter  of  a  railway 
agreed  to  purchase  the  property  and 
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franchise  of  an  existing  company  for 
stock  and  bonds  of  the  new  one,  when 
organized^  and  the  new  one  took  over 
the  property,  the  court  held  that  it 
was  estopped  to  conteat  its  liability  on 
the  contract.  The  contract  was  treated 
more  as  one  ultra  vires  than  as  that  of 
a  promoter,  but  the  court  says,  when 
the  contract  is  executed  and  the  cor- 
poration has  received  the  benefit,  the 
weight  of  authority  seems  to  be  that 
the  corporation  will  be  estopped  to 
deny  its  authority  to  make  it.  Texas 
Western  R.  Co.  v.  Gentry  (1888)  69 
Tex.  632,  8  S.  W.  98. 

But  a  corporation  formed  to  take 
over  the  assets  of  another  company  is 
not  bound  by  the  promoter's  agree- 
ment that  it  will  pay  the  debts  of  the 
latter  if  the  assets  transferred  exceed 
such  debts,  unless  the  corporation 
adopts  the  agreement  or  receives  as- 
sets in  excess  of  the  obligations. 
Adams  v.  Empire  Laundry  Machinery 
Co.  (1889)  52  Hun,  610,  22  N.  Y.  S.  R. 
271,  4  N.  Y.  Supp.  738. 

In  Seal  v.  Chase  (1876)  31  Mich. 
490,  a  corporation  organized  to  con- 
duct a  business  which  the  organizer 
had  contracted  not  to  conduct  when  he 
sold  out  a  previously  established  busi- 
ness was  held  bound  by  the  contract. 

The  members  of  a  partnership 
which  has  bound  itself  by  contract 
from  contesting  the  validity  of  a 
patent  cannot  escape  their  obliga- 
tion by  incorporating.  Philadelphia 
Creamery  Supply  Co.  v.  Davis  &  R. 
Bldg.  &  Mfg.  Co.  (1896)  77  Fed.  879. 

In  Bloom  v.  Home  Ins.  Agency 
(1909)  91  Ark.  367,  121  S.  W.  293, 
which  was  an  attempt  to  enforce 
against  an  insurance  agent  his  agree* 
ment  not  to  solicit  business  for  other 
companies  in  consideration  of  the  for- 
mation of  a  local  company  in  which 
he  was  to  receive  stock,  he  defended 
on  the  ground  that  because  the  corpo- 
ration was  not  organized  at  the  time 
there  was  a  lack  of  mutuality  of  con- 
tract. But  the  court  held  that  where 
a  corporation,  after  its  organization, 
makes  the  original  agreement  its  own 
by  adopting  and  acting  upon  it,  the 
original  contract  becomes  binding  on 
it,  and  where  all  the  parties,  after 
such  organization,  recognize  and  act 


upon  the  original  contract,  all  parties 
to  it  are  bound  by  its  terms.  The 
court  says  when  the  corporation  was 
organized  it  accepted  and  adopted  the 
contract,  which  was,  in  legal  effect,  a 
proposal  to  the  future  company. 

Where  the  attempt  was  made  to  en- 
join a  corporation  from  doing  busi- 
ness which  its  promoters  had  con- 
tracted individually  not  to  do,  the  re- 
lief was  denied,  because  it  was  not 
an  undertaking  on  the  faith  of  the 
corporation,  nor  intended  to  inure  to 
its  benefit,  and  it  did  not  inure  to  such 
benefit,  and  no  fraud  was  shown,  but 
the  court  says:  "Where  associates 
combine  together  to  create  a  paper 
corporation,  to  cover  a  partnership  or 
joint  venture,  and  where  the  stock- 
holders are  partners  in  intention,  and 
have  resorted  to  the  fiction  of  separate 
corporate  entity  to  free  themselves 
from  individual  obligations  which  had 
attached  to  them,  with  respect  to  the 
business  they  propose  to  carry  on,  pri- 
or to  the  organization  of  the  company, 
courts  of  equity,  when  the  ends  of  jus- 
tice require  it,  will  disregard  and  look 
beyond  the  fiction  of  corporate  entity, 
and  hold  the  corporation  to  a  dis- 
charge of  the  liabilities  resting  on  its 
members;  and  this  may  be  done  al- 
though some  of  the  shareholders  had 
not  originally  incurred  the  obligation 
sought  to  be  enforced,  provided  they 
had  notice  of  it  before  entering  the 
corporation,  and  participated  in  the 
effort  to  avoid  it."  Moore  &  H.  Hard- 
ware Co.  V.  Towers  Hardware  Co. 
(1888)  87  Ala.  206,  13  Am.  St.  Rep. 
23,  6  So.  41. 

o.  Real  estate, 

A  corporation  which  accepts  and 
uses  property  purchased  for  it  by  a 
promoter  cannot  avoid  liability  upon 
mortgages  given  for  the  purchase 
price.  Thorndale  Mercantile  Co,  v. 
Continental  Gin  Co.  (1920)  —  Tex. 
Civ.  App.  — ,  217  S.  W.  1059. 

Where  a  corporation,  when  formed, 
takes  possession  of  land  contracted 
for  by  its  promoters,  and  keeps  the 
property  as  its  own,  appropriating  to 
its  own  use  the  proceeds  of  parcels 
sold,  it  ratifies  the  purchase  so  as  to 
be  unable  to  defeat  liability  on  bonds 
representing     the     purchase     price. 
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Seymour  v.  Spring  Forest  Cemetery 
Asso.  (1896)  144  N.  Y.  888,  26  L.R.A. 
859,  89  N.  E.  865. 

Where  a  railroad  takes  possession 
of,  and  uses  as  its  own,  real  estate 
purchased  by  a  promoter,  it  is  entitled 
to  the  benefit  and  liable  to  the  obliga- 
tions incurred  in  the  purchase.  At- 
lantic City  R.  Co.  V.  Wood  (1911)  78 
N.  J.  Eq.  298,  81  Atl.  1182,  affirming 
(1903)  65  N.  J.  Eq.  580,  56  Atl.  837. 

A  lumber  company  cannot  avoid  lia- 
bility on  a  contract  by  a  promoter  se- 
curing timberlands  for  it,  by  which 
he  agreed  to  pay  a  bonus  for  release 
of  an  option  on  the  land,  which  is  sub- 
sequently confirmed  on  its  part  with- 
out express  authority,  where  it  re- 
ceives the  benefit  of  the  contract  by 
taking  title  to  the  land  which  it  could 
not  have  secured  had  not  the  option 
been  released.    Weathersby  v.  Texas 

6  O.  Lumber  Co.  (1916)  107  Tex.  474, 

7  A.L.R.  1440,  180  S.  W.  786.  The 
court  said,  under  such  circumstances, 
equity  will  not  allow  it  to  refuse  to 
pay  the  consideration  promised  by  the 
promoters  in  the  contract,  for  in  good 
conscience  it  should  not  be  permitted 
to  keep  the  lands  and  at  the  same  time 
refuse  to  pay  for  them.  When  the  cor- 
poration asserts  title  to  the  land,  it 
affirms  the  validity  of  the  contract 
through  the  provisions  of  which  it 
secured  the  title — ^thereby  reversing 
(1912)  —  Tex.  Civ.  App.  — ,  146  S.  W. 
243,  where  the  court  under  its  inter- 
pretation of  Weatherf  ord,  M.  W.  &  N. 
W.  R.  Co.  v.  Granger  (1894)  86  Tex. 
850,  40  Am.  St.  Rep.  837,  24  S.  W.  795, 
supra,  held:  "Although  a  corporation 
accepts  a  deed  and  pays  the  considera- 
tion named  therein,  where  it  has  no 
notice  of  an  agreement  by  the  pro- 
moters to  pay  a  bonus  to  the  holder  of 
the  option  under  which  the  purchase 
is  made,  it  cannot  be  held  liable  on 
the  theory  of  acceptance  of  benefit.'* 

A  corporation  authorized  to  incur 
and  pay  liabilities  for  property  ac- 
quired before  incorporation  is  obli- 
gated to  pay  the  purchase  price  of 
property  acquired  by  its  promoters  be- 
fore incorporation,  and  transferred  to 
and  accepted  by  it.  Hawkeye  Gold 
Dredging  Co.  v.  State  Bank  (1907)  167 
Fed.  258,  reversed  on  another  point 


in  (1910)  100  C.  C.  A.  626,  177  Fed. 
164. 

Where  an  agent  of  an  owner  of  an 
interest  in  a  mining  claim  entered  into 
a  contract  with  a  co-owner  for  the 
purpose  of  securing  the  necessary 
patent,  and  agreed  with  the  ce-owner 
that,  if  he  would  convey  his  interest  to 
the  agent's  principal,  the  latter,  when 
the  patent  was  obtained,  would  convey 
to  him  an  interest  in  the  larger  claim 
for  which  the  patent  was  sought,  and 
the  owner,  after  receiving  the  deed 
to  the  lands,  organized  a  corporation  to 
work  the  mine,  which  refused  to  make 
the  reconveyance  after  patent  was  ob- 
tained, the  court  said,  whether  its 
agent  had  authority  to  make  the  con- 
tract or  not,  equity  will  not  permit  it 
to  accept  the  benefits  of  the  contract 
and  at  the  same  time  escape  its  bur- 
dens. Carter  v.  Gray  (1906)  79  Ark. 
278,  96  S.  W.  877. 

Where  in  anticipation  of  the  organi- 
zation of  a  corporation  to  purchase 
land,  a  contract  for  purchase  is  en- 
tered into,  and  when  the  corporation 
is  formed  it  takes  an  assignment  of 
the  contract  and  makes  payments  on 
it,  its  taking  over  the  contract,  and  ex- 
ercising acts  of  ownership  over  the 
property,  render  it  liable.  Esper  v. 
Miller  (1902)  181  Mich.  834,  91  N.  W. 
613.  The  court  says  there  can  be  no 
reasonable  doubt  that  the  corporation, 
after  it  had  been  formed,  recognized 
that  the  broker  in  securing  the  land 
contract  had  been  acting  for  it,  and 
took  over  such  title  as  he  had  in  the 
contract.  There  was  abundant  evi- 
dence that  the  corporation  undertook 
to  ratify  his  acts.  The  court  further 
says:  'Tt  is  certainly  not  equitable 
that  a  company  called  into  being  for 
a  definite  purpose,  for  which  property 
has  been  acquired  by  a  written  con- 
tract, can  take  over  that  property  by 
receiving  an  assignment  of  the  con- 
tract and  exercising  acts  of  ownership 
over  the  property,  without  performing 
that  part  of  the  contract  which  is  un- 
performed ;  and  such  we  do  not  under- 
stand to  be  the  law." 

In  an  action  by  a  bank  to  hold  its 
president  on  certain  agreements  made 
by  him  with  prospective  stockholders 
with  respect  to  the  securing  of  prop- 
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erty  and  constructing  a  building  for 
the  bank,  he  contended  that  the  con- 
tract, not  being  binding,  on  the  bank, 
was  not  binding  on  him;  but  the 
court  said  the  evidence  is  ample  to 
show  that,  after  its  organization,  both 
the  bank  and  defendant  acted  upon 
the  theory  that  this  agreement  was 
valid  and  binding,  and  thereby  as- 
sented to  and  ratified  it.  The  acts  of 
ratification  on  the  part  of  the  bank 
consisted  in  issuing  stock  for  the  pur- 
chase price  of  the  lot,  and  for  the 
money  used  in  conatructing  the  build- 
ing, and  in  taking  possession  of  the 
building  after  organization.  Lake 
Harriet  State  Bank  v.  Venie  (1917) 
138  Minn.  339,  165  N.  W.  225. 

In  Swisshelm  v.  Swissvale  Laundry 
Co.  (1880)  95  Pa.  367,  where  the  ques- 
tion was  as  to  the  form  of  action,  it 
appeared  that  a  promoter  had  con- 
tracted for  property  for  the  corpora- 
tion under  his  individual  seak  The 
corporation,  when  organized,  took  pos- 
session of  the  property,  and  the  ques- 
tion was  whether  or  not  assumpsit 
would  lie,  and  the  court  held  that  it 
would. 

Where  the  promoters  of  a  railroad 
agree  with  holders  of  bonds  of  an 
existing  road,  which  the  new  one  is  to 
supersede,  that  if  they  will  surrender 
such  bonds  the  new  company  will  is- 
sue its  bonds  in  lieu  thereof  and  pay 
the  expenses  of  the  exchange,  the  new 
company  cannot  accept  the  old  bonds 
and  issue  the  new  ones  without  paying 
the  expenses.  Titus  v.  Catawissa  R. 
Co.  (1863)  5  Phila.  (Pa.)  172.  The 
court  says  a  ratification  is  equivalent 
to  a  prior  request,  and  the  defendant, 
obviously,  could  not  enjoy  the  benefit 
of  the  promise  made  on  its  behalf  be- 
fore it  was  incorporated,  without  being 
as  much  liable  to  make  the  stipulated 
return  afterwards,  as  if  the  con^ 
tract  had  been  made  by  its  duly  au- 
thorized agent.  This  case  was  af- 
firmed in  (1865)  49  Pa.  277,  without 
discussion  of  this  point. 

In  Munson  v.  Syracuse,  G.  &  C.  R. 
Co.  (1886)  103  N.  Y.  58,  8  N.  E.  355,  an 
agreement  by  a  promoter  to  issue 
bonds  of  a  newly  organized  railroad 
company  for  a  right  of  way  of  another 
road,  delivered  to  it,  was  held  unen- 


forceable, because  the  ratification  of 
the  agreement  was  by  a  board  of  di- 
rectors of  which  the  one  contracting 
to  convey  the  property  was  a  member. 
The  court  says  the  corporation  is  at 
liberty  to  refuse  to  sanction  promot- 
ers' contracts,  and  if  its  sanction  is 
obtained  by  the  act  or  co-operation  of 
directors  who  have  a  private  interest, 
the  corporation  may  resist  an  action 
for  specific  performance ;  at  least,  in  a 
case  where  it  has  not  accepted  the 
consideration  or  taken  the  benefit. 

Where  holders  of  bonds  of  a  rail- 
road company  received  a  conveyance 
of  land  from  the  company  in  satisfac- 
tion of  the  bonds,  and  organized  a  cor- 
poration to  dispose  of  the  land,  the 
corporation  is  bound  by  the  obli- 
gations placed  in  the  contract  be- 
tween the  promoters  for  the  purpose 
of  carrying  out  their  object,  of 
which  it  had  notice  and  of  which  it 
took  the  benefit.  Rogers  v.  New  York 
&  T.  Land  Co.  (1892)  134  N.  Y.  197, 
82  N.  E.  27.  The  court  says,  being 
about  to  form  a  corporation,  the  pro- 
moters made  an  agreement  in  which 
they  provided  for  benefit  to  be  con- 
ferred upon  the  corporation,  and  bur- 
dens to  be  assumed  by  it  after  its  or- 
ganization. While  it  could  have  re- 
fused, when  it  came  into  existence,  to 
accept  the  one  or  be  bound  by  the 
other,  it  could  not  accept  the  advan- 
tages and  then  refuse  to  assume  the 
obligations.  By  accepting  title  to  the 
land  it  adopted  and  ratified  the  agree- 
ment entered  into  by  all  its  stockhold- 
ers, and  thereby  made  itself  a  party 
thereto  and  became  bound  thereby. 

Where  promoters  had  contracted  to 
give  the  vendor  of  mining  property  a 
certain  interest  in  the  corporation 
when  fully  equipped,  and  the  corpora- 
tion took  over  the  property  under  the 
contract,  and  then  attempted  to  defeat 
liability  because  o/  lack  of  knowledge 
of  the  terms  of  the  contract,  the  court 
said :  "Is  it  possible  for  the  corpora- 
tion to  plead  ignorance  of  the  terms 
and  conditions  of  a  contract  made  by 
its  promoters  on  its  behalf,  acquire 
the  right  and  title  to  valuable  prop- 
erty upon  terms  of  payment  in  cash  or 
credit,  or  for  its  value  in  the  stock  of 
the  corporation,  and  corporation  and 
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promotei^  thereby  escape  the  burden 
of  its  performance?  Our  answer  is, 
'No.'  In  the  case  at  bar  not  only  did 
the  corporation  have  notice  of  plain- 
tiff's right  through  its  corporators  and 
agents,  but  all  the  stockholders  of  the 
corporation  participating  in  the  first 
meeting  of  stockholders,  including 
Stover,  had  notice  that  plaintiff  had  at 
least  some  interest  or  claim,  and  Per- 
kins and  Griffith  knew  the  extent  of  it, 
and  if  not,  on  inquiry  of  him,  all  would 
easily  have  discovered  the  full  extent 
thereof."  Wallace  v.  Eclipse  Poca- 
hontas Coal  Co.  (1919)  83  W.  Va.  321, 
98  S.  E.  293. 

Iieas«lftolds« 

A  corporation  which,  when  organ- 
ized, adopts  and  enters  into  possession 
under  a  lease  made  by  its  promoters 
for  it,  will  be  liable  on  its  covenants. 
Thistle  V.  Jones  (1904)  45  Misc.  215, 
92  N.  Y.  Supp.  113,  reversed  on  other 
grounds  in  (1907)  123  App.  Div.  40, 
107  N.  Y.  Supp.  840. 

A  corporation  organized  to  operate 
a  street  railway  will  be  held  bound  by 
a  lease  negotiated  by  its  partnership 
predecessor  with  a  view  to  the  needs 
of  the  corporation,  by  which  the  title 
to  the  lessee  was  placed  in  a  trusttiS, 
if  the  corporation,  when  or^dnfi^, 
had  full  knowledge  of  the  terinsf^oS'tB* 
lease  and  the  agreement 'iiikd^'ih'.i^e^ 
spect  to  it,  receives*  to  j^a!sf^!gnti(e'iit, 
enters  into  posdefi^ioA,  kkd  'u^sr  'a.ifii 
occupies  it  for  many*  ^  yfeiiife;  '  Vati 
Schaick^V.%Mi^ *W/1i;  CW.'Uete) 
38  N.'ir.  ^46/iffiAniiig  <18W)  ^^Bia^b. 

;4^^i  'iiU  ,<Kt  .f;V«    t.  ;  .   •/•'  .rrj-     >.  .'J 

-  A  ^t;c^tlp«i?«iiitf  l^i'ei'  tinkea  i)dfeses* 
tfiii^^ef  frtf^m^J'Testaed  by^^iH  ^mdt^i- 
f^r^^it^^%d^%i91^VMom^  HSble^fbi-  tfa4 
Wjiit,:'ibi*'^:  TtiW  cfoirfpd  in  assf^n^ 
'meilfc^yrt>tfae^feise  t6  it^lf.  'C^iitwa 
Trai^f'<3o;>ti.'Lfet*^' (iSOT)'  21»Prf.  94^, 
66^'Atll^lllf.-^"'--  ^''^  "'-•  >  '  *"'■'-"' '  ••'•'^ 
•  -  Whet^  -a  ^romiitiii'Hft' iecHi^  a  bUilff- 
fug  fo^>a  edifpoffe^n^tft^thl^etf  that  it 
-v^ul^  i)^^feei*Aib''  >fintfaf d  ^t '  of  ia 
pridr  ^^^ewf aJCt;  th6  ^oi^^^a«ion  ^^ 

^s>6A^  i  itesmd,  ^4f ,  ^\Ht^  -  Itnowtefdif^  tof 
theii^gireteieatp  it^takegc^diwi^icmito^ 
the  buiUvniso  d  uGiitiae .  ii«;< :;  ttedfieltt 
43]^a)texynCQ3s<Il)M#^ll2  fli)I>/'629^81 

xtyA  edstwtationijndailftfis  arleal»'t4|lBftii 


in  its  name  by  its  promoters  in  antici- 
pation of  its  organization,  by  taking 
possession  of  the  premises,  and  pay- 
ing the  rent.  Re  Quality  Shoe  Shop 
(1914)  212  Fed.  821.  The  judge  says: 
"That  the  corporation  could  ratify 
this  previously  unauthorized  act,  done 
for  its  benefit,  is  a  proposition  that 
needs  no  citation  of  authority  to  sup- 
port it,  and  that  such  ratification 
might  be  proved  by  the  company's  con- 
duct as*  completely  as  by  a  formal  cor- 
porate act  is,  I  think,  equally  plain." 
But  where  agents,  designated  for 
the  purpose,  negotiated  a  lease  of 
property  to  be  occupied  by  a  proposed 
bank,  and  the  bank,  after  coming  into 
existence,  took  possession  of  and  oc- 
cupied the  property  for  the  purpose  of 
its  business,  the  bank  was  held  j^ 
liable  on  the  lease.  Moria^v^oY* 
Meyer  (1916)  21  N.  M.  ,^l^H?^^tA. 
1916E,  1165,  157  Pac.  ^2nU'^}tSM^m^ 
says :  "From  what  \%fi  Ifflftft^a^  j^lj  i^jb 
plain  that  a  cqg^jtf^.mji^  ^^Wi? 
promoter  a9<ijp^|^d^J)ft^(flW^9k^B 
assume4,;^ro#^0||^flijte'P)lihe  [M^Bft©^ 

^mh  feH'lknow}fi4g|ai^^tt^^%a;k^  ^,\^ 
#rtflPBft*>4iO;t  id^Syv/thyej  W^tR  xjoft :  tl^e 

WWepy-i  -  ^S'li^  -^PVf  u^^yi  Mq^^inJ  Ap  i)Wr- 
jplicftifQi^  qt;4SP  dpctfiiw  t^  t^^,  J?^ftB 
of  each  case.  In  tl)e';(9fis^  fit  jb^i*  FQU^ 
aj^^e . j^r©lwefioi|Ri^^n:aJt,,tJ^  ,&i,ct^^  in 

.^ividoqc'e-  fts.tBlv^wipg.  t*^n^PjiC)9^«^ 
4;^.t^ve!^u^^rb^^  mpftt  #^ffi}ftlly:4i»9fi? 
.th6j :  factri  t^t,  .the  X^^fb,  ly^s  .^nj^il^ ;  t^ 
4n^pe  .to.,tl^.;l^^lt,pf  thp  <JOTPoratiQR 
Yfhenj^t}  £|houl^;  coio^e  i^o.  beln^;;  and 
l^ij^g, jcopae  iritp^,  ib^g»,..im4v'  rutiU^§4 
\^  Rr^is^:.for.1*iQ.puirpf>9p.o|;p}aH- 
ing  therein  its  banker's  safe,  it  cconiqt 
jjjQW;,  b,er.  ^jemrd.to ,  Mteny  ^,its.  Jfei^iiity 
tber^i^."  i  ^ut,t*e.!COurti(^|pys;,  ,  "»W^ 
ii^re  fiq?^Y4pc«iJ;  t^^t  4;lmf  tw^  (f>*.tt»i9 
^pe  ,do ..  ncrt^ :  4i6clftS||..  *?>i4i^t(^|iti9»  .W 
X%^  p^rjt  ,Qf  vt)ift)  c^p^iJ^tiw  tP  ^4pp)t 
tie  iQwtarfl^t,  of  Jlf  ^f^^.  il^a^e  l^^t^^i^^ 
P>^yi;y  ai^fl :l4e^e»(i>ii#ie,^eibaff(|^t«9d 
J^pri^Tdty>  ^o^.1*lI^)^c^jbjb^p,^  ,W*5rt  W?^ 

th9(  i}itMtidn,.oC  i^L^'  ]nir(aeflv>lvras(iopaiat 
teto^ytain^djfcdnblhelfiacite  eftipfiioaae, 

a^diiifipiliatirtfadie'  ia.iii6 
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dispute  of  the  essential  facts  in  this 
case  on  this  question,  we  believe  the 
proposition  is  generally  one  of  fact  for 
the  determination  of  a  jury.  This 
case  was  tried  by  agreement  to  the 
court  without  a  jury,  and  the  court,  in 
effect,  found  that  no  intention  on  the 
part  of  the  corporation  to  assume  the 
obligation  of  the  promoters  ever  ex- 
isted." 

d.  Equipment, 

The  receipt  and  use  by  a  corpora- 
tion of  machinery  purchased  for  it  by 
a  promoter  render  it  liable  for  the 
purchase  price.  Lancaster  Gin  & 
Compress  Co.  v.  Murray  Ginning  Sys- 
tem Co.  (1898)  19  Tex.  Civ.  App.  110, 
47  S.  W.  887. 

Where  machinery  was  ordered  by  a 
provisional  conunittee  of  a  projected 
corporation,  and  the  facts  indicated 
that  the  intention  was  to  bind  the  cor- 
poration, the  court  held  that  the  com- 
mittee could  not  be  held  personally 
liable  for  the  purchase  price,  where 
the  corporation,  after  its  organization, 
received  and  utilized  the  machinery, 
the  court  saying  that  the  corporation 
ratified  the  contract  by  recognizing  it 
and  treating  it  as  valid.  This  made 
it,  in  all  respects,  what  it  would  have 
been  if  the  requisite  corporate  power 
had  existed  when  it  was  entered  into. 
Whitney  v.  Wyman  (1880)  101  U.  S, 
392,  26  L.  ed.  1050. 

A  corporation  which  accepts  ma- 
chinery purchased  for  it  by  its  pro- 
moters, and  executes  its  notes  for  the 
purchase  price,  will  not  be  permitted 
to  say  that  it  is  not  bound  by  all  the 
stipulations  in  the  promoters'  con- 
tract. Bonham  Cotton  Press  Co.  v.  Mc- 
Kellar  (1894)  86  Tex.  694,  26  S.  W. 
1056. 

In  Strause  v.  Richmond  Woodwork- 
ing Co.  (1909)  109  Va.  724,  132  Aih. 
St.  Rep.  937,  65  S.  W.  669,  which  was 
an  action  against  a  promoter  for  the 
price  of  machinery  delivered  to  the 
corporation  which  he  represented,  the 
court  held  that  if  the  evidence  shows 
that  it  was  not  intended  ^'by  the  con- 
tracting parties  that  a  person  active  in 
the  promotion  and  organization  of  a 
corporation  should  be  liable  for  goods 
or  supplies  furnished  to  the  corpora- 
tion, but  that  the  party  furnishing  the 


goods  or  supplies  understood  and 
agreed  that  he  was  to  look  to,  and  did 
in  fact  look  to  and  receive  payment  in 
part  from,  the  corporation,  and  was 
not  to  look  to  or  demand  payment 
from  the  promoter  or  organizer  of  the 
corporation."  An  instruction  which 
directed  attention  only  to  the  written 
instrument  by  which  the  contract  was 
formed  was  held  to  be  reversible 
error. 

Where  a  majority  of  the  directors 
of  a  corporation,  with  knowledge  of 
the  purchase  of  an  air  compressor  by 
the  promoters  before  incorporation, 
make  use  of  such  machine,  the  cor- 
poration is  liable  for  the  purchase 
price,  although  there  has  been  no  for- 
mal adoption  of  the  contract.  Possell 
V.  Smith  (1907)  39  Colo.  127,  88  Pac. 
1064. 

Where  promoters  of  a  corporation  to 
manufacture  ice  contracted  for  ma- 
chinery for  it  under  agreement  to  give 
a  mortgage  for  the  purchase  price,  the 
court  held  that,  after  the  corporation 
was  organized  and  was  fully  informed 
as  to  the  terms  of  the  contract,  it  re- 
ceivedy  tested,  and  accepted  the  ma- 
chinery, and  paid  a  portion  of  the 
purchase  price,  and  that  it  must,  there- 
fore, be  held  to  have  ratified  the  agree- 
ment of  its  promoters  so  as  to  establish 
an  equitable  mortgage  on  the  property. 
Bridgeport  Electric  &  Ice  Co.  v.  Head- 
er (1895)  18  C.  C.  A.  451,  30  U.  S.  Aop. 
680,  72  Fed.  115. 

In  Bridgeport  Electric  &  Ice  Co.  v. 
Header  (1895)  15  C.  C.  A.  694,  23 
U.  S.  App.  705,  69  Fed.  225,  the  facts 
set  out  show  the  acceptance  by  a  cor- 
poration of  a  machine  contracted  for  . 
by  its  promoters,  and  a  resolution  of 
the  board  of  directors  providing  for 
payment  therefor.  The  decision  of 
the  lower  court  holding  the  corpora- 
tion bound  by  the  contract  of  the  pro- 
moters was  assigned  as  error,  upon 
the  assumption  that  the  decision 
amounted  to  a  holding  that  the  cor- 
poration was  bound  by  contracts  of 
promoters  prior  to  its  organization. 
This  objection  was  overruled  by  a 
divided  court,  without  opinion. 

But  where  a  promoter,  in  anticipa- 
tion that  he  might  be  able  to  form  a 
corporation,    ordered    materials    for 
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constraction  of  a  boat  to  be  used  by  it, 
and,  after  the  corporation  was  formed, 
it  exhibited  the  boat  as  a  model,*  but 
did  not  take  title  to  it,  and  the  boat 
was  afterwards  sold  by  the  promoter, 
who  kept  the  proceeds,  there  was  no 
such  ratification  as  made  the  corpora- 
tion liable  for  the  contract  price  of 
the  materials.  Stainsby  v.  Frazer's 
Metallic  Life  Boat  Go.  (1869)  3  Daly 
(N,  Y.)  98. 

Where  promoters  took  a  license  un- 
der a  patent  with  agreement  to  ac- 
count for  profits  and  organize  a  cor- 
poration to  work  the  patent,  the  cor- 
poration was  held  bound  to  account 
for  profits  under  the  contract  for  the 
stipulated  amount;  that  they  con- 
tracted that  the  owner  for  the  time 
being  should  account  for  profits,  and 
no  person  taking  the  patent  with  no- 
tice of  the  contract  could  refuse  to 
give  effect  to  it.  The  case,  however, 
is  treated  as  one  of  assignment  of  the 
license,  and  not  of  contract  by  a  pro- 
moter on  behalf  of  the  company.  Wer- 
derman  Soci^t^  G^n^rale  D'Electric- 
it6  (1881)  L.  R.  19  Ch.  Div.  (Eng.) 
246,  45  L.  T.  N.  S.  514,  30  Week.  Rep. 
33. 

e.  Supplies. 

A  corporation  which  receives  and 
uses  supplies  purchased  by  a  pro- 
moter, under  the  representation  that 
he  was  acting  for  the  corporation,  is 
liable  for  the  purchase  price.  Davis 
v.  Valley  Electric  Light  Co.  (1899)  61 
N.  Y.  Supp.  68.0. 

But  where  a  promoter  purchased 
necessary  supplies  for  a  corporation 
to  be  organized,  and  they  were  used  by 
it  when  it  came  into  existence,  it  was 
held  not  liable  for  the  value,  upon  the 
ground  that  the  directors  had  not  ex- 
pressly ratified  the  obligation.  And 
it  is  immaterial  that  it  had  been  rati- 
fied by  the  ofiicers  who  had  been  tem^ 
porarily  selected  by  the  promoters 
when  the  real  incorporators  refused 
to  act.  Exline-Reimers  Co.  v.  Lone 
Star  L.  Ins.  Co.  (1915)  —  Tex.  Civ. 
App.  — ,  1*1  S.  W.  1060. 

X.  Contrcusta  for  services. 

a.  In  general. 

If  a  promoter  employs  labor  for  the 
benefit  of  a  corporation,  to  be  per- 
17  A.L.R.— 32. 


formed  either  before  or  after  its  or- 
ganization, with  the  understanding 
that  it  is  to  be  paid  for  by  the  corpora- 
tion, the  corporation  will  become  lia- 
ble to  pay  for  it,  and  otherwise  obli- 
gated upon  the  contract,  if  after  its 
organization,  with  knowledge  of  the 
facts,  it  acknowledges  the  contract 
and  accepts  the  benefit  of  the  services. 

United  States.— Re  Ballou  (1914) 
215  Fed.  810;  Gardiner  v.  Equi- 
table Office  Bldg.  Corp.  (reported 
herewith)  ante,  431. 

Colorado. — Expansion  Gold  Min.  & 
Leasing  Co.  v.  Campbell  (1917)  62 
Colo.  410,  163  Pac.  968;  Arapahoe 
Invest.  Co.  v.  Piatt  (1895)  5  Colo.  App. 
515,  39  Pac.  584. 

Connecticut. — Stanton  v.  New  York 
&  E.  R.  Co.  (1890)  59  Conn.  272,  21 
Am.  St.  Rep.  110,  22  Atl.  300. 

Georgia. — Chicago  Bldgi  &  Mfg.  Co. 
V.  Talbotton  Creamery  &  Mfg.  Co. 
(1898)  106  Ga.  84,  31  S.  E.  809. 

Illinois. — Norris  v.  Hess  Bright  Co. 

(1914)  185  111.  App.  262. 

Indiana. — Davis  &  R.  Bldg.  &  Mfg. 
Co.  V.  Vice  (1895)  15  Ind.  App.  117,  43 
N.  E.  889;  Outing  Kumfy-Kab  Co.  v. 
Ivey  (1919)  —  Ind.  App.  — ,  125  N.  E. 
234. 

Kansas. — Davis  v.  Dexter  Butter  & 
C.  Co.  (1894)  52  Kan.  693,  36  Pac.  776. 

Kentucky.  —  Waddy  Bluegrass 
Creamery  Co.  v.  Davis-Rankin  Bldg.  & 
Mfg.  Co.  (1898)  103  Ky.  579,  45  S.  W. 
895. 

Missouri. — McLaughlin  v.  Concor- 
dia College  (1885)  20  Mo.  App.  42. 

New  York. — Van  Vlieden  v.  Welles 
(1810)  6  Johns.  85;  Hoag  v.  Lamont 

(1874)  16  Abb.  Pr.  N.  S.  91,  affirmed  in 

(1875)  60  N.  Y.  96;  Shaffer  v.  Mohawk 
Valley  Brewing  Corp.  (1917)  221  N. 
Y.    697,    117    N.    E.    1084,    affirming 

(1915)  166  App.  Div.  944,  151  N.  Y. 
Supp.  115;  Morgan  v.  Bon  Bon  Co. 
(1917)  222  N.  Y.  22,  118  N.  E.  205; 
Mesinger  v.  Mesinger  Bicycle  Saddle 
Co.  (1899)  44  App.  Div.  26,  60  N.  Y. 
Supp.  431;  Grier  v.  Hazard,  H.  &  Co. 
(1891)  38  N.  Y.  S.  R.  624,  13  N.  Y. 
Supp.  583. 

Pennsylvania. — Girard  v.  Case  Bros. 
Cutlery  Co.  (1909)  225  Pa.  327,  74  Atl. 
201. 

South  Dakota. — ^Kaeppler  v.  Redfield 
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Creamery  Co.  (1900)  12  S.  D.  483,  81 
N.  W.  907. 

Tennessee* — Pittsburg  &  T.  Copper 
Min.  Co.  V.  Quintrell  (1892)  91  Tenn. 
693,  20  S.  W.  248. 

Texas. — Ennis  Cotton  Oil  Co.  v. 
Burks  (1897)  —  Tex.  Civ.  App.  — ,  39 
S.  W.  966. 

England. — Browning  v.  Great  Cen* 
tral  Min.  Co.  (1860)  6  Hurlst.  &  N. 
856,  157  Eng.  Reprint,  1423,  29  L.  J. 
Exch.  N.  S.  399. 

Some  decisions  will  be  found  in 
subd.  VI.  supra,  denying  liability  on 
such  contracts,  in  which,  for  the  most 
part,  the  ruling  is  placed  upon  the 
ground  that  contractual  relations  had 
not  been  established  between  the  cor- 
poration and  the  claimant. 

Work  ordered  by  promoters  in  con- 
templation of  incorporation,  which 
goes  to  the  benefit  of  the  corporation, 
must  be  paid  for  by  it.  Grier  v.  Haz- 
ard, H.  &  Co.  (N.  Y.)  supra. 

A  corporation  is  bound  by  a  con- 
tract of  promoters  to  pay  for  services 
rendered  in  securing  a  lease  in  its 
favor,  if,  after  its  organization,  it  ac- 
cepts the  benefit  of  the  contract  and 
enters  into  possession  of  the  leasehold. 
Re  Ballou  (1914)  215  Fed.  810. 

A  corporation  becomes  liable  for 
labor  performed  at  the  instance  of  its 
promoter,  in  fitting  a  building  for  its 
use,  if  it  takes  the  benefit  of  it. 
Kaeppler  v.  Redfield  Creamery  Co. 
(S.  D.)  supra. 

A  contract  by  the  promoters  of  a 
railroad  to  pay  an  agent  for  buying 
the  right  of  way  may  be  ratified  after 
incorporation  of  the  company,  and 
ratification  will  be  effected  by  a  decla- 
ration of  a  duly  appointed  committee 
that  the  contract  is  binding  on  the  cor- 
poration. Stanton  v.  New  York  &  E. 
R.  Co.  (1890)  59  Conn,  272,  21  Am.  St. 
Rep.  110,  22  Atl.  300.  The  court  says 
the  directors  had  full  knowledge  of 
the  contract,  and  with  such  knowledge 
they  ratified  it.  The  word  itself  means 
the  adoption  of  a  previously  formed 
contract.  Ratification  relates  back  to 
the  formation  of  a  contract,  and  ren- 
ders it  obligatory  from  the  outset. 
From  the  nature  of  the  act,  the  party 
ratifying  becomes  a  party  to  the  con- 
tracl^  and  is,  on  the  one  hand,  entitled 


to  all  its  benefits,  and,  on  the  other,  is 
bound  by  its  terms. 

But  where  the  promoters  employed 
one  to  inventory  goods  for  which  they 
intended  to  bid  for  the  benefit  of  a 
proposed  corporation  the  corporation, 
when  organized,  is  not  bound  to  pay 
for  the  services,  although  they  result 
to  its  benefit.  Hart-Toole  Furniture 
Co.  v.  Shahan  (1920)  —  Tex.  Civ.  App. 
r-,  220  S.  W.  181. 

And  in  Western  Screw  &  Mfg.  Co.  v. 
Cousley  (1874)  72  111.  531,  one  em- 
ployed by  promoters  to  superintend 
work  being  done  for  the  proposed  cor- 
poration was  held  not  to  have  been 
entitled  to  recover  for  his  services 
against  the  corporation,  even  had  it 
been  fully  organized;  but  since  it 
never  was  fully  organized,  and  was 
finally  abandoned,  what  the  court  said 
in  that  regard  was  dictum.  The 
Illinois  Corporation  Law  provides  for 
the  filing  of  a  preliminary  statement 
of  intention,  the  securing  of  a  license 
to  procure  subscriptions  for  capital 
stock,  the  filing  of  a  report  of  the  pro- 
ceedings, including  the  election  of  di- 
rectors, and  the  final  issuance  of  a  cer- 
tificate of  complete  organization,  at 
which  time  the  corporation  may  pro- 
ceed to  business.  It  thus  appears  that 
the  statute  itself  contemplates  the  per- 
formance of  necessary  preliminary 
service,  and  if  such  service  cannot  be 
paid  for,  the  question  is.  How  can  the 
corporation  be  brought  into  being  un- 
less someone  can  be  found  who  has 
sufficient  pecuniary  interest  in  the 
project  to  contribute  his  services? 
The  court  said  that  the  plaintiff  in  the 
case  before  it  was  employed  to  do 
work  before  the  stock  was  subscribed, 
and  it  is  evident  that  any  contract 
made  for  services  before  that  time 
would  not  be  binding  upon  the  cor- 
poration, if  it  became  fully  organized. 
It  further  said:  It  seems  prepost^- 
ous  to  claim  that  a  corporation  Id  tin- 
der any  legal  liability  to  pay  ii>^^iiiiHs 
contracted  before  the.  flm,  st^t^'  Ifyid 
been  taken  to  brijig  H^Atb.'etlsUb^e. 
Plaintiff  should  took  td  Whoever^  ^« 
ployed  him  #on«hi»)pa3^>«    >  ./> 

..rWtene  ftlQoIUffti'WMr.  Mgtfigeit  by 

»H  '11*        ♦^r 
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when  organized,  upon  contracts  made 
by  the  directors  of  the  society  for  con- 
struction of  the  buildings.  McLaugh- 
lin  V.  Concordia  College  (1885)  20 
Mo.  App.  42.  The  court  says  a  cor- 
poration which  takes  and  retains  the 
benefit  of  a  contract  made  for  it  by  its 
promoters,  although  made  prior  to  its 
corporate  existence,  is  estopped  to 
deny  the  contract  of  the  promoters  in 
pursuance  of  which  it  receives  this 
benefit  as  its  contract.  The  court  fur- 
ther says :  "It  is  difficult  to  rest  this 
conclusion  upon  any  strictly  logical 
principle  of  law.  It  does  not  rest  upon 
the  mere  ground  of  agency,  for  there 
can  be  no  agent  without  a  principal  in 
esse.  It  does  not  rest  strictly  upon 
the  ground  of  the  ratification  by  a 
principal  of  his  agent's  acts,  because, 
in  order  to  such  a  ratification,  the 
principal  must  be  in  existence  at  the 
time  of  the  act  done  by  the  agent.  But 
it  is,  nevertheless,  an  obvious  conclu- 
sion of  justice  which  is  plain  to  every 
man,  and  it  is  believed  to  be  well-set- 
tled law." 

Rut  where  promoters  of  an  educa- 
tional institution  agreed  among  them- 
selves to  contribute  funds  for  the  erec- 
tion of  an  academy,  and  to  aupport  it 
for  a  term  of  years,  with  the  under- 
standing that  when  it  became  self-sup- 
porting they  would  be  repaid  their 
outlay,  and  a  corporation  was  subse- 
quently formed  which  took  over  the 
property,  the  court  held  that  the  un- 
derstanding among  the  subscribers 
was  not  binding  on  the  trustees  after 
the  incorporation.  Bluehill  Academy 
v.  Witham  (1836)  13  Me.  403. 

A  building  contractor  who  under- 
takes to  construct  a  building  for  a 
corporation  to  be  organized  by  the 
promoters  with  whom  the  contract  is 
made  may  look  to  the  corporation  for 
payment.  Chicago  Bldg.  &  Mfg.  Co.  v. 
Talbotton  Creamery  &  Mfg.  Co.  (1898) 
106  Ga.  84,  31  S.  E.  809.  The  court 
said  the  existence  of  the  corporation 
sued  was  in  contemplation  of  the  par- 
ties when  they  made  the  contract,  and, 
taking  the  contract  as  a  whole,  it  was 
clearly  the  intention  of  both  parties 
thereto  that  the  contnactor  should 
have  a  right  to  proceed  against  the 
corporation  which  was  to  be  formed. 


That  was  an  action  to  enforce  a  me- 
chanic's lien,  and  nothing  appears  to 
show  that  the  corporation  had  done 
anything  to  ratify  or  adopt  the  con- 
tract. 

The  mere  fact  that  subscribers  to 
a  creamery  enterprise,  to  operate 
which  a  corporation  was  contem- 
plated, contracted  that  each  should 
pay  the  amount  he  subscribed,  and  no 
more,  did  not  prevent  the  corporation 
from  assuming  the  contract  price, 
when  it  organized  and  took  over  the 
property.  Davis  v.  Dexter  Butter  & 
Cheese  Co.  (1894)  52  Kan.  693,  35 
Pac.  776. 

But  those  who  erect  a  building  un- 
der a  contract  with  the  promoters  of  a 
corporation  before  its  creation  are  not 
entitled  to  a  lien,  under  a  statute  pro- 
viding for  mechanics'  liens  on  real 
property  for  buildings  erected  thereon 
under  contracts  with  agents.  Davis  v. 
Maysville  Creamery  Asso.  (1895)  63 
Mo.  App.  477. 

So,  the  incorporation  of  persons  who 
have  signed  several  contracts  to  con- 
tribute towards  the  expenses  of  a 
creamery,  without  any  intent  to  bind  a 
corporation,  does  not  render  the  cor- 
poration liable  for  the  contract  price 
so  as  to  render  its  property  subject  to 
mechanics'  liens,  where  it  has  never 
assumed  payment,  although  it  has 
taken  over  the  property  for  the  pur- 
pose of  operating  it.  Davis  v.  Raven- 
na Creamery  Co.  (1896)  48  Neb.  471, 
67  N.  W.  436. 

And  it  is  held  in  Tryber  v.  Girard 
Creamery  &  Cold-Storage  Co.  (1903) 
67  Kan.  489,  73  Pac.  83,  that,  although 
a  corporation  accepts  the  benefits  of  a 
contract  executed  by  its  promoters  for 
the  construction  of  a  factory,  in  the 
absence  of  adoption  or  assumption  of 
the  contract  it  will  not  be  bound 
thereby,  where,  in  making  the  con- 
tract, the  promoters  do  not  act  on  be- 
half of  the  corporation,  or  upon  its 
credit,  but  upon  their  own  individual 
responsibility,  and  without  contempla- 
tion of  corporate  liability.  The  court 
says  of  the  contract  before  it  that  ex- 
treme care  seems  to  have  been  taken 
not  to  involve  the  prospective  corpora^ 
tion  in  any  liability  upon  the  subscrip- 
tion list  whatever. 
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Where  a  contract  by  promoters  is 
not  primarily  for  the  benefit  of  the 
proposed  corporation,  and  that  body 
does  not  adopt  or  promise  to  perform 
it,  it  is  not  liable  on  such  contract,  al- 
thoug^h  it  accepts  benefits  thereunder. 
Davis  &  R.  Bldg.  &  Mfg.  Go.  v.  Hills- 
boro  Creamery  Co.  (1893)  10  Ind.  App. 
42,  37  N.  E.  549. 

In  that  case  it  appeared  that  a  con- 
tractor had  undertaken  to  build  a  fac- 
tory for  promoters,  who  agreed  to  pay 
for  it  and  to  incorporate  as  soon  as 
stock  was  subscribed,  and  the  court 
held  that  the  corporation,  although  it 
took  possession  of  the  factory,  was  not 
liable  on  the  contract.  The  court 
said  the  evident  purpose  of  the  con- 
tractor was  to  obtain  the  contract 
price,  and  the  primary  purpose  of 
the  other  contracting  parties  was  to 
secure  a  factory;  the  manner  in  which 
the  business  should  be  conducted  was 
of  only  secondary  consideration,  and  a 
matter  in  which  the  contractor  had  no 
interest,  and  could  have  no  concern. 
The  transaction  was  an  agreement 
among  the  promoters  themselves.  It 
was  further  held  that  the  acceptance 
of  the  factory,  when  completed,  by  the 
executive  committee  of  the  corpora- 
tion, cannot  be  construed  into  an 
adoption  of  the  contract  in  such  a 
sense  as  to  make  the  corporation  liable 
for  the  individual  promises  of  the  sub- 
scribers.   Ibid. 

But  if  the  corporation,  when  organ- 
ized, takes  over  the  property,  a  me- 
chanic's lien  for  the  construction 
price  may  be  enforced  against  it. 
Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Vice 
(1896)  15  Ind.  App.  117,  43  N.  E.  889. 
This  ruling  is  placed  upon  the  ground 
that  the  lien  is  a  creature  of  law,  and 
not  of  contract. 

Where  promoters,  with  a  view  to  the 
formation  of  a  corporation,  let  con* 
tracts  for  the  construction  of  a  build- 
ing for  its  use,  and  the  corporation, 
when  organized,  takes  possession  of 
the  building,  it  will  go  into  its  pos- 
session subject  to  the  mechanics'  liens 
for  labor  and  material.  Waddy  Blue- 
grass  Creamery  Co.  v.  Davis-Rankin 
Bldg.  &  Mfg.  Co.  (1898)  103  Ky.  579, 
45  S.  W.  895.  The  court  says  the  com- 
pany accepted  the  benefits  of  the  pur- 


chase and  improvement,  with  full 
knowledge  of  the  facts  as  to  the  con* 
tract  of  purchase  and  the  contracts 
for  building,  and  must  be  held  to  take 
the  property  cum  onere. 

e.  Hiring  help  for  corporation. 

In  Joslin  v.  Stokes  (1884)  38  N.  J. 
Eq.  31,  which  was  an  action  against 
the  promoters,  there  is  a  dictum  to 
the  effect  that  an  agreement  by  the 
promoters  of  the  corporation,  to  em- 
ploy complainant  in  the  business  at 
a  specified  salary,  is  not  binding  on 
the  corporation  and  cannot  be  en- 
forced against  it.  But  that  statement 
is  against  the  weight  of  authority^ 
for  the  corporation  is  generally  held 
liable  if  it  utilizes  the  services. 

In  Van  Vlieden  v.  Welles  (1810) 
6  Johns.  (N.  Y.)  85,  which  was  an 
action  against  persons  who  signed  a 
contract  to  pay  a  minister's  salary 
prior  to  incorporation  of  the  church, 
it  was  held  that  their  liability  was 
extinguished  by  the  assumption  by  the 
church,  after  incorporation,  of  the 
employment  contract. 

A  corporation  may  adopt  a  contract 
made  for  it  by  its  promoters,  to  pay  a 
commission  on  produce  bought  on  its 
account.  Ennis  Cotton-Oil  Co.  v. 
Burks  (1897)  —  Tex.  Civ.  App.  — ^ 
39  S.  W.  966. 

A  contract  of  promoters  as  to 
employment  of  agents  for  sale  of  the 
product  of  a  corporation  to  be  formed 
is  adopted  by  verbal  ratification  by 
the  president,  recognition  of  the 
existence  of  the  contract,  and  payment 
of  commissions.  Hoag  v.  Lament 
(1874)  16  Abb.  Pr.  N.  S.  (N.  Y.)  .91. 
This  portion  of  the  decision  was 
affirmed  in  (1875)  60  N.  Y.  96,  al- 
though there  was  a  reversal  as  to  some 
of  the  defendants,  because  of  lack  of 
jurisdiction. 

A  corporation,  which,  with  full 
knowledge  of  an  agreement  by  its 
promoters  of  a  contract  for  services 
to  the  corporation,  after  its  organiza- 
tion, permits  the  performance  of  the 
services,  is  bound  to  pay  for  them. 
Morgan  v.  Bon  Bon  Co.  (1917)  222 
N.  Y.  22,  118  N.  E.  205,  reversins: 
(1914)  165  App.  Div.  89,  160  N.  Y^ 
Supp.   668,  where  the  decision  was 
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against  the  plaintiff  because  the  cor- 
poration had  no  authority,  under  the 
statute,  to  contract  to  issue  stock  for 
services  to  be  rendered  in  the  future. 

Continuing  service  of  an  employee 
hired  by  the  promoters  may  render 
the  corporation  liable  on  the  contract. 
Shaffer  v.  Mohawk  Valley  Brewing 
Corp,  (1917)  221  N,  Y.  697,  117  N.  E. 
1084,  affirming  (1915)  166  App.  Div. 
944,  151  N.  Y.  Supp.  115. 

Where  the  promoters  of  a  corpora- 
tion agree  that  a  certain  person 
shall  become  a  paid  officer  of  it,  and 
after  its  organization  he  assumes 
office  and  performs  the  duties,  the 
contract  will  be  binding  on  the  cor- 
poration unless  it  is  expressly  disap- 
proved by  the  directors.  Girard  v. 
Case  Bros.  Cutlery  Co.  (1909)  225  Pa, 
327,  74  Atl.  201. 

An  employment  by  a  promoter  of 
one  to  work  for  the  company  will  be 
ratified  by  the  company,  after  it  comes 
into  existence,  setting  the  employee  to 
work  with  full  knowledge  of  the 
contract  of  hiring.  Pittsburg  &  T. 
Copper  Min.  Co.  v.  Quintrell  (1892)  91 
Tenn.  693,  20  S.  W.  248. 

Where  promoters  engaged  in  the 
formation  of  a  corporation  hired  an 
employee  for  the  corporation,  who, 
after  organization,  was  permitted  to 
remain  in  his  position  by  officers 
having  knowledge  of  the  contract,  the 
corporation  receiving  the  benefit  of 
the  services,  it  will  be  held  to  have 
ratified  the  contract.  Outing  Kumfy 
Kab  Co.  V.  Ivey  (1919)  —  Ind. 
App.  —  ,  125  N.  E.  234. 

Where  an  unincorporated  organiza- 
tion enters  into  a  written  contract  to 
employ  a  person,  and  afterwards 
organizes  as  a  corporation  which  takes 
over  the  former  business,  and  both  the 
employee  and  the  corporation  there- 
after treat  the  contract  of  employment 
as  with  the  corporation,  the  corpora- 
tion is  liable  on  the  contract.  Norris 
v.  Hess  Bright  Co.  (1914)  185  IlL  App. 
262. 

If,  after  the  incorporation,  the  pro- 
moters are  elected  directors,  and  for 
several  years  recognize  a  contract 
which  they  made  as  promoters  for 
legal  services,  and  the  other  contract- 
ing party  acts  thereunder,  there  will 


be  a  ratification  which  will  render  the 
corporation  liable  on  the  contract. 
Expansion  Gold  Min.  &  Leasing  Co.  v. 
Campbell  (1917)  62  Colo.  410, 163  Pac. 
968. 

Where  a  corporation  avails  itself  of 
the  services  of  an  attorney  whenever 
it  has  legal  business  to  perform,  both 
before  and  after  the  directors  are  all 
aware  of  a  contract  of  hiring  executed 
before  incorporation  by  a  promoter, 
the  adoption  of  the  contract  is  a 
"legitimate,  if  not  a  necessary,  in- 
ference." Arapahoe  Invest.  Co.  v. 
Piatt  (1895)  5  Colo.  App.  515,  39  Pac. 
584. 

Where  promoters  of  a  mining  com- 
pany hired  a  manager  for  the  mine, 
and  the  prospectus  of  the  company 
named  him  as  such  manager,  while 
after  registration  of  the  company  the 
minutes  of  the  meeting  at  which  he 
was  appointed  were  read  and  ap- 
proved, and  he  actually  acted  as  such 
after  registration  of  the  company,  it 
was  held  that  the  company  had  rati- 
fied the  employment,  although  it  never 
took  over  the  mines  which  it  was 
organized  to  work.  Browning  v.  Great 
Cent.  Min.  Co.  (1860)  5  Hurlst  &  N. 
856,  *157  Eng.  Reprint,  1423,  29  L.  J. 
Exch.  N.  S.  399. 

Where  the  promoter  of  a  corpora- 
tion, who  became  its  president,  agreed 
with  one  who  was  to  be  employed  by 
the  company  that  he  need  not  report 
for  duty  immediately  at  the  organiza- 
tion of  the  company,  but  that  his 
salary  would  begin  at  that  time,  the 
company  becomes  bound  by  the  agree- 
ment, if  the  president  fails  to  give 
notice  of  his  disavowal  of  the  agree- 
ment and  the  employee  begins  his 
services  at  the  time  stipulated. 
Mesinger  v.  Mesinger  Bicycle  Saddle 
Co.  (1899)  44  App.  Div.  26,  60  N.  Y. 
Supp.  431.  The  court  says  it  is  settled 
that  an  agreement  made  on  behalf  of 
a  corporation  about  to  be  formed, 
although  not  initially  binding  on  it, 
may,  by  the  corporation's  acts  after  it 
assumes  a  legal  existence,  be  so  rati- 
fied as  to  become  a  corporate  obliga- 
tion. This  ratification  may  be  effected 
by  the  person  who  enters  into  the 
original  agreement,  if  that  person  at 
the    time    of    the    ratification    has 
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become  an  executive  officer  of  the  cor- 
poration, entitled,  in  that  capacity,  to 
bind  it  by  such  agreement. 

But  in  Horowitz  v.  Broads  Mfg.  Co. 
(1907)  54  Misc.  569,  104  N.  Y.  Supp. 
988,  it  was  held  that  the  mere  fact 
that  one  employed  by  a  promoter  goes 
to  work  for  the  company  when  it  is 
organized,  and  receives  pay  from  it, 
does  not  alone  constitute  the  adoption 
by  it  of  the  terms  of  the  contract  of 
employment,  and  the  fact  that  the 
promoter  making  the  contract  becomes 
the  president  of  the  corporation  is 
immaterial.  It  appeared,  however,  in 
the  case,  that  the  contract  was  a 
personal  one  between  plaintiff  and  the 
promoter. 

XI,  Contracts  between  prelifninary  and 
complete  organization. 

An  English  statute  provided  for  a 
preliminary  organization  of  an  in- 
tended corporation  for  certain  pur- 
poses, and  a  complete  organization 
only  after  the  necessary  stock  was 
subscribed  and  the  corporation  was 
ready  for  business.  Under  this  stat- 
ute, certain  expenses  could  properly 
be  incurred  before  the  complete  orjgan- 
ization,  and  the  question  whether  the 
expenses  were  proper  or  not  has 
given  rise  to  some  litigation. 

The  Act  of  7  &  8  Vict.  chap.  110, 
provides  that,  after  provisional  regis- 
tration, the  directors  may  make  cer- 
tain contracts  conditional  on  comple- 
tion of  the  corporation,  to  take  effect 
after  the  charter  has  been  obtained. 
A  promoter  of  an  insurance  company 
contracted  with  the  provisional  direc- 
tors that  he  would  surrender  his 
rights  as  such  promoter,  in  considera- 
tion of  his  appointment  as  manager 
of  the  agency  department,  or  payment 
of  a  cash  bonus,  and  on  demurrer 
judgment  went  for  defendant  on  the 
ground  that  the  agreement  was  not 
made  conditional  on  the  completion 
of  the  corporation,  as  required  by 
statute.  Gunn  v.  London  &  L.  F.  Ins. 
Co.  (1862)  12  C.  B.  N.  S.  694,  142 
Eng.  Reprint,  1815. 

In  Payne  v.  New  South  Wales  Coal 
&  Intercolonial  Steam  Nav.  Co.  (1854) 
10  Exch.  283,  156  Eng.  Reprint,  450, 
24  L.  J.  Exch.  N.  S.  117,  the  court 


held  that  the  Act  of  7  &  8  Vict,  which 
permitted  a  provisionally  registered 
company  to  enter  into  certain  con- 
tracts which  should  be  binding  on  the 
company  when  completely  registered, 
did  not  apply  to  a  contract  by  pro- 
moters by  which  they  agreed  that,  if 
the  claimants  would  relinquish  to 
them  their  rights  in  the  perfected 
company  and  establish  a  brokering 
business,  the  corporation  would  em- 
ploy them  as  brokers,  was  not  binding 
on  the  company.  Piatt,  B.,  says  it 
does  not  appear  that  the  contract  was 
for  the  benefit  of  the  company,  and 
he  was  clearly  of  opinion  that  it  was 
beyond  the  power  of  the  provisionally 
registered  company  to  bind  the  com- 
pletely registered  company  by  enter- 
ing into  it. 

The  Joint  Stock  Companies  Act  of 
7  &  8  Vict.  chap.  110,  provided  that 
upon  provisional  registration  the 
directors  might  act  provisionally, 
open  subscription  lists,  allot  shares, 
and  perform  such  other  acts  as  are 
necessary  for  constituting  a  company, 
or  obtaining  letters  patent,  or  a 
charter,  or  acts  of  Parliament;  but 
they  were  forbidden  to  make  contracts 
except  for  such  services  and  stores* 
or  other  things,  as  are  necessarily 
required  for  the  establishment  of  the 
company,  and  except  any  purchase,  or 
other  contract,  be  made  conditionally 
on  completion  of  the  company,  and  to 
take  effect  after  the  certificate  of 
complete  registration ;  and  it  was  held 
that  under  this  statute  an  action  could 
not  be  maintained,  even  against  the 
promoters,  for  plans  and  books  of 
reference  which  were  necessary  for 
the  formation  of  the  company.  Bull  v. 
Chapman  (1853)  8  Exch.  444, 155  Eng. 
Reprint,  1423,  22  L.  J.  Exch.  N.  S.  257. 

In  Terrell  v.  Hutton  (1854)  4  H.  L. 
Cas.  1091,  10  Eng.  Reprint,  790,  23 
L.  J.  Ch.  N.  S.  345,  18  Jur.  707,  it 
appeared  that  plaintiff  was  employed 
by  promoters  to  act  as  solicitor  in 
forming  an  insurance  company,  and 
on  the  day  of  provisional  registration 
he  was  formally  appointed  by  the 
promoters  as  such.  When  the  deed  of 
settlement  was  executed,  it  contained 
a  provision  that  sufficient  funds 
should,  upon  complete  registration,  be 
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appropriated  to  pay  the  expenses 
incidental  to  the  formation  of  the 
company.  Upon  winding  up  the  com- 
pany plaintiff  put  in  his  claim  for  his 
fees,  which  was  rejected,  but  the 
House  of  Lords  held  that,  if  the  claim 
was  incidental  to  the  formation  of  the 
company  within  the  meaning  of  the 
deed  of  settlement,  it  should  be  al- 
lowed. Cranworth,  Ld.  Ch.,  in  deliver- 
ing the  opinion  of  the  court,  said  it 
has  been  long  ago  established  that 
these  companies  cannot  take  the 
benefit  of  what  has  been  done  by  those 
who  have  formed  them,  without  there- 
by incurring  responsibilities  to  those 
persons.  That  principle  applies  pre- 
eminently to  a  solicitor  who  is  doing 
that  without  which  the  company  never 
would  have  existed.  It  is  an  old  and 
well-known  principle  in  the  law  that 
when  one  person  does  an  act  as  an 
agent  for  some  other  person,  though 
then  quite  unknown  to  that  other,  if 
afterwards  the  latter  adopts  the  act,  it 
is  just  the  same  as  if  he  had  author- 
ized it  from  the  beginning.  .  .  • ' 
That  which  was  done  for  the  necessary 
purpose  of  forming  the  company, 
or  in  the  prosecution  of  the  neces- 
sary business  of  the  company  after  it 
is  formed,  is  to  be  treated  as  a  debt 
of  the  company  ab  initio."  Lord  St. 
Leonards  said  that  under  the  Stock 
Companies  Act  a  solicitor  might  be 
employed  before  the  company  was 
formed,  and  it  was  necessary  that  a 
solicitor  should  be  so  employed.  And 
the  statute  takes  it  for  granted  that 
to  a  certain  extent  the  company,  when 
formed,  will  be  bound  by  antecedent 
contracts. 

Hutchinson  v.  Surrey  Consumers' 
Gas  Co.  (1851)  11  C.  B.  689,  138  Eng. 
Reprint,  646,  3  Car.  &  K.  45,  7  Eng. 
Ry.  &  C.  Cas.  158,  21  L.  J.  C.  P.  N.  S. 
1,  was  an  action  for  services  of  an 
engineer  of  a  gas  company,  per- 
formed in  and  about  the  organization 
of  the  company  and  in  making  it  a 
going  concern.  At  the  argument,  the 
claim  seems  to  have  been  limited  to 
the  services  rendered  between  pro- 
visional and  complete  registration, 
and  the  terms  of  the  statute  permit- 
ting such  contracts  to  be  entered  into 
after    provisional    registration    were 


relied  on,  and  it  was  contended  that 
there  was  evidence  that  the  contract 
had  been  adopted  after  provisional 
registration ;  but  it  was  answered  that 
the  point  was  not  made  at  the  trial, 
and  Maule,  J.,  said  that  the  statute 
had  been  construed  not  to  render  valid 
contracts  made  before  the  provisional 
registration.  And  Williams,  J.,  said, 
when  the  language  of  the  statute  is 
carefully  looked  at,  it  is  impossible 
that  the  company  can  be  liable  upon  a 
contract  entered  into  before  pro- 
visional registration. 

In  Job  V.  Lamb  (1856)  11  Exch. 
539,  156  Eng.  Reprint,  945,  25  L.  J. 
Exch.  N.  S.  87,  2  Jur.  N.  S.  93,  4  Week. 
Rep.  290,  which  was  an  action  against 
a  promoter  individually  for  rent  of 
offices  secured  by  him  for  the  promo- 
tion of  the  company,  Alderson,  B.,  said 
that  the  statute  prohibiting  certain 
contracts  by  a  provisionally  registered 
company  was  intended  to  protect 
persons  who  afterwards  became  mem- 
bers of  the  company  from  the  acts  of 
the  provisional  committee,  and,  as 
against  such  persons,  the  acts  pro- 
hibited by  the  statute  are  illegal  and 
void. 

There  are  no  statutory  provisions 
in  this  country  which  are  exactly 
similar  to  the  English  statutes,  but 
there  are  several  cases  in  which  con- 
tracts have  been  made  by  the  proper 
representatives  of  the  company, 
before  its  organization  was  fully  com- 
pleted, which  have  raised  similar 
questions. 

A  statutory  provision  that  no  corpo- 
ration shall  commence  business  until  a 
certificate  of  organization  is  filed  does 
not  make  invalid  contracts  entered 
into  after  the  approval  of  the  certifi- 
cate of  incorporation,  so  as  to  render 
the  promoters  personally  liable  there- 
on. Chieppo  V.  Chieppo  (1914)  88 
Conn.  233,  90  Atl.  940.  The  court 
states  that  to  hold  the  contract  void 
would  deny  to  a  private  trading 
corporation  the  right  to  ratify  a  con- 
tract made  in  its  name  before  the  filing 
of  the  certificate  of  organization,  al- 
though it  had  received  and  retained 
the  consideration,  and  had  afterwards 
completed  the  organization  according 
to  law. 
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Where,  notwithstanding  the  filing 
of  the  certificate  of  incorporation,  the 
company  does  not  become  organized 
under  the  law  until  issuance  of  a 
license,  an  agreement  between  the 
promoters  after  the  certificate  is  filed, 
providing  for  contribution  of  property 
for  stock,  does  not  become  binding 
on  the  company,  although  it  takes 
possession  of  the  property  and  carries 
on  the  business,  if  no  organization  is 
actually  effected.  This  ruling  is 
based  upon  the  statutory  provision 
that  nothing  but  money  shall  be  con- 
sidered as  payment  for  capital  stock 
except  property  necessary  to  carry 
on  the  business  of  the  company,  which 
shall  be  received  only  at  a  cash 
valuation,  to  be  fixed  by  appraisement 
of  two  disinterested  parties,  and  the 
further  fact  that  the  organization  was 
never  perfected  so  as  to  bring  the 
company  into  actual  existence.  Stowe 
v.  Flagg  (1874)  72  111.  397. 

Where  a  charter  was  granted  to 
certain  persons  to  form  an  insurance 
company,  with  power  to  commence 
business  when  a  certain  amount  of 
stock  was  subscribed,  and  they  hired 
a  secretary,  but  failed  in  the  enter- 
prise, and  subsequently  others  came 
forward  and  perfected  the  organiza- 
tion, the  secretary  had  no  claim 
against  the  company  so  formed. 
Franklin  F.  Ins.  Go.  v.  Hart  (1869) 
31  Md.  59. 

Where,  after  preliminary  organiza- 
tion of  a  cifrporation,  but  before  the 
organization  is  perfected  so  as  to 
constitute  it  a  going  concern,  its  act- 
ing president  employed  claimant  to 
construct  and  repair  certain  appli- 
ances necessary  for  the  business  of  the 
corporation,  and  the  corporation,  after 
its  organization  was  perfected,  made 
payments  on  the  contract  and  recog- 
nized it  as  valid,  it  was  held  liable  for 
the  contract  price.  Grape  Sugar  & 
Vinegar  Mfg.  Go.  v.  Small  (1874)  40 
Md.  395.  The  court  says  it  is  not 
necessary  to  show  ratification  by 
direct  vote  or  resolution  of  the  com- 
pany. If,  after  the  incorporation  was 
perfected  the  corporation  accepted 
the  work,  it  will  be  estopped,  both  in 
law  and  equity,  from  denying  its 
liability  on  account  of  the  fact  that 


the  contract  was  made  before  its 
organization  was  perfected. 

In  Harrison  v.  Vermont  Manganese 
Co.  (1892)  1  Misc.  402,  20  N.  Y.  Supp. 
894,  it  was  held  that  after  the  charter 
is  granted  the  company  is  liable  for 
services  engaged  by  it,  although  its 
organization  is  not  perfected. 

In  Bergen  v.  Porpoise  Fishing  Gor 
(1886)  41  N.  J.  Eq.  238,  3  Atl.  404,  it 
is  said  that  where  an  organization, 
before  perfecting  its  incorporation, 
carries  on  business  and  holds  itself 
out  to  the  world  as  a  corporation,  its 
assets  will  be  liable  for  its  debts  when 
the  organization   is  completed. 

A  corporation  is  liable  for  services 
and  materials  furnished,  and  money 
loaned  by  an  officer  of  the  company 
after  the  articles  are  filed  "with  the 
county  recorder,  but  before  they  are 
filed  with  the  secretary  of  state,  which 
is  necessary  to  perfect  the  organiza- 
tion. This  ruling  was  put  upon  the 
ground  that  the  company  had  become 
a  de  facto  corporation.  Grand  River 
Bridge  Go.  v.  Rollins  (1889)  13  Colo. 
4,  21  Pac.  897. 

Where,  after  preliminary  organiza- 
tion, the  officers  of  a  company  exe- 
cuted a  note  in  pasrment  for  property 
needed  by  the  corporation,  and  after 
organization  the  company  takes  the 
benefit  of  the  purchase,  it  becomes 
liable  on  the  note*  The  court  says 
the  retaining  possession  of  the  con- 
sideration by  the  corporation  after  its 
organization  is  a  ratification  of  the 
contract  with  all  of  its  terms  and 
obligations.  Paxton  Cattle  Co.  v. 
First  Nat.  Bank  (1887)  21  Neb.  621, 
59  Am.  Rep.  852,  33  N.  W.  271. 

After  the  granting  of  the  charter 
and  before  the  organization  of  the 
company,  the  corporators  have  power 
to  bind  the  company  to  pay  for 
services  in  securing  stock  subscrip- 
tions. Hall  V.  Vermont  &  M.  R.  Co. 
(1856)  28  Vt  401. 

In  Allman  v.  Havana  R.  &  E.  R.  Co. 
(1878)  88  111.  521,  which  was  an 
attempt  to  enforce  pajrment  of  a  claim 
on  a  stock  subscription  before  the 
stock  was  fully  subscribed,  one  de- 
fense was  that  no  power  existed  to 
incur  liabilities  by  which  the  stock- 
holders   might    be    involved,    which 
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would  require  a  call,  before  com- 
plete organization.  The  decision  was 
against  the  call,  on  the  ground  that 
the  directors  had  no  power  to  make  it, 
and  the  court  says  it  is  inclined  to 
think,  in  veiw  of  the  statute,  that 
the  directors  could  do  such  acts  only 
as  were  necessary  to  set  the  society  in 
motion  as  a  corporation,  not  to  make 
contracts  or  incur  liabilities  for  the 
construction  of  the  road,  in  which 
no  one  of  them  may  have  had  any 
pecuniary  interest  as  a  stockholder. 
But  the  court  declines  to  express  any 
definite  opinion  upon  that  point. 

But  in  Hurt  v,  Salisbury  (1874)  56 
Mo.  310,  it  was  held  that  a  note  signed 
by  the  directors  of  a  company  before 
its  complete  organization  is  not  bind- 
ing on  the  company. 

New  York  &  N.  H.  R.  Co.  v.  Ketchum 
(1858)  27  Conn«  179,  is  a  most  anoma- 
lous case.  A  charter  had  been  granted 
by  the  legislature  for  the  construction 
of  a  railroad  in  May,  1844.  Sufiicient 
stock  to  meet  the  requirements  of  the 
charter  was  not  subscribed,  although 
an  organization  was  attempted  and 
officers  and  directors  elected.  Finally, 
in  the  latter  part  of  1846,  by  direction 
of  the  directors,  the  president  under- 
took to  secure  sufficient  stock  sub- 
scriptions, and  arranged  with  one  of 
the  directors  to  devote  his  time  to 
securing  them.  There  was  no  express 
contract  for  compensation,  but  the 
director  expected  that  his  services 
should  not  be  rendered  free.  He  was 
successful  in  securing  sufficient  sub- 
scriptions, and  the  company  then  pro- 
ceeded to  business  and  voted  him 
compensation,  which  vote  was  after- 
wards rescinded,  which  led  to  the  con- 
troversy in  the  case.  The  court  held 
that  the  services  were  rendered  before 
the  company  had  a  proper  existence; 
that  it  is  not  easy  to  see  how  they 
could  be  rendered  for  or  at  the 
request  of  the  company,  and  if  they 
were  not  so  rendered,  it  asks,  how 
could  it  be  liable  for  them  on  any 
known  principle  of  law.  The  court 
says:  ''We  are  aware  that  it  is  no 
uncommon  practice  for  corporations  to 
assume  and  pay  these  preliminary  and 
antecedent  charges,  after  the  company 
has  become  organized,  but  we  do  not 


see  how  the  company,  if  it  should 
object,  could  be  compelled  to  pay  them, 
and  in  some  cases  it  would  be  most 
inequitable  to  require  it.  Can  a  few 
persons  combine  for  their  own  interest 
to  get  up  a  railroad,  — agree  with  one 
of  their  number  to  give  him  a  large 
conmiission  or  bonus  for  every  stock- 
holder he  can  allure  into  the  company, 
— and  privately  make  thjs  commission 
or  bonus  a  charge  on  the  corporation 
when  formed?  This  would  be  a 
breach  of  faith  towards  honest  and 
unsuspecting  stockholders  who  pay 
the  charter  price  for  their  stock  and 
expect  to  take  it  clear  of  all  encum- 
brance. ...  It  is  soon  enough 
for  corporate  bodies  to  enter  into  con- 
tracts encumbering  their  property, 
when  they  are  duly  organized  accord- 
ing to  their  charters,  and  have  their 
chosen  and  impartial  directors  to  con- 
duct their  business."  The  court  held 
that  directors  had  no  power  to  assume 
or  create  a  debt  for  such  services. 
That  the  services  rendered  were  mere- 
ly those  of  director,  for  which  he  was 
not  entitled  to  compensation.  And 
that  no  direct  contract  for  compensa- 
tion appeared  in  the  case,  and  that 
such  contract  must  exist  to  entitle  a 
director  to  extra  compensation  for 
services  rendered.  While  there  is 
language  in  the  case  which  would 
seem  to  conunit  the  court  to  a  mqre 
stringent  rule,  the  decision  possibly 
goes  on  the  latter  ground,  to  wit,  that 
there  was  never  any  definite  contract 
for  compensation,  and,  being  none, 
certainly  the  corporation  could  not 
have  had  notice  of  one  when  it 
adopted  the  benefit  of  the  services, 
and  therefore,  on  sound  principles, 
was  not  bound  by  it.  The  case  is, 
however,  practically  overruled  by 
United  German  Silver  Co.  v.  Bronson 
(1917)  92  Conn.  266,  102  Atl.  647. 

XII.  statutory  authority. 

In  England,  the  statutes  or  charters 
generally  provide  for  the  payment  of 
certain  of  the  expenses  of  incorpora- 
tion, and  in  order  to  make  the  com- 
pany liable  it  is  generally  held  that 
the  claim  must  come  strictly  within 
the  statutory  provisions. 

In  Re  Shaw   (1875)   L.  R.   10  Ch. 
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(Eng.)  177,  47  L.  J.  Ch.  N.  S.  670,  33 
L.  T.  N.  S.  5,  23  Week.  Rep.  813,  which 
was  a  claim  by  one  who  acted  as  a  pro- 
moter without  agreement  for  com- 
pensation, the  charter  provided  that 
the  expense  of  incorporation  should 
be  paid  by  the  company,  and  he  was 
held  entitled  to  recover. 

In  Wyatt  v.  Metropolitan  Board  of 
Works  (1862)  11  C.  B.  N.  S.  753,  142 
Eng.  Reprint,  991,  it  was  held  that  a 
provision  in  the  charter  of  the  Metro- 
politan Board  of  Works  that  all  ex- 
penses incident  to  the  passing  of  the 
act  of  incorporation  and  preliminary 
work  should  be  paid  by  the  company 
authorized  an  action  by  none  but  the 
promoters,  so  that  solicitors  employed 
by  the  promoters  could  not  maintain 
an  action  against  the  company  for 
their  services.  Erie,  Ch.  J.,  said: 
'It  is  an  act  of  Parliament  of  a 
peculiar  nature,  different  from  most 
of  the  Companies  Acts  where  parties 
who  are  the  promoters  are  generally 
persons  having  an  interest  in  the  com- 
pany, and  it  may  therefore  well  be 
in  such  cases  that  the  expenses  of  ob- 
taining the  act  are  properly  payable 
out  of  the  funds  of  the  corporation 
. — funds  in  which  the  promoters  are 
themselves  interested.  Those  cases 
differ  materially  from  the  present,  for 
here  all  the  gas  companies  of  the 
metropolis  were  to  be  blended  and 
amalgamated  under  this  act  in  re- 
spect of  the  supply  of  gas  for  the 
metropolis :  and  the  costs  of  soliciting 
and  obtaining  the  act  are  cast  upon  a 
set  of  strangers — ^for  such  are  the 
Metropolitan  Board  of  Works,  for  the 
purpose  of  this  observation,  to  the 
gas  companies  and  those  interested 
in  the  manufacture  of  gas.  Then, 
does  the  56th  section  mean  that  every 
person  who  renders  any  service  in  the 
course  and  progress  of  the  act  should 
have  an  action  against  the  Metro- 
politan Board  of  Works?  It  seems  to 
me  that  the  consequences  would  be  so 
very  inconvenient  that  it  is  impossible 
that  the  legislature  could  have  so 
intended.  ...  It  would  be  extreme- 
ly inconvenient  that  the  party  to  pay 
f^hould  be  removed  one  off  from  the 
party  doing  the  act.     If  the  parlia- 


mentary agent  may  sue  the  Metro- 
politan Board  of  Works  in  respect  of 
his  services,  why  should  not  the  law 
stationer  likewise  have  a  right  to  sue  ? 
It  seems  to  me  that  the  parties  who 
are  liable  as  the  promoters  of  the  act, 
for  the  general  expenses  incurred  in 
soliciting  it,  are  the  parties  liable  to 
pay  those  by  whom  those  expenses 
were  incurred,  and  that  they  alone 
have  a  claim  against  the  Metropolitan 
Board  of  Works  in  respect  of  the  one 
sum  total  under  this  act." 

Where,  under  employment  of  the 
promoters,  solicitors  rendered  serv- 
ices in  the  formation  of  several  pro- 
jected lines  of  railroad,  some  of  which 
were  abandoned  when  the  final  act  of 
incorporation  was  passed,  it  was  held 
that  the  expenses  relating  to  the  aban- 
doned lines  were  within  the  statute  di- 
recting payment  of  the  expenses  of  in- 
corporation. Re  Tilleard  (1863)  3 
DeG.  J.  &  S.  519,  46  Eng.  Reprint,  736, 
affirming  (1863)  32  Beav.  476,  55  Eng. 
Reprint,  187,  32  L.  J.  Ch.  N.  S.  765, 
9  Jur,  N.  S.  1217,  8  L.  T.  N.  S.  142,  11 
Week.  Rep.  476.  Knight  Bruce,  L.  J., 
says  it  was  at  one  time  questioned  how 
far,  in  strictness,  the  demand  of  a 
solicitor  could  be  made  directly 
against  a  corporation  or  body  not  in 
existence  at  the  time  when  the  services 
were  rendered;  but  it  has  been  now, 
for  many  years,  the  habit  to  consider 
this  class  of  demands  in  the  light  of 
continuing  demands  for  preliminary 
or  proprietary  cause.  As  soon  as  the 
act  passed,  a  liability  between  the  cor- 
poration and  the  solicitors  was  consti- 
tuted. 

Where  a  person  not  named  as  a 
promoter  induces  another  to  perform 
services  in  securing  a  charter  for  a 
corporation  which  never  in  fact  or- 
ganized or  transacted  business,  the 
company  is  not  liable  for  the  value  of 
the  services,  although  the  charter  pro* 
vides  that  all  expenses  incident  to  pro- 
curing the  charter  shall  be  paid  by  the 
company.  Chitty,  J.,  in  the  trial  court, 
said  that  under  such  a  statute  the  only 
ones  who  can  bring  an  action  are  the 
promoters,  who  must  pay  the  prelim- 
inary costs  and  then  bring  in  one 
claim  against  the  company.  In  the 
court  of  appeals,  Cotton,  L.  J.,  said  the 
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•company  cannot  be  said  to  have  taken 
the  benefit  of  the  act  procured  for  it. 
It  never  had  any  existence  except  upon 
paper.  He  further  said  the  person 
i^ho  employed  claimant  never  was,  in 
-any  way,  a  member  of  the  company. 
Lindley,  L.  J.,  said  there  can  be  no 
<;[uestion  that  there  is  a  loose  idea  that 
agents  can  claim  and  obtain  payment 
from  the  company  under  statutes  such 
-as  were  referred  to.  He  ruled  that 
the  statutes  created  a  legal  obligation 
to  pay,  and  that  the  promoters  were 
the  only  proper  plaintiffs.  He  said: 
^'It  struck  me  at  one  time  that  the 
proper  result  might  be  to  hold  that  the 
object  of  these  statutory  provisions 
was,  in  the  event  of  the  bill  passing,  to 
put  the  company  in  the  place  of  the 
promoters,  so  that  those  who  were  in 
a.  position  to  sue  the  promoters  might 
sue  the  company  in  lieu  of  the  pro- 
moters. But  it  is  obvious,  when  one 
comes  to  think  of  it,  that  that  would 
be  a  very  unbusinesslike  conclusion  to 
come  to.  Parliamentary  agents  and 
solicitors  know  their  own  interests  far 
too  well  to  desire  to  exchange  a  person 
who  is  responsible,  for  a  company 
formed  by  act  of  Parliament,  but  per- 
haps without  any  funds  to  pay  with. 
It  would  never  answer  their  purpose 
to  say,  'The  moment  the  bill  is  passed 
•we  look  to  the  company.'  They  do  not 
look  to  the  company  incorporated  by 
the  act^of  Parliament;  they  look  to  the 
funds  which  that  company  is  to  raise; 
^nd  if,  as  in  this  case,  the  company 
has  got  no  funds,  they  would  be  the 
very  last  persons  to  admit  that  they 
had  released  their  hold  on  the  pro- 
moters. Therefore  that  idea  will  not 
work,  and  I  do  not  think  it  is  correct 
in  point  of  law,  either."  And  he  con- 
cluded that  the  claimant  must  look  to 
his  employer,  who  was  the  one  to  look 
to  the  company  under  the  charter. 

In  Vauxhall  Bridge  Co.  v.  Spencer 
(1817)  2  Madd.  Ch.  356,  56  Eng.  Re- 
print, 366,  where  the  owners  of  a 
bridge  company  agreed  not  to  oppose 
the  charter  of  a  rival  bridge  if  they 
were  indemnified  against  loss,  and  the 
statute  provided  that  the  funds  of  the 
incorporation  should  be  applied  in  dis- 
charge of  the  expenses  of  obtaining 
and  passing  the  act,  the  bridge  com- 


pany brought  a  suit  to  compel  bonds 
which  had  been  given  in  discharge  of 
the  supposed  contract  obligation  to  be 
delivered  up  on  the  ground  that  the 
contract  was  illegal.  The  vice  chan- 
cellor held  that  the  bridge  company 
was  not  bound  by  the  agreement;  that 
the  object  of  the  agreement  was  to 
prevent  any  opposition  to  a  bill  in  Par- 
liament, and  was  to  be  concealed  from 
the  legislature.  Such  an  underhand 
agreement  was  a  fraud  upon  the  legis- 
lature, and  contrary  to  the  principles 
of  public  policy.  He  held  the  contract 
invalid,  but  on  appeal  in  (1821)  Jacob, 
64,  37  Eng.  Reprint,  774,  Lord  El  don 
said  that  if  the  bridge  proprietors 
chose  to  sanction  what  the  legislature 
has  not  directed,  namely,  indemnifying 
the  persons  who  have  become  obligors 
on  the  bonds,  that  is  one  thing;  if  they 
have  not,  then  the  individual  officers 
who  have  paid  the  money  over  in  dis- 
charge of  the  bonds  ought  not  to  have 
paid  it,  and  may  now  be  called  upon  to 
pay  it  back. 

In  Moneypenny  v.  Hartland  (1824) 
1  Car.  &  P.  (Eng.)  352,  which  was  an 
action  against  a  committee  of  the  sub- 
scribers for  building  a  bridge,  for 
compensation  for  services,  a  nonsuit 
was  granted  because  of  failure  to  per- 
form the  services  in  a  satisfactory 
manner;  but  at  the  argument  the  ques- 
tion arose  as  to  who  were  the  proper 
defendants,  and  Abbott,  Gh.  J.,  said 
that,  before  an  act  passes  for  such  a 
work,  employees  must  look  to  the  com- 
mittee who  employed  them,  but  after 
the  passing  of  the  act,  it  must  be  con- 
sidered that  they  look  to  the  company 
or  persons  made  liable  under  the  act. 
He  further  stated  that  the  liability  did 
not  shift,  but  that  it  must  be  consid- 
ered as  not  fixed  until  it  is  known 
whether  the  act  will  pass  or  not. 

In  Tilaon  v.  Warwick  Gaslight 
Co.  (1825)  4  Barn.  &  C.  962,  107  Eng. 
Reprint,  1317,  7  Dowl.  &  R.  376,  4  L.  J. 
K.  B.  53,  28  Revised  Rep.  529,  an  ac- 
tion was  brought  for  services  rendered 
in  securing  incorporation,  and  the  de- 
fense was  that  a  corporation  cannot 
contract  except  by  deed,  but,  the  stat- 
ute having  directed  that  the  expense 
be  paid  out  of  subscriptions,  Bayley, 
J.,  said,  where  an  act  of  Parliament 
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casts  upon  a  person  an  obligation  to 
pay  a  specific  sum  of  money  to  particu- 
lar persons,  the  law  then  enables  these 
persons  to  maintain  an  action  of  debt. 

The  statute  requiring  a  company  to 
pay  the  cost  of  obtaining  a  charter 
does  not  validate  a  promoter's  con- 
tract to  pay  for  aid  from  a  member  of 
Parliament  as  a  legislator.  Shrews- 
bury V.  North  Staffordshire  R.  Co. 
(1865)  L.  R.  1  Eq.  (Eng.)  595,  35  L. 
J.  Ch.  N.  S.  156,  12  Jur.  N.  S.  63,  13  L. 
T.  N.  S.  648,  14  Week.  Rep.  220.  The 
court  says,  on  the  general  question  of 
the  liability  of  the  company  on  pro- 
moters' contracts,  that  it  would  be 
most  consistent  with  legal  principle, 
most  just,  and  most  for  the  public 
benefit,  to  hold  that  contracts  of  the 
promoters  with  landowners  are  not 
binding  on  the  company,  unless  sanc- 
tioned by  the  act  constituting  the  com- 
pany. But,  the  contract  before  the 
court  being  ultra  vires,  the  claim  was 
held  unenforceable. 

One  who  performs  services  for  pro- 
moters in  the  formation  of  a  com- 
pany, and  has  looked  only  to  them  for 
his  remuneration,  cannot,  upon  the 
winding  up  of  the  company,  bring  in  a 
claim  against  it  under  a  statute  pro- 
viding that  all  expenses  incident  to  in- 
corporation shall  be  paid  by  the  com- 
pany. Re  Kent  Tramways  Co.  (1879) 
L.  R.  12  Ch.  Div.  (Eng.)  312. 

XIII.  Denial   of   liability. 

Prior  to  1886,  the  English  chancery 
courts  were  very  liberal  in  enforcing 
against  corporations  contracts  made 
by  promoters  in  contemplation  of  their 
organization,  and  for  their  benefit.  In 
that  year  was  decided  Kelner  v.  Bax- 
ter (1886)  L.  R.  2  C.  P.  (Eng.)  174, 
which  was  an  action  against  promoters 
of  a  hotel  company  for  the  price  of 
goods  sold  for  the  use  of  the  company 
when  organized,  the  contract  being 
signed  by  the  promoters  on  behalf  of 
the  company,  with  the  understanding 
that  when  the  company  came  into 
existence  it  would  adopt  the  contract, 
and  defendants  be  relieved  from  lia- 
bility, and  it  appeared  that  the  com- 
pany had  in  fact  used  the  goods.  The 
whole  question  decided  in  the  case 
was  as  to  the  personal  liability  of  the 
defendants,  and  the-  court  held  them 


liable.  During  the  argument,  Bylea, 
J.,  asked  whether,  if  the  company, 
when  formed,  had  taken  the  goods  and 
allowed  them  to  be  consumed  by  their 
customers,  they  might  not  have  been 
liable  as  for  goods  sold  and  delivered; 
and  counsel  replied.  Doubtless,  they 
might.  But  the  court  held  that,  the 
contract  having  been  made  by  defend- 
ants for  a  nonexiating  person,  a  sub- 
sequent ratification  by  a  stranger 
could  not  relieve  them  from  liability. 
Erie,  Ch.  J.,  however,  says:  "It  was 
once,  indeed,  thought  that  an  inchoate 
liability  might  be  incurred  on  behalf 
of  a  proposed  company,  which  would 
become  binding  on  it  when  subse- 
quently formed;  but  that  notion  was 
manifestly  contrary  to  the  principles 
upon  which  the  law  of  contract  is 
founded.  There  must  be  two  parties  to 
a  contract;  and  the  rights  and  obliga- 
tions which  it  creates  cannot  be  trans- 
ferred by  one  of  them  to  a  third  per- 
son who  was  not  in  a  condition  to  be 
bound  by  it  at  the  time  it  was  made." 
Willes,  J.,  said:  "I  apprehend  the 
company  could  only  become  liable 
upon  a  new  contract.  It  would  require 
the  assent  of  the  plaintiff  to  discharge 
the  defendants.  Could  the  company 
become  liable  by  a  mere  ratification? 
Clearly  not.  Ratification  can  only  be 
by  a  person  ascertained  at  the  time  of 
the  act  done, — ^by  a  person  in  exist- 
ence either  actually  or  in  contempla- 
tion of  law, — as  in  the  case  of  as- 
signees of  bankrupts  and  administra- 
tors, whose  title,  for  the  protection  of 
the  estate,  vests  by.  relation.  •  .  . 
Both  upon  principle  and  upon  author- 
ity, therefore,  it  seems  to  me  that  the 
company  never  could  be  liable  upon 
this  contract."  Byles,  J.,  said:  "A 
subsequent  ratification  by  the  com- 
pany could  only  be  with  the  assent  of 
the  plaintiff;  and  then  it  would  be  a 
new  contract."  As  will  be  noticed, 
that  action  was  against  the  promoters, 
and  therefore  the  question  of  liability 
of  the  company  was  not  directly  in- 
volved, but  the  dicta  of  the  judges  in 
that  case  seem  to  have  been  quite  gen^ 
erally  adopted  as  the  law,  and  since 
that  decision  the  attitude  of  the  courts 
towards  liability  of  the  corporation  on 
promoters'     contracts     has     largely 
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chanfired.  The  reason  for  this  change 
is  not  entirely  clear.  As  seen  in  the 
preceding  section,  the  English  stat- 
utes provide  for  the  payment  by  the 
company  of  certain  obligations  in- 
curred by  the  promoters,  and  it  may 
be  that,  acting  upon  the  rale  of  "'ex- 
pressio  unius  est  exclusio  alterius," 
the  courts  believe  that  all  other  lia- 
bility is  impliedly  excluded  by  the 
statutes. 

In  Re  Rotherham  Alum  &  Chemical 
Co.  (1883)  L.  R.  25  Ch.  Div.  (Eng.) 
103,  50  L.  T.  N.  S.  219,  32  Week.  Rep. 
131,  53  L.  J.  Ch.  N.  S.  290,  the  owner 
of  a  business  employed  a  solicitor  for 
the  purpose  of  forming  a  corporation 
to  take  it  over.  The  corporation  was 
formed,  and  the  articles  provided  that 
the  expenses  should  be  paid  by  the 
company.  The  company  becoming  in- 
solvent, the  solicitor  brought  in  a 
claim  for  his  services,  which  was  re- 
jected, and  he  appealed.  Cotton,  L.  J., 
said  that  it  is  argued  that  the  corpora- 
tion has  had  the  benefit  of  the  services 
and  ought  to  pay  for  them.  But  he 
said  that  argument  cannot  prevail. 
The  business  was  done  on  the  retainer 
of  the  promoter,  and  the  corporation 
is  the  purchaser  from  him.  It  gets  the 
benefit  of  the  solicitor's  services  in  no 
other  way  than  a  purchaser  gets  the 
benefit  of  work  done  by  the  vendor  on 
the  property.  It  is  said  that  the  com- 
pany might  have  undertaken  to  pay 
for  the  services,  but  had  not  done  so. 
If,  by  agreement  between  the  solicitor 
and  the  company,  the  solicitor  had  re- 
leased the  promoter  from  his  obliga- 
tion and  accepted  the  company  as 
debtor,  there  would  have  been  a  nova- 
tion. Lindley,  L.  J.,  said  it  is  a  mere 
fallacy  to  say  that,  because  a  person 
gets  the  benefit  of  work  done  for  some- 
one else,  he  is  liable  to  pay  the  person 
who  did  the  work.  Fry,  L.  J.,  said  that 
a  novation  was  not  proved. 

In  Re  Northumberland  Ave.  Hotel 
Co.  (1886)  L.  R.  33  Ch.  Div.  (Eng.) 
16,  where  a  trustee  for  an  intended 
corporation  agreed  to  take  a  lease  of 
property  upon  which  the  company  was 
to  erect  a  hotel,  and  the  company,  after 
it  came  into  existence,  took  possession 
of  the  property  and  proceeded  with  the 
erection  of  the  hotel,  until  it  became 


financially  involved  and  was  wound 
up,  it  was  held  that  what  it  did  was 
under  the  erroneous  belief  that  the. 
contract  between  the  property  owner 
and  the  trus.tee  was  binding  on  it,  and 
therefore  its  act  did  not  amount  to  an 
adoption  of  the  contract.  Chitty,  J., 
in  the  trial  court,  said  that  if  there 
had  been  such  part  performance,  spe- 
cific performance  might  have  been  de- 
creed; there  was  no  jurisdiction  to 
give  damages  after  specific  perform- 
ance had  become  impossible.  On  ap- 
peal. Cotton,  L.  J.,  said  it  is  not  con- 
tended that  the  contract  was  in  any 
way  binding  on  the  company,  nor  is  it 
disputed  that  the  company,  after  it 
was  formed,  could  not  ratify  the  au-» 
thority  of  the  gentleman  who  pur- 
ported to  act  as  its  trustee  before  it 
was  incorporated,  and  who,  therefore, 
could  not  have  authority  to  do  the  act. 
But,  the  judge  continued,  it  is  con- 
tended that  the  court  ought  to  hold 
that  a  new  contract  was  entered  into 
on  the  same  terms  as  the  original  one. 
'In  my  opinion  that  will  not  hold.  It 
is  very  true  that  there  were  transac- 
tions between  Wallis  and  the  company 
in  which  the  company  acted  on  the 
terms  of  that  contract  entered  into 
with  Wallis  by  the  person  who  said  he 
was  trustee  for  them.  But  why  did  the 
company  do  ao?  The  company  seems 
to  have  considered,  or,,  rather,  its  di- 
rectors seem  to  have  considered,  that 
the  contract  was  a  contract  binding  on 
the  company.  But  the  erroneous  opin- 
ion that  a  contract  entered  into  before 
the  company  came  into  existence  was 
binding  on  the  company,  and  the  act- 
ing on  that  erroneous  opinion,  does 
not  make  a  good  contract  between  the 
company  and  Mr.  Wallis,  and  all  the 
acts  which  occurred  subsequently  to 
the  existence  of  the  company  were  acts 
proceeding  on  the  erroneous  assump- 
tion that  the  contract  of  the  24th  of 
July  was  binding  on  the  company.  In 
my  opinion,  that  explains  the  whole  of 
these  transactions."  Lindley,  L.  J., 
says.  The  more  closely  the  case  is  in- 
vestigated, the  more  plainly  does  it 
appear  that  there  never  was  a  con- 
tract between  the  company  and  Wallis. 
If  the  articles  of  incorporation  effect 
a  contract  merely  between  the  pro- 
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motors  themselves,  the  insertion  in  the 
articles  of  a  provision  of  adoption  of 
an  agreement  by  a  promoter  that  a 
certain  person  shall  be  a  director  un- 
til a  specified  date  does  not  constitute 
a  contract  with  him  which  shall  be 
binding  on  the  corporation.  Browne  v. 
La  Trinidad  (1887)  L.  R.  37  Ch.  Div. 
(Eng.)  1,  57  L.  J.  Ch.  N.  S.  292,  58  L. 
T.  N.  S.  137,  36  Week.  Rep.  289.  Lind- 
ley,  L.  J.,  says  it  must  be  taken  as  set- 
tled that  the  alleged  contract  in  the 
articles  of  association  is  not  a  contract 
upon  which  plaintiff  can  maintain  an 
action,  either  on  the  common-law  or 
the  equity  side.  However,  since  the 
plaintiff  claimed  that  a  contract  had 
been  entered  into  by  the  corporation, 
the  judges  said,  if  there  is  any  such 
contract,  the  observations  which  he 
has  made  fall  to  the  ground.  If,  since 
the  formation  of  the  company,  it  has 
contracted  with  him  not  to  remove 
him,  he  must  prove  it. 

In  Re  Dale  &  Plant  (1889)  61  L.  T. 
N.  S.  (Eng.)  206,  an  agreement  by 
promoters  of  a  corporation  to  employ 
plaintiff  as  secretary  for  a  term  of 
years  was  carried  into  the  articles  of 
association,  and  subsequently  con- 
firmed by  a  resolution  of  the  board  of 
directors.  Upon  the  winding  up  of  the 
corporation,  he  put  in  a  claim  for 
breach  of  contract,  and  it  was  rejected 
because  it  is  impossible  for  the  cor- 
poration to  ratify  anything  that  is 
done  on  a  contract  that  is  made  before 
it  becomes  into  existence.  The  judge 
said  that,  in  order  to  make  the  con- 
tract binding,  it  was  necessary  for  the 
directors  to  form  a  new  agreement  on 
the  same  terms  as  the  old  one.  The 
directors  had  no  power  to  confirm  the 
agreement  of  the  promoters. 

Where  a  promoter  organized  a  com- 
pany to  take  over  land  owned  by  him, 
and  applied  money  paid  on  subscrip- 
tions upon  the  purchase  price,  under 
agreement  that  stock  should  be  issued 
therefor,  and  when  the  company  was 
organized  it  adopted  the  contract,  the 
court  held  that  the  adoption  and  con- 
firmation of  the  contract  created  no 
contractual  obligations  whatever  be* 
tween  the  company  and  the  other  party 
thereto,  and  imposed  no  obligation 
whatever  on  the  company  towards  the 
other  party.    But  the  court. held  that 


the  fact  amounted  to  an  application  by 
the  subscribers  for  shares,  and  that,, 
when  the  directors  acted  upon  a^d 
accepted  the  application  by  putting  the- 
names  on  the  register  and  giving  no- 
tice that  they  had  done  so,  they  ac- 
cepted the  value  of  the  land  as  moneys 
paid  upon  the  subscriptions,  as  re- 
quired by  the  statute.  North  Sydnejr 
Invest.  &  Tramway  Co.  v.  Higgins. 
[1899]  A.  C.  (Eng.)  263,  68  L.  J.  C.  P. 
N.  S.  42,  47  Week.  Rep.  481,  80  L.  T.  N. 
S.  303,  15  Times  L.  R.  232,  6  Manson,. 
321. 

In  Melhado  v.  Porto  Alegre  &  N.  H^ 
&  B.  R.  Co.  (1874)  L.  R.  9  C.  P.  (Eng.) 
503,  34  L.  J:  C.  p.  N.  S.  253,  81  L.  T. 
N.  S.  57,  23  Week.  Rep.  57,  the  Chief 
Justice  says  that  Kelner  v.  Baxter 
(1866)  L.  R.  2  C.  P.  (Eng.)  174,  36  L. 
J.  C.  P.  N.  S.  94,  15  L.  T.  N.  S.  313,  IS 
Week.  Rep.  278,  12  Jur.  N.  S.  1016,  is  a 
distinct  authority  to  show  that  a  cor- 
poration could  not  ratify  a  contract 
made  by  the  promoters,  because  it  wa& 
not  in  existence  at  the  time  the  con- 
tract was  made;  and  further  states 
that  the  principle  which  has  been  ap- 
plied in  equity,  in  authorizing  the  rati- 
fication, is  one  which  the  common-law^ 
courts  cannot  apply.  But  in  neither 
the  Melhado  nor  the  Baxter  Case  was 
the  question  necessarily  up  for  deci- 
sion. 

It  is  said  in  North  Sydney  Invest.  &. 
Tramway  Co.  v.  Higgins  [1899]  A.  C. 
(Eng.)  263,  that  "their  lordships  do 
not  think  that  the  adoption  and  con- 
firmation by  directors  of  a  contract 
made  before  the  formation  of  the  com- 
pany, by  persons  purporting  to  act  on 
behalf  of  the  company,  create  any  con- 
tractual relation  whatever  between 
the  company  and  the  other  party  to  the 
contract,  or  impose  any  obligation 
whatever  on  the  company  towards  that 
party." 

In  English  &  C.  Produce  Co.  [1906) 
2  Ch.  (Eng.)  435,  4  B.  R.  C.  748,  75  L. 
J.  Ch.  N.  S.  831,  95  L.  T.  N.  S.  85,  580, 
22  Times  L.  R.  669,  13  Manson,  337, 
where  a  corporation  about  to  go  into 
liquidation  instructed  a  solicitor  to  do 
what  was  necessary  to  form  a  new  cor- 
poration, the  solicitor  performed  the 
services  under  the  suggestion  of  the 
promoters  of  the  new  corporation. 
Buckley,  J.,  in  deciding  against  the 
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claim  presented  to  the  new  company 
after  its  f()rmation,  said  the  question 
arises,  Who  retained  the  solicitor,  and 
did  he  do  the  work  intending  to  look 
for  payment  to  the  new  company  when 
incorporated,  or  to  the  .gentlemen  by 
whom  he  was  employed?  He  held  that 
the  employment  was  by  the  promoters, 
and  that  the  company  was  not  liable. 
Upon  appeal,  Vaughan  Williams,  L.  J., 
said,  after  explaining  a  dictum  in  Re 
Hereford  &  S.  W.  Waggon  &  Engineer- 
ing Co.  (1876)  L.  R.  2  Ch.  Div.  (Eng.) 
621,  45  h.  J.  Ch.  N.  S.  461,  which  in- 
volved a  claim  of  a  promoter  who  had 
no  contract,  said  the  court  was  pre- 
pared to  hold  that  there  is  no  binding 
authority  for  the  proposition  that  a 
corporation,  because  it  has  taken  the 
benefit  of  work  done  under  a  contract 
entered  into  before  the  formation  of 
the  company,  can  be  made  liable,  in 
equity,  under  the  contract.  On  the 
other  hand,  it  seemed  to  him  that  the 
authorities  are  the  other  way.  Romer, 
L.  J.,  says  the  idea  that  a  company, 
merely  because  it  has  obtained  the  ad- 
vantage of  the  solicitor's  work  done 
before  the  formation  of  the  company, 
is  liable  in  equity  for  the  cost  of  the 
work,  appeara  to  him  to  be  wholly  un- 
tenable. He  says:  "In  my  opinion^ 
there  is  no  such  equity,  and  any  claim 
based  upon  it  ought  to  fail."  Fletcher 
Moulton,  L.  J.,  however,  said  that  since 
judgment  was  based  on  the  special 
facts  of  the  case,  he  did  not  consider 
that  any  principle  of  law  was  involved. 
He,  however,  said  that  he  agreed  in 
thinking  that  there  was  no  general 
equitable  principle  that  because  you 
have  got  the  benefit  of  a  man's  work, 
therefore  you  are  liable -to  pay  for  it. 
It  will  be  noticed,  however,  that  the 
question  was  not  in  the  case,  and  not 
decided,  so  that  what  would  be  the  rule 
if  the  corporation,  with  notice  that  a 
contract  had  been  made  on  its.  behalf, 
deliberately  took  the  benefit  of  the 
contract,  is  not  passed  upon. 

Where  the  owner  of  a  patent  con- 
tracted wtih  a  promoter  of  a  new  com- 
pany that  he  or  the  company  to  be 
formed  should  accept  a  license  and 
use  the  patent,  and  pay  the  owner  a 
certain  amount  out  of  profits,  and 
subsequently ,  the  licensee  contracted 
with    a    representative   of   the   com- 


pany to  transfer  the  patent  to  it, 
and  after  the  organization  of  the  com- 
pany a  new  agreement  was  entered 
into  under  seal  of  the  company,  by 
which  it  was  provided  that  the  prior 
agreement  between  the  licensee  and 
its  representative  should  be  adopted, 
and  be  binding  on  the  company  the 
same  as  if  the  company  had  been  in 
existence  when  the  contract  was  made, 
and  had  then  ratified  it,  Vaughan 
Williams,  L.  J.,  said  there  can  be  no 
doubt  whatever  that  there  is  not  here 
any  direct  contract  between  the  patent 
owner  and  the  company  which  would 
sustain  an  action  at  law  or  create  any 
privity  of  contract.  He  aays  that  it  is 
not  alleged  that  any  new  contract  was 
entered  into,  but  it  is  suggested  that 
there  was  a  new  one  by  implication 
from  conduct.  He  concluded  that, 
while  the  company  had  performed  acts 
which  might  have  been  related  to  a 
new  contract,  they  were  equally  ca- 
pable 01  relation  to  the  old  one,  and 
therefore  there  was  no  ground  for  im- 
plying a  contract.  And  with  respect  to 
the  claim  that,  by  accepting  the  bene-> 
fit  of  the  contract,  the  company  be- 
came liable  in  equity,  he  said  that  has 
never  been  the  law.  He  concludes 
that  there  was  no  direct  contract  be- 
tween the  parties,  either  direct  or  im- 
plied. Romer,  L.  J.,  said :  "In  my 
opinion,  there  was  no  such  'direct  con- 
tract. There  was  clearly  a  contract 
between  the  plaintiff  company  and 
Phelps,  and  there  was  just  as  clearly 
a  contract  between  Phelps  and  the  de- 
fendant company,  and  each  of  these 
was  a  direct  contract.  Phelps  was  not 
a  mere  shadow,  or  a  nominee,  or 
trustee.  He  was  a  direct  contracting 
party  who  had  a  direct  interest  in  his 
contract  with  the  plaintiff  company. 
He  was  also  a  fresh  contractor  who 
had  other  rights  under  his  contract 
with  the  defendant  company.  Look- 
ing at  those  contracts,  it  appears  to  me 
impossible  to  say  that  by  virtue  of 
them  any  contract  was  created  be- 
tween the  plaintiff  company  and  the 
defendant  company.  Was  there  any 
other  contract  entered  into  by  the  de- 
fendant company?  In  the  first  place, 
no  such  other  or  further  contract  is 
even  pleaded  in  the  plaintiff's  state- 
ment of  claim.    .    .    .    Dealing  with  it 
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as  a  question  of  subatance,  I  cannot 
find  sufficient,  or  indeed  any,  real  evi- 
dence of  any  contract  having  been 
made  directly  between  the  defendant 
company  and  the  plaintiff  company. 
All  that  has  been  done  by  the  defend- 
ant company  appears  to  me  plainly 
referable  to  their  express  contract 
with  Phelps,  and  to  that  contract 
alone.  Nothing,  so  far  as  I  can  see, 
has  been  done  by  the  defendant  com- 
pany, which  would  justify  us  in  hold- 
ing that  a  fresh  contract  has  arisen 
between  the  plaintiff  company  and  the 
defendant  company.  The  uaer,  e.  g., 
of  the  patented  inventions,  is,  to  my 
mind,  explainable  by  the  right  of  the 
defendant  company  under  their  con- 
tract with  Phelps  alone.  Phelps  being, 
as  between  himself  and  the  plaintiff 
company,  by  his  contract  with  them, 
the  exclusive  licensee  of  the  patented 
inventions,  could,  and  in  my  view  did, 
by  his  contract  with  the  defendant 
company,  authorize  them  to  use  those 
inventions.  I  may  add  that  the  de- 
fendant company  are  not  in  fact  the 
actual  assigns  of  the  licensee,  and  the 
fact  that  they  are  equitable  assigns  by 
contract  with  Phelps  would  not  of  it- 
self give  the  plaintiffs  any  special 
right  to  sue  the  defendants."  Bagot 
Pneumatic  Tjnre  Co.  v.  Clipper  Pneu- 
matic Tyre  Co.  [1092]  1  Ch.  (Eng.) 
146,  71  L.J.  Ch.  N.  S.  158,  50  Week. 
Rep.  177,  85  L.  T.  N.  S.  652,  18  Times 
L.  R.  161, 19  R.  P.  C.  69,  9  Manson,  56. 
In  the  lower  court,  it  was  admitted 
that  a  contract  might  be  inferred,  but 
the  judge  says  that,  in  a  case  of  this 
kind,  one  should  not  be  astute  in  in- 
ferring a  contract,  especially  as  one 
is  dealing  with  a  corporation  which,  aa 
a  rule,  can  only  contract  under  seal 
by  its  directors,  who  are  bound  to  keep 
minutes  so  that  all  the  facts  may  be 
on  record.     (1901)  1  Ch,  196. 

These  decisions  have  been  followed 
in  Canada. 

In  Crane  v.  Lavoie  (1912)  22  Mani- 
toba L.  R.  330,  4  D.  L.  R.  175,  21  West. 
L.  Rep.  313,  2  West.  Week.  Rep.  429, 
which  involved  the  question  of  person- 
al liability  of  persons  who  had  signed 
a  note  on  behalf  of  a  nonexistent  cor- 
poration, and  appended  their  namea  as 
president  and  manager,  there  is  a  dic- 
tum by  Richards,  J.,  that  a  corporation 


has  no  power  to  ratify  contracts  made 
on  its  behalf  before  its  incorporation. 
It  can  only  do  so  in  effect,  by  making  a 
new  similar  contract  of  its  own. 

In  Clerque  v.  Humphrey  (1900)  31 
CaiL  S.  C.  66,  where  money  was  ad- 
vanced to  the  promoter  of  a  corpora- 
tion for  its  use,  and  he  was  sought 
to  be  held  liable  for  its  repayment,  it 
did  not  appear  that  the  company  had 
ever  adopted  or  confirmed  the  loan; 
but  the  court  said  that  since  the  com- 
pany was  not  in  existence  when  the 
loan  was  made,  and  it  not  appearing 
that  the  lender  ever  dealt  with  anyone 
but  the  promoter,  he  could  not  escape 
liability  as  principal. 

In  Crown  Mutual  Hall  Ins.  Co. 
(1908)  18  Manitoba  L.  R.  51,  which 
was  a  claim  for  solicitors'  fees  for  se- 
curing the  company's  charter,  it  did 
not  appear  whether  the  plaintiff  was 
acting  as  a  promoter,  or  by  contract 
with  a  promoter,  but  the  court  said 
that,  in  the  absence  of  a  charter  provi- 
sion, the  company  was  under  no  lia- 
bility in  either  event. 

The  English  equity  courts  have  not, 
however,  always  since  Kelner  v.  Bax- 
ter (1866)  L.  R.  2  C.  P.  (Eng.)  174,  36 
L.  J.  C.  P.  N.  S.  94,  15  L.  T.  N.  S.  313, 
15  Week.  Rep.  278,  12  Jur.  N.  S.  1016, 
supra,  acted  upon  the  theory  that  it 
was  beyond  possibility  for  a  promoter's 
contract  to  become  binding  upon  the 
company. 

Where  there  waa  a  contract  by  pro- 
moters to  organize  a  company  and  take 
over  certain  patents  and  leasehold 
property,  on  which  they  were  being 
used  by  the  company,  and  the  articles 
of  incorporation  confirmed  the  agree- 
ment, and  subsequently  the  directors 
passed  a  resolution  that  the  agreement 
should  be  adopted,  the  case  was  de- 
cided against  the  company  on  the 
theory  of  part  performance.  The 
court  says  when  you  find  a  corpora- 
tion in  possession  of  property  of  an- 
other person,  you  are  bound,  if  you 
can,  to  refer  that  possession,  not  to 
trespass,  but  to  contract.  The  court 
found  a  contract  to  exist  in  that  case* 
Howard  v.  Patent  Ivory  Mfg.  Co. 
(1888)  L.  R.  88  Ch.  Div.  (Eng.)  165, 
57  L.  J.  Ch.  N.  S.  878,  58  L.  T.  N.  S. 
896,  36  Week.  Rep.  801.  '     H.  P.  F. 
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V. 

CITY  OF  EAST  SAN  DIEGO  et  al.,  Respta. 

California  Supreme  Court  (In  Banc) -^  June  17,  102t* 

(—  CaL  — ,  200  Pac.  393.) 

Municipal  corpwation  —  exclusion  of  hospitals  from  limits. 

1.  The  police  power  of  municipalities  does  not  extend  to  prohibiting  as 
a  nuisance  the  operation  of  any  hospital  within  its  limits  for  the  treat- 
ment of  contagious  and  infectious  diseases,  since  such  prohibition  would 
be  unreasonable. 

[See  note  on  this  question  beginning  on  page  523.] 

Injunction  —  against   enforcement   of 
municipal  ordinance. 

2.  The  owners  of  a  hospital  are 
entitled  to  an  injunction  against  the 
enforcement  by  the  muncipality  where 
it  is  located,  of  an  ordinance  declaring 


the  hospital  to  be  a  nuisance,  and  pro^ 
viding  for  punishment  as  a  separate 
offense  of  each  day's  operation  of  the 
institution,  since  such  prosecutions 
would  result  in  irreparable  injury. 

[See  14  R.  G.  L.  346,  847,  440;  see 
note  in  4  A.L.R.  1008.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  San 
Diego  County  (Andrews,  J.)  sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  enjoin  defendants  from  enforcing  a  city  ordinance 
prohibiting  the  maintenance  of  a  hospital  for  the  treatment  of  contagious 
or  infectious  diseases.    Reversed. 

The  facts  are  stated  in  the  opinion 

Mr.  W.  Jefferson  Davis  for  appel- 
lant. 

Mr.  Arthur  T.  French,  for  respond- 
ents: 

The  board  of  trustees  of  the  city  of 
East  San  Diego  had  the  authority  to 
enact  Ordinance  No.  159. 

Ex  parte  Shrader,  33  Gal.  283;  Ex 
parte  Lacey,  108  Cal.  326,  38  L.R.A. 
640,  49  Am.  St.  Rep.  93,  41  Pac.  411; 
Ex  parte  Heilbron,  65  Cal.  609,  4  Pac. 
648;  Camfield  v.  United  States,  167 
U.  S.  518,  42  L.  ed.  260,  17  Sup.  Ct. 
Rep.  864;  Crowley  v.  Christensen,  137 
U.  S.  87,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ;  Soon 
Hing  V.  Crowley,  113  U.  S.  703,  28  L.  ed. 
1145,  5  Sup.  Ct.  Rep.  730;  Pasadena 
School  Dist.  v.*  Pasadena,  166  Cal.  7, 
47  L.R.A.(N.S.)  892, 134  Pac.  985,  Ann. 
Cas.  1915B,  1039;  Denton  v.  Vann,  8 
Cal.  App.  677,  97  Pac.  675;  Re  Acker- 
man,  6  Cal.  App.  5,  91  Pac.  429;  Ex 
parte  Roach,  104  Cal.  272,  37  Pac. 
1044;  San  Luis  Obispo  v.  Fitzgerald, 
126  Cal.  279,  58  Pac.  699;  Murphy  v. 
San  Luis  Obispo,  119  Cal.  632,  39 
LJI.A.  444,  51  Pac.  1085;  Los  Angeles 
County  V.  Hollywood  Cemetery  Asso. 
17  A.L.R.— 33. 


of  the  court. 

124  Cal.  349,  71  Am.  St.  Rep.  75,  57 
Pac.  153;  Watertown  v.  Mayo,  109 
Mass.  315,  12  Am.  Rep.  694;  Chicago 
V.  Rumpff ,  45  111.  90,  92  Am.  Dec.  196 ; 
Mugler  V.  Kansas,  123  U.  S.  661,  31 
L.  ed.  210,  8  Sup.  Ct.  Rep.  273;  Abbott, 
Mun.  Corp.  §§  119,  132;  People  ex  rel. 
Davidson  v.  Perry,  79  Cal.  105,  21  Pac. 
423;  Davock  v.  Moore,  105  Mich.  120, 
23  L.R.A.  783,  63  N.  W.  424;  California 
Reduction  Co.  v.  Sanitary  Reduction 
Works,  61  C.  C.  A.  91,  126  Fed.  29; 
Sentell  v.  New  Orleans  &  C.  R.  Co.  166 
U.  S.  698,  41  L.  ed.  1169,  17  Sup  Ct. 
Rep.  693,  1  Am.  Neg.  Rep.  773 ;  Hada- 
check  V.  Sebastian,  239  U.  S.  394,  60 
L.  ed.  348,  36  Sup.  Ct.  Rep.  143,  Ann. 
Cas.  1917B,  927;  Chicago,  B.  &  Q.  R. 
Co.  V.  Illinois,  200  U.  S.  592,  50  L.  ed. 
609,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas. 
1175;  State  ex  rel.  Russell  v.  Beattie, 
16  Mo.  App.  131 ;  Bushnell  v.  Robeson, 
62  Iowa,  542,  17  N.  W.  888 ;  Baltimore 
V.  Fairfield  Improv.  Co.  87  Md.  352,  40 
L.R.A.  494,  67  Am.  St.  Rep.  344,  39  Atl. 
1081  r  Harmison  v.  Lewiston,  46  111. 
App.  164;  Re  Wilshire,  103  Fed.  620; 
Re  Miller,  13  Cal.  App.  564,  110  Pac. 
139 ;  Ex  parte  Quong  Wo,  161  Cal.  226, 
118  Pac.  714;  Ex  parte  McKenna,  126 
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Cal.  429,  58  Pac.  716;  Ex  parte  Chin 
Yan,  60  Cal.  78;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  North  Chicago 
City  R.  Co.  V.  Lake  View,  105  111.  207, 
44  Am.  Rep.  788;  Chicago  v.  Netcher, 
183  111.  104,  48  L.R.A.  261,  75  Am.  St, 
Rep.  93,  55  N:  E.  707. 

In  passing  the  ordinance,  the  munic^ 
ipal  corporation  was  exercising  its 
governmental  powers,  and  the  courts 
have  not  the  right  to  take  away  from 
the  city  the  right  to  exercise  such 
powers. 

Holland  v.  San  Francisco,  7  Cal. 
861;  Ex  parte  Chin  Yan,  60  Cal.  82; 
Re  NeweH,  2  Cal.  App.  767,  84  Pac. 
226;  Vanderhurst  v.  Tholcke,  113  Cal. 
147.  35  L.R.A.  267,  45  Pac.  266 ;  Marini 
V.  Graham,  67  Cal.  130,  7  Pac.  442; 
Chase  v.  Oshkosh,  81  Wis.  319,  15 
L.R.A.  553,  29  Am.  St.  Rep.  898,  51 
N.  W.  560;  Symons  v.  San  Francisco, 
115  Cal.  555,  42  Pac.  913,  47  Pac.  453; 
Ex  parte  Delaney,  43  Cal.  478;  Re 
Guerrero,  69  Cal.  95,  10  Pac.  261;  Re 
Smith,  143  Cal.  872,  77  Pac.  180; 
Skakel  v.  Roche,  27  111.  App.  423; 
Chicago,  B.  &  Q.  R.  Co.  v.  Ottawa,  148 
111.  397,  36  N.  E.  85;  Poyer  v.  Des 
Plaines,  123  111.  Ill,  5  Am.  St.  Rep. 
494,  13  N.  E.  819;  Burnett  v.  Craig, 
30  Ala.  135,  68  Am.  Dec.  115;  Re 
Sawyer,  124  U.  S.  200,  31  L.  ed.  402, 
8  Sup.  Ct.  Rep.  482;  Fitts  v.  McGhee, 
172  U.  S.  528,  43  L.  ed.  541,  19  Sup.  Ct. 
Rep.  269;  Minneapolis  Brewing  Co.  v. 
McGillivray,  104  Fed.  259;  Denver  v. 
Beede,  25  Colo.  172,  54  Pac.  624;  St. 
Peter's  Episcopal  Church  v.  Washing- 
ton, 109  N.  C.  21.  13  S.  E.  700 ;  Wolfe 
v.  Burke,  56  N.  Y.  115;  Willis  v. 
Lauridson,  161  Cal.  107,  118  Pac.  530. 

OIney,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  plaintiff  from 
a  judgment  rendered  against  it  upon 
the  sustaining  of  a  demurrer  to  its 
complaint.  The  sole  question  in  the 
case  is  as  to  whether  or  not  the  facts 
stated  in  the  complaint  make  out  a 
cause  of  action .    The  facts  are : 

The  plaintiff  is  a  corporation 
formed  for  benevolent  purposes,  and 
has  for  some  years  owned  and  op- 
erated a  hospital  for  the  treatment 
of  those  afflicted  with  tuberculosis. 
The  hospital  is  located  in  the  city 
of  East  San  Diego,  a  small  munic- 
ipality adjoining  the  city  of  San 
Diego  proper,  and  the  defendants 
are  the  municipality  and  certain  of 


its  officials.  On  July  3,  1919,  the 
city  trustees  passed  an  ordinance, 
declaring  every  hospital  for  the 
treatment  of  persons  afflicted  with 
contagious  or  infectious  diseases  to 
be  a  nuisance,  making  the  mainte- 
nance of  any  such  hospital  within  the 
limits  of  the  city  a  misdemeanor, 
making  its  maintenance  a  separate 
offense  for  each  day  it  was  main- 
tained, and  providing  for  punish- 
ment by  fine  or  imprisonment  for 
every  offense.  After  the  passage  of 
the  ordinance,  the  city  authorities 
commenced  a  series  of  criminal 
prosecutions  against  the  plaintiff, 
and  threatened  to  arrest  and  pros- 
ecute its  oflicers  and  employees  and 
to  keep  on  arresting  and  prosecut- 
ing them  until  the  plaintiff  should  be 
compelled  to  close  the  hospital.  Up- 
on the  grounds  that  the  ordinance 
is  invalid,  and  that  the  plaintiff 
would  be  irreparably  injured  in  its 
property  right  to  maintain  and  con- 
duct the  hospital,  and  had  no  other 
adequate  means  of  relief,  an  injunc- 
tion was  asked,  enjoining  the  de- 
fendants from  attempting  to  enforce 
the  ordinance. 

Two  questions  are  presented: 
First,  is  the  ordinance  invalid?  and, 
second,  even  if  it  is,  can  its  enforce- 
ment by  the  city  officials  be  en- 
joined? The  answer  to  both  of 
these  questions  seems  to  us  plain. 

The  ordinance  can  be  justified 
only  as  an  exercise  of  the  city's  po- 
lice power.  This  power  is,  of  course, 
very  broad,  but  it  is  not  without 
limitation.  One  limitation  enforced 
in  numerous  cases  is  that  an  or- 
dinance purporting  to  be  an  exercise 
of  the  city's  police  power  may  not  be 
arbitrary  or  unreasonable.  The  ex- 
ercise of  the  police  power  cannot  be 
made  a  mere  cloak  for  the  arbi- 
trary interference  with  or  suppres- 
sion of  a  lawful  business.  Laurel 
Hill  Cemetery  v.  San  Francisco,  152 
Cal.  464,  27  L.R.A.(N.S.)  260,  93 
Pac.  70, 14  Ann.  Cas.  1080.  See  also 
Ex  parte  Whitwell,  98  Cal.  73,  19 
L.R.A.  727,  35  Am.  St.  Rep.  152,  32 
Pac.  870;  Los  Angeles  County  v. 
Hollywood  Cemetery  Asso.  124  Cal, 
344, 71  Am.  St.  Rep.  75, 57  Pac.  153 ; 
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Re  Smith,  148  Cal.  368,  77  Pac.  180 ; 
Abbey  Land  &  Improv.  Co.  v.  San 
Mateo  County,  167  Cal.  434,  52 
L.R.A.(N.S.)  408,  Ann.  Cas.  1915C, 
804,  139  Pac.  1068;  Lawton  v. 
Steele,  162  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct.  Rep.  499;  Holden  v. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rep.  383. 

Such  being  the  law,  was  the  pres- 
ent ordinance  a  reasonable  one  in  its 
essential  feature,  that  of  prohibit- 
ing within  the  city  any  hospital  for 
the  treatment  of  contagious  or  in- 
fectious diseases?  Such  prohibition 
is  very  different  from  regulation, 
and  can  be  justified  only  on  the 
ground  that  such  a  hospital,  no  mat- 
ter how  well  conducted,  is  a  menace 
to  the  public  peace,  morals,  health, 
or  comfort.  That  a  well-conducted, 
modem  hospital,  even  one  for  the 
treatment  of  contagious  and  infec- 
tious diseases,  is  not  such  a  menace, 
but,  on  the  contrary,  one  of  the  most 
beneficent  of  institutions,  needs  no 
argument.  There  is  not  the  slight- 
est danger  of  the  spread  of  disease 
from  it,  and  this  is  the  only  possible 
ground  on  which  objection  could  be 
made  to  it.  We  have  no  hesitation 
in  holding  an  ordinance  prohibiting 
tiie  maintenance  anywhere  within  a 

city  of  an  institu- 
te" porJAon-  tion  so  necessary  in 
ezcinaioii  of         our  modcm  life,  and 

so  beneficent,  to  be 
wholly  unreasonable 
and  invalid.  For  closely  analogous 
cases  see  Ex  parte  Whitwell,  98  Cal. 
73,  19  L.R.A.  727,  35  Am.  St.  Rep. 
162,  32  Pac.  870,  and  Abbey  Land  & 
Improv.  Co.  v.  San  Mateo  County, 
167  Cal.  434,  52  L.R.A.(N.S.)  408, 
139  Pac.  1068,  Ann.  CaS.  1915C,  804. 
As  to  the  second  question,  the  en- 
joining of  the  enforcement  of  the  or- 
dinance, the  rule  is  thus  stated  in 
Abbey  Land  &  Improv.  Co.  v.  San 
Mateo  County,  just  referred  to,  167 
Cal.  on  page  440:  ''The  doctrine 
that  an  action  will  lie  to  enjoin  the 
enforcement  of  a  [invalid]  munic- 
ipal ordinance  in  cases  where  such 
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too   Poo.    $9S.) 

enforcement  will  cause  substantial 
and  irreparable  injury  to  private 
property  or  private  property  rights, 
and  in  which  there  is  no  adequate 
remedy  in  the  ordinary  course  of 
law,  is  now  too  well  settled  to  re- 
quire discussion.  The  doctrine  is 
stated  and  the  cases  supporting  it 
are  cited  in  2  McQuillin,  Mun.  Corp. 
§  805.  See  also  Dobbins  v.  Los  An- 
geles, 195  U.  S.  241,  49  L.  ed.  177^ 
25  Sup.  Ct.  Rep.  18 ;  Davis  &  F.  Mfg. 
Co.  V.  Los  Angeles,  189  U.  S.  218, 47 
L.  ed.  780,  23  Sup.  Ct.  Rep.  498 ;  Ex 
parte  Young,  209  U.  S.  146,  52  L.  ed. 
723,  13  L.R.A.(N.S.)  932,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Philadelphia  v.  Stimson,  223  U.  S. 
621,  56  L.  ed.  577,  32  .Sup.  Ct.  Rep. 
340 ;  Savage  v.  Jones,  225  U.  S.  521, 
56  L.  ed.  1190, 32  Sup.  Ct.  Rep.  715.'^ 
It^is  evident  in  the  present  case 
that'  the  enforcement  of  the  ordi- 
nance would  cause  substantial  and 
irreparable     injury 

to        the        plaintiff's    MiTlnat'^e'^oroe- 

property,  and  that  5iro?diSk"e." 
agamst   the   threat 
of  its  enforcement  by  the  repeated 
prosecutions   which   the   ordinance 
permits  the  plaintiff  has  no  adequate 
remedy.    The  case,  therefore,  comes 
within   the   rule   stated   in   Abbey 
Land  &  Improv.  Co.  v.  San  Mateo 
County,  and  upon  the  facts  alleged 
in  the  complaint  the  plaintiff  was 
entitled  to  have  the  enforcement  of 
the  ordinance  enjoined. 
Judgment  reversed. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Sloane^  J.;  Wilbur,  J.; 
Lennon,  J. ;  Lawlor,  J. 


NOTB. 

The  validity  and  effect  of  a  statute 
or  ordinance  relating  to  the  location 
of  a  hospital  or  sanitarium  are  the 
subject  of  the  annotation  following 
Blackman  Health  Resort  v«  At- 
lanta, post,  623. 
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BLACKMAN  HEALTH  RESORT,  Plff.  in  Err., 

V. 

CITY  OF  ATLANTA  et  al. 

I 

Georgia  Supreme  Court -^  May  18,  1921» 

(151  Ga.  507,  107  S.  E.  525.) 

Municipal  corporation  —  power  to  prohibit  health  resort. 

1.  Section  729  of  the  Code  of  the  City  of  Atlanta,  which  provides  that 
"it  shall  be  unlawful  for  any  person  or  persons,  or  corporation,  to  con- 
struct, erect,  or  build  a  house  to  be  used  as  a  private  sanitarium,  hospital, 
or  boarding  house,  or  other  house  of  like  character,  wherein  patients  are 
kept,  and  medical  or  surgical  treatment  is  given  or  performed,''  except 
in  the  manner  therein  provided,  is  within  the  police  power  delegated  to 
the  municipality,  as  provided  by  §  6  of  the  act  of  the  general  assembly 
approved  December  2,  1901  (Acts  1901,  p.  312),  amending  the  charter 
of  the  city  of  Atlanta,  wheYeby  power  is  given  to  the  mayor  and  general 
council  "to  control,  regulate,  and  in  -its  discretion  prohibit  the  erection 
and  maintenance  of  sanitariums,  boarding  houses,  and  other  similar  places 
in  residence  portions  of  the  city." 

ISee  note  on  this  question  beginning  on  page  523.]  "  ^ ' 


f^  construction  of  ordinance  —  'tourist 
resort.** 

2.  A  building  alleged  to  be  used  as 
a  ^'tourist  and  health  resort"  is  prima 
facie  included  in  that  class  described 
as  "a  house  to  be  used  as  a  private 
sanitarium,  hospital,  or  boarding 
house,  or  other  house  of  like  character, 
wherein  patients  are  kept  and  medical 
or  surgical  treatment  is  given,"  as  em- 
ployed in  §  729  of  the  Code  of  the  City 
of  Atlanta. 

Statute  —  conferring  arbitrary  power 
on  municipal  authorities. 

3.  An  act  of  the  legislature,  in 
general  terms  conferring  power  to 
control,  regulate,  and  in  its  discretion 
prohibit  the  erection  of  buildings  of 
the  character  mentioned  in  the  first 
note,  ''without  prescribing  the  bounds 
of  such  discretion,  will  not  ipso  facto 
render  the  grant  of  power  void  as 
being  an  effort  to  confer  arbitrary 
power,  but  will  be  treated  as  author- 
izing the  municipal  authorities  to 
exercise  a  reasonable  discretion." 

Constitutional  law  —  discretion  to  re- 
fuse permit  for  building. 

4.  The  ordinance  of  the  city  of 
Atlanta  (City  Code,  §  729),  construed 
as  authorizing  the  mayor  and  city 
council,  under  the  police  power  con- 
ferred by  the  general  assembly,  to 
exercise  a  reasonable  discretion  in  per- 

Headnotes  1-7  by  Gilbert,  J. 


mitting  or  refusing  to  permit  the  erec- 
tion of  the  building  sought  by  the 
petitioner,  is  not  violative  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  (Civil  Code  1910, 
§  6700),  which  guarantees  due  process 
and  equal  protection  of  the  law;  nor 
is  it  violative  of  the  due  process  clause 
of  the  Constitution  of  this  state  (art. 
1,  §  1,  1  3  [Civil  Code,  §  6359J). 

—  abuse  of  discretion. 

5.  An  arbitrary  or  capricious  exer- 
cise of  such  power  would  be  an  abuse 
of  discretion  and  in  conflict  with  the 
14th  Amendment  to  the  Constitution  of 
the  United  States,  and  also  in  conflict 
with  the  clause  of  the  Constitution  of 
this  state  which  declares  that  no 
person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  proc- 
ess of  law.  In  any  such  case  the  in- 
jured party  may  resort  to  the  courts 
for  relief.  Freund,  Pol.  Power,  §§  142, 
158. 

[See  6  R.  C.  L.  372,  443.] 

Municipal  corporations — powers. 

6.  It  is  settled  that  the  powers  of  a 
municipal  corporation  in  this  state 
are  limited  to  those  expressly  granted 
by  the  general  assembly  or  conferred 
by  necessary  implication.  Frank  v. 
Atlanta,  72  Ga.  428  (lb) ;  Peginis  v. 
Atlanta,  132  Ga.  302,  304,  35  L.R.A. 
(N.S.)  716,  63  S.  E.  857. 

[See  19  R.  C.  L.  768.] 
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Pleadiiig — demurrer — abuse  of  dis- 
cretioiL 

7.  The  allegations  of  the  petition, 
accepted  as  true  when  considered  on 
general  demurrer,  set  out  a  cause  of 
action  showing  an  abuse  of  discretion 
on  the  part  of  the  mayor  and  council 
in  refusing  to  issue  the  permit  sought 
by  the  petitioner.  It  was  error,  there- 
fore, to  sustain  the  general  demurrer 
to  the  petition.  The  judgment  dis- 
missing the  petition  affords  no  basis 
for  a  ruling  by  this  court,  on  the 
special  demurrer. 

Constitutional   law  —  police  power  — 
protection  of  health  and  morals. 

8.  The  police  power  extends  to  the 
protection  of  the  public  health   and 
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morals  from  improper  use  of  private 
property. 

[See  6  R.  C.  L.  193.] 

Nuisance  —  forbidding  proposed  nui- 
sance. 

9.  The  police  power  extends  to  pro- 
hibiting a  proposed  use  of  property 
which  will  injuriously  affect  public 
health  or  morals. 

[See  6  R.  C.  L.  193,  194.] 

•^-health  resort  as. 

10.  A  "tourist  and  health  resort"  is 
not  per  se  a  nuisance,  as  being  harmful 
to  health  and  morals,  and  cannot  be 
prevented  from  locating  near  a  public 
school  and  the  entrance  to  a  public 
park. 

[See  13  R.  C.  L.  951 ;  20  R.  C.  L.  409.] 


(Beck,  P.  J.,  and  Atkinson,  J.,  dissent  in  part.) 


Erkor  to  the  Superior  Court  for  Fulton  County  (Pendleton,  J.)  to 
review  a  judgment  dismissing,  on  general  demurrer,  a  petition  for  a  writ 
of  mandamus  to  compel  defendants  to  grant  permission  to  petitioner  to 
erect  a  building  to  be  used  as  a  tourist  and  health  resort.    Reversed. 


Statement  by  Gilbert,  J. : 

Blackman  Health  Resort,  Incor- 
porated, filed  a  petition  alleging 
that  it  had,  in  pursuance  of  the  pur- 
pose for  which  it  was  incorporated, 
acquired  valuable  property  on  Pied- 
mont avenue  adjacent  to  Piedmont 
park  in  the  city  of  Atlanta,  and  was 
proposing  to  erect  thereon  a  build- 
ing to  be  used  as  a  ''tourist  and 
health  resort;"  that,  as  required  by 
the  charter  of  the  city  of  Atlanta 
and  for  the  purpose  of  procuring 
permission  to  erect  said  building,  it 
submitted  to  the  inspector  of  build- 
ings of  said  city  the  plans  and  spec- 
ifications of  the  proposed  structure, 
together  with  a  statement  for  the 
purpose  for  which  the  same  was  to 
be  used;  and  that  said  inspector 
construed  said  application  to  be  one 
for  permission  to  erect  a  sanitarium, 
and  as  falling  within  the  ordinance 
incorporated  in  §  729  of  the  Code  of 
the  City  of  Atlanta,  viz. :  "It  shall 
be  unlawful  for  any  person  or  per- 
.sons,  or  corporation,  to  construct, 
erect,  or  buiM  a  house  to  be  used  as 
a  private  sanitarium,  hospital,  or 
boarding  house,  or  other  house  of 
like  character,  wherein  patients  are 
kept,  and  medical  or  surgical  treat- 
ment is  given  or  performed,  except 


in  the  following  manner:  The  ap- 
plicant shall  file  with  the  building 
inspector,  in  writing,  a  request  for 
a  permit  to  build,  which  shall  plain- 
ly set  forth  the  character  of  the 
building,  and  for  what  purpose  it  is 
to  be  used;  if  no  objections  thereto 
be  filed  within  twenty-four  hours, 
the  same  shall  be  granted ;  if  objec- 
tions in  writing  are  filed  by  adja- 
cent property  owners  or  near  neigh- 
bors, within  the  time  above  spec- 
ified, the  application  and  objections 
thereto  shall  be  transmitted  to  the 
mayor  and  general  council,  and  a 
hearing  and  judgment  had  thereon; 
and  the  permit  shall  not  be  granted 
by  said  building  inspector  until 
directed  so  to  do  by  the  mayor  and 
general  council  after  hearing  the 
applicant  and  the  objectors." 

It  was  alleged,  further,  that  ob- 
jection to  the  granting  of  the  permit 
was  made  upon  the  grounds :  That 
the  proposed  building  would  be  lo- 
cated within  115  steps  of  the  en- 
trance to  Piedmont  park,  and  would 
make  of  the  park  an  annex  for 
crippled  and  deformed  persons ;  that 
blood  disease  patients  from  said 
building  would  use  and  pollute  the 
swimming  pool  in  the  park ;  that  to 
grant  the  permit  would  establish  a 
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precedent  and  render  it  necessary  to 
permit  other  hospitals  to  be  located 
near  the  park ;  that  the  proximity  of 
the  park  to  said  building  would  be 
used  as  an  advertising  feature;  that 
to  permit  the  erection  of  the  build- 
ing would  commercialize  the  park; 
that  children  would  be  kept  away 
from  the  park,  because  of  the  near- 
ness of  invalids  and  convalescents; 
that  to  permit  the  erection  of  the 
building  would  cause  crippled,  de- 
formed, and  diseased  people  to  be 
near  the  Tenth  street  public  school, 
which  is  situated  across  the  street 
from  and  within  200  feet  of  the  site 
of  the  proposed  building,  and  would 
encourage  the  location  of  sanita- 
riums near  other  schools;  that 
twelve  real  estate  men  and  the  real 
estate  boards  of  nineteen  other  cities 
had  expressed  the  unsworn  opinion 
that  the  erection  of  the  building 
would  cause  adjacent  property  to 
depreciate  in  value  and  render  it  less 
desirable;  that  the  board  of  educa- 
tion and  parent-teachers'  association 
were  opposed  to  the  erection  of  the 
building;  that  127  owners  of  prop- 
erty in  the  immediate  neighborhood 
were  opposed  to  the  granting  of  the 
permit;  that  no  sanitarium  town 
ever  exceeded  50,000  people,  and  no 
city  known  as  a  health  resort  ever 
becomes  an  up-to-date  city;  and 
that  sanitariums  do  not  aid  in  the 
effort  to  establish  a  city  with  a  pop- 
ulation of  500,000.  Upon  considera- 
tion of  the  matter  the  mayor  and 
general  council  of  the  city  denied  to 
petitioner  the  right  to  erect  said 
building.  It  was  alleged  that  said 
action  was  arbitrary  and  capricious, 
and  without  any  legal  basis  or  rea- 
son ;  that  petitioner  did  not  contem- 
plate the  erection  or  operation  of  a 
house  of  the  kind  covered  by  said 
ordinance;  that  the  action  of  the 
mayor  and  council  had  the  effect  of 
depriving  petitioner  of  its  property 
without  due  process  of  law,  and  of 
equal  protection  of  the  laws,  in  viola- 
tion of  the  provisions  of  the  state 
and  Federal  Constitutions  as  set  out 
in  §§  6359  and  6700  of  the  Civil 
Code  of  Georgia;  that,  if  permitted 
to  stand,  the  action  of  ttie  mayor  and 


council  would  result  in  a  total  loss 
of  the  amounts  expended  by  peti- 
tioner in  the  purchase  of  its  real 
estate  and  the  preparation  of  plans 
and  specifications.  It  prayed  that 
the  city,  the  mayor,  and  general 
council,  and  the  inspector  of  build- 
ings be  compelled  by  the  writ  of 
mandamus  to  grant  to  it  permission 
to  erect  said  building.  The  petition 
was  dismissed  on  general  demurrer, 
and  error  is  assigned  upon  that 
judgment. 

Messrs.  Colquitt  &  Conyers  for 
plaintiff  in  error. 

.  Messrs.  J.  L.  Mayson,  J.  M.  Wood, 
and  W.  A.  Fuller  for  defendants  in 
error. 

Gilbert,  J.,  delivered  the  opinion 
of  the  court : 

It  is  not  deemed  necessary  to  dis- 
cuss the  rulings  in  any  of  the  head- 
notes,  except  the  last,  which  relates 
to  the  sufficiency  of  the  petition  to 
set  out  a  cause  of  action.  The  lot  of 
petitioner,  which  it  desires  to  im- 
prove, is  private  property,  and  both 
the  state  and  Federal  Constitutions 
afford  ample  protection  so  long  as  it 
does  not  idfect  injuriously  the  public 
welfare.  Indeed,  the  Constitution 
of  this  state  (art.  1,  §  1,  H  2)  de- 
clares: "Protection  to  person  and 
property  is  the  paramount  duty  of 
government,  and  shall  be  impartial 
and  complete." 

Under  the  police  power  the  state 
has  undoubted  constitutional  power 
to  protect  the  public 
health   and    morals  Ji?j;»*"'!J***'*»* 
irom  improper  use  power^proteo- 
of  private  property.  I'^S  moJau"'' 
Numerous  cases  are 
found  in  which  nuisances  are  dealt 
with  under  the  police  power,  but  the 
exercise  of  such  power  is  not  re- 
stricted to  instances  where  a  nui- 
sance already  exists.    The  authority 
of  the  state  itself,  or  as  delegated  to 
a   municipality,   whether  it  be  to 
abate  nuisances  or 
to  prohibit  or  reg-  f^rbidditi 
ulate    anything    on  2'??®*** 
the  ground  that  it 
injuriously  affects  public  health  and 
morals,  is  based  alone  on  the  police 
power. 


BLACKMAN  HEALTH 

ilSl    Oo.   607, 

''In  abating  nuisances  the  public 
does  not  exercise  the  power  of  em- 
inent domain,  but  the  police  power." 
Dunbar  v.  Augusta,  90  Ga.  390,  395, 
17  S.  E.  907 ;  Patterson  v.  Kentucky, 
97  U.  S.  501,  24  L.  ed.  1115. 
-  As  stated  by  Mr.  Freund  in  his 
work  on  Police  Power,  p.  25,  §  29 : 
''The  common  law  of  nuisance  deals 
with  nearly  all  the  more  serious  or 
flagrant  violations  of  the  interests 
which  the  police  power  protects,  but 
it  deals  with  evils  only  after  they 
have  come  into  existence,  and  it 
leaves  the  determination  of  what  is 
evil  very  largely  to  the  particular 
circumstances  of  each  case.  The 
police  power  endeavors  to  prevent 
evil  by  checking  the  tendency  to- 
ward it,  and  it  seeks  to  place  a 
margin  of  safety  between  that  which 
is  permitted  and  that  which  is  sure 
to  lead  to  injury  or  loss.  This  can 
be  accomplished  to  some  extent  by 
establishing  positive  standards  and 
limitations  which  must  be  observed, 
although  to  step  beyond  them  would 
not  necessarily  create  a  nuisance  at 
common  law.  This  policy  finds  ex- 
pression in  standards  of  purity  of 
food  and  of  other  commodities,  in 
building  regulations,  safety  and 
health  requirements  for  factories, 
ships,  and  mines,  in  the  creation  of 
districts  for  offensive  establish- 
ments, in  the  limitation  of  hours  of 
labor,  and  in  tariffs  of  charges." 

Among  the  objections  urged 
against  the  petition  was  that  the 
property  upon  which  it  was  pro- 
posed to  erect  the  health  resort  was 
only  115  steps  from  the  entrance  to 
Piedmont  park ;  that  Piedmont  park 
would  become  an  annex  for  crippled 
and  deformed  persons;  that  blood 
disease  patients  in  petitioner's 
building  would  use  and  pollute  the 
swimming  pool  in  the  park;  that 
other  hospitals  would  have  to  be  al- 
lowed near  the  park;  that  children 
would  be  kept  away  from  the  park 
by  parents  on  account  of  the  near- 
ness of  invalids  and  convalescents  in 
the  building  of  petitioner ;  and  that 
the  health  resort  would  commercial- 
ize the  park.  It  would  seem  that 
public  parks  of  a  city  are  intended 
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for  the  free  use  of  sick  persons, 
cripples,  invalids,  and  convalescents, 
as  well  as  persons  enjoying  perfect 
health,  children,  and  their  nurses. 
So  far  as  we  are  aware,  it  has  never 
been  suggested  that  any  one  or 
more  of  these  classes  can  be  arbitra^ 
rily  prohibited  the  use  of  a  public 
park  directly  or  indirectly,  or  that 
their  presence  is  unwelcome.  20  H. 
C.  L.  650,  §  16.  Indeed,  we  are  of 
the  opinion  that  a  public  park  is  in- 
tended primarily  for  the  purpose  of 
benefiting  the  public  health  by  i^- 
fording  abundance  of  pure  air  to 
those  lacking  in  health,  as  well  as 
for  preserving  health.  That  those 
having  blood  disease  may  pollute  the 
waters  affords  ample  reason  for  pro- 
viding reasonable  regulations  for 
the  privilege  of  swimming  in  the 
lake;  but  such  regulations  would 
seem  to  be  just  as  imperative  to  pre- 
vent such  dangers  from  diseased 
persons  not  patients  at  the  proposed 
resort  or  in  any  hospital  elsewhere. 
In  2  Dillon  on  Municipal  Corpora- 
tions, §  695,  the  author  says:  "Of 
recent  years,  in  response  to  a  grow- 
ing demand  for  the  preservation  of 
natural  beauty  and  the  conservation 
of  the  amenities  of  the  neighborhood 
resulting  from  the  manner  in  which 
it  has  been  laid  out  and  built  upon, 
legislatures  and  municipalities  have 
sought,  by  statute  and  by  ordinance, 
to  prevent  the  encroachment  of  un- 
desirable features,  unsightly  erec- 
tions, and  obnoxious  trades.  This 
legislation,  induced  mainly  by  es- 
thetic considerations,  has  given  rise 
to  a  series  of  novel  questions  affect- 
ing the  legislative  power  of  both  the 
state  and  its  governmental  agent, 
the  city.  It  has  been  held  that,  for 
esthetic  considerations  and  to  pro- 
mote the  popular  enjoyment  and 
advantages  derived  from  the  main- 
tenance of  a  public  park,  the  legis- 
lature may,  by  virtue  of  the  power 
of  eminent  domain  and  upon  making 
just  compensation,  impose  restric- 
tions upon  the  manner  in  which 
property  abutting  on  the  park  may 
be  improved  and  used.  But  it  is 
apparent  that  restrictions  founded 
not  upon  the  power  of  eminent  do- 
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main,  but  upon  the  exercise  of  the 
police  power,  stand  upon  another 
basis;  and  several  cases  have  laid 
down  the  rule  that,  by  virtue  of  the 
police  power  merely,  neither  the  leg- 
islature nor  the  city  council,  exercis- 
ing delegated  power  to  legislate  by 
ordinance,  can  impose  restrictions 
upon  the  use  of  private  property 
which  are  induced  solely  by  esthetic 
considerations,  and  have  no  other  re- 
lation to  the  health,  safety,  conven- 
ience, comfort,  or  welfare  of  the  city 
and  its  inhabitants.  The  law  on  this 
point  is  undergoing  development, 
and  perhaps  cannot  be  said  to  be 
conclusively  settled  as  to  tihe  extent 
of  the  police  power." 

See  6  R.  C.  L.  213,  214. 

The  supreme  court  of  Massachu- 
setts, in  Atty.  Gen.-  v.  Williams 
(Knowlton  v.  Williams)  174  Mass. 
476,  47  L.R.A.  314,  55  N.  E.  77,  sus- 
tained the  constitutionality  of  a  stat- 
ute limiting  the  height  of  buildings 
fronting  on  Copley  Square,  Boston, 
an  open  square  and  a  public  park 
surrounded  by  buildings  devoted  to 
religious,  charitable,  and  education- 
al purposes,  on  the  ground  that  the 
act  provided  compensation  to  per- 
sons injured  in  their  property  by  the 
limitation  which  it  creates.  In  the 
opinion  it  was  said :  "The  grounds 
on  which  public  parks  are  desired 
are  various.  They  are  to  be  enjoyed 
by  the  people  who  use  them.  They 
are  expected  to  minister  not  only  to 
the  grosser  senses,  but  also  to  the 
love  of  the  beautiful  in  nature. 
.  .  .  Their  influence  should  be 
uplifting  and,  in  the  highest  sense, 
educational.  If  wisely  planned  and 
properly  cared  for,  they  promote 
the  mental  as  well  as  the  physical 
health  of  the  people." 

It  was  argued  that  the  legislature, 
in  passing  this  statute,  was  seeking 
to  preserve  the  architectural  sym- 
metry of  Copley  square.  In  regard 
to  this  the  court  said :  "If  this  is  a 
fact,  and  if  the  statute  is  merely  for 
the  benefit  of  individual  property 
owners,  the  purpose  does  not  justify 
the  taking  of  a  right  in  land  against 
the  will  of  the  owner.  But  if  the 
legislature,  for  the  benefit  of  the 


public,  was  seeking  to  promote  the 
beauty  and  attractiveness  of  a  pub- 
lic park  in  the  capital  of  the  com* 
monwealth,  and  to  prevent  unrea- 
sonable encroachments  upon  the 
light  and  air  which  it  had  previously 
received,  we  cannot  say  that  the  law- 
making power  might  not  determine 
that  this  was  a  matter  of  such  public 
interest  as  to  call  for  an  expenditure 
of  public  money,  and  to  justify  the 
taking  of  private  property." 

The  decision  of  the  supreme  court 
of  Massachusetts  was  upheld  by  the 
Supreme  Court  of  the  United  States 
on  the  ground  that  the  statute  pro- 
vided a  direct  and  appropriate 
means  of  ascertaining  and  enforcing 
payment  of  the  d«nages  resulting 
from  the  taking.  Williams  v.  Park- 
er, 188  U.  S.  491,  47  L.  ed.  559,  23 
Sup.  Ct.  Rep.  440.  Another  objec- 
tion raised  was  that,  in  the  opinion 
of  a  number  of  real  estate  agents  or 
"realtors,"  the  location  of  a  "tourist 
and  health  resort"  at  the  place  pro- 
posed would  damage  the  adjacent 
property  and  injuriously  affect  its 
desirability  as  residence  property, 
as  well  as  its  market*  value.  In  a 
case  brought  to  enjoin  a  nuisance 
caused  by  smoke  it  was  said :  "Ev- 
eryone has  the  right  to  use  his 
property  as  he  sees  fit,  provided  that 
in  so  doing  he  does  not  invade  the 
rights  of  others  unreasonably, 
judged  by  the  ordinary  standards  of 
life  and  according  to  the  notions  of 
reasonable  men.  The  right  to  use 
one's  property  as  he  pleases  implies 
a  like  right  in  every  other  person; 
and  it  is  qualified  by  the  doctrine 
that  the  use  in  the  first  instance 
must  be  a  reasonable  one.  The 
maxim  is,  'sic  utere  tuo  ut  alienum 
non  laedas.'  .  .  .  That  the  busi- 
ness itself  is  offensive  to  others,  or 
that  property  in  the  neighborhood  of 
such  business  is  necessarily  adverse- 
ly affected  thereby,  or  that  persons 
of  fastidious  taste  would  prefer  its 
removal,  is  not  suflficient.  Applying 
the  foregoing  principles  to  the  case 
in  hand,  the  defendant  may  make 
any  use  of  its  property,  and  carry 
on  any  business  not  per  se  a  nui- 
sance, that  produces  no  unnecessary. 
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unreasonable,  unusual,  or  extraordi- 
nary impregnation  of  the  air  with 
smoke  or  soot»  to  the  sensible  incon- 
venience and  discomfort  of  plain- 
tiff's tenants,  or  to  the  actual,  tan- 
£:ible,  and  substantial  injury  of 
plaintiff's  realty."  Holman  v.  Ath- 
ens Empire  Laundry  Co.  149  Ga. 
350,  351,  6  A.L.R.  1564,  100  S.  E. 
207. 

''Hospitals,  whether  for  the  in- 
sane or  for  other  purposes,  and  al- 
though they  are  of  a  strictly  private 
or  of  a  private  eleemosynary  char- 
acter, are  not  nuisances  per  se,  but 
they  may  become  so  by  reason  of 
careless  management.''  13  R.  C.  L. 
p.  951,  §  16. 

''A  hospital  is  not  a  nuisance  per 
se,  or  even  prima  facie ;  but  it  may 
be  so  located  and  conducted  as  to 
be  a  nuisance  to  people  living  close 
to  it.  Even  a  pesthouse  is  not  a 
nuisance  per  se,  although  it  may  be 
a  nuisance  where  it  is  •  •  •  situ- 
ated near  to  property  used  or  suit- 
able for  residence  purposes."  29 
Cyc,  1175;  Stotler  v.  Rochelle,  83 
Kan.  86,  29  L.R.A.(N.S.)  49,  109 
Pac.  788. 

It  has  been  held  by  this  court  that 
a  private  stable  is  not  a  nuisance 
per  se  (Rounsaville  v.  Kohlheim,  68 
Ga.  668,  45  Am.  Rep.  505) ;  and  the 
same  has  been  held  in  regard  to  a 
jail  (Bacon  v.  Walker,  77  Ga.  336) 
and  a  powder  magazine  (Simpson  v. 
Du  Pont  Powder  Co.  143  Ga.  465, 
L.R.A.1915E,  430,  85  S.  E.  344) .  It 
has  been  held  by  this  court  that 
lodging  houses,  hotels,  butcher 
shops,  and  the  like,  are  not  harmful 
per  se.  Peginis  v.  Atlanta,  132  Ga. 
302,  35  L.R.A.(N.S.)  716,  63  S.  E. 
857;  Cutsinger  v.  Atlanta,  142  Ga. 
555,  566,  L.R.A.1915B,  1097,  83  S. 
E.  263,  Ann.  Gas.  1916C,  280 ;  Eis- 
feldt  V.  Atlanta,  148  Ga.  828,  830, 
98  S.  E.  495.  It  has  also  been  held 
that  the  operation  of  a  cotton  gin  is 
not  per  se  a'  nuisance,  but  it  may 
become  so  under  certain  circum- 
stances. Tate  V.  Mull,  147  Ga.  195, 
197,  3  A.L.R.  310,  93  S.  E.  212.  In 
the  case  of  Quitman  v.  Underwood, 
148  Ga.  152,  96  S.  E.  178,  which  was 
a  proceeding  to  enjoin  the  construc- 
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tion  of  a  crematory,  this  court  said : 
"Generally  equity  will  not  enjoin 
the  construction  of  a  building  not  in 
itself  a  nuisance,  but  the  person 
erecting  the  building  will  proceed  at 
his  peril;  the  whole  subject  being 
for  the  jury  on  the  trial.  Mygatt  v. 
Goetchins,  20  Ga.  350 ;  Cunningham 
V.  Rice,  28  Ga.  30,  32.  Where  the 
business  itself  is  legal,  it  only  be- 
comes a  nuisance  when  conducted  in 
an  illegal  manner  to  the  hurt,  incon- 
venience, or  damage  of  another." 

We  think  it  obvious  that  a  "tour- 
ist and  health  resort,"  as  described 
in  the  petition,  not 
only  is  not  per  se  7^*"^ 
harmful  to  public 
health  and  morals,  but,  when  prop- 
erly located  and  conducted,  is  legit- 
imate, beneficial,  and  humanitarian. 
Notwithstanding  the  fact  that  the 
business  is  not  per  se  injurious  to 
public  health  and  morals,  it  belongs, 
as  we  have  held  in  the  syllabus,  to 
that  class  included 
within  the  control  ^Slpor^tVon- 
of  the  police  power  »?ji«' *®,>»j®- 
of  the  state.  Union  JiSiU'***^*'' 
Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  142 
Ga.  841  (2a),  844,  L.R.A.1916E, 
358,  83  S.  E.  946;  6  R.  C.  L.  198, 
200,  et  seq.  The  police  power  can- 
not be  surrendered  or  abandoned  by 
tiie  legislature.  Barbour  v.  State, 
146  Ga.  668,  2  A.L.R.  1095,  92  S. 
E.  70;  Stone  v.  Mississippi,  101 
U.  S.  814,  817,  818,  25  L.  ed.  1079, 
1080;  1  Clute,  Mod.  Mun.  Char- 
ters, 152,  §§  70  et  seq.,  and  notes; 
6  R.  C.  L.  189,  §  189.  For  a  dis- 
cussion of  these  classes  or  groups, 
see  Cutsinger  v.  Atlanta,  supra ;  New 
York  ex  rel.  Lieberman  v.  Van  De 
Carr,  199  U.  S.  552,  50  L.  ed.  305,  26 
Sup.  Ct.  Rep.  144.  Some  classes 
of  businesses  and  occupations  are 
per  se  injurious  to  public  health  and 
morals,  and,  under  the  police  pow- 
er, may  be  altogether  prohibited. 
The  one  most  frequently  before 
the  courts  is  that  concerning  in- 
toxicating liquor  (Cutsinger  v.  At- 
lanta, supra),  which  stands,  by 
universal  consent,  in  a  class  pecu- 
liarly within  the  police  power.    Caa- 
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sidy  V.  Wiley,  141  Ga.  340,  51  L.R.A. 
(N.S.)  128,  80  S.  E.  1046;  Barbour 
V.  State,  supra. 

We  have  thus  far  shown  that  the 
petitioner  sought  from  the  city  of 
Atlanta  a  permit  to  erect  a  building 
of  a  class  not  per  se  harmful,  but 
over  which  the  municipal  author- 
ities may  exercise  reasonable  discre- 
tion and  supervision  to  prevent  it 
from  becoming  a  nuisance  to  the 
public.  Giles  v.  Rawlings,  148  Ga. 
575,  97  S.  E.  521.  It  would  be  an  ar- 
bitrary and  illegal  exercise  of  power 
to  decline  the  permit,  unless  it  was 
shown  that  the  building  was  inju- 
rious to  health  and  morals.  The  de^ 
fendants,  as  the  case  stands  at 
present,  do  not  deny  any  of  the  al- 
legations of  the  petition,  but  content 
themselves  with  interposing  a  de- 
murrer, which  of  course  admits  all 
of  the  facts  well  pleaded.  In  view 
of  the  length  already  attained  by 
this  discussion,  it  is  not  deemed 
profitable  or  desirable  to  discuss  in 
detail  the  remaining  objections  set 
out  in  the  petition.  It  is  sufficient 
to  say  that  they  are  similar  in  char- 
acter to  those  already  discussed,  or 
purely  matters  of  opinion  and  spec- 
ulation. 

For  the  reasons  stated,  and  as  we 
view  the  law  and  the  facts  alleged, 
the  judgment  dismissing  the  peti- 
tion on  general  demurrer  was  erro- 
neous. The  only 
case  relied  upon  by 
the  defendant  in  er- 
ror apparently  in 
conflict  with  the  views  which  we 
have  expressed  is  Com.  v.  Charity 
Hospital,  198  Pa.  270,  47  Atl.  980. 
In  that  case  the  constitutionality  of 
a  statute  of  the  Pennsylvania  legis- 
lature (Act  April  20,  1899  [P.  L. 
66]),  "declaring  it  unlawful  here- 
after to  establish  or  maintain  any 
additional  hospital  in  the  built-up 
portions  of  cities,'*  was  brought  in 
question.  This  was  not  a  delegation 
by  the  legislature  of  the  state  to  a 
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municipality  or  to  a  board  to  deter- 
mine whether  or  not  the  establishing- 
or  maintaining  of  a  hospital  was  in* 
jurious  to  the  public  health  and 
morals.  Upon  the  contrary,  it  was  a 
declaration  by  the  state  under  its 
sovereign  power  to  declare  what  was 
injurious.  There  is  quite  a  differ- 
ence between  the  exercise  of  police 
power  by  a  state  and  the  delegation 
of  that  power  to  be  exercised  by 
some  board  or  subdivision  of  the 
state.  Where  there  is  a  delegation 
of  power,  it  has  been  uniformly  held 
that  its  exercise  must  be  reasonable^ 
and  not  arbitrary  and  capricious. 
Purvis  V.  Ocilla,  149  Ga.  771,  102  S. 
E.  241.  The  Pennsylvania  act  was 
not  a  local,  but  a  general,  act,  for 
the  protection  of  public  health 
throughout  the  state.  The  constitu- 
tionality of  this  act  was  upheld. 
The  opinion  cited  in  the  brief  of  the 
defendant  in  error  was  written  by 
the  trial  judge,  and  was  included  in 
the  report  of  the  case  in  the  supreme 
court  of  Pennsylvania,  which  ren- 
dered an  exceedingly  brief  per 
curiam  opinion,  that  court  being 
content  to  rule :  "The  evidence  sub- 
mitted by  the  contending  parties  to 
the  issue  framed  by  bill  and  an- 
swer was  carefully  scrutinized  and 
considered  by  the  learned  judge  of 
the  court  below,  and  the  result  of  it 
appears  in  his  findings  of  fact  and 
conclusions  of  law.  An  examina- 
tion of  these,  of  the  testimony  sub- 
mitted as  above  stated,  and  of  the 
law  applicable  to  the  case,  has  failed 
to  convince  us  of  error  in  the  decree, 
or  in  the  findings  of  fact  or  conclu- 
sions of  law  on  which  it  is  based.'' 
Judgment  reversed. 

All  the  Justices  concur,  except 
Becky  P.  J.,  and  Atkinson,  J.,  who 

dissent  from  the  ruling  in  the  7th 
headnote. 

Fishy  Ch.  J.,  concurs  in  the  judg- 
ment. 
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aanitariinn,  or  die  like. 


L  Scope  of  note,  628. 
II.  Statutory  regulation,  623. 
III.  Municipal  regulation,  624. 

I.  Scope  of  note. 

This  annotation  is  designed  to 
discuss  only  the  cases  passing  on  the 
validity  and  effect  of  a  statute  or 
ordinance  relating  to  the  location  of  a 
hospital,  sanitajrium,  or  health  resort. 
No  attempt  has  been  made  to  include 
cases  dealing  with  the  validity  of  a 
statute  or  ordinance  which,  without 
any  provision  as  to  the  locality  in 
which  hospitals  or  the  like  may  be  es- 
tablished, attempts  to  exclude  them 
wholly  by  making  it  unlawful  for  any- 
one to  establish  a  hospital  without  first 
obtaining  a  license  or  permit  from 
the  proper  authorities.  Likewise 
cases  dealing  with  abatement  of  hos- 
pitals or  the  like  as  nuisances  are 
excluded,  that  question  being  con- 
sidered in  the  annotation  in  4  A.L.R. 
995,  and  supplementary  annotation  in 
connection  with  Cook  v.  Fall  River,  — 
A.L.R.  — .  As  to  the  question  whether 
the  depreciation  of  property  by  the 
erection  of  a  hospital  constitutes  a 
**taking"  or  "damaging"  within  the 
constitutional  provision,  see  the  anno- 
tation in  4  A.L.R.  1012. 

II,  statutory  regulation. 

Apparently  the  only  statute  regulat- 
ing the  location  of  a  hospital  or  the 
like  which  has  been  passed  on  is  a 
Pennsylvania  act  (Act  April  20,  1899, 
P.  L.  66),  making  it  unlawful  to  estab- 
lish or  maintain  any  additional  hos- 
pital, pesthouse,  or  burial  ground  in 
the  built-up  portions  of  cities;  "pro- 
vided, however,  that  nothing  herein 
contained  shall  be  so  construed  as  to 
prevent  the  maintenance  of  any  hos- 
pital, pesthouse,  or  burial  ground  now 
lawfully  established  and  maintained 
in  such  portions  of  cities."  In  Com.  v. 
Charity  Hospital  (1901)  198  Pa.  270, 
47  Atl.  980,  it  was  objected  to  the 
validity  of  this  act,  that  it  operated 
as  a  deprivation  of  property  without 


due  process  of  law;  that  it  violated  a 
prohibition  of  the  Pennsylvania  Con- 
stitution against  special  or  local  laws 
"regulating  the  affairs  of  counties, 
cities,"  etc.,  and  that,  since  it  applied 
to  hospitals,  pesthouses,  and  burial 
grounds,  it  contained  more  than  one 
subject.  Each  of  the  foregoing  objec- 
tions was  held  not  to  be  well  founded, 
and  the  validity  of  the  act  was  sus- 
tained. 

The  same  act  was  held  in  Com.  ex 
rel.  Elkin  v.  Charity  Hospital  (1901) 
199  Pa.  119,  48  Atl.  906,  not  to  prohibit 
the  rebuilding  and  enlargement  of  a 
hospital  lawfully  established  and 
maintained  prior  to  the  passage  of  the 
act.  The  court  said:  "It  will  be  ob- 
served that  the  primary  purpose  of 
the  act  was  to  prevent  the  establish- 
ment of  additional  hospitals  in  the 
built-up  portions  of  cities.  The  words 
'established'  and  'additional,'  being 
coupled  together,  of  themselves  show 
clearly  that  existing  hospitals  are  to 
be  left  unaffected  by  the  act.  The 
office  of  a  proviso  is,  of  course,  to  limit 
or  restrict  the  general  language  pre- 
ceding it,  and  not  at  all  to  enlarge  the 
enacting  clause  of  the  statute.  This 
proviso  is  specific,  that  nothing  con- 
tained in  the  act  'shall  be  so  construed 
as  to  prevent  the  maintenance  of  any 
hospital  .  •  .  now  lawfully  estab- 
lished and  maintained  in  such  portions 
of  cities.'  This  would  seem  to  be  a 
recognition  by  the  legislature  of  the 
propriety,  and  perhaps  of  the  neces- 
sity, for  the  maintenance  of  existing 
hospitals.  At  any  rate,  it  specifically 
preserves  their  rights ;  in  other  words, 
all  existing  hospitals  are  to  continue 
unaffected  by  the  act,  and  are  to  be 
permitted  to  carry  on  their  work  as 
though  this  act  had  not  been  passed. 
In  order  to  do  this,  and  to  accommo- 
date the  constantly  increasing  popula- 
tion, becoming,  of  course,  more  and 
more  dense  in  the  built-up  portions  of 
cities,  it  is  necessary  for  existing  hos- 
pitals to  enlarge  their  buildings;  or 


524 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[17  A.L.R. 


buildings  may  become  antiquated  or 
destroyed,  and  their  rebuilding  be 
made  necessary.  There  is  certainly 
nothing  in  this  act  to  suggest  that  the 
legislature  intended  to  prevent  hospi- 
tals from  so  doing,  and  the  reasons  for 
permitting  them  to  rebuild  and  to  en- 
large are  so  strong  that  it  would  re- 
quire a  clearly  expressed  intent  upon 
the  part  of  the  legislature  to  justify 
the  court  in  preventing  a  lawfully 
existing  hospital  from  rebuilding  or 
enlarging  its  existing  building.  We 
are  therefore  of  opinion  that  the 
defendant  has  a  right  not  only  to  tear 
down  its  existing  building  and  con- 
struct a  new  building  upon  the  same 
site,  but  that  it  may  also  erect  a  larger 
building  so  long  as  it  does  so  in  the 
location  in  which  its  hospital  was 
maintained  prior  to  the  passage  of  the 
act." 

And  see  Mason  v.  Presbyterian 
Hospital  (1900)  30  Pittsb.  L.  J.  N.  S. 
(Pa.)  359,  wherein  it  was  held  that 
the  Act  of  April  20,  1899,  supra,  did 
not  apply  to  hospitals  then  existing. 

Ill,  Municipal  regulation. 

The  ordinance  involved  in  Milne  v. 
Davidson  (1827)  5  Mart.  N.  S.  (La.) 
409,  16  Am.  Dec.  189,  prohibited  the 
erection  of  a  private  hospital  within 
the  city  limits.  It  was  enacted  pur- 
suant to  a  statute  giving  the  mayor 
and  city  council  full  power  and 
authority  to  make  and  pass  such  by- 
laws as  they  should  deem  necessary 
to  maintain  the  cleanliness  and  salu- 
brity of  the  city.  The  ordinance  was 
held  not  to  deny  the  natural  right  to 
the  enjoyment  of  property,  the  court 
saying:  "The  natural  right  to  the 
enjoyment  of  property,  in  opposition 
to  the  positive  regulations  of  society, 
is  a  subject  of  little  utility  in  a  court 
of  justice.  It  is  true  that  the  right  to 
acquire  property  may  be  regarded  as 
one  of  those  which  is  inherent  in  man ; 
but  this  right,  which  took  its  rise  in 
the  law  of  nature,  has  received  its 
perfection,  and  had  a  permanency 
given  to  it,  by  municipal  or  civil  law; 
and  it  is  in  relation  to  this  law  that 
the  right  of  individuals  to  the  posses- 
sion and  enjoyment  of  things  must  be 
examined.     The  modifications  which 


legislative  power  may  make  in  the  pos- 
session, use,  and  distribution  of  prop- 
erty, are  infinite;  and  nearly  every 
contest  which  arises  in  courts  of  jus- 
tice proceeds  from  the  real  or  imputed 
violation  of  some  one  of  those  modifi- 
cations, any  one  of  which  might  be 
urged  to  be  a  violation  of  natural  law, 
with  as  much  reason  as  that  of  which 
the  appellant  now  complains.  Our 
Code  defines  absolute  ownership  to  be 
that  which  gives  the  right  to  enjoy  and 
to  dispose  of  one's  property  in  the  most 
unlimited  manner;  provided  it  is  not 
used  in  a  way  prohibited  by  law  or 
ordinances.  .  .  .  The  authority  of 
the  city  council  to  make  the  regulation 
complained  of  cannot  be  tested  by  the 
principles  of  the  common  law  in 
relation  to  nuisances.  No  such  guide 
is  given  to  them  by  the  charter.  No 
such  limit  can  be  inferred  from  the 
motives  which  we  must  suppose  in- 
duced such  a  grant  of  power;  nor 
from  the  language  by  which  it  is  con- 
ferred. The  police  of  cities  require 
many  regulations  which  grow  out  of 
their  situation, — ^their  climates  and 
their  population;  and  many  things 
which  would  not  amount  to  a  nuisance 
at  common  law  might  be  hurtful  here. 
An  illustration  of  this  may  be  found 
in  the  general  recourse  to  quarantine 
regulations  in  warm  climates,  and  the 
rare  resort  to  them  in  cold  ones.  In  a 
city  like  ours,  where  a  dreadful 
epidemic,  frequently  returning,  cheaks 
its  growth,  and  occasions  a  great 
mortality  among  the  citizens,  too  much 
care  cannot  be  taken  to  remove  the 
causes  which  give  rise  to  it.  We  have 
no  doubt  that  the  spirit  and  intention 
of  the  act  of  the  legislature  was  (as 
its  language  indicates)  that  an  ex- 
tensive discretion  should  be  vested  in 
the  city  council.  A  much  stronger 
case  than  that  now  before  us  must  be 
presented  to  induce  this  court  to  in- 
terfere, and  say  that  regulations,  hav- 
ing for  their  object  public  health, 
were  beyond  their  power  because  they 
are  contrary  to  our  ideas  of  ex- 
pediency. Being,  therefore,  of  opinion 
that  the  city  council  possessed  the 
authority  to  prohibit  the  erection  of 
private  hospitals,  it  follows  that  an 
agreement,  made  in  direct  violation 
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of  it,  cannot  be  enforced  in  a  court  of 
justice."  So,  in  San  Dibgo  Tubercu- 
losis Asso.  V.  East  San  Diego  (re- 
ported  herewith)  ante,  513,  it  is  held 
that  the  police  power  of  municipalities 
does  not  extend  to  prohibiting  as  a 
nuisance  the  operation  of  any  hospital 
within  its  limits  for  the  treatment  of 
contagious  and  infectious  diseases 
since  such  prohibition  would  be  un- 
reasonable. 

In  Lawrence  v.  Nissen  (1917)  178 
N.  C.  359,  91  S.  E.  1036,  the  ordinance 
under  consideration  was  enacted  un- 
der a  charter  giving  the  following 
powers:  "To  define  and  condemn 
nuisances;  to  grant  permits  for  the 
construction  of  buildings  and  other 
structures,  and  to  prohibit  the  con- 
struction of  any  building  or  structure 
which,  in  the  judgment  of  the  board 
of  aldermen,  may  be  a  nuisance  or  of 
injury  to  adjacent  property  or  to  the 
general  public;  to  regulate  and  con- 
trol the  character  of  buildings,  which 
shall  be  constructed  or  permitted  to 
be,  or  remain,  in  any  part  of  the  city 
of  Winston-Salem,  with  a  right  to  de- 
clare the  same  a  nuisance  or  unsafe, 
and  cause  their  demolition  or  re- 
moval." The  ordinance  provided  as 
follows:  "Be  it  ordained  that  the  con- 
struction, operation,  or  maintenance 
of  a  hospital,  or  place  or  institution  of 
like  character  where  sick  or  diseased 
persons  are  treated  or  surgical  opera- 
tions performed,  for  pay,  within  the 
corporate  limits  of  the  city  of  Win- 
ston-Salem, and  within  100  feet  of  a 
building  or  house  used  or  occupied 
as  a  residence,  is  hereby  declared  to 
be  a  nuisance,  or  injury  to  adjacent 
property,  and  to  the  general  public, 
and  the  same  is  hereby  prohibited." 
The  plaintiff  sought  to  compel  the 
issuance  of  a  building  permit  for  the 
erection  of  a  private  hospital  to  be 
used  for  surgical  cases  only.  The 
court  found  that  no  cases  of  infectious 
or  contagious  disease  would  be  ad- 
mitted, but  that  the  property  on  which 
fhe  hospital  was  to  be  erected  was 
-within  100  feet  of  a  residence.  It  was 
contended  that  the  ordinance  was  void, 
because  it  was  unreasonable  in  that 
the  municipal  authorities  could  not  de- 
clare that  to  be  a  nuisance  which  was 


not  80  at  common  law  or  made  so  by 
statute,  and  because  the  ordinance 
was  discriminative.  The  court,  fol- 
lowing the  decision  of  Com.  v.  Charity 
Hospital  (1901)  198  Pa.  270,  47  Atl. 
984,  set  out  in  the  preceding  subdivi-' 
sion,  said:  "The  enactment  of  such 
an  ordinance  is  plainly  within  the 
powers  conferred  by  the  legislature: 
for  the  aldermen  are  vested  with 
power,  not  only  to  grant  building  per- 
mits, but  to  prohibit  the  construction 
of  buildings  or  structures  that  may  be 
a  nuisance  or  injurious  to  adjacent 
property.  Having  the  authority  to 
enact  the  ordinance,  the  reasonable- 
ness of  it  is  not  a  matter  for  us. 
.  .  .  This  ordinance  is  preventive  in 
character  and  intended  to  protect  the 
comfort,  health,  and  safety  of  the 
citizens.  As  said  in  Shelby  v.  Cleve- 
land Mill  &  Power  Co.  (1911)  155 
N.  C.  201,  35  L.R.A.(N.S.)  488,  71  S. 
E.  220,  Ann.  Cas.  1912C,  179:  'Such 
legislation  ia  preventive,  and  to  limit 
it  to  cases  where  actual  injury  is 
shown  to  have  occurred  would  be  to 
deprive  it  of  its  most  effective  force. 
To  be  of  value  such  laws  must  be  able 
to  restrain  acts  which  have  a  tendency 
to  produce  public  injury.  .  .  .'  The 
other  objection  to  the  ordinance  is 
that  it  is  unduly  discriminative,  in 
that  it  applies  only  to  hospitals 
established  for  profit,  and  not  for 
charity,  and  thus  violates  the  14th 
Amendment.  We  are  not  impressed 
by  the  force  of  the  objection.  The 
discriminations  which  are  open  to  ob- 
jection are  those  where  persons  en- 
gaged in  the  same  business  are  sub- 
jected to  different  restrictions,  or  are 
held  entitled  to  different  privileges 
under  the  same  conditions.  It  is  only 
then  that  the  discrimination  can  be 
said  to  impair  that  equal  right  which 
all  can  claim  in  the  enforcement  of 
the  laws.  This  is  the  rule  laid  down 
by  the  Supreme  Court  of  the  United 
States  in  Soon  Ring  v.  Crowley  (1885) 
113  U.  S.  709,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730.  It  is  those  restrictions  im- 
posed upon  one  class  of  persons 
engaged  in  a  particular  business 
which  are  not  imposed  upon  others  en- 
gaged in  the  same  business  and  under 
like  conditions,  that  impair  the  equal 
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right  which  all  can  claim  in  the 
enforcement  of  the  laws." 

The  reported  case  (Blackman 
Health  Resort  v.  Atlanta,  ante, 
516)  holds  that  a  municipal  ordinance 
making  it  unlawful  "for  any  person  or 
persons  or  corporation,  to  construct, 
erect,  or  build  a  house  to  be  used  as  a 
sanitarium,  hospital,  or  boarding 
house,  or  other  house  of  like  character, 
wherein  patients  are  kept,  and  medical 
or  surgical  treatment  is  given  or 
performed,"  except  in  the  manner 
therein  provided,  is  a  valid  exercise  of 
the  police  power  delegated  to  the 
municipality  under  a  charter  amend- 
ment authorizing  it  "to  control,  reg- 
ulate, and  in  its  discretion  prohibit 
the  erection  and  maintenance  of  sani- 
tariums, boarding  houses,  and  other 
similar  places  in  residence  portions  of 
the  city."  The  court  points  out  that 
the  failure  of  the  charter  amendment 
to  prescribe  the  bounds  of  the  dis- 
cretion granted  does  not  ipso  facto 
render  the  grant  of  power  void  as 
b^ing  an  effort  to  confer  arbitrary 
power,  but  authorizes  the  municipal 
authorities  to  exercise  a  reasonable 
discretion.  It  is  said,  however,  that 
an  arbitrary  or  capricious  exercise  of 
the  power  would  be  an  abuse  of  discre- 
tion and  in  conflict  with  both  the 
Federal  and  state  Constitutions. 

In  Shepard  v.  SeaUle  (1910)  59 
Wash.  363,  40  L.R.A.  (N.S.)  647,  109 
Pac.  1067,  an  ordinance  which  pro- 
hibited the  establishment  or  main- 
tenance of  any  "private  hospital  or 
sanitarium  for  the  treatment  of  ine- 
briates or  persons  suffering  from  in- 
sanity or  other  mental  diseases  within 
two  hundred  (200)  feet  of  any  private 
property,"  unless  consented  to  in 
writing  by  the  owner  of  such  property, 
was  held  to  be  a  reasonable  exercise 
of  the  police  power,  the  court  saying: 
"The  ordinance  in  effect  declares  that 
any  private  hospital  or  sanitarium  for 
the  treatment  of  inebriates,  or  persons 
suffering  from  insanity  or  other  men- 
tal diseases,  is  a  public  nuisance,  and 
shall  be  abated  as  such,  unless  its 
location  and  maintenance  are  con- 
sented to  in  writing  by  the  owners  of 
private  property  situated  within  200 
feet  of  the  hospital  buildings.    This, 


in  our  opinion,  is  a  valid  and  reason- 
able police  regulation.  The  presence 
of  a  private  insane  asylum,  with  its 
barred  windows,  and  irresponsible 
inmates,  would  annoy,  injure,  and 
endanger  the  comfort,  safety,  and  re- 
pose of  any  person  of  average  sens!* 
bilities,  if  located  within  200  feet  of 
his  place  of  abode.  In  other  words,  it 
is  a  matter  of  common  knowledge  that 
the  presence  of  such  an  institution  in 
a  residential  portion  of  a  city  would 
practically  destroy  the  value  of  all 
property  within  its  immediate  vicinity 
for  residence  purposes.  If  so,  it  was 
proper  and  competent  for  the  munic- 
ipal authorities  to  require  the  assent 
of  the  injured  parties  to  its  location 
and  maintenance." 

On  the  other  hand,  it  was  held  in 
Ex  parte  Whitwell  (1893)  98  Cal.  73, 
19  L.R.A.  727,  35  Am.  St.  Rep.  152,  32 
Pac.  870,  that  an  ordinance  prohibit- 
ing the  erection  of  any  hospital, 
asylum,  or  place  for  the  care  and 
treatment  for  reward  of  any  insane 
persons,  within  400  yards  of  any 
dwelling  house  or  schoolhouse,  was 
an  unreasonable  exercise  of  the  police 
power.  The  court  said:  "The  pro- 
vision that  no  asylum,  in  which  per- 
sons suffering  from  any  degree  of 
insanity  are  treated,  shall  be  per- 
mitted within  400  yards  of  any  dwell- 
ing or  school,  cannot  in  our  judg- 
ment be  sustained  as  a  lawful  police 
regulation.  A  law  or  ordinance,  the 
effect  of  which  is  to  deny  to  the  owner 
of  property  the  right  to  conduct 
thereon  a  lawful  business,  is  invalid 
unless  the  business  to  which  it  relates 
is  of  such  a  noxious  or  offensive 
character  that  the  health,  safety,  or 
comfort  of  the  surrounding  community 
requires  its  exclusion  from  that  par- 
ticular locality,  and  an  asylum  for  the 
treatment  of  mild  forms  of  insanity 
is  not  .properly  classed  as  such.  If 
rightly  conducted  such  asylum  would 
not  render  the  occupation  of  dwellings 
or  schools  in  its  neighborhood  uncom- 
fortable to  such  a  degree  that  its  main- 
tenance would  be  deemed  a  nuisance, 
or  any  impairment  of  the  substantial 
rights  of  occupants  of  such  dwellings 
or  schools.  It  is  not  like  a  private* 
asylum  for  the  confinement  of  danger- 
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ous  lunatics,  or  a  hospital  for  the 
treatment  of  loathsome  or  contagious 
diseases ;  and  the  reasons  which  make 
it  necessary  and  proper  to  exclude 
from  the  thickly  settled  portions  of 
cities  and  towns  slaughterhouses^ 
soap  factories,  and  tanneries,  with 
their  offensive  smells,  magazines  for 
the  storage  of  powder,  and  powder 
mills,  with  their  attendant  dangers,  or 
any  business  or  occupation  which  se- 
riously interferes  with  the  health  or 
comfort  of  others  if  permitted  in  such 
localities,  do  not  apply  to  a  hospital, 


whose  inmates  are  harmless,  although 
insane.  It  is  possible  that  the  main- 
tenance of  such  an  asylum  would  be 
to  some  people  in  its  vicinity  disagree- 
able and  annoying,  in  the  sense  that 
it  would  be  more  or  less  repulsive  to 
them;  but  this  is  not  enough  to  justify 
a  regulation  like  that  under  con- 
sideration. There  are  many  unpleas- 
ant and  even  annoying  things  which 
must  be  borne  by  persons  living  in  a 
state  of  organized  society,  in  order 
that  others  may  also  enjoy  their  equal 
rights  under  the  law/'         A.  S.  M. 


CUMMINGTON  REALTY  ASSOCIATES 

V. 

CHARLES  E.  WRITTEN. 


Massachusetts  Supreme  Judicial  Court '^  July  6,  1021* 

(—  Mass.  — ,  132  N.  E.  53.) 

liandlord  and  tenant  —  corporation  tenant  —  effect  of  dissolution. 

1.  The  dissolution  of  a  corporation  holding  a  leasehold,  pending  the 
term,  does  not  terminate  the  leas^ 

[^See  note  on  this  question  beginning  on  page  532.] 


Appeal  —  review  of  rulings  or  arbi- 
trators. 

2.  The  report  by  the  trial  court  for 
opinion  of  the  appellate  court  of  an 
arbitration  proceeding  presents  for 
review  the  rulings  of  the  arbitrator 
where  he  states  that  his  rulings  of 
law  shall  not  be  final,  but  that  they 
flhall  all  be  subject  to  review  on  ap- 
l)eal. 

Arbitration  —  conclusiveness  of  find- 
ings of  fact. 

3.  Findings  of  fact  by  an  arbitrator 
are  conclusive  on  the  court  upon  re- 
view of  the  arbitration  decision. 

[See  2  R.  C.  L.  389,] 

•Corporation  —  dissolution  »-  title  to 
property. 

4.  Upon  dissolution  of  a  corpora- 
tion its  property  belongs  to  the  stock- 
liolders  as  tenants  or  owners  in  com- 
mon if  all  debts  have  been  paid  and  no 
receiver  has  been  appointed. 

[See  7  R.  C.  L.  736,  740.] 

—  rights  of  stockholders. 

5.  Upon  dissolution  of  a  corporation 
tenant  pending  the  term,  the  stock- 
liolders  succeed  to  the  rights  and  obli- 


gations of  the  corporation  in  the  lease- 
hold, and  can  enforce  their  rights  in 
equity. 

[See  16  R.  C.  L.  1099,  1100.] 

Arbitration  —  form  of  award. 

6.  Under  a  statute  providing  that 
when  an  award  of  arbitrators  is  ac- 
cepted and  confirmed  by  the  court, 
judgment  shall  be  rendered  thereon  as 
upon  a  like  award  by  referees,  the 
award  must  be  such  that  a  judgment 
can  be  rendered  upon  it  which  can  be 

Enforced  by  the  trial  court. 

Judgment  —  form  —  arbitration. 

7.  Upon  report  for  opinion  of  the 
supreme  judicial  court  after  accept- 
ance without  confirmation  of  an  award 
by  an  arbitrator  in  a  controversy  be- 
tween representatives  of  a  tenant, 
which  was  a  corporation,  dissolved 
pending  the  lease,  and  the  landlord,  as 
to  the  right  to  profits  of  a  sublease,  if 
the  tenant's  representatives  are  held 
to  be  entitled  to  the  profits,  the  only 
entry  that  can  be  made  on  the  record 
is  judgment  for  such  representatives, 
where  the  amount  to  which  they  are 
entitled  has  not  been  found. 
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Report  by  the  Superior  Court  for  Suffolk  County  (Wait,  J.)  for  de- 
termination by  the  Supreme  Judicial  Court  of  an  arbitration  proceeding 
which  resulted  in  an  award  to  plaintiffs.    Jvdgment^  for  defendant. 

The  controversy  in  question,  which  was  submitted  to  an  arbitrator, 
involved  rights  under  a  lease  of  certain  premises  for  a  ten-year  term, 
beginning  October  1,  1913,  to  the  Whitten-Gilmore  Company,  of  which 
defendant  was  treasurer,  by  one  Charles  Paine,  who  subsequently  con- 
veyed the  reversion  to  plaintiffs.  In  February,  1916,  the  Whitten-Gilmore 
Company  was  dissolved,  and  plaintiffs  claimed  that  this  dissolution  can- 
celed the  lease  and  authorized  them  to  make  a  new  one.  The  parties, 
without  prejudice,  agreed  to  the  making,  at  an  increased  rental,  of  a  new 
lease,  and  the  dispute  was  over  the  right  to  the  increase. 

Messrs.  Henry  H.  Fuller  and  Dana  The  dissolution  of  the  lessee  cor- 
T.  Gallup,  for  plaintiffs:  poration,   and  the  expiration   of  the 


Upon  the  dissolution  by  the  legisla- 
ture on  February  21/1916,  of  the  Whit- 
ten-Gilmore Company,  and  the  expira- 
tion of  the  three  years  allowed  there- 
after by  law  for  the  closing  up  of  all 
its  business,  no  receiver  having  been 
appointed,  the  tenancy,  which  involved 
contractual  relations  between  land- 
lord and  tenant,  terminated,  and  all 
rights  of  th(B  Whitten-Gilmore  Com- 
pany as  tenant  ceased,  both  at  law  and 
in  equity. 

Underbill,  Land.  &  T.  240 ;  Clark  & 
M.  Priv.  Corp.  §  328  b;  Foster  v. 
Essex  Bank,  16  Mass.  244,  8  Am.  Dec. 
135;  Crease  v.  Babcock,  23  Pick.  334, 
34  Am.  Dec.  61 ;  Boston  Tow  Boat  Co. 
V.  Medford  Nat.  Bank,  228  Mass.  484, 
117  N.  E.  928;  Thornton  v.  Marginal 
Freight  R.  Co.  123  Mass.  32;  Bigelow 
V.  Union  Freight  R.  Co.  137  Mass.  478 ; 
Hastings  Corp.  v.  Letton  [1908]  1  K. 
B.  378,  3  B.  R.  C.  617,  77  L.  J.  K.  B.  N. 
S.  149,  97  L.  T.  N.  S.  582,  20  Times  L. 
R.  456,  15  Manson,  58,  13  Ann,  Cas. 
574. 

A  surrender  of  the  lease  to  the 
landlord  was  accomplished  by  opera- 
tion of  law. 

24  Cyc.  1372,  1373 ;  Hanham  v.  Sher- 
man, 114  Mass.  19;  Talbot  v.  Whipple 
14  Allen,  177 ;  Taylor  v.  Kennedy,  228 
Mass.  390, 117  N.  E.  901;  New  England 
Structural  Co.  v.  Everett  Distilling 
Co.  189  Mass.  145,  75  N.  E.  85. 

Defendant  should  be  allowed  no  re- 
covery, because  the  covenants  of  a 
lease  are  essentially  executory  con- 
tractual agreements,  and  it  would  be 
inequitable  to  hold  the  trustees  bound 
by  a  contract  with  a  corporation 
which  had  rendered  itself  incapable 
of  performing  its  agreements. 

Thomas  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  L.  ed.  950. 

Messrs.  George  L.  Mayberry  and 
Arthur  P.  Teele,  for  defendant: 


three-year  period  allowed  by  statute 
for  winding  up  its  affairs,  did  not  put 
an  end  to  the  term. 

Re  Albert  Road  [1916]  1  Ch.  289,  85 
L.  J.  Ch.  N.  S.  187,  114  L.  T.  N.  S.  357; 
Re  Working  Urban  Dist.  Council 
[1914]  1  Ch.  300,  83  L.  J.  Ch.  N.  S.  201, 
110  L.  T.  N.  S.  49,  78  J.  P.  81,  12  L.  G.  R. 
214;  Re  No.  9  Bomore  Road  [1906]  1 
Ch.  359,  75  L.  J.  Ch.  N.  S.  157,  54  Week. 
Rep.  312,  94  L.  T.  N.  S.  403,  13  Man- 
son,  67;  Pryce-Jones  v.  Williams, 
[1902]  2  Ch.  517,  71  L.  J.  Ch.  N.  S.  762, 
50  Week  Rep.  586,  87  L.  T.  N.  S.  260 ; 
Re  General  Acci.  Assur.  Corp.  [1904] 
1  Ch.  147,  73  L.  J.  Ch.  N.  S.  84,  52 
Week.  Rep.  332,  89  L.  T.  N.  S.  699; 
Redman,  Land.  &  T.  6th  ed.  674. 

Property  of  a  dissolved  business 
corporation,  after  payment  of  its 
debts,  belongs  in  equity  to  its  stock- 
holders. 

Mott  V.  Danville  Seminary,  129  111. 
403,  21  N.  E.  927;  Danville  Seminary  v. 
Mott,  136  111.  289,  28  N.  E.  54;  Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  349,  36  L. 
ed.  732,  12  Sup.  Ct.  Rep.  887;  Stearns 
Coal  &  Lumber  Co.  v.  Van  Winkle,  137 
C.  C.  A.  314,  221  Fed.  590;  Olmstead  v. 
Distilling  &  Cattle  Feeding  Co.  73  Fed. 
44;  Mumma  V.  Potomac  Co.  8  Pet.  281, 
8  L.  ed.  945 ;  Lum  v.  Robertson,  6  Wall. 
277, 18  L.  ed.  743;  Baldwin  v.  Johnson, 
95  Tex.  85,  65  S.  W.  171;  Wilson  v. 
Leary,  120  N.  C.  90,  38  L.R.A.  240,  58 
Am.  St.  Rep.  778,  26  S.  E.  630;  Owen 
V.  Smith,  31  Barb.  645;  People  v. 
National  Trust  Co.  82  N.  Y.  284;  St. 
Louis  &  S.  Coal  &  Min.  Co.  v.  Sandoval 
Coal  &  Min.  Co.  116  111.  170,  5  N.  E. 
370;  Muncie  &  P.  Traction  Co.  v.  Citi- 
zens Gas  &  Oil  Min.  Co.  179  Ind.  322, 
100  N.  E.  65;  Bacon  v.  Robertson,  18 
How.  480,  15  L.  ed.  499 ;  Foster  v.  Es- 
sex Bank,  16  Mass.  244,  8  Am.  Dec. 
135;  Thornton  v.  Marginal  Freight  R. 
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Go.  123  Mass.  82 ;  Re  Allen-Foster-Wil- 
lett  Ck).  227  Mass.  551, 1x6  N.  E.  875. 

A  lease  to  a  corporation  for  a  period 
longer  than  its  corporate  existence  Is 
valid 

Brown  v.  Schleier,  194  U.  S.  18,  48  L. 
ed.  857,  24  Sup.  Ct.  Rep.  558;  Owens- 
boro  V.  Cumberland  Teleph.  &  Teleg. 
Co.  230  U.  S.  70,  57  L.  ed.  1395,  33  Sup. 
Ct.  Rep.  988. 

The  equitable  rights  of  the  stock- 
holders of  a  corporation  are  not  lost 
after  the  expiration  of  the  three  years 
allowed  by  statute  for  winding  up  its 
affairs. 

Slaughter  v.  Moore,  9  .Del.  Ch.  350, 
82  Atl.  963;  Earned  v.  Beacon  Hill 
Real  Estate  Co.  9  Del.  Ch.  411,  84  Atl. 
229 ;  Boston  Tow  Boat  Co.  v.  Medf ord 
Nat.  Bank,  228  Mass.  484,  117  N.  E. 
928,  232  Mass.  40,  121  N.  E.  491;  Re 
Allen-Foster- Willett  Co.  supra;  John- 
son V.  Stone,  215  Mass.  220,  102  N.  E. 
366;  Collins  v.  Pratt,  181  Mass.  345,  63 
N.  E.  946;  Sanders  v.  Partridge,  108 
Mass.  556;  Bacon  v.  Robertson,  18 
How.  480,  15  L.  ed.  499 ;  Detroit  v.  De- 
troit Citizens'  Street  R.  Co.  184  U.  S. 
394,  46  L.  ed.  610,  22  Sup.  Ct.  Rep.  410; 
Minneapolis  v.  Minneapolis  Street  R. 
Co.  215  U.  S.  430,  54  L.  ed.  269,  30  Sup. 
Ct.  Rep.  118;  Thornton  v.  Marginal 
Freight  R.  Co.  123  Mass.  32. 

Braley,  J.,  delivered  the  opinion 
of  the  court: 

The  arbitrator  having  stated 
"that  his  rulings  of  law  shall  not  be 
final,  and  that  they  shall  all  be  sub- 
ject to  review  on  appeal  or  other 

proceedings  by  ei- 
ther party,'*  his  rul- 
ings are  presented 
by  the  report  of  the  trial  court, 
which,  having  accepted  the  award, 
reported  the  case  to  this  court  at  the 
request  of  the  parties.  Ellicott  v. 
Coffin,  106  Mass.  365 ;  Carter  v.  Car- 
ter, 109  Mass.  306,  309;  Rogers  v. 
Mayer,  151  Mass.  279,  280,  23  N.  E. 
836;  Rev.  Laws,  chap.  194,  §  12; 
Rev.  Laws,  chap.  173,  §  105,  as 
amended  by  Stat.  1910,  chap.  555, 
§  5,  Stat.  1917,  chap.  345,  now  Gen. 
Laws,  chap.  231,  §  111.  The  mate- 
rial questions  are: 

"First.  Did  the  expiration  of  the 
three-year  period  after  the  dissolu- 
tion by  statute  of  the  Whitten-Gil- 
more  Company  end  all  the  rights 
of    this    tenant    corporation    and 

17  A.L.R.— 84. 


Appeal->i*eTleYV 
of  rnllnflrs  of 
arbitrator*. 


liandloril  and 
tenant— cor- 
poration   tenant 
->elfect  of 
dissolntion. 


those  claiming  under  it  to  make  any 
claims  whatever  under  the  lease  it- 
self r' 

"Second.  If  not,  has  Mr.  Whitten, 
representing  all  the  stockholders  of 
the  Whitten-Gilmore  Company,  and, 
by  the  arbitration  agreement,  hold- 
ing all  the  rights  a  receivership  of 
the  Chalmers  Motor  Company  of 
Massachusetts  might  have  secured 
for  him,  succeeded  to  those  rights  ?" 

"Third.  If  he  has,  may  he  enforce 
them  in  these  proceedings?" 

The  arbitrator,  under  the  first 
question,  ruled  **that  the  expira- 
tion of  the  three  years  after  the  dis- 
solution of  the  corporation  termi- 
nated the  lease,  and  that  the  trus- 
tees were  therefore  free  to  make  a 
new  one  with  a  new  tenant  and  re- 
tain the  proceeds." 

We  are  of  opinion  that  the  ruling 
was  wrong.  The  rent  secured  by  the 
lease  has  been  punc- 
tually paid,  after  as 
well  as  before  dis- 
solution, and  accept- 
ed by  the  plaintiff, 
who  succeeded  to  the  reversion.  It 
is  expressly  found  that,  before  dis- 
solution, the  lessee,  hereafter  called 
the  corporation,  sought  to  be  re- 
lieved from  further  liability  by  can- 
celation of  the  lease ;  but  the  plain- 
tiff declined  to  cancel,  and  "intended 
at  all  times"  to  hold  the  lessee.  The 
plaintiff's  ignorance  of  the  dissolu- 
tion until  some  months  had  elapsed, 
when  it  contended  that  the  lease  had 
been  abrogated  by  operation  of  law, 
and  it  was  entitled  to  relet  the  prem- 
ises, is  of  no  consequence.  If  the 
lease  had  thus  been  terminated,  the 
subsequent  payment  and  acceptance 
of  rent  without  knowledge  of  the 
dissolution  could  not  deprive  the 
plaintiff  of  its  legal  rights.  The  les- 
see was  a  domestic  corporation,  and, 
although  dissolved  by  Sp.  Acts 
1916,  chap.  112,  all  debts  had  been 
paid,  and  its  only  asset  was  the  lease 
in  question,  the  unexpired  term  of 
which  of  over  three  years  was  val- 
uable, because  the  lessee  could  sub- 
let at  a  large  advance  over  the  rent 
reserved. 

The  arbitrator  having  reported 
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that  he  is  ''unable  to  find  that  the 
conduct  of  the  parties  constituted  a 
surrender  of  the  lease,"  and  "I  find 

-arbitration-  ^^  agreement  on  the 
«onciii8iveneiis  part  of  the  tenant  to 
Sic?.''**''**  •"'       abandon,  and  on  the 

part  of  the  landlord 
to  resume,  possession  of  the  demised 
premises,"  these  findings  of  fact  are 
conclusive.  The  plaintiff's  principal 
argument,  however,  is  that,  upon 
dissolution,  the  leasehold  estate  at 
once  reverted.  The  arbitrator  rest- 
•ed  his  decision  on  Hastings  Corp.  v. 
Letton  [1908]  1  K.  B.  378,  3  B.  R.  C. 
617,  77  L.  J.  K.  B.  N.  S.  149,  97  L. 
T.  N.  S.  582,  20  Times  L.  R.  456,  15 
Manson,  58, 13  Ann.  Cas.  574,  which 
is  strongly  relied  on  by  the  plaintiff. 
It  was  there  held  that  a  lease  to  a 
corporation  for  a  term  of  years  ter- 
minated if  the  corporation  was  dis- 
4Solved  without  having  assigned  tiie 
lease,  and  the  reversion  accordingly 
was  accelerated  and  the  premises 
reverted  to  the  lessor.  It  does  not 
appear  that  the  equitable  rights  of 
the  stockholders  were  raised  or  con- 
rsidered.  The  question  determined 
was  whether,  under  the  circum- 
^stances,  the  corporation  and  lessee 
having  ceased  to  exist,  its  rights 
went  to  the  Crown  or  to  the  lessor. 

We  are  unable  to  assume  that  the 
lease  in  the  case  at  bar  contained  an 
implied  condition  that  it  should  de- 
termine if  the  corporation  did  not 
survive  the  term.  It  was  said  in 
Folger  V.  Columbian  Ins.  Co.  99 
Mass.  267,  276,  277,  96  Am.  Dec. 
747 :  "The  dissolution  of  a  corpora- 
tion cannot  deprive  its  creditors  or 
^stockholders  of  their  rights  in  its 
property,  and  if  the  common  law 
Affords  them  no  adequate  remedy, 
they  may  obtain  relief  in  equity. 
Bacon  v.  Robertson,  18  How.  485, 
487,  16  L.  ed.  502,  503,  and  cases 
cited;  Lum  v.  Robertson,  6  Wall. 
277,  18  L.  ed.  743." 

The  governing  principle  is  also 
well  stated  in  Church  of  Jesus 
Christ  of  L.  D.  S.  v.  United  States, 
136  U.  S.  1, 47,  34  L.  ed.  478,  492, 10 
Sup.  Ct.  Rep.  792 :  "When  a  busi- 
ness corporation,  instituted  for  the 
purpose  of  gain  or  private  interest. 


is  dissolved,  the  modern  doctrine  is 
that  its  property,  after  payment  of 
its  debts,  equitably  belongs  to  the 
stockholders." 

If  the  charter  had  been  repealed, 
the  obligation  of  its  contracts  during 
its  existence  would  not  have  been 
impaired,  nor  the  stockholders 
estopped  from  asserting  their  rights 
against  its  property,  in  accordance 
with  the  general  principles  and  prac- 
tice in  equity.  Thornton  v.  Mar- 
ginal Freight  R.  Co.  123  Mass.  32, 
34,  and  cases  cited.  The  result  is 
the  same  upon  dissolution.  Re 
Allen-Foster-Willett  Co.  227  Mass. 
551,  556,  116  N.  E.  875. 

It  is  settled  that,  upon  dissolution, 
all  debts  having  been  paid  and  dis- 
charged, and  no  receiver  having 
been  appointed,  the  corporation's 
property  of  every  description  then 

belongs    to    the    dif-    corporatton- 

ferent  stockholders  di«»ointion- 
as  tenants  or  own-  **"*^  **  property, 
ers  in  common.  It  is  a  trust  fund, 
which  equity  will  protect  for  their 
benefit.  Folger  v.  Columbian  Ins. 
Co.,  Thornton  v.  Marginal  Freight 
R.  Co.,  and  Re  Allen-Foster-Willett 
Co.  supra;  Bacon  v.  Robertson,  18 
How.  480,  15  L.  ed.  499 ;  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184 
U.  S.  368,  394,  46  L.  ed.  592,  610, 
22  Sup.  Ct.  Rep.  410;  Minneapolis 
V.  Minneapolis  Street  R.  Co.  215 
U.  S.  417,  430,  54  L.  ed.  259,  269, 
30  Sup.  Ct.  Rep.  118;  7  R.  C.  L. 
"Corporations,"  750,  and  cases  cited 
in  note  14.  The  petitioner  cites 
Boston  Tow-Boat  Co.  v.  Medford 
Nat.  Bank,  228  Mass.  484,  117  N. 
E.  928.  But  that  action  having 
been  brought  more  than  three  years 
after  dissolution  of  the  plaintiff 
corporation,  it  was  held  that,  hav- 
ing ceased  to  exist,  even  for  pur- 
poses of  litigation,  no  decree  could 
be  entered  for  or  against  it. 

It  is  not  an  authority  supporting 
the  plaintiff's  contention  that  the 
leasehold  estate  ceased  to  exist  both 
at  law  and  in  equity.  It  follows 
that,  by  operation  of  law,  the  stx)ck- 
holders,  as  owners  in  common,  have 
succeeded  to  the  title  and  interest  of 
the  corporation^  subject,  however,  to 
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all  the  obligations  imposed  on  the 

lessee  by  the  terms 
i^ofuoider..       of  the  Icase,  and  can 

enforce  those  rights 
by  proceedings  in  equity,  where  ap- 
propriate relief  can  be  decreed.  The 
provisions  of  Rev.  Laws,  chap.  109, 
§§  53,  54,  as  codified  in  Stat.  1903, 
chap.  437,  §§  52,  53,  now  Gen.  Laws, 
chap.  155,  §§  51,  52,  are  not  ap- 
plicable, as  more  than  three  years 
liave  expired  since  the  date  of  dis- 
solution. Re  AUen-Foster-Willett 
Co.  supra.  See  Boston  Tow-Boat 
-Co.  V.  Medford  Nat.  Bank,  228  Mass. 
484,  117  N.  E.  928,  s.  c,  232  Mass. 
40,  121  N.  E.  491. 

The  plaintiff  not  being  entitled  to 
prevail,  the  remaining  question  is 
what  measure  of  relief  can  be  ac- 
corded the  defendant.  The  prem- 
ises, under  agreement  of  parties, 
liave  been  sublet,  the  rent  being  re- 
ceived and  held  by  the  plaintiff  un- 
•der  a  stipulation  in  the  agreement, 
incorporated  in  the  reference  to  the 
arbitrator,  which  reads  as  follows: 
^*It  is  further  agreed  that,  if  it  shall 
appear  that  said  Whitten,  in  behalf 
of  himself  or  of  the  interests  he  rep- 
resents (and  it  is  agreed  that  includ- 
ed among  those  interests  are  the 
•estate  of  .  .  .  Ernest  A.  Gilmore 
And  the  joint  estate  of  said  Whitten 
and  said  Gilmore,  as  partners  or  oth- 
-erwise,  as  their  rights  may  appear) , 
is  entitled  to  hold^said  premises  by 
-virtue  of  the  existing  state  of  things 
.  .  .  and  so  is  entitled  at  law  or 
•in  equity  to  a  just  proportion  of  the 
•difference  or  increase  in  .  .  . 
rental  value  .  .  .  the  said  trus- 
tees," meaning  the  plaintiff,  "under- 
take to  pay  such  difference  or  in- 
-crease  in  said  rental  value  to  said 
Whitten  when  and  as  received.  If 
said  Whitten  is  not  so  entitled,  the 
said  trustees  may  retain  such  in- 
-creased  rental  received  by  them  for 
their  own  use  as  such  trustees." 

It  is  urged  that,  under  the  imme- 
diately preceding  stipulation :  "The 
jsaid  trustees  agree  that  the  rights  of 
«aid  Whitten  and  of  the  interests  he 
represents  shall  be  considered  and 
Adjudicated  for  all  purposes  as  of 
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March  4,  1920,  with  the  same  force 
and  effect  as  if  he  had  commenced 
such  proceedings  at  law  or  in  equity 
as  were  open  to  him  on  said  date, 
and  had  by  appropriate  proceedings 
preserved  such  rights  as  he  then 
had,  including  those  which  would 
have  been  possessed  by  or  preserved 
by  the  appointment  of  a  receiver  of 
the  Chalmers  Motor  Company  of 
Massachusetts,  under  and  by  virtue 
of  chapter  437,  Acts  of  1903  of 
Massachusetts,  as  amended,  and  that 
there  shall  inure  to  said  Whitten 
such  rights  or  benefits  as  such  re- 
ceiver, if  he  had  been  successfully 
applied  for  and  had  been  appointed, 
could  have  obtained  by  appropriate 
proceedings,  including  the  extension 
in  point  of  time  of  the  existence  of 
said  Chalmers  Motor  Company  of 
Massachusetts  by  appropriate  order 
of  court,"  the  defendant  can  be  giv- 
en relief  to  the  same  extent  as  if  he 
had  brought  a  bill  in  equity. 

The  submission  is  in  the  form 
prescribed  by  Rev.  Laws,  chap.  194, 
§  2,  now  Gen.  Laws,  chap.  251,  §  2, 
which  embraces  by  ^  1  not  only  con- 
troversies which  might  be  the  sub- 
ject of  a  personal  action  at  law,  but 
of  a  suit  in  equity,  and  under  §  10, 
when  accepted  and  confirmed  by  the 
court,  "judgment  shall  be  rendered 
thereon  as  upon  a 
like  award  by  ref-  ^jSi^'oVL^^rrd. 
erees."  The  award, 
therefore,  must  be  such  that  a  judg- 
ment can  be  rendered  upon  it  which 
can  be  enforced  by  the  trial  court. 
Blood  V.  Robinson,  1  Cush.  389, 
390. 

The  award  has  been  accepted,  but 
not  confirmed,  and  the  only  entry 
which  can  be  made  on  the  record  is : 
"Judgment  for  the  defendant."  The 
question  whether  it 

should  be  recommit-  fiSffiT^atioL?™ 
ted,  and  the  arbitra- 
tor instructed  to  state  definitely  the 
amount  due  the  defendant,  so  that  a 
money  judgment  can  be  entered 
against  the  plaintiff,  is  not  before 
us.  Giles  V.  Royal  Ins.  Co.  179 
Mass.  261,  268,  60  N.  E.  786;  Terry 
V.  Brightman,  132  Mass.  318. 
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ANNOTATION. 
EflFect  upon  lease  of  dissolution  of  corporate  lessee. 


It  supposedly  was  a  rule  of  the  com- 
mon law  that,  upon  the  dissolution  of 
a  corporation,  whether  by  expiration 
of  its  charter  or  otherwise,  all  its 
real  estate  reverted  to  the  grantor,  its 
personal  estate  vested  in  the  Crown, 
and  all  debts  due.  to  and  from  it  were 
extinguished  by  operation  of  law.  The 
reason  for  the  reversion  of  the  corpo- 
rate lands  to  the  grantor  is  said  by 
Blackstone  (1  Bl.  Com.  484)  to  be  that 
"the  law  doth  annex  a  condition  to 
every  such  grant,  that,  if  the  corpor- 
ation be  dissolved,  the  grantor  shall 
have  the  lands  again  because  the 
cause  of  the  grant  faileth.  The  grant 
is,  indeed,  only  during  the  life  of  the 
corporation;  which  may  endure  for- 
ever; but,  when  that  life  is  determined 
by  the  dissolution  of  the  body  politic, 
the  grantor  takes  it  back  by  reversion, 
as  in  the  case  of  every  other  grant 
for  life."  This  statement  seems  to 
have  been  based  on  the  following  pas- 
sage from  Coke  on  Littleton,  13  b: 
"And  so  if  land  be  given  in  fee  simple 
to  a  deane  and  chapter,  or  to  a  maior 
and  commonalty,  and  to  their  succes- 
sors, and  after  such  body  politique  or 
incorporate  is  dissolved,  the  donor 
shall  have  again  the  land,  and  not  the 
lord  by  escheate.  And  the  reason  and 
the  course  of  this  diversity  is,  for  that 
in  the  case  of  a  body  politique  or  in- 
corporate the  fee  simple  is  vested  in 
their  politique  or  incorporate  capac- 
ity created  by  the  policy  of  man,  and 
therefore  the  law  doth  annex  the  con- 
dition in  law  of  every  such  gift  or 
grant,  that  if  such  body  politique  or 
incorporate  be  dissolved,  that  the  do- 
nor or  grantor  shall  re-enter,  for  that 
the  cause  of  the  gift  or  grant  faileth; 
but  no  such  condition  is  annexed  to 
the  estate  in  fee  simple  vested  in  any 
man  in  his  natural  capacity,  but  in 
case  where  the  donor  or  feoffor  re- 
serveth  to  him  a  tenure,  and  then  the 
law  doth  imply  a  condition  in  law  by 
way  of  escheat." 

It  is  undoubtedly  a  logical  conse- 
quence of  this  rule  that,  in  the  case 


of  a  lease,  the  reversion  is  accelerat- 
ed, and  the  lease  accordingly  ter- 
minated. 

This  view  was  adopted  in  an  Eng- 
lish case,  Hastings  Corp.  v.  Letton 
[1908]  1  K.  B.  (Eng.)  378,  3  B.  R.  C. 
617,  13  Ann.  Cas.  177,  in  which  it  was 
held  that,  as  the  lease  was  subject  to 
an  implied  condition  that  the  corpora- 
tion should  continue  in  existence,  the 
liability  of  the  sureties  on  the  lease 
came  to  an  end  upon  the  dissolution 
of  the  corporation  without  having  as- 
signed the  lease.  In  discussing  the 
question  it  was  said  by  Darling,  J.: 
"The  question  is  whether  the  term 
came  to  an  end  by  the  dissolution  of 
the  new  company,  or  whether  it  still 
exists ;  and,  if  it  does  stilj  exist,  wheth- 
er the  sureties  are  still  bound  to  pay 
the  rent  although  the  lessees  and  their 
assignees  are  gone  out  of  existence. 
The  county  court  judge  has.  held  that 
the  sureties  are  still  bound  to  pay  the 
rent,  on  the  ground  that  the  dissolu- 
tion of  a  company  is  analogous  to  the 
death  of  a  human  being;  he  argues 
that  if  a  single  human  being  were  a 
lessee  for  a  term  of  years,  and  the 
payment  of  his  rent  were  guaranteed 
by  sureties,  the  sureties  would  con- 
tinue liable  for  the  rent  during  the 
term,  notwithstanding  that  the  lessee 
himself  had,  during  the  tprm,  died  a 
bastard,  without  issue  and  intestate. 
In  such  a  case,  the  county  court  judge 
says  with  truth,  the  term  would  not 
be  at  an  end,  but  would  still  subsist 
and  vest  in  the  Crown,  and,  the  sure- 
ties having  undertaken  to  pay  the  rent 
during  the  term,  as  long  as  the  term 
subsisted,  the  sureties  would  be  liable 
for  the  rent.  In  my  opinion  this 
analogy,  though  specious,  is  false. 
The  death  of  a  limited  company  is,  in 
truth,  but  a  figurative  expression:  it 
is  not  the  expression  used  in  the  Com- 
panies Act  1862;  the  word  used  in  that 
act  is  not  death,  but  dissolution.  In 
the  case  of  a  company,  ^  dissolution 
does  not  come  upon  it  as*  death  does 
upon  a  human  being,  with  all  its  con- 
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tracts,  liabilities,  and  property  still 
on  its  hands ;  the  dissolution  of  a  com- 
pany is  regulated  by  §§  142  and  143 
of  the  Companies  Act  1862,  by  which 
it  is  provided  that,  before  a  company 
dissolves,  it  shall  have  nothing;  it 
must  first  be  devested  of  everything, 
and  is  not  permitted  to  dissolve  until 
it  is  devested  of  everything.  The  an- 
alogy on  which  the  county  court  judge 
has  based  his  judgment  takes  no  ilo- 
tice  of  these  facts.  A  truer  analogy, 
though  not  an  exact  one  in  all  partic- 
ulars, would  be  the  case  of  a  single 
human  being,  lessee  for  life.  On  the 
death  of  such  a  lessee  the  land  reverts 
to  the  lessor.  The  passage  from 
Blackstone's  Commentaries,  cited  by 
counsel  for  the  appellants,  is  still  good 
law.  Part  of  it  was  cited  by  Wright, 
J.,  in  Re  Higginson  &  Dean  [1899] 
1  Q.  B.  (Eng.)  325,  as  a  perfectly  ac- 
curate statement  of  the  law  in  mod- 
cm  times.  That  passage  is  as  follows : 
*'But  the  body  politic  may  also  itself 
be  dissolved  in  several  ways;  which 
dissolution  is  the  civil  death  of  the 
corporation;  and  in  this  case  their 
lands  and  tenements  shall  revert  to  the 
person  or  his  heirs,  who  granted  them 
to  the  corporation;  for  the  law  doth 
annex  a  condition  to  every  such  grant, 
that  if  the  corporation  is  dissolved, 
the  grantor  shall  have  the  lands  again, 
because  the  cause  of  the  grant  f  aileth. 
The  grant  is  indeed  only  during  the 
life  of  the  corporation;  which  may  en- 
dure forever;  but  when  that  life  is 
determined  by  the  dissolution  of  the 
body  politic,  the  grantor  takes  it  back 
by  reversion,  as  in  the  case  of  every 
other  grant  for  life."  1  Bl.  Com.  484. 
The  law  there  laid  down  seems  to  ap- 
ply to  the  present  case.  I  cannot  see 
that  when  this  company  was  dissolved 
there  were  any  bona  vacantia  to  vest 
in  the  Crown.  The  term  determined 
and  the  land  reverted  to  the  grantor 
of  the  lease;  the  lease  merged  in  his 
reversion,  and  he  has  his  whole  estate 
again.  If  further  authority  is  wanted, 
it  will  be  found  in  Re  Higginson  & 
Dean  [1899]  1  Q.  B.  (Eng.)  325,  at  p. 
832,  where  Wright,  J.,  after  quoting 
the  opinion  t>f  Story,  J.,  in  the  cases 
of  Wood  v.  Dummer  (1824)  3  Mason, 
808,  Fed.  Gas.  No.  17,944,  and  Mumma 


v.  Potomac  Co.  (1834)  8  Pet.  (U.  S.) 
281,  8  L.  ed.  945,  said:  'This  state- 
ment of  the  law  may  not,  perhaps,  be 
entirely  applicable  in  this  country, 
but  it  requires  consideration.  It 
might  be  reasonable  to  enact" — I 
pause  there  to  observe  that  the  learned 
judge  says  "to  enact,"  not  "to  hold" 
— "that,  in  analogy  to  the  immemorial 
law  of  executors  and  administrators, 
and  the  Statute  of  31  Edw.  III.  stat. 
1,  chap.  11,  on  the  dissolution  of  a 
corporation  aggregate,  all  its  rights, 
including  its  rights  of  action  on  exe- 
cuted contracts,  such  as  those  evi- 
denced by  bank  notes  or  bonds,  or  on 
claims  in  debt,  devolve  upon  the 
Grown,  subject  to  payment  of  the  cor- 
poration's own  debts.  It  would,  how- 
ever, I  think,  in  the  present  state  of 
the  authorities,  be  judicial  legislation 
to  declare  the  Grown  entitled  to  main- 
tain actions  in  such  cases  except 
where  it  can  allege  a  trust."  In  the 
present  case  I  think  it  would  be  ju- 
dicial legislation  to  hold  that  the  law, 
as  laid  down  by  Sir  W.  Blackstone, 
does  not  apply,  and  that  when  a  com- 
pany, being  lessees  or  assignees  of  a 
term  of  years,  ceases  to  exist,  the  term 
does  no€  revert  to  the  grantor.  And 
Phillimore,  J.,  said:  "It  is  familiar 
knowledge  that  estates  and  interests 
in  land  were  often  conferred  upon  and 
held  by  corporations ;  not  only  estates 
in  fee  simple,  but  also  long  leases, 
often  with  no  covenants  and  at  merely 
a  nominal  rent.  In  the  one  case  the 
grantor  conveyed  the  whole  of  his  es- 
tate; in  the  other,  he  carved  out  of 
his  estate  an  interest  which  he  con- 
veyed to  the  corporation.  In  either 
case  the  law  as  stated  by  Blackstone 
applies;  the  property  is  given  on  the 
implied  condition  that  it  is  to  be  held 
during  the  life  of  the  corporation. 
Grant  on  Gorporations  agrees,  and  Kyd 
on  Gorporations  substantially  agrees, 
with  that  statement  of  the  law;  the 
grant  being  made  to  the  corporation 
for  beneficent  purposes,  when  the  cor- 
poration ceases,  the  public  spirit  of 
the  grantor  is  rewarded  by  the  prop- 
erty reverting  to  him.  There  is  no 
reason  why  any  distinction  should  be 
made  in  this  respect  between  estates 
for  years  and  estates  in  fee  simple; 
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in  either  case  it  seems  good  sense  that 
the  land  should  revert  to  the  grantor 
when  the  purpose  for  which  the  grant 
was  made  ceases  to  exist.  So,  if  prop- 
erty is  given  to  a  corporation  for  a 
term  of  years,  the  term  endures  so 
long  as  the  corporation  is  in  existence 
to  enjoy  it;  the  reversion  is  acceler- 
ated if  the  corporation  ceases  to  exist. 
Therefore  the  lease  in  this  case  ceased 
to  exist  when  the  lessees  ceased  to 
exist.  The  analogy  between  the  disso- 
lution of  a  corporation  and  the  death 
of  a  natural  human  being  is  not  a  true 
analogy.  On  the  death  of  a  human  be- 
ing his  personal  representatives  arise 
and  take  possession  of  his  estate.  It 
is  only  in  the  case  of  a  corporation 
that  the  present  state  of  things  can 
occur.  A  corporation  has  no  personal 
representatives,  and  when  it  is  dis- 
solved, its  lands  revert  to  the  grantors. 
For  these  reasons  I  am  of  opinion  that 
the  liability  of  the  defendants  ceased, 
because  the  term  had  ceased,  on  the 
dissolution  of  the  company.'' 

But,  as  pointed  out  in  the  reported 
case  (CuMMiNGTON  Realty  Associ- 
ates V.  Written,  ante,  527),  the  fore- 
going decision  does  not  involve  the 
equitable  rights  of  the  stockholders; 
and  it  appears  from  a  later  decision. 
Re  Albert  Road  [1916]  1  Ch.  (Eng.) 
289,  85  L.  J.  Ch.  N.  S.  187,  114  L.  T.  N. 
S.  357,  that  the  estate  and  interest 
which  become  vested  in  the  reversion- 
er upon  the  dissolution  of  the  corpo- 
rate lessee  without  having  assigned 
the  lease  are  subject  to  existing  equi- 
table rights.  It  was  held  in  such  case 
that  the  reversioner  took  subject  to 
the  equitable  rights  of  a  mortgagee  of 
the  leasehold. 

And  other  English  decisions  show 
that  a  leasehold  interest  may  be  as- 
signed by  liquidators  in  proceedings 
to  wind  up  and  dissolve  a  corpora- 
tion. See  Re  Haytor  Granite  Co. 
(1865)  L.  R.  1  Ch.  (Eng.)  77,  35  L.  J. 
Ch.  N.  S.  154,  12  Jur.  N.  S.  1,  13  L.  T. 
N.  S.  515, 14  Week.  Rep.  186;  Re  Lundy 
Granite  Co.  (1871)  L.  R.  6  Ch.  (Eng.) 
462,  40  L.  J.  Ch.  N.  S.  588,  24  L.  T.  N. 
S.  922,  19  Week.  Rep.  609. 

The  supposed  rule  that  the  realty  of 
the  corporation  reverts  to  the  grantor 
upon  its  dissolution  is  regarded  by  Pro- 


fessor Gray  (Perpetuities,  §§  44-51) 
as  being  without  substantial  founda- 
tion. The  American  courts  have  de- 
clared that  it  is  applicable,  if  at  all, 
only  in  the  case  of  ecclesiastical  or 
charitable  corporations,  and  that  it 
has  no  application  in  the  case  of  stock 
corporations.  As  to  these,  various 
views  have  been  expressed,  as  that> 
while  the  title  to  the  real  estate  of  a 
dissolved  corporation  reverts  to  the 
grantor  or  his  heirs,  the  grantor  takes- 
only  the  naked  legal  title,  subject  to  a 
trust  in  favor  of  the  creditors  and 
stockholders  of  the  corporation  (Dia- 
mond State  Iron  Co.  v.  Husbands 
(1898)  8  DeL  Ch.  205,  68  Atl.  240) ; 
that  the  title  does  not  revert,  but  vests 
in  the  officers  6f  the  corporation  upon 
its  dissolution,  in  trust  for  creditors- 
and  stockholders  (Richards  v.  North- 
western Coal  &  Min.  Co.  (1909)  221 
Mo.  149,  119  S.  W.  953) ;  or  that  the 
stockholders  themselves  succeed  to  the 
title  of  the  corporation  as  tenants  in 
common,  subject  to  the  rights  of  the 
corporate  creditors  (Cummington 
Realty  Associates  v.  Written  (re- 
ported herewith)  ante,  527;  Service  & 
W.  Lumber  Co.  v.  Sumpter  Valley  R. 
Co.  (1916)  81  Or.  47,  149  Pac.  531,  152 
Pac.  262,  158  Pac.  175;  Taylor  v.  In- 
terstate Invest.  Co.  (1913)  75  Wash* 
490,  135  Pac.  240) . 

The  American  courts  have  uniform- 
ly held,  in  the  few  instances  in  which 
the  question  was  involved,  that  a  lease 
to  a  corporation  is  not  terminated  by 
the  dissolution  of  the  corporation.  Re 
Mullings  Clothing  Co.  (1916)  L.R.A. 
1918A,  539,  151  C.  C.  A.  134,  238  Fed. 
58,  petition  for  writ  of  certiorari  de- 
nied in  (1917)  243  U.  S.  635,  61  L.  ed. 
941,  37  Sup.  Ct.  Rep.  399;  Cumming- 
ton Realty  Associates  v.  Written 
(reported  herewith)  ante,  527;  Peo- 
ple V.  National  Trust  Co.  (1880)  82 
N.  Y.  283. 

In  People  v.  National  Trust  Co.  (N. 
Y.)  supra,  the  court,  referring  to 
the  claim  that  the  dissolution  of  the 
corporation  terminated  the  lease, 
and  that  the  covenant  to  pay  rent 
ceased  to  be  obligatory,  said:  "We 
do  not  regard  the  dissolution  aa 
having  any  such   effect.     Under  the 
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statutes  of  this  state,  on  the  dis- 
solution of  a  corporation  its  assets  be- 
come a  trust  fund  for  the  payment  of 
its  debts,  and  these  include  debts  to 
mature  as  well  as  accrued  indebted- 
ness, and  all  enga^rements  entered  in- 
to by  the  corporation  which  have  hot 
been  fully  satisfied  or  canceled.  These 
cannot  be  canceled  without  the  con- 
sent of  the  party  holding  them,  and 
receivers  of  dissolved  corporations  are 
authorized  to  retain  out  of  their  assets 
a  sufficient  amount  to  cancel  and  dis- 
charge such  open  and  subsisting  en- 
gagements." 

The  view  that  the  dissolution  of  the 
corporation  does  not  terminate  a  lease 
to  it  is  also  supported  by  the  case  of 
Kalkhoff  V.  Nelson  (1895)  60  Minn. 
284,  62  N.  W.  832,  in  which  it  was  held 
that  as,  by  the  voluntary  dissolution 
of  the  corporation,  which  had  become 
insolvent,  upon  the'  petition  of  its 
stockholders,  the  corporation  had  dis- 
abled itself  from  f ur^er  performance. 


and  its  receiver  had  vacated  the  prem- 
ises, a  cause  of  action  accrued  to  the 
lessor  for  damages  which  constituted 
a  legal  claim  against  the  assets  of  the 
corporation. 

A  similar  decision  was  made  in 
People  V.  St.  Nicholas  Bank  (1897) 
151  N.  Y.  592,  .45  N.  E.  1129,  in  which, 
however,  the  winding-up  proceedings 
seem  to  have  been  involuntary. 

In  Conn  v.  Manchester  Amusement 
Co.  (1920)  —  N.  H.  — ,  111  Atl.  339, 
it  was  held  that  the  lessor  was  not  en- 
titled to  the  possession  of  the  leased 
property  because  of  the  passage  of  an 
act  of  legislature  dissolving  the  cor- 
poration, where  such  statute  provided 
in  terms  that  it  should  continue  as  a 
body  politic  for  three  years,  to  enable 
it  to  close  up  its  affairs,  and  the  cor- 
poration, though  the  lease  was  nonas- 
signable, might  exercise  an  option  to 
purchase  therein,  since  in  such  case 
it  may  dispose  of  the  property  in  any 
way  it  sees  fit.  E.  S.  0. 


JOHN  DENNY  et  al.,  Copartners  Doing  Business  under  the  Name  and 

Style  of  Denny  &  Company,  Appts., 

V. 

GEORGE  WOLFF,  Respt. 

Oregon  Supreme  Court  (Dept,  No.  l)^July  30,  1921. 

(—  Or.  — ,  199  Pac.  603.) 

Factors  —  duty  to  protect  fruit  from  freezing  while  in  transit. 

1.  Commission  merchants  undertaking  to  pack,  ship,  and  sell  the  fruit 
from  their  employer's  orchard  are  not,  after  paying  an  extra  compen- 
sation  to  the  carrier  to  insure  the  fruit  against  freezing,  bound  to  line 
the  cars  themselves  for  such  protection,  under  penalty  of  being  held  liable 
for  the  loss  in  case  the  fruit  freezes  while  in  the  cars. 

[See  note  on  this  question  beginning  on  page  538.] 

Evidence  —  sufficiency  —  custom. 

2.  Testimony  of  one  witness  is  in- 
effectual to  prove  a  custom  where  the 
statute  requires  two. 

[See  27  R.  C.  L.  198.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Jackson 
County  (Calkins,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promissory  note.    Reversed. 

Statement  by  Harris,  J.:  of  Denny  &  Company.    The  plain- 

John  Denny  and  H.  F.  Hogg  are  tiffs  have  their  main  office  in  Chi- 
commission  merchants  and  partners  cago,  but  they  have  agents  at  dif- 
doing  business  under  the  firm  name     ferent  points  in  the  United  States, 
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including  Medf  ord,  Oregon.  George 
Wolff,  the  defendant,  is  an  orchard- 
ist,  engaged  in  raising  pears  and 
apples. 

In  the  early  summer  of  1917  the 
plaintiffs,  acting  through  their  agent 
residing  in  Medford,  entered  into  a 
contract  with  Wolff  whereby  the 
plaintiffs  were  to  take  care  of, 
handle,  pack,  ship,  market,  and  sell 
the  defendant's  1917  crop  of  fruit. 
Under  date  of  September  14,  1917, 
the  defendant  gave  to  Denny  &  Com- 
pany his  promissory  note  in  the  sum 
of  $650,  payable  on  demand,  with 
interest  at  the  rate  of  7  per  cent  per 
annum.  Although  the  record  made 
by  the  pleadings  and  evidence  does 
not  inform  us  of  the  reason  for  the 
giving  of  the  note,  the  plaintiffs  and 
defendant  say  in  their  printed  briefs 
that  the  note  for  $650  represented 
advances  made  by  plaintiffs  to  de- 
fendant upon  the  1917  crop  of  fruit. 

Pursuant  to  the  contract  the  de- 
fendant delivered  his  1917  crop  of 
pears  and  apples  to  the  plaintiffs  at 
their  warehouse  in  Medford.  The 
defendant  alleges  that  he  delivered 
5,114  boxes  of  fruit.  The  plaintiffs 
aver  that  the  defendant  delivered 
only  2,647  boxes  of  commercial  fruit 
and  513  boxes  of  culled  apples.  The 
defendant  offered  evidence  to  the  ef- 
fect that  he  delivered  to  the  plain- 
tiffs 4,500  boxes  of  loose  apples. 

There  was  evidence  to  the  effect 
that  the  plaintiffs  permitted  a  por- 
tion of  the  fruit  "to  remain  for 
many  weeks  on  a  platform  in  the 
rear  of  plaintiffs'  warehouse  during 
the  inclement  weather  and  the  fall 
of  1917,  where  said  fruit  was  ex- 
posed  to  the  elements,  part  of  which 
was  stolen,  destroyed,  and  damaged 
by  horses  and  children,  and  other- 
wise injured  as  alleged  in  the  com- 
plaint, and  that  defendant  suffered 
substantial  damages  from  said  neg- 
ligence." 

The  contract  required  the  plain- 
tiffs, as  agents  of  the  defendant,  to 
pack,  ship,  and  sell  the  fruit;  and 
accordingly  the  plaintiffs  packed  all 
of  the  fruit  which,  at  the  time  of 
packing,  was  salable,  and  in  the  lat- 
ter part  of  November  or  the  first 


part  of  December  loaded  the  fruit 
into  "regular  fruit  express  cars, 
.  .  .  regular  refrigerator  cars," 
furnished  by  the  Southern  Pacific 
Company,  and  shipped  the  fruit 
from  Medford  over  the  Southern 
Pacific  Company  Railroad  and  con- 
necting lines  to  eastern  markets. 

When  the  cars  containing  the 
fruit  arrived  at  their  respective  des- 
tinations it  was  found  that  much  of 
the  fruit  had  been  frozen  while  in 
transit;  and  the  plaintiffs,  through 
their  claim  attorney  in  Chicago,  filed 
claims  with  the  carrier  for  damages 
because  of  the  freezing  of  the  fruit. 

The  promissory  note  which  the 
defendant  had  executed  was  not 
paid,  and  on  December  6,  1918,  the 
plaintiffs  began  this  action  to  recov- 
er the  amount  due  on  the  note.  The 
complaint  follows  the  form  usually 
employed  in  actions  on  promissory 
notes. 

The  defendant  answered  by  ad- 
mitting the  execution  of  the  note  and 
alleging  a  counterclaim.  In  sub- 
stance, the  defendant  avers  in  his 
counterclaim  that  he  delivered  5,114 
boxes  of  fruit,  reasonably  worth 
$3,780  over  and  above  the  cost  of 
packing,  storing,  shipping,  selling, 
and  "other  expenses  necessarily  in- 
cidental to  the  sale  of  such  fruit  in 
the  regular  and  usual  markets,"  but 
that,  because  of  the  negligence  of 
the  plaintiffs,  "defendant  only  re- 
ceived returns  from  said  plaintiffs 
amounting  to  the  sum  of  $941.46." 
The  defendant  credits  the  plaintiffs 
with  $941.46,  the  amount  of  "the 
returns"  received  from  the  plain- 
tiffs, and  with  the  further  sum  of 
$655.46,  the  amount  said  to  be  due 
on  the  note,  and  then  demands  judg- 
ment against  the  plaintiffs  for 
$2,173.08,  the  balance  alleged  to  be 
due  after  the  allowance  of  the  two 
credits. 

The  material  specifications  of  neg- 
ligence are :  (1)  That  the  plaintiffs 
permitted  the  fruit  "to  remain  for 
many  weeks  on  a  platform  in  the 
rear"  of  the  plaintiffs'  warehouse  in 
Medford  "during  the  inclement 
weather  of  the  fall  of  1917,  where 
said  fruit  was  exposed  to  the  ele- 
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mentSi  part  of  which  was  stolen, 
destroyed,  and  damaged  by  horses 
and  children,  and  otherwise  in- 
jured;*' and  (2)  ''plaintiffs  so  han- 
dled, packed,  shipped,  and  routed 
said  fruit  that  much  of  the  same  was 
frozen  prior  to  the  time  it  reached 
its  destination/' 

There  was  a  verdict  and  judgment 
for  the  defendant  for  $105.04.  The 
plaintiffs  appealed. 

Messrs.  Porter  J.  Neff  and  Frank 
P.  Farrell,  for  appellants: 

An  agent  is  not  liable  to  his  princi- 
pal for  losses  due  to  error  of  judgment 
in  regard  to  matters  with  which  he  is 
invested  with  discretionary  powers. 

Milbank  v.  Dennistoun,  21  N.  Y.  394 ; 
2  C.  J.  p.  721,  §  382. 

A  forwarding  agent  who  intrusts 
the  property  to  a  responsible  carrier  is 
discharged  from  any  liability  growing 
out  of  the  loss  of  the  property. 

Brown  v.  Denison,  2  Wend.  593. 

An  agent  is  liable  on  the  ground  of 
negligence  only  for  such  damages  as 
are  the  natural  and  proximate  result 
of  his  negligence;  and  the  measure  of 
damages  is  the  loss  or  injury  actually 
sustained  by  the  principal  as  the  re- 
sult of  such  negligence,  and  no  fur- 
ther damage  can  be  recovered. 

2  C.  J.  p.  734,  §  400;  Commercial 
Bank  v.  Ten  Eyck,  48  N.  Y.  305. 

Messrs.  George  M«  Roberts  and 
Rawles  Moore  for  respondent 

Harris,  J.,  delivered  the  opinion 
of  the  court: 

The  pleadings  may  be  summarized 
thus:  The  execution  of  the  note  is 
admitted.  The  plaintiffs  aver  that 
the  note  has  not  been  paid,  and  that 
they  are  entitled  to  judgment  for  the 
amount  of  the  note.  The  defendant 
says  that  he  delivered  to  the  plain- 
tiffs fruit  worth  $3,780,  over  and 
above  the  expense  of  packing,  ship- 
ping, and  marketing,  but  that,  be- 
cause of  the  negligence  of  tiie 
plaintiffs,  he  received  only  $941.46 
for  the  fruit,  and  that  therefore  he 
is  entitled  to  recover  from  the  plain- 
tiffs the  sum  of  $2,173.08,  the  al- 
leged balance  remaining  after  de- 
ducting from  the  sum  of  $3,780, 
which  is  the  alleged  net  value  of 
the  fruit,  a  credit  of  $665.46,  the 
amount  of  the  note,  and  a  credit  of 
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$941.46,  the  amount  of  the  ''re- 
turns" on  the  fruit. 

The  plaintiffs  concede  that  there 
was  evidence  sufficient  to  sustain  a 
verdict  finding  them  guilty  of  neg- 
ligence in  permitting  the  fruit  to 
remain  on  the  platform  in  the  rear 
of  the  warehouse  in  Medford;  but 
the  plaintiffs  contend  that  there  was 
no  evidence  at  all  to  support  the 
charge  that  the  fruit  was  frozen  en 
route  as  a  result  of  their  negligence. 

In  1917  the  Southern  Pacific  Com- 
pany, the  carrier,  offered  to  shippers 
two  forms  of  contract.  Under  one 
form  the  shipper  paid  the  freight 
charges,  and,  as  we  understand  the 
record,  the  shipper  assumed  the  risk 
of  loss  by  freezing;  but  under  the 
other  form,  known  as  option  No.  2, 
the  shipper  paid  the  regular  freight 
charges  and  an  additional  charge  of 
about  $27  per  car,  in  consideration 
of  which  the  carrier  undertook  to 
protect  the  fruit  from  damage  by 
freezing  while  in  transit,  and  agreed 
to  assume  the  risk  of  damage  by 
frost,  and  to  reimburse  the  shipper 
for  any  loss  caused  by  freezing.  All 
the  fruit  shipped  by  the  plaintiffs 
was  shipped  under  option  No.  2; 
and  therefore  the  plaintiffs  insist 
that  they  did  all  that  the  law  re- 
quired of  them. 

The  defendant  says  that  the  plain- 
tiffs ought  to  have  installed  false 
floors  and  lined  the  cars  with  paper, 
and  that  the  failure  of  the  plaintiffs 
so  to  do  was  negligence.  The  only 
question  for  decision  is  whether  the 
failure  of  the  plaintiffs  to  install 
false  floors  and  line  the  cars  with 
paper  constituted  actionable  negli- 
gence. 

The  law  imposed  upon  the  plain- 
tiffs the  duty  of  exercising  reason- 
able care  when  shipping  the  fruit. 
If  the  plaintiffs  exercised  the  same 
degree  of  care  which  an  ordinarily 
prudent  man  would  have  employed, 
then  the  plaintiffs  cannot  be  held 
liable  for  the  freezing  of  the'  fruit. 
Mechem,  Agency,  2d  ed.  §§  2623, 
2535;  11  R.  C.  L.  765;  19  Cyc.  118. 
It  must  be  remembered  that  the 
fruit  was  loaded  into  "regular  ex- 
press cars,    .    .    .    regular  ref rig- 
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erator  cars."  These  cars  are  de- 
signed to  protect  the  fruit  from  heat 
and  from  cold.  For  each  car  of 
fruit  shipped  the  plaintiffs  paid  to 
the  carrier  $27  in  order  to  secure 
the  agreement  of  the  carrier  to  as- 
sume the  risk  of  loss  by  freezing. 
The  shipper  delivered  the  fruit  to  a 
responsible  carrier,  and,  under  the 
terms  of  option  No.  2,  the  carrier 
agreed  to  protect  the  fruit  against 
loss  by  frost.  See  2  C.  J.  731; 
Brown  v.  Denison,  2  Wend.  593. 
What  more  could  the  shipper  have 
done  ?  The  defendant  says  that  the 
plaintiffs  should  have  placed  false 
floors  in  the  cars  and  should  have 
lined  the  cars  with  paper.  The 
money  which  was  paid  to  the  carrier 
for  its  agreement  to  protect  the 
fruit  and  assume  the  risk  of  loss 
was  chargeable  to  the  defendant, 
and,  in  the  final  analysis,  was  the 
defendant's  money.  If  the  plaintiffs 
had  expended  money  on  false  floors 
and  paper  lining,  that  money  would 
have  been  expended  for  the  very 
protection  which  the  carrier  had 
agreed  to  furnish  and  was  paid  to, 
furnish;  and  if  the  plaintiffs  had 
expended  money  on  false  floors  and 
paper  lining  after  having  paid  the 
carrier  for  its  agreement  to  assume 
the  risk  of  loss,  it  is  quite  likely  that 
the  defendant  would  have  objected 
to  being  charged  for  the  expense  of 
false  floors  and  paper  lining.    The 

plaintiffs  performed 
5?otec't1?Stf  *•  their  full  duty  when 

w£tie'K7rr?.it.  they  shipped  under 

option  No.  2 ;  and  it 
was  error  to  permit  the  jury  to  in- 
clude in  their  verdict,  as  they  did, 
damages  for  loss  caused  by  freezing. 


The  plaintiffs  filed  claims  with  the 
carrier,  and  the  carrier  acknowl- 
edged its  liability  by  paying  $9  a  few 
days  before  the  trial,  and  the  fur- 
ther sum  of  approximately  $245  the 
day  before  the  trial ;  and,  at  the  time 
of  the  trial,  the  remaining  claims 
were  still  in  process  of  adjustment. 

It  is  argued  that  Ralph  Bardwell 
testified  that,  even  when  shipping 
under  option  No.  2,  it  was  custom- 
ary for  shippers  in  that  locality  to 
line  the  cars  with  paper  and  to  in- 
stall false  floors.  Although  the 
plaintiffs  insist  that  the  testimony 
of  Bardwell  is  not  fairly  susceptible 
of  the  construction  placed  upon  it  by 
the  defendant,  and  although  there 
was  testimony  in  behalf  of  the  plain- 
tiffs to  the  effect  that  there  was  no 
such  custom  or  usage,  it  may  be  as- 
sumed for  the  purposes  of  this  dis- 
cussion that  Bardwell  unequivocally 
testified  that  it  was  customary  to  in- 
stall false  floors  and  to  line  the  cars 
with  paper;  and  even  then  it  must 
be  held  that  there  ETWenc^ 
was  insufficient  evi-  •miictency-. 
dence  to  prove  a  *''■•*•"'• 
custom  or  usage,  for  only  one  wit- 
ness testified  to  the  existence  of  the 
custom,  while  our  statute  requires 
two  witnesses.  Or.  Laws,  §  801; 
Prement  v.  Wells,  65  Or.  336,  342, 
133  Pac.  647. 

It  was  prejudicial  error  to  permit 
the  jury  to  assess  damages  against 
the  plaintiffs  for  loss  caused  by 
freezing.  The  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new 
trial. 

Burnett,  Ch.  J.,  and  McBride  and 
Bean,  JJ.,  concur. 


ANNOTATION. 

Duty  of  factor,  broker,  or  commission  merchant  widi  respect  to  care  and  pro« 

tection  of  goods  intrusted  to  him. 


I.  Introductory,  538. 
II.  General  rule,  539. 

III.  Effect  of  usage  or  custom,  539. 

IV.  lUustrations  of  rule,  541. 

I.  Introdtujtory, 

As  indicated  by  its  title,  this  anno- 
tation is  confined  to  a  discussion  of 


cases  involving  the  duty  and  liability 
of  a  factor  or  commission  merchant 
with  relation  to  the  care  and  protec- 
tion of  the  goods  intrusted  to  him. 
Gases  involving  the  duties  of  such  an 
agent  in  making  a  sale  of  the  goods, 
and  the  liability  for  loss  resulting 


ANNO.— COMMISSION— CARE  OF  GOODS. 


639 


from  the  lack  of  due  diligence  in  this 
respect,  due  to  changing  market  con- 
ditions, etc.,  are  excluded ;  as  are  also 
cases  involving  the  rights  and  liabili- 
ties of  brokers  as  to  shares  of  stock 
placed  in  their  custody,  except  where 
such  cases  deal  with  the  actual  phys- 
ical care  of  the  stock  as  property. 

IJ,  General  rule. 

Factors  are  liable  only  for  a  rea- 
sonable exercise  of  skill,  and  for  ordi- 
nary care  and  diligence  in  the  han- 
dling and  protection  of  the  property 
intrusted  to  them.  Foster  v.  Bush 
(1894)  104  Ala.  €62,  16  So.  625;  Chen- 
owith  V.  Dickinson  (1847)  8  B.  Mon. 
(Ky.)  156;  Ives  v.  Freisinger  (1903) 
70  N.  J.  L.  257,  57  Atl.  401 ;  Bessent  v. 
Harris  (1869)  63  N.  C.  542;  Vincent 
V.  Rather  (1868)  31  Tex.  77,  98  Am. 
Dec.  516;  Wilkinson  v.  Williams 
(1871)  35  Tex.  181.  And  see  the  re- 
ported case  (Denny  v.  Wolfp,  ante, 
535. 

As  was  said  in  Ives  v.  Freisinger 
(1903)  70  N.  J.  L.  257,  57  Atl.  401; 
"The  care  which  a  consignee  is  re- 
quired to  take  of  goods  consigned  to 
him  for  sale  is  such  care  as  a  reason- 
ably prudent  man  would  take  of  his 
own  property  similarly  situated.  If 
the  consignee  fails  to  exercise  such 
care,  and  the  goods  are  damaged,  he 
must  account  for  the  loss  resulting 
therefrom." 

A  factor,  it  was  said  in  Hill  v.  White 
(1856)  11  La.  Ann.  170,  is  "bound  to 
the  exercise  of  ordinary  diligence, — 
that  is,  such  a  degree  of  diligence  as 
persons  of  common  prudence  are  ac- 
customed to  use  in  their  own  affairs 
of  a  similar  nature." 

What  is  reasonable  care,  in  a  given 
case,  is  for  the  jury,  as  well  as  wheth- 
er such  care  was  observed  by  the 
consignee.  Ives  v.  Freisinger  (1903) 
70  N.  J.  L.  257,  57  Atl.  401. 

In  Bartle  v.  Phelps  (1874)  39  Iowa, 
498,  it  was  said  that  an  agent  is  liable 
for  goods  shipped  to  and  received  by 
him  unless  he  can  show  that  the  loss 
thereof  was  without  negligence  or 
fault  on  his  part. 

Obviously,  where  a  factor  receives 
goods  under  specific  instructions  as 
to  their  care,  he  is  bound  to  obey  such 


instructions  at  his  peril.  Thus,  in 
Rapp  V.  Grayson  (1828)  2  Blackf. 
(Ind.)  130,  it  was  held  that  where 
goods  were  consigned  to  a  commission 
merchant  under  an  agreement  to  ship 
the  goods  to  a  certain  place,  but  with 
the  distinct  agreement  that  they  were 
not  to  be  shipped  in  a  particular  boat, 
the  merchant  was  liable  for  any  dam- 
age to  the  goods,by  reason  of  his  vio- 
lation of  the  agreement.  The  court 
said:  "It  is  as  much  the  duty  of  a 
commission  merchant  to  obey  instruc- 
tions with  regard  to  the  shipping  of 
goods  deposited  with  him  to  be 
shipped,  as  it  is  to  keep  them  safely 
while  in  his  care." 

A  factor  who  receives  goods  under 
instructions  to  ship  them  to  a  certain 
point  for  sale  is  required  to  use  due 
diligence  to  make  the  shipment;  and 
if,  because  of  the  lack  of  shipping  fa- 
cilities, he  is  unable  to  ship  the  goods 
as  directed,  he  is  not  authorized  to 
ship  to  another  point,  in  the  absence 
of  instructions,  and  on  the  failure  of 
the  principal  to  give  such  instructions 
when  informed  of  the  inability  to  ship 
as  originally  directed,  the  factor  may 
sell  the  goods  at  the  place  of  original 
receipt.  Bessent  v.  Harris  (1869)  63 
N.  C.  542. 

So,  in  Ferguson  v.  Porter  (1850)  3 
Fla.  27,  it  was  held  that  where  goods 
were  shipped  to  a  factor  under  an 
agreement  and  instructions  to  reship 
them  to  and  market  them  in  New  Or- 
leans, a  shipment  by  the  factor  to  a 
different  place  was  a  violation  of  his 
duty  in  relation  to  the  goods,  render- 
ing him  liable  for  any  damages  in- 
curred by  reason  thereof. 

Ill,  Effect  of  usage  or  custom. 

That  the  usage  and  custom  existing 
among  factors  at  a  particular  locality 
may  enter  into  and  form  a  part  of  the 
law  defining  the  care  which  a  factor 
is  required  to  give  to  the  goods  in- 
trusted to  him  is  well. settled.  Thus, 
in  Rapp  v.  Grayson  (Ind.)  supra,  it 
was  said:  "The  usages  of  commerce 
regulate  the  duties  and  privileges  of 
commission  merchants,  and  generally 
form  their  contracts  in  business; 
which  usages  are  matters  of  fact,  and 
susceptible  of  proof." 
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It  has  been  held  that  where  a  fsCctor 
has  made  advances  on  goods  consigned 
to  him,  he  may  invoke  a  custom  allow- 
ing him  to  ship  the  goods  to  a  differ- 
ent and  more  advantageous  market. 
Wallace  v.  Bradshaw  (1838)  6  Dana 
(KyO  383,  wherein  it  was  said:  "It 
is  not  unreasonable  or  unjust  that  a 
commission  merchant,  receiving  goods 
on  general  consignment  from  a  distant 
owner,  and  making  advances  therefor, 
should,  in  consideration  of  the  inter- 
est he  has  acquired  in  the  goods,  and 
for  his  own  safety,  be  authorized,  un- 
der certain  circumstances,  at  his  dis- 
cretion, and  for  the  benefit  of  himself 
and  the  consignor,  to  ship  the  goods 
to  a  more  advantageous  market,  or  one 
which  may,  in  good  faith,  be  presumed 
to  be  so;  and  especially  when,  as  the 
evidence  conduced  to  prove,  a  sale  at 
New  Orleans  might  not  have  indem- 
nified them  for  their  advances.  And, 
if  such  custom  exists  at  New  Orleans, 
it  is  to  be  presumed  that  persons  con- 
signing goods  to  that  place  have  made 
themselves  acquainted  with  it,  or,  at 
any  rate,  that,  in  making  a  general 
consignment  to  a  commission  mer- 
chant there,  they  submit  themselves 
to  the  reasonable  usages  of  the  place 
applicable  to  the  subject." 

While  the  local  custom  of  commis- 
sion merchants  to  ship  goods  con- 
signed to  them  for  sale  to  other  mar- 
kets may  be  of  such  a  character  and 
so  well  established  as  to  enter  into 
and  become  a  part  of  the  contract  be- 
tween them  and  their  principals,  an 
alleged  custom  authorizing  a  factor, 
in  his  own  discretion,  without  the  as- 
sent or  knowledge  in  fact  of  his  prin- 
cipal, to  ship  goods  consigned  to  him 
for  sale  in  his  own  market  to  a  factor 
of  his  own  choosing,  unknown  to  his 
principal,  in  a  different  and  distant 
market,  at  his  principal's  risk,  and, 
in  case  of  loss,  without  any  responsi- 
bility on  himself,  is  unreasonable,  and 
will  not  relieve  the  factor  from  lia- 
bility for  the  loss  of  the  goods.  Wal- 
lace V.  Morgan  (1864)  23  Ind.  399, 
wherein  it  was  held  that  an  alleged 
custom  to  ship  to  New  York  flour  con- 
signed to  a  factor  in  Indianapolis, 
when  the  flour  was  not  of  such  a 
grade  as  to  be  readily  salable  in  Indi- 


anapolis, could  not  relieve  the  factor 
from  liability  for  the  loss  of  the  goods. 
Similarly,  where  a  factor  is  under 
contract  or  instructions  to  handle  the 
goods  in  a  particular  manner,  he  can- 
not excuse  his  liability  for  their  loss 
or  injury  on  the  ground  that  a  custom 
among  factors  in  his  community  per- 
mitted a  different  method  of  handling. 
Thus,  it  has  been  held  that  a  commis- 
sion merchant  who  had  failed  to  store 
cotton  shipped  to  him  in  his  adver- 
tised warehouse  could  not  excuse  his 
liability  for  its  loss  on  the  ground 
that,  by  a  custom  existing  among  fac- 
tors in  his  locality,  cotton  placed  by 
mistake  in  a  warehouse  other  than 
that  to  which  it  was  consigned  was 
allowed  to  remain  in  the  particular 
house  to  which  it  was  thus  sent.  Yin- 
cent  V.  Rather  (1868)  31  Tex.  77,  98 
Am.  Dec.  516,  wherein  it  was  said: 
'The  only  reason  assigned  for  this 
usage  or  custom  is,  that  to  remove  it 
would  entail  additional  charges  upon 
the  consigner,  which  is  undoubtedly 
true.  But,  being  true,  does  it  in  all 
instances,  or  in  any  instance,  furnish 
an  excuse  to  the  consignee,  where  the 
particular  house  in  which  the  con- 
signor desires  his  property  stored  is 
made  known?  •  There  may  be  many 
reasons  influencing  a  consignor  in  the 
choice  of  a  house,  and  among  them 
certainly  the  consideration  of  safety 
of  his  property  is  paramount  to  all 
others.  Who  can  deny  the  proposition 
that  everyone  having  produce  to  ship 
to  the  city  of  Houston  has  an  un- 
doubted legal  right  to  select  the  house 
in  which  his  property  is  to  be  stored? 
And  where  the  selecftion  has  been 
made  with  reference  to  safety,  as  it 
is  fair  to  presume  was  one  of  the  con- 
siderations in  this  case,  it  would  be 
a  perversion  of  both  reason'  and  law 
to  allow  a  mere  custom  or  habit  of 
warehousemen  and  factors,  unknown 
to  the  people  or  courts  of  the  country^ 
to  defeat  the  prudent  foresight  of  the 
consignor,  in  obedience  to  a  custom 
founded  entirely  on  mistake,  and  thus 
cause  the  destruction  of  his  proper- 
ty, without  responsibility  anywhere. 
•  .  .  They  were  bound  to  use  all 
due  diligence  and  every  reasonable 
precaution  to  protect  it  and  preserve 
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it;  and,  having  failed  in  this  reason- 
able duty,  their  liability  is  fixed  be- 
yond the  power  of  the  custom  relied 
on  to  change  it.  The  law  may  not 
control  the  practice,  but  it  is  quite 
•certain  that,  in  a  case  like  this,  the 
custom  will  not  control  the  law." 

IV,  Illustrations  of  rule.. 

Whether  reasonable  skill  and  ordi- 
nary care  and  diligence  have  been  ex- 
ercised by  a  factor  is,  of  necessity, 
dependent  on  the  circumstances  of  the 
particular  situation  in  which  the  fac- 
tor may  be  placed.  Thus,  it  has  been 
held  that  where,  on  account  of  the 
burning  of  the  cotton  warehouses  in 
a  city,  it  was  impossible  for  a  factor 
to  secure  immediate  warehouse  room 
for  cotton  shipped  to  him,  and  he 
stored  it  on  a  wharf  until  storage 
could  be  secured  in  a  warehouse,  he 
was  not  liable  for  damage  to  the  cot- 
ton resulting  from  exposure  to  the 
weather  during  the  time  it  remained 
on  the  wharf.  Poster  v.  Bush  (1894) 
104  Ala.  662,  16  So.  625. 

In  the  reported  case  (Denny  v. 
Wolff,  ante,  535,)  it  is  held  that  a 
factor  performs  his  full  duty  in  the 
43hipping  of  fruit  consigned  to  him 
for  sale  when  he  delivers  it  to  a  car- 
rier under  a  transportation  contract 
by  which  the  carrier,  in  consideration 
of  an  extra  freight  rate,  assumes  the 
risk  of  loss  by  freezing;  and  tllat  the 
factor  is  not  bound  to  place  false  floors 
in  the  cars  and  line  them  with  paper 
in  order  to  prevent  the  fruit  from 
freezing. 

In  Hunter  v.  Davis  (1905)  128  Iowa, 
^16,  103  N.  W.  373,  it  was  held  that 
where  a  shipment  of  horses  was  made 
to  an  agent  or  factor,  to  be  sold  by 
him,  he  was  not  liable  for  the  death 
of  some  of  the  horses,  in  the  absence 
of  a  showing  of  negligence  on  his  part, 
as  the  risk  of  death  under  such  an 
agreement  was  on  the  principal,  in  the 
absence  of  such  negligence. 

In  Beaver  v.  Poyer  (1873)  70  111. 
567,  it  was  held  that  a  commission 
merchant  was  not  liable  for  loss  of 
goods  consigned  to  him,  destroyed 
•during  the  great  Chicago  fire,  and 
through  no  fault  of  his. 

"A  factor  or  commission  merchant 


to  whom  wheat  is  consigned  for  stor- 
age in  an  elevator,  not  a  private  ware- 
house, and  for  sale,  may  store  it  in  a 
mass  in  a  bin  with  other  wheat  of  the 
same  grade  and  quality,  in  the  ab- 
sence of  instructions  from  the  con* 
signor  to  the  contrary.  It  has  become 
a  matter  of  common  knowledge  that 
such  is  the  customary  manner  of  stor- 
ing wheat  in  our  general  commercial 
elevators,  and  of  this  the  courts 
should  not  affect  ignorance,  but 
should  take  .judicial  notice  without 
proof."  Davis  v.  Kobe  (1866)  36 
Miniu  214,  1  Am.  St.  Rep.  663,  30  N. 
W.  662. 

It  has  been  held  that  a  factor  with 
whom  a  bicycle*  had  been  placed  for 
the  purpose  of  sale  was  not  lacking 
in  the  care  required  of  him  in  the 
protection  of  his  principal's  goods  by 
riding  the  bicycle  on  a  pleasure  trip 
with  a  party  of  friends,  where  the 
•primary  purpose  was  to  exhibit  the 
wheel,  with  a  view  to  making  a  sale, 
and  the  element  of  pleasure  was  in- 
cidental only,  particularly  in  view  of 
the  fact  that  he  had  been  instructed 
by  the  principal  to  "show  it  to  the 
boys."  Whittingham  v.  Owen  (1890) 
8  Mackey  (D.  C-)  277. 

The  exercise  of  ordinary  care  and 
diligence  with  respect  to  goods  con- 
signed to  a  commission  merchant  does 
not  require  him  to  protect  the  goods 
against  seizure  from  him  by  a  vis 
major.  Wilkinson  v.  Williams  (1871) 
35  Tex.  181,  wherein  it  was  held  that 
a  commission  merchant  was  not  re- 
sponsible for  the  seizure  of  consigned 
goods  by  a  Confederate  States  receiv- 
er. 

Likewise,  it  has  been  held  that  a 
consignee  of  goods  for  sale  was  not 
responsible  for  their  loss  through  the 
tort  of  a  third  person.  Jones  v.  Sin- 
clair (1820)  2  N.  H.  319,  9  Am.  Dec. 
75,  wherein  it  appeared  that  the  goods 
were  taken  from  the  possession  of  the 
consignee  by  a  sheriff,  under  a  writ 
against  the  consignee. 

Where  goods  are  sent  to  a  commis- 
sion merchant  for  sale,  an  implied 
contract  arises  that  the  merchant  will 
use  ordinary  care  and  diligence  to 
store  them  in  a  safe  manner;  and 
where  the   merchant   advertises   the 
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possession  of  a  fireproof  warehouse, 
on  the  strength  of  which  goods  are 
sent  to  him,  he  will  be  liable  for  their 
loss  if  stored  elsewhere,  and  in  a 
warehouse  which  is  not  fireproof. 
Vincent  v.  Rather  (1868)  31  Tex.  77, 
98  Am.  Dec.  516.  It  was  further  held 
in  that  case  that  the  fact  that  goods 
consigned  to  a  commission  merchant 
were,  by  the  mistake  of  the  carrier, 
delivered  to  another  merchant,  and 
stored  by  him  in  his  warehouse,  would 
not  excuse  the  failure  of  the  commis- 
sion merchant  for  whom  they  were 
really  intended  to  remove  the  goods 
to  his  own  fireproof  warehouse,  where, 
on  the  discovery  of  the  mistake,  the 
control  of  the  goods  •was  transferred 
to  him. 

In  Chenowith  v.  Dickinson  (1847) 
8  B.  Mon.  (Ky.)  156,  a  consignee  of 
salt  in  barrels,  who  stored  it  in  a 
warehouse  from  which  a  large  quan- 
tity was  stolen  at  intervals  of  several 
days,  was  held  to  have  failed  to  use 
ordinary  diligence  to  preserve  the  salt 
in  his  care,  and  to  be  liable  for  the 
loss  resulting  therefrom.  While  it 
was  proved  in  that  case  that  it  was 
the  custom  of  commission  merchants 
to  store  barreled  salt  on  the  sidewalk 
adjoining  their  places  of  business,  or 
under  uninclosed  sheds,  the  court  held 
that  while  the  warehouse  might,  in 
some  respects,  be  deemed  a  safer  place 
than  the  open  sheds,  yet  the  ware- 
house, removed  from  the  view  of  the 
proprietors,  and  accessible  on  all 
sides,  and  subject  to  be  broken  into, 
was  not  so  absolutely  secure  as  to 
justify  the  withdrawal  of  all  further 
care  and  supervision,  and  that  it  was 
incumbent  on  the  consignee  to  exer- 
cise a  general  supervision  and  care 
over  the  salt,  though  deposited  in  the 
warehouse;  and  that  the  fact  that  he 
had  failed  to  discover  the  continued 
theft  of  forty  or  fifty  barrels  a  week 
for  a  period  of  five  weeks  was  sufii- 
cient  evidence  of  a  lack  of  supervi- 
sion not  consistent  with  ordinary  care. 


In  Hill  V.  White  (1856)  11  La.  Ann. 
170,  it  was  held  that  a  person  to  whom 
a  slave  had  been  delivered  for  sale  on 
commission  was  not  guilty  of  a  lack 
of  ordinary  care  and  diligence  because 
he  allowed  the  slave,  accompanied  by 
a  slave  of  his  own,  to  return  to  the 
steamboat  on  which  he  had  arrived,  to 
get  his  clothes,  whence  he  escaped. 
Nor  did  the  fact  that  the  slave  was 
disobedient  and  apt  to  attempt  to  es- 
cape, which  fact  was  known  to  the 
owner,  require  any  greater  degree  of 
care  on  the  part  of  the  factor,  where 
such  knowledge  had  not  been  imparted 
to  him. 

In  Vandyke  v.  Brown  (1852)  8  N.  J. 
Eq.  657,  it  was  held  that  commission 
merchants  to  whom  unprinted  dry 
goods  were  shipped  for  sale  were  not 
authorized  to  cause  the  goods  to  be 
printed,  and  in  case  they  did  so,  and 
the  printing  was  advantageous  to  the 
principal,  he  would  have  the  benefit 
of  it;  but  if  there  was  a  loss  due  to 
such  printing,  the  principal  should  be 
credited  with  the  value  of  the  goods 
in  their  unprinted  state. 

In  Colley  v.  Merrill  (1829)  6  Me. 
50,  it  was  held  that  the  reasonable 
expenses  incurred  by  a  factor  in  the 
care  and  sale  of  a  vessel  consigned  to 
him  for  sale  were  properly  allowed, 
the  court  saying  that  a  consignee  of 
goods  for  sale  was  at  liberty  to  incur 
such  expense  as  a  prudent  man  would 
find  necessary  in  the  discreet  manage- 
ment of  his  own  concerns. 

Likewise,  it  has  been  held  that 
where  it  was  necessary,  in  the  proper 
care  and  handling  of  goods  consigned 
to  a  commission  merchant,  to  have  the 
goods  inspected,  the  merchant  might 
do  so,  and  should  be  allowed  the  ex- 
pense thereof.  Spruill  v.  Davenport 
(1895)  116  N.  C.  34,  20  S.  E.  1022, 
wherein  it  was  held  that  a  commission 
merchant  might  properly  employ  an 
inspector  to  examine  a  consignment  of 
fish  intrusted  to  him.  M.  B* 
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EDNA  M.  PETERS  et  al. 

V. 

THOMAS  B.  BUCKNER,  Judge,  et  al. 


STATE  OF  MISSOURI  EX  REL.  MEADOW  PARK  LAND  COMPANY 

V. 

SAME. 

iHssouH  Supreme  Court  (In  Bane)— July  8,  1021. 
(_  Mo.  — ,  232  S.  W.  1024.) 

-  . 

Eminent  domain  —  right  to  take  easement  to  enforce  restrictive  covenant. 

1.  The  easement  of  the  owner  of  a  lot  in  a  subdivision  all  the  lots  of 
which  were  sold  under  a  restrictive  covenant  not  to  use  the  property  for 
other  than  residential  purposes,  in  all  the  other  lots,  for  the  enforcement 
of  such  covenant,  is  property  which  cannot  be  taken  for  public  use  with- 
out compensation. 

[See  note  on  this  question  beginning  on  page  554.] 


Covenant  —  restrictive  —  right  of 

grantee  to  enforce. 

2.  A  grantee  of  a  lot  in  a  subdivi- 
sion the  deeds  to  all  the  lots  in  which 
contain  a  covenant  against  the  erec- 
tion of  buildings  for  other  than  resi- 
dence purposes  has  an  easement  in 
and  to  every  lot  in  the  subdivision 
the  deed  to  which  contains  such  cove- 
nant, which  is  appurtenant  to  his  lot, 
for  the  enforcement  of  such  covenant. 

[See  7  R.  C.  L.  1115.] 


Prohibition  —  against   instruction   to 
eminent  domain  commissioners. 

8.  Prohibition  lies  against  the  act  of 
a  court  in  instructing  its  commission- 
ers in  an  eminent  domain  proceeding 
so  as  to  permit  them  to  ignore,  in  the 
assessment  of  damages,  the  destruc- 
tion of  an  easement  which  is  a  valua- 
ble property  right,  since  it  is  not  mere 
error,  but  in  excess  of  the  jurisdiction 
of  the  court* 


(Higbee,  J.,  dissents^) 


On  demurrer  by  defendants  to  petitions  for  writs  of  prohibition  and 
mandamus  to  require  them  to  consider  and  determine  the  amount  of  dam- 
ages suffered  by  plaintiffs  by  the  taking  of  their  property  for  public  use. 
Writs  made  permanent. 


Statement  by  Woodson,  J.: 
These  two  cases  were  argued  and 
submitted  to  this  court  as  one  case, 
and  for  that  reason  we  will  write 
the  opinion  as  though  only  one  case 
was  here.  The  facts  are  undisput- 
ed, as  shown  by  statements  of  coun- 
sel, and  are  as  follows : 

The  controlling  facts  and  the  ap- 
plicable legal  principles  in  these  two 
cases  being  so  nearly  identical,  it 
appears  to  us  that,  by  considering 
tiiem  together  as  practically  one 
case,  the  time  and  labors  of  tiie 
court,  as  well  as  of  counsel,  will  be 


conserved ;  and  accordingly  we  shall 
do  so. 

The  object  and  purpose  of  each  of 
these  suits  is  to  control  the  judicial 
conduct  of  Judge  Buckner,  of  our 
Jackson  circuit  court,  and  of  his 
condemnation  commissioners,  whom 
he  appointed  to  assess  damages  ac- 
cruing to  property  owners  in  a  cer- 
tain condemnation  case,  to  the 
extent  of  requiring  them  to  consider 
of  and  determine  the  amount  of 
plaintiffs*  damage  by  reason  of  the 
taking  of  their  properly  for  public 
use. 
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The  plaintiff  in  the  condemnation 
case  is  the  school  district  of  Kansas 
City,  and  the  defendants,  among 
whom  are  the  plaintiffs  at  bar,  are 
all  of  the  owners  of  lots  in  Meadow 
Park  addition  in  that  city,  and  the 
school  district  is  seeking  to  condemn 
and  appropriate  blocks  8  and  4  in 
that  addition  for  public  use  as  a 
schoolhouse  site.  The  addition  was 
platted  in  January,  1910,  and  is 
half  a  mile  long  east  and  west  and 
one  fourth  of  a  mile  wide  north  and 
south,  and  Meyer  boulevard,  one  of 
the  prominent  boulevards  of  the 
city,  it  being  140  feet  in  width  and 
about  2i  miles  long,  runs  east  and 
west  through  the  middle  of  the  ad- 
dition and  into  Swope  park  at  its 
easterly  terminus.  The  proposed 
schoolhouse  site,  blocks  3  and  4, 
comprise  a  tract  of  about  10  acres, 
which  fronts  south  on  the  Meyer 
boulevard  and  east  on  the  Morning 
Side  Drive  boulevard,  and  occupies 
the  most  elevated,  commanding,  and 
beautiful  location  in  the  entire  ad- 
dition, and  indeed  of  the  entire 
neighborhood.  Each  and  every  lot 
in  that  addition  is  impressed  with  a 
certain  use,  with  an  easement,  or, 
more  specifically,  a  negative  ease* 
ment,  which  was  created  and  is  evi- 
denced by  certain  "restrictions  and 
agreements,"  contained  in  the  title 
deeds  of  each  and  every  lot  holder 
-except  those  lots  not  yet  sold,  but 
now  owned  by  the  original  owner, 
Meadow  Park  Land  Company. 
That  company  is  the  common  source 
of  title,  and  it  established  and  pro- 
mulgated the  plan  and  purpose  of 
these  restrictive  covenants,  and 
agreed  with  all  purchasers  in  the  ad- 
dition and  owners  of  adjacent  land 
to  embody  the  same  covenants  in  the 
title  to  every  lot  in  the  addition,  ex- 
cept a  slight  area,  which  is  not 
material  here,  and  both  express  and 
implied  covenants  and  restrictions 
exist  between  it  (the  Meadow  Park 
Land  Company)  and  each  and  all 
the  purchasers  and  grantees  of  it  of 
lots  in  said  addition,  and  also  by  an 
express  contract  between  it  and  the 
owners  of  adjacent  lands,  to  the  ef- 
fect that  the  same  covenants  and 


restrictions  herein  set  out  shall  be 
incorporated  in  the  title  and  en- 
forced as  to  each  and  every  lot  in 
said  Meadow  Park  addition,  wheth- 
er they  be  owned  by  it,  the  Meadow 
Park  Land  Coinpany,  or  its  gran- 
tees. And  as  to  .this,  the  express 
language  of  the  answer  of  the  Mead- 
ow Park  Land  Company  in  the  said 
condemnation  case,  which  allega- 
tions are  set  out  in  the  petitions  for 
these  writs,  and  are  therefore  ad- 
mitted by  the  defendants  in  the  case 
at  bar  by  reason  of  their  demurrers 
to  the  petitions  for  these  writs,  is  to 
this  effect : 

"Defendant  further  says  that  on 
or  about  January,  1910,  it  entered 
into  a  written  agreement  with  the 
owners  of  the  80-acre  tract  of  land 
lying  immediately  south  of  and  ad- 
joining the  80-acre  tract  comprising 
Meadow  Park  addition,  whereby  it 
was  mutually  covenanted  and  agreed 
between  them  that  each  of  said 
tracts  should  be  restricted  to  resi- 
dence uses  by  covenants  and  restric- 
tions substantially  like  those  set  out 
in  the  petition  for  a  term  of  twenty- 
five  years  from  January  1,  1910; 
and  this  defendant  (Meadow  Park 
Land  Company)  says  that  at  all 
times  since  the  platting  of  said 
Meadow  Park  addition  it  has  rep- 
resented and  advertised  to  all  pur- 
chasers and  to  the  public  in  general 
that  all  of  the  lots  and  tracts  of  land 
in  said  Meadow  Park  addition  will 
be  used  and  devoted  to  residence 
purposes,  and  will  be  conveyed  and 
held  subject  to  the  covenants  and 
restrictions  set  out  in  the  petition 
(the  condemnation  petition)  herein. 

"Defendant  says  that  by  reason 
of  the  character  the  property, 
comprising  the  lands  in  Meadow 
Park  addition,  has  acquired  by  rea- 
,  son  of  the  fixed  purpose  and  policy 
of  the  owners  of  that  and  surround- 
ing lands,  to  devote  it  to  residential 
uses,  in  accordance  with  the  cov- 
enants and  restrictions  herein  re- 
ferred to,  it  has  acquired  a  great  and 
substantial  value,  and  that  such 
value  will  be  greatly  depreciated  and 
lessened  by  the  taking  and  appro- 
priation and  use  of  blocks  8  and  4 
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in  said  addition  as  and  for  a  site 
for  a  schoolhouse  in  accordance  with 
the  petition  herein." 

The  exact  terms  of  the*  restrictive 
covenants  are  as  here  set  out;  and 
there  is  no  dispute  about  them,  for 
they  are  recited  in  the  condemnation 
petition,  and  in  each  of  the  petitions 
for  these  writs,  and  consequently 
are  admitted  by  all  parties,  and  they 
are  embodied  in  each  and  every  deed 
from  the  Meadow  Park  Land  Com- 
pany to  its  grantees,  the  Peters,  as 
well  as  every  other  lot-owning  de- 
fendant in  the  condemnation  case, 
immediately  following  the  granting 
clause  in  such  deeds,  and  they  are  as 
follows : 

"Restrictions  and  agreements. 

"Subject,  however,  to  the  follow- 
ing restrictions  and  agreements: 
And  the  second  party,  grantee  here- 
in, for  himself  and  for  all  persons 
claiming  under  him,  her,  or  them, 
agrees  as  follows,  viz. : 

"First.  That  no  building  shall  be 
erected  on  said  lot  other  than  a  resi- 
dence and  usual  appurtenant  out- 
building for  use  in  connection  with 
said  residence,  and  that  said  lot  shall 
be  used  only  for  residence  purposes ; 
further,  that  no  flat  building  or 
apartment  building  shall  be  erected 
upon  said  property.  Said  lot  shall 
not  be  sold  to  or  occupied  by  ne- 
groes. 

"Second.  That  only  one  residence 
shall  be  erected  or  rebuilt  in  case  of 
destruction  and  maintained  on  said 
lot ;  that  no  residence  shall  be  erect- 
ed thereon  which  shall  cost  and  be 
reasonably  worth  less  than  $3,500. 

"Third.  That  at  no  point  shall  any 
part  of  such  residence  building  (in- 
clusive of  porches)  be  nearer  than 
25  feet  of  the  front  street  line  of 
said  lot,  and  no  stable,  bam,  or  oth- 
er outbuildings  shall  be  erected  on 
said  lot  elsewhere  than  on  the  rear 
thereof,  and,  if  a  corner  lot,  nearest 
to  the  side  line  farthest  from  the  lat- 
eral street. 

"Fourth.  These  restrictions  and 
agreements  shall  be  binding  and  ef- 
fective for  a  term  of  twenty-five 
years  from  January  1,  1910,  upon 

the  grantee  or  grantees  herein  and 
17  A.L.R.— 36. 


all  persons  claiming  under  such 
grantee  or  grantees,  and  are  made 
for  the  use  and  benefit  of  the  gran- 
tor herein  and  its  past  or  future 
grantees  of  other  l^nds  in  said 
Meadow  Park  addition,  and  all  per- 
sons claiming  under  them  or  any  of 
them,  and,  in  case  of  breach  or 
threatened  breach  of  any  restriction 
or  agreement  contained,  the  grantor 
herein,  or  any  person  or  persons 
holding  or  owning  any  interest  in 
any  other  lands  in  said  addition, 
shall  be  entitled  from  time  to  time 
to  sue  for  and  obtain  an  injunction, 
prohibitive  and  mandatory,  or  ei- 
ther, as  may  be  sued  for,  to  prevent 
such  breach  or  to  enforce  the  per- 
formance and  observance  of  such 
restrictions  and  agreements,  and 
each  of  them,  and  to  compel  and  re- 
strict the  use  of  such  premises  as 
herein  agreed  to  be  restricted,  and 
to  abate  everything  thereon  or  use 
thereof,  contrary  hereto,  in  addi- 
tion to  ordinary  legal  action  or  ac- 
tions for  damages." 

By  virtue  of  the  established  resi- 
dential character  of  this  entire  ad- 
dition and  neighborhood,  brought 
about  and  secured  by  these  obliga- 
tory covenants,  all  the  lots  in  the 
addition  acquired  an  enhanced  and 
stable  value,  and  the  location  and 
carrying  on  of  a  great  public  school 
on  the  proposed  site  will  entirely 
obliterate  that  character  and  de- 
stroy the  value  of  adjacent  lots  as 
high-class  residence  property,  to  the 
great  damage  of  these  plaintiffs. 

It  is  alleged  in  these  petitions, 
and  is  therefore  admitted  under  the 
demurrers,  thus :  "And  these  plain- 
tiffs say  that  the  taking  and  appro- 
priation of  the  schoolhouse  site  and 
the  use  thereof  for  that  purpose  will 
violate  the  agreements  and  restric- 
tive covenants  between  these  plain- 
tiffs and  the  Meadow  Park  Land 
Company  and  other  persons,  parties 
to  the  said  condemnation  suit,  who 
now  own  the  building  lots  within  the 
said  site  as  grantees  of  the  said 
Meadow  Park  Land  Company  here- 
inbefore recited,  and  will  deprive 
these  plaintiffs  of  their  said  right, 
title,  interest,  and  easements  in  and 
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to  the  said  lots  and  each  of  them, 
comprised  within  the  schoolhouse 
site,  and  that  thereby  the  plaintiffs' 
said  lot  7  in  block  5  will  be  depre- 
ciated in. value,  and  they  will  be 
thereby  damaged  in  a  large  sum ;  to 
wit,  the  sum  of  $750." 

And  the  damages  in  this  respect 
of  the  Meadow  Park  Land  Company 
are  alleged  in  the  petition  for  man- 
damus, and  the  demurrer  admits  the 
truth  of  that  allegation,  to  be  $21,- 
000. 

Counsel  for  plaintiffs  correctly 
state  the  legal  question  involved  in 
this  language : 

The  material  and  controlling 
proposition  in  the  condemnation 
case,  therefore,  is  substantially  this : 
May  the  Peterses  (for  instance), 
who  own  a  50-foot  lot  across  the 
sixeet  from  the  proposed  school- 
house  site,  and  which  fronts  the  pro- 
posed site,  recover  in  the  condemna- 
tion proceeding  the  amount  that 
their  lot  is  depreciated  in  value  and 
damaged,  if  any,  by  reason  of  the 
fact  tiliat  the  condemnation  and  use 
of  the  site  for  schoolhouse  purposes 
violates  the  restrictive  covenants 
hereinbefore  referred  to  and  termi- 
nates the  easement  which  their  resi- 
dence lot»  as  a  dominant  estate,  has 
in  each  and  every  lot  in  the  site  as 
a  servient  estate?  If  yes,  the  writs 
sought  in  both  cases  should  issue. 
If  no,  the  writs  sought  should  be 
denied. 

Upon  the  filing  of  the  amended 
petition  in  the  condemnation  case, 
the  defendants  Meadow  Park  Land 
Company  and  the  Peterses  (they  be- 
ing the  plaintiffs  at  bar)  respec- 
tively filed  their  answers  to  that 
amended  pleading,  and  thereupon 
tile  court  heard  evidence  on  all  the 
issues  then  joined,  as  specifically 
shown  in  the  record  as  follows: 
"Thereupon  on  this  day,  the  said 
cause  coming  on  regularly  for  hear- 
ing, the  said  school  district  of  Kans- 
as City,  as  plaintiff  in  said  cause, 
introduced  evidence  tending  to  prove 
each  and  every  allegation  of  the  said 
amended  petition,  and  the  defendant 
Meadow  Park  Land  Company  and 
defendants    Edna    M.    Peters    and 


James  W.  S.  Peters  introduced  evi- 
dence tending  to  prove  each  and  ev- 
ery allegation  of  the  answers  of 
both  of  them." 

And  thereupon  the  court  entered 
a  condemnation  order  in  which 
the  defendant  commissioners  were 
named  as  condemnation  commis- 
sioners, and  they  were  directed  to 
assess  the  damages  which  the  de- 
fendants in  the  case,  owners  of  lots 
within  the  site,  would  sustain  by 
reason  of  the  taking  of  their  prop- 
erty "for  a  site  for  a  schoolhouse, 
and  the  establishment,  erection,  and 
maintenance  of  a  schoolhouse  there- 
on by  the  plaintiff,  and  also  to  as- 
sess the  damages,  if  any,  which  the 
owner  defendants,  owners  of  lands 
and  lots  in  said  Meadow  Park  addi- 
tion outside  of  blocks  numbered  3 
and  4,  may  sustain  by  reason  of  the 
condemnation  and  appropriation 
hereby  of  any  interest  or  easement 
they  may  possess,  ...  by  virtue 
of  the  restrictions  and  agreements 
contained  in  the  said  deeds  from  the 
Meadow  Park  Land  Company  here- 
inbefore referred  to.  Said  commis- 
sioners are  hereby  directed  •  .  • 
forthwith  to  return  under  oath  such 
assessment  of  damages  to  the  clerk 
of  this  court,  .  .  .  and,  upon 
making  payment  of  such  amount  to 
defendants,  or  in  court  for  them,  it 
shall  be  lawful  for  the  plaintiff  to 
hold  such  real  estate  so  sought  to  be 
taken  or  appropriated  for  the  uses 
aforesaid." 

And  thereupon  Judge  Buckner,  at 
the  request  of  the  school  district,  in- 
structed his  commissioners  as  fol- 
lows: "And  therefore  you  will  al- 
low to  the  owners  of  property  not 
actually  taken  (i.  e.,  to  the  Pet- 
erses) no  damages  whatsoever.  It 
is  only  the  value  of  the  property 
actually  taken  which  the  school  dis- 
trict can  be  required  to  pay.  It  is 
against  the  public  policy  of  the  state 
to  require  the  school  district  to  pay 
to  the  owners  of  the  property  not 
actually  taken  any  damages  to  their 
property  which  might  result  to  it 
from  the  appropriation  of  the 
property  taken  for  a  site,  and  the 
erection    and    maintenance    of    a 
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schoolhouse  thereon ;  and  this  is  true 
notwithstanding  such  damages  may 
arise  from  a  violation  of  restric- 
tions, covenants,  or  agreements  con- 
tained in  deeds  or  other  instruments 
conveying  or  affecting  the  title  to 
property  actually  taken,  which,  if 
enforced,  would  prevent  the  erection 
and  maintenance  of  a  school  build- 
ing upon  the  property  actually  tak- 
en." 

And  the  petition  for  mandamus 
recites  the  following  facts  which  the 
demurrers  admit  to  be  true,  namely : 

''The  said  commissioners,  since 
their  appointment  and  qualification, 
have  viewed  the  property,  and  they 
believe,  and  have  so  expressly  de- 
clared, that  the  petitioner's  said  lots 
outside  of  and  adjacent  to  said  site 
are  greatly  depreciated  in  value  and 
damaged,  and  that  the  petitioner,  as 
ovmer  thereof,  is  damaged  by  rea- 
son of  the  condemnation  and  appro- 
priation of  the  schoolhouse  site  for 
school  purposes  and  the  consequent 
violation  of  the  agreements  and  re- 
strictive covenants  set  up  in  the  con- 
demnation petition  herein,  and  the 
said  commissioners  would,  except 
for  the  action  and  instructions  of 
the  said  court,  as  herein  alleged,  al- 
low, assess,  and  report  in  favor  of 
this  petitioner  a  large  and  substan- 
tial amount  as  the  petitioner's  dam- 
age to  its  said  lots  lying  outside  of 
and  adjacent  to  said  site,  but  that, 
under  the  said  direction  and  instruc- 
tion of  the  said  court,  they  cannot 
and  will  not  do  so  unless  authorized 
so  to  do  by  some  higher  judicial  au- 
thority. 

"The  defendant  herein,  as  judge 
of  the  said  circuit  court  and  the  said 
division  thereof  before  which  the 
(Condemnation  cause  is  pending,  re- 
fuses and  has  refused,  and  persist- 
ently refuses  and  will  refuse  in  the 
future,  unless  otherwise  directed  by 
controlling  judicial  authority,  to 
permit  the  said  commissioners  here- 
inbefore referred  to,  or  any  commis- 
sioners in  the  cause,  or  any  jury 
that  may  be  called  therein,  to  con- 
sider of,  determine,  assess,  report, 
or  find  or  allow  to  the  petitioner  any 
damage  to  or  for  its  said  lots  lying 


outside  of  and  adjacent  to  the 
schoolhouse  site,  and  thereby  he,,  a& 
such  judge,  has  exceeded  his  judi- 
cial authority;  and,  unless  the  said 
judge  be  required  to  confine  his  ju- 
dicial action  in  the  premises  within 
the  well-recognized  limits  of  the 
court's  jurisdiction,  the  petitioner 
will  be  deprived  of  its  property  and 
property  rights  hereinbefore  par^ 
ticularly  set  forth  for  public  use 
without  having  just  compensation 
thereof  first  ascertained  and  deter- 
mined and  paid  or  tendered  to  it,  as 
required  by  the  constitutional  law 
hereinbefore  specially  referred  to 
and  now  invoked." 

It  is  alleged  in  the  petition  for 
prohibition,  and  substantially  the 
same  in  the  petition  for  mandamus,, 
and  the  demurrers  therefore  admit 
the  facts  pleadedfthat  "these  plain- 
tiffs have  and  hold  a  right,  title,  in- 
terest, and  easement  in  and  to  the 
lots,  and  each  of  them,  comprising 
blocks  3  and  4  in  said  Meadow  Park 
addition,  sought  to  be  condemned  as. 
aforesaid,  as  appurtenant  to  and 
running  with  the  title  to  their  said 
lot  7,  which  constitute  property  and 
property  rights  which  the  said 
school  district,  as  plaintiff  in  said 
condemnation  suit,  intends  to  and 
will  take  and  appropriate  for  public 
use  and  under  and  by  virtue  of  its 
said  suit,  and  that  the  Constitution 
of  Missouri,  in  §  10  of  article  2 
thereof,  expressly  provides  that  the 
courts  of  justice  shall  be  open  to  ev- 
ery person,  and  certain  remedy 
afforded  for  every  injury  to  prop- 
erty, and  that  right  and  justice  shall 
be  administered  without  denial  or 
delay ;  and  §  21  of  the  same  article 
provides  that  private  property  shall 
not  be  taken  or  damaged  for  public 
use  without  just  compensation,  and 
that  such  compensation  shall  be  as- 
certained by  a  jury  or  board  of 
commissioners  of  not  less  than  three 
freeholders,  in  such  manner  as  may 
be  prescribed  by  law;  and  until  the 
same  shall  be  paid  to  the  owners^ 
or  into  court  for  the  owner,  the 
property  shall  not  be  disturbed  or 
the  proprietary  rights  of  the  owner 
therein  devested ;  and  it  is  provided 
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in  the  statutes  of  the  state  (Rev. 
Stat.  1919,  §  1793 ;  this  is  applicable 
to  school  districts,  §  11428)  that  the 
court  shall  appoint  three  disinterest- 
ed commissioners  to  assess  the  dam- 
ages which  the  owners  of  property 
to  be  taken  or  damaged  may  several- 
ly sustain  by  reason  of  the  appropri- 
ation, who,  after  having  viewed  the 
property,  shall  forthwith  return  un- 
der oath  such  assessment  and  dam- 
ages to  the  clerk  of  said  court, 
setting  forth  the  amount  of  the 
damages.  The  damages  allowed 
each  owner  shall  be  stated  separate- 
ly, together  with  a  specific  descrip- 
tion of  the  property  for  which  such 
damages  are  assessed,  and  thereup- 
on the  clerk  shall  file  such  report  and 
record  the  same  in  the  order  book  of 
the  court;  and  thereupon  the  con- 
demning party  may  pay  to  the  clerk 
the  amount  thus  assessed  for  the 
party  in  whose  favor  such  damages 
have  been  assessed,  and,  on  making 
such  payment,  it  shall  be  lawful  for 
the  condemning  party  to  hold  the 
interest  in  the  property  so  appropri- 
ated for  the  public  use." 

A  preliminary  rule  in  prohibition 
and  an  alternative  writ  of  manda- 
mus have  been  issued  by  this  court 
in  these  cases  respectively,  and  the 
defendants  in  each  case  have  lodged 
their  demurrer  to  the  petition  and 
writ  in  each  case.  Generally  speak- 
ing, the  grounds  of  those  demurrers 
are  that  the  respective  petitions  and 
writs  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  war- 
rant the  relief  prayed  for,  and,  upon 
the  issues  so  joined,  these  cases  are 
now  set  down  for  argument  and 
.submission. 

Messrs.  Searritt,  Jones,  Seddon,  & 
North,  for  plaintiffs: 

The  covenants  and  agreements  in 
the  deeds  from  and  between  the 
Meadow  Park  Land  Company  and  its 
grantees,  who  are  owners  of  lots  in  the 
addition  outside  of  the  proposed 
schoolhouse  site  (including  plaintiffs 
Peters),  create  and  vest  in  each  of 
them,  as  owners,  a  right,  a  property 
right,  an  easement,  in  and  to  each  and 
every,  lot  within  the  schoolhouse  site, 
which  is  an  appurtenance  to  their  re- 
spective lots. 


Jones,  Easements,  §§  1,  5;  Coughlin 
v.  Barker,  46  Mo.  App.  54 ;  Meriwether 
v.  Joy,  85  Mo.  App.  634;  Doerr  v. 
Cobbs,  146  Mo.  App.  342, 123  S.  W.  547. 

The  right,  the  property  right,  the 
easement,  appurtenant  to  the  plain- 
tiffs' several  lots  outside  of  the  site, 
respectively  in  and  upon  the  lots  with- 
in the  site,  is  a  property  right  which 
is  protected  by  both  state  and  Federal 
Constitutions,  restricting  and  limiting 
the  state's  right  of  eminent  domain  to 
the  extent  that  the  "property  (of  the 
owner)  shall  not  be  disturbed  or  the 
proprietary  rights  of  the  owner  there- 
in devested"  "until  the  same  (i.  e.,  just 
compensation)  shall  be  paid  to  the 
owner,  or  into  court  for  the  owner." 

Bridgewater  v.  Ocean  City  R.  Co.  62 
N.  J.  Eq.  276,  49  Atl.  801 ;  Schickhaus  v. 
Sanford,  83  N.  J.  Eq.  454,  91  Atl.  878; 
King  V.  St.  Louis  Union  Trust  Co.  226 
Mo.  351,  126  S.  W.  415;  Bolin  v.  Tyrol 
Invest.  Co.  273  Mo.  257,  L.R.A.1918C, 
869,  200  S.  W.  1059;  Randolph,  Em. 
Dom.  1894,  p.  72,  §  79;  1  Nichols,  Em. 
Dom.  2d  ed.  1917,  §  121;  Allen  v.  De- 
troit, 167  Mich.  464,  36  L.R.A.(N.S.) 
890,  133  N.  W.  317;  Allen  v.  Wayne 
Circuit  Judge,  159  Mich.  613, 124  N.  W. 
581;  Kirby  v.  School  Board  [1896]  1 
Ch.  437,  65  L.  J.  Ch.  N.  S.  376,  74  L.  T. 
N.  S.  6,  60  J.  P.  182 ;  Arnold  v.  Hudson 
River  R.  Co.  55  N.  Y.  661 ;  Story  v.  New 
York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am. 
Rep.  146;  Ladd  v.  Boston,  151  Mass. 
585,  21  Am.  St.  Rep.  481,  24  N.  E.  858; 
Chicago  V.  Ward,  169  111.  '392,  38 
L.R.A.  849,  61  Am.  St.  Rep.  185,  48  N. 
E.  927 ;  United  States  v.  Illinois  C.  R. 
Co.  154  U.  S.  225,  38  L.  ed.  971,  14  Sup. 
Ct.  Rep.  1015;  United  States  v.  Welch, 
217  U.  S.  333,  54  L.  ed.  787,  28  L.R.A. 
(N.S.)  385,  30  Sup.  Ct.  Rep.  527,  19 
Ann.  Cas.  680. 

The  covenants  run  with  the  land  be- 
cause both  the  liability  for  their  per- 
formance and  the  right  to  enforce 
them  pass  to  the  assignee  of  the  land 
itself. 

Hisey  v.  Eastminster  Presby. 
Church,  130  Mo.  App.  566,  109  S.  W. 
60;  Miller  v.  Klein,  177  Mo.  App.  557, 
160  S.  W.  562. 

The  consent  of  all  the  owners  of  a 
restrictive  subdivision  is  necessary  to 
change  the  restrictive  covenants. 

Spahr  V.  Cape,  143  Mo.  App.  114,  122 
S.  W.  379. 

Money  damages  are  allowed  for  the 
breach  of  such  covenants,  even 
though  injunctive  relief  is  prayed  for, 
in  the  event  the  restrictive  period  has 
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expired  before  the  trial  of  the  suit. 

Sanders  v.  Dixon,  114  Mo.  App.  229, 
89  S.  W.  577. 

Viewed  as  mere  contracts,,  these 
covenants  are  property  which  is  within 
the  constitutional  guaranties. 

State  V.  Julow,  129  Mo.  163,  29 
L.R.A.  257,  60  Am.  St.  Rep.  443,  31  S. 
W.  781 ;  State  v.  Missouri  Tie  &  Tim- 
ber Co.  181  Mo.  536,  65  L.R.A.  588,  103 
Am.  St.  Rep.  614,  80  S.  W.  933,  2  Ann. 
Cas.  119;  Long  Island  Water  Supply 
Co.  V.  Brooklyn,  166  U.  S.  685,  41  L.  ed. 
1165,  17  Sup.  Ct.  Rep.  718;  New  Or^ 
leans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L. 
ed.  516,  6  Sup.  Ct  Rep.  252. 

Prohibition  and  mandamus  respec^ 
tively  are  proper  and  appropriate 
remedies  here,  for  the  trial  court,  in 
disregarding  and  denying  the  plain- 
tiff's specific  constitutional  remedies, 
exceeded  its  jurisdiction. 

State  ex  rel.  Hofmann  v.  Scarritt, 
128  Mo.  331,  30  S.  W.  1026;  State  ex 
rel.  Kochtitzky  v.  Riley,  203  Mo.  175, 
12  L.R.A.(N.S.)  900,  101  S.  W.  567; 
State  ex  rel.  Rogers  v.  Rombauer,  105 
Mo.  103,  16  S.  W.  695;  State  ex  rel. 
Monett  Mill.  Co.  v.  Neville,  157  Mo. 
386,  51  L.R.A.  95,  57  S.  W.  1012 ;  State 
ex  rel.  Ellis  v.  Elkin,  130  Mo.  90,  30  S. 
W.  333,  31  S.  W.  1037;  State  ex  rel.  An- 
heuser-Busch Brewing  Asso.  v.  Eby, 
170  Mo.  497,  71  S.  W.  52 ;  State  ex  rel. 
Bixman  v.  Denton,  128  Mo.  App.  304, 
107  S.  W.  446;  State  ex  rel.  Wilson  v. 
Burney,  193  Mo.  App.  326,  186  S.  W. 
23;  State  ex  rel.  Knisely  v.  Young 
Women's  Christian  Asso.  268  Mo.  163, 
186  S.  W.  680;  State  ex  rel.  Knisely  v. 
Holtcamp,  266  Mo.  347,  181  S.  W.  1007. 

Mr.  Sanford  B.  Ladd,  for'  defend- 
ants: 

The  writ  of  prohibition  ought  not  to 
issue 

Rothan  v.  St.  Louis,  0.  H.  &  C.  R. 
Co.  113  Mo.  132,  20  S.  W.  892;  St. 
Louis,  M.  &  S.  E.  R.  Co.  v.  Drummond 
Realty  &  Invest.  Co.  205  Mo.  167,  120 
Am.  St.  Rep.  724,  103  S.  W.  977 ;  State 
ex  rel.  Dawson  v.  St.  Louis  Ct.  of  Ap- 
peals, 99  Mo.  216,  12  S.  W.  661 ;  State 
ex  rel.  Union  Depot  R.  Co.  v.  Southern 
R.  Co.  100  Mo.  59,  13  S.  W.  398 ;  State 
ex  rel.  Johnson  v.  Withrow,  108  Mo.  1, 
18  S.  W.  41;  State  ex  rel.  Hofmann  v. 
Scarritt,  128  Mo.  331,  30  S.  W.  1026; 
Delaney  v.  Police  Ct.  167  Mo.  667,  67 
S.  W.  589 ;  State  ex  rel.  Kochtitzky  v. 
Riley,  203  Mo.  175,  12  L.R.A.(N.S.) 
900,  101  S.  W.  567;  State  ex  rel.  Bru- 
enting  Realty  Co.  v.  Thomas,  278  Mo. 
86,  211  S.  W.  667. 


The  writ  of  mandamus  ought  not  to 
issue. 

Rothan  v.  St.  Louis,  O.  H.  &  C.  R. 
Co.  113  Mo.  132,  20  S.  W.  892;  St. 
Louis,  M.  &  S.  E.  R.  Co.  v.  Drummond 
Realty  &  Invest.  Co.  205  Mo.  167,  120 
Am.  St.  Rep.  724,  103  S.  W.  977; 
Williams  v.  Cooper  Ct.  C.  P.  Judge,  27 
Mo.  225;  Miltenberger  v.  St.  Louis 
County  Ct.  50  Mo.  172;  State  ex  rel. 
Hyatt  V.  Smith,  105  Mo.  6,  16  S.  W. 
1052;  State  ex  rel.  Walnut  Street  R. 
Co.  V.  Neville,  110  Mo.  345,  19  S.  W. 
491 ;  State  ex  rel.  Herrif ord  v.  McKee, 
150  Mo.  233,  51  S.  W.  421 ;  State  ex  rel. 
Monett  Mill.  Co.  v.  Neville,  157  Mo. 
386,  51  L.R.A.  95,  57  S.  W.  1012 ;  State 
ex  rel.  Hilleman  v.  Fort,  180  Mo.  97,  79 
S.  W.  167 ;  State  ex  rel.  Clark  v.  West, 
272  Mo.  304,  198  S.  W.  1111. 

There  was  no  error  in  the  instruc- 
tion given  by  Judge  Buckner  to  the 
commissioners;  it  embraced  a  correct 
view  of  the  law  of  this  state. 

Van  De  Vere  v.  Kansas  City,  107 
Mo.  83,  28  Am.  St.  Rep.  396,  17  S.  W. 
695;  Glasgow  v.  St.  Louis,  107  Mo. 
198,  17  S.  W.  743 ;  Funke  v.  St.  Louis, 
122  Mo.  132,  26  S.  W.  1034;  United 
States  V.  Certain  Lands,  112  Fed.  622; 
Doan  V.  Cleveland  Short  Line  R.  Co. 
92  Ohio  St.  461,  112  N.  E.  505;  Frazer 
v.  Chicago,  186  111.  480,  51  L.R.A.  306, 
78  Am.  St.  Rep.  296,  57  N.  E.  1055; 
Bacon  v.  Walker,  77  Ga.  336;  Long  v. 
Elberton,  109  Ga.  28,  46  L.R.A.  428, 
77  Am,  St.  Rep.  363,  34  S.  E.  333; 
Lewis,  Em.  Dom.  3d  ed.  §  366;  Dill. 
Mun.  Corp.  5th  ed.  §  1018. 

Woodsoiiy  J.,  delivered  the  opin- 
ion of  the  court: 

I.  The  covenants  and  agreements 
in  the  deeds  from  the  Meadow  Land 
Company  and  its  grantees,  who  are 
owners  of  lots  in  addition  mentioned 
outside  of  the  proposed  schoolhouse 
site,  create  and  vest  in  each  of  them, 
as  owners,  a  legal 
right  of  property,  ^^.Tr^Aiv^ 
an  easement  in  and  fi^entSic^r""**"^ 
to  each  and  every 
lot  vdthin  the  schoolhouse  site, 
which  is  an  appurtenance  to  their 
respective  lots.  This  is  held  in  the 
following  cases :  Morrison  v.  Hess, 
_  Mo.  — ,  —  A.L.R.  — ,  231  S.  W. 
997,  decided  by  this  court  in  banc 
May  24, 1921,  not  yet  [officially]  re- 
ported; Coughlin  v.  Baker,  46  Mo. 
App.  54 ;  Meriwether  v.  Joy,  85  Mo. 
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App.  634 ;  Doerr  v.  Cobbs,  146  Mo. 
App.  342,  123  S.  W.  547. 

II.  Under  the  decisions  just  men- 
tioned there  can  be  no  doubt  but 
what  the  rights  mentioned  in  par- 
agraph I.  of  this  opinion  are  prop- 
erty rights,  and,  under  the  Constitu- 
tion of  the  United  States,  the  5th 
Amendment  thereof,  and  that  of  the 
state  of  Missouri,  §  21  of  article  2, 
called  the  Bill  of  Rights,  such  prop- 
erty cannot  be  taken  or  damaged 

without   just   com- 

-Slrht"*to*SIS?"  pensation    first    be 
«Mement  to         paid,  and  the  latter 

enforce  reatrlc-  j«  ^^ 

tlve    covenant.        SBCtlOn  prOVldeS 

that  ''until  the  same 
shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property 
shall  not  be  disturbed  or  the  pro-, 
prietary  rights  of  the  owner  therein 
devested." 

Yet,  in  the  face  of  the  express  pro- 
visions of  these  constitutions^  provi- 
sions, the  circuit  court  is  not  only 
proceeding  to  take  plaintiffs'  prop- 
erty without  first  paying  them  just 
compensation  therefor,  but  the  rec- 
ord discloses  that  it  is  going  to  take 
their  property  without  paying  them 
one  cent  therefor.  This  the  court 
has  no  legal  authority  to  do,  and  for 
that  reason  the  writ  of  prohibition 
should  be  made  permanent,  without 
the  defense  made  by  the  defendants 
should  be  sustained,  which  will  be 
duly  considered  in  the  next  par- 
agraph of  this  opinion.  Bridgewa- 
ter  V.  Ocean  City  R.  Co.  62  N.  J.  Eq. 
276,  49  Atl.  801 ;  Schickhaus  v.  San- 
ford,  83  N.  J.  Eq.  454,  91  Atl.  878 ; 
King  V.  St.  Louis  Union  Trust  Co. 
226  Mo.  351,  126  S.  W.  415 ;  Bolin 
V.  Tyrol  Invest.  Co.  273  Mo.  257, 
L.R.A.1918C,  869,  200  S.  W  1059, 
by  Brown,  C.  (criticized,  but  not 
overruled  in  this  respect) ;  Ran- 
dolph, Em.  Dom.  1894  ed.  p.  72,  § 
79;  1  Nichols,  Em.  Dom.  2d  ed. 
1917,  §§  121,  235,  346,  348,  719; 
Allen  V.  Detroit,  167  Mich.  464,  36 
L.R.A.(N.S.)  890,  133  N.  W.  317; 
Allen  V.  Wajnfie  Circuit  Judge,  159 
Mich.  613,  124  N.  W.  581 ;  Kirby  v. 
School  Board  [1896]  1  Ch.  437,  65 
L.  J.  Ch.  N.  S.  376,  74  L.  T.  N.  S. 
6,  60  J.  PM82;  Arnold  v.  Hudson 


River  R.  Co.  55  N.  Y.  661 ;  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122, 
43  Am.  Rep.  146 ;  Ladd  v.  Boston,  151 
Mass.  585,  21  Am.  St.  Rep.  481,  24 
N.  E.  858 ;  Chicago  v.  Ward,  169  111. 
392,  38  L.R.A.  849,  61  Am.  St.  Rep. 
185,  48  N.  E.  927 ;  United  States  v. 
Illinois  C.  R.  Co.  154  U.  S.  225,  38 
L.  ed.  971,  14  Sup.  Ct.  Rep.  1015; 
United  States  v.  Welch,  217  U.  S. 
333,  54  L.  ed.  787,  28  L.R.A.(N.S.) 
385,  30  Sup.  Ct.  Rep.  527,  19  Ann. 
Cas.  680. 

III.  Counsel  for  defendants  rely 
upon  the  following  decisions  in  sup- 
port of  the  positions  taken  by  the 
circuit  court  in  this  case:  Van  De 
Vere  v.  Kansas  City,  107  Mo.  83,  28 
Am.  St.  Rep.  396,  17  S.  W.  695; 
Glasgow  V.  St.  Louis,  107  Mo.  198, 
204,  17  S.  W,  743;  Funke  v.  St. 
Louis,  122  Mo.  132,  138-140,  26  S. 
W.  1034;  United  States  v.  Certain 
Lands  (C.  C.)  112  Fed.  622;  Doan 
V.  Cleveland  Short  Line  R.  Co. 
92  Ohio  St.  461,  112  N.  E.  505; 
Frazer  v.  Chicago,  186  111.  480,  51 
L.R.A.  306,  78  Am.  St.  Rep.  296,  57 
N.  E.  1055;  Bacon  v.  Walker,  77  Ga. 
336 ;  Long  v.  Elberton,  109  Ga.  28, 
34  S.  E.  333,  46  L.R.A.  428,  77  Am. 
St.  Rep.  363;  Lewis,  Em.  Dom. 
3d  ed.  §  366 ;  Dillon,  Mun.  Corp.  5th 
ed.  §  1018. 

There  is  no  use  of  considering  all 
the  cases  cited  by  counsel,  but  we 
will  consider  the  cases  cited  from 
this  court.  The  first  two  cases  were 
suits  by  injunction  to  restrain  the 
city  from  damaging  private  prop- 
erty for  public  use,  without  first 
paying  just  compensation.  The 
damages  in  the  first  case  were  said 
to  have  been  caused  by  establishing 
a  fire  engine  house  near  the  plain- 
tiff's property,  and  in  the  second  the 
damages  claimed  were  vacating  a 
street  near  plaintiff's  property.  In 
neither  of  said  cases  did  the  plain- 
tiff's property  adjoin  the  public  im- 
provement, nor  was  directly  affected 
by  it.  In  the  third  case  the  at- 
tempt was  to  have  commissioners 
appointed  to  assess  damages  to  the 
plaintiff's  property  caused  by  the 
subdivision  of  some  adjacent  prop- 
erty and  open  certain  streets,  etc. 
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AH  of  those  cases  held  that  the 
actions  would  not  lie,  and  that  the 
city  was  not  liable  for  the  damages 
mentioned,  if  any,  under  the  provi- 
sions of  the  Constitution  before 
mentioned. 

IV.  The  cases  just  considered 
seem  to  be  in  clear  conflict  with  the 
constitutional  provisions  before 
mentioned  and  with  other  decisions 
of  this  court  and  those  of  the  court 
of  appeals  upon  the  same  subject. 

In  the  case  of  Morrison  v.  Hess, 
supra,  we  held  that  such  rights  as 
are  here  involved  were  property 
Tights,  and  enjoined  Hess  from  vi- 
olating the  restrictions  contained  in 
the  deed  regarding  the  character  of 
the  buildings  to  be  erected  in  the 
addition,  and  that,  of  course,  was 
upon  the  theory  that  each  and  every 
lot  owner  in  the  addition  had  an 
easement  in  and  to  each  and  every 
other  lot  therein  to  the  extent  to  see 
that  no  such  building  should  be 
erected  in  the  addition  in  violation 
of  the  covenant  of  restriction,  and 
that,  of  course,  was  upon  the  theory 
that  the  easement  was  an  appurte- 
nance to  all  the  other  lots  of  the  ad- 
dition. And  the  court  of  appeals  has 
very  properly  held  that,  as  to  any 
injury  a  lot  owner  may  sustain  by 
reason  of  the  violation  of  such  a 
covenant  of  restriction,  he  may  re- 
cover damages  therefor  in  the  courts 
of  this  state.  Sanders  v.  Dixon,  114 
Mo.  App.  229,  89  S.^W.  577. 

While  it  is  true  the  plaintiffs  pur- 
chased their  property  subject  to  the 
restrictions  mentioned  in  the  Mead- 
ow Park  Land  Company's  deed, 
which  created  the  easement  men- 
tioned in  their  favor,  which  added 
materially  to  the  value  of  their  prop- 
erty for  residential  purposes  in  so 
far  as  private  persons  were  con- 
cerned, yet  that  restriction  in  no 
manner  militated  against  the  power 
or  authority  of  the  school  district  to 
take  the  property  for  school  pur- 
poses, although^  such  taking  and  use 
would  greatly  damage  the  property 
for  residential  purposes.  But  the 
paramount  idea  in  the  case,  the 
damage  to  the  property,  must  not  be 
lost  sight  of ;  and  it  is  wholly  imma- 


terial whether  that  damage  is  pro* 
tected  by  an  easement  or  by  the 
right  that  an  ordinary  deed  confers 
upon  the  purchaser;  for  in  either 
case  he  would  have  the  right  to  use 
the  same  for  residential  purposes* 
and  the  damages  would  be  just  the 
same  in  each  case.  The  easement  or 
restriction  is  not  designed  to  com- 
pensate the  purchaser  for  damages 
to  property  covered  by  its  violation, 
but  to  absolutely  prohibit  all  per- 
sons, except  the  state,  or  some  sub- 
division thereof,  from  committing 
the  injury  by  erecting  a  building  in 
violation  of  the  restriction.  Of 
course,  if  the  state  should  erect  an 
objectionable  building  upon  its 
property,  which  would  necessarily 
work  injury  to  other  property  in 
that  vicinity,  it  should,  under  the 
constitutional  provisions  mentioned, 
respond  in  damages  for  the  injury 
done,  whether  done  in  violation  of  a 
restriction  or  not.  To  illustrate: 
Suppose  in  the  case  at  bar  John 
Jones  had  a  lot  equally  valuable  for 
residential  purposes,  situated  on  the 
other  side  of  the  schoolhouse  pro- 
posed to  be  erected,  but  just  outside 
of  the  restricted  area,  and  which 
would  be  equally  damaged  for  res- 
idential purposes  by  the  erection  of 
the  same  house;  could  there  be  any 
good  or  sound  reason  advanced  why 
the  one  should  recover  damages  for 
the  injury  done  to  his  property,  and 
not  the  other?  I  apprehend  not. 
Especially  is  that  true  when  the  re- 
striction is  not  binding  on  the  state 
or  the  school  district.  So  this,  as 
I  see  the  proposition,  brings  us  back 
to  the  constitutional  propositions 
under  consideration;  and  if  appel- 
lants' property  is  not  damaged  with- 
in the  meaning  of  §  21  of  article  2, 
as  Judge  Black  held  in  the  case  of 
Van  De  Vere  v.  Kansas  City,  107 
Mo.  83,  28  Am.  St.  Rep.  396,  17  S. 
W-.  695,  and  other  similar  cases, 
then  I  am  unable  to  see  in  what  pos- 
sible manner  the  simple  change  of 
the  form  of  the  action  from  one  for 
damages  to  one  of  condemnation 
can  make  the  injury  sustained  fall 
within  that  section  of  the  Constitu- 
tion,— especially   where    both   ulti- 
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mately  sound  in  damages,  in  so  far 
as  the  injury  done  to  the  other  prop- 
erty is  concerned,  over  and  above 
the  value  of  the  property  actually 
taken.  And  there  is  no  pretense 
made  that  there  is  any  liability  in 
this  case  without  it  is  given  by  said 
§  21  of  article  2  of  the  Constitution, 
and,  if  it  is  given  by  that  section, 
then  the  form  of  the  action,  whether 
it  is  one  for  condemnation  or  one 
for  damages,  can  make  no  possible 
difference  in  so  far  as  the  injuries 
here  complained  of  are  concerned. 
The  form  of  the  action  given  by  the 
law  creates  no  right  of  liability;  it 
only  affects  the  redress  for  the  in- 
jury threatened  or  actually  done. 
If,  therefore,  the  damages  sued  for 
in  this  case  do  not  fall  within  §  21, 
art.  2,  of  the  Constitution,  then  it 
goes  without  saying  that  the  plain- 
tiffs have  no  cause  of  action  what- 
ever, as  held  by  Judge  Black  in  the 
Van  De  Vere  Case,  previously  men- 
tioned ;  but,  if  it  is  covered  by  th^t 
section,  then,  of  course,  that  and  all 
similar  opinions  are  erroneous,  and 
the  plaintiffs  should  recover  in  this 
action. 

In  our  opinion  the  cases  cited  by 
counsel  for  the  defendants  take  too 
narrow  a  view  of  the  constitutional 
provisions  mentioned,  and  are  un- 
sound in  principle  and  should  be  no 
longer  adhered  to,  and  they  are 
overruled. 

There  can  be  no  doubt  but  what 
the  erection  of  the  schoolhouse  on 
the  lots  mentioned  in  this  case  is,  in 
spirit,  a  violation  of  the  covenants 
of  restrictions  mentioned  in  the 
deeds  of  the  Meadow  Park  addition 
to  Kansas  City  to  the  various  pur- 
chasers of  lots  therein.  While  these 
restrictions  are  not  binding  upon 
the  state  or  the  school  board,  acting 
under  the  state's  authority  in  such 
condemnation  proceedings,  yet,  if 
such  restrictions  add  actual  value-to 
all  the  lots  of  the  addition,  it  should 
be  protected  by  the  courts  of  the 
state;  then,  when  the  school  board 
undertakes  to  deprive  the  owners  of 
those  lots  of  those  values,  by  con- 
demnation proceedings,  it  should  be 
required  to  pay  for  the  same,  as  for 


all  other  values  it  takes  from  the 
property  owners  of  the  addition  by 
such  proceedings,  and  that,  too,  be- 
fore their  property  can  be  taken  or 
damaged,  as  before  indicated. 

In  our  opinion  both  writs  should 
be  made  permanent. 

It  is  so  ordered. 

Elder,  J.,  concurs. 

Graves,  J.,  concurs  in  separate 
opinion,  in  which  James  T.  Blair^ 
Ch.  J.,  and  Walker  and  David  E. 
Blair,  JJ.,  concur. 

Higbee,  J.,  dissents. 

Graves,  J.: 

I.  I  concur  in  that  portion  of  the 
opinion  which  holds  that  the  restric- 
tions in  the  deeds  conveying  lots  in 
this  addition  gave  to  the  parties  an 
easement  in  all  lots  sold  under  sim- 
ilar restrictions.  I  further  concur 
in  the  ruling  that  this  property 
right  is  of  some  value,  and  that  it 
cannot  be  taken  for  even  a  public ' 
purpose  without  a  compensation 
first  being  paid,  as  is  required  by 
our  state  Constitution. 

II.  I  do  not  concur  in  that  portion 
of  the  opinion  which  overrules  the 
cases  of  Van  De  Vere  v.  Kansas 
City,  supra;  Glasgow  v.  St.  Louis> 
107  Mo.  loc.  cit.  205,  17  S.  W.  743, 
and  Funke  v.  St.  Louis,  122  Mo.  loc. 
cit.  138-140,  26  S.  W.  1034.  These 
cases,  which  have  been  specifically 
followed  up  to  Gorman  v.  Chicago, 
B.  &  Q.  R.  Co.  255  Mo.  loc.  cit.  495, 
164  S.  W.  509,  announced  proper 
principles  of  law  in  the  cases  there 
determined,  but  they  may  have  but 
limited  application  to  the  case  at 
bar.  They  were  not  condemnation 
cases,  but,  conceding,  as  I  do,  that 
they  construe  our  Constitution  as  to 
matters  where  property  is  damaged 
for  public  purposes,  we  shall  consid- 
er them  in  that  light.  When  we 
amended  the  Constitution  in  1875  so 
as  to  permit  a  recovery  for  property 
damaged  in  the  taking  of  other 
property  for  public  purposes,  it  be- 
came a  serious  question  as  to  what 
meaning  should  be  given  to  the 
amended  constitutional  provision. 
In  Van  De  Vere's  Case,  supra,  this 
court  threshed  out  the  question,  and 
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the  ruling  in  that  case  has  never 
been  departed  from  in  any  subse- 
quent ruling,  and  its  overruling 
means  the  overruling  of  at  least  a 
score  of  cases  since,  as  will  be  seen 
by  an  examination  of  the  citator.  In 
Van  De  fere's  Case,  107  Mo.  loc. 
cit.  91,  28  Am.  St  Rep.  396,  17  S. 
W.  697,  we,  in  the  discussion  of  the 
change  niade  in  the  original  law  by 
the  Cionstitution  of  1875,  said: 
""The  amendment  must  be  construed 
and  applied  in  view  of  the  evils 
which  it  was  designed  to  remedy. 
We  have  seen  that  before  this 
amendment  there  were  many  cases 
where  the  corpus  of  the  property 
was  not  taken;  yet  rights  directly 
annexed  to  the  property  were  in- 
jured, and  that,  for  such  conse- 
quential damages,  the  property 
owner  had  no  remedy,  because  the 
act  was  authorized  by  law.  Wheth- 
er the  plaintiff  must  now,  in  all 
cases,  when  claiming  that  his  prop- 
erty has  been  'damaged'  for  public 
use,  show  that  the  injury  is  one  for 
which  he  might  have  maintained  an 
action  if  the  act  had  not  been  done 
by  authority  of  law,  we  need  not  say 
in  this  case.  What  we  do  say  is  this, 
that  he  miLst  show  that  the  property 
itself,  or  some  right  or  easement 
connected  therewith,  is  directly  af- 
fected, and  that  it  is  specially  affect- 
ed"   (The  italics  are  ours.) 

This  opinion  included  an  easement 
directly  connected  with  the  property 
as  within  the  constitutional  provi- 
sion, and  all  the  line  of  cases  follow- 
ing it  do  the  same  thing.  This  is  the 
doctrine  that  my  brother  overrules. 
It  is  a  fair  construction  of  the  Con- 
stitution of  1875,  and  one  that  has 
been  followed  in  more  than  a  score 
of  cases,  and  we  do  not  feel  that  this 
line  of  cases  (much  longer  than  our 
brother  cites)  should  be  overruled. 
They  have  been  consistent  through- 
out, and  announce:  (1)  That,  un- 
der the  Constitution,  an  easement 
appurtenant  to  a  property  cannot  be 
taken  or  damaged  without  compen- 
sation being  paid;  and  (2)  that,  if 
the  damages  claimed  are  the  same  as 
those  suffered  by  all  others,  although 
different  in  degree,  then  such  dam- 


ages were  not  included  in  the  term 
"damages"  as  used  in  the  Constitu- 
tion. This  has  been  the  rule  in  the 
sundry  cases  from  the  Van  De  Vere 
Case  in  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  695,  to  the  Gorman 
Case  in  255  Mo.  483,  164  S.  W.  509, 
supra.  I  do  not  feel  that  these 
cases  are  wrong,  but  they  do  not 
determine  the  instant  case. 

In  the  first  place,  if,  as  the  prin- 
cipal opinion  well  rules,  the  restric- 
tion in  the  deed  created  an  ease- 
ment, appurtenant  to  the  lot  owned 
by  Peters,  then  the  destruction  of 
that  easement  would  entitle  Peters 
to  damages  even  under  the  rule  in 
Van  De  Vere's  Case  and  those  fol- 
lowing it.  If,  on  the  other  hand,  it 
be  said  that  the  easement  was  in  the 
other  lots  sold  under  similar  re- 
strictions,  then  there  would  be  an 
easement,  a  valuable,property  right, 
owned  by  Peters  in  such  lots,  and 
the  taking  of  such  lots  would  amount 
to  a  destruction  of  this  right,  denom- 
inated by  the  courts  an  easement. 
So  that  it  is  immaterial  in  which 
light  you  view  the  matter.  My  se- 
rious trouble  in  the  case  has  been 
the  question  of  remedy,  and  upon 
this  I  shall  express  my  views. 

III.  A  discussion  of  the  prohibi- 
tion feature  will  suffice  for  both 
cases.  It  is  urged  that  Judge  Buck- 
ner  has,  at  most,  only  erred  in  in- 
structing the  commissioners  ap- 
pointed by  him  to  assess  damages, 
and  that  mere  matters  of  error 
cannot  be  reached  by  prohibition 
or  mandamus.  This  we  think  is 
true.  But  the  instructions  given 
to  commissioners  for  the  assess- 
ment of  damages  in  condemnation 
proceedings  are  not  on  the  plane 
of  mere  instructions  in  the  trial 
of  a  lawsuit.  They  could  not  be, 
if  we  keep  in  mind  the  Constitu- 
tion. This  branch  of  the  proceed- 
ing is  not  the  trial  of  the  case, 
but  it  only  furnishes  the  basis  for 
the  ultimate  trial,  should  the  parties 
feel  aggrieved  at  the  action  of  the 
commissioners,  which  commission  is 
the  arm  of  the  court.  Suppose  I 
owned  40  acres  of  land  which  was 
wanted  for  public  purposes.     Sup- 
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pose,  further,  the  petition  shows 
such  ownership  to  be  in  me,  and  the 
circuit  judge  said  to  his  commission- 
ers (the  arms  of  the  court),  "You 
go  out  and  see  what  you  think 
Graves  has  been  damaged  by  taking 
the  east  20  acres,  but  you  must  not 
allow  him  anything  for  the  taking 
of  the  west  20  acres,  although  it  is 
just  as  valuable/'  Is  such  action 
mere  error,  or  is  it  an  excess  of  pow- 
er under  the  Constitution,  which 
says  that  Graves  is  entitled  to  have 
the  cash  for  his  land  before  it  is 
taken?  We  think  the  latter.  Such 
court  would  be  going  beyond  the 
limits  of  his  power  in  directing  his 
commission  to  take  half  of  the  land 
without  compensation.  It  is  a  new 
and  intricate  matter,  and  must  be 
determined  upon  the  common  sense 
of  the  situation.  Take  the  instant 
case.  If  the  report  of  the  commis- 
sion is  approved,  and  the  money 
paid  into  court,  then  the  schoolhouse 
can  be  built,  the  easement  absolute- 
ly destroyed,  and  no  payment  into 
court  for  the  damages  done ;  in  other 
words,  the  petition  in  the  case  be- 
fore Judge  Buckner  shows  that  Pet- 


ers has  a  valuable  easement,  and  the 
approval  of  a  report  made  under 
this  unconstitutional  direction  takes 
the  property  without  the  deposit  of 
the  damages  or  the  payment  of  dam- 
ages. Judge  Buckner  is  in  fact  and 
in  law  proceeding  to  take  private 
property  for  public  use  without  even 
permitting  a  consideration  of  dam- 
ages. This  is  in  excess  of  the  power 
of  any  Missouri  court  under  our 
Constitution.  Whilst  the  question 
is  a  new  one,  I  feel  that  there  is 
more  than  mere  er- 
ror involved.    I  feel  »'®K?"i21I'r 

that  the   act    of   the    tlon  to  emtnent 

court    in    directing  SlSltiSe??^" 
(its  arm)  the  com- 
missioners to  take  private  property^ 
for  public  use  without  first  paying^ 
therefor  is  an  act  in  excess  of  juris- 
diction rather  than  mere  error. 

I  therefore  concur  in  the  result  of 
my  brother's  opinion  and  in  those 
portions  thereof  first  above  men- 
tioned. 

James  T.  Blair,  Ch.  J.,  and  Walk- 
er and  David  E.  Blair^  JJ.,  concur  in 
these  views. 


ANNOTATION. 

Bttildiiig  restriction  as  property  right  for  taking  of  which  compensation  must 

be  made. 


In  the  reported  case  (Peters  v. 
Buckner,  ante,  543),  it  is  held  that, 
under  the  provisions  of  the  Federal 
and  Missouri  Constitutions  prohibit- 
ing the  taking  of  privato  property  for 
public  use  without  just  compensatioi}» 
where  lots  in  a  tract  of  land  are 
platted  and  sold  by  a  land  company 
subject  to  the  restriction  that  the  lots 
are  to  be  used  only  for  residential 
purposes,  the  rights  conferred  on  the 
lot  owners  by  such  restriction  are 
property  rights  which  cannot  be  taken 
or  damaged  without  just  compensa- 
tion being  paid  therefor;  and  that,  on 
the  condemnation  by  a  city  of  certain 
of  the  lots  for  the  purpose  of  erecting 
a  schoolhouse  thereon,  the  other  lot 
owners  are  entitled  to  compensation 
for  the  loss  of  the  easement  created 
by  such  restriction. 


The  holding  of  the  reported  case 
finds  support  in  several  other  de- 
cisions. Thus,  in  Allen  v.  Detroit 
(1911)  167  Mich.  464,  36  L.RJ^.(N.S.) 
890,  133  N.  W.  317,  it  was  held  that 
the  erection  by  a  city  of  a  fire-engine 
house  on  property  purchased  by  it,  but 
restricted  to  residential  purposes,  was- 
a  taking  of  private  property  for  public 
use  without  just  compensation,  and 
that  the  owners  of  the  lots  for  the 
benefit  of  which  the  restriction  was 
imposed  were  entitled  to  compensa- 
tion. The  court  said:  ''Building^ 
restrictions  are  private  property,  an 
interest  in  real  estate  in  the  nature  of 
an  easement,  go  with  the  land,  and  are 
a  property  right  of  value,  which  can- 
not be  taken  for  the  public  use  with*- 
out  due  process  of  law  and  compensa* 
tion  therefor." 
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So,  in  Ladd  v.  Boston  (1890)  151 
Mass.  585,  21  Am.  St.  Rep.  481,  24  N. 
E.  858,  it  was  held  that  a  city  which 
had  condemned  certain  lots  for  a  new 
courthouse  must  make  compensation 
to  a  neighboring  landowner  for  the 
destruction  of  an  easement  in  his 
favor  of  light  and  air,  created  by  a 
restrictive  covenant  entered  into  by 
the  owners  of  the  lots  taken  that  the 
lots  should  not  be  built  on  beyond  a 
certain  line. 

Likewise,  it  has  been  held  that 
where  a  railroad  company  bought  lots 
in  a  tract  of  land  which  was  subject  to 
several  restrictions,  including  a  pro- 
hibition against  the  erection  of  any 
building  or  structure  for  business 
purposes,  and  built  there  an  electric 
railroad,  operating  and  maintaining 
the  same,  there  was  a  violation  of  the 
restrictive  agreement,  entitling  the 
other  lot  owners  in  the  tract  to  com- 
pensation. Flynn  v.  New  York,  W.  & 
B.  R.  Co.  (1916)  218  N.  Y.  140,  112 
N.    E.    913,    Ann.    Cas.    1918B,    588. 

In  a  few  cases,  however,  it  has  been 
held  that  the  rights  conferred  by  a 
building  restriction  or  restrictive  cov- 
enant are  not  property  rights,  for 
a  taking  of  which  compensation  must 
be  made.  Thus,  in  United  States  v. 
Certain  Lands  (1899)  112' Fed.  622, 
it  appeared  that  several  lots  in  a  tract 
of  land  which  were  sold  by  a  land 
company  subject  to  restrictions  or  con- 
ditions that  they  would  not  be  used 
for  certain  specified  purposes,  includ- 
ing the  erection  and  maintenance 
of  various  kinds  of  manufacturing 
plants,  foundries,  breweries,  and  the 
like,  were  condemned  by  the  United 
States  for  the  construction  of  fortifica- 
tions for  coast  defense.  It  was  held 
that  the  owners  of  other  lots  in  the 
tract  had  no  right  to  compensation. 
The  court  said:  "As  each  owner  of 
land  holds  his  property  subject  to 
the  devesting  of  his  title  through  the 
action  of  the  state  or  of  the  United 
States,  based  on  public  necessity,  can 
he,  by  any  means,  directly  or  indirect- 
ly, impose  upon  the  state  or  the 
United  States  the  burden  of  com- 
pensating him  for  damage  resulting 
from  that  public  use  which  does  not 
directly  invade  his  land?    ...    If 


such  a  right  can  exist  against  the 
state  or  nation,  and  can  be  considered 
property,  then  only  a  mere  device  of 
conveyancing  is  necessary  to  defeat 
entirely  the  rule  that  depreciation  of 
property  incidental  to  a  public  use 
does  not  constitute  a  'taking ;'  for  pri- 
vate deeds  may  then  provide  in  ex- 
press terms  against  such  uses  as  may 
be  necessary  in  case  the  government 
exercises  the  right  of  eminent  domain. 
If  these  private  covenants  are,  as 
against  the  government  and  state,  to 
be  recognized  as  property,  then  the 
government,  by  taking  such  uses, 
takes  private  property,  and  must  make 
compensation,  i  .  .  While  the 
owners  may  so  contract  as  to  control 
private  business,  and  thereby  increase 
the  value  of  their  estates,  they  are  not 
entitled  so  to  contract  as  to  control 
the  action  of  the  government,  or  to 
increase  the  values  of  their  lands  by 
any  expectation  or  belief  that  the 
government  will  not  carry  on  public 
works  in  their  vicinity,  or  that,  in  case 
it  does,  it  will  compensate  them  for 
the  loss  due  to  the  defeat  of  their 
expectation  that  it  would  not.  .  .  . 
It  would  seem  entirely  immaterial 
whether  private  persons  had  con- 
tracted with  reference  to  this  subject 
or  not,  Each  landowner  holds  his 
estate  subject  to  the  public  necessity 
for  the  exercise  of  the  right  of  eminent 
domain  for  public  purposes.  He  can- 
not evade  this  by  an  agreement  with 
his  neighbor,  nor  can  his  neighbor 
acquire  a  right  from  a  private  in- 
dividual which  imposes  a  new  burden 
upon  the  public  in  the  exercise  of  the 
right  of  eminent  domain."  In  an 
affirming  opinion,  Wharton  v.  United 
States  (1907)  83  C.  C.  A.  58,  153  Fed. 
876,  the  court  held  that  the  restric- 
tions in  question  were  not  to  be  con- 
strued as  having  reference  to  ordinary 
public  works,  but  related  merely  to 
what  might  be  done  in  their  indi- 
vidual interests  by  persons  or  business 
corporations,  so  that,  for  a  taking  of 
the  lands  by  the  government  for  a 
public  purpose,  the  other  lot  owners 
were  not  entitled  to  compensation. 
Likewise,  in  Doan  v.  Cleveland 
Short  Line  R.  Co.  (1915)  92  Ohio  St. 
461, 112  N.  E.  505,  the  court  stated  the 


556 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


facts  and  its  conclusion  as  follows: 
"The  case  at  bar  ...  is  one  at  law, 
in  which  plaintiff  seeks  to  recover 
•compensation  by  way  of  damages 
resulting  from  the  taking  of  an  al- 
leged property  right  which  she  claims 
to  have  had  in  the  lots  of  the  defend- 
ant, a  railroad  company,  organized 
under  the  laws  of  the  state,  and 
possessing  the  right  of  eminent  do- 
main. It  is  the  owner  of  a  number  o{ 
lots  in  the  allotment,  and,  at  the  time 
of  the  commencement  of  this  action, 
WAS  building  a  railroad  on  and  over 
its  property.  It  was  devoting  these 
lots  to  a  public  use.  If  plaintiff  is 
entitled  to  compensation  by  way  of 
damages  by  reason  of  the  use  of  this 
property  by  the  railroad  company,  a 
right  must  grow  out  of  the  covenant 
in  the  deeds  of  the  allotter  and  the 
general  plan  adopted  which  restrict 
the  use  of  the  property  to  residence 
purposes.  If  such  restriction  is  not 
to  be  construed  as  preventing  the  use 
of  the  property  for  public  purposes, 
then  of  course  there  is  no  violation  on 
the  part  of  the  defendant,  and  it 
follows  that  no  recovery  can  be  had. 
If,  on  the  other  hand,  it  is  to  be  con- 
strued as  prohibiting  the  use  of  the 
property  for  any  purpose  other  than 
that  of  residence,  it  would  prevent  a 
public  use  of  the  lots,  and  thereby 
defeat  the  right  of  eminent  domain. 
No  covenant  in  a  deed  restricting  the 
real  estate  conveyed  to  certain  uses 
and  preventing  other  uses  can  operate 
to  prevent  the  state,  or  any  body 
politic  or  corporation  having  the 
authority  to  exercise  the  right  of 
eminent  domain,  from  devoting  such 
property  to  a  public  use.  The  right 
of  eminent  domain  rests  upon  public 
necessity,  and  a  contract  or  covenant 
or  plan  of  allotment  which  attempts 
to  prevent  the  exercise  of  that  right 
is  clearly  against  public  policy,  and  is 
therefore  illegal  and  void.  Plaintiff's 
right  to  compensation,  if  it  exists, 
must  be  based  upon  the  restrictive 
covenant  in  the  deeds  and  the  general 
plan  adopted.  To  give  to  plaintiff 
this  right,  we  would  be  compelled  to 


recognize  a  right  existing  under  what 
we  hold  to  be  an  invalid  restriction. 
.  .  .  We  are  constrained  to  the  con- 
clusion that  restrictive  covenants  in 
deeds  or  a  general  plan  for  the  im- 
provement of  an  allotment  cannot  be 
construed  to  prevent  the  use  of  the 
lots  for  public  purposes,  and,  as 
against  the  state  or  any  of  its  agencies 
which  are  vested  with  the  right  of 
eminent  domain,  are  illegal  and  void, 
confer  no  property  right,  and  cannot 
be  the  basis  of  a  claim  for  damages." 

See  also  Herr  v.  Board  of  Education 
(1912)  82  N.  J.  L.  610,  83  Atl.  173,  the 
official  syllabus  whereof  says:  "The 
owner  of  a  tract  not  taken  by  con- 
denmation  proceedings  cannot  be  al- 
lowed for  damages  caused  by  the  con- 
demnation of  land  of  another  owner 
that  is  restricted  by  covenants  for  the 
benefit  of  the  tract  not  taken." 

In  England,  it  has  been  held,  under 
the  Lands  Clauses  Consolidation  Act 
of  1845,  that  a  railway  company 
taking  property  subject  to  restrictive 
covenants  that  buildings  of  a  specified 
character  will  not  be  erected  thereon, 
and  that  a  certain  portion  of  the  land 
will  not  be  used  for  the  erection  of 
any  building  or  part  thereof,  must 
compensate  the  owner  of  adjoining 
land  for  the  construction  of  a  railway 
embankment  on  the  land  taken.  Long 
Eaton  Recreation  Grounds  Co.  v.  Mid- 
land R.  Co.  [1902]  2  K.  B.  574,  71  L.  J. 
K.  B.  N.  S.  (Eng.)  837,  86  L.  T.  N.  S. 
873,  50  Week.  Rep.  693,  67  J.  P.  1,  18 
Times  L.  R.  743.  And  see  Kirby  v. 
School  Bd.  [1896]  1  Ch.  (Eng.)  437,  65 
L.  J.  Ch.  N.  S.  376,  74  L.  T.  N.  S.  6, 
60  J.  P.  182.  However,  in  Baily  v.  De 
Crespigny  (1869)  L.  R.  4  Q.  B.  Div* 
180,  38  L.  J.  Q.  B.  N.  S.  98,  19  L.  T.  N. 
S.  681, 17  Week.  Rep.  494,  15  Eng.  RuL 
Cas.  799,  there  is  a  dictum  to  the  effect 
that  compensation  for  the  breach  of 
collateral  restrictive  covenants,  result- 
ing from  the  compulsory  taking  of 
lands  under  the  Lands  Clauses  Con- 
solidation Act,  will  not  be  awarded 
to  one  injured  by  such  breach. 

L.  P.  C. 
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LESTER  KEETER,  Plff .  in  Err., 

V. 

STATE  OF  OKLAHOMA  EX  REL.  BEN  F.  SAYE,  County  Attorney. 

■ 

Oklahoma  Supreme  dnivt-^May  aif  192tm 
(—  Okla.  — ,  198  Pac,  866.) 

Jury  —  seizure  of  property  —  jury  trial. 

1.  Section  2,  chap.  188,  Laws  1917,  which  provides,  "The  court  havingr 
jurisdiction  of  the  property  so  seized  shall  without  a  jury  order  an  im- 
mediate hearing  as  to  whether  the  property  so  seized  was  being .  used  for 
unlawful  purposes,  and  take  such  legal  evidence  as  is  offered  on  each 
behalf  and  determine  the  same  as  in  civil  cases,''  is  repugnant  to  the  7th 
Amendment  of  the  Federal  Constitution  of  the  United  States  aiid  §  19^ 
art.  2,  of  the  Constitution  of  the  state  of  Oklahoma,  because  It  violates 
the  provisions  of  said  Constitution  guaranteeing  the  right  of  trial  by 
jury,  and  is  therefore  void  to  the  extent  that  it  abridges  the  right  of 
trial  by  jury. 

[See  note  on  this  question  beginning  on  page  668.] 


—  right  —  what  determines. 

2.  The  right  to  trial  by  jury,  de- 
clared inviolate  by  §  19,  art.  2,  of  the 
Constitution  of  Oklahoma,  except  as 
modified  by  the  Constitution  itself, 
has  reference  to  the  right  as  it  ex- 
isted in  the  territories  at  the  time  of 
the  adoption  of  the  Constitution,  and 
the  right  to  a  jury  trial  therein  re- 
ferred to  was  not  predicated  upon  the 
statutes  existing  in  the  territories  at 
that  time,  but  the  right  as  guaranteed 
under  the  Federal  Constitution  and 
according  to  the  course  of  the  com- 
mon law. 

[See  16  R.  C.  L.  194.] 

Trial  —  forfeiture  —  method  of  pro- 
cedure. 

3.  In  an  action  for  the  forfeiture  of 
property  under  chapter  188,  Laws 
1917,  wherein  the  claimant  of  said 
property,  or  party  interested  in  the 
same,  files  proper  pleading,  raising 
an  issue  of  fact  sufficient  to  consti- 
tute a  defense  to  a  right  of  the  state 

Headnotes  by  Kennamer,  J. 


to  forfeit  said  property,  such  party  is 
entitled  to  a  jury  trial,  and  it  being 
provided  in  said  act  that, the  court 
may  determine  said  action  as  a  civil 
case  authorizes  the  court  to  proceed, 
with  said  cause  as  provided  for  the 
trial  of  any  other  civil  action: 
[See  12  R.  C.  L.  133.] 

Evidence  —  insufficiency  —  dismissal 
of  action. 

4.  In  an  action  to  forfeit  an  auto- 
mobile, under  chapter  188,  Laws  1917^ 
where  the  evidence  introduced  on  be- 
half of  the  state  fails  to  show  that 
said  automobile  was  used  in  trans- 
porting prohibited  liquor  from  one 
place  to  another  in  this  state,  as  pro- 
vided in  §  1  of  said  act,  and  that  the 
claimant,  at  the  close  of  the  evidence 
introduced  by  the  state,  demurs  to  the 
evidence,  it  is  the  duty  of  the  trial 
court  to  sustain  the  demurrer  and  dis- 
miss the  action.  The  evidence  in  this 
cause  examined;  held  ipsufiicient  to 
support  the  judgment  of,  the  court. 


(Kane,  Johnson,  and  McNeiU,  JJ.,  dissent.) 


Error  to  the  District  Court  for  Jefferson  County  (Jones,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  forfeit  an  auto^ 
mobile  alleged  to  have  been  used  by  claimant  to  convey  intoxicating 
liquors  in  violation  of  law.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. . 
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Messrs.  Bridges  &  Vertrees  and  J. 
H.  Harper  for  plaintiff  in  error. 

Kennamer,  J.,  delivered  the  opin<> 
ion  of  the  court: 

This  action  was  instituted  in  the 
county  court  of  Jefferson  county  by 
the  county  attorney  of  said  county 
on  the  28th  day  of  October,  1917,  to 
forfeit  to  the  state  of  Oklahoma 
one  "Hudson  Super-six  automobile." 
The  material  part  of  the  petition 
filed  in  this  proceeding  is  as  fol- 
lows, to  wit :  "That  on  the  26th  day 
of  October^  1917,  the  said  Hugh 
Treadwell  and  George  AUman  seized 
and  took  into  their  possession  and 
custody  one  Hudson  Super-six  auto- 
mobile. No. ;  that  at  the  time  it 

was  so  seized  it  was  being  used  by 
one  Lester  Keeter,  herein  defendant, 
to  convey  intoxicating  liguor  into 
Jefferson  county,  state  of  Oklahoma, 
in  violation  of  the  prohibitory  laws 
of  the  state  of  Oklahoma ;  that  such 
conveyance  occurred  in  the  presence 
of  said  affiant  and  the  said  George 
Allman  at  the  ferry  on  Red  river, 
about  5  miles  southwest  of  the  city 
of  Waurika,  Jefferson  county,  Okla- 
homa." 

Lester  Keeter  filed  answer  and 
interplea  to  the  petition,  alleging 
that  he  was  the  owner  and  entitled 
to  the  immediate  possession  of  the 
car  in  controversy,  denying  that  he 
had  ever  used  the  same  in  violation 
of  the  prohibitory  laws  of  the  state 
of  Oklahoma,  and  alleging  the  value 
of  the  car  to  be  $1,750.  The  cause 
was  transferred  to  the  district 
court,  and  on  the  3d  day  of  Novem- 
ber, 1917,  said  cause  was  called  for 
trial  before  Honorable  Cham  Jones, 
district  judge,  and  the  state  ap- 
peared by  Ben  F.  Saye,  county  at- 
torney, and  announced  ready  for 
trial ;  the  claimant  and  interpleader, 
Lester  Keeter,  appeared  in  person, 
and  by  his  attorneys  moved  the 
court  to  grant  the  claimant  a  trial 
by  jury  of  the  controverted  issues  in 
the  cause,  which  demand  was  by  the 
court  overruled,  and  claimant  ex- 
cepted. Ayfter  the  introduction  of 
the  testimony  on  behalf  of  the  state 
the  claimant  demurred  to  the  tes- 
timony,  which    demurrer   was   by 


the  court  overruled  and  exceptions 
allowed.  Judgment  was  entered 
forfeiting  the  car.  The  claimant, 
Lester  Keeter,  prosecutes  this  ap- 
peal. Two  questions  are  presented 
for  decision:  First,  did  the  court 
err  in  refusing  to  grant  the  claimant 
a  trial  of  the  controverted  issues  by 
a  jury?  Second,  did  the  court  err 
in  overruling  the  claimant's  demur- 
rer to  the  testimony  of  the  state? 
We  will  first  consider  the  question 
presented  on  the  right  of  trial  by  a 
juiy  by  the  claimant  in  this  cause. 
This  proceeding  is  prosecuted  under 
chapter  188  of  the  Session  Laws  of 
1917,  which  reads  as  follows: 

"Section  1.  All  vehicles,  including 
automobiles,  and  all  animals  used  in 
hauling  or  transporting  any  liquor 
the  sale  of  which  is  prohibited  by 
the  laws  of  this  state,  from  one  place 
to  another  in  this  state  in  violation 
of  the  laws  thereof,  shall  be  forfeit- 
ed to  the  state  by  order  of  the  court 
issuing  the  process  by  virtue  of 
which  such  vehicle  and  animals  were 
seized,  or  before  which  the  persons 
violating  the  law^  or  the  vehicles  or 
animals  are  taken  by  the  officer  or 
the  officers  making  the  seizure. 

"Sec.  2.  The  court  having  juris- 
diction of  the  proi)erty  so  seized 
shall  without  a  jury  order  an  imme- 
diate hearing  as  to  whether  the 
property  so  seized  was  being  used 
for  unlawful  purposes,  and  take 
such  legal  evidence  as  are  offered  on 
each  behalf  and  determine  the  same 
as  in  civil  cases.  Should  the  court 
find  from  a  preponderance  of  the 
testimony  that  the  property  so 
seized  was  being  used  for  the  unlaw- 
ful transportation  of  liquor  under 
the  laws  of  this  state,  it  shall  render 
judgment  accordingly  and  declare 
said  property  forfeited  to  the  state 
of  Oklahoma.  Thereupon,  said 
property  shall,  under  the  order  of 
said  court,  be  sold  by  the  officer 
having  the  same  in  charge  after  ten 
days'  notice  published  in  a  daily 
newspaper  of  the  county  wherein 
said  sale  is  to  take  place,  or  if  no 
daily  newspaper  is  published  in  said 
county,  then  by  posting  five  notices 
in  conspicuous  places  in  the  city  or 
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town  wherein  such  sale  is  to  be 
made.  Such  sales  shall  be  for 
cash. 

It  is  contended  by  counsel  for  the 
claimant,  plaintiff  in  error  in  this 
cause,  that  §  2  of  said  act  of  the  leg- 
islature of  1917,  supra,  which  denies 
to  the  claimant  the  right  of  a  trial 
by  jury,  violates  §  19,  art.  2,  of  the 
Constitution  of  the  state  of  Okla- 
homa, which  is  as  follows:  'The 
right  of  trial  by  jury  shall  be  and 
remain  inviolate,  and  a  jury  for  the 
trial  of  civil  and  criminal  cases  in 
courts  of  record,  other  than  county 
courts,  shall  consist  of  twelve  men ; 
l}ut,  in  county  courts  and  courts  not 
of  record,  a  jury  shall  consist  of  six 
men.  This  section  shall  not  be  so 
construed  as  to  prevent  limitations 
being  fixed  by  law  upon  the  right 
of  appeal  from  judgments  of  courts 
not  of  record  in  civil  cases  concern- 
ing causes  of  action  involving  less 
than  twenty  dollars.  In  civil  cases, 
and  in  criminal  cases  less  than  fel- 
onies, three  fourths  of  the  whole 
number  of  jurors  concurring  shall 
have  power  to  render  a  verdict.  In 
all  other  cases  the  entire  number  of 
jurors  must  concur  to  render  a  ver- 
dict. In  case  a  verdict  is  rendered 
by  less  than  the  whole  number  of 
jurors,  the  verdict  shall  be  in  writ- 
ing and  signed  by  each  juror  concur- 
ring therein.*' 

This  court  has  heretofore  con- 
strued §  19,  supra,  but  upon  a  care- 
ful examination  of  the  decisions  we 
are  convinced  that  the  decisions  con- 
struing said  section  are  not  in  har- 
mony. In  the  case  of  Baker  v.  New- 
ton, 27  Okla.  445,  112  Pac.  1038, 
Mr.  Justice  Hayes,  delivering  the 
opinion  of  the  court,  said : 

"The  question  therefore  arises: 
What  constitutes  a  trial  by  jury  as 
guaranteed  by  the  Constitution? 
This  question  has  been  under  inves- 
tigation by  many  courts  of  the  na- 
tion, both  state  and  Federal,  and 
there  is  unanimity  in  the  opinions 
that  the  right  of  trial  by  jury  se- 
cured by  the  constitutions  of  the  va- 
rious states  is  simply  the  right  to  a 
trial  by  jury  constituted  substantial- 
ly and  with  the  same  elements  and 


incidents  as  existed  when  the  Consti- 
tution was  adopted.  Carroll  v.  By- 
ers,  4  Ariz.  158,  36  Pac.  499 ;  State 
ex  rel.  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 
Withrow,  133  Mo.  500,  34  S.  W.  245, 
36  S.  W.  43 ;  Byers  v.  Com.  42  Pa. 
89;  Plimpton  v.  Somerset,  33  Vt. 
283.  *The  trial  by  jury  secured  to 
the  subject  by  the  Constitution  is  a 
trial  according  to  the  course  of  com- 
mon law,  and  the  same  in  substance 
as  that  which  was  iii  use  when  the 
Constitution  was  formed.'  East 
Kingston  v.  Towle,  48  N.  H.  64,  97 
Am.  Dec.  575,  2  Am.  Rep.  174.  See 
also  Copp  V.  Henniker,  55  N.  H.  179, 
20  Am.  Rep.  194 ;  Hagany  v.  Cohen, 
29  Ohio  St.  82.  Judge  Cooley,  dis- 
cussing these  provisions,  said :  ^AU 
the  state  constitutions  preserve  the 
right  of  trial  by  jury,  for  civil  as 
well  as  for  criminal  cases,  with  such 
exceptions  as  are  specified,  and 
which  for  the  most  part  consist  in 
such  cases  as  are  of  small  conse- 
quence, and  are  triable  in  inferior 
courts.  The  constitutional  provi- 
sions do  not  extend  the  right;  they 
only  secure  it  in  the  cases  in  which 
it  was  a  matter  of  right  before. 
But,  in  doing  this,  they  preserve  the 
historical  jury  of  twelve  men  with 
all  its  incidents,  unless  a  contrary 
purpose  clearly  appears.'  Cooley, 
Const.  Lim.  589. 

"The  territory  now  embraced 
within  the  territorial  limits  of  the 
state  was,  before  the  admission  of 
the  state,  by  virtue  of  §  3,  art.  4,  of 
the  Federal  Constitution,  under  the 
jurisdiction  of  Congress,  with  pow- 
er to  make  all  needful  rules  and  reg- 
ulations with  respect  thereto.  By 
§  31  of  Act  of  Congress,  May  2, 1890 
'(25  Stat,  at  L.  chap.  182,  p.  81) ,  the 
Constitution  of  the  United  States 
was  specifically  put  in  force  in  the 
Indian  territory.  The  same  act  au- 
thorized the  establishment  of  an 
organized  territorial  government  in 
Oklahoma  territory.  Section  6  con- 
fers upon  the  territorial  legislature 
power  over  all  rightful  subjects  of 
legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United 
States.  See  Bradford  v.  Territory, 
1  Okla.  366,  34  Pac.  66.    By  these 
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statutory  provisions  the  Federal 
Constitution,  if  it  did  not  operate  ex 
proprio  vigore  in  this  jurisdiction 
before  the  admission  of  the  state, 
was  put  in  force  and  the  people  were 
guaranteed  by  the  7th  Amendment 
thereto  the  right  of  trial  by  jury. 
American  Pub.  Co.  v.  Fisher,  166  U. 
S.  464,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618.  That  Amendment  pro- 
vides: ^In  suits  at  common  law, 
where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved. 
.  .  .  '  As  to  what  constitutes  the 
'trial  by  jur/  here  preserved  has 
been  decided  in  the  Supreme  Court 
of  the  United  States.  The  jury  must 
consist  of  twelve  men,  who  shall  be 
unanimous  in  their  verdict.  The 
trial  must  be  under  the  superintend- 
ence of  a  judge  empowered  to  in- 
struct them  in  the  law  and  to  set 
aside  their  verdict,  if,  in  his  opin- 
ion, it  is  against  the  evidence  or  the 
law.  American  Pub.  Co.  v.  Fisher, 
supra;  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  43  L.  ed.  873,  19  Sup. 
Ct.  Rep.  580.  Power  of  the  trial 
judge  to  instruct  the  jury  upon  the 
law,  and  to  set  the  verdict  aside  if 
it  is  against  the  law  or  evidence,  is 
as  much  an  essential  element  of  a 
trial  by  jury  as  twelve  men  and 
unanimity  in  their  verdict.  Luce  v. 
Garrett,  4  Ind.  Terr.  54,  64  S.  W. 
613.  Trial  by  jury  in  the  Indian 
territory  and  Oklahoma  territory,  at 
the  time  of  the  adoption  of  the  Con- 
stitution, was  attended  by  all  these 
incidents.  It  is  true  that  in  the 
trials  in  probate  and  justice  courts 
of  Oklahoma  territory  the  jury  con- 
sisted of  six  men,  and  the  justice  of 
the  peace  was  without  power  to  in- 
struct the  jury;  and  in  commission- 
ers' courts  of  the  Indian  territory, 
while  the  jury  might  consist  of 
twelve  men,  it  generally  consisted  of 
six,  and  the  United  States  commis- 
•  sioner  was  without  power  to  in- 
struct the  jury  or  to  hear  or  grant 
a  motion  for  a  new  trial ;  but  from 
all  these  courts  an  appeal  was  al- 
lowed by  the  statute  to  a  court 
where  a  trial  with  all  the  foregoing 
elements  and  incidents  could  be  had. 


and  the  mandate  of  the  7th  Amend- 
ment thereby  observed.  America 
Pub.  Co.  V.  Fisher  and  Luce  v.  Gar-- 
rett,  supra ;  Dennee  v.  McCoy,  4  Ind. 
Terr.  233,  69  S.  W.  858.  As  before- 
stated,  under  the  Code  of  Civil  Pro- 
cedure  governing  the  trial  of  causes 
before  the  justices  of  the  peace  in 
Oklahoma  territory,  the  jury  was 
composed  of  six  men,  and  the  justice- 
is  prohibited  from  instructing  the 
jury  either  upon  the  law  or  the 
facts.  Sections  5019  and  5028,  Wil- 
son's Rev.  &  Anno.  Statutes. 

"It  would  follow  that  if  trial  by  a 
jury  is  preserved  by  the  state  Con- 
stitution,  as  it  existed  at  the  time  of 
the  adoption  of  the  Constitution,  the 
jury  trial,  under  the  justice  proce- 
dure, would  fail  to  contain  all  the 
essential  elements  of  such  trial. 
The  7th  Amendment  to  the  United 
States  Constitution  is,  however,  a 
limitation  only  upon  the  powers  of 
the  Federal  government,  and  does 
not  affect  the  powers  of  the  state; 
and  the  states  may  provide  for  a 
different  trial  than  that  preserved 
by  the  Amendment  to  the  citizens  of 
the  United  States.  The  constitu- 
tional provision  preserving  trial  by 
jury  in  this  state  specifically  elim- 
inates some  of  the  features  thereof 
as  it  existed  before  the  admission  of 
the  state.  Section  19,  art.  2,  after 
providing  that  the  right  of  trial  by 
jury  shall  be  and  remain  inviolate^ 
specifically  provides  that  in  county 
courts  and  courts  not  of  record  a 
jury  shall  consist  of  six  men ;  and  in 
all  civil  cases,  and  in  criminal  cases 
less  than  felonies,  three  fourths  of 
the  whole  number  of  jurors  shall 
have  power  to  render  a  verdict.  By 
these  provisions  unanimity  in  the 
verdict  is  no  longer  required  in  any 
civil  case,  and  the  number  constitut- 
ing the  jury,  as  to  county  courts,  is 
reduced  from  twelve  to  six ;  but,  ex- 
cept as  to  these  two  important 
changes  in  the  features  of  the  jury 
trial  as  it  existed  at  common  law, 
the  preceding  clause  of  the  section 
provides  that  the  trial  by  jury  shall 
be  and  remain  inviolate.  It  was  evi- 
dently intended  by  such  declaration 
of  right  that  those  essential  features 
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of  the  jury  trial  as  existed  before 
the  adimssion  of  the  state,  not  spe- 
cifically modified  by  the  Constitu- 
tion, should  be  preserved/' 

Upon  a  careful  consideration  of 
this  case  and  the  authorities  cited 
therein,  it  is  obvious  that  the  rule 
is  well  established  that  under  §  19 
of  the  Bill  of  Rights  of  the  Consti- 
tution tiiat  the  trial  by  jury  secured 
to  the  citizens  of  this  state  is  the 
same  right  to  a  trial  by  jury  as  ex-^ 
isted  upon  the  admission  of  Okla- 
homa into  the  Union  as  a  state,  and 

jury-rirtt-  *h®  ^amo  right  as  a 
what  de-  trial  by  jury  accord- 

the  common  law  as  it  existed  when 
the  Constitution  of  the  state  was 
adopted,  except  as  modified  by  the 
provisions  of  the  Constitution;  and 
it  has  been  almost  uniformly  held 
by  the  Federal  and  state  courts  that 
the  claimants  in  this  class  of  cases 
are  entitled  to  a  trial  by  jury,  and 
that  acts  depriving  them  of  that 
right  violate  both  the  state  and  Fed- 
eral Constitutions,  and  are  void. 
Gamhart  v!  United  States,  16  Wall. 
162-166,  21  L.  ed.  275,  276 ;  United 
States  V.  Athens  Armory,  2  Abb.  U. 
S.  129,  Fed.  Cas.  No.  14,473 ;  Colon 
V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302. 

In  the  case  of  One  Cadillac  Auto. 
V.  State,  75  Okla.  134,  182  Pac.  227, 
this  court  held  that  the  claimant  was 
not  entitled  to  a  trial  by  jury,  and 
that  §  2  of  chapter  188  of  the  Ses- 
sion Laws  of  1917  was  not  repug- 
nant to  the  Constitution,  but  the 
decision  adhered  to  the  rule  an- 
nounced in  the  case  of  Baker  v.  New- 
ton, 27  Okla.  445,  112  Pac.  1034, 
that  §  19  of  the  Bill  of  Rights  pre- 
served to  the  people  of  this  state  the 
right  of  a  trial  by  a  jury  according 
to  the  course  of  the  common  law  as 
it  existed  upon  the  admission  of 
Oklahoma  into  the  Union,  except 
where  the  right  was  modified  by  oth- 
er provisions  of  the  Constitution; 
and  the  opinion  in  part  is  as  follows : 
"At  common  law,  in  case  of  a  for- 
feiture of  real  estate,  it  was  neces- 
sary   that    jury    should    try    the 

question  as  .to  whether  a  forfeiture 
17  A.L.R.— 36. 
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should  be  decreed.  2  Bl.  Com.  chap. 
18,  p.  271.  There  were  numerous 
instances,  however,  where  summary 
proceedings  were  disposed  of  with- 
out the  aid  of  a  jury.  4  Bl.  Com. 
chap.  20,  p.  280;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499.  In  all  of  the  states  of 
the  American  Union,  it  has  been  the 
practice  to  try  persons  charged  with 
petty  offenses  before  police  magis- 
trates who  determine  the  question 
of  guilt  and  mete  out  proper  punish- 
ment without  the  intervention  of  a 
jury,  and  it  has  never  been  treated 
by  any  of  the  courts  as  an  infraction 
of  the  constitutional  guaranty  of  the 
right  to  a  trial  by  jury;  and  the 
summary  abatement  of  nuisance 
without  judicial  process  or  proceed- 
ing was  well  known  to  the  common 
law  long  prior  to  the  adoption  of  the 
Federal  or  any  of  the  state  con- 
stitutions, and  it  has  never  been 
supposed  that  the  constitutional 
guaranty  of  a  jury  trial  was  intend- 
ed to  interfere  with  this  jurisdiction 
and  power.  Lawton  v.  Steele,  su- 
pra. In  the  last-cited  case,  the  Su- 
preme Court  of  the  United  States 
enumerated  certain  instances  in 
which  summary  proceedings  were 
resorted  to  without  the  intervention 
of  a  jury;  among  them,  the  killing 
of  diseased  cattle,  pulling  down 
houses  in  the  path  of  a  conflagra- 
tion, the  destruction  of  decayed 
fruits,  fish,  unwholesome  meats,  in- 
fected clothing,  obscene  books,  pic- 
tures, or  instruments  which  can  on- 
ly be  used  for  illegal  purposes.  The 
court  observed  that  it  was  not  easy 
to  draw  the  line  between  cases 
where  property  illegally  used  might 
be  destroyed  summarily,  and  where 
judicial  proceedings  were  necessary 
for  its  condemnation.  That  case  in- 
volved the  constitutionality  of  an 
act  of  the  legislature  of  the  state  of 
New  York  (Laws  1880,  chap.  591, 
as  amended  by  Laws  1883,  chap. 
317)  entitled,  *An  Act  for  the  Ap- 
pointment of  Game  and  Fish  Pro- 
tectors,' which  authorized  the  pro- 
tectors to  seize,  remove,  and  destroy 
any  net,  pound,  or  other  means  or 
device  for   capturing   or  catching 
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fish  in  violation  of  the  laws  of  the 
state.  A  game  and  fish  protector 
had  destroyed  certain  nets  taken  in 
unlawful  fishing,  and  his  authority 
to  do  so  was  upheld.  A  common  il- 
lustration of  legislation  of  this  kind 
is  the  passage  of  laws  providing  for 
summary  seizure  and  destruction  of 
intoxicating  liquors  kept  and  intend- 
ed for  illegal  sale,  and  the  fixtures 
used  in  connection  with  such  illegal 
traffic  and  the  summary  destruction 
of  gambling  paraphernalia.  It  is 
generally  held  that  such  laws  are  not 
invalid  because  they  deny  the  right 
of  trial  by  jury.  Our  attention  is 
called  to  no  decision  by  this  court, 
nor  do  we  know  of  any,  determining 
whether  a  trial  by  jury  existed  in  a 
proceeding  of  this  character  prior  to 
statehood." 

It  is  evident  from  a  reading  of 
that  part  of  the  decision,  as  above 
quoted,  that  the  court  classed  prop- 
erty such  as  horses,  mules,  wagons, 
and  automobiles,  that  are  ordinarily 
used  for  lawful  purposes,  in  the 
same  class  with  property  such  as 
decayed  fruits,  fish,  unwholesome 
meat3,  infected  clothing,  obscene 
books,  pictures,  and  gambling  para- 
phernalia, which  are  ordinarily 
used  for  an  illegal  and  unlawful 
purpose,  and  are  public  nuisances 
per  se.  In  our  judgment  this  was 
error.  While  property  that  is  ordi- 
narily used  for  unlawful  purposes 
and  is  decreed  to  be  a  nuisance  per 
se  may  be  forfeited  without  a  trial 
by  jury  under  the  police  power  of 
the  state,  that  is  altogether  a  differ- 
ent proposition  than  the  right  to 
forfeit  property  that  is  ordinarily 
used  for  lawful  purposes,  wherein 
an  issue  of  fact  may  be  joined  as 
to  whether  or  not  the  property  was 
being  used  for  an  unlawful  purpose. 
It  is  true  that  it  is  not  necessary  in 
every  case  that  a  jury  trial  be  grant- 
ed in  order  to  constitute  due  process 
of  law,  yet  it  is  equally  as  well  set- 
tled that  the  Constitution  of  this 
state  protects  the  citizen  and  his 
property,  lawfully  acquired  and 
lawfully  possessed,  to  the  extent  of 
guaranteeing  to  him  a  jury  trial 
when  the  accusation  is  made  that  he 


has  diverted  his  property  from  its 
ordinary  lawful  use  to  an  illegal  use. 
We  concede  there  are  numerous 
cases  announcing  the  rule  that  pri- 
vate property. may  be  destroyed  in 
a  summary  proceeding,  but  an  ex- 
amination of  this  class  of  cases  dis- 
closes that  all  such  cases  involve  the 
right  to  abate  a  public  nuisance, 
such  as  the  destruction  of  diseased 
cattle  in  order  to  prevent  the  spread 
of  contagious  diseases;  but  in  this 
class  of  cases  the  courts  have  held 
that  if  the  property  destroyed  did 
not  in  fact  constitute  a  nuisance, 
and  if  the  same  was  wron^uUy 
destroyed  by  the  officer  exercising 
quasi  judicial  power,  such  officer 
would  be  liable  to  the  owner  of  the 
property  for  damages ;  and  the  rea- 
son for  the  rule  that  such  quasi 
judicial  officer,  exercising  this  sum- 
mary power,  would  be  liable  for  the 
wron^ul  destruction  of  property,  is 
upon  the  ground  that  the  exercise  of 
such  summary  power  is  limited  by 
the  superior  right  guaranteeing  to 
each  person  immunity  from  having 
his  private  property  rights  invaded 
except  under  the  regular  course  of 
law  sanctioned  by  the  established 
customs  and  usages  of  the  courts. 
Lowe  V.  Conroy,  120  Wis.  151,  97  N. 
W.  942,  66  L.R.A.  907,  102  Am.  St. 
Rep.  983, 1  Ann.  Cas.  342,  and  note. 
If  the  Constitution  fails  to  protect 
a  citizen  from  being  deprived  of 
such  property  as  wagons,  buggies, 
horses,  and  automobiles,  without  the 
right  of  a  trial  by  jury,  where  the 
only  issue  involved  is  whether  the 
owner  of  such  property  is  a  criminal 
and  has  committed  a  criminal  of- 
fense in  the  unlawful  use  of  his 
property,  then  we  know  of  no  case 
that  falls  fairly  within  the  meaning 
of  the  provisions  of  the  Constitution 
under  consideration.  We  would  be 
confronted  with  the  unreasonable 
situation  that  a  deputy  sheriff  could 
file  an  accusation  against  any  farm- 
er in  this  state,  charging  him  with 
having  transported  whisky  in  his 
wagon ;  the  farmer  could  come  into 
court;  being  a  man  whose  reputa- 
tion had  never  been  challenged,  and 
deny   the   accusation   and   demand 
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that  the  issues  joined  be  submitted 

to  a  jury  before  his 
team  be  declared 
forfeited ;  but  under 
§  2  of  the  Act  of  1917,  supra,  the 
right  of  trial  by  jury  must  be  de- 
nied. We  cannot  adhere  to  any  such 
construction  of  the  Constitution  of 
this  state. 

Under  the  statute  under  consid- 
eration, the  adjudication  had  under 
said  act  is  final  unless  appealed  to 
the  supreme  court,  and,  unless  the 
claimant  has  the  right  of  trial  by 
jury  in  the  proceeding  instituted 
before  the  county  or  district  courts 
of  this  state,  there  is  no  court  to 
which  he  may  appeal  where  he  is 
granted  that  right ;  the  result  is  that 
he  is  deprived  of  property  that  is 
ordinarily  used  for  lawful  purposes 
without  the  right  of  trial  by  jury. 
It  is  said  in  the  case  of  One  Cadillac 
Auto.  V.  State,  supra,  that  "a  jury 
trial  is  not  necessary  to  constitute 
due  process  of  law,  for  there  are 
many  civil  causes  in  this  state  that 
are  triable  before  the  court  without 
the  intervention  of  a  jury." 

While  that  is  true,  it  is  equally  as 
well  settled  that,  in  that  class  of 
cases  wherein  a  jury  trial  is  not  nec- 
essary in  order  to  constitute  due 
process  of  law,  that  condition  exist- 
ed on  the  admission  of  Oklahoma  as 
a  state  into  the  Union  and  at  the 
time  of  the  adoption  of  the  Consti- 
tution of  this  state,  and  there  is  no 
escape  from  the  conclusion  that  in 
a  proceeding  of  this  kind,  under  the 
law  as  it  existed  prior  to  statehood, 
the  claimant  would  have,  as  a  matter 
of  right,  been  entitled  to  a  trial  by 
jury  according  to  the  course  of  the 
common  law  and  the  Federal  Consti- 
tution, and,  that  being  true,  that 
right  under  the  Constitution  of  this 
state  remains  with  the  claimant  in 
such  proceedings,  and  the  legisla- 
ture is  without  power  to  take  away 
from  the  citizen  that  protection. 

The  following  cases  (Sothman  v. 
State,  66  Neb.  302,  92  N.  W.  303 ; 
State  V.  McManus,  65  Kan.  720,  70 
Pac.  700)  are  cited  as  authority 
that,  prior  to  the  admission  of  Okla- 
homa into  the  Union,  claimants  of 


this  class  of  cases  were  not  entitled 
to  a  jury  trial.  We  do  not  believe 
the  cases  support  that  view.  The 
first  case  was  construing  the  statute 
of  Nebraska  wherein  the  right  of 
trial  by  jury  was  prescribed  at  the 
time  of  the  adoption  of  the  Constitu- 
tion of  the  state  of  Nebraska,  and 
was  a  liquor  case.  The  last  case  was 
a  liquor  case,  and  the  question  of 
the  right  of  trial  by  jury  was  not 
presented. 

It  is  undisputed  that  the  Consti- 
tution of  the  United  States  and  the 
common  law  were  in  force  through- 
out the  Indian  territory  and  the 
territory  of  Oklahoma  upon  the  ad- 
mission of  Oklahoma  into  the  Union, 
and  the  rule  at  that  time  was  that, 
in  the  trial  of  all  causes  that  did  not 
invoke  the  equitable  or  admiralty 
jurisdiction  of  the  courts,  the  party 
litigant  was  entitled  to  a  jury  trial.. 

In  the  case  of  Parsons  v.  Bedford, 
8  Pet.  433,  7  L.  ed.  732,  the  Supreme 
Court  of  the  United  States  an- 
nounced the  rule  to  be:  "The 
Amendment  to  the  Constitution  of 
the  United  States  by  which  the  trial 
by  jury  was  secured  may,  in  a  just 
sense,  be  well  construed  to  embrace 
all  suits  which  are  not  of  equity  or 
admiralty  jurisdiction,  whatever 
may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal 
rights." 

The  rule  will  be  found  as  fol- 
lows in  12  R.  C.  L.  p.  133 :  "In  the 
trial  of  all  cases  of  seizure,  on  land 
or  on  waters  not  navigable,  the 
court  sits  as  a  court  of  common  law, 
and,  as  in  all  cases  at  common  law 
where  there  are  issues  of  fact  to  be 
determined,  the  trial  must  be  by 
jury.  In  case,  however,  of  seizure 
made  on  navigable  waters,  the  court 
sits  as  a  court  of  admiralty,  and,  as 
in  causes  of  admiralty  and  mari- 
time jurisdiction  generally,  it  is 
settled  that  the  trial  is  to  be  by  the 
court." 

Section  2  of  the  Act  of  1917  under 
consideration  requires  the  action  to 
be  determined  as  civil  cases.  There^ 
fore  we  conclude  that  the  action  is 
one  in  rem  for  the  purpose  of  for- 
feiting property  used  in  violation  of 
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law.  Such  actions  are  as  old  as  the 
common  law  itself,  and  on  the  ad- 
mission of  Oklahoma  into  the  Union 
and  the  adoption  of  the  Constitution 

Triai-f orf eit«.  ??  ^^is  State  such  ac- 
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ing  to  the  course  of  the  common 
law,  and  the  claimant  Would  have 
been  entitled  to  a  jury  trial. 

The  opinion  in  the  case  of  One 
Cadillac  Auto.  v.  State,  supra,  in 
part  is  as  follows : 

"This  proceeding  is  not  an  action 
for  the  recovery  of  specific  real  or 
personal  property,  but  is  a  proceed- 
ing in  rem,  and  is  not  one  of  that 
class  of  cases  where  a  jury  trial  may 
be  claimed  by  virtue  of  §  19,  art.  2, 
of  the  Constitution. 

"In  Shawnee  Nat.  Bank  v.  Unit- 
ed States,  61  C.  C.  A.  509,  249  Fed. 
583,  the  circuit  court  of  appeals  for 
the  eighth  circuit  held,  in  a  proceed- 
ing to  forfeit  an  automobile  seized 
on  land  under  Rev.  Stat.  §  2140 
(Comp.  Stat.  §  4141,  3  Fed.  Stat. 
Anno.  2d  ed.  p.  915),  on  the  ground 
that  it  had  been  used  in  conveying 
intoxicating  liquors  into  the  Indian 
country,  that  the  parties  were  en- 
titled to  the  usual  rights  and  rem- 
edies incident  to  such  an  action, 
including  the  right  to  a  trial  by 
jury.  That  cause  originated  in  the 
district  court  of  the  United  States 
for  the  western  district  of  Okla- 
homa, and  the  right  of  the  parties 
to  a  jury  trial  was  governed  by  the 
rule  prevailing  in  the  Federal 
courts,  and  the  case  is  not  conclu- 
sive of  the  question  in  the  case  at 
bar.  Where  the  property  involved 
is  of  minor  value,  such  as  dice, 
cards,  gambling  tables,  bar  fixtures, 
or  fish  nets,  numerous  decisions 
could  be  cited  where  similar  prop- 
erty was  involved.  At  the  time 
most  of  these  statutes  were  enacted 
and  decisions  construing  them  were 
rendered,  the  automobile  and  truck 
had  not  come  into  general  use,  and 
while  an  automobile  is  a  valuable 
article  of  property,  the  manufacture 
of  which  is  perfectly  lawful,  and 
while  it  is  ordinarily  used  for  lawful 
purposes,  this  does  not  prevent  the 


legislature  from  prohiljiting  the  use 
thereof  in  aid  of  the  illegal  traffic  in 
intoxicating  liquors  and  authorizing^ 
its  summary  destruction  where  such 
illegal  use  has  been  established. 
Lawton  v.  Steele,  152  U.  S.  133,  3a 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
State  V.  O'Neil,  58  Vt.  140,  56  Am. 
Rep.  557,  2  Atl.  586,  6  Am.  Crim. 
Rep.  319." 

It  is  obvious  from  reading  that 
part  of  the  opinion  above  quoted 
that  the  learned  justiee  in  part 
based  the  decision  upon  the  ground 
that  a  proceeding  of  this  kind  is  not 
an  action  for  the  recovery  of  specific 
real  or  personal  property,  but  is  a 
proceeding  in  rem,  and  therefore  is 
not  one  of  that  class  of  cases  where- 
in a  jury  trial  may  be  claimed. 

While  it  is  true  that  the  proceed- 
ing is  not  one  for  the  recovery  of 
personal  property,  the  effect  of  the 
proceeding  is  that,  if  the  state  pre- 
vails in  the  action,  the  owner  of  the 
property  sought  to  be  forfeited  is 
deprived  of  his  property.  We  are 
driven  to  the  conclusion  that  the  ef- 
fect of  the  action  is  to  deprive  the 
owner  of  his  property,  and  it  is  im- 
material what  kind  of  a  proceeding 
it  is ;  whether  in  rem,  libel,  or  quasi 
criminal,  there  can  be  no  mistake  as 
to  the  effect  of  the  action. 

The  case  of  Shawnee  Nat.  Bank  v. 
United  States,  249  Fed.  583,  161  C- 
C.  A.  509,  supra,  referred  to  by  the 
court,  an  action  in  the  eighth  circuit 
court  of  appeals  to  forfeit  an  auto- 
mobile under  Rev.  Stat.  U.  S.  §  2140, 
on  the  ground  that  it  had  been  used 
in  conveying  intoxicating  liquor  into 
the  Indian  country,  supports  the 
rule  that  the  claimant  in  the  case  at 
bar  was  entitled  to  a  trial  hy  a  jury,, 
for  the  reason  it  is  authority  to  the 
effect  that  -upon  the  admission  of 
Oklahoma  as  a  state  into  the  Union, 
and  at  the  time  of  the  adoption  of 
the  Constitution  of  this  state,  in  an 
action  to  forfeit  such  property  as 
automobiles  and  other  vehicles,  the 
claimant  was  entitled  to  a  jury  trial, 
and  it  is  for  the  reason  that  the  rule 
prevailed,  prior  to  the  adoption  of 
our  Constitution,  that  claimants  in 
this  class  of  cases  were  entitled  to 


KEETER  V.  STATE  EX  REL.  SAYE. 

(—  Okla,  — ,  198  Pao.  86$.) 


565 


jury  trials,  that  the  right  may  be 
claimed  since  the  adoption  of  the 
Constitution,  and  was  the  right  that 
the  Constitution  guaranteed  should 
remain  inviolate. . 

.  In  the  case  of  State  ex  rel.  West  v. 
Cobb,  24  Okla.  662,  24  L.R.A.(N.S.) 
639,  104  Pac.  361,  in  an  opinion  de- 
livered by  Mr.  Justice  Dunn,  this 
court  said: 

"It  is  insisted  by  the  attorney 
general  that  the  defendant  is  not 
entitled  to  a  jury  trial  herein  as  a 
matter  of  right,  and  that,  if  he  is 
entitled  to  a  jury  trial,  the  machin- 
ery of  the  court  is  adequate  to  grant 
it  to  him.  Section  19,  art.  2,  of  the 
Bill  of  Rights  of  the  Constitution, 
provides  'that  the  right  of  trial  by 
jury  shall  be  and  remain  inviolate.' 
The  construction  of  this  general 
guaranty  of  the  Constitution  has 
been  before  the  courts  in  a  great 
many  cases.  The  supreme  court  of 
Washington,  in  the  case  of  State  ex 
rel.  Mullen  v.  Doherty,  16  Wash. 
382,  58  Am.  St.  Rep.  39,  47  Pac.  958, 
which  was  likewise  a  proceeding  in 
quo  warranto,  held  in  the  syllabus 
that  'the  constitutional  provisions 
declaring  "that  the  right  of  trial  by 
jury  shall  remain  inviolate''  has  ref- 
erence to  the  right  to  jury  trial  as 
it  existed  in  the  territory  at  the  time 
when  the  Constitution  was  adopted.' 
.    •    • 

"This  is  the  construction  to  which 
it  is  susceptible,  and  which  must  be 
given  where  the  provision  appears 
in  our  own  Constitution,  subject  to 
isuch  changes  only  as  are  made  in  the 
instrument  itself.  The  case  of 
Bradford  v.  Territory,  1  Okla.  366, 
34  Pac.  66,  was  a  proceeding  in  the 
nature  of  quo  warranto,  in  the  dis- 
trict court  of  Oklahoma  county,  and 
in  that  case  the  supreme  court  of  the 
territory  declared  in  the  syllabus 
that  'on  the  trial  of  an  information 
in  the  nature  of  a  quo  warranto,  the 
respondent  is  entitled  to  a  trial  by 
jury,  and  to  a  unanimous  verdict.' 
This  holding  was  not  predicated  up- 
on the  statutes  existing  in  the  terri- 
tory at  that  time,  but  upon  the  right 
of  the  defendant  as  the  same  was 
guaranteed  under  the  Federal  Con- 


stitution. This  case  and  this  decla- 
ration were  never  departed  from 
during  the  life  of  the  territory,  and 
in  our  judgment  declared  the  law  of 
the  territory  of  Oklahoma  on  this 
subject." 

It  is  apparent  that  the  court  in 
the  case  of  One  Cadillac  Auto.  v. 
State,  75  Okla.  134,  182  Pac.  227, 
made  the  right  of  trial  by  jury  de- 
pendent upon  some  statutory  right 
existing  at  the  time  of  the  adoption 
of  the  Constitution  of  this  state,  and 
failed  to  observe  the  rule  as  an- 
nounced in  the  case  of  State  ex  rel. 
West  V.  Cobb,  supra,  and  the  case  of 
Baker  v.  Newton,  27  Okla.  445,  112 
Pac.  1034,  in  which  this  court  held 
that  the  right  of  trial  that  was  to 
remain  inviolate,  and  that  was  guar- 
anteed in  §  19,  art.  2,  of  the  Bill  of 
Rights,  was  the  right  that  existed 
under  the  Federal  Constitution  and 
the  course  of  the  common  law. 

Therefore  we  conclude  that  the 
doctrine  announced  in  the  case  of 
One  Cadillac  Auto.  v.  State,  supra, 
is  in  conflict  with  the  rule  as  an- 
nounced in  the  cases  of  State  ex  rel. 
West  V.  Cobb,  and  of  Baker  v.  New- 
ton, supra.  An  examination  of  the 
authorities  shows  conclusively  that 
the  rule  announced  in  the  two  last- 
named  cases  is  that  the  Constitu- 
tional provision  declaring  that  the 
right  of  trial  by  jury  shall  remain 
inviolate  has  reference  to  the  right 
to  jury  trials  as  it  existed  in  the 
territory  at  the  time  the  Constitu- 
tion was  adopted,  and  that  such 
right  was  not  predicated  upon  the 
statutes  existing  in  the  territory  at 
that  time,  but  upon  the  right  of  the 
citizen,  as  the  same  was  guaran- 
teed under  the  Federal  Constitu- 
tion and  according  to  the  course  of 
the  common  law,  and  this  rule  is 
supported  by  the  overruling  weight 
of  authority. 

The  case  of  State  v.  O'Neil,  58  Vt. 
140,  56  Am.  Rep.  557,  2  Atl.  586,  6 
Am.  Crim.  Rep,  319,  is  cited  in  sup- 
port of  the  contention  that  certain 
kinds  of  property  may  be  forfeited 
in  a  summary  manner,  where  its  il- 
legal use  has  been  established.  The 
case  involves  the  confiscation  of  in- 
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toxicating  liquor.  The  case  involves 
the  power  of  an  officer  to  seize,  un- 
der certain  circumstances,  liquor 
intended  for  sale  and  distribution 
in  violation  of  law,  and  the  court 
held,  under  the  Constitution  of  Ver- 
mont, that  liquor  that  had  been 
branded  with  unlawful  intent  by  the 
conviction  of  the  owners  of  the 
liquor  was  subject  to  confiscation 
under  the  police  power  of  the  state. 
This  case  does  not  in  any  way  shed 
any  light  upon  the  proper  construc- 
tion of  §  19,  art.  2,  of  the  Bill  of 
Rights  of  our  Constitution. 

In  the  case  of  The  Jas.  W.  French 
(D.  C.)  5  Hughes,  429,  18  Fed. 
916,  the  United  States  district  court 
for  the  eastern  district  of  Virginia, 
in  a  very  able  opinion  by  Judge 
Hughes,  wherein  the  title  to  the 
vessel  was  involved,  said  vessel  be- 
ing held  in  possession  by  the  sheriff 
of  Elizabeth  county,  Virginia,  by 
reason  of  the  fact  that  the  master 
of  said  vesssel,  Overton,  had  been 
tried  and  convicted  under  the  laws 
of  Virginia  for  using  the  vessel  in 
taking  fish  from  Chesapeake  bay 
contrary  to  law,  in  discussing  the 
law  applicable  to  condemnation  and 
forfeiture  of  property,  said :  "This 
was  a  proceeding  at  common  law; 
and  while  it  is  true  that,  in  actions 
in  rem  in  admiralty,  property  in  the 
nature  of  ships  may  be  devested 
from  an  owner  without  the  verdict 
of  a  jury,  yet  I  think  it  can  be  laid 
down  with  perfect  truth  that  in  any 
proceeding  at  common  law,  even 
proceedings  in  rem,  a  citizen  of  the 
United  States  cannot  be  devested  of 
his  property  except  by  verdict  of  a 
jury,  under  due  process  of  law,  in  a 
proceeding  in  which  he  is  in  some 
manner  a  party,  having  opportunity 
to  be  heard,  and  having  a  day  in 
court.  Condemnations  and  forfei- 
tures are  unknown  in  the  practice 
of  the  United  States  courts,  except 
upon  specific  proceedings  against 
the  property,  and  after  the  verdict 
of  a  jury.  See  Union  Ins.  Co.  v. 
United  States,  6  Wall.  765,  18  L.  ed. 
879;  Armstrong's  Foundry,  6  Wall. 
769,  18  L.  ed.  884;  Morris's  Cot- 
ton   (Morris  v.   United  States)    8 


Wall.  507.  Proceedings  in  rem  are 
unknown  to  the  common  law.  2 
Brown's  Civil  and  Adm.  Laws,  111 ; 
Percival  v.  Hickey,  18  Johns.  257» 
292,  9  Am.  Dec.  2X0 ;  1  Kent,  Com. 
878.  Conunon-law  courts  have  ju- 
risdiction of  them  only  by  virtue  of 
statutory  enactment.  If  Congress 
gives  this  proceeding  in  common- 
law  courts  without  requiring  trial 
by  jury,  it  violates  article  7  of  the 
Amendment  to  the  national  Consti- 
tution. If  the  legislature  of  Vir- 
ginia gives  this  proceeding  to  its 
courts,  or  the  right  of  condemning 
property  without  giving  to  its  own- 
er the  right  of  trial  by  jury,  it  vi- 
olates §  13  of  the  Bill  of  Rights. 
Such,  also,  was  the  emphatic — I 
might  almost  say  indignant — ruling 
of  Mr.  Justice  Curtis  [Greene  v. 
Briggs,  Curt.  C.  C.  311,  Fed.  Cas. 
No.  5,764]  .  .  .  and  may  be  re- 
garded as  a  fundamental  canon  of 
English  and  American  jurispru- 
dence." 

In  the  case  of  Copp  v.  Henniker, 
55  N.  H.  193,  20  Am.  Rep.  194,  will 
be  found  an  exhaustive  review  of 
the  authorities  construing  the  Bill  of 
Rights  in  the  various  constitutions 
of  the  states  of  the  American  Un- 
ion, and  the  court,  in  part,  said: 
"In  Work  v.  State,  2  Ohio  St.  299, 
59  Am.  Dec.  671  .  .  .  the  court 
says:  'The  institution  of  the  jury 
referred  to  in  our  Constitution 
...  is  precisely  the  same  in  every 
substantial  respect  as  that  recog- 
nized by  the  great  charter,  and  its 
benefits  secured  to  the  freemen  of 
England,  again  and  again  acknowl- 
edged in  fundamental  compacts  as 
the  great  safeguard  of  life,  liberty, 
and  property;  the  same  brought  to 
this  continent  by  our  forefathers, 
and  perseveringly  claimed  as  their 
birthright  in  every  contest  with  ar- 
bitrary power,  and,  finally,  an  in- 
vasion of  its  privileges  prominently 
assigned  as  one  of  the  causes  which 
was  to  justify  them  in  the  eyes  of 
mankind  in  waging  the  contest 
which  resulted  in  independence. 
Nor  did  their  affection  for  it  dimin- 
ish or  cool.  They  made  it  a  comer- 
stone  in  erecting  the  state  govern- 
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ments.  .  •  •  Our  opinion  is  that 
the  essential  and  distinguishing 
feature  of  the  trial  by  jury,  as 
known  at  the  common  law,  and  gen- 
erally if  not  universally  adopted  in 
this  country,  was  intended  to  be 
preserved ;  .  .  .  that  it  is  beyond 
the  power  of  the'  legislature  *to  im- 
pair the  right  or  materially  change 
its  character/  .  .  .  The  trial  by 
jury,  secured  to  the  subject  by  the 
Constitution,  is  a  trial  according  to 
the  course  of  the  common  law,  and 
the  same  in  substance  as  that  which 
was  in  use  when  the  Constitution 
was  framed." 

Statutes  like  the  one  under  consid- 
eration, authorizing  the  forfeiting 
of  property  ordinarily  used  for  law- 
ful purposes,  are  very  drastic  in 
their  operation,  and  it  is  the  duty  of 
the  court  to  strictly  construe  the 
same;  and  we  have  carefully  ex- 
amined the  record  in  this  cause,  and 
the  undisputed  testimony  shows 
that  the  transportation  complained 
of  is  an  interstate  one,  and  not  in- 
trastate. The  evidence  fails  to  dis- 
close, and  in  fact  the  complaint  fails 
to  allege,  that  liquor  was  transport- 
ed from  one  place  in  the  state  to 
another.  Therefore  the  demurrer 
to  the  testimony  should  have  been 
sustained  and  the  action  dismissed. 

The  case  of  One  Cadillac  Auto.  v. 
State,  75  Okla.  134,  182  Pac  227, 
and  the  subsequent  cases  following 
the  same,  in  so  far  as  they  conflict 
with  the  rule  announced  in  this 
cause  as  to  the  right  of  trial  by  jury, 
are  overruled.  We  are  cognizant  of 
the  fact  that  a  jury  trial  is  not  an 
infallible  mode  of  ascertaining 
truth,  and  like  all  human  institu- 
tions it  has  its  imperfections;  still 
it  remains  the  best  protection  for 
the  citizen  in  his  property  rights  as 
well  as  his  liberty.  It  has  stood  the 
test  of  experience  better  than  any 
other  legal  institution  that  ever  ex- 
isted among  men,  and  it  has  met 
with  universal  approbation  among 
those  who  lived  under  it,  and  by  the 
greatest  thinkers  who  have  inves- 
tigated it  impartially.  It  is  the  im- 
perative   duty    of    the    courts    to 


jealously  guard  any  unauthorized 
encroachment  upon  the  right  of  trial 
by  jury,  as  guaranteed  to  the  cit- 
izens by  the  Constitution.  We 
therefore  conclude  that  the  court 
erred  in  not  granting  the  claimant  a 
jury  trial  in  this  cause.  The  evi- 
dence in  this  cause  fails  to  show  a 
transportation  of  liquor  from  one 
place  in  the  state  to  another,  as  pro- 
hibited by  the  law.  The  judgment 
herein  must  be  reversed. 

It  has  been  suggested  by  counsel 
for  claimant  that,  on  account  of  the 
statute  denying  the  right  of  trial  by 
jury,  the  whole  statute  must  fall. 
We  cannot  concur  in  this  conten- 
tion, for  the  reason  the  statute  does 
provide  that  the  cause  may  be  de- 
termined as  a  civil  case ;  then  there 
is  no  reason  why  the  proceeding  to 
forfeit  may  not  be  instituted  and 
proceeded  with  as  other  civil  actions. 

Having  concluded  that  the  evi- 
dence was  insufficient  to  warrant 
.  forfeiture  of  the  car  ^  ^^_ 
in  question,  for  the  innafflci^ey 
reason  that  it  failed  2i"tJi*i'**  •' 
to  disclose  that  li- 
quor was  transported  in  said  car  as 
prohibited  in  the  act  in  question,  it 
is  not  necessary  to  go  into  the  ques- 
tion of  jurisdiction  presented  in  this 
cause  on  account  of  the  dispute  ex- 
isting at  that  time  as  to  the  bound- 
ary line  between  Texas  and  Okla- 
homa. This  question  was  settled  in 
the  case  of  Oklahoma  v.  Texas  [U. 
S.  Adv.  Ops.  p.  475,  1920-21]  256 
U.  S.  70,  65  L.  ed.  — ,  41  Sup.  Ct. 
Rep.  420,  decided  April  11,  1921, 
by  the  Supreme  Court  of  the  United 
States,  and  the  same  question  was 
ably  discussed  and  decided  by  Mr. 
Justice  Doyle  in  the  case  of  Keeter 
v.  State,  —  Okla.  Crim.  Rep.  — ,  196 
Pac.  970,  in  an  opinion  rendered  on 
April  18,  1921. 

The  judgment  is  reversed,  and  the 
trial  court  directed  to  dismiss  the  ac- 
tion. 

Harrison,  Ch.  J.,  and  Miller,  Elt- 
ing,  and  Nicholson,  JJ.,  concur. 

Kane^  Johnson,  and  McNeill,  JJ., 

dissent. 
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ANNOTATION. 

Right  to  jury  trial  in  case  of  s^zure  of  property  alleged  to  be  illegally  used* 

States  courts,  except  upon  specific 
proceedings  against  the  property,  and 
after  the  verdict  of  a  jury." 

//.  Federal  revenue  caae8. 

In  cases  of  seizure  made  on  land  un- 
der the  revenue  laws,  the  district  court 
proceeds  as  a  court  of  common  law, 
according  to  the  course  o;f  the  excheq- 
uer on  informations  in  rem,  and  the 
trial  of  issues  of  fact  is  to  be  by  jury. 
The  Sarah  (1823)  8  Wheat.  (U.  S.) 
391,  5  L.  ed.  644.  See  also  Rose's  Notes 
to  this  case. 

''Where  the  seizure  is  made  on  land, 
the  claimant  is  entitled  to  a  trial  by 
jury,  if  he  appears  and  files  an  an- 
swer denying  the  facts  set  forth  in  the 
information."  Gamhart  v.  United 
States  (1873)  16  Wall.  (U.  S.)  162,  21 
Fed.  275. 

In  a  proceeding  in  the  district  court 
of  the  United  States  against  property 
seized  as  forfeited  under  the  internal 
revenue  laws,  to  which  a  claim  is  in- 
terposed, the  claimant  has  a  constitu- 
tional right  to  a  trial  by  a  jury. 
United  States  v.  130  Barrels  of  Whis- 
ky (1865)  1  Bond,  587,  Fed.  Gas.  No. 
15,938. 

In  Shawnee  Nat.  Bank  v.  United 
States  (1918)  161  G.  C.  A.  509,  249 
Fed.  583,  a  proceeding  for  forfeiture 
of  an  automobile  as  used  in  introduc- 
ing spirituous  liquors  into  the  Indian 
country,  the  court  said  obiter:  "It  is 
proper  to  state  that,  the  seizure  in 
this  case  being  on  land  and  not  within 
the  admiralty  jurisdiction  of  the 
United  States,  the  action  in  the  court 
below  was  properly  an  action  at  law, 
in  which  the  parties  were  entitled  to 
such  rights  and  remedies  as  are  in- 
cident to  such  an  action  in  the  Feder- 
al courts,  including  the  right  to  trial 
by  jury." 


I.  Introductory,  5^8. 
II.  Federal  revenue  cases,  668. 

III.  Property   used   in  aid  of   rebellion, 

568. 

IV.  Intoxicating    liquors    and    property 

used  therewith,  569. 
V.  Bawdyhouse  furniture,  etc.,  578. 
VI.  Gaming  devices,  573. 
VII.  Game    laws;    destruction    of   appli- 
ances, 574. 

/.  Introductory, 

This  annotation  does  not  relate  to 
certain  matters  of  peculiar  considera- 
tion, viz.,  seizures  under  the  health  or 
food  laws,  or  to  seizures  of  animals; 
nor  does  it  include  admiralty  cases. 
It  is  not  intended  to  include  cases  up- 
on the  constitutionality  of  forfeitures 
without  legal  proceedings  or  notice, 
unless  the  right  to  trial  by  jury  is 
discussed. 

For  constitutionality  of  statutes  con- 
ferring on  chancery  courts  power  to 
abate  public  nuisances,  see  the  annota- 
tion to  Hedden  v.  Hand,  5  A.UR.  1463. 

For  constitutionality  of  statutes  pro- 
viding for  confiscation  or  destruction, 
without  notice,  of  intoxicating  liquors 
and  vehicles  or  other  property  used  in 
connection  with  same,  see  the  annota- 
tion to  People  V.  Marquis,  8  A.L.R.  874. 

For  constitutionality  of  statutes  for 
protection  of  vegetation  against  dis- 
ease or  infection,  see  the  annotation 
to  Bowman  v.  Virginia  State  Ento- 
mologist, 12  A.L.R.  1121. 

It  will  be  noticed  that  any  right  of 
trial  by  jury  in  cases  of  seizure  and 
forfeiture  seems  more  likely  of  recog- 
nition under  Federal  statutes  than  un- 
der those  of  the  various  states.  Thus, 
in  The  J.  W.  French  (1882)  5  Hughes, 
429,  13  Fed.  916,  the  court  said:  "In 
any  proceeding  at  common  law— even 
proceedings  in  rem — a  citizen  of  the 
United  States  cannot  be  devested  of 
his  property  except  by  verdict  of  a 
jury,  under  due  process  of  law,  in  a 
proceeding  in  which  he  is  in  some 
manner  a  party,  having  opportunity 
to  be  heard,  and  having  a  day  in  court. 
Condemnations  and  forfeitures  are  un- 
known in  the  practice  of  the  United 


///.  Property  used  in  aid  of  rehellion. 

The  Act  of  Congress  of  August  6, 
1861,  authorized  proceedings  in  the 
circuit  court  for  condemnation  of 
property  used  in  aid  of  the  Rebellion. 
In  such  cases  the  proceeding  must  be 
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in  general  conformity  to  the  course  in 
admiralty;  but  issues  of  fact,  on  the 
demand  of  either  party»  must  be  tried 
by  jury,  and,  where  the  property  seized 
is  real  estate,  the  proceedings  must  be 
conformed,  in  respect  to  trial  by  jury 
and  exceptions  to  evidence,  to  the 
course  of  proceeding  by  information 
on  the  common-law  side  of  the  court, 
in  cases  of  seizure  upon  land.  Union 
Ins.  Co.  V.  United  States  (1867)  6 
Wall.  (U.  S.)  759,  18  L.  ed.  879.  (See 
also  Rose's  Notes  to  this  case.  See 
also  United  States  v.  Athens  (1868)  2 
Abb.  (U.  S.)  129,  Fed.  Cas.  No. 
14,473). 

Followed  where  cotton  was  seized 
on  land.  Morris's  Cotton  (Morris  v. 
United  States)  (1869)  8  Wall.  (U.  S.) 
507,  19  L.  ed.  481.  See  also  Rose's 
Notes  to  this  case. 

But  after  default  in  such  a  case, 
there  is  no  need  of  trial  by  jury. 
Pasteur  v.  Lewis  (1887)  39  La.  Ann. 
5,  1  So.  307. 

IV.  Intoxicating    liquors    and    property 
used  thereivith, 

(For  cases  under  Federal  statute, 
see  supra,  II.) 

There  are  numerous  cases  in  which 
it  has  been  held  that  intoxicating  liq- 
uors may  be  seized  and  destroyed 
without  according  to  the  claimant  a 
trial  by  jury. 

Urited  States. — Mugler  v.  Kansas 
(1887)-  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273. 

Alabama. — ^Fulton  v.  State  (1911) 
171  Ala.  572,  54  So.  688. 

Arkansas. — Kirkland  v.  State  (1904) 
72  Ark.  171,  65  L.R.A.  76,  105  Am.  St 
Rep.  25,  78  S.  W.  770,  2  Ann.  Cas.  242 ; 
Cole  V.  State  (1920)  144  Ark.  533,  222 
S.  W.  1060. 

Indiana. — Campbell  v.  State  (1909) 
171  Ind.  702,  87  N.  E.  212. 

Montana.--State  v.  Kelly  (1920)  57 
Mont.  123,  187  Pac.  637. 

Nebraska. — Sothman  v.  State  (1902) 
66  Neb.  302,  92  N.  W.  303. 

Oklahoma.— Gragg  v.  State  (1918) 
—  Okla.  — ,  175  Pac.  201.  See  also 
Balch  V.  State  (1917)  —  Okla.  — ,  164 
Pac.  776. 

Utah. — State  v.  Certain  Intoxicating 
Liquors  (1919)  53  Utah,  171,  177  Pac. 
235. 


Vermont. — State  v.  One  Bottle  of 
Brandy  (1871)  43  Vt.  297;  State  v.  In- 
toxicating Liquor  (1883)  55  Vt.  82; 
State  V.  Intoxicating  Liquor  (1909)  82 
Vt.  287,  73  Atl.  586. 

Some  of  the  foregoing  cases  proceed 
on  the  theory  that  the  liquor  is  an 
outlaw  (State  v.  One  Bottle  of  Brandy 
(Vt.)  supra;  State  v.  Intoxicating  Liq- 
uor (1883)  55  Vt.  82;  State  v.  Intoxi- 
cating Liquors  (Vt)  supra.  See  also 
State  V.  Certain  Intoxicating  Liquors 
(Utah)  supra)  ;  others,  that  the  pro- 
ceedings were  proper  under  a  statute 
authorizing  equity  to  abate  a  liq- 
uor nuisance  (Mugler  v.  Kansas  (sus- 
taining a  Kansas  statute) ;  Fulton  v. . 
State ;  Kirkland  v.  State ;  Cole  v.  State ; 
Gragg  V.  State) ;  others  for  various 
reasons. 

In  State  v.  Intoxicating  Liquor 
(1883)  55  Vt  82,  supra,  it  was  held 
that  a  claimant  of  liquor  was  not  en- 
titled to  a  trial  by  jury  in  the  county 
court,  on  an  appeal  from  a  justice's 
decision  forfeiting  the  liquor  as  kept 
for  sale  contrary  to  the  law.  The 
court  said :  "Intoxicating  liquor  is  out- 
lawed by  the  statute,  and  made  subject 
to  seizure  and  confiscation.  It  has  no 
rights  that  the  law  is  bound  to  respect. 
It  is  a  public  enemy  that,  when  dis- 
covered, the  law  smites.  .  .  .  Nui- 
sances are  abated  by  the  officers  of  the 
law  without  the  intervention  of  a 
jury." 

In  State  v.  Intoxicating  Liquor 
(1909)  82  Vt  287,  73  Atl.  586,  supra,  it 
w^s  held  that  proceedings  for  the  seiz- 
ure and  condemnation  of  intoxicating 
liquor  kept  for  sale  contrary  to  law 
"are  not  'prosecutions  for  criminal  of- 
fenses' within  the  meaning  of  the  con- 
stitutional provision  giving  a  right  to 
a  trial  by  jury  in  such  prosecutions, 
but  are  only  proceedings  in  rem  to  fix 
the  status  of  the  property,  and  there- 
fore essentially  civil  and  not  criminal. 
This  precise  point  was  so  ruled  in 
State  V.  Intoxicating  Liquor  (Vt)  su- 
pra, and  that  case  is  still  the  law  of 
this  state  on  that  point." 

In  State  v.  Certain  Intoxicating  Liq- 
uors (1919)  53  Utah,  171,  177  Pac- 
235,  supra,  a  proceeding  for  the  seiz- 
ure and  forfeiture  of  intoxicating  liq- 
uors as  unlawfully  held,  it  was  held 
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that  a  claimant  was  not  entitled  to  a 
trial  by  jury,  where  his  answer 
claimed  the  liquors  and  alleged  that 
they  were  kept,  held,  and  used  by  him 
and  his  family  as  a  beverage,  as  this 
presented  no  issue  to  be  tried  by  the 
district  court,  but  fully  established 
the  fact  that  they  were  contraband 
liquors,  and  subject  to  seizure,  for- 
feiture, and  destruction  under  the 
statute  and  the  former  rulings  of  this 
court  (apparently  as  outlaws). 

A  statute  authorizing  the  abatement 
of  a  liquor  nuisance,  including  the  de- 
struction of  the  liquor  found  therein, 
was  held  in  Gragg  v.  State  (1918)  — 
Okla.  — ,  175  Pac.  201,  to  provide  a 
proceeding  equitable  in  nature,  and  to 
be  constitutional,  although  not  provid- 
ing for  a  jury  trial.  See  also  Balch  v. 
State  (1917)  —  Okla.  — ,  164  Pac.  776. 

(It  may  be  noted  that  in  State  v. 
Marshall  (1911)  100  Miss.  626,  56  So. 
792,  Ann.  Cas.  1914A,  434,  it  was  held 
that  an  attachment  of  liquor  in  aid  of 
the  collection  of  a  penalty  by  a  court 
of  chancery,  in  connection  with  the 
abatement  of  a  nuisance,  is  not  a 
search  or  seizure  under  the  Constitu- 
tion, and  there  is  no  right  to  trial  by 
jury.) 

A  statute  providing  for  a  proceed- 
ing in  rem  against  intoxicating  liquors 
illegally  kept,  and  authorizing  a  judg- 
ment for  their  destruction,  is  not  un- 
constitutional as  not  requiring  a  jury 
trial.  Campbell  v.  State  (1909)  171 
Ind.  702,  87  N.  E.  212,  supra,  where 
the  court  said:  "Due  process  of  law 
does  not  mean  a  trial  by  jury;  due 
process  of  law  requires  only  that  pro- 
vision shall  be  made  for  notice  in  some 
form,  and  an  opportunity  to  be  heard 
before  some  tribunal — ^not  necessarily 
an  organized  court,  nor  before  a  jury. 
•  .  .  This  is  a  statutory  proceeding, 
and  not  a  civil  case  under  the  common 
law  when  the  Constitution  was  adopt- 
ed, providing  that  the  right  to  a  jury 
trial  shall  remain  inviolate,  and  so  it 
has  uniformly  been  held  in  this  state 
that  in  statutory  proceedings  parties 
are  not  entitled  to  trial  by  jury  as  a 
constitutional  right." 

A  statute  authorizing  a  proceeding 
in  rem  against  intoxicating  liquors 
for  their  condemnation   as  forfeited 


property,  and  giving  a  claimant  a  right 
of  appeal,  is  not  unconstitutional  as 
not  allowing  a  claimant  a  trial  by  jury. 
State  V.  Kelly  (1920)  57  Mont.  123, 187 
Pac.  637,  supra,  where  the  court  said : 
'*Such  summary  proceedings  as  were 
known  to  the  common  law  were  not 
triable  by  jury  as  a  matter  of  right. 
4  Bl.  Com.  280.  Summary  proceedings 
of  this  character,  authorized  by  the 
state  in  the  exercise  of  its  police  pow- 
er, and  designed  to  effectually  sup- 
press the  unlawful  traffic  in  intoxicat- 
ing liquors,  were  unknown  to  the 
common  law  or  to  the  statutory  laws 
of  this  territory  at  the  time  our  Con- 
stitution was  adopted,  and  are  not 
comprehended  in  the  guaranty  of  trial 
by  jury.  Upon  this  question  there  is 
some  diversity  of  opinion,  but  the  de- 
cided weight  of  authority  and  the  bet- 
ter reasoning  support  the  view  herein 
indicated.  ...  It  would  not  be 
questioned  by  anyone  that,  if  the  for- 
feiture of  the  liquors  were  a  part  of 
the  penalty  imposed  upon  a  defendant 
for  a  violation  of  the  law,  the  right  of 
trial  by  jury  would  obtain;  but,  as 
observed  heretofore,  this  proceeding 
is  in  rem,  entirely  distinct  from,  and 
independent  of,  the  criminal  prosecu- 
tion, and  having  different  objects  and 
results  in  view." 

In  Noble  v.  People  (1919)  65  Colo. 
609,  177  Pac.  970,  however,  the  court 
said:  'The  proceeding  as  originally 
brought  is  an  action  in  rem  against 
certain  liquors ;  but  it  seems  the  court 
below,  and  the  parties  at  the  trial, 
treated  and  tried  it  as  a  replevin  suit. 
.  .  .  If  the  case  is  converted  into 
and  tried  as  a  replevin  suit  without 
reforming  the  pleadings,  then  Duncan 
and  Noble  should  be  treated  as  plain- 
tiffs, and  Duncan's  answer  and  Noble's 
affidavit  should  be  treated  as  com- 
plaints in  replevin.  Plaintiffs,  in  that 
event,  should  be  treated  as  defendants, 
and  the  complaint  should  be  treated  as 
an  answer  in  replevin,  and  the  parties 
would  be  entitled  to  a  jury  trial  as  in 
any  replevin  suit." 

In  Sothman  v.  State  (1902)  66  Neb. 
302,  92  N.  W.  303,  supra,  a  case  where 
no  order  was  made  with  reference  to 
the  intoxicating  liquors  seized,  the 
court  said:     "The   argument  of  the 
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^lefendant  on  the  constitutionality  of 
the  act  is  that  the  Constitution  pror 
Tides  that  the  right  of  trial  by  jury 
shall  remain  inviolate;  that  this  pro- 
vision relates  to  the  right  of  trial  by 
jury  as  it  existed  when  the  Constitu- 
tion was  adopted ;  that  when  the  Con- 
stitution was  adopted  §  280  of  the  Code 
of  Civil  Procedure,  which  provides 
that  the  trial  of  all  issues  of  fact  aris- 
ing in  actions  for  the  recovery  of 
money  or  of  specific  real  or  personal 
property  shall  be  by  jury,  was  in 
force;  that  the  Search  and  Seizure 
Law  authorizes  the  destruction  of  the 
liquors  seized  without  a  trial  by  jury; 
that,  therefore,  it  is  unconstitutional. 
Among  the  answers  to  this  argument 
which  suggest  themselves,  the  readi- 
est seems  to  be  that  prosecutions  of 
this  character  are  not  actions  for  the 
recovery  of  money  or  for  the  recovery 
of  specific  real  or  personal  property; 
hence  they  are  not  within  the  provi- 
sions of  §  280,  supra." 

In  State  v.  One  Bottle  of  Brandy 
(1871)  43  Vt  297,  supra,  it  was  held 
that  a  proceeding  for  the  seizure  and 
condemnation  of  intoxicating  liquor, 
intended  for  sale  contrary  to  law,  was 
not  a  civil  action,  and  therefore  a 
claimant  was  not  entitled  to  a  trial 
by  jury.  The  court  said:  "The  pro- 
ceeding in  question  was  created  by 
statute  for  the  purpose  of  condemning 
property  that  is  dangerous  to  the  pub- 
lic safety,  and  disposing  of  it  so  that 
it  can  do  no  harm.  It  is  not  a  suit 
between  one  party  and  another  accord- 
ing to  the  course  of  the  common  law, 
and  would  not,  either  in  ordinary  or 
technical  language,  be  classed  among 
civil  actions." 

But,  on  the  other  hand,  in  Fisher  v. 
McGirr  (1854)  1  Gray  (Mass.)  1,  61 
Am.  Dec.  881,  the  court  condemned  a 
statute  for  the  destruction  of  intoxi- 
cating liquors,  and  while  it  is  not  very 
clear  what  defects  were  considered 
vital,  the  decision  is  perhaps  based  on 
the  general  looseness  of  the  statute, 
and  perhaps,  also,  on  the  omission  of 
the  requirement  of  trial  by  jury. 

It  may  be  noted  that  in  Wynehamer 
V.  People  (1856)  13  N.  Y.  878,  where 
a  statute  concerning  intoxicating  liq- 
uors  and   their   forfeiture   was   held 


to  be  unconstitutional  on  various 
grounds,  the  court  holding,  inter  alia, 
that  the  criminal  proceeding  in  a  court 
of  special  sessions  authorized  by  the 
statute  was  unconstitutional,  because 
the  accused  was  thereby  deprived  of 
the  right  of  trial  by  jury  guaranteed 
by  the  Constitution,  A.  S.  Johnson,  J., 
said  in  his  opinion  (p.  427):  *This 
act  provides  that  offenses  prosecuted 
personally  against  the  offender,  and 
for  which  he  is  punishable  by  fine,  by 
forfeiture,  and  sometimes  by  imprison- 
ment, shall  be  tried  by  any  one  of 
numerous  inferior  magistrates,  either 
without  a  jury  at  all,  or  by  a  jury  of 
six  men,  with  very  peculiar  qualifica- 
tions. .  .  .  This  is  not  what  the 
Constitution  means  by  jury  trial. 
.  .  .  That  must  be,  within  the  terms 
of  the  Constitution,  a  jury  of  twelve 
men." 

It  has  been  held  in  Oklahoma  that 
provisions  for  seizure  and  forfeiture 
of  intoxicating  liquors  on  a  hearing  or 
determination  by  the  magistrate  or 
judge,  not  prescribing  any  procedure, 
will  be  construed  to  entitle  claimants 
to  the  right  of  trial  by  jury  provided 
for  by  the  Constitution.  State  ex  rel, 
Caldwell  v.  Hooker  (1908)  22  Okla. 
712,  98  Pac.  964;  Began  v.  State 
(1916)  56  Okla.  367,  156  Pac.  233. 

Where    appeal   preserres   the    right  to 
trial  by  Jury. 

Where  a  claimant  may  take  an  ap- 
peal to  a  court  where  he  may  have  the 
facts  determined  by  a  jury,  his  right 
is  not  infringed.  State  v.  Brennan 
(1856)  25  Conn.  278;  Stahl  v.  Lee 
(1905)  71  Kan.  511,  80  Pac.  985;  Lin- 
coln V.  Smith  (1855)  27  Vt  328. 

In  State  v.  Brennan  (1856)  25  Corni. 
278,  supra,  it  was  held  that  a  statute 
authorizing  a  justice  of  the  peace  to 
decree  the  forfeiture  of  intoxicating 
liquor  unlawfully  kept  for  sale  did 
not  violate  the  provision  in  the  Consti- 
tution which  says  that  "the  right  of 
trial  by  jury  shall  remain  inviolate," 
inasmuch  as  it  gives  the  justice  juris- 
diction over  property  of  an  unlimited 
amount,  for  it  allows  the  claimant  the 
right  of  appeal  in  all  cases,  and  that 
preserves  the  right  of  trial  by  jury 
inviolate,  within  the  words  and  fair 
intendment  of  the  Constitution.    The 
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court  said  further:  "It  is  further 
said  that  the  justice  may  in  effect 
prevent  the  appeal,  by  requiring  a 
bond  of  an  exorbitant  amount.  .  .  . 
The  mere  circumstance  that  a  court 
of  justice  may  unlawfully  pervert  a 
statute  is  no  argument  to  prove  that 
it  is  unconstitutional.  Besides,  the 
bond  is  only  required  to  secure  the 
payment  of  the  costs  in  the  case." 

But,  on  the  other  hand,  in  Re  Mc- 
Soley  (1887)  15  R.  I.  608,  15  Atl.  659, 
it  was  held,  if  the  statute  provided 
that  the  recognizance  required  on  the 
appeal  was  to  be  subject  to  the  condi- 
tion that  the  claimant  would  not,  dur- 
ing the  pendency  of  his  appeal,  violate 
any  of  the  provisions  of  the  statute, 
that  that  was  an  unreasonable  condi- 
tion of  obtaining  a  jury  trial,  and 
such  condition  would  be  disregarded. 

In  Greene  v.  Briggs  (1852)  1  Curt. 
C.  C.  311,  Fed.  Cas.  No.  5,764,  it  was 
.  held  that  a  state  statute  providing 
that  intoxicating  liquors  "be  seized 
and  detained,  and  adjudged  forfeited 
if  the  owner  or  keeper  fail  to  appear, 
and  if  he  do  appear,  that  he  shall  be 
fined  or  imprisoned,  if  found  guilty," 
brings  into  action  "a  criminal  process 
both  against  the  owner  and  his  proper- 
ty," and  if  it  provides  for  no  notice  to 
the  owner,  and  permits  him  to  have 
a  jury  trial  only  on  an  appeal,  on  giv- 
ing a  bond  in  a  sum  not  less  than 
$200  ahd  subjecting  himself  to  other 
onerous  conditions,  it  is  invalid. 

Property   used   with   intoxloatins   liQ* 
nors. 

In  Dowda  v.  State  (1919)  203  Ala. 
441,  83  So.  324,  the  court  upheld  §  12 
of  the  Alabama  Act  of  1919,  known  as 
the  "Bone  Dry  Law,"  which  provided 
that  all  appliances  used  for  the  pur- 
pose of  distilling  intoxicating  liquors 
in  violation  of  law  are  contraband,  and 
that  the  owner  of  all  illegal  distil- 
leries or  plants  for  the  making  of  pro- 
hibited liquors,  and  any  person  permit- 
ting the  same  to  exist  on  his  premises, 
shall  forfeit  to  the  state  all  property 
used  in  connection  with  such  illegal 
plant,  together  with  the  buildings  and 
lots,  or  parcels  of  ground  constituting 
the  premises,  on  which  the  unlawful 
act  is  performed  or  permitted  to  be 
performed,  and  that  a  bill  may  be  fijed 


on  the  equity  side  of  the  circuit  court 
of  the  county  in  which  the  property  is 
located,  for  abatement  of  the  nuisance. 
It  was  held  that  said  §  12  did  not  vio- 
late the  provision  of  the  Alabama  Con- 
stitution which  guarantees  to  the  citi- 
zens the  inalienable  right  of  trial  by 
jury,  and  which  guarantees  that  the 
right  shall  remain  inviolable,  as  ''the 
proceeding  to  abate  a  nuisance,  or  to 
condemn  and  confiscate  property 
which  is  being  used  to  create  or  main- 
tain such  nuisance,  and  in  violation 
of  law,  is  not  a  proceeding  in  which 
the  right  of  jury  trial  existed  at  com- 
mon law,  or  by  statute  when  the  Con- 
stitution was  adopted,  and  it  is,  there- 
fore, not  within  the  protection  of  these 
constitutional  provisions.  The  pro- 
ceeding provided  for  in  §  12  of  the  act 
is  in  the  nature  of  a  civil  libel  in  rem» 
and  not  against  the  person."  The 
court  said  further:  "These  constitu- 
tional provisions  as  to  jury  trials  do 
not  extend  to  all  trials  or  judicial  pro- 
ceedings, but  only  to  those,  or  similar 
kinds,  which  existed  when  the  Consti- 
tution was  adopted." 

So,  in  Re  One  Chevrolet  Auto. 
(1921)  205  Ala,  337,  87  So.  592,  it  was 
held  that  the  provision  of  the  Alaba- 
ma Constitution  preserving  the  right 
of  trial  by  jury  does  not  extend  to 
causes  unknown  to  the  common  law, 
or  to  the  statutory  law  as  it  existed  at 
the  time  of  the  adoption  of  the  Consti- 
tution, but  only  to  those  cases  in 
which  the  right  existed  at  the  time  of 
the  adoption  of  same.  Consequently, 
it  does  not  apply  to  an  action  by  the 
state  of  Alabama  to  condemn  an  auto- 
mobile because  used  in  transporting 
contraband  liquors,  under  §  13  of  the 
Alabama  Prohibition  Act  of  1919, 
which  creates  a  cause  of  action,  and 
prescribes  a  remedy  for  the  enforce- 
ment of  the  same,  not  existing  at  the 
time  of  the  adoption  of  the  Constitu- 
tion. It  is  different  from  the  ordinary 
condemnation  proceedings, — that  is, 
the  taking  of  private  property  for  pub- 
lic use.  It  can  be  more  properly 
termed  a  statutory  proceeding  for  the 
forfeiture  and  confiscation  of  proper- 
ty held  in  violation  of  law. 

But,  on  the  other  hand,  in  the  re- 
ported case  (Keetee  v.  State,  ante, 
557),  it  is  held  that  a  statute  provid- 
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ing  for  the  seizure  and  forfeiture  of 
vehicles  illegally  used  in  transporting 
liquor,  which  directs  that  the  court 
"shall  without  a  jury  order  an  imme- 
diate hearing  as  to  whether  the  prop- 
erty so  seized  was  being  used  for  un- 
lawful purposes,  and  take  such  legal 
evidence  as  is  offered  on  each  behalf 
and  determine  the  same  as  in  civil 
cases/'  is  repugnant  to  the  provision 
of  the  Oklahoma  Constitution  requir- 
ing that  "the  right  of  trial  by  jury 
shall  be  and  remain  inviolate/'  and 
that  a  claimant  of  the  property  seized 
is  entitled  to  demand  a  trial  by  jury. 
The  court  overrules  One  Cadillac  Au- 
tomobile V.  State  (1919)  75  Okla.  134, 
182  Pac.  227. 

The  reported  case  (Keseter  v.  State, 

ante,  557),  is  followed  in  Hoskins  v. 

State  (1921)  —  Okla,  — ,  200  Pac.  168, 

and  One  Paige  Touring  Car  v.  State 

(1921)  —  Okla.  — ,  200  Pac.  852. 

F.  Baivdyhause  furniture^  eto. 

Under  a  statute  for  the  abating  of 
houses  of  prostitution  in  equity,  and 
for  the  sale  of  the  movable  property 
and  the  application  of  its  proceeds, 
first,  to  the  payment  of  fees,  expenses, 
and  costs,  the  owners  are  not  entitled, 
under  the  Constitution,  to  a  trial  by 
jury.  Gregg  v.  People  (1918)  65  Colo. 
390,  176  Pac.  483;  Chase  v.  Revere 
House  (1919)  232  Mass.  88,  122  N.  E. 
162;  State  ex  rel.  Wilcox  v.  Ryder 
(1914)  126  MiniL  95,  5  A.L.R.  1449, 
147  N.  W.  953;  State  ex  rel.  English 
V.  Fanning  (1914)  97  Neb.  224,  149 
N.  W.  413.  See  also  People  ex  rel. 
Thrasher  v.  Smith  (1916)  275  111.  256, 
L.R A.1917B,  1075,  114  N.  E.  81 ;  State 
ex  rel.  Robertson  v.  New  England  Fur- 
niture &  Carpet  Co.  (State  ex  rel.  Rob- 
ertson V.  Lane)  (1914)  126  Minn.  78, 
52  L.R.A.(N.S.)  932,  147  N.  W.  951, 
Ann.  Cas.  1915D,  549;  State  ex  rel. 
Robertson  v.  Wheeler  (1915)  131  Minn. 
308,  155  N.  W.  90.  See  also  the  earlier 
hearing  of  State  ex  rel.  English  v. 
Fanning  (1914)  96  Neb.  123,  147  N.  W. 
215. 

But  compare  Hedden  v.  Hand  (1919) 
90  N.  J.  Eq.  583,  5  A.L.R.  1463,  107 
Atl.  285,  where  the  court  held,  as  to 
a  somewhat  similar  statute,  that  giv- 
ing chancery  jurisdiction  to  punish 


and  abate  a  nuisance  punishable  by 
indictment  at  conmion  law  deprives  ac- 
cused of  his  constitutional  right  to 
presentment  by  grand  jury  and  trial 
by  jury;  but  the  court  did  not  seem 
to  rely  especially  on  the  statute's  pro- 
visions for  forfeiture  of  personal  prop- 
erty. 

VI,  Oatning  devices. 

In  Frost  v.  People  (1901)  193  111. 
635,  86  Am.  St.  Rep.  352,  61  N.  E.  1054, 
15  Am.  Crim.  Rep.  689,  it  was  held, 
that,  as  trial  by  jury  was  never  a  right 
in  summary  proceedings,  the  legisla- 
ture did  not  violate  the  Constitution 
by  providing  that  gaming  implements 
and  apparatus  should  be  destroyed, 
after  a  hearing,  under  the  direction  of 
the  judge,  justice,  or  court.  The  court 
said:  'The  right  to  such  a  trial,  in 
the  classes  of  cases  in  which  it  was 
enjoyed  before  the  adoption  of  the 
Constitution,  is  preserved  inviolate  by 
that  instrument,  but  in  all  other  cases 
the  legislature  may  provide  for  a  hear- 
ing or  trial  without  a  jury.  .  .  . 
This  case  does  not  belong  to  any  class 
in  which  plaintiff  in  error  would  have 
had  a  right  to  trial  by  jury  before  the 
adoption  of  the  Constitution." 

In  Furth  v.  State  (1904)  72  Ark.  161, 
78  S.  W.  759,  in  sustaining  an  act  for 
the  summary  destruction  of  gaming 
tables  and  devices,  the  court  said: 
"The  objection  that  the  act  in  question 
does  not  provide  for  a  jury  is  a  serious 
one.  But  this  is  a  proceeding  in  rem 
of  a  civil  nature.  It  is  a  summary 
proceeding  in  the  exercise  of  the  po- 
lice power  of  the  state,  under  a  stat- 
ute passed  to  suppress  the  nuisance 
of  gambling.  Gambling  was  a  nui- 
sance at  common  law,  and  in  such* 
cases  trial  by  jury  was  not  ^  right  at 
common  law.  It  is  only  in  cases  where 
a  jury  could  be  demanded  as  a  matter 
of  right  at  common  law  that  the  re- 
fusal of  a  jury  under  our  Constitution 
is  ground  for  reversal.  .  .  .  But 
the  owner  of  gambling  nuisances  is 
not  necessarily  deprived  of  a  right  to 
trial  by  jury  by  this  summary  pro- 
ceeding. The  burden  of  proof  may  be 
changed.  But  he  has  his  remedy  in 
replevin,  or  in  trespass.  ...  In 
this  case  the  evidence  tends  to  show 
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that  these  ^ramhling  devices  were  of 
very  small  value,  and  that  they  were 
practically  of  no  use  save  for  gam- 
bling purposes,  and  that  there  was  no 
market  for  such  devices." 

In  sustaining  a  statute  authorizing 
a  judge  or  justice  to  destroy  a  gam- 
bling device  (here  a  roulette  wheel), 
the  court  said:  "Since  the  defendant 
made  no  demand  for  a  jury,  but  con- 
sented to  a  hearing  by  the  judge,  we 
might  very  properly  hold  that  he  can- 
^  not  be  heard  here  to  say  that  he  was 
'  deprived  of  the  right  to  a  jury  trial. 
But  there  is  a  much  more  satisfactory 
way  to  decide  the  point.  The  right  of 
trial  by  jury  does  not  apply  to  this 
proceeding.  As  was  said  in  Mclner- 
ey  V.  Denver  (1892)  17  Colo.  802,  313, 
29  Pac.  516:  'Though  a  particular 
offense  may  have  been  unknown  to  the 
common  or  statutory  law  before  the 
adoption  of  our  Constitution,  yet,  if  it 
clearly  belongs  to  a  class  of  offenses 
that  were,  theretofore  not  triable  by 
jury,  the  constitutional  guaranties  re- 
lating to  jury  trials  do  not  apply.' 
Under  similar  statutes  in  other  states 
the  doctrine  has  been  firmly  estab- 
lished that  the  proceeding  provided 
for  in  the  foregoing  section  is  in  rem, 
that  it  is  summary,  and  that  the  con- 
stitutional right  to  a  jury  trial  does 
not  exist."  Kite  v.  People  (1903)  32 
Colo.  5,  74  Pac.  886. 

In  State  v.  Klondike  Machine  (1905) 
76  Vt.  426,  57  Atl.  994,  it  was  held  that 
a  statute  providing  for  the  seizure, 
condemnation,  and  destruction  of  a 
Klondike  machine  kept  in  a  place  of 
public  resort,  and  giving  justices  of 
the  peace  jurisdiction,  does  not  allow 
an  appeal  and  is  valid  without  the  re- 
^  quirement  of  a  jury. 

• 
VII,  Oame   laws;    destruction   of  appli- 
ances. 

In  Lawton  v.  Steele  (1893)  152  U.  S. 
133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499,  the  court  sustained  a  statute  of 
New  York,  and  affirmed  the  decision 
of  the  New  York  court  of  appeals 
(1890)  119  N.  Y.  226,  7  L.R.A.  134, 
16  Am.  St.  Rep.  813,  23  N.  E.  878), 
and  held  that  if  nets  are  being  used  in 
fishing  in  a  manner  detrimental  to  the 
interests  of  the  public,  it  is  within 


the  power  of  the  legislature  to  declare- 
them  to  be  nuisances,  and  to  authorize 
the  officers  of  the  state  to  abate  them, 
and  that,  where  the  property  is  of 
little  value  and  its  use  for  the  illegal 
purpose  is  clear,  the  legislature  may 
declare  it  to  be  a  nuisance,  and  sub- 
ject to  summary  abatement.  The 
court  said:  "As  was  said  by  the  su- 
preme court  of  New  Jersey  in  a  simi- 
lar case  (American  Print  Works  v.. 
Lawrence  (1847)  21  N.  J.  L.  248.  259) : 
'The  party  is  not,  in  point  of  fact,  de* 
prived  of  a  trial  by  jury.  The  evi- 
dence necessary  to  sustain  the  defense 
is  changed.  Even  if  the  party  were 
deprived  of  a  trial  by  jury,  the  statute 
is  not,  therefore,  necessarily  uncon- 
stitutional.' Indeed,  it  is  scarcely 
possible  that  any  actual  injustice 
could  be  done  in  the  practical  admin- 
istration of  the  act."  See  also  Rose's. 
Notes  to  this  case.  (The  American 
Print  Works  v.  Lawrence  Case,  above 
cited  by  the  court,  was  a  case  of  blow- 
ing up  of  buildings  to  stop  a  conflagra- 
tion.) 

In  Haney  v.  Compton  (1873)  36: 
N.  J.  L.  507,  it  was  held  that  an  act 
authorizing  the  seizure  and  forfeit- 
ure of  a  vessel  on  which  is  a  nonresi- 
dent of  the  state  engaged  in  taking  in 
New  Jersey  oysters,  planted  by  a  citi- 
zen of  New  Jersey,  is  not  unconstitu- 
tional as  not  providing  for  a  trial  by 
jury.  The  court  stated  that  the  pro- 
ceeding was  in  rem,  and  said:  "It  is 
only  necessary  to  say  that  the  plain- 
tiff's objections  that  the  act  is  repug- 
nant to  the  Constitution  of  this  state,^ 
in  that  it  provides  for  a  criminal  pros- 
ecution and  search  and  seizure  of  prop- 
erty without  warrant  and  trial  by  jury^ 
are  not  deemed  tenable.  The  pro- 
ceeding is  not  a  criminal  prosecution, 
nor  is  it  an  invasion  of  the  security 
guaranteed  by  the  Constitution  of  this 
state  to  the  people,  in  their  homes^ 
persons,  papers,  and  effects,  ag;ainst 
unreasonable  searches  and  seizures,, 
nor  is  the  act  open  to  the  objection 
that  it  violates  the  right  of  trial  by 
jury." 

In  State,  Weller,  Prosecutor,  v.  Sno- 
ver  (1880)  42  N.  J.  L.  341,  it  was  held 
that  a  fish  warden  was  authorized,  un- 
der the  statute,  to  enter  on  lands  and 
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destroy  a  lish  basket  constructed  in 
violation  of  the  statute,  and  the  ma- 
terials of  which  it  was  composed,  so 
that  it  might  not  be  again  used,  and 
that  such  materials  were  forfeited 
to  the  state.  The  court  stated  that 
''it  must  be  admitted  that  his  fish  bas- 
ket was  in  the  stream,  in  clear  viola- 
tion of  the  law,  and,  if  so,  by  §  4  it 
was  forfeited  to  the  state." 

But,  on  the  other  hand,  in  Colon  v. 
Lisk  (1897)  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302,  the  court  held 
unconstitutional,  as  violating  the  right 
of  "trial  by  jury  in  all  cases  in  which 
it  has  been  heretofore  used,"  and  as 
depriving  a  person  of  his  property 
without  due  process  of  law,  a  statute 
which  makes  any  interference  by  one 
person  with  oysters  or  other  shellfish 
belonging  to  another,  a  misdemeanor, 
and  adds  to  the  ordinary  punishment 
for  such  an  offense  a  further  penalty 
of  $100  for  each  violation  thereof,  and 
then  provides  that  certain  officers 
named  shall,  and  any  other  person 
may,  summarily,  without  process  or 
other  authority,  seize  any  boat  or  ves- 
sel used  in  violation  of  the  act,  and 
that,  upon  a  six  days'  notice  to  the 
person  in  possession,  and  to  the  owner, 
if  known,  a  justice  of  the  peace  shall 
proceed  to  take  evidence  whether  the 
vessel  was  used  in  violation  of  the 
statute,  and,  if  he  shall  determine  it 
was,  he  must  order  the  same  to  be  sold, 
and  the  avails;  after  deducting  the 
charges  and  expenses,  must  be  paid 
to  the  commissioners  of  fisheries, 
game,  and  forest,  no  provision  for  a 
trial  by  jury  being  found  in  any  por- 
tion of  that  act,  and  such  trial  not  be- 
ing permissible  under  it.  The  court 
said:  "Section  2  of  article  1  of  the 
Constitution,  which  insures  a  trial  by 
jury  in  all  cases  in  which  it  has  here- 
tofore been  used,  was  under  consider- 
ation by  this  court  in  the  case  of 
Wynehamer  v.  People  (1856)  13  N.  Y. 
378,  426.  It  was  there  said  that  that 
provision  does  not  limit  the  right  to 
mere  instances  in  which  it  has  been 
used,  but  extends  it  to  such  new  and 
like  cases  as  may  afterwards  arise. 
That  principle  was  also  recognized  in 
People  ex  rel.  Gomaford  v.  Dutcher 


(1880)  88  N.  Y.  242.  The  doctrine 
that  the  jury  trial  referred  to  in  that 
provision  means  a  trial  by  a  common- 
law  jury  of  twelve  men  was  also  as- 
serted in  the  latter  case,  and  Hill  v. 
People  (1859)  20  N.  Y.  363,  and  the 
Wynnehamer  Case,  were  referred  to  as 
sustaining  it.  Therefore,  if  the  right 
to  a  trial  by  jury  existed  in  similar 
cases  at  the  time  of  the  adoption  of 
the  Constitution,  then  clearly  this 
statute  was  invalid,  for  the  reason  that 
it  in  no  way  provided  for  such  a  trial, 
either  in  the  trial  court  or  upon  ap- 
peal. That  the  forfeiture  of  property 
used  in  violation  of  this  statute  is  in 
effect  a  penalty,  we  have  no  doubt. 
We  regard  it  as  equally  clear  that 
suits  to  enforce  forfeitures  or  penal- 
ties have  been  generally  tried  by  a 
jury.  Consequently,  as  the  statute 
under  consideration  makes  no  provi- 
sion for  such  a  trial,  but  provides  an- 
other exclusive  method,  it  is  in  conflict 
with  the  provisions  of  §  2  of  article  1 
of  the  Constitution  of  the  state."  The 
court  said  further:  "It  is  to  be  ob- 
served, in  passing,  that  the  use  for 
which  vessels  and  fixtures  may  be  for- 
feited under  this  act  does  not  consti- 
tute a  nuisance,  either  at  conunon  law, 
or  under  this  or  any  other  statute. 
Nor  is  the  property  itself  a  nuisance. 
Hence  it  is  obvious  that  the  validity 
of  this  act  cannot  be  maintained  upon 
the  ground  that  either  the  act  or  the 
property  is  a  public  nuisance,  and, 
consequently,  that  the  legislature  had 
the  power  to  authorize  its  abatement. 
Nor,  indeed,  is  it  clear  that  the  legis- 
lature would  have  been  authorized  to 
declare  the  use  of  such  a  vessel  for 
that  purpose  a  public  nuisance,  as  it 
could  only  do  so  in  case  it  was  detri- 
mental to  the  public  interest.  While 
the  legislature  may,  in  a  proper  case, 
declare  property  or  its  use  in  a  par- 
ticular manner  a  nuisance,  yet  that 
power  is  not  unlimited.  It  cannot  be 
used  as  a  cover  for  withdrawing  prop- 
erty from  the  protection  of  the  law, 
nor  can  the  legislature,  when  no  public 
right  or  interest  is  involved,  arbitrar- 
ily declare  property  a  public  nuisance 
for  the  purpose  of  devoting  it  to  de- 
struction."      '  B.  B.  B. 
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MODERN  BROTHERHOOD  OF  AMERICA 

V. 

LILLIE  HARDEN,  Impleaded,  etc.,  Appt. 

KentucTcy  Court  of  Appeals  ^  April  20,  1921. 

(Harden  v.  Harden,  191  Ky.  331,  230  S.  W.  807.) 

Insurance  —  insurable  interest  —  fiancee. 

1.  One  engaged  in  good  faith  to  marry  a  man  has  such  an  interest  in 
his  life  that  she  may  be  made  the  beneficiary  in  a  benefit  certificate  taken 
by  him  upon  his  life. 

[See  note  on  this  question  heginyiing  on  page  580.] 

the   beneficiary   named   in   a   mutual 


Gift  —  chose  in  action  —  what  neces- 
sary. 

2.  There  can  be  no  valid  completed 
gift  of  a  chose  in  action  unless  some- 
thing representing  it  is  delivered  to 
the  donee,  or  to  someone  as  the  agent 
of  the  donee. 

[See  12  R.  C.  L.  932,  934,  938.] 
Insurance  —  assignment  of  policy  — 
statement  of  desire. 

3.  The  mere  statement  by  a  man  to 


benefit  certificate  upon  his  life,  that 
he  desired  his  mother  to  have  one  half 
of  the  insurance,  and  the  acquies- 
cence  of  the  beneficiary  therein,  is 
not  sufficient  to  assign  such  interest 
to  the  mother,  so  as  to  entitle  her  to 
recover  it  from  the  beneficiary 
named. 


Appeal  by  defendant  Lillie  Harden  from  a  judgment  of  the  Circuit 
Court  for  Adair  County  in  favor  of  her  codefendant  in  an  interpleader 
proceeding  brought  to  determine  ownership  of  a  one-half  interest  in  the 
proceeds  of  a  benefit  certificate.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 
Mr.  Gordon  Montgomery  for  appel-  ica,  in  consideration  of  his  compli- 
ance v^ith  its  rules  and  regulations 
and  by-laws,  promised  and  agreed 
to  pay,  in  the  event  of  his  death,  to 
the  said  named  beneficiary,  Lillie 
Harden,  after  satisfactory  proof  of 
death,  the  sum  of  $3,000,  if  she  was 
still  such  beneficiary  at  the  time  of 
his  death.  In  fact,  however,  the 
said  Virgil  A.  Harden  at  neither  of 
the  dates  named  was  a  married  man, 
and  Lillie  Harden,  named  in  the 
application  and  certificate,  was  then 
Lillie  Wheeler.  But  at  the  time  of 
the  filing  of  the  said  application  and 
issual  of  said  certificate  Virgil  A. 
Harden  and  Lillie  Wheeler  were  en- 
gaged to  be  married,  and  he  in  good 
faith  at  that  time  did  intend  to 
marry  her,  and  in  fact  did  on  the 
3d  day  of  March  following. 

At  the  time  of  the  filing  of  the 
application  and  issual  of  the  certif- 
icate Harden  was  temporarily  in 
Louisville,  at  work,  but  was  a  resi- 


lant. 

Messrs.  Jones  &  Gamett  for  ap- 
pellee. 

Turner,  C,  filed  the  following 
opinion : 

On  January  26,  1919,  Virgil  A. 
Harden,  a  young  man  then  twenty 
years  of  age,  made  written  applica- 
tion for  membership  in  the  Modem 
Brotherhood  of  America,  a  fraternal 
beneficiary  association,  organized 
under  the  laws  of  the  state  of  Iowa, 
and  in  said  application  he  desig- 
nated as  the  beneficiary  of  the  cer- 
tificate to  be  issued  to  him  under  the 
said  application,  in  the  event  of  his 
death,  his  wife  Lillie  Harden,  and 
thereafter,  on  the  4th  day  of  Febru- 
ary, 1919,  his  said  application  was 
approved,  and,  in  accordance  there- 
with, there  was  issued  and  delivered 
to  him  a  benefit  certificate  in  said 
organization,  by  the  terms  of  which 
the  Modern  Brotherhood  of  Amer- 
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dent  of  Adair  county,  Kentucky,  and 
on  or  about  the  1st  or  2d  day  of 
March,  1919,  he  left  Louisville  and 
went  back  to  Adair  county,  Ken- 
tucky, and  there,  on  the  3d  day  of 
March,  was  married  to  Lillie  Wheel- 
er. On  the  day  of  their  marriage 
they  went  to  the  home  of  his  father, 
in  Adair  county,  and  on  the  4th  day 
of  March,  the  day  after  his  mar- 
riage, he  was  taken  ill  with  the  influ- 
enza, and  continued  to  be  so  ill  until 
the  11th  day  of  March,  when  he 
died.  When  he  left  Louisville, 
Harden  left  his  certificate  of  mem- 
bership at  the  home  of  his  brother, 
in  Louisville,  where  he  had  been 
living  while  at  work  in  that  place. 
His  wife  remained  with  him  at  the 
home  of  his  father  during  his  illness, 
and  was  there  at  the  time  of  his 
death. 

The  day  before  his  death, — ^the 
10th  of  March,  1919, — about  noon, 
which  was  about  twenty-seven  hours 
before  he  actually  died,^and  when 
he  was  in  bed,  he  called  his  wife, 
Lillie,  up  to  the  bed,  and  in  the  pres- 
ence of  his  mother,  father,  and 
brother,  said  to  her  that  he  wanted 
his  mother  to  have  half  of  his  life 
insurance,  and  his  wife  said,  in  re- 
sponse, "Suit  yourself,"  or  "Do  as 
you  please,"  and  these  facts  are,  in 
substance,  stated  by  the  mother, 
father,  and  brother,  although  em- 
phatically denied  by  appellant.  At 
the  time,  however,  the  certificate 
or  policy  was  not  present,  and  noth- 
ing was  said  about  where  it  was,  or 
in  whose  possession  or  custody  it 
was,  and  no  steps  whatever  were 
taken  of  any  kind  to  notify  the  fra- 
ternal organization  of  any  purpose 
or  intention  upon  his  part  to  change 
the  beneficiary,  or  to  designate  a 
new  or  different  beneficiary;  no  di- 
rections were  given  by  the  decedent 
as  to  where  the  policy  might  be 
found,  or  what  was  to  be  done  with 
it,  or  that  any  steps  should  be  taken 
looking  to  any  change  in  the  benefi- 
ciary. There  was  neither  actual  nor 
symbolical  delivery  of  the  policy; 
there  was  no  direction  as  to  where 
the  policy  might  be  found ;  there  was 
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no  instruction  to  anyone  as  to  taking 
possession  of  the  policy  or  to  attend 
to  the  making  of  the  change;  but 
there  was,  as  testified  to  by  the  ap- 
pellee, the  mother,  only  the  fact  that 
he  told  his  wife  he  wanted  his  moth- 
er to  have  half  of  his  insurance, 
without  taking  any  steps  whatever 
to  carry  into  execution  that  ex- 
pressed purpose.  There  was  no  let- 
ter written  to  the  organization, 
notifying  it  of  his  purpose  to  change 
the  beneficiary,  nor  was  there  any 
attempt  to  write  or  prepare  such 
letter,  nor  was  anyone  present  re- 
quested so  to  do. 

This  is  an  action  by  the  fraternal 
organization  against  Lillie  Harden, 
the  widow,  and  Onie  Harden,  the 
mother,  wherein,  in  substance,  it 
sets  up  the  facts  stated,  and  asks 
that  the  defendants  be  required  to 
interplead,  and  that  it  be  determined 
to  whom  the  one-half  interest  in  the 
proceeds  of  the  certificate  should  be 
paid.  The  defendants  answered, 
and  made  the  issue  as  between  them- 
selves as  to  the  ownership  of  a  one- 
half  interest  in  the  benefit  certifi- 
cate; the  defendant  Lillie  Harden 
claiming  that  no  such  thing  as  al- 
leged by  the  defendant  Onie  Harden 
ever  occurred.  Upon  final  judgment 
it  was  adjudged,  in  substance,  by  the 
circuit  court,  that  the  appellee,  Onie 
Harden,  tiie  mother,  was  entitled  to 
one  half  of  the  fund  arising  from 
the  benefit  certificate,  and  from  that 
judgment  the  wife,  Lillie  Harden, 
prosecutes  this  appeal. 

Two  questions  are  presented  for 
decision:  First,  at  the  time  of  the 
issual  of  the  certificate,  did  appel- 
lant, Lillie  Harden,  then  Lillie 
Wheeler,  have  an  insurable  interest 
in  the  life  of  Virgil  Harden?  and, 
second^  accepting  the  evidence  of 
the  plaintiff  as  to  what  occurred  at 
the  bedside  as  true,  did  it  effect  a 
change  in  the  beneficiary  to  the  ex- 
tent of  one  half  of  the  proceeds  ? 

1.  That  Harden  and  Miss  Wheeler 
were  engaged  at  the  time  of  the 
application  for  an  issual  of  the 
policy  is  conceded,  and  that  they 
were  in  good  faith  at  that  time  en-] 
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gaged  seems  to  be  conclusive  from 
the  fact  that,  within  one  month  from 
the  time  of  the  issual  of  the  certifi- 
cate, they  were,  in  fact,  married. 
Whether  a  betrothal  gives  to  each  of 
the  parties  to  it  an  insurable  inter- 
est in  the  life  of  the  other  is  a  ques- 
tion which  does  not  seem  to  have 
been  passed  upon  in  this  state,  and 
which,  in  its  full  scope,  it  is  not  now 
necessary  to  pass  upon.  The  facts 
in  this  case  show  that  Harden  him- 
self applied  for  the  insurance,  and 
that  he  himself  paid  all  the  premi- 
ums that  were  paid  thereon,  and, 
the  application  being  to  a  fraternal 
benefit  association  under  our  statute 
he  had  a  right  to  designate  whom- 
soever he  chose  as  the  beneficiary. 
It  was  held  by  this  court  in  Hess 
v.  Segenfelter  (Morgan  v.  Segen- 
felter)  127  Ky.  348, 14  L.R.A.(N.S.) 
1172,  128  Am.  St.  Rep.  343,  105  S. 
W.  476,  that  since  the  Act  of  March 
24,  1906  (Acts  1906,  chap.  142), 
membeiTS  in  such  fraternal  associa- 
tions "will  not  be  limited  by  statue 
in  the  designation  of  beneficiaries  to 
persons  who  have  an  insurable  in- 
terest in  their  lives."  But  the  Hess 
Case  was  controlled  by  the  statute 
in  force  prior  to  the  adoption  of  the 
afhendment  referred  to,  and  the 
court  proceeded  in  that  case  to  dis- 
cuss at  length  what  constituted  an 
insurable  interest  in  the  life  of 
another,  and  reviewed  the  author- 
ities extensively.  It  quoted  from 
the  case  of  Warnock  v.  Davis,  104 
U.  S.  775,  26  L.  ed.  924,  wherein  an 
insurable  interest  was  defined  as 
follows :  "It  may  be  stated  general- 
ly, however,  to  be  such  an  interest, 
arising  from  the  relations  of  the 
party  obtaining  the  insurance  ei- 
ther as  creditor  of  or  surety  for  the 
assured,  or  from  the  ties  of  blood 
or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance 
of  his  life.  It  is  not  necessary  that 
the  expectation  of  advantage  or 
benefit  should  be  always  capable  of 
pecuniary  estimation;  for  a  parent 
has  an  insurable  interest  in  the 
life  of  his  child,  and  a  child  in 


the  life  of  his  parent,  a  husband  in 
the  life  of  his  wife,  and  a  wife  in  the 
life  of  her  husband.  The  natural 
aifection  in  cases  of  this  kind  is  con- 
sidered as  more  powerful — as  oper- 
ating more  efficaciously — ^to  protect 
the  life  of  the  insured  than  any 
other  consideration.  But  in  all  cases 
there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the 
parties  to  each  other,  either  pecuni- 
ary or  of  blood  or  affinity,  to  expect 
some  benefit  or  advantage  from  the 
continuance  of  the  life  of  the  asr* 
sured." 

And  it  likewise  quoted  from  the 
case  of  Connecticut  Mut.  L.  Ins.  Co. 
V.  Schaefer,  94  U.  S.  457,  24  L.  ed. 
251,  wherein  it  was  said:  "It  is 
well  settled  that  a  man  has  an  in- 
surable interest  in  his  own  life,  and 
in  that  of  his  wife  and  children,  a 
woman  in  the  life  of  her  husband, 
and  the  creditor  in  the  life  of  his 
debtor.  Indeed,  it  may  be  said  gen- 
erally that  any  reasonable  expec- 
tation of  pecuniary  benefit  or  ad- 
vantage from  the  continued  life  of 
another  creates  an  insurable  inter- 
est in  such  life." 

And  this  court,  then,  after  care- 
fully reviewing  the  authorities,  it- 
self defined  an  insurable  interest  as 
follows :  "Although  an  examination 
of  them  will  show  various  reasons 
for  the  conclusion  reached,  it  may 
safely  be  said  that  the  relationship 
of  creditor  and  debtor  must  exist, 
or  that  the  beneficiary  must  have 
or  expect  some  pecuniary  relief, 
benefit,  or  advantage  from  the  con- 
tinuance  of  the  life  of  the  insured, 
or  the  relationship  growing  out  of 
ties  of  blood  or  marriage  must  be 
so  close  as  to  justify  the  well- 
founded  belief  that  loss  or  disad- 
vantage would  naturally  and  prob- 
ably arise  to  the  party  in  whose 
favor  the  policy  is  written  from  the 
death  of  the  person  whose  life  is 
insured.  Generally  the  courts  have 
endeavored  to  make  insurable  in- 
terest  dependent  on  the  question 
that  pecuniary  loss  would  presum- 
ably result  to  the  beneficiary  from 
the    death    of    the    insured;    but 
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(Harden  v.  Harden,  191 

where  fhe  relationship,  as  in  the 
case  of  husband  and  wife,  parent 
and  child,  sister  and  brother,  is  so 
close  as  to  preclude  the  probability 
that  mercenary  motives  would  in- 
duce the  sacrifice  of  life  to  gain  the 
insurance,  the  element  of  pecuniary 
consideration  is  not  deemed  es- 
sential to  sustain  the  validity  of  the 
policy/* 

It  is  known  to  all  men  as  a  matter 
of  common  experience  that,  when 
two  young  people  are  engaged  to 
be  married,  the  affection  and  de- 
votion of  each  for  the  other  ordi- 
narily operates  more  powerfully 
upon  them  than  any  other  earthly 
consideration;  that  at  such  a  time 
not  only  has  the  woman  a  reasonable 
expectation  of  pecuniary  benefit 
from  the  continued  life  of  her  pro- 
spective husband,  but  she  is  looking 
forward  to  other  and  greater  ad- 
vantages, such  as  the  making  of  a 
home  and  the  rearing  of  children, 
and  it  cannot  be  said  with  any  de- 
fgxee  of  reason  that  at  such  a  time, 
in  any  ordinary  case,  mercenary  or 
selfish  motives  would  creep  into  her 
mind  and  induce  her  to  resort  to  any 
action  that  would  result  in  the  loss 
of  her  intended. 

Looking  to  the  spirit  and  the  pur- 
pose of  the  rule,  which  generally 
requires  that  the  beneficiary  shall 
have  an  insurable  interest,  we  think 
it  cannot  be  doubted  that,  when  two 
people  are  engaged  in  good  faith  to 

i«.ur«-ce-  be    married,    they 

insDrabie  luteT-  each  have  an  m- 
e«t  aaneee.  surable  interest  in 

the  life  of  the  other.  1  Bacon,  L.  & 
Acci.  Ins.  4th  ed.  §  300,  p.  584;  1 
May,  Ins.  4th  ed.  §  107a,  p.  191. 
2.  The  certificate  of  membership 
was  a  chose  in  action,  and  the  in- 
sured therein,  it  is  conceded,  had  the 
right  to.  change  the  beneficiary ;  but 
did  what  he  said  have,  without  other 
action  or  effort  on  his  part,  the  effect 
of  assigning  or  transferring  to  his 
mother  a  one-half  interest  in  this 
I)olicy,  or  did  he,  by  his  words  or 
conduct,  change  the  beneficiary  in 
this  certificate,  to  the  extent  of  a 
one-half  interest,  from  his  wife  to 
Bis  mother? 


OF  AMERICA  v.  HARDEN.  679 

Ky,  SSI,  tSO  B.  W.  S07.) 

There  can  be  no  valid,  completed 
gift  of  personal  property,  or  of  a 
chose  in  action,  unless  the  property, 

or   something   rep-  oif<-ciio.e  m 
resenting  the  chose  action— vvMat 
in    action,    is    de-  »*«*—''^- 
livered  to  the  donee,  or  to  someone 
as  the  agent  of  the  donee. 

The  evidence  in  this  case  at  most 
shows  only  an  expression  by  the 
decedent  of  his  desire  that  his 
mother  should  have  half  of  the  pro- 
ceeds of  the  benefit  certificate,  and, 
upon  giving  expression  to  such  de- 
sire in  the  presence  of  his  mother 
and  of  his  wife,  he  asked  the  latter 
what  she  had  to  say  about  it,  where- 
upon she  said  merely,  "Do  as  you 
please  about  it,"  and  there  the  whole 
matter  stopped. 

As  has  been  stated,  the  policy  was 
then  in  Louisville,  and  there  was  no 
direction  or  suggestion  that  anyone 
should    see   to   the   assignment  or 
change  in  bent;ficiary  in  accordance 
with  his  expressed  wish ;  there  was 
no  suggestion  that  anyone  should 
write  to  the  company  looking  to 
such  action.    In  fact,  no  affirmative 
action  looking  to  the  carrying  out 
of  this  expressed  wish  was  taken  by 
him,  or  requested  by  him  to  be  taken 
by  another.    It  was  equivalent  only 
to  an  expression  of  what  it  was  his : 
desire  to  do,  and  getting  from  his 
wife  an  expression  of  her  acqui-* 
escence  in  carrying  out  .that  desire; 
but   there   was   no 
step  of  any  kind  or  i?:?^'SS."etI  or 
character       taken,  ren7;r/lrJl5;e. 
either  by  delivering 
the  actual  or  symbolical  possession 
of  the  certificate  to  his  mother,  or' 
to  anyone  for  her,  nor  was  there 
any  conduct  by  the  insured,  or  any- 
body else,  looking  to  the  carrying 
out  of  his  wish. 

The  facts  of  this  case  fail  to  bring 
it  within  the  rule  laid  down  in  the 
case  of  Lockett  v.  Lockett,  26  Ky.  L. 
Rep.  300,  80  S.  W.  1152.  In  that 
case  a  bachelor  had,  prior  to  his 
marriage,  procured  a  policy  in 
which  his  father  was  designated  as 
beneficiary;  thereafter  he  married, 
and,  after  his  marriage,  declared 
to  his  wife,  in  the  presence  of  others. 


mi 


AMERICAN  LAW  REPORTS,  ANNOTATED.  [17  A.L.R. 


I^t  the  insurance  was  for  her  bene- 
fit and  .protection,  and  actually 
delivered  the  policy  to  her,  and  she 
had  the  possession  of  it  at  the  time 
of  his  death.  In  this  case  the  in- 
sured had  possession  of  tiie  policy, 
although  it  was  not  in  his  actual 
custody  at  the  time  of  the  conversa^ 
tion ;  but  he  neither  delivered  it  to 
his  naother,  nor  offered  to  do  so,  nor 
directed  anyone  else  to  get  it  and 
hold  it  for  her  benefit,  and  nothing 


occurred  which  could  be  in  the  re- 
motest sense  suggestive  of  a  de- 
livery, either  actual  or  symbolical, 
of  the  policy,  and  the  evidence,  in 
our  opinion,  fails  to  present  a  state 
of  case  which  worked,  a  change  in 
the  beneficiary.  Hale  v.  Hale,  189 
Ky.  171,  224  S.  W.  1078 ;  12  R.  C.  L. 
pp.  934-936. 

The  judgment  is  reversed,  with 
directions  to  enter  a  judgment  as 
herein  indicated. 


ANNOTATION. 
Insurance:  insurable  interest  of  fiance  or  fiancee. 


The  question  under  annotation  pre- 
supposes that  an  insurable  interest  is 
necessary,  and  so  cases  decided  upon 
the  ground  that,  in  the  absence  of  stat- 
ute or  of  laws  or  rules  of  the  insurer 
to  the  contrary,  one  may  take  out  a 
policy  on  one's  own  life  and  designate 
any  person  one  sees  fit  as  beneficiary, 
are  not  within  the  scope  of  the  anno- 
tation except  as  they  may  consider  the 
question  of  insurable  interest  as  an 
alternative  ground  of  decision. 

There  are  comparatively  few  cases 
in  point,  but  they  are  agreed  that  one 
has  an  insurable  interest  in  the  life 
of  another  whom  one  is  engaged  to 
marry. 

Thus,  in  Chisholm  v.  National  Capi- 
tol L.  Ins.  Co.  (1878)  52  Mo.  213,  14 
Am.  Rep.  414,  where  a  woman  who  was 
engaged  to  a  man  obtained  a  policy  on 
his  life,  and  herself  paid  the  premi- 
ums, it  was  held  that  she  had  an  in- 
surable interest  in  the  man's  life,  and 
was  entitled  to  recover,  he  having  died 
before  a  marriage  was  solemnized. 
The  court  here  emphasized  the  fact 
that  a  contract  of  life  insurance  is 
not  one  of  indemnity,  but  merely  a 
contract  to  pay  a  certain  sum  on  the 
death  of  a  person,  in  consideration  of 
annual  dues;  and,  after  stating  that 
an  uncertain  interest  in  the  life  of  the 
person  insured  is  sufficient  to  support 
a  policy,  in  the  absence  of  a  statute 
regulating  the  matter,  said :  "The  in- 
surance was  not  a  mere  wagering  con- 
tract, and  therefore  cannot  be  said 
to  contrave|ne  any  principle  of  public 
policy.    The  plaintiff  had  an  interest 


in  the  life  of  Clark, — a  valid  contract 
of  marriage  was  subsisting  between 
them.  Had  he  lived  and  violated  the 
contract  she  would  have  had  her  ac- 
tion for  damages.  Had  he  observed 
and  kept  the  same,  then,  as  his  wife, 
she  would  have  been  entitled  to  sup- 
port. In  my  opinion  she  had  such  an 
interest  as  was  entirely  sufficient  to 
render  the  contract  valid.  The  de- 
fense in  this  case  is  devoid  of  merit, 
and  is  not  creditable  to  the  defendant 
making  it.  There  is  no  pretense  that 
there  was  any  concealment  of  facts  at 
the  time  of  making  the  contract.  Up- 
on the  facts  there  was  no  hesitation 
in  entering  into  the  agreement  and 
obtaining  the  premium  and  issuing  the 
policy.  Had  the  defendant  been  as 
willing  to  observe  and  fulfil  its  obli- 
gations as  it  was  to  receive  premiums, 
then  this  case  would  have  never  occu- 
pied the  time  of  the  courts.*' 

And  it  will  be  observed  that,  in  the 
reported  case  (Modern  Brotherhood 
OF  America  v.  Harden,  ante,  676) 
it  was  decided  that  one  engaged  in 
good  faith  to  marry  a  m^n  has  such 
an  interest  in  his  life  that  she  may  be 
made  the  beneficiary  in  a  benefit  cer- 
tificate taken  by  him  upon  his  life. 

And  in  Opitz  v.  Karel  (1903)  118 
Wis.  527,  62  L.R.A.  982,  99  Am.  St. 
Rep.  1004,  95  N.  W.  948,  where  the 
court  decided  that  a  valid  gift  inter 
vivos  had  been  made  by  one  who  pro- 
cured a  policy  payable  to  his  execu- 
tors, administrators,  or  assigns,  and 
delivered  it  to  his  fiancee,  it  said,  with 
respect  to  the  contention  that  she  had 
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no  insurable  interest,  that  she  had 
such  an  interest,  as  she  had  a  reason- 
able right  to  expect  some  pecuniary 
advantage  from  the  continuance  of  his 
life. 

And  in  Bogart  v.  Thompson  (1898) 
24  Misc.  581,  53  N.  Y.  Supp.  622,  where 
a  man  having  a  wife  joined  a  benefit 
association,  and  designated  as  bene- 
ficiary another  woman,  who  had  no 
knowledge  of  his  prior  marriage,  and 
who  believed  that  her  engagement  to 
him  was  valid,  the  court  cited  Chis- 
holm  V.  National  Capitol  L.  Ins.  Co. 
(Mo.)  infra,  and  said  that  if  it  was 
necessary  that  the  plaintiff  have  an 
insurable  interest  in  the  insured,  she, 
having,  in  good  faith,  entered  into  an 
agreement  to  marry  him,  would  have 
such  an  interest;  but  it  was  held  un- 
necessary in  this  case  that  she  have 
such  an  interest,  since  the  facts 
showed  that  it  was  the  intention  of 
the  insured  to  designate  her  as  his 
beneficiary,  and  that  such  designation 
was  valid. 

And  in  Taylor  v.  Travelers'  Ins.  Co. 
(1897)  15  Tex.  Civ.  App.  254,  89  S.  W. 
185,  the  court  recognized  that  in  Texas 
the  question  whether  a  man  may  in- 
sure his  life,  and  make  the  insurance 
payable  to  whomsoever  he  chooses,  ir- 
respective of  the  question  of  insurable 
interest,  was  an  open  one,  but  stated 
that  it  was  unnecessary  for  them  to 
consider  it,  and  held  that  the  plaintiff, 
who  was  engaged  to  the  insured,  had 
an  insurable  interest  in  his  life,  and 
was  entitled  to  recover  on  a  policy 
procured  by  him  in  which  she  was 
named  as  beneficiary.  The  court  said : 
**Whenever  there  is  such  a  relation- 
ship that  the  insurer  has  a  legal 
claim  on  the  insured  for  services  or 
support,  or  when,  from  the  personal 
relation  between  them,  the  former  has 


a  reasonable  right  to  expect  some  pe- 
cuniary advantage  from  the  continu- 
ance of  the  life  of  the  other,  or  to  fear 
loss  from  his  death,  an  insurable  in- 
terest exists.  May,  Ins.  3d  ed.  §  102  a. 
That  a  woman  has  a  reasonable  right 
to  expect  some  pecuniary  advantage 
from  the  continuance  of  the  life  of 
him  to  whom  she  is  engaged  to  be  mar- 
ried is  beyond  question.  The  con- 
summation of  the  contract  of  mar- 
riage is,  of  all  contracts,  by  woman, 
most  devoutly  to  be  wished.  Social 
position,  wealth,  happiness,  though 
frequently  never  realized,  are  its  an- 
ticipated concomitants.  Its  breach  by 
her  fianc6  gives  her  an  action  against 
him,  entitling  her  to  recover  pecuniary 
compensation  for  the  advantages  she 
has  lost  from  its  nonperformance. 
When  it  is  terminated  by  his  death, 
she  is  entitled  to  recover  on  an  in- 
surance policy  that  her  intended  hus- 
band has  providently  taken  in  her 
favor  on  his  life,  to  indemnify  her  for 
the  loss  she  has  thereby  sustained.'^ 
In  some  cases,  without  discussing 
the  question  whether  a  fiancee  has  an 
insurable  interest  in  the  life  of  the 
one  to  whom  she  was  engaged,  she  has 
been  held  entitled,  under  the  facts,  to 
the  proceeds  of  a  policy  procured  by 
the  latter.  Woodmen  of  thd  World  v. 
Rutledge  (1901)  133  Cal.  640,  65  Pac. 
1105;  Lemon  v.  Phoenix  Mut.  L.  Ins. 
Co.  (1871)  38  Conn.  294;  Johnson  v. 
Van  Epps  (1884)  110  III.  551,  affirm- 
ing (1884)  14  111.  App.  201;  Kinney  v. 
Dodd  (1891)  41  III.  App.  49;  McCarthy 
V.  Supreme  Lodge,  N.  E.  0.  P.  (1891) 
153  Masa  814,  11  L.R.A.  144,  25  Am. 
St.  Rep.  637,  26  N.  E.  866;  Sovereign 
Camp,  W.  W.  V.  Noel  (1912)  34  OUa. 
596,  41  L.R.A.(N.S.)  648,  126  Pac. 
787.  J.  T.  W. 


E.  W.  BURR,  Exr.,  etc.,  of  C.  C.  Burr,  Deceased,  Appt., 

V. 

CITY  AND  COUNTY  OP  SAN  FRANCISCO,  Respt 

California  Supreme  Court   (In  Banc) '^  July  ^6,  1021, 

(_  Cal.  — ,  199  Pac.  1034.)  ' 

Tax  —  increase  of  municipal  expenses  —  emergency. 

1.  The  fact  that  the  expenses  of  the  city  government  have  increased: 


] 
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SO  that  they  cannot  be  met  by  the  imposition  of  taxes  within  the  limit 
preseribed  by  the  city  charter  does  not  create  a  great  necessity  or  emer- 
gency within  the  meaning  of  a  provision  in  the  charter  authorizing  the 
city  to  exceed  that  limit  in  case  of  such  necessity  or  emergency. 
[See  note  on  this  question  beginning  on  page  586.] 


—  exceeding  limit  —  recital  of  facts 
—  conclusiveness. . 

2.  The  recital  of  facts  in  a  munici- 
pal ordinance  to  show  a  great  neces- 
sity or  emergency  which,  under  the 


statute,  will  justify  exceeding  the  tax 
limit,  is  not  conclusive  of  the  exist- 
ence  of  such  facts  or  the  conclusion 
drawn  therefrom. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  (Troutt,  J.)  in  favor  of  defendant  in 
an  action  brought  to  recover  the  amount  of  a  tax  paid  under  protest  upon 
property  of  plaintiff's  testator,  alleged  to  have  been  unlawfully  levied  by 
the  defendant  city.    Reversed. 

I'he  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Drown,  Leicester,  &  Drown     gency.    No  increase  shall  be  made  in 


for  appellant. 

Messrs.  George  Lull  and  Maurice 
T.  Dooling,  Jr^  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of 
the  court : 

In  the  court  below  judgment  was 
given  in  favor  of  the  defendant, 
from  which  the  plaintiff  appeals. 

The  object  of  the  plaintiff's  action 
was  to  recover  of  the  city  and  county 
of  San  Francisco  the  sum  of  $462.60 
paid  as  taxes  upon  the  property 
of  the  plaintiff's  testator  for  the 
year  1914  under  protest,  which  tax, 
it  is  alleged,  was  unlawfully  levied 
by  the  city,  in  violation  of  the  pro- 
visions of  §  11,  chapter  1,  of  article 
3  of  the  city  charter,  limiting  the 
annual  tax  rate  to  $1  on  each  $100  of 
the  assessed  valuation  of  property. 

Section  11  aforesaid  provides 
that,  exclusive  of  certain  special 
taxes,  the  tax  levy  for  any  year 
•'shall  not  exceed  the  rate  of  one 
dollar  on  each  one  hundred  dollars' 
valuation  of  the  property  assessed." 
This  provision  is  qualified  by  a  pro- 
vision of  §  13  of  the  same  chapter, 
which,  at  the  time  of  the  said  tax 
levy,  read  as  follows:  "The  limi- 
tation in  §  11  of  this  charter  upon 
the  rate  of  taxation  shall  not  apply 
in  case  of  any  great  necessity  or 
emergency.  In  such  case  the  limita- 
tion may  be  temporarily  suspended 
80  as  to  enable  the  supervisors  to 
provide  for  such  necessity  or  emer- 


the  rate  of  taxation  authorized  to 
be  levied  in  any  fiscal  year,  unless 
such  increase  be  authorized  by  ordi- 
nance passed  by  the  unanimous  vote 
of  the  supervisors  and  approved  by 
the  mayor.  The  character  of  such 
necessi^  or  emergency  shall  be  re- 
cited in  the  ordinance  authorizing 
such  action,  and  be  entered  in  the 
journal  of  the  board."  Stat.  1899, 
p.  261. 

The  levy  in  question  was  made 
under  an  ordinance  adopted  by  the 
supervisors  of  the  city  on  June  29, 
1914,  for  the  purpose  of  meeting 
the  requirements  of  the  aforesaid 
provision  of  §  13  regarding  taxation 
in  the  case  of  great  necessity  or 
emergency.  The  recital  of  the  facts 
showing  the  great  necessity  and 
emergency  in  the  ordinance  was  as 
follows : 

"Section  1.  It  is  hereby  recited, 
determined  and  declared  that  a 
great  necessity  and  emergency  ex- 
ists within  the  city  and  county  of 
San  Francisco,  which  requires  that 
tiie  limitation  of  taxation  contained 
in  §  11  of  chapter  1  of  article  3  of 
the  charter  of  said  city  and  county, 
be  temporarily  suspended,  and  that 
the  character  of  such  necessity  and 
emergency  is  as  follows,  to  wit : 

"That  on  the  18th  day  of  April, 
1906,  and  days  following,  a  fire  de- 
stroyed a  vast  amount  of  the  tax* 


able  property  within  th'e  city  of  the 
approximate  value  of  $150,000,000. 

^'That  the  assessment  roll  for  the 
year  1905-06  aggregated  $525,000,- 
000 ;  that  the  value  of  taxable  prop- 
erty, shown  by  the  last  assessment 
roll,  was  but  slightly  in  excess  of 
that  sum  and  the  estimated  value  of 
taxable  property  for  the  ensuing 
fiscal  year  will  not  exceed  $540,000,-* 
000 ;   that  said  fire  checked  the  nor- 
mal increase  of  said  assessment  roll, 
and  its  restoration  to  the  former 
amount  has  been  extremely  slow  and 
difficult  and  at  a  less  ratio  than  has 
been  the  increase  of  necessary  gov- 
ernmental expenses;  that  in  addi- 
tion to  the  loss  of  taxable  property 
aforesaid  the  adoption  of  Senate 
Constitutional  Amendment  No.  1  by 
the  voters  on  November  8,  1910, 
still  further  reduced  the  amount  of 
taxable  property  of  said  city  and 
county  by  approximately  $97,000,- 
000,  and  at  tiie  same  time  deprived 
the  city  of  certain  license  tax  rev- 
enues amounting  to  a  large  sum; 
furthermore,  by  amendments  made 
to  the  charter  in  1907,  the  salaries 
in  the  police  and  fire  departments 
were  increased  by  the  amount  of 
more   than    $1,000,000;    also    that 
by    charter     amendment    adopted 
November  15,  1910,  additional  ex- 
penses were  added  to  the  expenses 
of  the   city   in   the   aggregate   of 
approximately    $100,000;    that    at 
the  several  sessions  of  the  legis- 
lature   since    1905,    including   the 
session  of  1913,  large  additional  ex- 
penses and  financial  burdens  were 
laid  upon  the  county  of  San  Fran- 
cisco, including  the  expenditures  on 
account  of  the  so-called  ^Mothers^ 
Pension  Act,'  the  so-called  'Employ- 
ers' Compensation  Act'  and  'Ten- 
ement House  Act,'  which  expenses 
and  burdens  could  not  be  anticipated 
and  provided  for  under  the  provi- 
sions of  the  charter  of  said  ci^  and 
county  when  adopted  in  1898 ;  that 
furthermore,    the    legislature,    by 
various  enactments,  has  materially 
reduced   the   sums  heretofore   re- 
ceived by  the  state  in  support  of 
the    public    school    system,    which 
reductions   could  not  be  foreseen 
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and  previded  for  at  the  time  of  the 
adoption  of  said  charter;  tiiat  in- 
dustrial, financial,  and  economic 
conditions  existing  throughout  the 
country  have  resulted  in  a  rapid 
advance  in  the  prices  of  commodi- 
ties and  of  labor,  and  such  advance 
has  been  proportionately  greater 
than  the  value  of  property  subject 
to  taxation;  that  the  necessity  of 
meeting  such  advanced  coste  is  ur- 
gent and  imperative  and  is  beyond 
the  power  of  the  city  and  county 
and  ite  officers  to  control;  that  the 
city  and  county  of  San  Francisco 
face  a  certein  and  unexpected 
shortage  of  funds,  and  that  it  will 
be  impossible  to  conduct  the  govern- 
ment of  the  city  and  county  and 
meet  ite  essential  expenses  unless 
the  limitetions  prescribed  in  chap- 
ter 1  of  article  3  of  the  charter  be 
temporarily  suspended* 

^That  the  demand  due  to  the  rapid 
growth  of  the  city,  particularly  in 
new  districte  of  the  city  and  county, 
developed  as  a  result  of  shifting  of 
population  caused  by  the  fire  afore^ 
said,  for  additional  public  institu- 
tions, services  and  necessities  has 
been  great,  which  demands  and 
necessities  could  not  be.  reasonably 
foreseen;  that  the  revenue  of  the 
city  and  county  from  licenses  has 
decreased  by  appros^imately  the  sum 
of  $260,000  since  1908-09. 

''That  the  estimated  and  necessary 
expenditures  of  the  city  and  county 
of  San  Francisco  for  the  fiscal  year 
ending  June  30,  1915,  will  be  $14,- 
900,000,  of  whidi  sum  approximate- 
ly $3,600,000  must  be  raised  in  ex- 
cess of  the  limitetion  contained  in 
the  charter. 

"That  a  great  necessity  or  emer- 
gency exists  for  the  suspension  of 
the  limitation  in  §  11  of  chapter  1 
of  article  3  upon  the  rate  of  tex- 
ation,  because  of  the  inadequacy  of 
a  tax  of  $1  on  each  $100  upon  the 
assessed  valuation  of  property  in 
the  city  and  county  of  San  Francisco 
arising  from  the  conditions,  acts, 
happenings,  and  things  above  re- 
cited, and  such  limitation  is  hereby 
suspended  for  the  purpose  of  pro- 
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viding  for  such  emergency  and  ne- 
cessity." 

Section  2  of  the  ordinance  declared 
that  a  tax  was  levied  of  66^  cents 
upon  each  $100  of  assessed  valua- 
tion of  property  within  the  city, 
and  that  said  tax  should  be  "an  in- 
crease of  and  an  addition  to  the 
rate  of  $1  taxation  on  each  $100  of 
assessed  valuation/'  and  "an  ad- 
dition to  and  increase  of  all  taxes  of 
every  amount  and  kind  authorized 
to  be  levied  under  and  by  virtue" 
of  §  11  aforesaid. 

The  claim  of  the  plaintiff  is  that 
the  recital  of  facts  set  forth  in  this 
ordinance  to  show  a  great  necessity 
or  emergency  is  insufficient  for  that 
purpose,  and  does  not  come  within 
the  meaning  and  effect  of  the  afore- 
said §  13,  and,  consequently,  that 
the  increase  in  the  tax  rate  made  by 
said  ordinance  is  wholly  void.  This 
presents  the  only  question  for  con- 
sideration in  the  case. 

At  the  outset  it  is  to'  be  noted  that 
§  13,  aforesaid,  does  not  authorize 
a  tax  exceeding  the  dollar  limit 
whenever  the  board  of  supervisors 
shall,  by  ordinance,  declare  that  a 
great  necessity  or  emergency  exists, 
but  that  it  authorizes  such  increased 
tax  only  "in  case  of  any  great 
necessity  or  emergency;"  that  is, 
when  a  great  necessity  or  emergency 
does,  in  fact,  then  exist.  The  con- 
sequence is  that  the  recital  of  facts 
in  the  ordinance  to  show  such 
necessity  or  emergency  is  not  con- 
clusive of  the  truth  of  the  recital  or 

of  the  existence  of 

Mmi;lrecft«r?i      SUCh       factS.       ThiS 

jKli^Jn?;..  was    expressly    de- 

cided m  San  Chris- 
tina Invest.  Co.  v.  San  Francisco,  167 
Cal.  772,  52  L.R.A.(N.S.)  676,  141 
Pac.  384.  It  must  follow,  also,  that 
the  conclusion  or  declaration  of  the 
board  that  the  great  necessity  or 
emergency  did  exist  because  of  the 
facts  recited  is  not  conclusive.  Both 
the  existence  of  the  recited  facts  and 
the  conclusion  drawn  therefrom 
may  be  disputed  by  the  taxpayer, 
and,  on  review  by  the  courts,  held 
to  be  nonexistent,  or  unwarrantable, 
respectively. 


In  the  above-cited  case,  the  San 
Francisco  tax  levy  of  1910  in  excess 
of  the  dollar  limit  was  attacked. 
The  ordinance  levying  that  tax  de- 
clared that  a  great  necessity  and 
emergency  existed  in  1910,  because 
of  the  destruction  of  and  damage  to 
public  property,  buildings,  streets, 
and  sewers  by  the  great  fire  and 
earthquake  in  April,  1906,  which 
the  city  had  found  it  impossible  to 
reconstruct,  replace,  or  repair  in 
the  meantime  out  of  its  revenues 
appropriated  to  that  purpose,  and 
because  of  danger  that  the  bubonic 
plague,  prevalent  in  1907,  might 
recur,  and  the  necessity  of  provision 
to  prevent  such  recurrence.  This 
was  held  to  be  insufficient  to  con- 
stitute a  "great  necessity  or  emer- 
gency" existing  in  1910.  The  court 
there  said :  "It  was  not  in  contem- 
plation that  the  supervisors  could 
foster  and  nurse  such  an  emergency 
so  as  to  spread  their  taxing  power 
over  an  undetermined  number  of 
years.  As  little  was  it  designed 
that,  under  the  head  of  emergency 
or  necessity,  should  be  imposed 
taxes  not  bearing  forcefully  and 
directly  on  the  relief,  cure,  or  pre- 
vention of  this  emergency  or  ne- 
cessity." 

-  Also  that,  where  such  a  tax 
ordinance  is  attacked,  the  "court 
will  scrutinize  the  items  presented : 
First,  to  determine  whether  or  not 
the  great  emergency  or  necessity, 
within  the  meaning  of  the  charter, 
existed  at  the  time  of  the  levy ;  and, 
second,  whether,  if  it  be  found  that 
such  emergency  or  necessity  did  in 
fact  exis^  any  of  the  items  in  the 
levy  do  not  fairly  come  within  the 
purport  and  scope  of  such  emer- 
gency levy." 

It  necessarily  follows  that  a  great 
necessity  or  emergency  requiring 
the  raising  of  money  to  rebuild  a 
city  hall,  for  example,  would  not 
uphold  an  additional  tax  to  raise 
money  to  repair  streets  and  sewers 
or  to  rebuild  a  county  hospital. 
Webster's  definition  of  the  word 
"emergency"  as:  "An  unforeseen 
combination  of  circumstanc^  which 
calls  for  an  immediate  action  or 


remedy;  pressing  necessity;  exi- 
Crepcy/' — ^is  approved  and  followed 
in  tiiat  opinion,  and  the  phrase 
"great  necessity  or  emergency"  is 
treated  on  the  theory  that  the  ad-, 
jective  **great"  applies  to  both 
words.  See  also  People  v.  Lee  Wah, 
71  Cal.  80,  11  Pac.  851. 

Counsel  for  the  city  virtually  con- 
cede that  no  one  of  the  particular 
facts  recited  in  the  ordinance  is  of 
itself  sufficient  to  show  either  a 
great  necessity  or  a  great  emer- 
gency. They  rest  their  case  on 
the  proposition  that  the  facts  re- 
cited, taken  together,  showed  that 
the  performance  of  the  ordinary 
functions  of  the  city  government 
for  the  fiscal  year  1914-1915  re- 
quired the  expenditure  of  a  larger 
amount  of  money  than  could  have 
been  raised  by  a  tax  rate  of  $1  on 
the  $100,  and  that  this  constitutes 
a  sufficient  "great  necessity"  to 
come  within  tiie  meaning  of  the 
charter  provision  in  question.  They 
say:  "If  it  will  be  admitted  by 
counsel  for  appellant  that  in  every 
municipality  there  is  a  minimum  of 
expenditures  which  must  neces^ 
sarily  be  made  if  the  municipality  is 
to  serve  its  normal  and  essential 
functions,  then  it  seems  impossible 
to  escape  the  conclusion  that  if,  for 
some  reason,  the  value  of  the  tax- 
able property  decrease^  or  the 
necessary  expenditures  increase,  or 
both,  that  there  exists  a  great  ne- 
cessity— indeed,  an  overpowering 
one — ^for  increasing  the  rate  of 
taxation." 

With  respect  to  the  particular 
case  they  proceed  to  say:  It  will 
serve  no  useful  purpose  to  go  in 
detail  into  the  various  facts  recited 
in  the  ordinance  which  show  (1)  a 
decrease  in  income,  and  (2)  an  in- 
crease in  necessary  expenditures. 
If  we  are  correct  in  our  contention 
that  when  the  city  and  county  can- 
not perform  all  of  its  necessary 
functions  within  the  dollar  limit  a 
great  necessity  exists  for  its  sus- 
pension, it  follows  that  the  facts 
recited  which  have  brought  about 
this  state  of  affairs  are  not  them- 
selves  great  necessities   or   emer* 
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gencies.  They  are  only  the  various 
contributing  factors  which,  taken 
all  together  and  viewed  as  a  whole, 
have  made  it  impossible  for  the 
city  properly  to  perform  all  its 
duties  within  the  dollar  limit.  The 
great  necessity  lies  in  the  fact  that 
tiie  city  can  no  longer  properly  func- 
tion within  the  dollar  limit.  The 
contributing  facts  recited  in  the 
ordinance  simply  characterize  this 
great  necessity/' 

Their  claim,  in  effect,  is  that  the 
final  recital  of  the  ordinance  to  the 
effect  that  the  estimated  expendi- 
tures of  the  city  for  the  year  end- 
ing June  30,  1915,  will  be  $14,900,- 
000,  *'of  which  sum  approximately 
$3,600,000  must  be  raised  in  excess 
of  the  limitation  contained  in  the 
charter,''  is  alone  sufficient  to  show 
the  great  necessity  for  the  increased 
-  tax,  and  that  the  preceding  recitals 
are  mere  evidentiary  facts  which 
establish  the  ultimate  f^ct. 

If  this  is  the  meaning  of  §  IS,  then 
it  practically  destroys  the.  dollar 
limit.  If  the  growth  of  the  city,  or 
changes  in  the  charter,  or  in  the 
state  law,  or  the  entering  upon  new 
activities  by  the  city  government, 
or  other  changes  which  are  always 
to  be  expected  in  a  growing  com- 
munity, require  the  creation  of  new 
offices,  bureaus,  or  commissions  and 
the  hiring  of  more  employees,  and 
result  in  large  additions  to  the  reg- 
ular yearly  running  expenses  of  the 
city,  and  there  is  no  corresponding 
increase  in  the  tax  valuation,  and 
tiiese  things  are  sufficient  to  create 
the  "great  necessitjr*'  in  mind  when 
the  charter  was  adopted  in  1899, 
then,  of  course,  they  will  continue 
to  operate  every  year,  and  the  dollar 
limit  ceases  to  exist  It  reduces 
the  meaning  of  the  charter  provi- 
sions on  the  subject  to  a  mere  state- 
ment that  such  tax  shall  not  exceed 
tiie  dollar  rate,  except  in  cases 
where  tiiat  rate  will  not  raise  the 
expenses  of  the  city,  in  which  event 
the  rate  will  be  unlimited.  The 
charter  may  as  well  have  provided 
that  such  taxes  should  not  exceed 
the  dollar  limit,  unless  a  higher  rate 
was  necessary  to  raise  the  money 
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required  to  pay  the  regular  annual 
expenses  of  the  city.  The  tempo- 
rary suspension  authorized  to  "en- 
able the  supervisors  to  provide  for 
such  necessity  or  emergency"  would 
immediately  become  regular  and 
permanent.  The  restriction  to  the 
dollar  limit,  which  was  intended  to 
compel  reasonable  economy,  would 
have  no  effect  of  that  kind  whatever. 
All  that  the  supervisors  need  do  to 
circumvent  the  provision  would  be 
to  create  a  necessity  by  their  own 
extravagance  or  by  engaging  in  new 
municipal  activities  and  enterprises, 
benevolent  or  otherwise,  and  the 
power  to  levy  the  increased  rate 
would  automatically  follow. 

We  think  the  charter  makers  did 
not  intend  that  the  dollar  limit 
should  be  so  ineffectual  and  useless. 
We  can  perceive  no  essential  differ- 
ence between  the  conditions  shown 
by  the  ordinance  aforesaid  and  those 
shown  by  the  ordinance  under  con- 
sideration in  San  Christina  Invest. 
Co.  V.  San  Francisco,  supra,  which 
also  declared  that  the  facts  recited 
constituted  a  "great  necessity  and 
emergency,'*  as  does  the  present  one, 
and  which  the  court  held  insufficient 
to  show  either.  The  ordinance,  in 
this  view  of  the  case,  amounts 
simply  to  a  statement  that  the  ex- 


penses of  the  city  have  increased 
to  such  an  extent  that  they  cannot 
be  kept  up  without  exceeding  the 
dollar  limit.  This,  in  our  opinion, 
•does  not  come  within  the  letter  or 
spirit  of  the  term  "great  necessity 
or  emergency." 

It  may  be  observed  that  the  city 
authorities  themselves  seem  to  have 
been  somewhat  doubtful  on  the  sub- 
ject, for  early  in  the  year  1915  the 
supervisors  proposed  an  amendment 
of  §  13,  aforesaid,  to  the  voters,  and 
called  an  election  at  which  it  was 
adopted,  whereby  nearly  all  the  mat- 
ters stated  in  the  ordinance  were 
excepted  from  the  operation  of  the 
dollar  limit  of  §  11,  and  it  is  no 
longer  of  much  practical  effect 

It  follows  from  what  we  have  said 
that  the  court  be- 
low erred  in  hold-   m«iS!S*' 

ing    that    a    great  ISSSTe^nTy. 
necessity  or  emer- 
gency was  shown  by  the  tax  ordi- 
nance. 
The  judgment  is  reversed. 

We  concur:  Angellotti,  Ch.  J.; 
Shurtleff ,  J. ;  Sloane,  J. ;  Lawlor,  J. ; 
Lennon,  J. 

Petition  for  rehearing  denied 
August  25, 1921. 


ANNOTATION. 

What  it  ^^emercency"  within  exception  to  limitation  of  tax  lery  or  municipal 

indebtedness. 


The  only  case  other  than  the  re- 
ported case  (BuBB  v.  San  Francisco, 
ante,  581),  dealing  with  the  meaning 
of  the  term  "emergency"  when  used 
in  the  creation  of  an  exception  to 
a  limitation  of  a  municipal  tax  levy 
or  indebtedness,  is  San  Christina 
Invest.  Co.  v.  San  Francisco  (1914) 
167  Cal.  762,  52  L.R.A.(N.S.)  676,  141 
Pac.  384.  In  that  case  it  appeared 
that  the  charter  of  the  city  of  San 
Francisco  provided  for  the  temporary 
suspension  of  a  limitation  on  the  tax- 
ing power  of  the  municipality  in  case 
of  the  existence  of  any  great  necessity 
or  emergency.  The  court,  defining  an 
"emergency"    to   be   "an    unforeseen 


occurrence  or  combination  of  circum- 
stances which  calls  for  an  immediate 
action  or  remedy;  pressing  necessity; 
exigency,"  held  that  the  action  of  the 
board  of  supervisors  in  declaring  that 
a  great  necessity  or  emergency  exist- 
ed was  not  conclusive. 

In  the  reported  case  (BuBB  v.  San 
Francisco,  ante,  581)  the  word 
"emergency,"  as  used  in  the  identical 
provision  of  the  San  Francisco  charter 
considered  in  the  preceding  case,  is 
defined  exactly  as  in  that  case,  and  an 
ordinance  of  the  board  of  supervisors 
declaring  certain  facts  to  constitute  a 
great  necessity  or  emergency  is  held 
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not  conclusive  as  the  truth  of  the  facta 
stated. 

In  a  case  which,  if  not  exactly  in 
point,  bears  closely  on  the  question 
under  consideration,  the  term  "emer- 
gency," as  used  in  a  statute  authoriz- 
ing an  advisory  township  board  to 
"determine  whether  an  emergency 
exists  for  the  expenditure  of  any  sums 
not  included  in  the  existing  estimates 
and  levy,"  and  providing  that  "in  the 
event  that  such  emergency  is  found 
to  exist  said  board  may  authorize,  by 
special  order  entered  and  signed  upon 
the  record,  the  trustee  to  borrow  a 
sum  of  money  to  be  named,  sufficient 
to  meet  such  emergency,"  was  held  to 
mean  an  unforeseen  occurrence  or 
combination  of  circumstances  calling 
for  immediate  action  or  remedy,  and 
synonymous  with  "pressing  necessity" 
or  "exigency."  First  Nat.  Bank  v. 
Van  Buren  School  Twp.  (1910)  47  Ind. 
App.  79,  93  N.  E.  863. 

A  number  of  cases,  admittedly  not 
in  point,  wherein  the  meaning  of  the 
word  "emergency,"  when  used  in  an 
exception  to  a  statutory  or  charter 
requirement  that  municipal  contracts 
shall  be  let  in  a  certain  manner,  has 
been  considered,  are  included  herein 
for  what  value  they  may  have  to  the 
reader.  It  is  to  be  understood  that 
these  cases  are  representative  of-  a 
class  merely,  and  that  no  effort  has 
been  made  to  collate  all  the  cases 
involving  a  definition  of  the  term 
"emergency." 

In  Mallon  v.  Water  Comrs.  (1910) 
144  Mo.  App.  104,  128  S.  W.  764,  the 
term  "emergency,"  used  in  an  excep- 
tion to  a  provision  in  a  city  charter 
requiring  that  contracts  for  the  pur- 
chase of  certain  municipal  supplies 
should  be  let  at  public  auction,  was 
held  to  signify  some  sudden  or  unex- 
pected necessity  demanding  immedi- 
ate, or,  at  least,  quick  action,  and  it 
was  held  that  the  present  need  for 
the  supplies  could  not  be  regarded  as 
an  "emergency"  where  there  was 
known  to  be  a  constant  demand  for  the 
supplies  in  question,  and  the  quantity 
needed  could  be  ascertained  with  ap- 
proximate   correctness    in    advance. 

So,  in  Sheehan  v.  New  York  (1902) 
37  Misc.  432,  76  N,  Y.  Supp.  802,  an 


"emergency"    was    defined    to    be    a 
sudden  or  unexpected  happening, — an 
unforeseen  occurrence  or  condition; 
and,  it  appearing  therein  that  certain 
material  for  use  on  a  greenhouse  in  a 
public  park  was  ordered  to  provide 
against   the    imminent   danger   of   a 
damaging  frost,  the  court  held  that 
an  emergency  had  arisen  within  the 
meaning  of  an  exception  to  a  statute 
prescribing  the  manner  in  which  the 
park  board  should  award  contracts. 
Similarly,    in    Green   v.    Okanagon 
County  (1910)  60  Wash.  309,  111  Pac. 
226,  114  Pac.  467,  it  was  held  that 
under  a  statute  forbidding  the  letting 
of  a  contract  for  the  construction  of 
a  bridge  without  competitive  bidding^ 
"except   in   case   of  an   emergency," 
if  nothing  necessitating  the  construe* 
tion  of  the  bridge  was  shown  other 
than  the  fact  that  the   increase   in 
population  was  generally  outgrowing 
the  existing  facilities,  but  that  all  the 
means  for  crossing  the  river  that  had 
theretofore    served   the   people   were 
intact,  no  sudden  fiood  or  other  catas- 
trophe having  interfered  with  their 
operation,  nor  any  sudden  increase  in 
the   number   of  persons   desiring  to 
cross  the  river,  sufficient  to  render  the 
existing  facilities  inadequate,  having 
occurred,  an  emergency  did  not  exist, 
and  competitive  bids  were  required. 
In    Stern    v.    Spokane    (1910)    60 
Wash.  326,  111  Pac.  231,  distinguish- 
ing    Green     v.     Okanagon     County 
(Wash.)   supra,  the  court  held  that 
it  was  without  authority  to  review  a 
declaration    of   the   mayor   and   city 
council  of  Spokane,  made  pursuant  to 
a  provision  of  the  charter  of  that  city, 
that  an  emergency  existed  which  dis- 
pensed with  the  necessity  of  competi- 
tive bidding  in  the  letting  of  certain 
contracts.     The   court  said:     "That 
which  the  legislature  can  give  it  can 
take  away;  and  while  we  agree  with 
counsel    for    appellant    that,    if    the 
action  of  the  council  in  declaring  an 
emergency  to  exist  be  upheld,  it  prac- 
tically nullifies  those  provisions  of  the 
charter  which  were  designed  to  insure 
open  competition  in  the  matter  of  let- 
ting contracts  for  public  works,  we 
must  nevertheless  hold  that  it  can  be 
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;io  .concern  of  the  courts  if  it  does.  If 
the  legislature  passes  a  wholesome 
law  and  at  the  same  time  creates  a 
weapon  to  strike  it  down,  it  is  still 
within  the  limit  of  its  constitutional 
authority,  as  much  so  as  if  it  had 
repealed  an  existing  statute  by  express 
enactment.  It  is  so  in  this  case.  The 
charter  does  not  say  that  time  may 
be  dispensed  with  if  an  emergency 
exists,  thus  leaving  the  court  free  to 
inquire  into  the  fact,  but  it  says 
that  the  council  shall  have  the  power, 
under  any  state  of  facts,  to  declare  an 
emergency.  ...  It  is  not  that  an 
emergency  in  fact  exists,  but  that  the 
legislature  or  other  legislative  body 
having  the  power  has  said  that  it  is  so. 
When  it  has,  'the  courts  will  not  in- 
quire into  it  or  entertain  any  ques- 
tion of  its  sufficiency.' " 

The  two  following  cases  also  bear  a 
general  analogy  to  the  subject,  under 
discussion : 

In  People  ex  rel.  Highway  Comrs. 
y.  Board  of  Supervisors  (1886)  21 
ilL  App.  271,  the  court  considered  the 
meaning  to  be  applied  to  the  word 
^'emergency,"  as  used  in  a  statute 
requiring  a  county  to  contribute  to 
the  cost  of  repairing  a  bridge,  ''in 
the  case  of  some  emergency  arising 
from  the  sudden  destruction  or  se- 
rious damage  to  a  bridge  or  its  ap- 
proaches, when  delay  in  repairing  or 
rebuilding  would  be  detrimental  to 


the  public  interest.''  It  appearing 
that  the  bridge  in  question  was 
destroyed  several  months  before  the 
passage  of  the  act,  the  court  said: 
"Webster  defines  the  word  'emergency* 
as  'any  event  or  occasional  combina- 
tion of  circumstances  which  calls  for 
immediate  action  or  remedy;  pressing 
necessity;  exigency.'  If,  when  the 
Law  of  1883  took  effect,  there  was  a 
pressing  necessity  for  immediate  ac- 
tion, and  delay  would  have  been 
detrimental  to  the  public  interest^ 
the  same  emergency  which  arose  at 
the  time  the  bridge  was  destroyed 
would  still  exist.  The  emergency 
would  be  a  continuing  one,  calling  for 
prompt  action  upon  the  part  of  the 
authorities  from  the  time  of  the  de- 
struction of  the  bridge  until  it  should 
be  rebuilt." 

So,  in  Parker  v.  Monroe  (1911)  128 
La.  951,  55  So.  587,  the  word  "emer- 
gency" was  defined  in  the  same 
manner  as  in  the  foregoing  case,  and 
it  was  held  that  the  construction  of  a 
drainage  system  under  the  provisions 
of  a  statute  at  a  particular  time  was 
not  demanded  by  an  "emergency," 
where  the  idea  of  the  work  in  question 
was  in  process  of  incubation  for 
several  years,  and  there  was  no 
unforeseen  occurrence,  combination 
of  circumstances,  necessity,  or  exi- 
gency which  called  for  immediate 
action  at  such  time.  L.  F.  C. 


TILDEN  HUNT  et  al.,  Appts., 

V. 

MONTVILLE  SMITH  et  al. 

Kentucky  Court  of  Appeals'^ May  10,  1921» 

(191  Ky.  443,  230  S.  W.  936.) 

Assignment  —  conveyance  of  expectancy  —  eflFect  of  warranty. 

1.  An  heir  apparent  cannot  convey  by  warranty  deed  his  right  of  in- 
heritance which  can  be  affirmed  after  the  death  of  his  ancestor. 

[See  note  on  this  question  beginning  on  page  597.] 

Deed  —  covenants  of  warranty  —  es-     pectancy  do  not  estop  him  to  deny  the 
toppel.  validity  of  the  conveyance  upon  death 

2.  The  covenants  of  warranty  in  a     of  the  ancestor. 

deed  by  an  heir  apparent  of  his  ex-         [See  9  R.  G.  L.  185,  186.] 
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Contract  —  void  —  recovery    of    con- 
sideration. 

8.  A  contract  by  an  heir  apparent 
to  sell  his  expectancy  being  against 
public  policy,  the  purchaser  cannot 
recover  the  purchase  money  paid»  or 
attorneys'  fees  expended  in  defending 
the  title,  or  the  cost  of  improvements 
put  upon  the  property. 


—  contract  to  purchase  expectancy  — 
public  policy. 

4.  A  contract  to  purchase  an  ex- 
pectancy from  an  heir  apparent,  being, 
in  the  nature  of  a  gambling  contract, 
is  void  as  against  public  policy. 

[See  9  R.  C.  L.  139,  140.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Pike 
County  in  favor  of  defendants  in  an  action  brought  to  recover  damages 
for  alleged  breach  of  the  warranty  contained  in  certain  deeds.  Affirmed. 
'    The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Willis  Staton  and  W.  G.  W. 
Riddle  for  appellants. 

Messrs.  J.  C.  Cantrell  and  Roscoe 
Vanover,  for  appellees: 

The  deeds  are  void  as  against  our 
public  policy. 

Wheeler  v.  Wheeler,  2  Met  (Ky.) 
474,  74  Am.  Dec.  421 ;  Alves  v.  Schles- 
inger,  81  Ky.  290 ;  McCall  v.  Hampton, 
98  Ky.  166,  33  L.R.A.  266,  56  Am.  St. 
Rep.  335,  32  S.  W.  406;  Furnish  v. 
Lilly,  27  Ky.  L.  Rep.  226,  84  S.  W.  734; 
Elliott  V.  Leslie,  124  Ky.  553,  124  Am. 
St.  Rep.  418,  99  S.  W.  619;  Spears  v. 
Spaw,  —  Ky.  — ,  25  L.R.A.(N.S.)  436, 
118  S.  W.  276;  Hall  v.  Hall,  153  Ky. 
379,  155  S.  W.  756;  Burton  v.  Camp- 
bell, 176  Ky.  495,  195  S.  W.  1091 ;  Mc- 
Clure  V.  Raben,  133  Ind.  507,  36  Am. 
St.  Rep.  558,  33  N.  W.  275;  Stevens  v. 
Stevens,  181  Mich.  438,  148  N.  W.  225, 
Ann.  Gas.  1916E,  1259. 

The  deeds  in  question  being  void, 
the  warranties  are,  too. 

Spears  V.  Spaw,  —  Ky.  — ,  25 
L.R.A.(N.S.)  436,  118  S.  W.  275;  Alte- 
mus  V.  Nickell,  115  Ky.  506,  103  Am. 
St.  Rep.  333,  74  S.  W.  221. 

No  action  can  be  maintained  on  a 
void  contract. 

McCall  V.  Hampton,  98  Ky.  166,  33 
L.R.A.  266,  56  Am.  St.  Rep.  335,  32  S. 
W.  406;  Neustadt  v.  Hall,  58  111.  172; 
Jerome  v.  Bigelow,  66  111.  452,  16  Am. 
Rep.  597;  Murphy  v.  Simpson,  14  B. 
Mon.  419;  Vanmeter  v.  Spurrier,  94 
Ky.  22,  21  S.  W.  337. 

The  deeds  being  wagering  con- 
tracts, and  having  a  mischievous  and 
evil  tendency,  the  consideration  paid 
cannot  be  recovered  back. 

18  C.  J.  508,  §  457;  McMahon  v. 
Lewis,  4  Bush,  138 ;  Patterson  v.  Ham- 
ilton, 19  Ky.  L.  Rep.  825,  42  S.  W.  88 ; 
Chapman  v.  Haley,  117  Ky.  1004,  80 
S.  W.  190,  4  Ann.  Cas.  712;  Davezac 
V.  Seller,  12  Ky.  L.  Rep.  599;  Barn- 
arrover  v.  Pettigrew,  128  Iowa,  533,  2 


L.R.A.(N.S.)  260,  111  Am.  St.  Rep. 
206,  104  N.  W.  904;  Bowman  v.  Phil- 
lips, 41  Kan.  364,  8  L.R.A.  631,  13  Am. 
St.  Rep.  292,  21  Pac.  230;  Woodson  v.* 
Hopkins,  86  Miss.  171,  70  L.R.A.  645, 
107  Am.  St.  Rep.  276,  37  So.  1000,  38 
So.  298;  Richardson  v.  Scott's  Bluff 
County,  59  Neb.  400,  48  L.R.A.  294,  80 
Ahl  St.  Rep.  682,  81  N.  W.  309 ;  Roll- 
er V.  Murray,  112  Va.  780,  38  L.R.A. 
(N.S.)  1202,  72  S.  E.  665,  Ann.  Cas. 
1913B,  1088. 

The  presumption  of  law  is  that  the 
money  paid  as  consideration  for  said 
deeds  has  been  paid  back,  and  the  pe- 
tition is  defective  in  failing  to  neg- 
ative payment. 

Stivers  v.  Baker,  87  Ky.  508,  9  S.  W. 
491;  Adams  Exp.  Co.  v.  Cook,  162  Ky. 
592,  172  S.  W.  1096;  Newman,  PI.  & 
Pr.  §  214. 

Settle,  J.,  delivered  the  opinion 
of  the  court: 

Sometime  prior  to  the  year  1900, 
John  W.  Smith,  of  Pike  county,  this 
state,  under  proper  proceedings  in- 
stituted in  the  Pike  circuit  court,* 
was  by  the  verdict  of  a  jury  and 
judgment  of  that  court  found  and 
declared  to  be  a  person  of  unsound 
mind,  and  sent  to  the  lunatic  asylum . 
at  Lexington,  Kentucky,  for  con- 
finement  and  treatment,  where  he 
remained  until  his  death  in  the  year . 
1917.     When   incarcerated   in   the. 
asylum,  and  at  the  time  of  his  death,, 
he  owned  two  adjoining  tracts  of 
land,  one  of  227,  the  other  of  54, 
acres,  in  Pike  county.    He  had  and 
was  survived  by  seven  children,  the 
appellees,  Montville  Smith  and  oth-. 
ers,  each  of  whom,  while  the  father 
was  still  alive  and  the  owner  of  tiie! 
lands,  sold  and  by  a  deed  of  general^ 
warranty  attempted  to  convey  to* 
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Tilden  Hunt  and  Jane  Varney,  two 
of  the  appellants  herein,  and  J.  B.  F. 
Varney,  the  husband  of  Jane  Varn- 
ey,  what  purported  to  be  the  gran- 
tor's undivided  interest  of  one 
seventh  in  the  lands  of  their  father, 
John  W.  Smith;  each  of  such  in- 
terests admittedly  being  a  mere  ex- 
pectancy. The  first  of  these  seven 
deeds  was  executed  in  1897,  the  last 
in  1903,  and  when  made  the  several 
grantors  were  residing  on  the  lands 
as  tenants  by  sufferance  of  their 
father,  the  sole  owner.  By  virtue  of 
the  ddivery  to  them  of  the  deeds, 
the  three  grantees  took  possession 
of  these  lands,  which  they  held  until 
ousted  of  such  possession  by  a  judg- 
ment of  the  Pike  circuit  court,  ren- 
dered November  6,  1914,  in  an 
action  brought  against  them  by  the 
committee  of  the  lunatic,  John  W. 
Smith,  to  cancel  the  several  deeds 
made  them  by  his  children  and  re- 
cover the  landis,  which  judgment 
declared  void  and  set  aside  the 
deeds,  and  restored  to  the  com- 
mittee, for  the  benefit  of  the  lunatic, 
possession  of  the  lands. 

April  4,  1915,  the  year  following 
the  rendition  of  the  judgment  re- 
ferred to,  J.  B.  F.  Vamey,  one  of  the 
grantees  in  the  several  deeds  men- 
tioned, then  domiciled  in  Pike  coun- 
ty, died  intestate,  survived  by  his 
wife,  the  appellant  Jane  Vamey, 
and  the  following  named  heirs  at 
law:  George  Vamey  and  Asa 
Vamey,  children,  and  Alice  Black- 
bum,  Pricy  Blackburn,  and  Maria 
Blackburn,  grandchildren  left  by  a 
deceased  daughter  of  the  intestate. 
May  15,  1917,  this  action  was  in- 
stituted in  the  Pike  circuit  court  by 
the  appellants,  Tilden  Hunt,  Jane 
Vamey,  widow  of  J.  B.  F.  Varney, 
deceased,  two  of  the  grantees  in  the 
deeds  hereinbefore  mentioned,  and 
the  above-named  heirs  at  law  of  J. 
B.  F.  Varney,  the  third  grantee 
therein,  against  the  appellees,  Mont. 
Smith  and  others,  children  of  John 
W.  Smith  and  grantors  in  the  deeds, 
*  seeking  the  recovery  of  damages 
against  them,  respectively,  for  an 
alleged  breach  by  each  of  the  war- 
ranty contained  in  the  deed  made  by 


him  to  J.  B.  F.  Vamey,  deceased, 
and  the  appellants,  Tilden  Hunt  and 
Jane  Varney,  resulting  from  the 
alleged  loss  to  the  latter  and  heirs 
at  law  of  J.  B.  F.  Vamey  of  the 
lands  claimed  to  have  been  thereby 
conveyed. 

The  petition  set  forth  the  date  and 
terms  of  each  deed,  description  of 
the  lands,  the  interest  therein  con- 
veyed by  the  grantor,  and  the  con- 
sideration paid  for  such  interest; 
alleged  the  eviction  of  the  grantees 
from  the  lands  by  the  judgment  of. 
the  court  in  the  action  brought 
against  them  by  the  committee  of 
John  W.  Smith,  in  making  a  defense 
in  which  action  they  were  com- 
pelled, as  alleged,  to  employ  an  at- 
torney, to  whom  they  paid  a  reason- 
able fee  of  $500;  and,  in  addition, 
that  the  appellants,  Tilden  Hunt  and 
J.  B.  F.  Vamey,  while  in  possession 
of  the  lands  under  the  several  deeds 
from  the  children  of  Smith,  erected 
and  made  necessary,  lasting,  and 
valuable  improvements  thereon,  at 
a  reasonable  cost  to  Hunt  of  $3,000, 
and  to  Varney  of  $5,000,  thereby, 
as  alleged,  increasing  the  vendible 
value  of  the  lands  to  the  aggregate 
amount  of  these  two  sums ;  and  for 
these  amounts,  the  consideration 
paid  the  appellees,  respectively,  for 
the  lands,  with  interest,  and  the  at- 
torney's fee  expended  in  the  for- 
mer action,  judgment  was  prayed 
against  the  latter. 

After  the  institution  of  the  above 
action,  and  before  the  appellees  had 
made  any  defense  to  same,  their  an- 
cestor, John  W.  Smith,  who  had 
continued  of  unsound  mind  and  re- 
mained an  inmate  of  the  Lexington 
lunatic  asylum,  died  intestate,  leav- 
ing the  appellees  as  his  only  heirs  at 
law.  Thereafter  appellants  filed  in 
the  pending  action  an  amended  peti- 
tion, setting  up  the  death  of  John 
W.  Smith  and  alleging  that  the  ap- 
pellees, by  reason  thereof,  inherited 
and  became  the  owners  of  the  lands 
described  in  the  original  petition,- 
their  title  to  which,  through  the 
several  deeds  of  general  warranty 
previously  made  by  them  to  Tilden 
Hunt,  Jane  Vamey,  and  J.  B.  F. 
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Yamey,  deceased,  became  perfected 
in  the  two  surviving  grantees  and 
the  heirs  at  law  of  the  deceased  one, 
and  that  the  appellees  are,  by  the 
deeds  referred  to  and  warranties 
contained  therein,  estopped  to  set 
up,  as  against  appellants,  any  claim 
to  the  lands  in  question.  By  the 
prayer  of  the  amended  petition,  the 
court  was  asked  to  adjudge  the  ap- 
pellants the  owners  and  entitled  to 
the  possession  of  the  lands  in  con- 
troversy, and  to  quiet  their  title  to 
same,  but  that,  if  held  not  entitled 
to  recover  the  lands,  they  be  award- 
ed, as  prayed  in  the  original  peti- 
tion, damages  against  the  appellees 
as  for  a  breach  of  the  warranty  con- 
tained in  the  deeds  by  which  the  lat- 
ter undertook  to  convey  the  lands  in 
question  to  J.  B.  F.  Vamey,  de- 
ceased, and  the  appellants,  Tilden 
Hunt  and  Jane  Vamey,  the  three 
Sfrantees  named  therein. 

Upon  being  ruled  by  the  court  to 
paragraph  the  petition  as  amended, 
the  appellants  did  so  by  making  the 
original  petition  paragraph  No.  1, 
and  the  amended  petition  paragraph 
No.  2.  Thereupon  appellees  filed  a 
general  demurrer  to  the  petition  as 
amended,  and  to  each  paragraph 
tiiereof,  which  the  court  sustained 
as  to  each  of  the  paragraphs  and  to 
the  pleading  as  a  whole.  Appel- 
lants' refusal  to  plead  further  re- 
aulted  in  the  dismissal  of  the  action. 
Complaining  of  the  judgment  en- 
tered in  pursuance  of  these  rulings, 
the  latter  have  appealed. 

As  It  clear^  appears  from  the 
facts  alleged  in  the  petition  and 
amended  petition,  which  are  sup^ 
ported  by  the  recitals  of  the  deeds 
exhibited  from  the  heirs  at  law  of 
John  W.  Smith  to  the  grantees 
named  therein,  that  the  latter  pur- 
chased and  were  conveyed  only  the 
possible  right  or  expectancy  of  the 
several  grantors  to  inherit,  as  his 
heirs  at  law,  the  lands  of  their  fa- 
ther at  his  death,  it  is  patent  that 
the  questions  passed  on  by  the  lower  ~  opinion  to  notice  in  detail  all  the  au- 
court,  and  now  presented  for  deci-  thorities  supra,  comment  regarding 
aion  by  the  appeal,  were  and  are  them  will  be  confined  to  such  as  are 
fully  raised  by  the  appellees'  demur-  directly  analogous,  in  point  of  fact 
rer.    The  prindary  question  we  are     and  the  conclusions  expressed,  to  the 


called  upon  to  decide  is :  May  the 
expectancy  of  an  heir  apparent  to 
inherit  his  father's  estate  be  made 
the  subject  of  contract  of  sale  by 
deed  of  general  warranty,  and  en- 
forced in  equity  after  the  death  of 
the  father  ?  Under  the  common  law 
this  could  not  be  done.  2  Black- 
stone,  297 ;  2  Kent*  602.  To  make 
a  contract  of  bargain  and  sale  valid, 
there  must  be  a  thing  or  subject- 
matter  to  be  contracted  for,  and,  if 
the  subject-matter  is  not  in  esse  at 
the  time  of  the  contract,  no  rights 
can  be  acquired  under  it.  This  prin- 
ciple, as  it  should  be  applied  to  the 
case  in  hand,  is  quaintly  stated  in 
Co.  Litt.  262,  2  Bacon,  Abr.  title, 
"Bargain  and  Sale,"  p.  4,  as  follows : 
"If  a  son  and  heir  bargain  and  sell 
the  inheritance  of  his  father,  this 
is  void,  because  he  hath  no  right  in 
himself." 

By  the  common  law  such  a  con- 
tract is  declared  void  because  con- 
trary to  public  policy ;  and,  as  there 
is  no  statute  in  this  state  changing 
the  common  law  on  this  subject,  the 
rule  stated  obtains 
and  is  still  in  force  A««i»iimettt— 

m  this  jurisdiction,    ewctancy— 

Indeed^  the  rule  has  wMvantr* 
been  steadfastly  ad- 
hered to  in  numerous  cases  decided 
by  this  court,  some  of  the  more  re- 
cent of  which  are  here  cited :  Wheel- 
er V.  Wheeler,  2  Met.  (Ky.)  474,  74 
Am.  Dec.  421 ;  Whitehead  v.  Root,  2 
Met.  (Ky.)  587;  Alves  v.  Schles- 
inger,  81  Ky.  290 ;  McCaH  v.  Hamp- 
ton, 98  Ky.  166,  33  L.R.A.  266,  56 
Am.  St.  Rep.  335,  32  S.  W.  406; 
Elliott  V.  Leslie,  124  Ky.  553,  124 
Am.  St.  Rep.  418,  99  S.  W.  619; 
Spears  v.  Spaw,  —  Ky.  — ,  25  L.R.A. 
(N.S.)  436,  118  S.  W.  276;  Smith 
V.  Dinguid,  8  Ky.  L.  Rep.  64;  Fur- 
nish  V.  Lilly,  27  Ky.  L.  Rep.  226,  84 
S.  W.  734 ;  Hall  v.  Hall,  153  Ky.  379, 
155  S.  W.  755 ;  Burton  v.  Campbell, 
176  Ky.  495, 195  S.  W.  1091. 
As  it  would  unduly  extend  the 


692 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


instant  case.  In  Wheeler  v.  Wheel- 
er it  was  held  that  the  son,  who, 
while  the  father  was  alive,  executed 
to  his  brother  a  deed  purporting  to 
convey  his  (the  grantor's)  interest 
in  his  father's  slaves  and  personal 
estate,  was,  notwithstanding  such 
conveyance,  entitled  to  recover,  aft- 
er the  father's  death,  the  interest  in 
the  latter's  estate  which  his  deed 
purported  to  convey  the  brother; 
furthermore,  that  the  sale  and  con- 
veyance were  made  by  the  son  with 
the  assent  of  the  father,  did  not  de- 
vest the  father  of  any  right  to  the 
property,  and  conferred  none  on  the 
son,  as  the  former  still  had  the  right 
to  dispose  of  it  as  he  pleased,  with- 
out regard  to  the  latter's  wishes  or 
contract. 

In  Alves  v.  Schlesinger,  81  Ky, 
290,  supra,  the  conveyance  by  the 
heir  was  for  a  valuable  considera- 
tion. After  the  death  of  the  ances- 
tor, a  creditor  of  the  heir,  who  had 
undertaken  to  sell  his  interest  in  his 
ancestor's  estate  during  the  latter's 
lifetime,  sued  to  subject  such  in- 
terest to  the  payment  of  his  debt. 
The  party  to  whom  the  contract  of 
sale  had  been  given  by  the  heir  be- 
fore the  ancestor's  death  claimed  the 
interest  under  the  contract,  and  re- 
sisted the  creditor's  right  to  subject 
it  to  the  payment  of  his  debt.  On 
appeal  this  court  sustained  the 
claim  of  the  creditor. 

In  McCall  v.  Hampton,  98  Ky. 
166,  33  L.R.A.  266,  56  Am.  St.  Rep. 
335,  32  S.  •  W.  406,  the  opinion  con- 
tains an  elaborate  discussion  of  the 
doctrine  under  consideration  and  an 
exhaustive  review  of  many  author- 
ities bearing  upon  it.  In  that  case 
Wade  Hampton,  the  heir,  three 
years  before  the  death  of  his  father, 
William  Hampton,  sold,  and  by  deed 
of  general  warranty  attempted  to 
convey,  to  a  brother,  Charles  Hamp- 
ton, an  expectancy  in  the  landed 
estate  of  the  father.  The  appellant, 
who  held  a  debt  against  Wade 
Hampton,  sued  him  and  obtained  an 
attachment,  which  was  levied  on 
what  was  claimed  to  be  his  interest 
as  an  heir  at  law  in  the  lands  left  by 
the  father,  William  Hampton,  whose 


death  had  shortly  theretofore  oc- 
curred. Charles  H.  Hampton,  to 
whom  Wade  Hampton  had  execut- 
ed, before  the  death  of  his  father, 
the  deed  purporting  to  convey 
Charles  his  interest  in  the  father^s 
lands,  having  also  died,  his  personal 
representative  filed  his  petition  in 
the  action  brought  by  the  creditor 
against  Wade  Hampton,  and  was 
made  a  defendant  therein.  His  peti- 
tion, which  was  made  an  answer,  set 
up  claim  to  Wade  Hampton's  in- 
terest in  the  lands  by  virtue  of  the 
deed  made  by  him  to  Charles  H. 
Hampton  prior  to  the  father's  death, 
and,  in  substance,  alleged  that  at 
the  time  of  the  execution  of  the  deed 
Wade  Hampton  was  suffering  from 
a  cancer,  and  was  without  means  to 
procure  medical  treatment  for  his 
malady;  that  his  father  had  ex- 
pressed a  desire  to  sell  part  of  his 
land  to  aid  Wade,  but  was  then  too 
infirm  to  make  such  disposition  of 
his  property;  that  in  order  that 
Wade  might  procure  medical  treat- 
ment, in  consideration  of  $800  paid 
the  latter  by  Charles  Hampton,  he 
sold,  and  by  the  deed  in  question 
conveyed,  to  Charles  Hampton  "all 
right,  title,  and  interest  he  then  had, 
or  might  thereafter  become  entitled 
to,  from  the  estate  of  his  father, 
William  Hampton,  of  whatsoever 
character,"  and  did  in  that  way  con- 
vey to  him  his  whole  interest  in  the 
father's  lands,  as  fully  as  if  he  were 
then  seised  and  possessed  of  the 
same.  To  this  pleading  a  demurrer 
was  filed  and  overruled.  From  the 
judgment  showing  this  overruling 
of  the  demurrer,  an  appeal  was  pros- 
ecuted by  the  creditor  of  Wade 
Hampton. 

In  passing  on  the  question  pre- 
sented by  the  appeal,  this  court,  re- 
versing the  judgment,  held,  in 
substance,  that  a  naked  possibility 
or  contingency,  not  founded  upon  a 
right  or  coupled  with  an  interest, 
cannot  be  assigned  or  sold.  There- 
fore, the  expectancy  of  a  son  to  in- 
herit his  father's  estate  is  not  the 
subject  of  assignment  or  sale,  and 
the  contract  is  not  enforceable  ei- 
ther at  law  or  in  equity  after  the 
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father's  death.  After  a  review  of 
the  authorities  relied  on  to  support 
the  rule  6f  law,  supra,  the  opinion 
adverts  to  the  contrary  doctrine,  as 
announced  in  Pomeroy's  Eq.  Juris- 
prudence, supported  by  East  Lewis- 
burgr  Lumber  &  Mfg.  Co.  v.  Marsh, 
91  Pa.  96,  therein  cited :  "That  the 
assignee  [or  purchaser]  of  the  ex- 
pectancy acquired  at  once  a  present 
equitable  right  over  the  future  pro- 
ceeds of  the  expectancy,  which  is  of 
such  certain  and  fixed  nature  that  it 
was  sure  to  ripen  into  an  ordinary 
equitable  property  right  over  those 
proceeds  as  soon  as  they  come  into 
existence  by  the  transformation  of 
the  expectancy  into  an  interest  in 
possession;  that  there  was  an  equi- 
table ownership  of  property  in  abey- 
ance, to  be  changed  to  an  absolute 
property  upon  the  happening  of  the 
future  event.*' 

In  combating  the  view  of  the  law 
thus  stated  by  the  learned  author 
referred  to,  the  opinion  proceeds  as 
follows:  "Here  we  have  the  as- 
signee or  vendee  taking  a  present 
right  in  a  thing  not  in  existence  and 
in  the  proceeds  of  an  expectancy 
which  may  never  materialize.  To 
reach  his  conclusion  he  utterly  dis- 
regards the  legal  significance  of  the 
words  'naked  possibility  or  expect- 
ancy.' They  import  a  hope  of  suc- 
cession, but  not  a  certainty,  as  im- 
plied by  the  statement  that  they 
were  sure  to  ripen  into  a  property 
right.  His  premises  are  false  and 
conclusions  erroneous.  It  is  axio- 
matic that  in  every  valid  griant  there 
must  be  a  grantor,  grantee,  and  a 
thing  to  be  granted.  When  there  is 
no  subject-matter, — ^nothing  in  esse 
about  which  a  contract  can  be  made, 
— ^the  essential  thing  to  the  validity 
of  a  contract  is  absent;  hence  such 
contract  is  declared  by  the  law  to  be 
void.  If  it  be  void,  then  no  party  to 
it  can  maintain  an  action  upon  it. 
A  wise  public  policy  produced  the 
law  which  fixed  the  status  of  parties 
to  such  a  contract.  If  it  is  whole- 
some to  declare  such  contract  in- 
valid, why  should  courts  of  equity 
enforce  such  contract  in  defiance  of 

the  law  and  wise  public  policy  ?     If 
17  A.L.R^— ss. 


this  is  to  be  the  practice  of  courts  of 
equity,  then  the  common  law  on  this 
subject  is  a  dead  letter  and  inop- 
erative. Why  should  the  common 
law  declare  such  contracts  invalid 
and  void,  if  courts  of  equity  have 
the  power  to  vivify  and  enforce 
them  ?  If  this  is  to  be  the  rule,  why 
not  declare  the  common  law  not  in 
force  on  this  subject?^  It  seems  to 
us  to  be  a  travesty  upon  common 
sense  for  the  law  to  decktre  a  con- 
tract void  and  yet  say  tlmt  it  is  en- 
forceable in  a  court  of  equity.  Some 
courts  hold  that  the  expectancy  of 
an  heir  to  inherit  his  father's  estate 
is  not  an  interest  capable  of  assign- 
ment in  equity,  any  more  than  at 
law,  and  we  agree  with  such  courts 
upon  the  question.  It  seems  at  this 
late  day  it  is  needless  to  discuss  the 
wisdom  and  policy  of  a  law  which 
has  been  sanctioned  for  so  many 
generations,  and  we  do  not  feel  that 
we  are  called  upon  to  defend  it.  A 
strict  adherence  to  it  will  save  multi- 
plying contentions,  protect  the  im- 
provident children  and  heirs  at  law 
from  fraud  and  deceit,  and  save  free 
and  untrammeled  the  actions  of  the 
possessors  of  estates  in  their  dis- 
tribution. If  there  were  no  other 
reasons  for  adhering  to  the  rule, 
those  just  suggested  would  be  all- 
sufiicient,  in  our  opinion,  for  doing 
so." 

In  Spears  v.  Spaw,  —  Ky.  — ,  25 
L.R.A.(N.S.)  486, 118  S.  W.  276,  we 
also  said:  "The  rule  is  that  it  is 
essential  to  the  legal  validity  of  a 
contract  that  the  thing  sold  have  an 
actual  or  potential  existence,  and 
that  a  mere  possibility  or  contin- 
gency, not  founded  on  a  right  or 
coupled  with  an  interest,  cannot  be 
the  subject  of  a  sale  or  assignment." 

Again,  in  Elliott  v.  Leslie,  124  Ky. 
553,  124  Am.  St.  Rep.  418,  99  S.  W. 
619,  as  if  to  give  added  emphasis  to 
what  previously  had  been  so  often 
reiterated  on  this  subject,  we  said: 
"We  are  not  disposed  to  give  our 
assent  to  a  doctrine,  however  an- 
cient and  general  it  may  be,  that  is 
rested  upon  so  unsubstantial  a  foun- 
dation as  the  one  that  upholds  the 
right  of  an  heir  to  traffic  in  some- 
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thing  that  has  no  existence,  and  may 
never  have." 

The  opinion  in  this  case  also  de- 
clares that  the  opinions  in  Wheeler 
V.  Wheeler,  2  Met.  (Ky.) )  474,  74 
Am.  Dec.  421,  Alves  v.  Schlesinger, 
«1  Ky.  290,  and  McCall  v.  Hampton, 
98  Ky.  166,  33  L.R.A.  266,  56  Am. 
St.  Rep.  335,  32  S.  W.  406,  in  effect 
overrule  those  of  the  cases  of  Lee  v. 
Lee,  2  Duv.  134,  and  McBee  v.  My- 
•ers,  4  Bush,  356,  sustaining  sales  of 
expectancies  made  with  the  consent 
of  the  parent. 

In  Burton  v.  Campbell,  176  Ky. 
495,  195  S.  W.  1091,  a  more  recent 
-case  than  any  so  far  mentioned,  the 
purpose  of  the  court  to  permit  no 
modification  of  the  doctrine  that  the 
sale  or  assignment  of  a  mere  ex- 
pectancy is  against  the  public  policy 
of  the  state,  and  for  that  reason 
void,  is  patent,  and  among  the  rea- 
sons it  asserts  for  its  rigid  enforce- 
ment are  the  following :  "It  will  be 
found,  from  an  examination  of  deci- 
sions from  this  and  other  courts, 
that  the  public  policy  inhibiting 
such  contracts  is  founded  upon  the 
law's  regard  for  the  protection  of 
the  weak,  the  youthful,  and  the  inexr 
perienced.  If  they  should  be  per- 
mitted to  sell,  convey,  or  transfer 
their  possible  inheritances,  they 
would  be  many  times  imposed  upon 
by  crafty  and  more  experienced 
speculators,  taking  advantage  of 
that  rule  of  conduct,  known  especial- 
ly to  influence  the  actions  of  the 
youthful  and  less  experienced,  that 
^a  bird  in  the  hand  is  worth  two  in 
the  bush.'  Moreover,  to  give  valid- 
ity to  such  contracts  would  render  a 
stranger  to  the  ancestor  or  person 
from  whom  the  expectancy  is  to  be 
derived  beneficially  interested  in  the 
«vent  of  his  death,  so  that  he  might 
as  soon  as  possible  come  into  pos- 
session of  the  purchased  interest  of 
the  prospective  heir.  Such  purchas- 
er would  not  be  influenced  by  the 
ties  of  relationship  in  the  continued 
life  of  the  ancestor,  and  thus  an  op- 
portunity would  be  afforded,  unre- 
strained by  such  ties,  to  hasten  the 
vefirt;ing  event,  and  for  this  reason  it 
inH>uld  be  against  public  policy  to 


offer  such  temptations.  This  prin- 
ciple of  public  policy  is  analogous  to 
and  is  on  a  parallel  with  another 
well-known  one,  in  the  law  forbid- 
ding one  not  interested  in  the  pres- 
ervation of  the  life  of  another  from 
becoming  the  beneficiary  in  an  in- 
surance policy  issued  upon  the  lat- 
ter's  life." 

It  will  be  found  that  the  opinion 
in  this  case,  as  well  as  those  of  all 
the  cases  previously  commented  on, 
rejects  a  contention  strongly  relied 
on  by  the  appellants  in  the  instant 
case,  viz.,  that  appellees  are,  in 
equity,  and  by  their  Deed-covena«t. 

deeds    to    appellants    of  warranty- 

and  its  covenant  of  •^•**^'^**- 
general  warranty,  estopped  to  deny 
that  the  title  to  the  lands  inherited 
by  them  from  their  father  upon  the 
death  of  the  latter,  eo  instante,  in- 
ured to  appellants'  benefit.  Regard- 
ing this  contention  we  said:  ''But 
this  doctrine  applies  only  when 
there  is  an  effort  to  convey  a  present 
interest  and  title  to  specific  proper- 
ty and  to  vest  the  vendee  with  such 
present  interest,  and  does  not  apply 
in  cases  like  this,  where  the  thing 
attempted  to  be  conveyed  is  a  mere 
expectancy  only.  In  tiie  latter  case 
there  is  no  intention  to  vest  the  pur- 
chaser with  any  character  of  present 
title  to  the  thing  attempted  to  be 
conveyed,  which,  as  we  have  seen,  is 
not  even  in  esse,  and,  therefore,  not 
the  subject  of  conveyance." 

The  petition  manifests  no  right  of 
recovery  in  the  appellants  for  a 
breach  of  the  warranty  contained  in 
the  deeds  made  them  by  appellees; 
the  deeds  being  void,  the  warranties 
are  likewise  void.  This  was  held  in 
Spears  v.  Spaw,  —  Ky.  — ^  25  L.R.  A. 
(N.S.)  436,  118  S,  W.  276,  as  in  the 
opinion  it  is  said:  "The  contract 
and  conveyance  being  void,  the  war- 
ranty is,  also.  As  stated,  the  con- 
veyance of  a  thing  not  in  being — 
i.  e.,  an  expectancy — is  invalid,  and 
the  whole  contract  with  reference 
thereto  is  void." 

Such  was  also  the  conclusion  ex- 
pressed in  Altemus  v.  Nickell,  116 
Ky.  506,  103  Am.  St.  Rep.  338,  74 
S.  W.  221,  in  the  opinion  of  which 


HUNT  V.  SMITH. 

Uti  JTy.  US,  tSO  B.  W.  PJS.) 


695 


Crontrart'— Told 
—recovery  of 
consideration. 


^e  said:  ''If,  then,  the  deed  con- 
taining the  warranty  is  void,  every 
part  of  it  must  be  ineffectual." 

We  think  it  equally  true  that  the 
law  bars  any  right  of  recovery  by 
the  appellants,  upon  any  of  the  al- 
leged equitable  grounds  set  forth  in 
the  petition,  of  the  purchase  money 

paid  by  them  to  ap- 
pellees for  the  ex- 
pectancy conveyed 
them,  or  any  part  of  the  amounts 
expended  by  them  in  attorneys'  fees, 
or  in  making  improvements  on  the 
lands.  The  contracts  being  void  as 
against  public  policy,  no  obligation 
was  imposed  by  them,  either  in  law 
or  equity,  that  can  be  enforced.  It 
has  time  and  again  been  decided  in 
this  jurisdiction  that  no  right  of 
action  can  be  based  on  a  contract 
that  is  contrary  to  public  policy  and 
void.  In  Chesapeake  &  O.  R.  Co.  v. 
Maysville  Brick  Co.  132  Ky.  643, 116 
S.  W.  1183,  we  said  of  a  contract 
that  was  contrary  to  public  policy: 
^*It  is  simply  a  case  where  the  ship- 
per seeks  to  obtain  damages  for 
violation  of  a  contract  that  is  illegal 
and  unenforceable.  No  right  of  ac- 
tion can  be  predicated  on  a  contract 
that  is  contrary  to  public  policy  and 
void."  Murphy  v.  Simpson,  14  B. 
Mon.  419 ;  Vanmeter  v.  Spurrier,  94 
Ky.  22,  21  S.  W.  337 ;  Calor  Oil  & 
Cras  Co.  V.  Franzell,  128  Ky.  715,  36 
I..R.A.(N.S.)  456, 109  S.  W.  328. 

In  Todd  V.  Caplinger,  4  Bush,  139, 
the  court,  following  a  review  of  the 
authorities,  said:  ''AH  of  these 
cases  show  that,  when  a  party  delib- 
-erately  enters  into  a  contract  .  .  . 
forbidden  by  law,  he  cannot  recover 
upon  the  express  contract,  nor  will 
the  law  imply  one  for  him.  It  would 
indeed  be  singularly  inconsistent 
for  the  law  to  denounce  the  express 
•contract  as  illegal  and  vicious,  and 
then  turn  around  and  imply  one  for 
the  parties."  Chapman  v.  Haley, 
117  Ky.  1004,  80  S.  W.  190,  4  Ann. 
Oas.  712 ;  Patterson  v.  Hamilton,  19 
Ky.  L.  Rep.  825,  42  S.  W.  88. 

In  IS  C.  J.  496,  the  above  rule  is 
thus  stated :  "Money  paid  under  an 
agreement  which  is  executed, 
^whether  as  the  consideration  or  in 


—contract  to 
purchase 


performance,  cannot  be  recovered 
back,  where  the  parties  are  pari  de- 
licto." 

The  several  contracts  involved 
in  this  case  were  but  bargains  of 
chance,  closely  akin  to,  if  not  to 
be  actually  classed  with,  gambling 
transactions,  and  for  that  and  oth- 
er sufficient  reasons  already  stated, 
they  were  and  are  of  a  character  de-  , 
nounced  by  law  as  against  public 
policy,  which  made 
them   void    and    in 

consequence  unen-  JXfcVo'Sry. 
forceable  for  any 
purpose;  and  this,  it  must  be  pre- 
sumed, was  known  to  all  the  parties 
to  the  contracts  when  they  were 
made,  who,  therefore,  took  all  the 
chances  of  whatever  loss  might  fall 
upon  them,  or  any  of  them,  from 
their  violation,  or  a  court  decision 
adjudging  them  void.  Levy  v.  Doer- 
hoefer,  188  Ky.  413,  11  A.L.R.  207, 
222  S.  W.  515,  and  cases  therein 
cited.  So  it  would  seem  that  the 
facts  here  presented  authorize  the 
application  to  appellants'  relation  to 
the  contracts  in  question  of  the  rule 
caveat  emptor.  It  is  shown  by  the 
petition  that  appellants  were  evicted 
from  the  lands  they  claim  to  have 
purchased  of  appellees  by  judgment 
of  the  court  in  an  action  brought  by 
the  father  of  the  latter,  the  owner  in 
fee  of  the  lands,  and  his  committee ; 
therefore  they  are  not,  as  alleged  in 
the  second  paragraph  of  the  peti- 
tion, in  a  position  to  avail  them- 
selves of  the  alleged  equitable  rights 
therein  claimed,  and  which,  under 
the  peculiar  circumstances  set  forth 
in  the  opinion  in  the  recent  case  of 
Flatt  V.  Flatt,  189  Ky.  801,  225  S. 
W.  1067,  in  rescinding  a  contract 
conveying  an  expectancy,  it  was 
thought  proper  to  allow  the  pur- 
chaser. 

It  appears  from  the  facts  stated 
in  the  opinion  of  that  case  that  one 
J.  M.  Flatt  died  the  owner  of  133 
acres  of  land,  which  he  by  will  de- 
vised his  widow  for  life,  with  the 
remainder  equally  to  his  five  living 
children  and  one  grandson,  F.  P. 
Flatt.  More  than  a  year  before  the 
testator's  death  his  son,  John  F. 
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Flatty  and  daughter,  Maggie  Wood- 
ward, both  later  becoming  devisees 
in  remainder  under  his  will,  by  sep- 
arate deeds  of  general  warranly, 
and  apparently  with  the  testator's 
knowledge,  conveyed  to  their  neph- 
ew, W.  0.  Flatt,  their  purported  un- 
divided one-sixth  interest  each  in 
the  testator's  land,  for  which  the 
grantee  paid  each  of  them  $325.  W. 
O.  Flatt,  the  purchaser,  died  in  1909 
intestate,  and  in  a  suit  by  his  ad- 
ministrator to  settle  his  estate  two 
parcels  of  the  133  acres,  containing 
about  65  acres,  and  representing  the 
two  interests  conveyed  to  him  by 
John  S.  Flatt  and  Maggie  Wood- 
ward, and  another  one  sixth  con- 
veyed to  him  by  another  son  of  the 
testator,  J.  M.  Flatt,  were  sold  by 
order  of  court.  At  that  sale  F.  P. 
Flatt  became  the  purchaser  at 
$2,459,  and  the  65  acres  were  con- 
veyed to  him  by  deed  from  a  com- 
missioner. In  addition  to  the  65 
acres  thus  acquired  by  him,  F.  P. 
Flatt  owned  a  sixth  interest  in  the 
133  acres  devised  him  by  the  will  of 
J.  M.  Flatt.  Shortly  after  the  death 
of  J.  M.  Flatt's  widow,  the  life  ten- 
ant of  the  land,  F.  P.  Flatt,  and  the 
owners  of  the  remaining  two  sixths 
in  the  133  acres,  divided  same,  and 
made  deeds  to  each  other  for  their 
respective  parts  thereof;  F.  P.  Flatt 
thus  obtaining  84  acres,  including 
the  65  acres.  He  thereafter  sold  19 
acres  to  one  Carter,  which  left  him 
approximately  65  acres,  of  which  he 
remained  in  possession,  cultivating 
it  as  his  own  from  1912  until  an 
action  was  instituted  in  1918  against 
him  and  the  other  devisees  of  J.  M. 
Flatt  and  their  assigns  by  the  ap- 
pellees, John  F.  Flatt  and  Maggie 
Woodward,  for  partition  of  the 
whole  133  acres  and  for  rents  for 
the  years  1913  to  1917,  inclusive. 
In  their  petitions  appellees  only 
sought  to  have  their  interest  in  the 
133  acres  allotted  to  them  out  of  the 
remaining  65  acres  held  by  the  ap- 
pellant, F.  P.  Flatt,  and  to  recover 
of  him  rents  for  same.  The  latter 
set  up  and  relied  upon  his  deed 
through  W.  O.  Flatt  from  appellees, 
both  as  title  and  as  estoppels  against 


them.  Failing  in  these  pleas,  he 
asked,  by  way  of  counterclaim  judg- 
ment against  appellees,  for  the 
$325,  with  interest,  which  W.  0. 
Flatt  had  paid  each  of  them  for 
their  respective  interests  in  the 
land,  and  for  improvements  he  put 
on  the  land  to  the  extent  the  same 
had  increased  the  value  of  such  in- 
terest therein.  It  will  thus  be  seen 
that,  in  suing  the  appellant,  F.  P. 
Flatt,  appellees  sought  to  recover 
the  respective  interests  which  they 
had  theretofore  sold  and  conveyed 
his  remote  vendor,  W.  0.  Flatt, 
thereby  ignoring  and  treating  as 
void  the  deeds  they  had  made  the 
latter,  upon  the  grounds  that  they 
conveyed  to  him  a  mere  expectancy 
they  had  at  the  time  in  the  land  of 
their  father,  J.  M.  Flatt. 

Upon  the  hearing  of  the  case  in 
the  circuit  court,  it  r^tored  to  ap- 
pellees the  interests  in  the  land  sued 
for,  set  off  their  claims  for  rents 
against  appellants'  claim  for  the 
consideration  and  interest  paid  ap- 
pellees by  W.  O.  Flatt,  and  disal- 
lowed appellants'  claim  for  improve- 
ments made  upon  the  land.  The 
latter  prosecuted  an  appeal  from  the 
judgment  of  the  circuit  court,  and 
the  appellees  took  a  cross  appeal. 
On  the  appeal  we  held  that,  though 
the  deeds  to  W.  0.  Flatt  from  John 
F.  Flatt  and  Maggie .  Woodward 
were  void  because  of  their  convey- 
ance of  a  mere  expectancy  in  the 
land  of  their  father,  appellant  as 
their  vendee  was  nevertheless  en- 
titled to  recover  the  purchase  price 
they  received  from  W.  0.  Flatt  for 
their  interests  in  the  land,  with  in- 
terest, plus  improvements  made  by 
appellant  thereon,  to  the  extent  that 
they  increased  the  vendible  value  of 
the  land,  and  these  claims  were 
allowed  him,  not  because  of  any 
liability  of  appellees  for  a  breach  of 
the  warranty  contained  in  their 
deed  to  W.  0.  Flatt,  but  because  ap- 
pellant was  a  purchaser  in  good 
faith,  at  the  judicial  sale,  of  the  in- 
terests they  had  conveyed  W.  O. 
Flatt,  and  had  been  permitted  by 
appellees  to  remain  in  undisturbed 
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possession  of  the  land  for  more  than 
six  years  after  their  father's  death, 
and  to  make  the  improvements 
thereon  with  their  knowledge  and 
i^ithout  any  assertion  of  their  right 
to  recover  the  interests  they  had 
conveyed  W.  0.  Flatt.  And  these 
equities  were  heM  sufficient  to  estop 
them  from  defeating  appellant's 
claims  relied  on  as  estoppels  against 
them.  These  equities  were  adjust- 
ed as  determined  in  Ratterman  v. 
Apperson,  141  Ky.  821,  133  S.  W. 
1005,  which  involved  the  purchase 
of  land  made  in  good  faith  at  a  ju- 
dicial sale,  though  invalid,  but  in- 
volved no  sale  of  an  expectancy. 

It  will  readily  be  seen  that  the 
facts  in  Flatt  v.  Flatt,  supra,  differ- 
entiate that  case  from  the  one  at 
bar,  in  which  no  such  equities  exist 
as  in  that  case.  The  appellants  here 
were  deprived  under  a  judgment  of 


court  of  the  interests  in  the  lands, 
the  expectancies  in  which  they  had 
purchased,  by  the  owner  of  the 
lands,  before  bringing  their  action 
against  appellees ;  the  improvements 
they  placed  thereon  were  all  made 
during  the  life  of  such  owner,  and 
they  escaped  the  payment  of  rents 
for  the  time  they  held  the  lands. 
They  are  presumed  to  have  known 
the  invalidity  of  the  deeds  they  re- 
ceived, and  were  not,  therefore,  pur- 
chasers in  good  faith. 
.  The  conclusions  we  have  ex- 
pressed render  consideration  of 
certain  collateral  questions  raised  by 
counsel  unnecessary ;  therefore  they 
will  not  be  passed  on.  As  in  our 
opinion  the  petition,  as  amended, 
failed  to  state  a  cause  of  action,  the 
judgment  sustaining  the  demurrer 
to  same  and  dismissing  the  action  is 
hereby  affirmed. 


ANNOTATION. 
Validity  and  effect  of  transfer  of  expectancy  by  protpectiTe  heir. 


I.  Scope  of  note,  697. 
II.  At  law: 

a.  In  absence  of  statute: 

1.  General  rule,  597. 

2.  Rule  in  HaBBachusettSf  699. 

b.  Under  statute,  601, 

m.  In  equity: 

a.  General  rule,  601. 

b.  Requisites  to  enforcement: 

'  1.  Parties,  603. 

2.  Good    faith    and    adequate 
consideration,  603. 

I.  Scope  of  note. 

This  annotation  discusses  the  valid- 
ity and  effect  of  a  transfer  by  a  pro- 
spective heir  or  beneficiary  to  a  per- 
son other  than  the  one  from  whom  the 
property  is  expected  to  be  derived.  It 
does  not  include  releases  by  an  heir  to 
his  ancestor.  Neither  does  it  include 
the  transfer  of  contingent  remainders 
or  reversionary  interests,  or  transac- 
tions wherein  the  thing  transferred  is 
not  the  grantor's  expectancy,  but  spe- 
cific property  which  he  does  not  own. 


III.  b— continued. 

3.  Good    faith    toward    third 

persons,  605. 

4.  Consent  of  ancestor,  606, 
6.  Form  of  transfer,  608. 

c  Burden  of  proof,  609* 
d.  Enforcement: 

1.  Generally,  611. 

2.  Persons       against       whom 

transfer  can  be  enforced, 
612. 

3.  Extent  of  enforcement,  614« 
'  e.  Rule  in  Kentucky,  615. 

IV.  Attempted  transfer  as  creating  es- 
toppel, 616. 

II.  At  lata* 

a.  In  absence  of  statute* 

1.  General  rule. 

The  common-law  rule  is  that,  since 
no  man  is  heir  to  the  living,  an  heir  ex- 
pectant has,  during  the  lifetime  of  his 
ancestor,  no  interest  in  the  ancestor's 
estate,  and  a  transfer  of  hia  expecta- 
tion of  receiving  property  by  descent 
or  devise  is  a  nullity. 

Connecticut. — Dart  v.  Dart  (1828)  7 
Conn.  250. 
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Georgia.  —  Dailey  v.  Springfield 
(1915)  144  Ga.  895,  87  S.  E.  479,  Ann. 
Cas.  1917D,  943. 

Kentucky.  —  McGall  v.  Hampton 
(1895)  98  Ky.  166,  33  L.R.A.  266,  56 
Am.  St.  Rep.  335,  32  S.  W.  406 ;  Spears 
V.  Spaw  (1909)  —  Ky.  — ,  25  L.R.A. 
(N.S.)  436,  118  S.  W.  275;  McDowell 
V.  Neal  (1883)  5  Ky.  L.  Rep.  331  (ab- 
stract). 

Michigan.  —  Stevens  v.  Stevens 
(1914)  181  Mich.  438,  148  N.  W.  225, 
Ann.  Cas.  1916E,  1259;  Re  Vanden 
Bosch  (1919)  207  Mich.  89,  173  N.  W. 
332. 

New  York. — Jackson  ex  dem.  Thur- 
man  v.  Bradford  (1830)  4  Wend.  619; 
Re  Zimmerman  (1918)  104  Misc.  516, 
172  N.  Y.  Supp.  80.  See  also  Re  Meri- 
clo  (1882)  63  How.  Pr.  62. 

North  Carolina. — Mastin  v.  Marlow 
(1871)  65  N.  C.  695.  See  also  Fortes- 
cue  V.  Satterthwaite  (1841)  23  N.  C. 
(1  Ired.  L.)  566;  Beacon  v.  Amos 
(1913)  161  N.  C.  357,  77  S.  E.  407. 

Ohio.— Hart  v.  Gregg  (1877)  82 
Ohio  St.  502.  See  also  Gilpin  v.  Wil- 
liams (1874)  25  Ohio  St.  283. 

Pennsylvania.  —  Bayler  v.  Com. 
(1861)  40  Pa.  37,  80  Am.  Dec.  551; 
Lennig's  Estate  (1897)  182  Pa.  485,  88 
L.R.A.  466,  61  Am.  St.  Rep.  725,  38  Atl. 
466.  Compare  M'Clure  v.  M'Clure 
(1850)  1  Phila.  117,  wherein  the  court 
said :  "Though  a  mere  possibility  can- 
not be  directly  granted  at  law,  yet  it 
may  be  by  release,  devise,  or  estoppel, 
and  is  directly  assignable  in  equity, 
and  therefore  at  law  in  Pennsyl- 
vania." 

Rhode  Island.— See  D'Wolf  v.  Gardi- 
ner (1869)  9  R.  I.  145. 

Tennessee. — Tate  v.  Greenlee  (1918) 
141  Tenn.  103,  207  S.  W.  716.  See  also 
Read  v.  Mosby  (1889)  87  Tenn.  759,  5 
L.R.A.  122,  11  S.  W.  940. 

England. — ^Jones  v.  Roe  (1789)  3  T. 
R.  88,  100  Eng.  Reprint,  470.  Com- 
pare Godfray  v.  Godfray  (1866) 
12  Jur.  N.  S.  397,  35  L.  J.  P.  C.  N.  S.  39, 
14  Week.  Rep.  522  (applying  local  law 
of  Island  of  Jersey  and  citing  Le 
Feuvre  v.  Le  Feuvre,  a  la  cour  Royale 
de  rile  de  Jersey,  8  Mai,  1795) ;  Cook 
V.  Field  (1850)  15  Q.  B.  460,  117  Eng. 
Reprint,  534,  19  L.  J.  Q.  B.  N.  S.  441, 
14  Jur.  951. 


Thus,  in  Jackson  ex  dem.  Thurman 
V.  Bradford  (I83O)  4  Wend.  (N.  Y.) 
619,  the  court  said:  ''When  these 
deeds  were  executed,  Price  had  no  title 
or  claim  to  the  premises,  and  could 
therefore  convey  no  right  to  them. 
'Qui  non  habet,  ille  non  dat.'  A  grant 
by  a  person  who  has  no  estate,  as  an 
heir  in  the  lifetime  of  his  ancestor^ 
will  not  pass  any  estate.  3  Preston  on 
Abstracts  of  Title,  25,  26.  This  posi- 
tion is  well  warranted  by  Sir  Marma- 
duke  Wivel's  Case.  Hob.  46.  In  that 
case  a  tenant  in  tail  of  an  advowson, 
and  his  son  and  heir,  joined  in  a  grant 
of  the  next  avoidance.  The  tenant  in 
tail  died,  and  it  was  held  that  the 
grant  was  utterly  void  against  the  son 
and  heir  who  had  joined  in  the  grant, 
because  he  had  nothing  in  the  advow* 
son,  neither  in  possession,  or  right, 
nor  in  actual  possibility,  at  the  time  of 
the  grant.  It  is  said  in  the  Touchstone 
(349)  that  a  bare  possibility  of  an  in* 
terest  which  is  uncertain  is  not  grant* 
able.  The  expectancy  of  an  heir  at  law 
in  the  life  of  the  ancestor  (and  such 
was  the  defendant's  grantor  in  thia 
case)  is  less  than  a  possibility.  Wright 
V.  Wright  (1749)  1  Ves.  Sr.  409,  27 
Eng.  Reprint,  1111."  In  that  case, 
however,  the  court  recognized  that  if 
the  deed  had  been  by  warranty,  the 
warranty  would  estop  the  grantor  and 
those  claiming  under  him. 

Tht  rule  was  applied  in  Spears  v. 
Spaw  (1909)  —  Ky.  — ,  25  L.R.A. 
(N.S.)  436,  118  S.  W.  275,  wherein  it 
was  said:  "It  appears,  without  con- 
tradiction, that  this  conveyance  was 
made  and  executed  in  the  lifetime  ,of 
their  mother,  who  held  the  fee-simple 
title  to  the  land,  and  that  she  verbally 
consented  to  the  sale  and  purchase. 
The  only  question  to  be  determined  is : 
Was  this  conveyance  valid  for  any 
purpose?  The  following  language  oc- 
curs in  the  deed,  to  wit:  'The  parties 
of  the  first  part  (meaning  appellants) 
hereby  convey  their  interest,  being  two 
thirds  of  the  said  Fanny  Spaw  estate, 
subject  to  her  lifetime  estate,  and  at 
the  death  of  said  Fanny  Spaw  to  be  in 
full  force  and  effect  ...  to  have 
and  to  hold  the  same,  together  with  all 
the  appurtenances  thereunto  belong- 
ing, unto  the  party  of  the  second  part. 
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his  heira  and  assigns,  forever;  and  the 
said  parties  of  the  first  part  hereby 
covenant  with  the  said  party  of  the 
second  part  that  they  will  warrant  the 
title  to  the  property  hereby  conveyed 
unto  the  said  party  of  the  second  part, 
and  their  heirs  and  assigns  forever.'  It 
is  certain  that  this  conveyance  passed 
nothing  to  appellee  but  appellants'  ex- 
pectancy in  the  land.  They  had  no  in- 
terest in  the  land  at  that  time.  The 
mother's  verbal  consent  to  the  sale  of 
the  land  did  not  prevent  her  from 
afterwards  disposing  of  it  by  will  or 
descent.  It  remained  within  her  power 
to  prevent  any  of  her  children  from 
receiving  any  part  of  this  land  or  her 
estate.  The  result  was  that  appellants 
had  nothing  to  sell,  and,  therefore,  ap- 
pellee received  nothing  by  reason  of 
his  deed.  The  rule  is  that  it  is  essen- 
tial to  the  legal  validity  of  a  contract 
that  the  thing  sold  have  an  actual  or 
potential  existence,  and  that  a  mere 
I>ossibility  or  contingency,  not  founded 
on  a  right  or  coupled  with  an  interest, 
cannot  be  the  subject  of  a  sale  or  as- 
signment. In  the  case  of  Wheeler  v. 
Wheeler  (1859)  2  Met.  (Ky.)  474,  74 
Am.  Dec.  421,  the  court  held  that  a  son 
who  had  executed  a  deed  purporting  to 
convey  his  interest  in  his  father's  es- 
tate, the  father  then  being  alive,  to  his 
brother,  was,  notwithstanding  that 
fact,  entitled  to  recover  the  interest  in 
the  estate  which  his  deed  purported  to 
convey.  At  common  law  such  con- 
tracts were  declared  to  be  void;  and 
this  court  in  several  cases,  and  many 
other  courts  have,  also,  declared  them 
to  be  void.  .  .  .  Appellee  contends 
that  as  the  deed  contains  a  general 
warranty  of  title,  and  that  as  appel- 
lants have  become  possessed  of  the 
property  by  descent,  their  mother  hav- 
ing died,  the  warranty  of  title  is  bind- 
ing upon  them,  and  that  the  title  to  the 
land  is  in  him  by  reason  thereof.  The 
contract  and  conveyance  being  void, 
the  warranty  is  also.  As  stated,  the 
conveyance  of  a  thing  not  in  being — 
i.  e.,  an  expectancy — is  invalid,  and  the 
whole  contract  with  reference  thereto 
is  void." 

In  the  case  of  Re  Zimmerman  (1918) 
104  Misc.  516,  172  N.  Y.  Supp.  80,  the 
court,  after  laying  down  the  rule  here- 


tofore stated,  intimated  that  a  ratifica- 
tion after  the  death  of  the  ancestor 
might  operate  as  a  new  assignment. 

2.  Rule  in  Masaachusetts. 

In  Massachusetts,  it  has  been  held 
at  law  that  an  agreement  by  an  heir 
apparent  to  convey  an  estate  which 
may  come  to  him  by  descent  is  valid, 
when  entered  into  fairly,  on  an  ade- 
quate consideration,  and  with  the 
knowledge  and  assent  of  the  ancestor. 
Jenkins  v.  Stetson  (1864)  9  Allen,  128 
(family  agreement).  Compare  Davis 
v.  Hayden  (1813)  9  Mass.  514.  And 
where  a  prospective  heir  conveys  by 
deed,  to  a  member  of  his  family,  his  in- 
terest in  the  expectancy,  with  the  con- 
sent of  the  ancestor,  it  has  been  held 
that  the  covenant  in  the  deed  is  valid 
and  binding.  Fitch  v.  Fitch  (1830)  8 
Pick.  480;  Trull  v.  Eastman  (1841)  3 
Met.  121,  37  Am.  Dec.  126.  In  the  case 
last  cited  the  court  said:  "The  ques- 
tion upon  the  whole  matter  is  whether 
the  demandant  is,  by  law,  entitled  to 
recover.  It  has  been  contended  for 
him  that  no  estate  passed  from  him  by 
his  deed  to  his  brother;  that  it  was  a 
mere  expectancy,  and  that  the  deed 
could  operate  on  the  realty  only  to 
convey  the  present  right;  and  that  the 
covenant  should  be  restrained  or 
limited  in  such  manner  as  that  the 
grantor,  and  those  under  him,  should 
not  claim  any  part  of  the  estate  there- 
after, which  he  then  had;  but  that  he 
should  be  permitted  to  acquire,  by 
grant  or  devise,  any  right  to  the  estate 
thereafterwards,  to  his  own  use.  And 
if  that  were  the  true  construction  of 
the  deed,  the  consequences  would  fol- 
low. It  may  be  conceded  that  the 
covenant  should  be  limited  to  the 
premises — ^the  subject-matter  of  the 
conveyance.  And  it  is  perfectly  clear, 
that  the  premises  in  that  deed  em- 
braced what  right  the  grantor  should 
thereafterwards  acquire,  as  well  as 
what  present  right  he  had.  .  •  • 
Now  the  covenant,  in  the  case  before 
us,  was  in  effect  a  covenant  real.  The 
law  does  not  require  any  particular 
form  of  words  to  constitute  such  a 
covenant,  which  shall  run  with  the 
land.  In  Fairbanks  v.  Williamson 
(1830)  7  Me.  96,  it  was  held  that  a 
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covenant  that  neither  the  grantor  nor 
his  heirs  should  make  any  claim  to  the 
land  conveyed  was  a  covenant  real, 
which  ran  with  the  land.  In  effect  it 
is  a  warranty  that  the  grantor  will 
not,  and  that  his  heirs  and  assigns 
shall  not,  thereafterwards  claim  the 
premises  granted  or  released,  or  any 
part  of  the  same.  And  although  the 
grantor  or  releasor  had  not  then  a 
present  right,  yet  the  subsequent 
acquisition  of  it  shall  inure  to  the  use 
of  the  grantee;  or,  in  the  better  words 
of  Lord  Coke,  the  grantor  shall  be  re- 
butted and  barred,  when  he  after- 
wards shall  so  claim  against  his  own 
warranty." 

The  limitations  of  the  rule  were  set 
forth  in  Boynton  v.  Hubbard  (1810) 
7  Mass.  112,  as  follows:  "The  cove- 
nant declared  on,  in  the  case  at  bar,  is 
an  agreement  by  an  heir  having  two 
ancestors  then  living,  an  uncle  and  an 
aunt,  that  if  he  survive  them,  or  either 
of  them,  he  will  convey  to  a  stranger 
one  third  part  of  all  the  estate,  real 
and  personal,  which  shall  come  to  him 
from  those  ancestors,  or  either  of 
them,  by  descent,  distribution,  or  de- 
vise. And  it  is  found  by  the  jury  that 
this  contract  was  not  obtained  from 
the  heir  by  the  fraud  of  the  purchaser. 
If,  therefore,  this  covenant  is  void,  it 
must  be  on  the  principle  that  it  is  a 
fraud,  not  on  either  of  the  parties, — 
for  that  the  jury  have  negatived, — ^but 
on  third  persons,  not  parties  to  it,  pro- 
ductive of  public  mischief,  and  against 
sound  public  policy.  If  the  contract 
has  this  effect,  it  ia  apparent  to  the 
court  from  the  record;  the  whole  con- 
tract being  a  part  of  the  record.  And 
that  a  contract  of  this  nature  has  this 
effect,  we  cannot  doubt.  The  ancestor, 
having  no  knowledge  of  the  existence 
of  the  contract,  is  induced  to  submit 
his  estate  to  the  disposition  of  the  law, 
which  had  designated  the  defendant  as 
an  heir.  The  defendant's  agreement 
with  the  plaintiff  is  to  substitute  him 
as  a  coheir  with  himself  to  his  uncle's 
estate.  The  uncle  is  thus  made  to 
leave  a  portion  of  his  estate  to  Boyn- 
ton, a  stranger,  without  his  knowledge, 
and  consequently  without  any  such  in- 
tention. This  Lord  Hardwicke  calls  a 
deceit  on  the  ancestor.    And  what  ia 


the  consequence  of  deceits  of  this  kind 
upon  the  public  ?  Heirs  who  ought  to 
be  under  the  reasonable  advice  and  di- 
rection of  their  ancestor,  who  has  no 
other  influence  over  them  than  what 
arises  from  a  fear  of  his  displeasure, 
from  which  fear  the  heirs  may  be  in- 
duced to  live  industriously,  virtuously, 
and  prudently,  are,  with  the  aid  of 
money  speculators,  let  loose  from  this 
salutary  control,  and  may  indulge  in 
prodigality,  idleness,  and  vice;  and 
taking  care,  by  hjrpocritically  preserv- 
ing appearances,  not  to  alarm  their  an- 
cestor, may  go  on  trafficking  with  his 
expected  bounty,  making  it  a  fund  to 
supply  the  wastes  of  dissipation  and 
extravagance.  Certainly  the  policy  of 
the  law  will  not  sanction  a  transaction 
of  this  kind,  from  a  regard  to  the  mor- 
al habits  of  the  citizens.  But  when 
it  ia  considered  that  a  contract  of  this 
kind  is  a  mere  wager,  in  a  case  where 
there  are  no  principles  by  which  the 
value  of  the  chances  may  be  estimated 
so  as  to  ascertain  whether  it  be  un- 
conscionable or  reasonable,  and  there- 
fore, if  valid  in  any  case,  it  may  be 
valid  in  all  cases,  public  policy  has  ad- 
ditional inducements  to  discounte- 
nance it  aa  dangerous  to  good  faith 
and  fair  dealing.  That  such  is  the 
nature  of  this  contract  is  manifest  by 
considering  the  terms  of  it.  It  is  true 
the  comparative  value  of  the  lives  of 
the  uncle  and  nephew  may  be  esti- 
mated. But  there  is  no  rule  for  esti- 
mating the  estate  which  the  uncle  may 
leave.  After  the  contract  he  may  be 
unfortunate  and  lose  his  property;  or 
he  may  acquire  a  much  larger  estate. 
But  if  the  estate,  of  which  he  should 
die  aeised  and  possessed,  could  be 
known,  what  is  the  rule  for  calculating 
whether  he  will  die  intestate  or  not? 
or,  if  he  should  make  a  will,  what  es- 
tate he  would  devise  to  the  nephew? 
The  nephew,  when  the  contract  is 
made,  may  be  a  coheir ;  and  afterwards 
the  other  coheirs  may  die,  leaving  him 
the  sole  heir.  Without  pursuing  the 
nature  of  the  contract  further,  it  ia 
most  manifest  that  it  must  be  a  desper- 
ate wager  on  one  side  or  the  other; 
and,  as  such,  ought  not  to  be  counte- 
nanced aa  the  foundation  of  an  ac- 
tion." 
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A.  Under  statute* 

Th«  rule  that  transfers  of  an  ex- 
pectant estate  by  a  prospective  heir 
are  void  at  law  has  been  affirmed  by 
statute  in  some  jurisdictions.  Re 
Wickersham  (1902)  138  Cal.  355,  70 
Pac.  1076,  71  Pac.  437.  See  also  Wins- 
low  V.  Dundom  (1912)  46  Mont.  71, 126 
Pac.  136. 

In  Louisiana,  the  Civil  Code  (art. 
1887)  declares  that  "one  cannot  re- 
nounce the  succession  of  an  estate  not 
yet  devolved,  nor  can  any  stipulation 
be  made  with  regard  to  such  a  succes- 
sion,  even  with  the  consent  of  him 
whose  succession  is  in  question.'* 
Jacobs's  Succession  (1901)  104  La. 
447,  29  So.  241.  See  also  Reed  v. 
Crocker  (1857)  12  La«  Ann.  436.  But 
compare  Grayson  v.  Sanford  (1857)  12 
La.  Ann.  646  (sale  of  'inheritance" 
valid). 

The  New  Jersey  statute,  referred  to 
in  Bouvier  v.  Baltimore  &  N.  Y.  R.  Co. 
(1902)  67  N.  J.  L.  281,  60  L.R.A..750, 
51  Atl.  781,  as  ''an  act  to  authorize  the 
transfer  of  estates  in  expectancy," 
provided  as  follows :  "No  person  shall 
be  empowered  by  this  act  to  dispose  of 
any  expectancy  which  he  may  have  as 
heir  of  a  living  person  .  .  •  nor  any 
estate,  right,  or  interest  to  which  he 
may  become  entitled  under  any  deed  to 
be  thereafter  executed,  or  under  the 
will  of  any  living  person." 

Ill,  In  equity. 
a.  General  rule* 

It  is  well  established  that  a  person 
expecting  to  receive  property  by  will, 
distribution,  or  descent  may  make  a 
transfer  of  the  expectancy  to  a  third 
person  which  will  be  valid  and  en- 
forceable in  equity. 

United  States.  —  Field  v.  Camp 
(1913)  120  C.  C.  A.  140,  201  Fed.  682, 
modifying  (1911)  193  Fed.  160  (family 
agreement). 

California.— Re  Wickersham  (1908) 
153  Cal.  603,  96  Pac.  311  (family 
agreement) ;  Bridge  v.  Kedon  (1912) 
163  Cal.  493,  43  L.R.A.(N.S.)  404,  126 
Pac.  149.  See  also  Re  Wickersham 
(1902)  138  Cal.  355,  70  Pac.  1076,  71 

Pac.  437. 

Connecticut.  —  Brown  v.  Brown 
(1895)  66  Conn.  493,  34  Atl.  490. 


Illinois.— Parsons  v.  Ely  (1867)  45 
111.  232  (marriage  agreement) ;  Hud* 
son  V.  Hudson  (1906)  222  111.  527,  78 
N.  E.  917;  Donough  v.  Garland  (1915) 

269  111.  565,  109  N.  E.  1015,  Ann.  Cas. 
1916E,  1238;  Simmons  v.  Ross  (1915) 

270  111.  372,  110  N.  E.  507,  Ann.  Cas, 
1916E,  1256 ;  Thornton  v.  Louch  (1921) 
297  111.  204,  130  N.  E.  467 ;  Dumont,  R. 
&  Co.  V.  McDougal  (1916)  200  111.  App. 
583.  See  also  Ridgeway  v.  Underwood 
(1873)  67  111.  419;  Crum  v.  Sawyer 
(1890)  132  111.  443,  24  N.  E.  956. 

Iowa.— Mally  v.  Mally  (1903)  121 
Iowa,  169,  96  N.  W.  736;  Richey  v. 
Rowland  (1906)  180  Iowa,  523,  107  N. 
W.  423;  Betts  v.  Harding  (1906)  133 
Iowa,  7,  109  N.  W.  1074;  Edler  v.  Fra- 
zier  (1916)  174  Iowa,  46,  156  N.  W. 
182;  Elingensmith  v.  Klingensmith 
(1921)  —  Iowa,  — ,  185  N.  W.  75. 

Kansas.  —  Clendening  v.  Wyatt 
(1895)  54  Kan.  523,  33  L.R.A.  278,  38 
Pac.  792. 

Maine.— Curtis  v.  Curtis  (1855)  40 
Me.  24,  63  Am.  Dec.  651  (family  agree- 
ment). 

New  Hampshire.  —  Peterborough 
Sav.  Bank  v.  Hartshorn  (1891)  67  N. 
H.  156,  33  Atl.  729. 

New  Jersey. — Bacon  v.  Bonham 
(1881)  33  N.  J.  Eq.  614,  affirming 
(1876)  27  N.  J.  Eq.  209. 

New  York.— Stover  v.  Eycleshimer 
(1867)  3  Keyes,  620,  affirming  (1865) 
46  Barb.  84;  Re  Stephens  (1900)  64  N. 
Y.  Supp.  990. 

North  Carolina. — McDonald  v.  Mc- 
Donald (1859)  58  N.  C.  (5  Jones,  Eq.) 
211,  75  Am.  Dec.  434;  Mastin  v.  Mar- 
low  (1871)  65  N.  C.  695;  Boles  v.  Cau- 
die  (1903)  133  N.  C.  528,  45  S.  E.  835. 
See  also  Kornegay  v.  Miller  (1905)  137 
N.  C.  659,  107  Am.  St.  Rep.  505,  50  S. 
E.  315. 

Pennsylvania. — Re  Wilson  (1845)  2 
Pa.  St.  325;  Bayler  v.  Com.  (1861)  40 
Pa.  37,  80  Am.  Dec.  551;  Walker  v. 
Walker  (1870)  67  Pa.  185  (family 
agreement) ;  Fritz's  Estate  (1894)  160 
Pa.  156,  28  Atl.  642;  Kuhns'  Estate 
(1894)  163  Pa.  438,  30  Atl.  215;  Len- 
nig's  Estate  (1897)  182  Pa.  485,  38 
L.R.A.  378,  61  Am.  St.  Rep.  725,  38  Atl. 
466,  affirming  (1897)  6  Pa.  Dist.  R. 
249,  19  Pa.  Co.  Ct.  289;  M'Clure  v. 
M'Clure  (1850)  1  Phila.  117.    See  also 
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Patterson  v.  Caldwell  (1889)  124  Pa. 
466,  10  Am.  St.  Rep.  698,  17  Atl.  18. 

South  Carolina. — ^Blackwell  v.  Har- 
relson  (1914)  99  S.  C.  264,  84  S.  E.  283, 
Ann.  Cas.  1916E,  1263. 

Tennessee.  —  Fitzgerald  v.  Ve&tal 
(1866)  4  Sneed,  258;  Steele  v.  Frierson 
(1887)  86  Tenn.  430,  3  S.  W.  649.  See 
also  Read  v.  Mosby  (1889)  87  Tenn. 
769,  5  L.R.A.  122,  11  S.  W.  940;  Taylor 
V.  Swafford  (1909)  122  Tenn.  303,  26 
L.R.A.(N.S.)  442,  123  S.  W.  350;  Tate 
V.  Greenlee  (1918)  141  Tenn.  103,  207 
S.  W.  716. 

Vermont— Hoyt  v.  Hoyt  (1889)  61 
Vt.  413,  18  Atl.  313  (family  agree-' 
ment). 

Virginia.— Lewis  v.  Madison  (1810) 
1  Munf .  303  (family  agreement) . 

Texas.— Hale  v.  HoUon  (1897)  90 
Tex.  427,  36  L.R.A.  75,  59  Am.  St.  Rep. 
819,  39  S.  W.  287,  affirming  (1896)  14 
Tex.  Civ.  App.  96,  35  S.  W.  843,  36  S. 
W.  288;  Searcy  v.  Gwaltney  Bros. 
(1904)  36  Tex.  Civ.  App.  158,  81  S. 
W.  676. 

England.  —  Beckley  v.  Newland 
(1723)  2  P.  Wms.  182,  24  Eng.  Re^ 
print,  691  (family  agreement) ;  Hob- 
son  V.  Trevor  (1723)  2  P.  Wms.  191, 
24  Eng.  Reprint,  695,  10  Mod.  607,  88 
Eng.  Reprint,  829;  Bennett  v.  Cooper 
(1845)  9  Beav.  252,  60  Eng.  Reprint, 
340,  15  L.  J.  Ch.  N.  S.  315,  10  Jur. 
507;  Flower  v.  Buller  (1880)  L.  R.  15 
Ch.  Div.  665,  49  L.  J.  Ch.  N.  S.  784,  43 
L.  T.  N.  S.  311,  28  Week.  Rep.  948;  Re 
Clarke  (1887)  L.  R.  35  Ch.  Div.  109; 
Harwood  v.  Tooke  (1809)  2  Sim.  192, 
57  Eng.  Reprint,  761,  29  Revised  Rep. 
81;  Lyde  v.  Mynn  (1833)  1  Myl.  &  K. 
683,  39  Eng.  Reprint,  839;  Wethered 
V.  Wethered  (1828)  2  Sim.  183,  57 
Eng.  Reprint,  757,  29  Revised  Rep. 
77.  See  also  Warmstrey  v.  Tanfield 
(1628)  1  Ch.  Rep.  29,  21  Eng.  Re- 
print, 498  (assignment  of  possibility 
of  testamentary  trust) ;  Hinde  v. 
Blake  (1840)  3  Beav.  234,  49  Eng.  Re- 
print, 91,  9  L.  J.  Ch.  N.  S.  346;  Carle- 
ton  V.  Leighton  (1805)  3  Meriv.  667, 
36  Eng.  Reprint,  255;  Smith  v.  Baker 
(1842)  1  Younge  &  C.  Ch.  Cas.  223, 
62  Eng.  Reprint,  864. 

Thus,  in  Steele  v.  Frierson  (1887) 
S6  Tenn.  430,  3  S.  W.  649,  the  court 


said:  "Whatever  may  be  the  rule  at 
law  concerning  the  validity  of  the 
sale  or  assignment  of  an  interest  or 
right  not  in  existence,  there  can  be 
no  doubt  that  courts  of  equity  will 
give  effect  to  such  assignments,  fair- 
ly made,  in  behalf  of  innocent  pur- 
chasers. 'Contingent  interests  and 
expectancies  may  not  only  be  as- 
signed in  equity,  but  may  also  be  the 
subject  of  a  contract,  such  as  a  con- 
tract of  sale,  when  made  for  a  valu- 
able consideration,  which  courts  of 
equity,  after  the  event  has  happened, 
will  enforce.'  .  .  .  *So  even  the 
naked  possibility  or  expectancy  of  an 
heir  to  his  ancestor's  estate  may  be- 
come the  subject  of  a  contract  of  sale 
or  settlement,  and  in  such  case,  if 
made  bona  fide  for  a  valuable  con- 
sideration, it  will  be  enforced  in 
equity  after  the  death  of  the  ances- 
tor, not,  indeed,  as  a  trust  attaching 
to  the  estate,  but  as  a  right  of  con- 
tract;    Story,  Eq.  Jur.  §  1040b." 

In  Wethered  v.  Wethered  (1828)  2 
Sim.  183,  57  Eng.  Reprint,  757,  the 
vice  chancellor,  considering  an  agree- 
ment between  two  sons  to  divide 
equally  whatever  property  they 
should  receive  from  their  father,  is 
reported  to  have  said  "that  the  no- 
tion that  agreements  similar  to  the 
one  in  question  were  contrary  to  the 
policy  of  the  law  was  not  supported 
by  the  principles  of  law  applicable 
to  such  cases;  because  it  was  quite 
clear  that,  if  a  testator  meant  that 
his  devisee  should  have  the  personal 
enjoyment  of  his  bounty,  he  might  so 
devise  as  to  stint  the  enjoyment  of 
the  devisee,  and  restrain  him  from 
aliening  the  subject  of  his  gift;  but 
that  if  the  testator  did  not  so  devise, 
it  must  be  intended  that  he  meant 
that  his  devisee  should  not  be  do 
stinted,  but  should  have  the  full  en- 
joyment of  the  property,  and  that  it 
should  be  liable  to  all  his  antecedent 
debts,  and  all  his  antecedent  con- 
tracts; and  therefore  that,  where 
there  was  a  general  devise,  it  gave 
the  devisee  the  property  liable  to  be 
encumbered  in  any  way  that  the  dev- 
isee might  think  proper,  either  be- 
fore or  after  he  took  it.'' 
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d.  Requisites  to  enforcement, 
1.  Parties. 

It  is  essential  to* the  validity  in 
equity  of  the  transfer  of  an  expect- 
ancy that  the  person  making  the 
transfer  should  have  the  legal  capac- 
ity to  enter  into  the  agreement. 
Taylor  v.  Swafford  (1909)  122  Teniu 
303,  26  L.R.A.(N.S.)  442,  123  S.  W. 
350.  In  that  case  the  court,  after  re- 
ferring to  the  rule  that  a  contract  of 
sale  by  an  expectant  heir  will,  if  fair 
and  honest,  be  sustained  in  equity, 
said:  'These  cases,  h6wever,  in- 
volved the  contracts  of  expectants, 
who  at  the  time  of  making  them  were 
sui  juris,  while  here  we  are  dealing 
with  one  who,  at  the  time  of  joining 
in  the  trust  deed  in  question,  was  la- 
boring under  the  disability  of  cover- 
ture. •  .  .  It  is  a  matter  of  com- 
mon learning  that  the  deed  of  a  mar* 
ried  woman  was  absolutely  void  at 
common  law.  The  only  way  open  to 
her  by  which  she  could  convey  her 
title  to  land  was  by  joining  her  hus- 
band in  a  fine.  But  it  was  equally 
the  general  rule  of  that  law  that  a 
feme  covert  was  incapable  of  binding 
herself  by  contract.  This  rule  has 
been  so  often  recognized  and  applied 
in  our  courts  that  it  needs  no  citation 
of  authorities  in  its  support.  What- 
ever power  of  contract  a  feme  covert 
has,  save  in  the  matter  of  her  sep- 
arate estate,  or  in  the  transfer  of  her 
choses  in  action,  or  in  transfers  of  a 
somewhat  like  nature,  is  purely 
statutory.  Wherever  an  effort  is 
made  to  bind  her  or  her  property, ' 
with  the  exceptions  just  mentioned, 
the  party  seeking  to  do  this  must  find 
his  remedy  in  a  statute." 

For  an  example  of  the  execution 
by  a  married  woman  of  a  valid 
charge  on  her  expectancy,  see  Flower 
V.  Buller  (1880)  L.  R.  15  Ch.  Div. 
(Eng.)  665,  49  L.  J.  Ch.  N.  S.  784,  43 
L.  T.  N.  S.  311,  28  Week.  Rep.  948. 

A  valid  transfer  may  be  made  to 
one  who  has  no  previous  interest  or 
possibility  of  interest  in  the  prop- 
erty; that  is,  to  an  entire  stranger 
both  to  the  family  and  to  the  estate. 
Bridge  V.  Kedon  (1912)  163  CaL  493, 
43   L.R.A.(N.S.)    404,    126   Pac.    149. 


This  holding  finds  support  in  many 
of  the  cases  cited  throughout  this 
annotation,  wherein  the  particular 
point  was  not  expressly  decided. 

2,  Good  faith  and  adequate  considera' 

tion. 

At  the  basis  of  equitable  recogni- 
tion of  the  transfer  of  an  expectancy 
is  the  fact  that  a  consideration  has 
passed  between  the  parties.  In 
practically  all  of  the  cases  supporting 
the  rule,  it  is  stated  that  equity  will 
uphold  the  transfer  of  an  expectancy, 
if  made  in  good  faith  and  for  a  suffi- 
cient consideration.  And  it  has  been 
expressly  held  that  the  assignment  of 
an  expectancy  in  an  estate  is  invalid 
unless  fairly  made  for  an  adequate 
consideration.  Freeman  v.  Bishop 
(1740)  2  Atk.  39,  26  Eng.  Reprint,  420, 
Barnard,  Ch.  16,  27  Eng.  Reprint,  536 ; 
Benyon  v.  Fitch  (1866)  35  Beav.  670, 
55  Eng.  Reprint,  1018;  Re  Ellen- 
borough  [1903]  1  Ch.  (EngO  697,  72 
L.  J.  Ch.  N.  S.  218,  87  L.  T.  N.  S.  714, 
51  Week.  Rep.  315,  [1903]  W.  N.  18; 
Week  V.  Kettlewell  (1843)  1  Phill.  Ch, 
342,  41  Eng.  Reprint^  662,  13  L.  J.  Ch. 
N.  S.  28,  7  Jur.  1120,  affirming  (1842) 
1  Hare,  464,  66  Eng.  Reprint,  1114,  11 
L.  J.  Ch.  N.  S.  293,  6  Jur.  550;  Re 
Wickersham  (1908)  153  Cal.  603,  96 
Pac.  311;  Richey  v.  Richey  (1920)  — 
Iowa,  — ,  179  N.  W.  830;  Butler  v. 
Haskell  (1816)  4  S.  C.  Eq.  (4  De- 
sauss.)  651.  .  See  also  Greenwood  v. 
Greenwood  (1863)  2  DeG.  J.  &  S.  28, 
46  Eng,  Reprint,  285;  Edler  v.  Frazier 
(1916)  174  Iowa,  46,  156  N.  W.  182; 
Clendening  v.  Wyatt  (1895)  54  Kan. 
523,  33  L.R. A,  278,  38  Pac.  792 ;  Fritz's 
Estate  (1894)  160  Pa.  156,  28  Atl. 
642;  M'Kinney  v.  Pinckard  (1830)  2 
Leigh  (Va.)  149,  21  Am.  Dec.  601. 

The  equitable  principle  was  laid 
down  in  the  case  of  Re  Ellenborough, 
1  Ch.  (Eng.)  697,  supra,  as  follows: 
"The  question  is  whether  a  volunteer 
can  enforce  a  contract  made  by  deed 
to  dispose  of  an  expectancy.  It  cannot 
be  and  is  not  disputed  that  if  the  deed 
had  been  for  value  the  trustees  could 
have  enforced  it.  If  value  be  given, 
it  is  immaterial  what  is  the  form  of 
assurance  by  which  the  disposition  is 
made,  or  whether  the  subject  of  the 
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disposition  is  capable  of  being  thereby 
disposed  of  or  not.  An  assignment  for 
value  binds  the  conscience  of  the  as- 
signor. A  court  of  equity,  as  against 
him,  will  compel  him  to  do  that  which, 
ex  hypothesi,  he  has  not  yet  effectually 
done.  Future  property  possibilities 
and  expectancies  are  all  assignable 
in  equity  for  value.  Tailby  v.  Official 
Receiver  (1888)  L.  R.  13  App.  Cas. 
523,  543,  58  L.  J.  Q.  B.  N.  S.  75,  60 
L.  T.  N.  S.  162,  37  Week.  Rep.  513,  10 
Eng.  Rul.  Cas.  445.  But  when  the  as- 
surance is  not  for  value,  a  court  of 
equity  will  not  assist  a  volunteer." 

In  Boles  v.  Caudle  (1903)  133  N.  C. 
528,  45  S.  E.  835,  it  was  said:  ''Con- 
tracts for  the  sale  of  expectancies  and 
drafts  upon  the  future  are  not  favor- 
ites of  courts  of  equity,  and  will  be 
sustained  only  when  sho¥m  by  those 
claiming  under  them  that  they  are  en- 
tirely fair  and  free  from  any  vitiating 
element.  Children  should  not  be  en- 
couraged to  spend  their  inheritance  in 
advance,  or  to  speculate  upon  the 
death  of  their  fathers.  It  may  be  that 
in  these  days  the  evil  effects  of  living 
upon  the  future  demand  a  stricter  in- 
vestigation by  the  courts  of  contracts 
of  this  character.  In  addition  to  the 
evil  effect  upon  the  habits  and  mode 
of  life  of  the  people,  such  contracts 
are  calculated  to  weaken  the  bonds  of 
affection  and  degrade  the  most  sacred 
relations  of  life  to  a  mere  pecuniary 
basis.  We  sustain  this  judgment  upon 
the  finding  of  the  jury  and  the  facts 
in  this  case,  without  intending  to  de- 
part in  the  slightest  degree  from  the 
principles  by  which  Courts  of  equity 
have  always  been  guided  in  such 
cases." 

It  has  been  held  that  the  assignment 
must  be  founded  on  a  valuable,  not 
merely  a  good,  consideration.  Bayler 
V.  Com.  (1861)  40  Pa.  37,  80  Am.  Dec. 
551;  Lennig's  Estate  (1897)  182  Pa. 
485,  38  L.R.A.  378,  61  Am.  St.  Rep. 
725,  38  Atl.  466  (holding  that  a  stipu- 
lation not  to  worry  the  ancestor  for  a 
codicil  is  not  a  valuable  considera- 
tion). The  necessity  for  a  valuable 
consideration  was  pointed  out  in  Bay- 
ler V.  Com.  (Pa.)  supra,  as  follows: 
''Regarding,  then,  the  mortgage  made 
by  Mrs.  Jay  of  the  estate  which  she 


expected  thereafter  to  inherit  from  her 
father,  as  inoperative  at  law,  and  valid 
only  in  equity  if  valid  at  all,  it  is  next 
to  be  seen  whether  a  chancellor  would 
enforce  it.  That  he  would  not,  unless 
it  was  made  for  a  valuable  considera- 
tion, will  not  be  claimed.  The  equity 
of  the  mortgagee,  if  any,  springs  out 
of  the  consideration,  and,  if  that  is 
wanting,  he  will  vainly  ask  the  aid  of 
a  chancellor." 

On  the  other  hand,  it  has  been  held 
that  a  good  consideration  is  sufficient. 
Flower  v.  Buller  (1880)  L.  R.  15  Ch. 
Div.  (Eng.)  665,  49  L.  J.  Ch.  N.  S. 
784,  43  L.  T.  N.  S.  311,  28  Week.  Rep. 
948  (wife  charged  expectancy  to  pay 
husband's  debt  and  household  encum- 
brance) . 

In  Richey  v.  Richey  (1920)  —  lowa^ 
— ,  179  N.  W.  830,  a  transfer  for  a  con- 
sideration of  $436,  of  an  expectant  in- 
terest in  property  worth,  at  the  timfr 
of  the  trial,  $8,000,  was  held  to  be  in- 
valid. 

The  service  of  an  attorney  in  look- 
ing after  the  interests-  of  prospective 
heirs  is  not  an  inadequate  considera- 
tion for  a  lien  on  the  expectancy,  to- 
the  extent  of  a  contingent  fee.  Edler 
V,  Frazier  (1916)  174  Iowa,  46,  156  N. 
W.  182  (stated  at  length  infra,  in  subd. 
III.  c). 

It  has  been  held  that  exorbitant 
interest  on  a  loan  will  not  render  in- 
valid the  transfer  of  an  expectancy 
made  to  secure  the  loan,  but  that  the 
court  will  enforce  the  performance  of 
the  contract  in  so  far  as  it  is  just  and 
fair.  Bridge  v.  Kedon  (1912)  163  Cal. 
"493,  43  L.R.A.(N.S.)  404,  126  Pac.  149, 
wherein  the  court  said :  "The  sugges- 
tion that  the  plaintiff  cannot  prevail^ 
because  equity  will  not  enforce  unfair 
or  inequitable  contracts,  is  answered 
by  the  fact  that,  by  the  refusal  to  al- 
low the  stipulated  rate  of  interest,  the 
court  has  eliminated  the  unfair  and 
inequitable  elements  of  the  transac- 
tion. In  doing  this  it  did  not  make  a 
new  contract  for  the  parties ;  it  merely 
enforced  the  performance  of  the  con- 
tract so  far  .as  it  was  just  and  fair. 
An  examination  of  the  cases  in  which 
the  assignments  of  expectancies  have 
been  upheld  and  enforced  discloses 
that  the  court  has  almost  invariably 
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deducted  exorbitant  interest  or  other 
unconscipnable  charges  imposed  on 
the  necessitous  heir  at  law,  and  has 
enforced  the  charge  only  to  the  ex- 
tent that  it  was  just,  fair,  and  reason- 
able. The  existence  of  inequitable  or 
unconscionable  features  does  not  pre- 
vent the  enforcement  of  the  grant  or 
assignment,  so  far  as  it  is  Just  and 
reasonable." 

Where  a  debt  which  was  the  consid- 
eration for  the  transfer  has  been  dis- 
charged, the  transfer  cannot  be  en- 
forced. Dunham  v.  Bentley  (1897) 
103  Iowa,  136,  72  N.  W.  437. 

It  has  been  held  that  the  adequacy 
of  the  consideration  must  appear  from 
the  facts  stated,  and  that  a  direct  aver- 
ment that  the  consideration  was  ade- 
'Quate  is  useless,  as  a  mere  conclusion 
of  the  pleader.  Re  Wickersham 
(1908)  153  CaL  603,  96  Pac.  311.  In 
McClure  v.  Raben  (1890)  125  Ind.  139, 
9  L.R.A,  477,  25  N.  E.  179,  the  court 
Baid:  "It  must,  at  least,  be  necessary 
in  such  a  pleading  to  allege  the  facts 
showing  the  amount  and  value  of  the 
estate  purchased,  and  the  amount  of 
the  purchase  money  paid,  and  that 
such  purchase  money  was  the  full  and 
market  value  of  the  property  at  the 
time  of  the  purchase.' 


>f 


8*  Good  faith  toward  third  persons. 

Under  the  maxim,  ''he  that  comes 
into  equity  must  do  so  with  clean 
liands,"  the  validity  of  a  contract  con- 
cerning an  expectancy  will  not  be  en- 
forced at  the  suit  of  one  who  has,  by 
ontering  into  the  contract,  perpetrated 
a  fraud  on  third  persons.  Brown  v. 
Brown  (1895)  66  Conn*  493,  34  Atl. 
490;  Mercier  v.  Mercier  (1874)  50  Ga. 
646, 15  Am.  Rep.  694.  In  the  case  last 
-cited  the  court  said:  "This  contract 
between  complainant  and  her  broth- 
•er  had  for  its  declared  object  the  re- 
pudiation of  a  parent's  advice  and  au- 
thority, so  that  both  might  be  set 
aside  during  his  life,  and  a  guaranty 
of  impunity  to  the  son  for  any  disobe- 
dience or  want  of  filial  loyalty  on  his 
part.  How  different  were  the  spirit 
and  intent  of  this  contract  from  what 
Story,  J.,  says  is  the  reason  why  the 
agreements  in  the  cases  cited  have 
i)een  sustained.    In  referring  to  these 


decisionsr  he  says :  'Such  agreements 
are  generally  made  to  suppress  fraud 
and  undue  influence,  and  cannot  be 
truly  said  to  disappoint  the  testator's 
intention.'    Story,  Eq.  §  265." 

The  transfer  of  an  expectancy, 
which  would  operate  as  a  fraud  on  the 
creditors  of  the  heir,  will  not  be  recog- 
nized as  valid  in  a  court  of  equity. 
Read  v.  Mosby  (1889)  87  TeniL  759,  5 
L.R.A.  122,  11  S.  W.  940.  In  that  case 
the  court  disapproved  dicta  in  Fitz- 
gerald V.  Vestal  (1856)  4  Sneed 
(Tenn.)  258,  and  said:  "The  question 
is  whether  this  conveyance  of  a  bare 
expectancy  by  an  heir  presumptive  is 
operative,  when  made  upon  no  other 
consideration  than  love  and  affection, 
to  vest  such  title  and  interest  in  the 
grantee  as  will  defeat  creditors  of  the 
conveyance,  who  were  creditors  both 
when  the  deed  was  made  and  when, 
by  descent  cast,  their  debtor  became 
seised  of  the  legal  title.  For  the  wife, 
it  has  been  argued  by  the  learned 
counsel  who  have  appeared  for  her 
that  the  expectancy,  when  conveyed, 
was  not  liable  to  creditors,  and  that 
therefore  the  grant  is  not  fraudulent 
within  the  meaning  of  the  Statute  of 
Frauds.  The  general  rule  is  that,  in 
order  to  invalidate  a  gift  or  other  vol- 
untary conveyance  under  the  Statute 
of  Frauds,  the  property  must  be  of  a 
kind  to  which  the  creditor  can  resort 
for  payment;  for  otherwise  he  is  not 
prejudiced  by  the  conveyance.  Leslie 
v.  Joyner  (1859)  2  Head  (TeniL)  515; 
Wagner  v.  Smith  (1884)  13  Lea 
(Teniu)  560;  Adams,  Eq.  147;  Story 
Eq.  Jur.  361.  No  argument  is  neces- 
sary to  establish  the  proposition  that 
the  expectancy  of  a  son  in  the  estate 
of  his  parent  is  not  such  a  property 
interest  as  is  the  subject  of  attach- 
ment by  a  creditor  during  the  life  of 
the  parent,  and  complainants  do  not 
put  their  case  upon  any  such  absurd 
ground.  In  such  a  case  the  son  has 
no  property  right  whatever  in  the  es- 
tate of  the  living  parent.  His  hope  of 
an  interest  upon  his  death  can  be  de- 
nominated by  no  designation  import- 
ing any  personal  interest,  and  hence 
is  called  an  expectancy.  But  if  this 
hope  or  expectancy  imparts  no  such 
present  interest  as  can  be  resorted  to 
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by  creditors,  can  it  be  the  subject  of 
such  a  sale,  grant,  or  assignment  dur- 
ing the  life  of  the  parent  as  will  oper- 
ate to  vest  the  title  in  the  assignee 
when  the  hope  has  ripened  into  an 
actual  interest  by  descent  cast?  .  .  . 
In  any  view  of  it,  the  right  acquired 
by  the  assignee  of  such  an  expectancy 
is  one  only  recognizable  and  enforce- 
able in  equity.  3  Pom.  Eq.  Jur.  §  1288. 
Nor  will  a  court  of  equity  protect  or 
enforce  such  a  contract,  unless  it  be 
altogether  such  a  one  as  appeals  to  the 
equitable  consideration  of  a  court. 
The  consideration  upon  which  it  rests 
ought  to  be  rigidly  scrutinized,  and 
all  the  purposes  and  circumstances  of 
its  execution  inspected  and  considered. 
.  .  .  The  assignment  under  which 
Mrs.  Mosby  claims  was  made  by  an 
insolvent  debtor,  and,  whether  so  in- 
tended or  not,  it  operates  in  law  as  a 
fraud  upon  his  creditors.  It  was  not 
made  for  a  valuable  consideration, 
and  is  nothing  but  a  settlement  made 
upon  the  wife,  by  a  husband  unable, 
with  justice  to  his  creditors,  to  make 
such  a  conveyance.  Under  these  cir- 
cumstances a  court  of  equity  cannot 
protect  or  enforce  such  a  grant,  as 
against  creditors  whose  debts  were  in 
existence,  either  at  the  date  of  the 
deed,  or  at  the  time  the  grantor,  by 
descent,  became  seised  of  the  title  to 
the  property  sought  to  be  conveyed." 

4,  Consent  of  ancestor. 

In  some  jurisdictions  the  rule  ob- 
tains that  the  transfer  of  an  expect- 
ant interest  in  the  estatie  of  an  ances- 
tor, when  made  without  the  knowledge 
and  consent  of  the  ancestor,  is  void 
at  law  as  against  public  policy,  and 
will  not  be  enforced  in  equity.  Mc- 
Clure  V.  Raben  (1890)  125  Ind.  189,  9 
L.R.A.  477,  25  N.  E.  179,  s.  c.  on  subse- 
quent appeal  (1893)  133  Ind.  507,  86 
Am.  St.  Rep.  558,  33  N.  E.  275 ;  Hight 
V.  Carr  (1916)  185  Ind.  39,  112  N.  E. 
881;  Stevens  v.  Stevens  (1914)  181 
Mich.  438,  148  N.  W.  225,  Ann.  Cas. 
1916E,  1259.  And  see  the  Massachu- 
setts cases  cited  supra,  subd.  IL  a,  2. 

The  reason  of  the  rule  was  set  forth 
as  follows  in  McClure  v.  Raben  (1893) 
133  Ind.  507,  36  Am.  St.  Rep.  558,  33 
N.  E.  275:    ''Many  reasons  are  given 


for  this  rule,  among  which  is  that,  in 
a  case  where  the  anclestor  has  no 
knowledge  of  the  contract,  he  may  per- 
mit his  property  to  go  under  the  law 
of  descents,  believing  that  his  son  or 
next  of  kin  will  receive  the  benefit, 
when  in  truth  it  goes  to  an  entire 
stranger,  if  the  contract  is  to  be  en- 
forced. .This  he  might  not  be  willing 
to  do  if  he  was  informed  of  the  facts. 
By  keeping  him  ignorant  of  the  facts, 
he  is  induced  to  leave  his  property 
to  a  stranger,  without  his  knowledge 
or  consent.  This  is  a  fraud  upon  him. 
As  to  the  manner  in  which  such  con- 
tracts may  affect  the  public,  we  adopt 
the  language  of  Parsons,  Ch.  J.,  in 
the  case  of  Boynton  v.  Hubbard  (1810) 
7  Mass.  112,  as  follows:  'Heirs  who 
ought  to  be  under  the  reasonable  ad- 
vice and  direction  of  their  ancestor, 
who  has  no  other  influence  over  them 
than  what  arises  from  a  fear  of  his 
displeasure,  from  which  fear  the  heirs 
may  be  induced  to  live  industriously, 
virtuously  and  prudently,  are,  with 
the  aid  of  money  speculators,  let  loose 
from  this  salutary  control,  and  may 
indulge  in  prodigality,  idleness,  and 
vice,  and,  taking  care  by  hypocritically 
preserving  appearances  not  to  alarm 
their  ancestor,  may  go  on  trafficking 
with  his  expected  bounty,  making  it 
a  fund  to  supply  the  wastes  of  dissi- 
pation and  extravagance.  Certainly 
the  policy  of  the  law  will  not  sanction 
a  transaction  of  this  kind,  from  a  re- 
gard to  the  moral  habits  of  its  citi* 
zens.'  Much  more  might  be  said  as 
to  the  objectionable  character  of  the 
class  of  contracts  now  under  consid- 
eration, but  we  think  it  sufficient  to 
say  that,  where  such  a  contract  is  not 
made  known  to  the  ancestor,  it  is  ille- 
gal as  being  contrary  to  public  policy. 
The  ancient  rule  of  the  courts  of  chan- 
cery, to  the  effect  that  a  man  may  bind 
himself  to  do  anything  which  is  not 
in  itself  impossible,  and  that  he  ought 
to  perform  his  obligations,  is  subject 
to  many  exceptions,  among  which  is 
that  he  should  not  be  compelled  to  per* 
form  a  contract  which  is  against  pub- 
lic policy." 

In  Curtis  v.  Curtis  (1855)  40  Ma  24» 
63  Am.  Dec.  651,  wherein  the  transfer 
of  an  expectancy  by  a  prospective  heir 
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to  his  brother,  with  the  approval  of 
the  ancestor,  was  held  to  be  valid,  the 
court  explained  the  importance  of  thfr' 
ancestor's  assent  as  follows:  'There 
are  two  reasons  why  sales  of  expectant 
estates  by  heirs  should  be  discounte- 
nanced; one  that  it  opens  the  door  to 
taking  undue  advantage  of  an  heir  in 
distressed  and  necessitous  circum- 
stances; the  other  is  founded  on  public 
policy,  in  order  to  prevent  an  heir 
from  shaking  off  his  father's  authority, 
and  feeding  his  extravagance  by  dis- 
posing of  the  family  estate.  .  .  • 
The  whole  doctrine  of  courts  of  equity 
with  respect  to  expectant  heirs  and 
reversioners,  and  others  in  like  pre- 
dicament, assumes  that  one  party  is 
defenseless  and  exposed  to  the  de- 
mands of  the  other  under  the  pressure 
of  necessity.  It  assumes  also  that 
there  is  a  direct  or  implied  fraud  upon 
the  parent,  or  other  ancestor,  who 
from  ignorance  of  the  transaction  is 
misled  into  a  false  confidence  in  the 
disposition  of  his  property.  Hence  it 
should  seem  that  one  material  quali- 
fication of  the  doctrine  is  the  exist- 
ence of  such  ignorance.  If,  therefore, 
the  transaction  has  been  fully  made 
known,  at  the  time,  to  the  parent  or 
other  person  standing  in  loco  parentis, 
and  is  not  objected  to  by  him,  the  ex- 
traordinary protection  generally  af- 
forded in  cases  of  this  sort  by  courts 
of  equity  will  be  withdrawn.  A  forti- 
ori, it  will  be  withdrawn  if  the  trans- 
action is  expressly  sanctioned  and 
adopted  by  such  parent,  or  person  in 
loco  parentis." 

In  the  application  of  the  rule  that 
the  consent  of  the  ancestor  is  neces- 
sary, the  fact  that  the  ancestor  was  of 
unsound  mind  and  could  not  consent 
has  been  held  not  to  be  material.  Mc- 
Clure  V.  Raben  (Ind.)  supra;  Hight  v. 
Carr  (1916)  185  Ind.  89,  112  N.  E. 
881;  Stevens  v.  Stevens  (1914)  181 
Mich.  438,  148  N.  W.  225,  Ann.  Gas. 
1916E,  1259.  Compare  Hale  v.  Hollon 
(1897)  90  Tex.  427,  36  L.R.A.  75,  59 
Am.  St.  Rep.  819,  39  S.  W.  287 ;  Searcy 
V.  Gwaltney  Bros.  (1904)  36  Tex.  Civ. 
App.  158,  81  S.  W.  576. 

However,  in  other  jurisdictions, 
transfers  have  been  upheld  though 
they  were  not  known  to  or  acquiesced 


in  by  the  ancestor.  Betts  v.  Harding 
(1906)  133  Iowa,  7,  109  N.  W.  1074; 
Bacon  v.  Bonham  (1881)  33  N.  J.  Eq. 
614;  Walker  v.  Walker  (1870)  67  Pa. 
185  (agreement  among  brothers  for 
benefit  of  ancestor) ;  Hoyt  v.  Hoyt 
(1889)  61  Vt  413,  18  Atl.  313. 

In  Hale  v.  Hollon  (1897)  90  Tex. 
427,  the  court  disapproved  the  rule 
that  the  consent  of  the  ancestor  is  re- 
quired, saying:  "It  seems  clear  that, 
while  courts  of  equity  in  England  have 
always  considered  concealment  from, 
or  nonassent  of,  the  ancestor  as  co- 
gent evidence  of  fraud,  when  connect- 
ed 'with  an  equity  more  strictly  and 
directly  personal  to  the  plaintiff  in 
each  particular  case,'  they  have  never 
deemed  it  sufiicient  of  itself  to  author- 
ize relief  against  the  contract,  where 
the  person  dealing  with  the  expectant 
has  shown,  in  rebuttal  of  the  presump- 
tion above  discussed,  that  the  trans- 
action was  otherwise  free  from  fraud, 
unfairness,  and  inadequacy  of  con- 
sideration. .  .  .  They  appear  to 
have  proceeded  upon  the  logical  idea 
that,  having  recognized  the  right  of 
an  expectant  to  contract  with  refer- 
ence to  such  expectancies,  such  con- 
tract, wheii  shown  under  the  strict 
scrutiny  of  a  court  of  equity  to  be 
otherwise  unobjectionable,  cannot  be 
set  aside  for  mere  want  of  the  assent 
of  one  not  a  party  thereto,  .  .  .  Fol- 
lowing the  principles  laid  down  in 
the  English  cases  above  discussed, 
such  contracts  have  been  upheld,  when 
shown  to  be  fair  and  equitable,  though 
the  assent  of  the  ancestors  did  not 
appear;  but,  on  the  contrary,  the  in- 
ference from  the  circumstances  stated 
is  that  the  transactions  were  without 
their  knowledge,  in  the  following 
cases:  Fritz's  Estate  (1894)  160  Pa. 
156,  28  Atl.  642;  Stover  v.  Eycleshimer 
(1867)  3  Keyes  (N.  Y.)  620;  Steele  v. 
Frierson  (1887)  85  Tenn.  430,  3  S.  W. 
649;  McDonald  v.  McDonald  (1859) 
58  N.  C.  (5  Jones,  Eq.)  211,  75  Am. 
Dec.  434."  The  court,  however,  de- 
cided the  case  at  bar  on  the  ground 
that  an  exception  existed  where  the 
ancestor  was  incapable  of  giving  as- 
sent, although  the  rule  was  generally 
that  the  assent  is  necessary. 

In  Fuller  v.  Parmenter   (1900)   72 
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Vt  862,  47  Atl.  1079,  the  court  said: 
'It  would  seem  •  •  •  that  assent 
is  not  necessary,  but  that  notice  and 
not  objecting  is  enough,  if  eve)i  that 
is  required;  and  this  is  the  reason  of 
the  thing,  for  with  notice  the  ancestor 
can  defeat  the  assignment  if  he  will, 
and  thus  prevent  the  fraud  upon  him 
that  the  books  talk  about." 

And  the  rule  has  been  laid  down 
that  the  consent  or  want  of  consent 
by  the  ancestor  is  a  material  fact  bear- 
ing on  the  question  of  fraud  or  in- 
adequacy of  consideration,  but  that 
the  fact  is  merely  evidence,  and  is  not 
<ionclusive.  Bridge  v.  Kedon  (1912) 
163  Cal.  498,  48  L.R.A.(N.S.)  404,  126 
Pac.  149.  See  also  Hale  v.  Hollon 
(1897)  90  Tex.  427,  86  L.R.A.  75,  69 
Am.  St.  Rep.  819,  89  S.  W.  287. 

5.  Form   of  transfer. 

The  various  kinds  of  transfer  that 
have  been  sustained  are  illustrated 
hy  the  following  cases:  Re  Clarke 
(1887)  L.  R.  85  Ch.  Div.  (Eng.)  109 
(mortgage) ;  Parsons  v.  Ely  (1867) 
45  UL  232  (marriage  settlement) ;  Ed- 
ler  V.  Frazier  (1916)  174  Iowa,  46,  156 
N.  W.  182  (contingent  fee  contract) ; 
Jenkins  v.  Stetson  (1864)  9  Allen 
(Mass.)  128  (bond  conditioned  on  per- 
formance of  agreement  to  transfer) ; 
Peterborough  Sav.  Bank  v.  Hartshorn 
(1891)  67  N.  H.  166,  83  Atl.  729  (or- 
•der  on  bank) ;  Stover  v.  Eycleshimer 
(1867)  8  Keyes  (N.  Y.)  620,  affirming 
(1865)  46  Barb.  84  (transfer  as  se- 
<5urity) ;  Re  Wilson  (1846)  2  Pa.  St. 
^26  (marriage  settlement). 

In  a  number  of  instances  a  family 
agreement  has  been  sustained  in  equi- 
ty as  a  transfer  of  an  expectancy.  Re 
Wickersham  (1908)  163  Cal.  603,  96 
Pac.  811;  Curtis  v.  Curtis  (1856)  40 
Me.  24,  63  Am.  Dec.  661;  Walker  v. 
Walker  (1870)  67  Pa.  185;  Hoyt  v. 
Hoyt  (1889)  61  Vt  418,  18  Atl.  813; 
Lewis  V.  Madison  (1810)  1  Munf. 
(Va.)  803;  Beckley  v.  Newland  (1723) 
2  P.  Wms.  182,  24  Eng.  Reprint,  691. 

In  at  least  one  jurisdiction,  an  ex- 
pectancy may  be  transferred  by  a 
quitclaim  deed  intended  for  that  pur- 
pose. Clendening  v.  Wyatt  (1894)  64 
Kan.  623,  83  JL.R.A.  278,  38  Pac.  792. 
<;ompare  Avery  v.  Akins    (1881)   74 


Ind.  288;  Bryan  v.  Uland  (1885)  101 
Ind.  477,  1  N.  E.  52;  McAdams  v. 
Bailey  (1907)  169  Ind.  618,  13  L.R.A. 
(N.S.)  1003,  124  Am.  St.  Rep.  240,  82 
N.  E.  1057;  Tooley  v.  Dibble  (1842) 
2  Hill  (N.  Y.)  641. 

See  also  infra,  subd.  IV.,  as  to  the 
effect  of  a  quitclaim  deed  to  pass  an 
expectancy  by  estoppel. 

In  Clendening  v.  Wyatt  (Kan.)  su- 
pra, the  court  said:  'It  is  insisted 
that  this  contract  is  in  form  a  quit- 
claim deed,  under  which  only  the 
present  existing  interest  of  John  Clen- 
dening in  his  mother's  estate  would 
pass.  It  is  true  that,  ordinarily,  the 
grantee  in  a  quitclaim  deed  gets  noth- 
ing except  what  his  grantor  in  fact 
owned  at  the  time  of  the  execution  of 
the  deed.  Johnson  v.  Williams  (1887) 
87  Kan.  179,  1  Am.  St.  Rep.  243,  14 
Pac.  637.  And  if  the  contract  in  ques- 
tion was  to  be  treated  as  a  quitclaim 
deed,  which  did  not  purport  to  do 
more  than  to  convey  an  existing  in- 
terest, it  could  not  be  sustained.  It  is 
manifest,  however,  front  the  language 
used,  that  Clendening  was  bargaining 
about  a  future  interest  which  he  did 
not  possess  at  the  time,  and  which  he 
expected  to  acquire  at  the  death  of 
his  mother.  In  the  latter  part  of  the 
contract  it  is  recited  that  'the  said 
John  Clendening  and  Kate,  his  wife, 
do  hereby  (in  consideration  as  above) 
release,  remise,  and  forever  quitclaim 
to  his  undivided  portion  that  he  may 
be  entitled  to  of  his  mother's  estate 
to  the  said  Augustus  Wyatt,  his  heirs 
and  assigns.'  He  had  no  interest  in 
the  land  at  the  time  the  contract  was 
made.  His  mother  was  then  alive,  and 
from  the  face  of  the  contract  it  dis- 
tinctly appears  that  he  was  contract- 
ing away  the  undivided  and  future 
interest  which  he  expected  to  acquire 
from  his  mother's  estate  at  the  time 
of  her  death.  There  is  a  specific  de- 
scription of  the  land  in  controversy 
in  the  contract,  showing  that  the  prop- 
erty now  sought  to  be  recovered  was 
within  the  contemplation  of  the  par- 
ties when  the  contract  was  made. 
Such  a  contract  based  upon  ample 
consideration,  honestly  and  fairly 
made  with  one  who  is  capable  to  con- 
tract, may  be  enforced  in  equity.' 
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In  Stover  v.  Eycleshimer  (1867)  3 
Keyes  (N.  Y.)  620,  wherein  an  ir- 
revocable power  of  attorney,  coupled 
with  an  interest,  was  held  to  constitute 
a  valid  transfer,  the  court  said :  ''The 
instrument  under  which  the  respond- 
ent claims  was  evidently  intended  to 
be,  and  by  its  terms  was,  more  than  a 
mere  power  of  attorney.  It  was  in- 
tended to  vest  in  Miss  Sherman  an  in- 
terest in  the  property  as  a  security 
for  the  payment  of  J.  L.  D.  Eycleshim- 
er's  debt  to  her.  With  other  rights 
conferred  on  her  thereby,  she  was  to 
receive  the  proceeds  "and  avails  of  the 
property,  *and  Of  all  my  interest  and 
estate  therein,  and  all  my  estate,  prop- 
erty, and  eifects  aforesaid,  and  apply 
the  same  respectively  to  the  payment 
and  discharge  of  the'  debt  which  he 
therein  declared  he  justly  owed  her. 
Now  here  was  a  clear  appropriation 
by  J.  L.  D.  E.  of  his  expectation  as 
heir  at  law  in  his  father's  estate,  in 
effect  a  transfer  thereof  as  security, 
equivalent  in  all  essentials  to  a  mort- 
gage in  exact  and  legal  phrase." 

In  the  case  of  Re  Clarke  (1887)  L. 
R.  35  Ch.  Div.  (Eng.)  109,  it  was  said: 
"Where  the  consideration  has  been 
given,  courts  of  equity  will  give  effect 
to  the  agreement  if  it  be  in  any  way 
possible,  and  will  not  yield  to  the  dis- 
honest plea  on  the  part  of  the  cove- 
nantor that  the  covenant  is  too  vague 
for  specific  performance,  unless  it  is 
impossible  to  ascertain  its  meaning 
or  to  give  it  any  reasonable  effect." 

But  a  promise  by  a  prospective  heir 
to  turn  over  whatever  is  received 
from  the  ancestor  does  not  amount  to 
a  transfer  of  the  expectancy.  Mally 
V.  Mally  (1903)  121  Iowa,  169,  96  N. 
W.  735.  See  also  Wylie's  Appeal 
(1879)  92  Pa.  196.  In  Mally  v.  Mally 
(Iowa)  supra,  the  court  said:  "The 
evidence  fails  to  show  a  present  as- 
signment. True,  plaintiff  testified  as 
a  conclusion  that  his  brother,  W.  E. 
Mally,  'made  a  verbal  assignment  to 
me  of  any  interest  he  might  have  in 
his  mother's  estate.'  But  the  language 
from  which  this  conclusion  was  drawn 
.was  detailed  by  two  other  witnesses. 
Trent  testified  he  heard  'William  say 
to  Paul  that  he  had  no  property,  but 
.  that  whatever  interest  would  come  to 
17  A.L.R.— 39. 


him  from  his  mother's  estate  should 
be  Paul's,  if  he  had  to  pay  the  $1,600. 
He  stated  that  whatever  interest  he 
had  in  the  estate  of  his  mother  should 
be  Paul's.'  W.  E.  Mally  testified: 
*1  told  him  in  the  presence  of  Mr. 
Trent,  "I  cannot  pay  you  a  penny, 
because  I  have  not  got  .a  cent  to  pay 
you  with,  but  if  mother  ever  leaves 
me  anything  you  shall  have  it,  and  I 
won't  have  anything  to  do  with  it  in 
case  you  have  to  pay  the  judgment." 
.  .  .  I  made  the  statement  to  Paul 
that  he  should  have  what  I  might  have 
in  my  mother's  estate  in  the  summer 
of  1892.'  From  this  it  is  manifest  that 
William  had  no  thought  of  then  trans- 
ferring his  expectancy  in  his  mother's 
estate.  All  that  was  said  amounted 
to  no  more  than  a  promise  to  turn 
over  whatever  his  mother  might  leave 
him,  in  event  plaintiff  should  be  com- 
pelled to  pay  the  judgment.  This 
promise  he  has  never  carried  out,  and 
for  this  reason  no  transfer  was  ever 
made  to  plaintiff.' 
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o.  Burden  of  proof. 

It  has  been  said  that  one  seeking 
to  enforce  the  assignment  of  an  ex- 
pectancy must  allege  and  prove  that 
the  consideration  was  full  and  ade- 
quate, and  that  the  assignment  was 
fairly  obtained.  Re  Wickershani 
(1908)  153  Cal.  603,  96  Pac.  811; 
Bacon  v.  Bonham  (1881)  33  N.  J.  Eq. 
614.  It  would  seem,  however,  that 
this  rule  does  not  apply  to  every  case 
of  the  transfer  of  an  expectancy,  but 
only  where  the  conditions  of  the  par- 
ties and  the  circumstances  of  the 
case  raise  a  presumption  of  the  uncon- 
scientious use  of  power.  See  O'Rorke 
V.  Bolingbroke  (1877)  L.  R.  2  App. 
Cas.  (Eng.)  814,  26  Week.  Rep.  239. 

Where  the  execution  of  the  contract 
is  admitted  or  proven,  the  burden  of 
proving  fraud  or  undue  advantage 
in  its  procurement  is  on  the  person 
seeking  to  avoid  the  assignment.  Ed- 
ler  V.  Frazier  (1916)  174  Iowa,  46, 
156  N.  W.  182;  Fritz's  Estate  (1894) 
160  Pa.  156,  28  Atl.  642.  In  the  case 
last  cited  the  court  said:  "Fraud  is 
not  to  be  presumed,  but  proved." 

Where  it  does  not  clearly  appear 
that  the  contract  is  unconscionable  or 
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was  obtained  by  unfair  means,  no  pre- 
sumption of  fraud  arises  from  the 
fact  that,  by  the  contract,  the  relation 
of  attorney  and  client  was  created 
between  the  parties,  and  on  the  proof 
or  admission  of  the  execution  of  a 
written  contract  of  employment,  by 
which  the  interest  of  the  expectant 
heir  is  charged  with  a  lien  in  favor 
of  the  attorney  recovering  that  inter- 
est, the  burden  of  proving  fraud  or 
undue  advantage  in  the  procurement 
of  the  contract  is  on  the  client  seeking 
to  avoid  the  lien.  Edler  v.  Frazier 
(Iowa)  supra,  wherein  the  court  said: 
"If  the  relation  of  attorney  and  client 
had  been  established  before  this  agree- 
ment was  entered  into,  it  may  be  ad- 
mitted that  interveners  would  be  re- 
quired to  make  clear  showing  of 
their  good  faith  in  the  transaction; 
but,  generally  speaking,  this  rule  does 
not  apply  with  the  same  stringency  to 
contracts  by  which  that  relation  is 
inaugurated.  .  •  .  The  lawyer  has 
the  same  right  as  any  other  man  to 
prescribe  the  conditions  on  which  he 
will  undertake  to  perform  any  given 
service.  If  the  client  thinks  the  terms 
unreasonable  or  oppressive,  he  is  un- 
der no  compulsion  to  employ  him. 
The  country  is  full  of  lawyers,  and 
among  them  he  doubtless  can  find 
those  who  may  be  retained  on  terms 
satisfactory  to  him.  If,  however,  he 
accepts  the  terms  and  agrees  to  pay 
them,  under  all  ordinary  conditions 
he  is  bound  by  every  principle  of  law 
and  good  morals  to  make  payment  ac- 
cordingly, and  it  would  be  an  unjust 
reflection  upon  the  profession  to  lay 
down  the  rule  that  such  an  agreement 
comes  into  court  bearing  the  brand  of 
presumptive  fraud,  and  that  before  it 
can  be  enforced  the  plaintiff  must  put 
it  through  a  process  of  legal  fumiga- 
tion by  showing  affirmatively  that  it 
was  entered  into  without  deceit  or 
undue  advantage.  This  is  not  to  say 
that  a  contract  which  bears  upon  its 
face  the  evidence  of  undue  advantage 
over  the  client  will  be  held  any  more 
sacred  in  the  hands  of  a  lawyer  than 
when  sought  to  be  enforced  by  any 
other  person,  and  when  it  clearly  ap- 
pears that  the  contract  is  unconscion- 
able or  manifestly  oppressive,  or  that 


an  agreement  for  extraordinary  com- 
pensation has  been  obtained  by  the  so- 
licitations of  an  'ambulance  chaser/  or 
the  use  of  other  unprofessional  arts 
to  entrap  the  ignorant  or  unwary,  no 
court  will  hesitate  to  protect  both  the 
honest  client  and  the  reputable  law- 
yer by  compelling  him  who  asks  the 
benefit  of  such  agreement  to  purge 
it  of  its  apparent  inequity." 

Where  an  expectancy  is  sold  to  an 
agent  of  the  prospective  heir,  the  bur- 
den is  on  the  agent  to  prove  the  ab- 
sence of  fraud.  Butler  v.  Haskell 
(1816)  4  S.  C.  Eq.  (4  Desauss.)  651, 
wherein  the  court  said:  'There  is 
also  another  ground  of  very  great 
importance  in  this  cause,  on  which  I 
rely  in  forming  my  judgment.  The 
defendant  was,  at  the  very  time  of 
his  purchase  of  the  rights  and  inter- 
ests of  the  complainants,  their  agent 
and  trustee  to  take  care  of  those  very 
interests  and  support  those  rights, 
for  which  he  was  to  receive  a  very 
large  compensation.  It  is  quite  un- 
necessary to  multiply  authorities  to 
prove  that  his  agency  made  him  a 
trustee.  It  is  laid  down  as  a  universal 
maxini  in  Legard  v.  Hodges,  1  Ves.  Jr., 
(Eng.)  478,  by  Thurlow,  Ld.  Ch.,  that, 
wherever  persons  agree  concerning 
any  particular  subject,  that,  in  a  court 
of  equity,  raises  a  trust  as  against 
the  party  himself  and  any  claiming 
under  him  voluntarily  or  without  no- 
tice. But  whether  his  agency  pre- 
cluded the  defendant  from  becoming 
the  purchaser  from  the  Butlers  under 
any  circumstances,  however  fair,  is 
a  question  of  considerable  difl^culty. 
...  I  am  bound,  then,  to  say  that 
if  the  agent  in  the  case  under  consid- 
eration was  at  liberty  to  become  a 
purchaser  from  his  cestui  que  use 
under  any  circumstances,  however 
fair,  it  is  incumbent  on  him  to  show 
demonstratively  that  he  had  not 
abused  the  trust  reposed  in  him ;  that 
he  had  given  all  possible  information 
to  his  employers;  that  he  had  en- 
lightened them  as  to  their  interests, 
and  had  advised  them  as  he  would 
have  done  against  a  third  person  of- 
fering to  become  the  purchaser  at 
such  an  enormously  inadequate  price, 
— and  some  of  the  authorities  say  the 
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connection  should  have  been  entirely 
dissolved;  and  that  he  had  given  a 
fair  price  for  the  property.  Instead  of 
this,  the  contract  was  made  whilst  the 
agency  subsisted.  It  is  not  made  out 
in  proof  that  the  agency  was  at  an  end 
at  the  time  of  the  contract ;  or  that  he 
advised  the  principals  as  he  would 
have  done  against  a  stranger;  or  that 
he  gave  anything  like  a  full  price  for 
the  property  in  question.  It  does  ap- 
pear to  me,  therefore,  that  the  con- 
tracts cannot  be  sustained.'' 

d.  Enforcement* 

1,  Oenerally, 

In  genera],  it  may  be  stated  that 
equity  regards  the  assignment  of  an 
expectancy  as  a  present  contract  to 
convey  a  future  interest,  a  contract 
which  creates  a  present  equitable 
charge  on  the  property  to  the  extent 
of  the  consideration,  and  which,  as 
soon  as  the  expectancy  falls  into  pos- 
session, gives  the  assignee  a  right  to 
the  legal  interest.  See  Bridge  v. 
Kedon  (1912)  163  Cal.  493,  43  L.R.A. 
(N,S.)  404,  126  Pac.  149;  Donough  v. 
Garland  (1915)  269  111.  565,  109  N.  E. 
1015,  Ann.  Cas.  1916E,  1238;  Bacon  v. 
Bonham  (1881)  33  N.  J.  Eq.  614;  Re 
Kuhns's  Estate  (1894)  163  Pa.  438,  30 
Atl.  215. 

The  grounds  on  which  the  transfer 
of  an  expectancy  is  enforced  were 
set  forth  in  Taylor  v,  Swafford  (1909) 

122  Tenn.  303,  25  L.R.A.(N.S.)   442, 

123  S.  W.  350,  as  follows :  "Both  in 
English  and  American  courts  of  equi- 
ty, where  it  is  found  that  the  contract 
of  an  expectant  has  been  fairly  made 
and  upon  a  valuable  consideration,  it 
will  be  enf9rced,  as  against  the  grant- 
or and  his  privies,  whenever  the  prop- 
erty covered  by  it  comes  in,to  posses- 
sion. This  is  done,  however,  by  these 
courts,  not  upon  the  ground  that  the 
grant  is  one  of  a  present  interest,  but 
rather  upon  that  stated  by  Gibson,  J., 
in  Chew  v.  Barnet  (1824)  11  Serg.  & 
R.  (Pa.)  389,  to  wit:  That  a  convey- 
ance, before  the  grantor  has  acquired 
the  title,  operates  as  an  agreement  to 
convey  which  may  be  enforced  in 
chancery  between  the  parties  and 
against  purchasers  with  notice.'  This 
seems  to  be  the  theory  upon  which 


these  courts  have  acted  with  regard 
to  such  contracts.  'Such  an  assign- 
ment,' said  Hardwicke,  Ld.  Ch.,  in 
Squib  V.  Wyn  (1717)  1  P.  Wms.  381, 
24  Eng.  Reprint,  433,  'always  operates 
by  way  of  agreement  or  contract, 
amounting  in  the  consideration  of  the 
court  to  this:  That  one  agrees  with 
another  to  transfer  or  make  good  that 
right  or  interest  (Wright  v.  Wright 
(1749)  1  Ves.  Sr.  412,  27  Eng.  Reprint, 
1112) ;  and  like  any  other  agreement 
will  cause  it  to  be  specifically  per- 
formed .  .  .  when  the  assignor  is  in 
a  condition  to  transfer  the  property,  or 
to  cause  it  to  be  transferred,  to  his 
assignee.'  ...  As  supporting  the 
proposition  that  such  a  contract  is 
treated  in  equity  simply  as  a  covenant 
to  convey,  see  Philadelphia,  W.  &  B. 
R.  Co.  V.  Woelpper  (1870)  64  Pa.  366, 
3  Am.  Rep.  696;  Page  v.  Gardner 
(1855)  20  Mo.  507;  Seymour  v.  Can- 
andaigua  &  N.  F.  R.  Co.  (1857)  25 
Barb.  (N.  Y.)  285.  It  is  true  that  Mr. 
Pomeroy,  in  his  work  on  Equity  Juris- 
prudence (vol.  8,  §  1288),  expresses 
dissatisfaction  with  the  view  of 
such  a  conveyance  announced  by 
these  high  authorities,  as  to  the 
ground  upon  which  equity  takes  juris- 
diction of,  and  enforces,  performance 
of  a  conveyance  of  an  expectancy 
when  it  falls  in,  but  rather  is  dis- 
posed to  regard  the  contract  'as  an 
equitable  assignment  of  a  present  pos- 
sibility, which  changes  into  an  assign- 
ment of  the  equitable  ownership  as 
soon  as  the  property  is  acquired  by 
the  vendor,  or  mortgagor's — ^the  rights 
of  these  latter  to  be  enforced  in  a 
court  of  equity." 

In  McDonald  v.  McDonald  (1859) 
58  N.  C.  (5  Jones,  Eq.)  211,  75  Am. 
Dec.  434,  the  court  said:  "It  is  very 
clear  that,  at  the  time  when  the  instru- 
ment was  executed,  it  could  not  oper- 
ate as  a  conveyance  or  assignment  of 
what  it  purported  to  transfer.  Mar- 
garet McDonald,  the  defendant's  in- 
testate, was  then  living,  and  the  plain- 
tiff had  but  a  mere  possibility  or 
expectancy  of  an  interest  in  her  estate. 
He  was  at  the  time  one  of  her  nearest 
blood  relations,  and  had  a  chance,  by 
outliving  her,  to  become  entitled  to 
a  part  or  to  the  whole  of  her  estate 
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as  heir  at  law  and  next  of  kin,  but 
he  had  no  interest,  or  possibility 
coupled  with  an  interest,  in  it.  It 
follows,  as  a  matter  of  course,  that 
he  did  not  have  anything  which  he 
could  assign  or  transfer  to  another 
either  at  law  or  in  equity.  But  he  had 
a  right  to  make  a  contract  to  convey 
whatever  interest  he  might  in  future 
have  in  his  cousin's  property,  and 
such  a  contract,  when  fairly  made 
upon  a  valuable  consideration,  the 
court  of  chancery  will  enforce  when- 
ever the  property  shall  come  into  his 
possession.  Thus  it  is  said,  and  the 
assertion  is  well  sustained  by  the  au- 
thorities both  in  England  and  in  this 
country,  that  'chancery  will  give  effect 
to  the  assignment  of  a  mere  expect- 
ancy or  possibility,  not  as  a  grant,  but 
as  a  contract  entitling  the  assignee 
to  a  specific  performance,  as  soon  as 
the  assignor  has  acquired  the  power 
to  perform  it'  " 

Where  the  assignment  is  made  to 
the  coheirs  of  the  assignor,  the  assign- 
or is  estopped,  on  the  death  of  the 
ancestor,  from  asserting  the  interest 
that  he  would  have  had  in  the  estate. 
Re  Wickersham  (1908)  153  Cal.  603,  96 
Pac.  311;  Parsons  v.  Ely  (1867)  45  IlL 
232;  Walker  v.  Walker  (1870)  67  Fa. 
185. 

A  court  of  equity  will  specifically 
enforce  a  contract  to  sell  and  convey 
an     expectancy.       Boles     v.     Caudle 

(1903)  133  N.  C.  528,  45  S.  E.  835. 
See  also  McDonald  v.  McDonald  (N. 
C.)  supra. 

The  contract  is  not  enforceable  un- 
til the  death  of  the  ancestor.  Clenden- 
ing  V.  Wyatt  (1895)  54  Kan.  523,  83 
L.R.A.  278,  38  Pac.  792. 

2,  Persons  against  whom   transfer  can 

he  enforceil. 

The  transfer  of  an  expectancy  may 
be  enforced  as  against  a  subsequent 
judgment  creditor  of  the  person  mak- 
ing the  transfer.  Stover  v.  Eycles- 
himer  (1867)  8  Keyes  (N.  Y.)  620, 
affirming  (1865)  46  Barb.  84;  Fitz- 
gerald v.  Vestal  (1856)  4  Sneed 
(Teniu)  258;  Searcy  v.  Gwaltney  Bros. 

(1904)  86  Tex.  Civ.  App.  158,  81  S.  W. 
576.  In  Stover  v.  Eycleshimer  (N.  Y.) 
supra,  the  court  said:     'The  instru- 


ment could  undoubtedly  have  been  en- 
forced against  J.  L.  D.  E.,  on  his 
father's  decease,  according  to  its  plain 
import  and  purpose.  He  could  not 
have  resisted  its  just  effect  as  a  claim 
or  lien  on  the  property.  If  not,  it 
follows  of  course  that  his  creditor 
could  not  acquire  a  superior  right 
either  by  attachment  or  other  proceed- 
ing. A  creditor  could  only  obtain  his 
position  and  rights." 

The  transfer  of  an  expectancy  made 
in  good  faith  and  for  value  is  valid 
as  against  a  judgment  creditor  who 
obtained  judgment  against  the  heir 
before  the  death  of  the  ancestor  and 
before  the  transfer  of  the  expectancy. 
Bichey  v.  Rowland  (1906)  130  Iowa, 
523,  107  N.  W.  423;  Bacon  v.  Bonham 
(1881)  33  N.  J.  Eq.  614;  Fritz's  Estate 
(1894)  160  Pa.  156,  28  Atl.  642;  Hale 
V.  Hollon  (1897)  90  Tex.  427,  36  L.R.A. 
75,  59  Am.  St.  Rep.  819,  39  S.  W.  287, 
affirming  (1896)  14  Tex.  Civ.  App. 
96,  35  S.  W.  843,  36  S.  W.  288.  In 
Richey  v.  Rowland  (Iowa)  supra,  it 
appeared  that  the  plaintiff  (assignee) 
petitioned  for  an  injunction  to  pre- 
vent the  sale  of  certain  property  under 
an  -execution  against  the  assignor. 
The  defendant  (a  sheriff,  representing 
the  judgment. creditor)  in  his  answer 
alleged  that  the  judgment  was  entered 
in  March,  1903;  that  the  assignment 
was  made  in  October,  1904;  that  the 
ancestor  died  in  January,  1905,  the 
assignor  surviving;  that  the  assignor 
at  once  became  vested  with  the  estate 
on  which  the  judgment  became  a  lien; 
and  that  the  assignee  took  nothing 
by  the  assignment  which  could  be  as- 
serted against  the  judgment  lien.  To 
that  answer  the  plaintiff  demurred. 
The  court  said:  "The  demurrer  by 
which  the  answer  was  attacked  was 
put  upon  the  following  grounds:  (1) 
The  answer  admits  the  assignment  to 
plaintiff  before  the  judgment  became 
a  lien^  and  there  is  no  claim  that  the 
same  was  not  for  a  valid  considera- 
tion,  or  that  the  same  was  in  fraud  of 
creditors,  or  in  any  other  way  void  or 
voidable;  (2)  the  answer  makes  it 
appear  that  plaintiff  is  now,  and  has 
been  ever  since  the  death  of  Newton 
B.  Richey,  the  owner  of  any  interest 
in  the  estate  of  said  Richey  which. 
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but  for  the  assignjhent  to  plaintiff, 
would  have  gone  to  Lucy  R.  Porter. 
It  will  be  observed  that  the  petition 
goes  no  farther  than  to  assert  title 
in  plaintiff  without  specification  as  to 
the  source  thereof.  The  answer  un- 
dertakes to  describe  and  measure  the 
right  or  interest  which  plaintiff  claims 
in  the  property.  Now  the  effect  of 
the  demurrer  is  to  admit  that  the  sole 
source  of  plaintifTs  right  and  interest 
is  as  stated  in  the  answer.  We  have 
then  as  the  question  in  the  case — and 
in  its  last  analysis  it  is  one  of  plead- 
ings— ^Is  a  complete  defense  presented 
by  an  answer  the  averments  of  which 
go  no  farther  than  to  assert  that  the 
perfect  title  pleaded  in  the  petition 
is  based  solely  upon  the  transfer  or 
assignment  of  the  expectancy  of  an 
heir  apparent  in  the  estate  of  his  an- 
cestor? .  .  .  It  is  to  be  remembered 
that  the  controversy  presently  before 
us  is  not  between  the  assignor  and 
assignee — the  question  arises  between 
the  assignee  and  a  creditor  of  the 
assignor.  Now,  without  doubt,  and 
pursuant  to  a  rule  well  settled  in  equi- 
ty, a  contract  of  assignment  of  the  sort 
in  question,  in  common  with  all  other 
transfers  of  property  rights  or  inter- 
ests, may  be  made  the  subject  of  chal- 
lenge at  the  suit  of  a  creditor  on  the 
ground  of  insolvency  on  the  part  of 
the  assignor,  coupled  with  an  intent 
to  hinder  and  delay  or  defraud.  But 
as  such  contracts  in  equity  are  void- 
able only,  it  would  seem  to  follow  that 
one,  who,  pleading  affirmatively  as  to 
the  existence  of  a  particular  contract, 
predicates  a  right  upon  the  invalidity 
thereof,  should  be  held  to  the  require- 
ment of  including  in  his  pleading  all 
the  facts  upon  which  invalidity  de- 
pends. The  case  is  then  within  the 
rule  that  'a  defendant,  in  order  to 
avail  himself  of  facts  not  appearing 
on  the  face  of  a  contract  to  establish 
its  invalidity,  must  plead  them.*  1 
Enc.  PI.  &  Pr.  844,  and  cases  in  note. 
The  foregoing  considerations  lead  to 
the  conclusion  that  the  demurrer  to 
the  answer  should  have  been  sus- 
tained." 

Creditors  of  the  assignor,  resisting 
the  enforcement  of  the  transfer,  can 
avail  themselves  of  any  defense  which 


might  be  urged  by  the  assignor.  Dun- 
ham V.  Bentley  (1897)  108  Iowa,  136, 
72  N.  W.  437. 

A  valid  transfer  of  an  expectancy 
is  valid  as  against  the  administrator 
of  the  ancestor,  seeking  to  have  the 
heir's  interest  subjected  to  the  pay- 
ment of  debts  due  the  ancestor's  estate. 
Steele  v.  Frierson  (1887)  85  Tenn.  430, 
3  S.  W.  649. 

The  transfer  can  be  enforced 
against  the  one  making  it,  although 
he  has  obtained  a  discharge  in  bank- 
ruptcy between  the  time  of  the  trans- 
fer and  the  death  of  his  ancestor. 
Bridge  v.  Kedon  (1912)  163  Cal.  493, 
43  L;R.A.(N.S.)  404,  126  Pac.  149; 
Dumont  R.  &  Co.  v.  McDougal  (1916) 
200  HI.  App.  583.  In  the  case  first 
cited,  the  court  said:  "In  the  case  of 
a  loan  .  .  .  there  is  created  by  the 
assignment  a  present  equitable  charge 
on  the  property,  which  equity  recog- 
nizes as  vested,  although  it  is  neither 
vested  nor  valid  at  law,  and  which, 
when  the  descent  is  cast,  at  once 
ripens  into  a  lien  upon  the  property 
for  the  security  of  the  money  loaned. 
This  being  the  nature  of  the  equitable 
right  created  by  the  assignment,  it 
would  follow,  in  analogy  to  the  rule 
concerning  ordinary  liens,  that  th^ 
discharge  in  bankruptcy  did  not  de- 
vest Bridge  of  his  then-existing  equi- 
table right  to  Kedon's  prospective  in- 
heritance. .  .  .  The  assignment  is 
treated  in  equity  as  a  present  con- 
tract to  convey  the  future  interest,  a 
contract  which  creates  a  trust  as  soon 
as  the  interest  becomes  absolute,  and 
this  a  present  existing  right  by.  con- 
tract, which  the  discharge  in  bank- 
ruptcy does  not  avoid  or  terminate. 
The  continued  existence  of  the  debt 
as  a  personal  obligation  to  pay  money 
is  unnecessary  to  the  enforcement  of 
an  equitable  charge  or  lien  upon 
specific  property."  And  in  Lyde  v. 
Mynn  (1833)  1  Myl.  &  K.  683,  39  Eng. 
Reprint,  839,  Coop.  t.  Brougham,  123, 
47  Eng.  Reprint,  44,  a  covenant  to 
charge  a  claim  on  all  the  property 
received  at  the  death  of  a  certain  per- 
son was  held  to  be  not  discharged  by 
a  certificate  in  bankruptcy.  In  that 
case  the  court  said:  "That  the  claim 
to  the  annuity  is  barred  by  the  Bank- 
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rupt  Act  cannot  be  denied;  for  the 
annuity  was  an  interest  of  which  the 
value  was  capable  of  calculation,  and 
for  which  proof  might  have  been  made 
under  the  commission.  But  the  cove- 
nant to  secure  that  annuity  gave  the 
annuitant  a  right  which  could  not  in 
any  way  be  made  the  subject  either  of 
calculation  or  of  proof;  and  it  seems 
impossible  to  understand  how  such  a 
right  could  be  barred.  Consider  the 
nature  of  the  interest  which  the  cove- 
nantor had,  which  alone  at  the  execu- 
tion of  the  covenant  he  could  pass,  and 
which,  therefore,  must  be  the  measure 
of  the  covenantee's  proof  under  the 
commission;  and  it  will  appeal:  that 
all  proof  was  out  of  the  question  in 
such  a  matter,  and  that  consequently 
there  was  nothing  upon  which  the 
discharging  power  of  the  certificate, 
with  its  correlative,  the  power  of  prov- 
ing, could  operate.  At  the  execution 
of  the  covenant  the  bankrupt's  wife 
was  alive ;  and  the  only  interest  which 
the  bankrupt  possessed,  and  over 
which  he  covenanted  to  give  a  securi- 
ty, was  the  possibility  of  benefits 
which  she  might  choose  to  leave  him 
by  her  will.  He  bound  himself,  in 
case  he  should  eventually  take  any- 
thing under  that  will,  to  give  his  cred- 
itor a  security  over,  it.  It  is  impossible 
to  treat  this  covenant  as  a  contingent 
debt — it  is,  in  truth,  no  debt  at  all ;  it 
is  a  mere  personal  obligation  to  do  a 
certain  thing  in  a  most  uncertain 
event.  If  the  covenantee  attempted 
to  prove  in  respect  of  it,  how  was  it 
possible  for  the  commissioners  to  as- 
certain the  value  thereof,  and  admit 
him  'to  prove  the  amount  so  ascer- 
tained, as  the  56th  section  of  the 
Bankrupt  Act  directs  ?  But  it  is  plain- 
ly not  at  all  like  a  debt  payable  upon 
a  contingency,  which  forms  the  sub- 
ject of  that  section.  The  court  of 
King's  bench,  in  Taylor  v.  Young 
(1820)  3  Barn.  &  Aid.  521,  106  Eng. 
Reprint,  762,  2  J.  B.  Moore,  326,  8 
Taunt  315,  129  Eng.  Reprint,  404,  held 
it  too  clear  to  admit  of  argument  that 
no  value  could  be  put  upon  a  covenant 
to  perform  covenants;  and  that  the 
covenanter's  bankruptcy,  therefore, 
could  not  be  pleaded  in  bar  to  an  ac- 
tion upon  such  a  covenant.    But  the 


difficulty  of  valuing  such  a  covenant 
as  the  one  now  before  the  court  would 
be  infinitely  greater." 

A  transfer  of  an  expectancy  by  a 
legatee  is,  in  the  absence  of  fraud, 
good  as  against  the  assignee  in  insolv- 
ency of  the  legatee.  Peterborough 
Sav.  Bank  v.  Hartshorn  (1891)  67 
N.  H.  156,  33  Atl.  729,  wherein 
the  court  said:  'It  is  .  .  .  im- 
material whether  the  order  oper- 
ated as  a  legal  assignment  or  not. 
It  is  enough  that  it  gave  Hartshorn 
an  equitable  right  to  the  money.  2 
Story,  Eq.  Jur.  supra.  Being  good  as 
against  Keyes,  it  is,  in  the  absence  of 
fraud,  equally  good  against  his  as- 
signee. Assignees  in  bankruptcy  take 
only  such  rights  and  interests  as 
the  bankrupt  had,  and  could  him- 
self claim  and  assert,  at  the  time  of 
bankruptcy;  and  they  are  affected 
with  all  the  equities  that  would  affect 
a  bankrupt  himself  if  he  were  assert- 
ing those  interests." 

An  agreement  by  a  married  woman 
to  charge  her  separate  estate,  which 
she  expects  to  derive  under  the  will 
or  as  the  next  of  kin  of  a  living  person, 
can  be  enforced  after  the  death  of  that 
person  against  the  separate  estate 
bequeathed  to  the  married  woman. 
Flower  v.  Buller  (1880)  L.  R.  15  Ch. 
Div.  (Eng.)  665,  49  L.  J.  Ch.  N.  S.  784, 
43  L.  T.  N.  S.  311,  28  Week.  Rep.  948. 

Where  the  one  making  the  transfer 
dies  before  his  ancestor,  the  transfer 
is  not  valid  as  against  his  heirs. 
Habig  V,  Dodge  (1890)  127  Ind.  31,  25 
N.  E.  182.  And  see  the  reported  case. 
Hunt  v.  Smith,  ante,  588). 

3,  Extent  of  enforcement. 

Within  the  limits  of  the  heir's 
interest,  the  extent  of  the  estate 
transferred  by  the  assignment  of  aa 
expectancy  depends,  of  course,  on  the 
agreement  of  the  parties.  Thus,  in 
McDonald  v.  McDonald  (1859)  58 
N.  C.  (5  Jones,  Eq.)  211,  75  Am.  Dec. 
434,  the  court  said :  ^'Having  decided 
that  the  instrument  in  question  is 
binding  upon  the  plaintiff,  it  only 
remains  for  us  to  inquire  what  is  the 
extent  of  the  interest  upon  which  it 
operates.  It  is  contended  by  the 
plaintiff's  counsel  that  at  most  it  can 
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bind  only  the  apparent  expectant  in- 
terest which  the  plaintiff  had  in  his 
cousin's  estate  at  the  time  it  was 
executed,  which,  as  his  brother  Neil 
was  then  alive,  was  only  one  half. 
The  language  of  the  instrument  is  as 
broad  and  extensive  as  it  could  well 
have  been  made,  and  embraces  every^ 
thing  which,  in  any  possible  contin- 
gency, could  accrue  to  the  grantor 
from  the  estate  to  which  it  relates.  It 
is  quite  probable  that  neither  party 
fully  considered  what  might  even- 
tually come  within  its  operation,  but 
they  agree  to  take  the  chances  and 
they  must  now  abide  by  the  result. 
Had  the  plaintiff  died  before  his 
brother  in  the  lifetime  of  the  intestate, 
or  had  they  both  died  before  her, 
then  the  defendant  would  have  taken 
nothing  by  his  contract.  Had  both 
brothers  outlived  their  cousin,  the 
defendant  could  have  claimed,  under 
the  assignment,  only  one  half  of  the 
estate;  but  as  the  events  occurred 
which  were  most  favorable  to  him, 
he  gets  all." 

So,  in  Flower  v.  Buller  (1880)  L.  R. 
15  Ch.  Div.  (Eng.)  665,  the  court,  in 
determining  the  extent  of  the  charge, 
said:  "Then  it  was  said  that  the 
plaintiffs  must  fail  because  the  prop- 
erty actually  left  to  the  defendant 
by  the  will  of  Cookson,  except  to  a 
very  small  amount,  did  not  consist  of 
moneys,  and  the  charge,  it  was  said, 
is  limited  by  the  recitals  to  moneys. 
For  this  purpose  it  is  necessary  to 
look  at  the  document  itself,  for  on  it, 
of  course,  everything  turns.  [His 
lordship  referred  to  the  recitals  and 
the  operative  part  of  the  agreement, 
and  continued] :  It  is  said  that  the 
recital  limits  the  operative  part.  I  do 
not  think  it  does.  I  am  of  opinion 
that  the  agreement  cannot  be  limited 
in  that  way.  The  operative  words 
are,  'All  the  interest  to  which  the 
said  Louisa  Catherine  Buller  may 
become  entitled,  as  aforesaid,  expect- 
ant on  the  decease  of  the  said  W.  S. 
Cookson.'  It  appears  to  me  that  the 
words  *as  aforesaid'  refer  only  to  the 
words  in  the  recital,  'Under  the  will, 
or  as  one  of  the  next  of  kin,'  of 
Cookson.  I  cannot  limit  them  to  any 
particular  form  of  property.     It  ap- 


pears to  me  that  they  are  intended  to 
operate  on  her  whole  interest,  and  that 
the  recital,  although  a  loose  one,  does 
not  limit  the  active  operative  words, 
and  that  therefore  the  agreement 
operates  on  the  whole  of  the  property 
coming  to  her  under  the  will." 

In  Steele  v.  Frierson  (1887)  85 
Tenn.  430,  3  S.  W.  649,  the  court  said : 
"So  far  as  P.  C.  Steele  had  made 
advancements  to  his  son,  they  must 
be  accounted  for  in  diminution  of  the 
interest  assigned — ^that  is,  the  interest 
assigned  is  clearly  subject  to  be 
charged  with  legal  advancements.  No 
assignment  by  an  heir  either  before  or 
after  the  interest  has  vested  in  him, 
and  no  attachment  or  levy  by  a 
creditor  of  such  heir,  will  defeat  an 
account  of  advancements.  Johnson 
v.  Hoyle  (1859)  3  Head  (Tenn.)  56; 
Nashville  v.  Potomac  Ins.  Co.  (1872) 
2  Baxt.  (Teniu)  803.  But,  on  the 
other  hand,  the  indebtedness  of  an 
heir  to  the  intestate  is  not  a  lien  upon 
the  interest  of  the  heir  in  the  estate, 
and  such  share  is  therefore  subject 
to  the  creditors  of  the  heir,  or  to  sale 
or  assignment  by  the  heir.' 


»» 


e.  Rule  in  Kentucky. 

In  Kentucky,  the  transfer  of  an 
expectancy  by  a  prospective  heir  is  in- 
valid, and  is  not  enforceable  in  equity. 
Wheeler  v.  Wheeler  (1859)  2  Met.  474, 
74  Am.  Dec.  421;  Beard  v.  Griggs 
(1829)  1  J.  J.  Marsh.  22;  Lowry  v. 
Spear  (1870)  7  Bush,  451;  Alves  v. 
Schlesinger  (1883)  81  Ky.  290;  McCall 
V.  Hampton  (1895)  98  Ky.  166,  33 
L.R.A.  266,  56  Am.  St.  Rep.  335,  32 
S.  W.  406;  Hall  v.  Hall  (1913)  153  Ky. 
379,  155  S.  W.  755;  Spears  v.  Spaw 
(1909)  —  Ky.  — ,  25  L.R.A.(N.S.) 
436,  118  S.  W.  275;  Furnish  v.  Lillv 
(1905)  27  Ky.  L.  Rep.  226,  84  S.  W. 
734;  McDowell  v.  Neal  (1883)  5  Ky. 
L.  Rep.  331  (abstract) ;  Burton  v. 
Campbell  (1917)  176  Ky.  495, 195  S.  W. 
1091;  Flatt  v.  Flatt  (1920)  189  Ky. 
801,  225  S.  W.  1067.  And  see  the 
reported  case  (HUNT  v.  Smith,  ante, 
588).  See  also  Grayson  v.  Tyler 
(1882)  80  Ky.  358;  Elliott  v.  Leslie 
(1907)  124  Ky.  553,  124  Am.  St.  Rep. 
418,  99  S.  W.  619  (wherein  the  court 
said  that  Lee  v.  Lee  (1865)  2  Duv.  134, 
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and  McBee  v.  Myers  (1868)  4  Bush, 
356,  holding  that  equity  would  enforce 
the  assignment  of  an  expectancy 
when  made  with  the  consent  of  the 
ancestor,  had  been  overruled).  Com- 
pare Bohon  V.  Bohon  (1879)  78  Ky. 
408. 

Thus,  in  Beard  v.  Griggs  (1829) 
1  J.  J.  Marsh.  22,  an  early  chancery 
case,  the  court  said :  "Now,  what  does 
the  instrument  executed  by  Jemimah 
Griggs  purport  to  convey,  so  far  as  it 
affects  this  controversy?  Does  it 
purport  to  convey  any  property  in 
existence  owned  by  her  at  the  time  she 
gave  her  interest  in  her  deceased  hus- 
band's estate?  It  does  not.  It  merely 
contemplates  to  make  over  and  trans- 
fer two  thirds  of  what  she  may  inherit 
from  her  father  and  other  relatives. 
Nemo  est  hseres  viventis.'  It  was  un- 
certain, when  Jemimah  Griggs  exe- 
cuted the  instrument,  whether  she 
would  even  inherit  anything  from  any- 
one. She  might  have  died  before  her 
father  or  any  from  whom  she  could 
inherit.  The  instrument  seems  to 
have  been  intended  to  operate  upon 
property  which  she  hoped  or  expected 
to  inherit.  Such  property,  we  think, 
cannot  be  affected  by  the  contracts 
of  heirs  before  descent.  Descents  are 
regulated  by  the  rules  of  law,  and 
cannot  be  changed  by  the  contracts 
of  parties;  and  we  conceive  that  the 
heir  can  only  convey  or  grant  the 
estate  after  descent,  there  being  noth- 
ing to  grant  before.  A  hope  of  in- 
heritance neither  lies  in  livery  nor 
in  grant,  and  this  is  the  first  case  that 
we  have  any  knowledge  of,  where  a 
person  has  undertaken  to  transfer  by 
deed  two  thirds  of  the  property  which 
might  be  cast  on  her  by  operation  of 
law,  upon  the  death  of  relations.  We 
think  it  cannot  be  done  for  want  of  a 
thing  to  be  granted  at  the  time  of 
executing  the  instrument." 

In  McCall  v.  Hampton  (1895)  98  Ky. 
166,  33  L.R.A.  266,  56  Am.  St.  Rep. 
335,  32  S.  W.  406,  the  following  line 
of  reasoning  was  adopted:  "It  is 
axiomatic  that  in  every  valid  grant 
there  must  be  a  grantor,  grantee,  and 
a  thing  to  be  granted.  When  there 
is  no  subject-matter — nothing  in  esse 
about  which  a  contract  can  be  made 


— ^the  essential  thing  to  the  validity 
of  a  contract  is  absent;  hence  such 
contract  is  declared  by  the  law  to  be 
void.  If  it  be  void,  then  no  party  to 
it  can  maintain  an  action  upon  it.  A 
wise  public  policy  produced  the  law 
which  fixed  the  status  of  parties  to 
such  a  contract.  If  it  is  wholesome 
to  declare  such  contract  valid,  why 
should  courts  of  equity  enforce  such 
contracts  in  defiance  of  the  law  and  a 
wise  public  policy?  If  this  is  to  be  the 
practice  of  courts  of  equity,  then  the 
conunon  law  on  this  subject  is  a  dead 
letter  and  inoperative.  Why  should 
the  common  law  declare  such  con- 
tracts invalid  and  void  if  courts  of 
equity  have  the  power  to  vivify  and 
enforce  them?  If  this  is  to  be  the  rule, 
why  not  declare  the  common  law  not 
in  force  on  this  subject?  It  seems  to 
us  to  be  a  travesty  upon  common 
sense  for  the  law  to  declare  a  contract 
void,  and  yet  say  that  it  is  enforceable 
in  a  court  of  equity.  Some  courts  hold 
that  the  expectancy  of  an  heir  to 
inherit  his  father's  estate  is  not  an 
interest  capable  of  assignment  in 
equity,  any  more  than  at  law,  and  we 
agree  with  such  courts  upon  the  ques- 
tion. It  seems  at  this  late  day  it  is 
needless  to  discuss  the  wisdom  and 
policy  of  a  law  which  has  been 
sanctioned  for  so  many  generations, 
and  we  do  not  feel  that  we  are  called 
upon  to  defend  it.  A  strict  adherence 
to  it  will  save  multiplying  contentions, 
protect  the  improvident  children  and 
heirs  at  law  from  fraud  and  deceit, 
save  free  and  untrammelled  the  ac- 
tions of  the  possessors  of  estates  in 
their  distribution.  If  there  were  no 
other  reasons  for  adhering  to  the  rule, 
those  just  suggested  would  be  all- 
sufficient,  in  our  opinion,  for  doing  so.'* 

IV*  Attempted  transfer  as  creating  es- 
toppel. 

By  the  weight  of  authority,  a 
conveyance  of  an  expectancy  with 
covenants  of  warranty,  made  by  a 
prospective  heir,  operates  as  an  estop- 
pel, and  title  subsequently  acquired 
by  the  grantee  inures,  by  virtue  there- 
of, to  the  grantee  or  his  privies. 
Johnson  v.  Johnson  (1902)  170  Mo. 
34,    59    L.R.A.    748,    70    S.    W.    241; 
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Blackwell  v.  Harrelson  (1914)  99  S.  C. 
264,  84  S.  E.  234,  Ann.  Cas.  1916E, 
1263;  Pritchard  v.  Fox  (1913)  — 
Tex.  Civ,  App.  — ,  154  S.  W.  1058; 
Zarate  v.  Villareal  (1913)  —  Tex.  Civ. 
App.  — ,  155  S.  W.  328.  Compare 
Dailey  v.  Springfield  (1915)  144  Ga. 
595,  87  S.  E.  479,  Ann.  Cas.  1917D,  943. 

But  it  has  been  held  that,  where  an 
lieir  who  has  conveyed  his  expectancy 
predeceases  his  ancestor,  those  who 
take  his  share  of  the  ancestor's  estate 
by  representation  are  not  estopped 
l)y  his  covenants.  Johnson  v.  Breed- 
ing (1916)  136  Tenn.  528,  L.R,A.1917C, 
266,  190  S.  W.  545.  See  also  Donough 
v.  Garland  (1915)  269  111.  565,  109 
N.  E.  1015,  Ann.  Cas.  1916E,  1238; 
Habig  V.  Dodge  (1890)  127  Ind.  31,  25 
N.  E.  182. 

It  has  been  held  that  a  quitclaim 
deed  of  an  expectancy  does  not  create 
an  estoppel,  or  cause  the  after-ac- 
quired title  of  the  grantor  to  inure 
to  the  grantee.  Dart  v.  Dart  (1828) 
7  Conn.  250 ;  Hart  v.  Gregg  (1877)  32 
Ohio  St.  502. 

But  a  quitclaim  deed  showing  on  its 
face  an  intention  to  transfer  an  ex- 
pectancy has  been  held  to  operate  by 
way  of  estoppel  to  transfer  the  after- 
acquired  title  of  the  grantor.  Thorn- 
ton V.  Lcuch  (1921)  297  111.  204, 
130  N.  E.  467.    And  see  McAdams  v. 


Bailey  (1907)  169  Ind.  618,  13  L.R.A. 
(N.S.)  1003,  124  Am.  St.  Rep.  240, 
82  N.  E.  1057. 

In  Indiana,  it  has  been  held  that  a 
conveyance  Of  an  expectancy  operated 
as  an  estoppel.  Habig  v.^  Dodge 
(Ind.)  supra,  followed  in  Jerauld  v. 
Dodge  (1890)  127  Ind.  600,  25  N.  E. 
186.  Thereafter,  in  1899,  a  statute 
was  enacted  declaring  that  an  estoppel 
results  from  a  deed  of  an  expectancy, 
made  for  a  valuable  consideration. 
Thereunder  it  has  been  held  that,  to 
claim  the  benefit  of  an  estoppel,  the 
existence  of  a  valuable  consideration 
for  the  conveyance  must  be  shown. 
Dodd  V.  Shanton  (1910)  45  Ind.  App. 
377,  90  N.  E.  1041.  Since  the  statute, 
but  without  reference  thereto,  it  has 
been  held  that  a  quitclaim  deed  of  an 
expectancy,  specifically  reciting  the 
interest  conveyed,  creates  an  estoppel. 
McAdams  v.  Bailey  (Ind.)   supra. 

In  Kentucky,  as  a  result  of  the  hold- 
ing that  the  transfer  of  an  expectancy 
is  void  in  equity  as  well  as  at  law 
(see  supra,  subd.  III.  e),  it  is  held 
that  no  estoppel  results  from  a  deed 
attempting  to  make  such  a  transfer. 
Burton  v.  Campbell  (1917)  176  Ky. 
495,  195  S.  W.  1091;  Piatt  v.  Flatt 
(1920)  189  Ky.  801,  225  S.  W.  1067. 
And  -see  the  reported  case  (Hunt  v. 
Smith,  ante,  588).  W.  A.  S. 


A.  L.  ALDRICH,  Admr.,  etc.,  of  Minnie  Aldrich,  Deceased,  Appt., 

v. 

TYLER  GROCERY  COMPANY,  Impleaded,  etc. 

Alabama  Supreme  Court '^  May  19,  192 1, 

(—  Ala.  — ,  89  So.  289.) 

Master  and  servant  —  independent  contractor  —  salesman  on  commission. 

1.  A  salesman  employed  on  a  commission  basis,  vsrho  owns  and  operates 
an  automobile  to  assist  him  in  seeking  his  trade,  and  wrhose  movements 
are  in  no  way  controlled  by  his  employer,  is,  with  respect  to  the  operation 
of  the  car,  an  independent  contractor,  so  that  his  employer  is  not  answer- 
able for  injuries  caused  by  his  negligent  operation  of  the  car. 

[See  note  on  this  question  beginning  on  page  621.] 


Pleading  —  demurrer  —  misjoinder  of 

action  —  trespass  and  case. 

2.  A  complaint  against  master  and 

servant  for  the  tatter's  negligence  in 

running    an    automobile    against    a 


pedestrian  is  not  demurrable  for  a 
misjoinder  of  actions  of  trespass  and 
case,  since  the  charge  of  negligent  in- 
jury by  the  servant  does  not  allege  a 
trespass  on  his  part. 
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— constmction  of  pleading  —  result* 

3.  The  rule  requiring  the  construc- 
tion of  equivocal  averments  against 
the  pleader,  on  hearing  on  demurrer, 
cannot  be  allowed  to  amplify  or  con- 
tradict the  terms  a  pleader  employs  to 
state  his  cause  of  action. 

[See  21  R.  C.  L.  464-466.] 


Appeal   —   sustaining    demurrer   — 
amendment  —  curing  error. 

4.  Error  in  sustaining  a  demurrer 
for  misjoinder  of  causes  of  action  is 
not  cured  by  filing  an  amendment  elim- 
inating from  the  action  a  party  against 
whom  one  of  the  causes  of  action  is 
pleaded,  instead  of  appealing  from  the 
order. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Jefferson 
County  (Wilkinson,  J.)  in  favor  of  defendant  company  in  an  action 
brought  to  recover  damages  for  alleged  wrongful  death  of  plaintiff's 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Burgin  &  Jenkins  for  ap-     street  in  Birmingham  by  her  colli- 


pellant. 

Mesjsrs.  Cabaniss,  Johnston,  Cocke, 
&  Cabaniss^  for  appellee : 

The  court  properly  sustained  de- 
murrers to  the  original  count  of  the 
complaint,  because  said  count  stated  a 
cause  of  action  in  trespass  against  the 
individual  defendant,  and  in  case 
against  the  corporation  defendant. 

Bay  Short  R.  Co.  v.  Harris,  67  Ala. 
6;  2  Am.  Neg.  Cas.  1;  Southern  Bell 
Teleph.  Co.  v.  Francis,  109  Ala.  224, 
31  L.R.A.  193,  55  Am.  St.  Rep.  930,  19 
So.  1;  Louisville  &  N.  R.  Co.  v.  Aber- 
nathy,  197  Ala.  512,  73  So.  103;  Na- 
tional Baking  &  Lunch  Co.  v.  Wilson, 
198  Ala.  90,  73  So.  438;  26  R,  C.  L. 
Trespass,  §§  2  &  3,  pp.  930,  931 ;  26  R. 
C.  L,  Trespass  on  the  Case,  §  4,  p.  983. 

The  evidence  showed  without  con- 
flict that  defendant  Shook,  at  the  time 
complained  of,  was  an  independent 
contractor,  and  was  not  the  servant  or 
agent  of  the  defendant  company. 

Harris  v.  McNamara,  97  Ala.  181,  12 
So.  103;  Lookout  Mountain  Iron  Co.  v. 
Lea,  144  Ala.  169,  39  So.  1017;  Cald- 
well V.  Atlantic  B.  &  A.  R.  Co.  161  Ala. 
395,  49  So.  674 ;  Warrior-Pratt  Coal  Co. 
V.  Shereda,  183  Ala.  118,  62  So.  721; 
Tennessee  Coal,  Iron  &  R.  Co.  v.  Davis, 
194  Ala.  149,  69  So.  544;  Republic  Iron 
&  Steel  Co.  V.  McLaughlin,  200  Ala. 
204,  75  So.  962. 

McClellan^  J.,  delivered  the  opin- 
ion of  the  court : 

This  action  for  damages,  stated 
in  count  1,  for  the  death  of  Mrs. 
Aldrich,  was  instituted  by  appellant, 
administrator,  against  Tyler  Gro- 
cery Company  and  J.  K.  Shook,  the 
grocery  company's  "city  salesman." 
Mrs.  Aldrich  was  killed  in  a  public 


sion  with  an  automobile  driven  by 
Shook.  Omitting  presently  imma- 
terial language,  this  count  reads: 
"The  plaintiff  .  .  .  claims  of  the 
defendants,  J.  K.  Shook  and  Tyler 
Grocery  Company,  a  corporation,. 
.  .  .  damages  for  that,  heretofore, 
on,  to  wit,  February  2,  1920,  while 
plaintiff's  intestate,  Minnie  Aldrich^ 
was  a  pedestrian  on  a  public  high- 
way in  the  city  of  Birmingham, 
Jefferson  county,  Alabama,  to  wit, 
on  Twenty-fourth  street  between 
Tenth  and  Eleventh  avenues  north, 
the  defendant  J.  K.  Shook,  who  was 
then  and  there  a  servant,  agent,  or 
employee  of  the  defendant  Tyler 
Grocery  Company,  a  corporation, 
did  then  and  there,  while  acting 
within  the  line  and  scope  of  his  em- 
ployment by  the  said  lyier  Grocery 
Company,  a  corporation,  negligently 
run  an  automobile  upon  or  against 
plaintiff's  said  intestate,  whereby 
and  as  a  proximate  consequence  of 
which  said  negligence  of  the  said 
J.  K.  Shook,  while  acting  in  the  line 
and  scope  of  his  employment  by  the 
defendant  Tyler  Grocery  Company, 
plaintiff's  said  intestate  was  so  in- 
jured that  she  died  on,  to  wit,  Feb- 
ruary 3,  1920." 

The  court  sustained  demurrer 
(interposed  by  both  defendants)  to 
this  count  because  of  the  asserted 
misjoinder,  in  a  single  count,  of  an 
action  of  trespass  against  Shook, 
with  case  against  the  other  defend- 
ant, Tyler  Grocery  Company,  to 
which  incorporation  Shook  bore,  the 
allegation  is,  the  relation  of  serv- 
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ant  to  it  as  master.    This  was  error. 

The     allegation     is 

dimoiJISl  that  Shook  "negli- 

mMoinder  of       gently  ran  an  auto- 

and   case.  mODlle         Upon         Or 

against  plaintiff's 
said  intestate."  This  averment  does 
not  charge  the  commission  of  a  tres- 
pass by  Shook  against  or  upon  the 
person  of  plaintiff's  intestate.  To 
commit  a  trespass,  warranting  an 
action  for  that  cause,  as  distin- 
guished from  the  distinctive  action 
of  trespass  on  the  case,  the  damnify- 
ing tort  must  have  been  "intention- 
ally committed  with  force,  the  im- 
mediate consequence  of  which  is  in- 
jury,*' or  the  injury  must  have  been 
the  direct,  primary,  inevitable  re- 
sult of  "gross  or  reckless  careless- 
ness." Bay  Shore  R.  Co.  v.  Harris,  67 
Ala.  6,  2  Am.  Neg.  Cas.  1 ;  Alabama 
Midland  R.  Co.  v.  Martin  &  Bro. 
100  Ala.  511,  515,  14  So.  401 ;  Tay- 
lor V.  Smith,  104  Ala.  537,  544,  16 
So.  629.  Shook's  act  in  the  prem- 
ises, as  described  in  the  count,  does 
not  imply  or  import  an  intention 
to  injure  plaintiff's  intestate.  It  is 
not  averred  to  have  been  character- 
ized by  any  degree  of  wantonness, 
or  even  recklessness.  To  establish 
the  allegation  would  not  exact  evi- 
dence of  anything  above  a  breach  of 
duty  amounting  to  simple  negli- 
gence. The  result — ^the  impact 
causing  injury — is  averred  to  have 
proceeded  from  Shook's  act  in  run- 
ning the  car  upon  or  against  intes- 
tate, but  this  result  does  not  neg- 
ative or  neutralize  the  effect  of  the 
allegation  that  this  act  was  but 
"negligently"  done, — a  term  incon- 
sistent with  the  entertainment  of  an 
intention  to  do  the  act,  as  well  as 
with  the  conscious  presence  of  a 
wanton  or  reckless  disregard  of  the 
probable  consequences  of  the  act. 
The  rule  requiring  the  construction 
of  equivocal  averments  against  the 

-con.<r««tioa  plcadcr,  on  hearing 
of  pieadiDflT-  on  demurrer,  cannot 
'•"""•  be   allowed   to   op- 

erate  to  amplify  or  to  contradict  the 
terms  a  pleader  employs  to  state  his 
cause  of  action.  By  the  introduc- 
tion of  the  term  "negligently"  in  the 
phrase  last  quoted  from  the  count, 


89   Bo.   £69.) 

the  pleader  excluded  intention  and 
wanton  or  reckless  disregard  of 
consequences,  in  running  the  auto- 
mobile upon  or  against  intestate,  as 
factors  characterizing  the  tortious 
act,— a  measure  of  exclusion  that 
operated  to  deprive  the  count  (so 
far  as  the  defendant  Shook  was 
concerned)  of  an  effect  to  implead 
Shook  in  trespass  as  distinguished 
from  case.  This  conclusion  con- 
sists with  the  discriminative  doc- 
trine reproduced  above. 

Count  C,  considered  in  Louisville 
&  N.  R.  Co.  V.  Abernathy,  197  Ala. 
512,  535,  73  So.  103,  carried  allega- 
tions expressly  characterizing  the 
tortious  act  as  "wilful,  wanton,  or 
intentional."  That  case  is  hence 
readily  distinguishable,  doctrinally, 
from  that  now  under  review.  In 
Southern  R.  Co.  v.  Hanby,  166  Ala. 
641,  52  So.  334,  the  act  was  an  as- 
sault and  battery.  "An  sc&sault  and 
battery  is  not  negligence.  The  for- 
mer is  intentional ;  the  latter  is  un- 
intentional." 5  C.  J.  p.  625.  Hence 
the  count  there  involved  imported 
an  intentional  act,  thus  compre- 
hending a  factor  essential  (if  its 
stated  equivalent  is  not  present)  to 
a  cause  of  action  in  trespass,  not 
case,  and  leading  this  court  to  char- 
acterize the  pleading  as  stating  "a 
cause  of  action  trespass  vi  et  armis" 
against  the  individual  (servant) 
codefendant.  The  case  of  National 
Baking  &  Lunch  Co.  v.  Wilson,  198 
Ala.  90,  73  So.  436,— an  action  for 
an  assault  and  battery, — ^is  to  be 
discriminated  upon  like  considera- 
tions to  those  just  adverted  to; 
though  it  is  to  be  noted  that,  in 
treating  the  first  count,  care  was 
taken  to  accord  appropriate  effect 
to  the  term  "negligently,"  employed 
therein  to  characterize  the  act 
described,  and  upon  the  premise 
thus  laid  to  deny  the  basis  for  a 
pronouncement  of  misjoinder  in  re- 
spect of  that  count. 

The  error  resulting  from  sustain- 
ing the  demurrer  for  misjoinder 
was    not    rendered 
harmless  by  plain-  k^TJ^^d"  murre"*"" 
tiff's 

amendment   of   the 
complaint,  whereby  Shook  was  elim- 


subsequent  JSi-^SSTrVoT. 
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inated  as  a  defendant  to  the  cause. 
This  amendment  was  necessitated 
by  the  court's  erroneous  action  in 
sustaining  the  demurrer  of  both  de- 
fendants for  misjoinder.  The  fact 
that  plaintiff  might  have  taken  a 
nonsuit  because  of  this  adverse  rul- 
ing on  the  complaint,  or  have  suf- 
fered judgment  against  him,  and 
thereupon  appealed,  could  not  and 
did  not  effect  to  render  this  error 
harmless,  or  operate  to  estop  plain- 
tiff from  invoking  review  and  revi- 
sion on  the  present  appeal.  This 
error  underlies  and  prejudicially  af- 
fects the  judgment  under  review. 

The  rule  illustrated  in  North 
Alabama  Traction  Co.  v.  Hays,  184 
Ala.  592,  64  So.  39,  and  adverted  to 
in  National  Baking  &  Lunch  Co.  v. 
Wilson,  supra,  is  not  available  in 
this  instance  to  avert  a  reversal  of 
the  judgment  as  an  entirety.  In  the 
former,  where  the  plaintiffs  pre- 
vailed, the  judgment  appealed  from 
was  affirmed  as  to  one  defendant, 
and  reversed  as  to  the  other.  In  the 
latter,  where,  also,  the  plaintiff  pre- 
vailed, the  judgment  was  treated  as 
an  entirety,  and  unqualified  reversal 
was  entered.  There  is  a  serviceable 
annotation  in  L.R.A.1918C,  970  et 
seq.,  treating  the  rights  to  new  trial 
and  appeal  of  joint  tort-feasors 
against  whom  a  single  judgment  has 
been  rendered.  Here,  both  original 
defendants  joined  in  the  demurrer 
to  the  court,  and  both  invoked  there- 
by an  erroneous  ruling  by  the  court. 
After  amendment,  eliminating  the 
cause  of  misjoinder  (the  joinder  of 
Shook  as  a  defendant) ,  the  cause 
proceeded  to  judgment  in  favor  of 
the  sole  remaining  defendant,  the 
grocery  company.  The  fact  that  the 
plaintiff  (appellant)  did  not  prevail 
in  the  trial  court  discriminates  this 
case  from  the  Hays  Case,  supra. 

Anticipating  a  retrial,  it  is  appro- 
priate that  reference  be  made  to  the 
other  matter  assigned  for  error, 
viz.,  the  conclusion  that,  on  the  evi- 
dence submitted,  Shook  was  an  inde- 
pendent contractor,  not  a  servant  of 
the  Tyler  Grocery  Company  as  mas- 
ter, in  operating  the  automobile 
causing  intestate's  death.    This  con- 


clusion was  required  by  the  per- 
tinent doctrine  of  the  following 
decisions,  wherein  the  subject  has 
been  amply  treated :  Harris  v.  Mc- 
Namara,  97  Ala.  181,  12  So.  103; 
Lookout  Mountain  Iron  Co.  v.  Lea, 
144  Ala.  169,  39  So.  1017 ;  Warrior- 
Pratt  Coal  Co.  v.  Shereda,  183  Ala. 
118,  62  So.  721;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Davis,  194  Ala.  149, 
69  So.  544;  Republic  Iron  &  Steel 
Co.  V.  McLaughlin,  200  Ala.  204,  75 
So.  962.  Shook  was  the  grocery 
company's  "city  salesman."  He 
alone  owned  and  maintained  the 
automobile  causing  the  injury.  He 
was  compensated  on  a  commission 
basis.  He  was  paid  a  percentage  on 
orders  taken  and  accepted.  He  re- 
ceived payment  of  bills  due  the  gro- 
cery company,  and  delivered  such 
payments  to  it.  The  grocery  com- 
pany was  only  concerned  in  the 
result  of  his  efforts  as  salesman.  It 
did  not  control  when,  how,  or  where 
he  secured  these  orders,  except  he 
was  not  to  work  another  salesman's 
trade  in  the  territory  he  (Shook) 
was  entitled  to  work.  The  method, 
means,  and  occa-  ^ 
sions    of   his    calls  ?e"V«t  *"* 

upon  the  trade  were  ioStSJTctoti.* 
left  entirely  to  him,  ■aie«m«n  on 
uncontrolled  by  the  -•«'»«"*~- 
grocery  company.  The  facts  that  he 
was  lame;  that  the  company  knew 
this  fact;  that  the  company  knew 
when  he  first  was  engaged  that  he 
would  and  did  afterwards  visit  the 
trade  in  a  car  of  his  own,  maintained 
alone  by  him ;  and  that,  on  this  occa- 
sion. Page,  his  associate  or  successor 
as  city  salesman,  was  in  the  car 
when  the  injury  occurred, — did  not 
operate,  singly  or  otherwise,  to 
change  Shook's  relation  from  that 
of  an  independent  contractor  to  a 
servant  to  the  grocery  company  as 
master  in  the  operation  of  Shook's 
automobile  on  this  occasion. 

For  the  error  committed  in  sus- 
taining the  demurrer  to  the  orig- 
inal complaint  for  misjoinder,  the 
judgment  is  reversed  and  the  cause 
is  remanded. 

Anderson,  Ch.  J.,  and  Somerville 
and  Thomas,  JJ.,  concur. 
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ANNOTATION. 

Liability  of  employer  for  injuries  inflicted  by  automobfle  while  being  driven 

by  or  for  talesman  or  collector. 


I.  In  general,  621. 

II.  As  affected  by  question  whether  he 
was  a  servant  or  an  independent 
contractor,  621. 
III.  As  affected  by  question^  whether  he 
was  acting  within  the  scope  of  his 
employment,  624. 

I.  In  general. 

As  to  validity,  construction,  and  ef- 
fect of  statutes  which  make  owner 
responsible,  or  create  a  lien,  for  injury 
or  damages  inflicted  by  another  oper- 
ating an  automobile,  see  annotation 
in  4  A.L.R.  361. 

It  may  be  stated  as  a  general  rule 
that,  in  order  to  hold  an  employer 
liable  for  injuries  inflicted  by  an  auto- 
mobile while  being  driven  by  or  for 
a  salesman  or  collector,  the  relation 
of  master  and  servant  must  exist,  and 
the  servant  must,  at  the  time,  have 
been  acting  within  the  scope  of  his 
employment  in  performing  an  act  for 
the  master's  benefit. 

Arkansas. — Terry  Dairy  Co.  v.  Par- 
ker (1920)  144  Ark.  401,  223  S.  W.  6. 

California. — Nussbaum  v.  Traung 
Label  &  Lithograph  Co.  (1920)  —  Cal. 
App.  — ,  189  Pac.  728 ;  Barton  v.  Stude- 
baker  Corp.  (1920)  —  Cal.  App.  — , 
189  Pac.  1025;  Hall  v.  Puente  Oil  Co. 
(1920)  —  Cal.  App.  — ,  191  Pac.  39; 
Patton  V.  Woodward  Co.  (1921)  — 
Cal.  App.  — ,  197  Pac.  368. 

Indiana. — ^Premier  Motor  Mfg.  Co. 
V.  Tilford  (1916)  61  Ind.  App.  164,  111 
K.  E.  645. 

Kansas. — Thompson  v.  Aultman  & 
T.  Machinery  Co.  (1915)  96  Kan.  259, 
150  Pac.  587. 

Kentucky. — Williams  v.  National 
Cash  Register  Co.  (1914)  157  Ky.  836, 
164  S.  W.  112;  National  Cash  Register 
Co.  V.  Williams  (1914)  161  Ky.  550, 
171  S.  W.  162. 

Mafsachusetts. — Higgins  v.  Bick- 
ford  (1917)  227  Mass.  52,  116  N.  E. 
245. 

Minnesota.  —  Slater  v.  Advance 
Thresher  Co.  (1906)  97  Minn.  305,  5 
B.R.A.(N.S.)  598, 107  N.  W.  133;  Fran- 


sen  V.  Kellogg  Toasted  Corn  Flake  Co. 
(1921)  —  Minn.  — ,  184  N.  W.  364. 

Missouri,  —  Kilroy  v.  Charles  L. 
Crane  Agency  Co.  (1920)  203  Mo.  App. 
302,  218  S.  W.  425. 

New  Jersey. — Long  Ben  v.  Eastern 
Motor  Co.  (1920)  94  N.  J.  L.  34,  109 
Atl.  286. 

New  York.-^tern  v.  International 
R.  Co.  (1915)  167  App.  Div.  503,  153 
N.  Y.  Supp.  520,  9  N.  C.  C.  A.  949, 
affirmed  on  other  grounds  in  (1917) 
220  N.  Y.  284,  2  A.L.R,  487,  115  N.  E. 
759,  16  N.  C.  C.  A.  271. 

Ohiow  —  White  Oak  Coal  Co.  v. 
Rivoux  (1913)  88  Ohio  St  18,  46 
L.R.A.(N.S.)  1091,  102  N.  E.  302,  Ann. 
Cas.  1914C,  1082. 

II.  Ab  affected  by  question  tchether  he 
teas  a  servant  or  an  independent  con-' 
tractor. 

It  will  be  observed  that  in  the  re- 
ported case  (Aldrich  v.  Tyleb  Gro- 
cery Co.  ante,  617)  it  wsl^  decided 
that  a  salesman,  employed  on  a  com- 
mission basis,  who  owned  and  oper- 
ated an  automobile  to  assist  him  in 
seeking  his  trade,  and  whose  move- 
ments were  in  no  way  controlled  by 
his  employer,  was,  with  respect  to  the 
operation  of  the  car,  an  independent 
contractor,  so  that  his  employer  was 
not  liable  for  injuries  caused  by  the 
salesman's  negligent  operation  of  it. 

In  Lewis  v.  National  Cash  Register 
Cp.  (1913)  84  N.  J.  L.  598,  87  Atl.  345, 
it  was  held  that  the  driver  of  the  auto- 
mobile which  caused  an  injury  was  not 
an  independent  contractor,  but  a  serv- 
ant of  the  defendant  cash  register 
company,  where  there  was  evidence 
that  the  contract  between  the  parties 
constituted  the  driver  of  the  car  the 
sales  agent  of  a  certain  territory  for 
the  company,  and  required  him  to  de- 
vote his  whole  time  to  its  business, 
and  to  conform  to  its  rules  and  regu- 
lations, and  to  employ  such  salesmen 
as  the  company  might  require  and  ap- 
prove, and  that  he  was  to  have  a  com- 
mission on  all  cash  registers  sold  for 
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use  in  his  territory,  and  pay  all  his 
office  and  other  expenses;  and  it  was 
also  held  that  the  use  of  an  automobile 
by  the  agent  was  authorized  by  the 
contract,  it  appearing  therefrom  that 
it  was  within  the  contemplation  of 
the  parties  that  the  agent  was  to  use 
some  means  of  conveyance  to  prose- 
cute the  business,  and  that  he  was  to 
pay  the  expense  thereof,  and  there 
being  evidence  that  the  company  had 
knowledge  of,  and  acquiesced  in,  the 
use  of  an  automobile  in  place  of  a 
horse  and  wagon. 

And  in  Barton  v.  Studebaker  Corp. 
(1920)  —  Cal.  App.  — ,  189  Pac.  1026, 
where  recovery  was  sought  against  a 
company  for  an  injury  caused  by  an 
automobile  driven  by  a  salesman,  the 
relation  of  master  and  servant  was 
held  not  to  exist  within  the  meaning 
of  a  statute  defining  a  servant  as  one 
employed  to  render  personal  service 
to  his  employer  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and 
who,  in  such  service  remains  "entirely 
under  the  control  and  direction  of 
the"  employer,  the  evidence  in  the 
case  showing  that  the  person  driving 
the  car  at  the  time  of  the  injury  was 
a  commission  salesman,  who  received 
no  salary  from  the  defendant  com- 
pany; that  no  one  connected  with  the 
company  controlled  him  as  to  what 
he  should  do ;  that,  by  various  means, 
he  secured  customers  who  desired  to 
buy  automobiles;  that  he  used  the 
company's  salesrooms,  and  was  re- 
quired to  carry  out  instructions  as  to 
representations  to  customers,  but 
that  he  was  free  to  choose  his  own 
time,  place,  and  means  of  seeking  and 
procuring  purchasers,  it  being  held 
that  such  .evidence  showed  him  to  be 
an  independent  contractor.  The  court 
said:  'The  real  test  as  to  whether 
a  person  is  an  independent  contractor 
or  a  servant  is  whether  the  person 
alleged  to  be  the  master,  under  his 
arrangement  with  the  other  party,  has 
or  has  not  any  authoritative  control 
of  the  latter  with  respect  to  the  man- 
ner in  which  the  details  of  the  work 
are  to  be  performed;  and  therefore 
this  test  or  element  'must,  in  the  last 
analysis,  always  determine  what  was 
the  essential  nature  of  the  relation- 


ship between  the  person  who  per* 
formed  the  given  work  and  the  person 
for  whom  it  was  performed.'  Labatt, 
Mast.  &  S.  §  18,  p.  56.  As  some  evi- 
dence of  the  nature  of  the  relation- 
ship existing  between  the  corporation 
and  Owen,  in  this  case,  we  may  refer 
to  the  fact  that  Owen  received  no 
definite  compensation;  that  the  auto- 
mobile used  by  him  for  the  purpose 
of  facilitating  conveniently  the  work 
he  engaged  himself  to  perform  for 
the  corporation  was  his  property ;  and 
that  he  himself  paid  the  expense  of 
its  maintenance  and  care  and  for  the 
gasolene  necessary  to  run  it.  But 
more  important  than  these  consider- 
ations, which  really  involve  evidence 
only  tending  to  show  the  relationship, 
the  probative  value  of  which,  as  dis- 
closing the  nature  of  the  relationship, 
must,  of  course,  be  measured  by  other 
considerations  more  directly  addressed 
to  the  fact,  is  the  fact,  clearly  and 
unquestionably  established,  that  his 
business  under  his  engagement  with 
the  corporation  was  merely  that  of 
seeking  and  finding  and  procuring 
purchasers  of  its  automobiles  (for 
which  service  he  was  paid  a  commis- 
sion), and  the  further  fact  that,  in 
prosecuting  that  business  or  work,  he 
was  at  liberty,  under  his  engagement 
with  the  company,  to  go  where  and 
when  he  pleased,  and  to  exercise  his 
own  judgment  and  discretion  as  to 
the  parties  whom  he  should  seek  as 
purchasers,  or  to  whom  he  might  pre- 
sent propositions  for  the  sale  and  the 
purchase  of  the  corporation's  auto- 
mobiles. He  was,  in  other  words, 
perfectly  free,  under  his  engagement 
with  the  corporation,  to  choose  his 
own  time,  place,  and  means  of  seeking 
and  procuring  purchasers.  There  was 
nothing  in  his  agreement  with  the 
corporation  to  prevent  him  from  em- 
ploying assistants  to  aid  him  in  the 
work  of  seeking  and  securing  pur- 
chasers of  the  company's  automobiles, 
and  agreeing  to  compensate  and  com- 
pensating them  out  of  his  own  com- 
missions for  any  customers  they  might 
bring  to  him.  In  brief,  he  was  per- 
fectly free  to  prosecute  the  work  he 
agreed  by  his  contract  to  do  for  the 
corporation  in  any  manner  he  saw  fit» 
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usin^r  such  means  or  methods  as,  to 
his  judfirment,  might  seem  ,the  most 
eiffective  for  accomplishing  the  ends 
of  his  business.  When  a  sale  was 
made  through  him,  he  was  paid  his 
stipulated  commission,  but  received 
no  compensation  unless  a  sale  was 
effected  through  him.  He  was  as 
much  engaged  in  business  for  himself 
when  prosecuting  the  work  called  for 
by  his  contract  with  the  corporation 
as  is  the  contractor  who  engages  to 
construct  a  building  for  a  stipulated 
sum  of  money,  he  agreeing  to  furnish 
the  labor  and  materials,  and  not  being 
under  the  control  or  direction  of  the 
owner  as  to  the  means  by  which  he 
performed  the  contract,  or  as  to  the 
place  where  he  purchased  the  mate- 
rials, or  as  to  the  persons — ^mechanics 
and  laborers — he  employed  to  assist 
him  in  fulfilling  the  terms  of  his. con- 
tract, or  as  to  the  wages  he  should 
pay  such  mechanics  and  laborers. 
In  such  case,  the  limit  of  the  owner's 
right  to  interfere  in  the  matter  of 
the  performance  of  the  contract  is  to 
see  that  the  building  is  constructed 
according  to  the  plans  and  specifica- 
tions in  conformity  with  which  the 
contractor  "has  agreed  to  do  the  work. 
And  in  this  case  the  corporation  could 
exercise  no  authoritative  control  over 
the  work  of  Owen,  except,  perhaps, 
merely  the  right  to  require  him  to 
carry  out  its  instructions  as  to  the 
representations  he  should  make  to 
proposed  or  prospective  purchasers  of 
the  character  of  the  automobiles  in 
mechanical  construction  and  their  dur- 
ability or  serviceable  quality,  and  this 
authority  is  analogous  only  to  that 
of  the  owner  with  respect  to  the  con- 
tractor who  had  contracted  to  erect 
a  building  upon  the  former's  land, 
according  to  certain  plans  and  speci- 
fications." And  the  company  was 
also  held  not  liable  on  the  ground  of 
ostensible  agency;  and  the  facts  that 
the  driver  of  the  car  used  the  com- 
pany's salesrooms  for  showing  cars, 
and  had  its  printed  cards  with  his 
name  on  them,  but  not  stating  the 
character  of  his  relation  with  the  com- 
pany, were  held  insufficient  to  estab- 
lish the  status  of  master  and  servant. 
And'  in  Premier  Motor  Mfg.  Co.  ▼. 


Tilford  (1916)  61  Ind.  App.  164,  111 
N.  E.  646,  where  recovery  was  sought 
against  a  manufacturer  of  automobiles 
for  an  injury  caused  by  the  negligent 
operation  of  one  of  its  cars,  it  was 
held  not  sufficient  to  create  the  rela- 
tion of  master  and  servant  between 
the  company  and  the  driver  of  the  car 
that  an  agent  of  the  company  entered 
into  an  agreement  with  the  driver, 
whereby  the  latter  was  to  receive  a 
commission  on  sales  of  automobiles 
made  by  him,  leaving  the  time  and 
method  of  making  sales  with  him,  with 
no  right  in  the  company  in  any  way 
to  manage,  direct,  or  control  him  in 
the  manner  of  making  sales. 

But  in  Terry  Dairy  Co.  v.  Parker 
(1920)  144  Art  401,  223  S.  W.  6, 
where  recovery  was  sought  for  an  in- 
jury resulting  from  the  negligent  oper- 
ation of  an  automobile  truck,  the  fact 
that  one  who  sold  milk  and  ice  cream 
for  the  defendant  worked  on  a  com- 
mission basis  was  held  not  alone  suf- 
ficient to  prove  that  he  was  an  inde- 
pendent contractor,  but  this  question, 
and  the  question  whether  the  one  driv- 
ing at  the  time  of  the  injury  was  in 
the  employment  of  the  defendant, 
were  held  to  be  for  the  jury,  the  court 
holding  that  a  prima  facie  case  had 
been  made,  there  being  evidence  that 
the  defendant  was  engaged  in  selling 
milk  and  ice  cream;  that  it  employed 
men  on  commission  to  sell  these  prod- 
ucts, and  supplied  them  with  auto- 
mobile trucks  bearing  the  company's 
name;  that  such  was  the  arrangement 
with  the  one  to  whom  the  truck  in 
question  was  furnished;  that  it  had 
no  control  over  him  as  to  the  quantity 
he  should  sell,  or  to  whom  he  should 
sell;  that  he  got  what  supplies  he 
wanted  in  the  morning,  which  he  took 
out,  and  accounted  for  what  he  sold, 
and  turned  back  those  unsold;  that 
he  had  been  working  for  the  defendant 
several  years,  and  was  paid  his  com- 
mission once  a  week,  which  was  his 
only  compensation ;  that  the  defendant 
furnished  him  no  help,  and  had  noth- 
ing to  do  with  the  one  who  was  driv- 
ing when  the  injury  occurred;  that 
the  driver  was  employed  by  the  person 
selling  for  the  defendant,  and  paid  by 
him;  that  he  had  previously  been  in 


624 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[17  A.L.R. 


the  defendant's  employ,  and  believed 
he  was  then  workingr  for  it  until  the 
other  party  started  paying  him  off; 
and  there  also  being  evidence  that  that 
party  stated  to  the  one  injured  that  he 
and  the  driver  of  the  truck  were  em- 
ployees of  the  defendant. 

HI.  Aa  affected  by  question  whether  he 
tcTcw  acting  toUhin  tlie  scope  of  hia  em* 
ploynient. 

Whether  or  not  the  relation  of  mas- 
ter and  servant  existed  at  the  time  an 
injury  was  inflicted  by  an  automobile 
used  by  a  salesman  or  collector,  and 
whether  he  was  acting  within  the 
scope  of  his  employment,  depend  upon 
the  facts  which  are  made  to  appear 
in  each  case. 

In  Hall  V.  Puente  Oil  Co.  (1920)  — 
Cal.  App.  — ,  191  Pac.  89,  the  evidence 
was  held  insufficient  to  warrant  a  find- 
ing that,  at  the  time  of  the  accident, 
the  defendant's  salesman  was  not 
operating  the  automobile  about  a  mis- 
sion of  his  own,  but  was  operating  it 
within  the  scope  of  his  employment, 
for  the  defendant,  where  there  was 
testimony  that  the  salesman  was  em- 
ployed by  the  defendant,  that  his  du- 
ties required  him  to  travel  about,  and 
that  the  company  furnished  him  with 
an  automobile,  and  at  all  times  fur- 
nished the  oil  and  gasolene  for  run- 
ning it;  that,  with  the  company's  con- 
sent, he  kept  the  car  in  a  garage  at 
his  residence,  and,  when  not  on  duty, 
used  it  for  pleasure;  that,  on  the  day 
of  the  accident,  after  business  hours, 
he  used  the  car  in  going  about  town, 
and,  while  operating  it  on  the  way  to 
his  lodge,  he  collided  with  and  injured 
the  plaintiff.  The  court  said:  "In 
our  opinion,  appellants'  challenge  to 
these  findings,  upon  the  ground  that 
they  are  not  supported  by  the  evi- 
dence, must  be  sustained.  It  is  ap- 
parent the  trial  court,  in  making  the 
findings,  deemed  the  facts  sufficient 
to  establish  a  case  for  the  application 
of  the  doctrine  of  respondeat  supe- 
rior; but  this  principle  cannot  be  in- 
voked unless,  at  the  time  of  the  neg- 
ligent act  causing  the  injury,  the 
servant  was  engaged  in  performing  a 
service  for  the  master,  or  incidental 
thereto.  The  doctrine  rests  upon  the 
proposition  that,  in  doing  the  acts  out 


of  which  the  negligence  arose,  the 
servant  was  representing  the  master 
at  the  time,  and  engaged  in  his  busi- 
ness. As  said  in  Higgins  v.  Western 
U.  Teleg.  Co.  (1898)  156  N.  Y.  75,  6G 
Am.  St.  Rep.  537,  50  N.  £.  500,  4  Am. 
Neg.  Rep.  820:  'Beyond  the  scope  of 
his  employment  the  servant  is  as  much 
a  stranger  to  his  master  as  any  third 
person.  .  .  .  And  if  the  servant 
step  aside  from  his  master's  business, 
for  however  short  a  time,  to  do  an  act 
not  connected  with  such  business,  the 
relation  of  master  and  servant  is,  for 
the  time,  suspended,  and  an  act  of  the 
servant  during  such  interval  is  not  to 
be  attributed  to  the  master.'  'The 
test,'  says  the  court  in  Chamberlain 
V.  Southern  California  Edison  Co. 
(1914)  167  CaL  500,  140  Pac.  25,  'is 
whether  the  act  was  done  in  the  pros- 
ecution of  the  business  in  which  the 
servant  was  employed  to  assist.*" 
Clearly  Roberts  was  not  engaged  in 
the  performance  of  any  duty  which 
he  owed  to  his  employer.  Since  the 
garage  in  which  he  was  accustomed  to 
keep  the  automobile  was  at  his  home,, 
the  taking  of  the  car  from  his  place 
of  employment  to  such  garage  would 
have  been  an  act  within  the  scope  of 
his  employment.  The  evidence,  how- 
ever, shows  that  he  was  not  operating^ 
the  car  with  a  view  of  reaching  such 
destination ;  and,  while  the  testimony 
shows  that  he  might  have  accepted 
an  order  for  the  delivery  of  oil  by  his 
employer  at  any  time  or  place,  he 
owed  no  duty  to  his  employer  so  to  do, 
and  was  not  seeking  such  sales,  and 
did  not  take  any  orders  on  the  day  of 
the  accident  after  5  o'clock,  when  his 
duties  to  his  employer  ended  for  the 
day.  Neither,  in  our  opinion,  does  the 
fact  that  the  employer  supplied  the 
gasolene  and  oil  required  in  the  oper- 
ation of  the  car  affect  the  question 
in  the  slightest  degree.  After  5  o'clock 
P.  M,,  on  the  day  of  the  accident,  his 
time  was  his  own,  to  use  as  he  pleased, 
and  he  likewise,  with  the  consent  of 
his  employer,  had  the  use  of  the  car 
for  his  own  purposes;  and  when  the 
injury  to  plaintiff  occurred  he  was 
engaged  in  a  mission  the  purpose  of 
which  was  his  own  pleasure,  and 
which  could  hai^e  no  possible  cbnnec* 
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tion  with  the  duties  which  he  owed  to 
his  employer,  any  more  than  if  he  had 
taken  the  car  on  a  holiday  or  Sunday 
for  a  pleasure  ride  for  himself  and 
family,  or  upon  a  fishing  trip/' 

And  in  Nussbaum  v.  Traung  Label 
&  Lithographic  Co.  (1920)  —  CaL 
App.  — ,  189  Pac.  728,  where  recovery 
was  sought  against  a  company  for  an 
injury  resulting  from  the  negligent 
operation  of  its  automobile  by  a  sales- 
man for  whose  use  it  was  kept,  the 
evidence  was  held  insufficient  to  show 
that  the  salesman  was,  at  the  time  of 
the  accident,  engaged  about  the  com- 
pany's business,  there  being  testimony 
clearly  showing  that  the  injury  oc- 
curred before  the  time  at  which  the 
salesman  was  required  to  report  for 
duty;  that  the  act  of  taking  the  car 
from  the  garage  at  which  it  was  kept 
to  the  company's  place  of  business  in 
the  morning  was  no  part  of  the  duties 
of  his  employment;  'that  it  was  his 
custom,  on  leaving  his  hotel  in  the 
morning,  to  go  to  the  garage  for  the 
automobile,  drive  to  the  cafeteria  for 
his  breakfast,  then  drive  to  the  com- 
pany's office;  that  when  the  accident 
occurred  he  had  taken  the  machine 
from  the  garage,  but  had  not  had 
breakfast, — the  court  holding  that  the 
evidence  did  not  show,  or  warrant  the 
implication,  that  the  injuries  were 
inflicted  while  he  was  about  the  com- 
pany's business. 

And  in  Kilroy  v.  Charles  L.  Crane 
Agency  Co.  (1920)  203  Mo.  App.  302, 
218  S.  W.  425,  where  recovery  was 
sought  against  an  employer  who  had 
furnished  an  insurance  agent  and 
solicitor  an  automobile  for  use  in  the 
business,  it  was'  held  that  an  inference 
could  not  be  drawn  from  the  evidence 
that  the  agent,  who  was  'taking  a 
friend  for  a  ride  in  the  evening,  when 
an  accident  happened,  was,  at  the  time, 
learning  to  run  the  automobile,  and 
that  this  was  a  part  of  his  duty  to  his 
master,  where  the  evidence  showed 
that  after  the  machine  was  turned 
over  to  him,  and  after  he  had  been 
taught  to  run  it  by  a  demonstrator  fur- 
nished by  the  employer,  he  took  it  out 
evenings  to  practise  running  it,  and 
there  was  no  evidence  that  his  em- 
ployer knew  of  this  use  of  the  machine, 
17  A.L.R. — 40. 


or  that  it  was  his  duty  to  take  the 
macliine  out  in  the  evening  when  not 
upon  the  employer's  business,  for  the 
purpose  of  learning  to  run  it,  or  for 
any  other  purpose.  The  evidence  in 
the  case  was  also  held  not  to  support 
a  charge  of  negligence  in  placing  in 
the  hands  of  an  agent  who  was  inex- 
periencedand  unskilled  an  automobile, 
and  turning  him  loose  on  the  highway 
to  learn  to  operate  it,  without  any  re- 
strictions or  supervision  over  him,  it 
appearing  from  the  testimony  that» 
instead  of  doing  this,  the  employer 
had  caused  a  demonstrator  to  ride 
with  the  agent  for  five  days  to  teach 
him  to  operate  the  car. 

And  in  Slater  v.  Advance  Thresher 
Co.  (1906)  97  Minn.  305,  5  L.R.A. 
(N.S.)  598,  107  N.  W.  183,  it  was  held 
that  the  agents  were  not  engaged  in 
using  the  defendant's  automobile  for 
the  purposes  for  which  it  was  fur- 
nished, and  that  their  acts  were  not 
committed  in  the  course  of  their  em- 
ployment, where  it  appeared  that  the 
defendant  was  a  manufacturer  of 
farm  implements,  which  furnished  its 
agents  in  North  Dakota  and  Minnesota 
automobiles  to  use  in  selling,  and  that, 
after  business  hours,  the  two  agents 
for  these  states  took  the  automobile 
furnished  the  North  Dakota  agent, 
and  started  for  a  place  in  Minnesota, 
on  a  mission  purely  personal  to  them- 
selves, and  wholly  independent  of  the 
defendant's  business,  and  that  during 
the  trip  the  plaintiff  was  injured 
through  the  negligent  operation  of  thp, 
car. 

In  White  Oak  Coal  Co.  v.  Rivoux 
(1913)  88  Ohio  St.  18,  46  L.RA.(N.S.) 
1091,  102  N.  E.  302,  Ann.  Cas.  1914C, 
1082,  where  recovery  was  sought  for 
an  injury  caused  by  defendant's  auto- 
mobile, the  evidence  fails  to  show  that 
the  employee  operating  the  machine 
had  any  actual  authority  to  operate 
it  at  the  time  of  the  accident,  and  it 
was  held  that  the  fact  that  the  driver 
was  employed  by  the  defendant  as  a 
bookkeeper  would  not  raise  the  infer- 
ence that  there  was  an  implied  author- 
ity to  operate  the  automobile,  which 
was  purchased  and  owned  by  the  de- 
fendant for  the  use  of  a  traveling 
salesman. 
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In  Patten  v.  Woodward  Co.  (1921) 

—  CaL  App.  — ,  197  Pac.  368,  a  non- 
suit was  affirmed  in  an  action  against 
a  corporation  engaged  in  demonstrat- 
ing and  selling  automobiles,  to  re- 
cover for  an  injury  caused  by  a  ma- 
chine driven  by  one  of  its  salesmen, 
where  the  evidence  in  substance 
showed  that  the  car  was  a  secondhand 
one  which  another  employee  brought 
to  the  company's  place  of  business, 
and  left  with  the  salesman  to  dispose 
of,  without  any  arrangement  with  the 
company,  and  that  no  commission  was 
paid  to  the  company  for  the  sale  of 
the  car. 

And  in  Dearborn  v.  Fuller  (1919) 

—  N.  H.  — ,  107  Atl.  607,  where  a  gen- 
eral sales  agent  for  defendant's  motor 
sales  agency  invited  one  who,  the  day 
before,  had  signed  a  contract  to  pur- 
chase a  car,  to  ride  with  him,  although 
defendant  had  a  rule  that  no  employee 
should  take  anyone  in  a  car  other  than 
a  customer,  and  the  person  invited  to 
ride  was  injured  while  riding  in  the 
car,  it  was  held  that  the  defendant 
.was  not  liable,  the  court  holding  that 
the  company  was  not  chargeable  with 
knowledge  of  the  presence  of  the 
guest,  since  the  agent  was  acting  in 
a  dual  capacity  as  host  and  agent,  and 
that  the  company  was  not  bound  by 
his  knowledge,  and  there  being  noth- 
ing tending  to  show  apparent  authori- 
ty in  the  agent  to  invite  persons  to 
ride,  and  nothing  tending  to  show  a 
custom  by  dealers  to  allow  agents  to 
permit  persons  to  ride. 

But  in  Hoffman  v.  Liberty  Motors 
Co.  (1920)  234  Mass.  437, '125  N.  E. 
845,  it  was  held  that  the  evidence  war- 
ranted a  finding  that  the  driver  of  the 
defendant's  car  which  caused  the 
plaintiff's  injury  was  acting  as  de- 
fendant's servant  at  the  time  of  the 
accident,  where  there  was  testimony 
that  the  driver  was  employed  by  the 
defendant  as  a  salesman  and  demon- 
strator of  its  automobiles ;  that  it  was 
a  part  of  his  duty  to  take  cars  on  the 
street  and  demonstrate  them  only  when 
directed  by  the  general  manager;  that 
if  a  sale  resulted,  he  received  a  com- 
mission, but  otherwise  received  no 
compensation;  that  he  had  been  or- 
dered by  the  general  manager  to  take 


the  car  which  caused  the  injury  out 
and  demonstrate  it,  and  attempt  to 
sell  it  to  a  prospective  customer,  and 
be  back  at  a  stated  time ;  that  he  was 
returning  on  a  road  which  would  take 
him  to  the  defendant's  premises  by  the 
time  mentioned;  although  there  was 
also  evidence  that  he  and  the  occu- 
pants of  the  car  had  been  for  a  pleas- 
ure ride  after  the  demonstration  had 
terminated. 

And  in  Long  Ben  v.  Eastern  Motor 
Co.  (1920)  94  N.  J.  L.  34,  109  Atl.  286, 
a  finding  was  held  justified  that  the 
driver  of  the  automobile,  at  the  time 
it  ran  into  plaintiff's  car,  was  the 
servant  or  agent  of  defendant,  and 
that  the  act  was  done  in  the  course 

• 

of,  and  within  the  scope  of,  his  em- 
ployment, where  the  agreed  statement 
of  facts  showed  that  the  driver  demon- 
strated and  sold  automobiles  for  the 
defendant,  and  that  his  compensation 
was  a  commission  if  he  sold,  and  that, 
on  the  occasion  in  question,  he  was  ex- 
pressly authorized  by  the  company  to 
demonstrate  and  sell  the  machine 
which  caused  the  damage,  and  that, 
while  on  the  way  back  from  demon- 
strating, the  accident  occurred. 

And  in  Stern  v.  International  R.  Co. 
(1915)  167  App.  Div.  603,  153  N.  Y. 
Supp.  520,.9  N.  C.  C.  A.  949,  affirmed 
on  other  grounds  in  (1917)  220  N.  Y. 
284,  2  A.L.R.  487,  116  N.  E.  759,  16 
N.  C.  C.  A.  271,  a  finding  that  the 
driver  of  the  defendant's  car  was  act- 
ing in  the  course  of  his  employment  at 
the  time  of  the  accident  in  which 
plaintiff,  an  occupant  of  the  car,  was 
injured,  was  held  justified,  there  being 
testimony  that  the  driver  of  the  car 
was  the  general  manager,  sales  agent, 
and  demonstrator  of  the  defendant 
automobile  company,  and  that,  on  the 
evening  of  the  accident,  he  was  driv- 
ing one  of  defendant's  cars,  and  show- 
ing off  its  good  points  to  plaintiff  and 
other  persons  who  were  riding  in  it, 
although  there  was  also  testimony  by 
the  defendant's  treasurer  that  he  had 
forbidden  the  driver  of  the  car  to 
take  it  out  after  6  o'clock,  and  that, 
at  the  time  of  the  accident^  he  was 
acting  in  disobedience  of  such  orders. 

So,  in  Thompson  v.  Aultman  &  T. 
Machinery  Co.  (1916)  96  Kan.  269, 160 
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Pac.  587,  a  finding  was  held  justified 
that  the  salesman  who  was  driving 
defendant's  car  when  plaintiff's  wife 
was  injured  by  its  negligent  operation 
was  completing  a  business  trip  for  the 
defendant,  rather  than  engaging  in  a 
pleasure  trip  on  his  own  account, 
there  being  testimony  that  the  sales^ 
man  had  been  on  a  business  trip  to  an- 
other state  in  an  automobile  which 
the  company  furnished;  that  he  had 
permission  to  take  a  vacation,  and  had 
decided  to  begin  it  on  Sunday;  that, 
instead  of  returning  on  Sunday  to  the 
place  where  the  defendant's  home 
office  was  located,  he  spent  the.  day 
with  relatives;  that  the  accident  oc- 
curred the  next  day,  while  he  was 
driving  to  the  place  mentioned;  that 
he  did  some  canvassing  for  the  de- 
fendant, and  sold  machines  for  it  until 
noon. 

And  in  Higgins  v.  Bickford  (1917) 
227  Mass.  52, 116  N.  E.  245,  it  was  held 
that  there  was  evidence  warranting  a 
finding  that  the  person  driving  the 
defendant's  automobile  was  acting  as 
his  servant  when  the  plaintiff  was 
injured  by  it,  there  being  testimony 
that  the  car  was  used  for  collections 
in  the  business  of  a  company  of  whfch 
defendant  was  general  manager  and 
the  driver  of  the  car  was  assistant 
manager,  and  that  the  car  was  also 
used  for  the  parties  for  their  pleasure; 
that  the  defendant  testified  that  the 
driver  did  not  have  any  of  the  com- 
pany's collections  at  the  time  of  the 
accident,  but  that  he  was  using  the 
car  at  the  time  on  defendant's  account. 

In  Fransen  v.  Kellogg  Toasted  Com 
Flake  Co.  (1921)  —  Minn.  — ,  184  N. 
W.  364,  the  evidence  was  held  suffi- 
cient to  authorize  a  finding  that  the 
person  driving  defendant's  automobile 
at  the  time  injury  was  inflicted  by  it, 
was  driving  it  on  the  defendant's  busi- 
ness, there  being  testimony  that  a 
certain  person  was  in  the  defendant's 
employ,  and  that  his  work  was  to  ad- 
vertise and  sell  its  products ;  that  the 


automobile  was  furnished  to  drive  and 
use  for  these  purposes  in  the  territory 
in  which  the  accident  occurred;  that, 
during  business  hours,  the  car  ran 
over  and  killed  plaintiff's  intestate; 
although  there  was  no  direct  evidence 
that  the  person  to  whom  the  car  was 
furnished  was  driving  at  the  time. 

In  Williams  v.  National  Cash  Regis- 
ter Co.  (1914)  157  Ky.  836,  164  S.  W. 
112,  where  ,  recovery  was  sought 
against  the  defendant  for  an  injury 
resulting  from  the  negligent  operation 
of  an  automobile  owned  by  a  sales 
agent  of  the  defendant,  and  driven  by 
an  employee  of  the  agent,  and  it  ap- 
peared that  the  contract  under  which 
sales  were  made  to  customers  provided 
for  free  ordinary  repairs  to  cash  regis- 
ters within  two  years,  and  for  payment 
for  extraordinary  repairs  during  that 
period  and  thereafter,  it  was  held  that 
the  question  whether  the  driver  of  the 
car  was  engaged  in  the  defendant's 
business  at  the  time  of  the  accident 
should  have  been  submitted  to  the 
jury;  there  being  testimony  that  the 
car  was  being  used  to  deliver  a  cash 
register,  but  the  evidence  being  con- 
flicting whether  the  repairs  to  the 
register  had  been  made  free  of  charge 
under  the  contract  of  sale,  or  whether 
they  had  been  made  under  a  separate 
contract  with  the  sales  agent,  and 
were  paid  for.  On  a  subsequent  ap- 
peal in  National  Cash  Register  Co.  v. 
Williams  (1914)  161  Ky.  550, 171  S.  W. 
162,  the  decision  in  this  case  was  held 
conclusive  on  the  question  whether 
the  case  was  properly  submitted  to 
the  jury,  there  being  no  essential  dif- 
ference in  the  testimony,  and  the  de- 
cision of  the  first  appeal,  that  if  the 
driver  of  the  car,  when  the  accident 
happened,  was  engaged  in  the  business 
of  the  company,  it  was  immaterial 
whether  the  sales  agent,  under  the 
terms  of  his  contract,  was  obliged  to 
make  the  delivery,  was  held  to  gov- 
ern. J.  T.  W. 
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SELDON  0.  HARRINGTON 

V. 

EMPIRE  CREAM  SEPARATOR  COMPANY. 

Maine  Supreme  Judicial  Court  ^  October  22,   1921, 

(_  Me.  — ,  115  Atl.  89.) 

Master  and  servant  —  right  to  recover  salary  accruing  after  discharge. 

1«  A  salesman  wrongfully  discharged  before  termination  of  his  contract 
cannot  recover  salary  accruing  subsequently  to  his  discharge. 

ISee  note  an  this  qtiestian  beginning  an  p<ige  629.] 


Damages  —  for  wrongful  discharge  of 
employee. 

2.  An  employee  wrongfully  dis- 
charged before  termination  of  his  term 
of  service  may  recover  the  difference 
between  the  amount  which  he  would 


have  earned  had  the  contract  con* 
tinued  in  force,  and  what  he  earned,  or 
by  reasonable  effort  could  have  earned, 
during  the  unexpired  time,  from  other 
sources. 

[See  18  R.  C.  L.  527.] 


On  motion  by  defendant,  after  verdict  for  plaintiff,  for  new  trial  of 
an  action  brought  on  an  account  annexed,  to  recover  for  salary,  expenses^ 
and  bonus,  under  a  contract  by  plaintiff  with  defendant  to  act  as  its  agent, 
and  which  was  tried  in  the  Supreme  Judicial  Court  for  Androscoggin 
County,  at  Law.    Motion  overruled  if  plaintiff  files  remittitur. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Frank  A.  Morey  for  plaintiff. 
Mr.  R  L.  Berman  for  defendant. 

Deasy,  J.,  delivered  the  opinion  of 
the  court: 

Action  on  account  annexed  to  re- 
cover for  salary,  expenses,  and 
bonus.  The  plaintiff  having  recov- 
ered a  verdict,  the  defendant  brings 
the  case  forward  on  motion. 

The  plaintiff  entered  into  a  con- 
tract with  the  defendant  t6  act  as  its 
agent  in  the  sale  of  milking  ma- 
chines and  cream  separators.  The 
contract  is  evidenced  by  letters. 

The  agreed  compensation  was 
$135  per  month,  together  with  nec- 
essary traveling  expenses,  and  also 
a  bonus  of  $25  a  month  conditioned 
on  the  amount  of  sales.  The  ver- 
dict is  based  upon  a  finding  that  the 
parties  intended  and  agreed  that  the 
contract  should  continue  in  opera- 
tion for  a  year.  This  finding  is  jus- 
tified, though  such  period  is  not 
explicitly  and  in  terms  specified. 

On  July  23,  1920,  the  defendant 
discharged  the  plaintiff  from  its 
service  by  a  letter,  an  excerpt  from 
which  is  as  follows :    "On  July  31st, 


we  are  forced  to  ask  you  to  lay  off 
for  an  indefinite  period.  Now,  do 
not  misunderstand  me,  Mr.  Har- 
rington. We  are  not  doing  this 
from  any  dissatisfaction  on  your 
part,  and  we  will  be  very  glad  to 
furnish  you  with  a  recommendation, 
or  assist  you  in  any  reasonable  way 
in  securing  another  position.  Kind- 
ly send  in  your  photo  book  and  sup- 
plies, and  a  check  will  be  mailed  you^ 
less  your  advance  expense  money." 

The  account  annexed  contains  the 
item:  "Salary  from  Aug.  1st  to 
Dec.  1st,  1920,  4  mos.,  at  $135  per 
mo.,  $540." 

It  also  contains  a  claim- for  ex-- 
penses  incurred  between  August  S 
and  August  10. 

The  verdict  apparently  includes 
these  amounts  in  full.  This  is  error.. 
Whether  or  not  the 

plaintiff  is  entitled  reV.^*;;,!l?i,.t 
to  recover  damages  to  recover 

for    wrongful    dis-  SfJ^'du^ha**;^ 
charge  was  not  in 
issue,  and  not  considered.    He  was 
not  entitled  to  recover  salary  accru- 
ing after  July  31st,  when  he  was. 
discharged. 


HARRINGTON  v.  EMPIRE 

(—  Me.  — , 

Where  there  is  a  contract  for  hir* 
ing  for  a  fixed  period,  and  the  serv- 
ant or  agent  is  discharged,  either 
rightfully  or  wrongfully,  before  the 
end  of  the  term,  he  cannot  recover, 
as  such,  wages  or  salary  accruing 
after  his  discharge.  Wages  and  sal- 
ary are  commonly  predicated  upon 
the  relation  of  master  and  servant, 
or  principal  and  agent,  and  such  re- 
lation cannot  exist  against  the  will 
of  either  party. 

Courts  in  some  jurisdictions  have 
held  the  contrary,  but  the  prepon- 
derance of  authority,  as  well,  we  be- 
lieve, as  the  weight  of  reason,  are  in 
harmony  with  the  law  as  above  stat- 
ed. Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Andrews,  6  Ariz. 
205,  56  Pac.  970 ;  Arnold  v.  Adams, 

27  App.  Div.  345,  49  N.  Y.  Supp. 
1041 ;  Derosia  v.  Ferland,  83  Vt.  372, 

28  L.R.A.(N.S.)  577,  138  Am.  St. 
Rep.  1092,  76  Atl.  153;  Green  v. 
Somers,  163  Wis.  96, 157  N.  W.  529 ; 
Ogden-Howard  Co.  v.  Brand,  7 
Boyce  (Del.)  482,  8  A.L.R.  334,  108 
Atl.  277 ;  Litchenstein  v.  Brooks,  75 
Tex.  196, 12  S.  W.  975 ;  Olmstead  v. 
Bach,  78  Md.  132,  22  L.R.A.  74,  44 
Am.  St.  Rep.  273,  27  Atl.  501 ;  Ham- 
ilton V.  Love,  152  Ind.  641,  71  Am. 
St.  Rep.  384,  53  N.  E.  181,  54  N.  E. 
437. 

An  employee,  wrongfully  dis- 
charged, may,  in  an  action  for  the 
purpose,  recover  as  damages  the  dif- 
ference between  the  amount  which 

would,  after  his  dis- 
^r^iffffoVau-  charge,  accrue  to 
^mp'oree!  ^im  undcr  the  con- 

tract, if  continued 
in  force,  and  the  amount  which  dur- 
ing the  remainder  of  the  term  he 
earned,  or  by  reasonable  diligence 
might  have  earned.  Sutherland  v. 
Wyer,  67  Me.  69 ;  Alie  v.  Nadeau,  93 
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Me.  285, 74  Am.  St.  Rep.  346,  44  Atl. 
891. 

The  instant  case,  however,  is  an 
action  for  salary  under  a  contract, 
and  not  to  recover  damages  for 
breach  of  a  contract.  . 

After  an  employee  has  been  dis- 
charged the  parties  naay  of  course 
enter  into  a  new  contract  of  hiring,  ' 
expressly  or  by  implication,  or  may 
renew  or  revive  the  old.  If  the  em- 
ployee continues  to  carry  on  the 
duties  of  his  employment  as  before, 
with  the  knowledge  and  assent  of 
his  employer,  such  renewal  or  reviv- 
al may  be  implied.  In  this  case, 
however,  no  such  renewal  or  revival 
is  shown. 

The  items  accruing  before  August 
1st  are  recoverable.  This  includes 
salary  for  the  last  half  of  July,  and 
expenses  to  the  end  of  that  month. 
The  evidence  also  fairly  shows  that 
the  plaintiff  earned  his  bonus  for 
April,  May,  and  June.  The  May  de- 
ficiency was  offset  by  the  surplus  of 
sales  in  the  following  month.  Un- 
der  the  terms  of  the  contract  no 
bonus  is  due  for  the  other  months. 

The  amount  for  which  the  verdict 
is  justified  is  as  follows:  Salary, 
$67.50;  expenses,  $46.97;  bonus, 
$75;  total;  $189.47;  less  payment 
advanced,  $50;  balance,  $139.47 — 
for  which  amount,  with  interest 
from  the  date  of  writ,  the  plaintiff 
is  entitled  to  judgment. 

If,  within  fifteen  days  after  the 
rescript  in  this  case  has  been  re- 
ceived by  the  clerk  of  courts  for 
Androscoggin  county,  the  plaintiff 
shall  file  his  remittitur  of  all  of  the 
verdict  above  the  sum  of  $142.67 
(which  sum  includes  interest  to  date 
of  verdict) ,  motion  to  be  overruled. 
If  such  remittitur  is  not  filed,  entry 
to  be:  Motion  sustained.  Verdict 
set  aside.    New  trial  granted. 


ANNOTATION. 
Wrongful  discharge  of  servant — doctrine  of  "constmctive  service/' 


I.  Scope,   629. 
n.  Adoption,  630. 
III.  Repadiation,  630. 

I.  Scope, 

The  present  annotation  is  supple- 


mentary to  the  note  in  8  A.L.R.  338» 
wherein  an  extended  treatment  of  the 
question  under  consideration  herein, 
including  a  discussion  of  the  origin 
and  theory  of  the  doctrine  of  "con- 
structive service,"  will  be  found. 
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II.  Adoption, 

Supplementing  8  A.L.R.  340  (subd. 

III.  of  orifirinal  annotation). 

The  theory  that  one  who  has  been 
discharged  before  the  completion  of 
the  term  of  employment  may  main- 
tain an  action  on  the  contract  &iid  re- 
cover the  contract  compensation  for 
the  balance  of  the  contract  term  is 
adhered  to  in  the  following  recent 
cases:  Foundation  Co.  v.  Brannen 
(1920)'  25  Ga.  App.  120,  102  S.  E.  833; 
Dalton    V.    American    Ammonia    Co. 

(1920)  236  Mass.  105,  127  N.  E.  504. 
And  see  Hurley  v.  Great  Falls  Base 
Ball  Asso.  (1921)  59  Mont  21, 195  Pac. 
559,  and  Boyd  v.  E.  F.  Houghton  &  Co. 

(1921)  269  Pa.  273,  112  Atl.  530. 

In  Dalton  v.  American  Ammonia  Co. 
(1920)  236  Mass.  105,  127  N.  E.  504, 
supra,  it  was  held  that,  the  action  of 
debt  having  been  abolished  in  the 
state  by  statute,  an  employee  who  had 
been  wrongfully  discharged  before 
the  expiration  of  his  term  may  recover 
in  contract  upon  an  account  annexed, 
either  for  the  price  fixed  in  the  con- 
tract or  the  reasonable  value  of  the 
services. 

HI.  Repudiation, 

Supplementing  8  A.L.R.  342  (subd. 

IV.  of  original  annotation) . 

The  following  recent  cases  support 
the  majority  doctrine  that  recovery 
cannot  be  had  upon  the  theory  of  "con- 


structive service:"  Brand  y.  Ogden- 
Howard  Co.  (1920)  —  DeL  — ,  111  Atl. 
370;  Harrington  v.  Empire  Cream 
Separator  Co.  (reported  herewith) 
ante,  628;  Keppler  v.  Weiner  (1921) 
189  N.  Y.  Supp.  76.  And  see  Gerard 
V.  Empire  Square  Realty  Co.  (1921) 
195  App.  Div.  244,  187  N.  Y.  Supp.  306. 

In  the  reported  case  (Harrington 
V.  Empire  Cream  Separator  Ck).  ante, 
628)  the  decision  that  an  action  on 
the  contract,  in  the  nature  of  an  ac- 
count annexed  for  salary,  could  not 
be  maintained,  was  upon  the  ground 
that  wages  are  predicated  on  the  ex- 
istence of  the  relation  of  master  and 
servant  so  that  they  cannot  be  re- 
covered after  the  contract  has  been 
terminated  by  the  discharge  of  the 
complaining  employee. 

The  qualified  acceptance  in  Califor- 
nia of  the  rule  repudiating  the  ''con- 
structive service"  doctrine,  which,  a» 
shown  in  the  earlier  annotation  (p. 
345),  permits  an  employee  to  recover 
on  the  contract  where  the  employer 
has  prevented  the  employee  from  per- 
forming the  same,  is  supported,  as 
regards  the  exception,  by  the  recent 
case  of  Palmer  v.  Harlow  (1921)  — 
CaL  App.  — y  199  Pac.  844,  wherein 
it  was  held  that  a  demurrer  to  a  com- 
plaint alleging  failure  to  allow  com- 
pletion of  the  service  should  have  been 
overruled.  G.  J.  G. 


EX  PARTE  HEIKICH  TERUI. 


California  Supreme  Court  (In  Banc) ^September  12,  1921, 


(—  Cal.  — ,  200  Pac.  954.) 


Treaty  —  effect  on  state  laws. 

1.  A  treaty  duly  entered  into  by  the  Federal  government  is  binding  on 
all  states,  to  which  all  state  enactments  in  conflict  therewith  must  yield. 
ISee  note  on  this  question  beginning  on  page  635.] 


—  scope  of  power  — interference  with 

state  taxation. 

2.  The  treaty-making  power  of  the 
Federal  government  extends  to  provid- 
ing that  the  subjects  of  the  other  con- 


tracting party  shall  not  be  subject  to 
other  or  different  taxation  than  are  the 
subjects  of  the  state  where  they  are 
domiciled. 
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—scope  of  application* 

8.  A  provision  in  a  treaty  negotiated 
by  the  Federal  government  that  the 
subjects  of  either  contracting  party 
shall  receive  "in  the  territories  of  the 
others"  protection  and  security,  and 
shall  not  be  subject  to  taxation  differ- 
ent from  the  citizens  there  domiciled, 
applies  to  the  states  as  well  as  to  the 
territorial  possessions  of  the  United 
States. 


—  validity  of  poll  tax  on  Japanese. 

4.  The  subjects  of  Japan  cannot  be 
subjected  to  a  poll  tax  in  a  state  which 
does  not  impose  such  tax  on  its  own 
citizens,  under  the  provisions  of  the 
treaty  between  the  United  States  and 
that  Empire  that  the  subjects  of  the 
contracting  parties  shall  not  be  com- 
pelled to  pay  any  taxes  other  or  higher 
than  those  which  may  be  paid  by  na- 
tive citizens  or  subjects. 


Application  by  petitioner  for  a  writ  of  habeas  corpus  to  compel  his 
discharge  from  custody  of  the  chief  of  police  of  the  City  of  Oakland  to 
which  he  had  been  committed  for  failure  to  register  as  required  by  the 
Alien  Poll  Tax  Law.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Albert  H.  Elliott  and  Guy     August,  and  delinquent  if  not  paid 


C.  Calden  for  petitioner. 

Mr.  U.  S.  Webl^  Attorney  General, 
for  respondent. 

Angellotti,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  petitioner,  an  alien  male  in- 
habitant of  the  state  of  California 
of  the  age  of  about  thirty-five  years, 
and  a  subject  of  the  Empire  of 
Japan,  is  held  in  custody  by  the 
chief  of  police  of  the  city  of  Oak- 
land, upon  a  complaint  charging 
him  with  having  failed  to  register 
as  required  by  the  terms  of  an  act 
of  the  legislature,  entitled  "An  Act 
to  Add  a  New  Chapter  to  Title  Nine 
of  Part  Three  of  the  Political  Code, 
to  Be  Numbered  Chapter  Nine 
Thereof,  Embracing  Sections  Three 
Thousand  Eight  Hundred  Thirty- 
nine  to  Three  Thousand  Eight  Hun- 
dred Fifty-six,  both  Inclusive,  Pro- 
viding for  the  Levy  and  Collection 
of  Poll  Taxes  Pursuant  to  the  Provi- 
sions of  Section  Twelve  of  Article 
Thirteen  of  the  State  Constitution 
as  Adopted  November  3,  1920,'* 
enacted  at  th^  legislative  session  of 
1921. 

This  act,  commonly  known  as  the 
Alien  Poll  Tax  Law,  provides  that 
"every  alien  male  inhabitant  of  this 
state  over  twenty-one  years  of  age 
and  under  sixty  years  of  age,  except 
paupers,  idiots  and  insane  persons, 
must  annually  pay  a  poll  tax  of  ten 
dollars.    ..." 

In  the  year  1921  this  tax  becomes 
due  and  payable  on  the  1st  day  of 


on  or  prior  to  December  1st.  It 
contains  provisions  requiring  "every 
person  liable  to  pay  such  poll  tax" 
to  register  as  provided  in  the  act, 
such  registration  in  the  year  1921 
to  be  effected  on  or  before  July  31st. 

As  is  stated  in  the  title  to  the  act, 
it  was  enacted  pursuant  to  the  man- 
date of  §  12  of  article  13  of  the 
Constitution  as  amended  under  the 
initiative  provisions  of  our  Consti- 
tution, at  the  general  election  of 
1920.  Prior  to  the  Amendment,  this 
section  of  the  Constitution  was  as 
follows:  "No  poll  tax  or  head  tax 
for  any  purpose  whatsoever  shall  be 
levied  or  collected  in  the  state  of 
California." 

By  the  Amendment  of  1920  it  was 
made  to  read  as  follows :  "The  leg- 
islature shall  provide  for  the  levy  of 
an  annual  poll  tax,  and  the  collection 
thereof  by  assessors,  of  not  less 
than  four  dollars  on  every  alien  male 
inhabitant  of  this  state  over  twenty- 
one  and  under  sixty  years  of  age,  ex- 
cept paupers,  idiots  and  insane  per- 
sons. Said  tax  shall  be  paid  into  the 
county  school  fund  in  which  county 
it  is  collected." 

The  legislation,  both  in  the  Consti- 
tution and  the  act,  is  purely  for 
revenue  purposes,  an  exercise  solely 
of  the  power  of  taxation,  and  con- 
tains nothing  in  the  nature  of  an  ex- 
ercise of  the  police  power  of  regula- 
tion ;  the  provisions  relative  to  reg- 
istration being  solely  for  the  pur- 
pose of  facilitating  the  collection  of 
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the  tax  from  those  liable  therefor, 
and  merely  incidental  to  the  matter 
of  collecting  the  tax.  It  is  indeed 
expressly  declared  in  §  2  of  the  act 
that  it  is  one  "providing  for  a  tax 
levy,"  and  therefore  that  it  "shall 
take  effect  immediately."  It  is  pro- 
vided in  the  act  that  "every  person 
subject  to  the  payment  of  the  poll 
tax  hereby  imposed  who  shall  (1) 
fail,  neglect  or  refuse  to  register  as 
herein  provided"  shall  be  "guilty  of 
a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  in 
the  manner  provided  by  law."  It 
should  be  rioted  that  under  our  laws 
no  poll  tax  or  capitation  tax,  or  its 
equivalent,  is  levied  upon  citizens  of 
the  state. 

Petitioner  seeks  his  discharge 
from  custody,  claiming  that  the  com- 
plaint fails  to  state  a  public  offense. 
His  specific  claims  in  this  regard 
are :  First,  that  the  act  is  entirely 
ineffective  as  to  all  aliens  who  are 
subjects  of  the  Empire  of  Japan  in 
view  of  a  provision  in  the  existing 
treaty  between  this  country  and  the 
Empire  of  Japan,  proclaimed  April 
5,  1911 ;  and,  second,  that  the  act  is 
void  as  to  all  alien  inhabitants  of  the 
state  in  that  it  denies  to  persons 
within  the  jurisdiction  of  the  state 
the  equal  protection  of  the  laws,  in 
violation  of  a  provision  of  §  1  of  Ar- 
ticle 14,  Amendments  to  the  Consti- 
tution of  the  United  States. 

As  to  the  first  claim,  viz.,  that  the 
act  is  ineffective  as  to  all  aliens  who 
are  subjects  of  the  Empire  of  Japan, 
in  view  of  a  provision  in  the  exist- 
ing treaty  between  this  country  and 
the  Empire  of  Japan,  proclaimed 
April  5, 1911  (37  Stat,  at  L.  1504) : 

Article  1  of  this  treaty,  after  pro- 
viding that  "the  citizens  or  subjects 
of  each  of  the  high  contracting 
parties  shall  have  liberty  to  enter, 
travel  and  reside  in  the  territories 
of  the  other  to  carry  on  trade,"  etc., 
"and  generally  to  do  anything  inci- 
dent to  or  necessary  for  trade  upon 
the  same  terms  as  native  citizens  or 
subjects,  submitting  themselves  to 
the  laws  and  regulations  there  estab- 
lished," provides: 

"They  shall  not  be  compelled,  un- 


der any  pretext  whatever,  to  pay 
any  charges  or  taxes  other  or  higher 
than  those  that  are  or  may  be  paid 
by  native  citizens  or  subjects." 

"The  citizens  or  subjects  of  each 
of  the  high  contracting  parties  shall 
receive,  in  the  territories  of  the  oth- 
er, the  most  constant  protection  and 
security  for  their  persons  and  prop- 
erly, and  shall  enjoy  in  this  respect 
the  same  rights  and  privileges  as 
are  or  may  be  granted  to  native 
citizens  or  subjects,  on  their  submit- 
ting themselves  to  the  conditions 
imposed  upon  the  native  citizens  or 
subjects." 

It  is,  of  course,  obvious  that  the 
Alien  Poll  Tax  Law  of  California 
does,  vidthout  any  pretext  whatever, 
require  Japanese  subjects,  as  well 
as  all  other  aliens,  to  pay  taxes  both 
other  and  higher  than  those  required 
to  be  paid  by  citizens  of  the  United 
States.  No  poll  tax  or  its  equiv- 
alent is  required  to  be  paid  by  the 
latter,  and  the  alien  is  liable  equally 
with  the  citizen  for  all  other  kinds 
of  taxes  imposed,  with  the  result 
that  this  poll  tax  is  an  additional 
tax  imposed  solely  by  virtue  of  his 
being  an  alien.  It  would  seem  also 
that  the  effect  of  such  a  tax  would 
be  that  the  alien  is  not  allowed  to 
enjoy,  in  respect  to  "the  most  con- 
stant protection  and  security  for 
their  persons  and  property,"  the 
"same  rights  and  privileges  as  are 
or  may  be  granted  to  native  citizens, 
•  .  .  on  their  submitting  them- 
selves to  the  conditions  imposed  up- 
on the  native  citizens.  ..."  No 
one  can  fairly  dispute  that  the  act 
openly  and  avowedly  discriminates 
against  alien  residents  in  the  mat- 
ter of  taxation  for  revenue  pur- 
poses. 

It  cannot  be  disputed  at  this  stage 
in  our  history  that,  if  these  provi- 
sions of  the  treaty  were  intended  to 
be  applicable  in  the  several  states  of 
the  United  States,  as  well  as  in  its 
other  territorial  possessions,  and  are 
within  the  proper  scope  of  the 
treaty  power  of  the  United  States, 
they  render  our  alien  poll  tax  abso- 
lutely ineffective  as  against  alien 
residents  who  are  Japanese  citizens 


EX  PARTE  TERUI. 


633 


(—  oal,  - 

or  subjects*  Certain  propositions 
with  relation  to  treaties  between  the 
United  States  and  other  nations  are 
how  so  thoroughly  settled,  in  view  of 
express  constitutional  provisions 
and  the  decisions  thereunder,  that 
they  are  practically  elementary  law. 
While  the  government  of  the  United 
States  is  a  government  of  delegated 
powers,  the  states  retaining  such 
powers  as  they  have  not  delegated 
or  surrendered  to  it,  the  people  of 
the  several  states  have  surrendered 
the  whole  treaty-making  power  to 
the  Federal  government,  and  vested 
it  in  the  President  and  Senate  of  the 
United  States  (§  2,  art.  2,  U.  S. 
Const.) »  and  have  expressly  exclud- 
ed each  state  from  all  power  in  this 
regard  (§  10,  art.  1,  U.  S.  Const.). 
They  have  further  expressly  de- 
clared in  the  Federal  Constitution 
as  follows:  "This  Constitution, 
and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or 
which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall 
be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  Con- 
stitution or  laws  of  any  state  to  the 
contrary  notwithstanding."  Sec.  2, 
art.  6. 

From  the  first  decision  of  the  Su- 
preme Court  of  the  United  States 
upon  this  subject,  rendered  in  1796 
(Ware  v.  Hylton,  3  Dall.  199,  1  L. 
ed.  568),  to  the  present  day,  it  is 
uniformly  declared,  as  the  express 
language  of  the  Federal  Constitu- 
tion unequivocally  requires,  that,  as 
to  all  matters  within  the  treaty- 
making  power  conferred  by  the 
Federal  Constitution,  a  treaty  en- 
tered into  on  the  part  of  the  United 
States  by  the  President  with  the 
concurrence  of  two  thirds  of  the 

United  States  Sen- 

It«%V^;r^"f*'*  ""*  ate  is  a  part  of  the 

supreme  law  of  the 
land,  binding  on  all  states,  and  to 
which  all  state  enactments  in  con- 
flict therewith  must  yield.  See 
Geof  roy  v.  Riggs,  133  U.  S.  258, 266, 
33  L.  ed.  642,  644,  10  Sup.  Ct.  Rep. 
295 ;  Hauenstein  v.  Lynham,  100  U. 


too  Pac.  9J4.) 


S.  483,  25  L.  ed.  628.  As  was  said 
in  Ware  v.  Hylton,  supra:  "It  is 
the  declared  will  of  the  people  of  the 
United  States  that  every  treaty 
made  by  the  authority  of  the  United 
States  shall  be  superior  to  the  Con- 
stitution and  laws  of  any  individual 
state,  and  their  will  alone  is  to  de- 
cide. If  a  law  of  a  state,  contrary 
to  a  treaty,  is  not  void,  but  voidable 
only  by  a  repeal  or  nullification  by 
a  state  legislature,  this  certain  con- 
sequence follows — that  the  will  of  a 
small  part  of  the  United  States  may 
control  or  defeat  the  will  of  the 
whole." 

As  was  said  in  Hauenstein  v. 
Lynham,  supra:  "It  must  always 
be  borne  in  mind  that  the  Constitu- 
tion, laws,  and  treaties  of  the  United 
States  are  as  much  a  part  of  the  law 
of  every  state  as  its  own  local  laws 
and  Constitution." 

The  learned  attorney  general,  of 
course,  does  not  dispute  these  well- 
settled  propositions. 

It  is  suggested,  however,  that  the 
subject  here  covered  by  the  treaty, 
including,  as  it  does,  matters  rel- 
ative to  the  exercise  of  their  sover- 
eign power  of  taxation  by  the 
several  states,  is  not  within  the 
proper  scope  of  the  treaty-making 
power  conferred  by  the  people  in  the 
Federal  Constitution.  It  is  to  be 
noted  at  once  that  the  treaty  provi- 
sions in  no  degree  purport  to  limit 
the  several  states  in  the  matter  of 
imposing  or  collecting  taxes,  except 
simply  to  require  that  in  such  mat- 
ter there  shall  be  no  discrimination 
as  against  Japanese  citizens  resid- 
ing therein,  the  express  provision 
with  regard  to  taxes  being  that 
neither  American  citizens  residing 
in  Japan  nor  Japanese  citizens  re- 
siding in  America  shall  be  compelled 
"to  pay  any  charges  or  taxes  other 
or  higher  than  those  that  are  or  may 
be  paid  by  native  citizens  or  sub- 
jects." This  is  simply  a  provision 
to  prevent  discrimination  on  the 
part  of  one  against  the  subjects  of 
the  other  residing  in  its  territory, 
placing,  in  so  far  as  the  kind  and 
amount  of  taxes  are  concerned,  na- 
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tive  citizens  and  the  subjects  of  the 
other  nation  upon  an  equal  footing. 

It  may  at  once  be  conceded  for  all 
the  purposes  of  this  case  that  there 
are  matters  without  the  proper 
scope  of  the  treaty  power  of  the 
United  States,  matters  which  could 
not  fairly  be  held  to  be  included  in 
the  grant  of  that  power  by  the  peo- 
ple of  the  several  states  to  the  Fed- 
eral government.  We  are  aware  of 
no  decision  of  the  Supreme  Court  of 
the  United  States  by  which  a  treaty 
provision  has  been  declared  to  be 
beyond  the  treaty  power,  but  it  may 
fairly  be  claimed  that  there  are  such 
matters.  But  that  the  treaty-mak- 
ing power  includes  such  matters 
as  are  covered  by  the  provisions 
here  involved  cannot  be  seriously 
questioned.    The  rule,  as  declared  in 

Geofroy  v.  Riggs, 
z;S??rV/eSSr*'  supra,  by  the  Su- 
taxatio^^^  preme  Court  of  the 

United  States,  the 
ultimate  authority  on  such  a  ques- 
tion, is  that  "the  treaty  power  of 
the  United  States  extends  to  all 
proper  subjects  of  negotiation  be- 
tween our  government  and  the  gov- 
ernments of  other  nations,''  and, 
with  regard  to  such  matters,  is  "in 
terms  unlimited  except  by  those  re- 
straints which  are  found  in  tiiat  in- 
strument against  the  action  of  the 
government  or  of  its  departments, 
and  those  arising  from  the  nature  of 
the  government  itself  and  of  that  of 
the  states."  The  court  there  said 
that  it  would  not  be  contended  that 
it  extends  so  far  as  to  authorize 
what  the  Constitution  forbids,  or  a 
change  in  the  character  of  the  gov- 
ernment, or  in  that  of  one  of  the 
states,  or  a  cession  of  any  portion  of 
the  territory  of  the  latter,  without 
its  consent.  The  court  then  said: 
"But,  with  these  exceptions  [i.  e., 
those  stated  in  portion  last  above 
quoted],  it  is  not  perceived  that 
there  is  any  limit  to  the  questions 
which  can  be  adjusted  touching  any 
matter  which  is  properly  the  subject 
of  negotiation  with  a  foreign  coun- 
try"— citing    cases,    including    our 


own  case  of  People  ex  rel.  Atfy.  Gen. 
V.  Gerke,  5  Cal.  381. 

In  Geofroy  v.  Riggs,  supra,  it 
was  held  that  it  was  clear  that  the 
protection  which  should  be  afforded 
to  the  citizens  of  one  country  owning 
property  in  another,  and  the  man- 
ner in  which  that  property  may  be 
transferred,  devised,  or  inherited, 
are  fitting  subjects  for  such  negotia- 
tion and  of  regulation  by  mutual 
stipulations  between  the  two  coun- 
tries. See  also,  in  this  connection, 
Hauenstein  v.  Lynham,  suprft.  It 
seems  to  us  to  be  too  clear  to  admit 
of  argument  that  the  protection 
which  should  be  afforded  to  the  cit- 
izens of  one  country  residing  in 
another,  against  discrimination  in 
matters  of  taxation  based  solely  on 
their  alien  citizenship,  is  a  proper 
subject  of  negotiation  between  our 
government  and  the  governments  of 
other  nations,  and  that  there  is  noth- 
ing in  the  provisions  under  discus- 
sion that  was  beyond  the  treaty 
power  of  the  United  States. 

We  have  assumed  thus  far,  con- 
trary to  a  suggestion  of  the  learned 
attorney  general,  that  the  provisions 
of  the  treaty  here 
involved  must  be  wifcatiSn. 
construed  as  ap- 
plicable to  the  several  states  of  the 
United  States,  as  well  as  in  its  other 
territorial  possessions.  As  to  this 
there  cannot  be  the  slightest  doubt. 
There  is  no  word  in  the  treaty  to 
indicate  an  intention  to  make  such 
an  unreasonable  limitation  on  its 
provisions  relating  to  the  rights  of 
the  citizens  of  one  nation  "in  the 
territories  of  the  other,"  and  one  so 
contrary  to  the  whole  intent  and 
purpose  of  a  treaty  between  sov- 
ereign nations.  The  word  "terri- 
tories," used  in  article  1  of  the 
treaty,  was  undoubtedly  used  as 
meaning  the  entire  domain  over 
which  dominion  was  exercised  by 
each  of  the  sovereign  nations, 
which,  of  course,  in  so  far  as  the 
treaty-making  power  was  con- 
cerned, included  all  of  the  states  of 
the  United  States. 

There  is  no  possible  escape  from 
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the  conclusion  that,  in  view  of  the 
provisions  of  the  existing  treaty  be- 
tween the  United  States  and  Japan, 

the  Alien  Poll  Tax 
T^oujl^In^Z^.  Law    is    ineffective 

for  any  purpose 
-with  relation  to  any  citizen  of  Ja- 
pan. The  complaint  under  which 
petitioner  is  held  charges  only  a  "vi- 
olation of  this  act.  It  therefore  fails 
to  state  a  public  offense  as  against 
him. 


In  view  of  our  conclusion  on  the 
matter  discussed,  it  is  unnecessary 
in  this  case  to  discuss  the  claim 
made  under  the  14th  Amendment  to 
the  Constitution  of  the  United 
States. 

It  is  ordered  that  the  petitioner 
be  discharged  from  custody. 

We  concur :  Shaw,  J. ;  Lawlor,  J. ; 
Wilbur,  J. ;  Lennon,  J. ;  Shurtleff,  J. ; 
Sloane,  J. 


ANNOTATION. 
Relation  of  treaty  to  state  and  Federal  law. 


I.  Provision  of  Federal  Constitution  and 
its  effect: 

a.  In  £:eneral,  635. 

b.  In  case  of  conflict  between  treaty 

and  state  law,  636. 
c  In  case  of  conflict  between  treaty 
and  Federal  law,  636. 

This  note  is  supplemental  to  one  on 
the  same  subject  in  4  A.L.R.  1377. 

As  to  the  effect  of  war  on  treaty 
rights,  see  Techt  v.  Hughes  (1920) 
229  N.  Y.  222,  11  A.L.R.  166,  128  N.  E. 
185,  and  its  accompanying  annotation. 

7.  Provision  of  Federal  Constitution  and 

its  effect. 

a.  In  general, 

(Supplementing  annotation  in  4 
A.L.R.  1377.) 

Power  of  court  to  determine  whether 
treaty  remaiiu  In  force. 

The  existence  of  a  treaty  recognized 
by  the  political  department  of  the 
government  as  still  in  force  cannot 
be  questioned  by  the  courts:  Terlin- 
den  V.  Ames  (1902)  184  U.  S.  270,  46 
L.  ed.  534,  22  Sup.  Ct.  Rep.  484,  12  Am. 
Crim.  Rep.  424. 

And  in  the  absence  of  a  denuncia- 
tion of  a  treaty  by  the  political  de- 
partment, the  courts  will  treat  it  as 
still  in  effect.  Techt  v.  Hughes  (1920) 
229  N.  Y.  222,  11  A.L.R.  166,  128  N. 
E.  185,  which  has  petition  for  writ  of 
certiorari  denied  by  the  United  States 
Supreme  Court  in  (U.  S.  Adv.  Ops. 
1920-21,  p.  47)  254  -U.  S.  643,  65  L.  ed. 
454,  41  Sup.  Ct.  Rep.  14. 


II.  Limitations  upon  general  rule: 

a.  Treaty   must  be   self-executing 

or  have  been  put  into  effect  by 

legislation,  636. 

(No  decisioM  herein  on  this  point.) 

b.  Treaty  must  be  within  scope  of 

treaty-making  power,  636. 

Principles  of  constrnction. 

A  treaty  between  the  United  States 
and  a  foreign  country  will  not  be  re- 
garded as  abrogated,  and  rights  cre- 
ated thereby  taken  away  by  implica- 
tion, by  a  subsequent  act  of  Congress, 
unless  an  intention  to  that  effect  is 
clearly  and  unequivocally  indicated  by 
the  necessary  operation  of  such  act,  it 
being  presumed,  until  the  contrary  is 
plainly  manifest,  that  Congress  in- 
tends no  interference  with  such  treaty 
rights;  and  it  is  only  where  the  pro- 
visions of  a  treaty  and  the  terms  of  a 
later  statute  are  in  irreconcilable  con- 
flict, and  cannot  both  remain  in  force, 
that  the  former  will  be  considered  as 
impliedly  repealed  by  the  latter. 
Hiram  Walker  &  Sons  v.  Lawson 
(1921)  275  Fed.  373. 

The  provisions  of  a  treaty  are  to  be 
given  a  reasonable  interpretation,  one 
that  will  effectuate  the  obvious  pur- 
pose of  the  contracting  powers;  and 
as  between  a  construction  which 
would  restrict  rights  that  may  be 
claimed  under  it,  and  a  construction 
favorable  to  them,  the  latter  is  to  be 
preferred.  Vietti  v.  George  K.  Mackie 
Fuel  Co.  (1921)  —  Kan.  — ,  197  Pac. 
881. 

But  the  courts  are  not  required  to 
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give  a  strained  construction  to  the 
language  of  a  treaty,  or  place  an  un- 
reasonable interpretation  upon  it  for 
the  purpose  of  securing  to  foreigners 
privileges  which  are  denied  citizens. 
Chryssikos  v.  Demarco  (1919)  134  Md. 
533,  107  Atl.  358. 

In  construing  a  treaty  it  is  not  to 
be  assumed  that  the  laws  of  the  dif- 
ferent states  were  intended  to  be  re- 
pealed or  ignored,  in  the  absence  of 
express  language  or  clear  impli- 
cation showing  such  intent,  especially 
such  as  testamentary  laws,  which  are 
necessary  and  exist  in  every  state. 
Ibid. 

h.  In  case  of  conflict  between  treaty  and 

state  law, 

(Supplementing  annotation  in  4 
A.L.R.  1382.) 

The  statement  made  in  the  earlier 
note  that  where  there  is  a  conflict  be- 
tween a  treaty  and  the  provisions  of 
a  state  constitution  or  of  a  state  stat- 
ute, whether  enacted  prior  or  subse- 
quently to  the  making  of  the  treaty, 
the  treaty  will  control,  is  also  support- 
ed by  the  following  cases :  Ex  Parte 
Terui  (reported  herewith)  ante,  630; 
Vietti  V.  George  K,  Mackie  Fuel  Co. 
(1921)  —  Kan.  — ,  197  Pac.  881; 
Chryssikos  v.  Demarco  (1919)  134  Md. 
533,  107  Atl.  358;  Riddell  v.  Fuhrman 
(1919)  233  Massw  669,  123  N.  E.  237; 
Techt  v.  Hughes  (1920)  229  N.  Y,  222, 
11  A.L.R.  166,  128  N.  E.  185,  petition 
for  certiorari  denied  by  United  States 
Supreme  Court  in  (U.  S.  Adv.  Ops. 
1920-21,  p.  47)  254  U.  S.  643,  65  L.  ed. 
— ,  41  Sup.  Ct.  Rep.  14;  Poon  v.  Miller 
(1921)  —  Tex.  Civ.  App.  — ,  234  S. 
W.  573;  State  ex  rel.  Tanner  v.  Stae- 
heli  (1920)  112  Wash.  344,  192  Pac. 
991;  United  States  v.  Rockefeller 
(1919)  260  Fed.  346;  Terrace  v. 
Thompson  (1921)  274  Fed.  841. 

c.  In  case  of  conflict  between  treaty  and 

Federal  law, 

(Supplementing  annotation  in  4 
A.L.R.  1384.) 

The  statement  made  in  the  earlier 
note  that,  where  the  terms  of  a  treaty 
and  of  a  subsequent  act  of  Congress 
come  into  conflict,  the  act  of  Congress 
will    control,    is    also    supported    by 


United   States   v.   Thompson    (1919) 

258  Fed.  257;  Ex  parte  Pettine  (1919) 

259  Fed.  733;  Ex  parte  Gin  Kato 
(1920)  270  Fed.  843,  and  Techt  v. 
Hughes  (1920)  229  N.  Y.  222,  11 
A.L.R.  166,  128  N.  E.  185. 

11^  Limitations  upon  general  rule, 

m 

a.  Treaty  must  he  self 'executing  or  have 
been  put  into  effect  by  legislation, 

(No  decisions  herein  on  this  point. 
For  earlier  decisions  see  annotation 
in  4  A.L.R.  1387.) 

b.  Treaty  must  be  within  scope  of  treaty^ 

maJcing  power, 

(Supplementing  annotation  in  4 
A.L.R.  1388.) 

Scope  of  treaty-makins  power— in  gen- 
oral. 

In    United    States    v.    Rockefeller 

(1919)  260  Fed.  346,  it  is  said  that 
the  treaty-making  power  extends  to 
all  subjects  usual  to  treaties,  to  all 
within  the  international  domain,  to  all 
of  international  concern  and  negotia- 
tion, but  limited  nevertheless  to  sub- 
jects and  treaties  not  inconsistent  with 
our  system  of  government,  with  the 
relations  of  the  states  and  the  United 
States,  or  with  the  Federal  Constitu- 
tion. 

The  treaty-making  power  is  not 
subject  to  the  limitations  imposed  by 
the  Constitution  on  the  power  of  Con- 
gress to  enact  legislation,  and  treaties 
may  accordingly  be  made  which  affect 
rights  exclusively  under  the  control 
of  the   states.     Missouri  v.  Holland 

(1920)  252  U.  S.  416,  11  A.L.R.  984,  64 
L.  ed.  641,  40  Sup.  Ct.  Rep.  382,  af- 
firming (1919)  258  Fed.  479;  United 
States  V.  Thompson  (1919)  258  Fed. 
257;  United  SUtes  v.  Selkirk  (1919) 
258  Fed.  775;  United  States  v.  Rocke- 
feller (1919)  260  Fed.  346. 

Subjeots  of  treaty— impositiom  of  taxes 
^^sorimination. 

It  is  within  the  scope  of  the  treaty- 
making  power  to  agree  that  subjects 
of  the  other  contracting  power  shall 
not  be  required  to  pay  any  charges  or 
taxes  other  or  higher  than  those  re- 
quired to  be  paid  by  the  citizens  of 
the  United  States.  Ex  Parte  Terui 
(reported  herewith)  ante,  630, 
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—  removal  of  disability  of  aliens  to  ia- 
lierit. 

As  holding  the  removal  of  the  dis« 
ability  of  aliens  to  inherit  a  proper 
subject  of  treaty,  see  also  Techt  v. 
Hughes  (1920)  229  N.  Y.  222, 11  A.L.R. 
166,  128  N.  E.  185. 

—  proteetioa   of  migratory  birds. 

The  protection  of  migratory  birds  is 


held  to  be  within  the  scope  of  thb 
treaty-making  power  in  Missouri  v. 
Holland  (1920)  252  U.  S.  416,  11 
A.L.R.  984,  64  L.  ed.  641,  40  Sup.  Ct. 
Rep.  382,  affirming  (1919)  258  Fed. 
479;  United  States  v.  Thompson 
(1919)  258  Fed.  257;  United  States  v. 
Selkirk  (1919)  258  Fed.  775,  and  Unit- 
ed States  V.  Rockefeller  (Fed.)  supra. 

E.  S.  0. 


JOE  SHAFIR,  Plff .  in  Err., 

V. 

HENRY  SIEBEN  et  al. 

iiia^ouri  Supreme  Court   (In  Banc) '^  May  24,  19210- 
(_  Mo.  — ,  238  S.  W.  419.) 

Highway  —  liability  for  obstructing  sidewalk. 

1.  Abutting  owners  who  unnecessarily  obstruct  a  sidewalk  so  as  to 
compel  footmen  to  mingle  with  traffic  in  the  roadway,  and  the  city  which 
permits  them  to  do  so,  are  liable  for  injuries  which  thereby  result  to  such 
persons. 

[See  note  on  this  question  beginning  on  page  646.] 


Appeal  —  demurrer  to  pleading  — 
effect  of  statement  of  facts. 

2.  In  a  proceeding  to  review  a  rul- 
ing sustaining  a  demurrer  to  a  com- 
plaint against  a  city  to  recover 
damages  for  personal  injuries  which 
alleged  that  proper  notice  of  the  acci- 
dent was  given  to  the  city,  such  alle^ 
gation  is  conclusive. 

—  necessity  of  notice  to  defendants 
dismissed  from  case. 

3.  Defendants  dismissed  from  the 
action  upon  the  sustaining  of  their  de- 
murrer to  the  complaint  are  not  ad- 
verse parties  to  a  writ  of  error  sued 
out  by  complainant  against  the  other 
defendant  to  the  action,  so  as  to  re- 
quire notice  of  the  writ  to  be  given 
them. 

Judgment  —  form  of  entry  —  presump- 
tion. 

4.  From  the  entry  of  a  judgment  in 
a  suit  brought  by  a  minor  for  personal 
injuries  in  that  form  there  is  a  pre- 
sumption that  minority  continued  until 
the  rendition  of  the  judgment. 

Appeal   —   effect    of    institution    of 
second  action. 

5.  A  minor  is  not  prevented  from 
suing  but  a  writ  of  error  upon  reach- 
ing his  majority,  through  a  dismissal 


of  his  complaint  to  recover  damages 
for  personal  injuries,  by  the  fact  that 
after  such  dismissal  another  action 
was  instituted  on  his  behalf,  which 
was  promptly  dismissed  by  the  court. 
[See  2  R.  C.  L.  61.] 

Proximate  cause  —  injury  against 
which  defendant  is  bound  to  pro- 
tect. 

6.  In  case  of  injury  from  a  cause 
against  which  one  is  bound  to  furnish 
protection,  he  is  not  relieved  from  lia- 
bility by  the  fact  that  the  direct  and 
immediate  cause  of  the  injury  was  the 
act  of  a  third  person. 

Highway  —  use  for  moving  building 
materials. 

7.  The  law  authorizes  the  use  of  a 
street  to  a  necessary  and  reasonable 
extent  for  the  moving  and  placing  of 
materials  which  are  used  in  the  im- 
provement of  abutting  property. 

[See  13  R.  C.  L.  219.] 

—  duty  to  justify  obstruction  of  street. 

8.  A  city  charged  with  permitting 
the  unnecessary  obstruction  of  a  side- 
walk and  portion  of  the  adjoining 
street  for  the  storing  of  materials  to  be 
used  in  the  construction  of  a  building 
on  abutting  property,  at  a  place  where 
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automobile  traffic  is  heavy,  is  bound,  in 
an  action  to  hold  it  liable  for  injury 
by  a  passing  automobile  to  a  pedes* 
trian  attempting  to  pass  around  the 
obstruction,  to  answer  the  charge  of 
unlawfully  obstructing  the  street. 

[See  13  R.  C.  L.  388 ;  see  note  in  11 
A.L.R.  1343.] 

Municipal  corporation  —  reason  for 
maintaining  sidewalks  in  safe  con- 
dition. 

9.  The  duty  of  a  city  to  maintain  its 
sidewalks  in  a  safe  condition  for  the 
use  of  footmen  rests  principally  upon 
the  necessity  of  protecting  such  per- 
sons from  the  inconvenience  and  dan- 
ger of  mingling  with  the  traffic  in  the 
roadway. 

Highway  —  right  of  abutting  owner  to 
obstruct  sidewalk. 

10.  The  right  of  an  abutting  own- 


er to  obstruct  the  public  in  the  use  of 
the  sidewalk  is  an  easement  of  neces- 
sity, subordinate  to  the  public  control, 
and  is  limited  by  the  necessity  out  of 
which  it  arises,  and  must  be  reason- 
ably exercised. 

[See  13  R.  C.  L.  888.] 
Joint  debtors  —  liability  for  injury. 

11.  Every  tort-feasor  whose  wrong- 
ful act  concurs  in  inflicting  the  injury 
is  liable  for  the  resulting  damage. 

[See  26  R.  C.  L.  763.] 

— concurring  negligence  —  joint  lia- 
bility. 

12.  Persons  whose  negligent  ob- 
struction of  a  sidewalk  forces  a  pedes- 
trian onto  the  roadway  in  the  path  of 
passing  vehicles  are  equally  liable 
with  the  driver  of  the  vehicle  for  his 
injury  by  the  negligent  operation  of  an 
automobile. 


(Graves  and  Elder,  JJ.,  dissent.) 


Ebrob  to  the  Circuit  Court  for  Jackson  County  (Lucas,  J.)  to  review 
a  judgment  in  favor  of  part  of  the  defendants  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  hy 
their  negligence.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.   Park  &  Brown  and  Achten-     proximate  cause  of  plaintiff's  injury,. 


berg  &  Rosenberg,  for  plaintiff  in 
error: 

Defendants  Carroll  and  Altman 
were  negligent  under  the  common  law 
in  depositing  in  the  street  an  excessive 
amount  of  building  material. 

Christman  v.  Meierhoffer,  116  Mo. 
App.  51,  92  S.  W.  141 ;  Daneschocky  v. 
Sieble,  195  Mo.  App.  470, 193  S.  W.  966. 

In  violating  this  ordinance  they  be- 
came liable  for  all  damages  caused  by 
their  disobedience  to  this  law. 

Jackson  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  157  Mo.  621,  80  Am.  St.  Rep.  650, 
58  S.  W.  32 ;  Miller  v.  Engle,  185  Mo. 
App.  558,  172  S.  W.  631 ;  Stone  v.  Ler- 
itz.  182  Mo.  App.  315,  170  S.  W.  400; 
Peperkom  v.  St.  Louis  Transfer  R.  Co. 
171  Mo.  App.  709,  154  S.  W.  836 ;  Dan- 
eschocky  v.  Sielbe,  supra. 

The  defendant  city  was  negligent  in 
permitting  this  condition. 

Ballentine  v.  Kansas  City,  126  Mo. 
App.  130,  103  S.  W.  564 ;  Townsend  v. 
Jopoin,  139  Mo.  App.  394,  123  S.  W. 
474;  Barker  v.  Jefferson,  155  Mo.  App. 
390,  137  S.  W.  10;  Turner  v.  South- 
west Missouri  R.  Co.  138  Mo.  App. 
143.  120  S.  W.  128;  Daneschocky  v. 
Sieble,  supra. 

The  negligence  of  defendants  Car- 
roll, Altman,  and  Kansas  City  was  the 


without  which  plaintiff's  injury  would 
not  have  happened;  and  that  fact  es- 
tablishes the  causal  connection  be- 
tween said  defendants'  acts  and  the  in- 
jury. 

Buckner  v.  Stock  Yards  Horse  & 
Mule  Co.  221  Mo.  700,  120  S.  W.  766; 
Obermeyer  v.  Logeman  Chair  Mfg.  Co. 
229  Mo.  97,  129  S.  W.  209 ;  Dugdale  v. 
St.  Joseph  R.  Light,  Heat  &  P.  Co.  195- 
Mo.  App.  243,  189  S.  W.  830;  Miller  v. 
United  R.  Co.  155  Mo.  App.  541,  134  S. 
W.  1045 ;  Turner  v.  Southwest  Missouri 
R.  Co.  138  Mo.  App.  143,  120  S.  W.  128 ; 
Daneschocky  v.  Sieble,  supra. 

It  is  not  essential  that  defendants 
should  have  anticipated  the  very  in- 
jury complained  of.  It  is  sufficient  if 
defendants'  negligence  was  one  of  the 
causes  of  the  injury. 

Buckner  v.  Stock  Yards  Horse  & 
Mule  Co.  221  Mo.  700,  120  S.  W.  766; 
Harrison  v.  Kansas  City  Electric  Light 
Co.  195  Mo.  629,  7  L.R.A.(N.S.)  293,  9a 
S.  W.  951 ;  Hoepper  v.  Southern  Hotel 
Co.  142  Mo.  378,  44  S.  W.  257,  3  Am. 
Neg.  Rep.  686;  Graney  v.  St.  Louis,  L 
M.  &  S.  R.  Co.  140  Mo.  98,  38  L.R.A. 
633,  41  S.  W.  246;  FusseUman  v.  Wa- 
bash R.  Co.  139  Mo.  App.  202,  122  S. 
W.  1137 ;  Daneschocky  v.  Sieble,  supra. 

The  mere  fact  that  the  negligence  of 
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others  co-oi:erated  to  produce  the  in- 
jury is  of  no  importance.  It  is  imma- 
terial how  many  others  have  been  at 
fault,  if  defendants'  act  was  an  effi- 
cient cause  of  the  injury. 

Benjamin  v.  Metropolitan  Street  R. 
Co.  133  Mo.  ?74,  34  S.  W.  590;  New- 
comb  V.  New  York  C.  &  H.  R.  R.  Co.  169 
Mo.  409,  69  S.  W.  348;  Schmidt  v.  St. 
Louis  Transit  Co.  140  Mo.  App.  182, 
120  S.  W.  96;  Krehmeyer  v.  St.  Louis 
Transit  Co.  220  Mo.  639,  120  S.  W.  78; 
Asher  v.  Independence,  177  Mo.  App.  1, 
163  S.  W,  574;  Daneschocky  v.  Sieble, 
supra. 

Obstruction  of  streets  has  been  held 
the  proximate  cause  of  personal  in- 
jury, when  co^operatin^r  with  the  neg- 
ligence of  the  driver  of  a  vehicle  which 
collides  with  plaintiff  or  the  injured 
party. 

Weick  V.  Lander,  75  111.  93;  Louis- 
ville Home  Teleph.  Co.  v.  Gasper,  123 
Ky.  128,  9  L.R.A.(N.S.)  548,  93  S.  W. 
1057;  Neidhardt  v.  Minneapolis,  112 
Minn.  149,  29  L.R.A.(N.S.)  822,  127  N. 
W.  484;  Louisville  v.  Hart,  143  Ky.  171, 
35  L.R.A.(N.S.)  207,  136  S.  W.  212; 
Knouff  V.  Logansport,  26  Ind.  App.  202, 
84  Am.  St.  Rep.  292,  59  N.  £.  347. 

Defendants  were  guilty  of  negli- 
gence in  totally  obstructing  the  side- 
walk and  a  large  part  of  the  roadway 
with  an  excessive  amount  of  building 
material. 

Christman  ▼.  Meierhoffer,  116  Mo. 
App.  51,  92  S.  W.  141 ;  Danesohocky  v. 
Sieble,  195  Mo.  App.  470, 193  S.  W.  966; 
Goins  V.  Moberly,  127  Mo.  116,  29  S. 
W.  985 ;  Norton  v.  Kramer,  180  Mo.  536, 
79  S.  W.  699 ;  Gerdes  v.  Christopher  & 
S.  Architectural  Iron  &  Foundry  Co. 
124  Mo.  347,  25  S.  W.  557,  27  S.  W.  615. 

Where  the  negligence  of  several  con- 
curs in  producing  injury,  each  and  all 
of  the  negligent  parties  are  liable, 
jointly  and  severally. 

Suchneyer  v.  United  R.  Co.  —  Mo.  — ^ 
228  S.  W.  64 ;  Harrison  v.  Kansas  City 
Electric  Light  Co.  195  Mo.  606,  7  L.R.A. 
(N.S.)  293,  93  S.  W.  951;  Buckner  v. 
Stock  Yards  Horse  &  Mule  Co.  221  Mo. 
711, 120  S.  W.  766;  Sutter  v.  Metropoli- 
tan Street  R.  Co.  —  Mo.  — ,  188  S.  W. 
65;  Benjamin  v.  Metropolitan  Street  R. 
Co.  133  Mo.  274,  34  S.  W.  590;  Vogelgev 
sang  V.  St.  Louis,  139  Mo.  127,  40  S.  W. 
653 ;  Applegate  v.  Quincy,  O.  &  K.  C.  R. 
Co.  252  Mo.  173,  158  S.  W.  376 ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  McWhirter,  77 
Tex.  356,  19  Am.  St.  Rep.  755,  14  S.  W. 
26 ;  22  R.  C.  L.  129. 

Defendants  are  liable  for  anything 


which,  after  the  injury  is  complete,  ap- 
pears to  have  been  the  natural  and 
probable  consequence  of  their  acts. 

Woodson  V.  Metropolitan  Street  R. 
Co.  224  Mo.  685,  30  L.R.A.  (N.S.)  931, 
123  S.  W.  820,  20  Ann.  Cas.  1039 ;  Mac- 
Donald  V.  Metropolitan  Street  R.  Co. 
219  Mo.  468,  118  S.  W.  78,  16  Ann.  Cas. 
810;  Buckner  v.  Stock  Yards  Horse  & 
Mule  Co.  221  Mo.  700,  120  S.  W.  766; 
Brady  v.  Kansas  City,  St.  L.  &  C.  R.  Co, 
206  Mo.  537,  102  S.  W.  978,  105  S.  W. 
1195;  Fishburn  v.  Burlington  &  W.  N. 
R.  Co.  127  Iowa,  483,  103  N.  W.  481; 
Benton  v.  St.  Louis,  248  Mo.  98,  154  S. 
W.  473;  Kupferle  Foundry  Co.  v.  St. 
Louis  Merchants  Bridge  Terminal  R. 
Co.  275  Mo.  451,  205  S.  W.  57;  Phillips 
V.  St.  Louis  &  S.  F.  R.  Co.  211  Mo.  419, 
17  L.R.A.(N.S.)  1167,  124  Am.  St.  Rep. 
786,  111  S.  W.  109,  14  Ann.  Cas.  742; 
Miller  v.  St.  Louis,  L  M.  &  S.  R.  Co.  90 
Mo.  389,  2  S.  W.  439. 

Messrs.  E.  M.  Harber,  A.  F.  Smith, 
and  Francis  M.  Hayward,  for  defend- 
ant in  error: 

Plaintiff's  petition  states  no  cause  of 
action,  for  the  reason  that  it  does  not 
allege  that  a  written  notice  was  served 
on  the  mayor  of  Kansas  City  within 
ninety  days  after  the  alleged  injury  to 
plaintiff,  stating  the  allegations  re- 
quired by  the  statute. 

Mathieson  v.  St.  Louis  &  S.  F.  R.  Co. 
219  Mo.  543,  118  S.  W.  9;  Reid  v. 
Kansas  City,  195  Mo.  App.  457,  192  S. 
W.  1047;  Grambs  v.  Birmingham,  1202 
Ala.  490,  80  So.  874;  Krall  v.  New 
York,  44  App.  Div.  259,  60  N.  Y.  Supp. 
661 ;  Reining  v.  Buffalo,  102  N.  Y.  308, 
6  N.  E.  792;  Erford  v.  Peoria,  229  111. 
546,  82  N.  E.  374;  Walters  v.  Ottawa, 
240  111.  259,  88  N.  E.  651 ;  Morrison  v. 
Eau  Claire,  115  Wis.  538,  95  Am.  St. 
Rep.  955,  92  N.  E.  280;  Thompson  v. 
Chattanooga,  143  Tenn.  477.  226  S.  W. 
184;  Berry  v.  Helena,  56  Mont.  122,  182 
Pac.  117. 

It  is  not  negligence  for  a  city  to  per- 
mit the  temporary  obstruction  of  its 
streets  for  building  material  placed  in 
the  street,  so  that  it  may  be  used  in 
the  construction  of  a  building  fronting 
on  such  streets. 

3  Dillon,  Mun.  Corp.  5th  ed.  §  1168; 
Downey  v.  Boston,  184  Mass.  20,  67  N.* 
E.  638;  Hesselbach  v.  St.  Louis,  179 
Mo.  523,  78  S.  W.  1009. 

Even  if  the  ordinance  were  constitu- 
tional, and  even  if  the  placing  of  the 
building  materials  on  the  street  or 
sidewalk  were  in  violation  of  that  or- 
dinance, the  failure  of  the  city  to  en- 
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force  it  creates  no  liability  as  to  the 
city. 

Butz  V.  Gavanaugh,  137  Mo.  508,  59 
Am.  St.  Rep.  504,  38  S.  W.  1104,  1  Am. 
Neg.  Rep.  299 ;  Mehan  v.  St.  Louis,  217 
Mo.  35,  116  S.  W.  514;  Ryan  v.  Kansas 
City,  232  Mo.  471,  134  S.  W.  566,  985 ; 
Salmon  v.  Kansas  City,  241  Mo.  4,  39 
L.R.A.(N.S.)  328,  145  S.  W.  16. 

The  fact  that  the  city  permitted  the 
obstruction  of  the  sidewalk  on  the 
south  side  of  Fifteenth  street  did  not 
force  plaintiff  to  walk  in  the  roadway 
of  Fifteenth  street.  It  was  a  mere  in- 
vitation to  do  so. 

Atkinson  v.  Nevada,  133  Mo.  App.  1, 
112  S.  W.  1022;  Ely  v.  St.  Louis,  181 
Mo.  723,  81  S.  W.  168;  Chance  v.  St. 
Joseph,  195  Mo.  App,  1,  190  S.  W.  24, 
14  N.  C.  C.  A.  634;  2  Elliott,  Roads  & 
Streets,  3d  ed.  §  1086 ;  McQuillin,  Mun. 
Corp.  §  2830;  Junction  City  v.  Blades, 
59  Kan.  774,«  52  Pac.  444. 

Even  if  the  city  were  negligent  in 
the  particulars  claimed  in  plaintiff's 
petition,  that  negligence  was  not  the 
proximate  cause  of.  plaintiff's  injuries. 

Henry  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
76  Mo.  288,  43  Am.  Rep.  762 ;  Haley  v. 
St.  Louis  Transit  Co.  179  Mo.  30,  64 
L.R.A.  295,  77  S.  W.  731 ;  State  ex  rel. 
Lusk  V.  Ellison,  271  Mo.  463,  196  S.  W. 
1088;  Stanley  v.  Union  Depot  R.  Co. 
114  Mo.  606,  21  S.  W.  832;  Setter  v. 
Maysville,  114  Ky.  60,  69  S.  W.  1074; 
DeCamp  v.  Sioux  City,  74  Iowa,  392,  37 
N.  W.  971 ;  Storey  v.  New  York,  29  App. 
Div.  316,  51  N.  Y.  Supp.  580;  Memphis, 
&  C.  C.  R.  Co.  V.  Reeves,  10  Wall.  176, 
19  L.  ed.  909;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Commercial  Union  Ins.  Co.  139 
U.  S.  223,  35  L.  ed.  155, 11  Sup.  Ct.  Rep. 
554;  Denny  v.  New  York  C.  R.  Co.  13 
Gray,  481,  74  Am.  Dec.  645 ;  Clark  v. 
Pacific  R.  Co.  39  Mo.  184,  90  Am.  Dec. 
458;  Moffatt  Commission  Co.  v.  Union 
P.  R.  Co.  118  Mo.  App.  544.  88  S.  W. 
117;  Saxton  v.  Missouri  P.  R.  Co.  98 
Mo.  App.  494,  72  S.  W.  717 ;  Saxon  v.  St. 
Louis  Transfer  Co.  145  Mo.  App.  693, 
123  S.  W.  104;  O'Hare  v.  Laclede  Gas- 
light Co.  244  Mo.  395,  148  S.  W.  884; 
Chandler  v.  Kansas  City  Missouri  Gas 
Co.  174  Mo.  321,  62  L.R.A.  474,  97  Am. 
St.  Rep.  570,  78  S.  W.  502 ;  State  ex  rel. 
Lusk  V.  Ellison,  271  Mo.  463,  196  S.  W. 
1088;  Foley  v.  McMahon,  114  Mo.  App. 
442,  90  S.  W.  113;  Kappes  v.  Brown 
Shoe  Co.  116  Mo.  App.  154,  90  S.  W. 
1158;  Strobeck  v.  Bren,  93  Minn.  428, 
101  N.  W.  795;  Andrews  v.  Kinsel,  114 
Ga.  390,  88  Am.  St.  Rep.  25,  40  S.  E. 
300;  Southern  R.  Co.  v.  Webb,  116  Ga. 


152,  59  L.R.A.  109,  42  S.  E.  395, 12  Am. 
Neg.  Rep.  232 ;  Nickey  v.  Steuder,  164 
Ind.  189,  73  N.  E.  117;  Claypool  v.  Wig- 
more,  34  Ind.  App.  35,  71  N.  E.  509; 
Herr  v.  Lebanon,  149  Pa.  222, 16  L.R.A. 
106,-34  Am.  St.  Rep.  603,  24  Atl.  207 ; 
Seith  V.  Commonwealth  Electric  Co. 
241  111.  252,  24  L.R.A.(N.S.)  978,  132 
Am.  St.  Rep.  204,  89  N.  E.  425 ;  Marsh 
V.  Giles,  221  Pa.  17,  60  Atl.  315;  Jones 
V.  Ft.  Dodge,  185  Iowa,  600,  171  N.  W. 
16;  Sarber  v.  Indianapolis,  —  Ind. 
App.  — ,  126  N.  E.  330 ;  Curran  v.  Chi- 
cago &  W.  I.  R.  Co.  289  111.  Ill,  124  N. 
E.  330;  Klockenbrink  v.  St.  Louis  &  M. 
River  R.  Co.  81  Mo.  App.  351;  Hull  v. 
Thomson  Transfer  Co.  135  Mo.  App. 
119,  115  S.  W.  1054;  Payton  v.  Wool- 
folk,  —  Mo.  App.  — ,  182  S.  W.  801 ; 
Butz  V.  Cavanaugh,  137  Mo.  503,  59 
Am.  St.  Rep.  504,  38  S.  W.  1104,  1  Am. 
Neg.  Rep.  299;  Ross  v.  Metropolitan 
Street  R.  Co.  113  Mo.  App.  600,  88  S. 
W.  144 ;  Maginnis  v.  Missouri  P.  R.  Co. 
182  Mo.  App.  694,  165  S.  W.  849;  Ful- 
ler V.  Atchison,  T.  &  S.  F.  R.  Co.  106 
Mo.  App.  392,  80  S.  W.  914;  Hartnett  v. 
Boston  Store,  265  111.  331,  L.R.A.1915C, 
460,  106  N.  E.  837. 

A  property  owner  has  a  legal  right 
to  place  and  maintain  temporarily  a 
reasonable  amount  of  building  ma- 
terial in  a  street  for  use  in  improving 
his  property. 

3  Dill.  Mun.  Corp.  5th  ed.  §  1168; 
Downey  v.  Boston,  184  Mass.  20,  67  N. 
E.  688;  ilesselbach  v.  St.  Louis,  179 
Mo.  505,  78  S.  W.  1009. 

Brown,  C,  filed  the  following  opin- 
ion: 

This  is  a  suit  for  personal  injuries 
in  which  Joe  Shafir,  a  minor,  is 
plaintiff,  and  Henry  Sieben,  Ralph 
J.  Smiley,  Martin  J.  Carroll,  Clem 
B.  Altman,  Frank  6.  Altman,  and 
Kansas  City,  Missouri,  are  defend- 
ants. The  defendants  Altman  are 
sued  as  ovmers  of  a  lot  fronting  the 
south  side  of  Fifteenth  street  at  or 
near  the  east  side  of  Troost  avenue. 
The  defendant  Carroll  was  a  build- 
ing contractor  engaged  in  construct- 
ing a  building  on  said  lot,  for  the 
owners.  The  defendant  Sieben  was 
the  owner  of  an  automobile  which 
struck  and  injured  the  plaintiff,  and 
Smiley  was  his  employee  driving  the 
machine  at  the  time  of  the  injury. 
Troost  avenue  was  a  street  in  said 
city  running  north  and  south,  and 
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Fifteenth  street  crossed  it,  running 
east  past  the  place  of  the  accident, 
which  occurred  east  of  and  near 
Troost  avenue.  The  travel  was 
heavy  on  both  streets,  and  on  Fif- 
teentii  street  it  was  customary  to 
run  automobiles  at  a  very  high  rate 
of  speed,  which  was  known  to  the 
defendants. 

After  stating  these  things,  the 
petition  alleges  in  substance  that 
before  the  injury  the  defendant 
Carroll,  the  contractor,  and  the  Alt- 
mans,  the  owners,  had,  with  the 
knowledge  of  the  defendant  city, 
completely  obstructed  the  sidewalk 
on  the  south  side  of  Fifteenth  street 
east  of  Troost  avenue  with  building 
material  piled  upon  it,  and  which  ex- 
tended from  the  sidewalk  nearly  to 
the  center  of  Fifteenth  street;  that 
at  about  2  o'clock  on  the  morning  of 
January  9,  1916,  the  plaintiff  was 
lawfully  passing  northwardly  on  the 
east  side-  of  Troost  avenue,  and 
when  he  reached  the  south  side  of 
Fifteenth  street  turned  on  the  side- 
walk, which  he  found  obstructed  and 
impassable  on  account  of  said  build- 
ing material,  and  was  compelled  to 
go  out  into  Fifteenth  street  to  pass 
around  it;  that  as  he  was  going 
eastward  on  Fifteenth  street  for 
that  purpose,  his  view  being  ob- 
structed by  numerous  other  persons 
around  him,  the  automobile  of  the 
defendant  Sieben  being  driven  for 
him  by  defendant  Smiley,  his  em- 
ployee, coming  from  the  west  across 
Troost  avenue  at  a  speed  of  more 
than  30  miles  an  hour,  struck  the 
plaintiff,  and  inflicted  injuries  of  so 
serious  a  nature  as  to  permanently 
disfigure  and  disable  him.  The  peti- 
tion also  pleads  notice  to  the  city  of 
the  accident  and  intention  to  bring 
suit  in  time  and  manner  required  by 
the  statute.  No  objection  to  the 
form  of  the  petition  is  made. 

The  defendants  Kansas  City,  the 
Altmans,  and  Carroll  filed  their  sev- 
eral general  demurrers  on  May  16, 
1916,  one  of  which,  a  fair  specimen 
of  all,  is  as  follows:  "Now  comes 
the  above-named  defendant,  Kansas 
City,  and  demurs  to  the  amended 
petition  of  the  plaintiff  herein,  and 
17  A.L.R.- 


says  that  the  same  is  insufficient  in 
law,  for  the  reason  that  on  its  face 
it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against 
this  defendant.'' 

These  demurrers  were,  on  June 
15,  1916,  sustained,  and  the  cause 
was  dismissed  by  plaintiff  as  to 
Sieben  and  Smiley.  Final  judg- 
ment was  entered  for  the  remaining 
defendants,  from  which  plaintiff 
duly  prosecuted  an  appeal  to  this 
court,  which  was,  on  May  17,  1917, 
dismissed  by  plaintiff,  and  on 
December  28,  1917,  he  sued  out  this 
writ  of  error,  upon  which  the  cause 
is  again  brought  to  this  court. 

The  petition  for  this  writ  of  error 
stated  plaintiff  had,  on  December 
12,  1917,  become  of  full  age.  On 
December  30,  1919,  the  defendant 
Kansas  City  filed  its  motion  in  this 
court  to  quash  the  writ  of  error  up- 
on the  following  grounds:  (1) 
That  it  does  not  appear  that  any 
notice  of  the  claim  had  been  given 
the  city  as  provided  by  the  Act  of 
March  21,  1913;  (2)  because  thft 
writ  of  error  was  prosecuted  against 
Sieben  and  Smiley,  who  had  been 
dismissed  from  the  case,  and  Frank 
G.  Altman,  who  has  since  died,  all 
of  whom  were  without  notice  of  the 
writ;  (3)  that  there  was  no  evidence 
in  the  record  as  to  when  the  plaintiff 
became  of  age;  and  (4)  that,  after 
the  dismissal  of  his  appeal  in  this 
case,  plaintiff  had  brought  a  new 
suit  upon  the  same  cause  of  action, 
which  remained  pending  in  the 
Jackson  circuit  court  until  October 
21,  1919,  when  it  was  dismissed  for 
want  of  prosecution. 

1.  The  motion  of  Kansas  City  to 
dismiss  the  writ  of  error  seems  to 
be  founded  to  some  extent  upon  mis- 
apprehension of  facts  as  well  as  of 
law.  The  first  grotind  assigned  is 
that  it  does  not  appear  in  the  record 
that  notice  was  given  the  city,  as 
required  by  the  terms  of  the  Act  of 
March  21,  1913.  Acts  1913,  p.  545. 
The  cause  having  been  tried  upon 
general  demurrer  to  the  petition,  the 
question  presented  by  the  writ  of 
error  is  simply  whether  it  stated  a 
good  cause  of  action.    We  cannot  ga 
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outside  the  allegations  of  the  peti- 
tion in'  determining  it.  If  that 
pleading  failed  to  state  that  such 
notice  had  been  given,  the  question 
would  arise  whether  such  statement 
was  necessary ;  that  is  to  say,  wheth- 
er the  fact  could  be  shown  without 
pleading  it.  This  would  be  a  pure 
question   of  law.     Examining  the 

petition,     however, 

pieadfnar-efleet  state  the  fact  that 
factir*''"'"*  •'   the  notice  was  giv- 

en,  and  this  state- 
ment is  conclusive  for  any  purpose 
which  can  be  served  by  this  writ. 

The  next  ground  assigned  is  that 
the  plaintiff  sued  out  his  writ  of 
error  against  all  the  defendants, 
and,  having  failed  to  notify  Sieben, 
Smiley,  and  Frank  G.  Altman,  he 
has  lost  his  right  to  prosecute  the 
writ  against  the  other  defendants, 
and  especially  against  the  defendant 
Kansas  City.  This  assignment  is 
also  founded  on  a  mistake.  The  rec- 
ord shows  that  notice  was  given  to 
Frank  G.  Altman,  who  has  since 
died,  and  that  the  cause  was  volun- 
tarily dismissed  by  plaintiff  as  to 
defendants  Sieben  and  Smiley,  who 
are  therefore  in  no  sense  parties  to 
the  final  judgment  entered  upon  the 
demurrers,  and  against  which  the 
writ  of  error  is  directed.  We  find 
nothing  in  the  statute  authorizing 
the  writ  (Rev.  Stat.  1909,  §§  2054 

to  2066,  inclusive) 
Bot^r""'^  "*'  requiring  them  to 
defendants  be   brought  into  a 

dliinilaaed    front     ^ j.  ■• 

case.  controversy   havmg 

no  existence  as  to 
them.  They  are  in  no  sense  "ad- 
verse parties"  to  a  writ  of  error 
sued  out  by  the  unsuccessful  plain- 
tiff who  dismissed  them,  under  the 
provisions  of  §  2071  of  the  same 
statute. 

Nor  is  there  anything  in  the  third 
assignment  of  this  motion,  which  is 
predicated  upon  the  assumption  that 
the  plaintiff  was  too  late  in  making 
application  for  the  writ.  Final 
judgment  was  entered  against  him 
upon  the  demurrers  June  16,  1916. 
His  petition  for  the  writ  was  pre- 
sented December  28,  1917,  and  the 


writ  was  allowed  and  issued  on  the 
same  date.  The  action  was  institut- 
ed in  plaintiff's  behalf  by  his  guard- 
ian ad  litem,  which  involved  a 
finding  by  the  circuit  court  of  his 
minority,  and  the  presumption  that 
it  continued  until  the  rendition  of 
final  judgment  arose  from  its  entry 
in  that  form.    This  j^^^^^^t- 

being   true,    he   was    'orm  of  entry- 

in  ample  time  with  »'*•«"'«•"•'»• 
his  application  for  the  writ  on 
December  28,  1917.  Rev.  Stat. 
1909,  §  2056.  His  petition  for  the 
writ  averred  that  he  became  twenty- 
one  years  old  on  December  12  of  the 
same  year,  and  so  far  as  is  necessary 
to  uphold  the  writ,  this  court  found 
that  to  be  the  fact,  and  it  must  so 
stand  unless  overthrown  in  a  proper 
proceeding  for  that  purpose.  No 
such  showing  is  made  or  offered 
here.  On  the  contrary  the  city  says 
that  it  is  ignorant  as  to  whether  the 
statement  upon  which  this  court 
acted  in  issuing  the  writ  was  true  or 
false,  and  for  tiiat  reason  alone  asks 
it  to  be  dismissed. 

The  city  also  states  as  a  ground 
for  the  dismissal  of  the  writ  that 
another  suit  was  instituted  in  the 
Jackson  circuit  court  by  the  same 
plaintiff,  against  the  same  defend- 
ants, upon  the  same  cause  of  action, 
which  suit  was  afterward,  and  be- 
fore the  filing  of  the  motion,  dis- 
missed for  want  of  prosecution.  Its 
theory  evidently  is  that  the  pend- 
ency of  the  new  suit  at  the  time  of 
the  issue  of  this  writ  amounted  to 
an  abandonment  of  the  suit  in  which 
the  writ  was  issued,  so  that  the  writ 
was  void  ab  initio. 

The  defendants  have  made  no 
argument,  cited  no  authority,  nor 
given  any  reason  in  support  of  their 
contention  that  the  writ  of  error 
should  be  dismissed  on  any  of  the 
grounds  stated,  and  we  fail  to  find 
any  authority  on  those  questions. 
The  record  shows  that  the  plaintiff, 
a  minor,  instituted  this  suit  by  his 
guardian  ad  litem;  that  the  judg- 
ment before  us  was  rendered  against 
him,  and  that  through  his  guardian 
ad  litem  an  appeal  was  taken  to  this 
court;  that  afterward  the  appeal 
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was  dismissed,  and  another  suit  in- 
stituted on  the  same  cause  of  action 
during  his  'minority ;  that  this  suit 
was  very  promptly  dismissed,  and 
that  plaintiff,  upon  arriving  at  his 
majority,  promptly  took  out  this 
writ.  The  only  adjudication  of  the 
subject-matter  is  the  adjudication  in 
this  case,  and  at  the  time  he  became 
of  age  and  took  out  this  writ  no 
other  action  was  pending  involving 
his  right.  Without  determining 
whether  there  might  not  be  circum- 
stances in  which  the  pendency  of 

Appeai-eifect  of  another  action  up- 
inatitntion  of       on  the  Same  cause 

.eeond  action.         ^^^^       ^^^^^       ^^IQ 

right  of  a  plaintiff  to  a  writ  of  error 
to  a  former  judgment  against  him, 
there  is  no  such  case  presentied  here. 
The  writ  is  sufficient  in  the  respects 
urged  in  the  motion  to  entitle  the 
plaintiff  in  error  to  a  review  of  the 
judgment  against  him  in  this  court. 
2.  It  seems  to  be  assumed  by  both 
parties  that  the  question  considered 
by  the  trial  court  in  sustaining  a 
general  demurrer  to  this  petition 
was  that,  whatever  may  have  been 
the  rights  of  the  parties  with  refer- 
ence to  the  obstruction  in  Fifteenth 
street  to  which  the  plaintiff  attrib- 
utes his  injury,  it  was  not  the  prox- 
imate cause  of  the  injury,  which 
resulted  from  the  negligent  opera- 
tion of  an  automobile  belonging  to 
Sieben  and  operated  by  Smiley,  orig- 
inal defendants  in  this  case,  against 
whom  it  was  dismissed.  Both  par- 
ties suggest  in  argument  that  the 
reason  of  such  dismissal  was  that 
neither  of  them  is  financially  re- 
sponsible, so  that  further  proceed- 
ings against  them  would  be  useless. 
In  this  connection  it  is  also  assumed 
that  this  is  only  one  of  a  number  of 
injuries  inflicted  at  the  same  time 
and  place  (some  of  which  were  fa- 
tal) by  the  operation  of  the  same 
machine.  One  of  these  cases  (Dane- 
schocky  v.  Sieble,  195  Mo.  App.  470, 
193  S.  W.  966)  resulted  in  a  judg- 
ment for  these  defendants  upon 
demurrer  to  a  similar  petition,  from 
which  an  appeal  was  taken  to  the 
Kansas  Cily  court  of  appeals,  which 
reversed  the  judgment  and  remand- 


ed the  cause.  The  propriety  of  that 
decision  is  directly  involved  here. 
The  point  in  issue  was  stated  by 
that  court  as  follows :  "In  order  to 
sustain  an  action  for  negligence,  it 
is  necessary  that  such  negligence 
should  be  the  proximate  cause  of  the 
injury,  and  the  controversy  here  is 
whether  the  allegations  as  above 
summarized  show  that  the  negli- 
gence of  the  defendant  was  the 
proximate  cause  of  the  injury.*' 

That  is  a  correct  statement  of  the 
proposition  now  before  us.  This 
question  of  what  constitutes  the 
proximate — that  is  to  say,  the  imme- 
diate and  direct— cause  of  an  action- 
able injury  to  persons  or  property 
sounds  easy  in  theory,  but  is  in- 
volved in  great  difficulty  in  its  ap- 
plication to  the  facts  of  particular 
cases,  and  has  been  discussed  by  the 
courts  from  innumerable  stand- 
points of  fact,  with  results  that  are 
difficult  and  sometimes  impossible  to 
reconcile.  We  may  illustrate  its 
nature  by  supposing  that  one  should 
tie  another  hand  and  foot  and  fasten 
him  to  a  stake  in  the  highway  con- 
stantly used  for  the  passage  of 
vehicles,  and  the  victim  should, 
while  helpless  in  this  position,  be 
run  over  and  injured.  The  ques- 
tion would  arise  whether  the  act 
of  the  one  placing  him  in  this  posi- 
tion, or  the  act  of  the  driver  of  the 
vehicle  passing  over  him,  would  be 
the  proximate  or  immediate  and  di- 
rect cause  of  the  injury.  Much  legal 
learning  has  been  brought  to  bear  in 
arriving  at  different  and  irreconcil- 
able conclusions  upon  principles  in- 
volved in  more  or  less  similar  condi- 
tions. 

Sometimes  courts  have  held  that 
the  intervention  of  an  independent 
agency  in  the  actual  infliction  of  the 
injury  breaks  the  causal  connection 
between  the  original  wrong  and  the 
infliction  of  the  injury,  so  that  the 
first  wrongdoer  escapes  liability  for 
the  indirect  result  of  his  unlawful 
act.  The  fact  that  the  latter  is 
sometimes  negligent  in  the  final  act 
is  often  dwelt  upon  as  a  reason  for 
this  interpretation  in  specific  cases, 
but  it  is  difficult  to  understand  this 
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reasoning  in  cases  where  the  orig- 
inal act  was  an  unlawful  one  and  ac- 
tually contributed  to  the  unfor- 
tunate result.  It  may  be  said,  in 
such  cases,  that  the  result  was  an 
exceptional  one,  and  not  in  contem- 
plation of  the  first  wrongdoer.  This 
court  has  stated  the  law  in  this  re- 
spect in  Buckner  v.  Stock  Yards 
Horse  &  Mule  Co.  221  Mo.  loc.  cit. 
710,  120  S.  W.  770.  Referring  to 
Dean  v.  Kansas  City,  St.  L.  &  C.  R. 
Co.  199  Mo.  loc.  cit.  411,  97  S.  W. 
910,  we  said:  "The  liability  of  a 
person  charged  with  negligence  does 
not  depend  on  the  question  whether, 
with  the  exercise  of  reasonable 
prudence,  he  could  or  ought  to  have 
foreseen  the  very  injury  com- 
plained of;  but  he  may  be  held  li- 
able for  anything  which,  after  the 
injury  is  complete,  appears  to  have 
been  a  natural  and  probable  conse- 
quence of  his  act  or  omission." 

This  reasonable  statement  of  the 
rule  was  again  approved  by  us  in 
Obermeyer  v.  Logeman  Chair  Mfg. 
Co.  229  Mo.  loc.  cit.  Ill,  129  S.  W. 
212,  where,  quoting  with  approval 
from  Carterville  v.  Cook,  129  111. 
152,  4  L.R.A.  721,  16  Am.  St.  Rep. 
248,  22  N.  E.  14,  we  said:  "If  a 
person,  while  observing  due  care  for 
his  personal  safety,  be  injured  by 
the  combined  result  of  an  accident 
(as  in  the  inadvertent  or  careless 
act  of  another)  and  the  negligence 
of  a  city  or  village,  and  the  injury 
would  not  have  been  sustained  but 
for  such  negligence  (of  the  city  or 
village),  yet,  although  the  accident 
(or  wrongful  act  of  the  third  per- 
son) be  the  primary  cause  of  the 
injury,  if  it  was  one  which  common 
prudence  and  sagacity  could  not 
have  foreseen  and  provided  against, 
the  negligent  city  or  village  will  be 
liable  for  the  injury." 

In  Miller  v.  United  R.  Co.  155  Mo. 
App.  541,  134  S.  W.  1049,  the  St. 
Louis  court  of  appeals  stated  the 
same  doctrine  as  follows:  "When 
it  appears,  as  in  this  case,  that  the 
injury  would  not  have  befallen 
plaintiff  but  for  the  negligent  act  of 
either  party  in  the  first  instance, 
such  negligence  is  viewed  in  the  eye 


of  the  law  as  a  proximate  and  effi- 
cient cause  of  his  hurt,  though  it 
concurs  with  that  of  another  inde- 
pendent actor  which  may  intervene 
in  point  of  time  subsequently  there- 
to." 

See  also  Benton  v.  St.  Louis,  248 
Mo.  98,  154  S.  W.  473. 

From  these  and  many  other  Mis- 
souri cases  bearing  more  or  less 
directly  upon  this  point  we  consider 
the  rule  to  be  well  established  in 
this  state  that  where  the  direct  and 
immediate  cause  of  the  injury,  al- 
though the  independent  act  of  a 
third  person,  be- 
longs to  a  class  Pyoy*mate  cavae 
.       .  "L-   i_      j.i_       —Injury    aaralnat 

agamSt     which     the    which  defendant 

defendant  is  legally  iTroVe™*  ** 
bound  to  protect  the 
plaintiff  as  one  of  the  general  pub- 
lic, defendant  will  be  liable  in  dam- 
age for  such  injury  for  his  failure  to 
afford  such  protection. 

3.  The  law  divides  the  streets  of 
cities  into  separate  ways  for  the  ac- 
commodation of  footmen  and  vehi- 
cles, and  the  necessity  for  the 
maintenance  of  such  division  con- 
stantly increases  from  the  increase 
of  heavy  vehicles  carrying  their 
own  propelling  power  and  running 
lawfully  at  a  speed  which  would,  in 
earlier  times,  have  been  considered 
reckless  and  unlawful  for  vehicles 
drawn  by  horses.  For  instance,  the 
maximum  speed  of  20  miles  per 
hour  for  automobiles  on  the  street 
in  question,  between  crossings,  au- 
thorized by  the  ordinance  of  Kansas 
City  pleaded  in  this  case,  would  not 
ordinarily  be  excelled  by  a  runaway 
team,  so  that  the  protection  of  pe- 
destrians by  sidewalks  for  their  ex- 
clusive use  is  an  absolute  necessity. 

It  is  true  that  the  law  authorizes 
the  use  of  the  street  to  a  necessary 
and  reasonable  ex- 
tent for  the  moving  Vo?''^o7{;;iV^ 
and  placing  of  mate-  J^iVerRS.. 
rial  to  be  used  m  an 
adjoining    improvement;    but    the 
petition  states  that  it  negligently 
and  unnecessarily  used  for  that  pur- 
pose, to  the  exclusion  of  the  public, 
the  entire  sidewalk,  and  nearly  half 
the  street.    Even  the  most  massire 
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buildings  may  be  and  constantly  are 
erected  without  such  inconvenience 
to  the  public.  It  also  states  that  the 
tr^c  along  Fifteenth  street  was 
heavy  at  that  point,  and  that  it  was 
in  constant  use  by  automobiles  trav- 
eling at  an  excessive  and  dangerous 
speed.  The  accident  happened  in 
the  night,  when  it  is  most  difficult 
to  ascertain  the  position  and  move- 
ments of  automobiles  and  other 
dangerous  vehicles.  The  knowledge 
^ntr  to  jn-tify  ^f  the  city,  exprcss 

obatrvoUon  of        or   impued,    IS  suffi- 

■*'***•  ciently  alleged.  Un- 

der  these  circumstances,  the  petition 
imposed  upon  these  defendants  in 
error  the  duty  of  answering  to  the 
charge  of  unlawfully  obstructing 
the  street. 

The  duty  of  the  city  to  maintain 
the  sidewalk  in  a  safe  condition  for 
the  use  of  footmen  rests  principally 
upon  the  necessity  of  preserving 
them  from  the  inconvenience  and 

danger  of  mingling 
?o"  orJSon-  with  the  traffic  that 
^?*?^_'^r^™**"-  resulted      in      this 

particular      injury. 

The  dedication,  con- 
struction, and  maintenance  of  the 
public  streets  is  for  the  benefit  of 
the  owners  of  adjoining  property  as 
well  as  of  the  general  public,  and 
these  owners  assume  the  duties  in- 
cident to   their  position   as   such. 

Their  right  to  ob- 
«J*fir^??i«L**'**  struct  the  public  in 
owner  to  their  usc  docs  not 

obstruct   aide-         «,«.:„^      «.,,4.      ^i?      *,,^,, 

walk.  arise    out    oi    any 

title  adverse  to  the 
public,  but  is  an  easement  of  neces- 
sity subordinate  to  the  public  con- 
trol, and  is  limited  by  the  necessity 
out  of  which  it  arises  and  must  be 
reasonably  exercised.  The  petition 
sufficiently  charges  that  the  obstruc- 
tion placed  and  maintained  in  this 
street  by  the  contractor  and  owners 
of  the  adjoining  lot  was  unneces- 
sary and  unreasonable,  and  that  the 
city  in  permitting  its  maintenance 
in  violation  of  law  was  negligent. 
ii.Ktii^^  #«.       This  is  sufficient  to 

— ilaDiUtT  for  .         -       !•    1  -I'j. 

obntroctinar  sustain  the  liability 

^idewaih:.  ^f  ^y  ^j^^g^  parties 

Vlpbr  damages   resulting  therefrom, 


talnlns  alde- 
walka    In   «afe 
condition. 
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and  therefore  called  for  an  answer. 
The  duty  to  keep  the  sidewalk  free 
from  unnecessary  and  unreasonable 
obstruction  is  imposed  for  the  spe- 
cial benefit  of  pedestrians  using  it^ 
or  attempting  to  use  it,  in  traveling 
along  the  street,  and  the  plaintiff 
belonged  to  this  class.  When  he  was 
unlawfully  excluded  from  the  use  of 
the  sidewalk  and  compelled  to  go  in- 
to the  street,  he  was  deprived  of  a 
right  to  which  he,  as  well  as  all  oth,- 
ers  similarly  situated,  was  lawfully 
entitled,  and  is  also  entitled  to  such 
damages  as  may  have  been  the  prox- 
imate result  thereof.  The  thing 
that  happened  was  the  very  thing 
from  which  the  imposition  of  this 
duty  was  designed  to  protect  plain- 
tiff. This  brings  us  back  to  the 
question  stated  by  the  Kansas  City 
court  of  appeals. 

4.  The  cause  of  the  injury  in  this 
case  necessarily  consisted  of  two 
elements;  (1)  The  presence  of  the 
plaintiff  in  the  path  of  the  automo- 
bile which  struck  him;  and  (2)  the 
blow  it  delivered  against  his  body. 
Both  of  these  causes  were  present 
and  in  full  operation  at  the  instant 
of  the  injury.  According  to  the  al- 
legation of  the  petition,  his  presence 
was  due  to  the  wrongful  act  of  these 
defendants,  and  the  blow  was  deliv- 
ered by  the  wrongful  act  of  the  driv- 
er of  the  machine.  Neither  would 
or  could  have  occurred  without  the 
operation  of  the  other  at  the  same 
time.  Both  were  commingled  in  the 
single  act  of  the  injury.  The  argu- 
ment by  which  it  is  attempted  to 
separate  them  is  specious  and  arti- 
ficial. All  were  negligent  in  their 
participation,  and  no  principle  of 
law  has  a  deeper  foundation  or  is 
more  firmly  estab-   ,„.  .  j^h*«^^ 

!•    -L    J     •        ii  •         J.   J.       Joint  debtors— 

lished  m  this  state  liability  tor 
than  that  every  *"^"'^- 
tort-feasor  whose  wrongful  act  con- 
curs in  inflicting  the  injury  is  liable 
for  the  resulting  damage.  The  com- 
pleted wrong  is  the  joint  act  of  all, 
so  that  the  man  who  holds  the  vic- 
tim is  jointly  guilty  with  the  man 
who  beats  him. 

This  precise  question  was  before 
this  court  in  Applegate  v.  Quincy,  O. 
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&  K.  C.  R.  Co.  252  Mo.  173,  158  S. 
W.  376,  which  was  a  suit  against  the 
railroad  company  for  personal  in- 
juries sustained  by  an  employee  of 
one  Davis,  in  handling  cars  upon  a 
sidetrack  serving  the  warehouse  of 
the  latter.  The  petition  alleged  neg- 
ligence in  the  construction  and 
maintenance  of  the  track  upon  a 
grade  of  1  per  cent.  The  defendant 
contended  that  it  resulted  from  the 
negligence  of  Davis  in  handling  a 
car  on  this  track.  The  court  in- 
structed the  jury,  in  substance,  that 
if  they  found  the  defendant  was 
negligent,  and  the  plaintiff  was  him- 
self exercising  due  care,  then,  if  the 
negligence  of  defendant  combined 
and  united  with  the  negligence  of 
someone  else  to  cause  the  injury,  it 
would  not  defeat  recovery.  In  sus- 
taining this  instruction  the  court 
said :  "It  is  a  hornbook  doctrine  of 
the  law  of  torts  that,  if  B,  C,  and  D 
unite  in  negligently  [or  wilfully] 
injuring  A,  A  may  recover  against 
all  or  any  one  of  them.  If  he  sues  B, 
B  may  not  defend  on  the  theory  C, 
or  D,  or  both,  contributed.  The 
same  principle  applies  where  some 
form  of  vis  major  or  other  independ- 
ent instrumentality  aids  the  event." 
It  is  unnecessary  to  attempt  the 
further  clarification  of  this  state- 
ment. It  explains  and  speaks  for 
itself,  and  has  been  definitely  stated 
by  this  court  in  numerous  cases,  a 
few  of  which  are  the  following: 
Buckner  v.  Stock  Yards  Horse  & 
Mule  Co.  221  Mo.  710, 120  S.  W.  770 ; 


Obermeyer  v.  Logeman  Chair  Mfg. 
Co.  229  Mo.  Ill,  129  S.  W.  212; 
Reynolds  v.  Kinyon,  —  Mo.  — ,  222 
S.  W.  476;  Campbell  v.  United  R. 
Co.  243  Mo.  141, 147  S.  W.  788.  The 
Kansas  City  court  of  appeals  in 
Daneschocky  v.  Sieble,  195  Mo. 
App.  470, 193  S.  W.  966,  a  case  aris- 
ing upon  the  same  facts  and  pre- 
sented upon  demurrer  to  a  similar 
petition,  in  an  interesting  and  ex- 
haustive review  of  authorities  on 
this  question,  arrived  at  the  conclu- 
sion that  the  petition  stated  a  cause 
of  artion,  and  re-  ^onci.rrtn» 
versed  the  judg-  »«»"Kf"«^ 
ment    of   the   trial  Joint  liability. 

court  for  defendant  upon  demurrer 
to  the  petition.  We  think  the  judg- 
ment of  the  Court  of  Appeals  was 
clearly  right. 

The  judgment  of  the  Jackson  Cir- 
cuit Court  is  accordingly  reversed, 
and  the  cause  remanded  to  that 
court,  for  further  proceedings  in  ac- 
cordance with  the  views  herein  stat- 
ed. 

Ragland,  C,  concurs. 

Small,  C,  not  sitting. 

Walker,  Ch.  J.,  and  Woodson,  Hig- 
bee,  and  Davio  E.  Blair,  JJ.,  concur. 

James  T.  Blair,  J.,  concurs  in  re- 
sult. 

Graves  and  Elder,  JJ.,  dissent. 

Petition  for  rehearing  denied 
July  22,  1921. 


ANNOTATION. 

Obstruction  of  sidewalk  as  proadmate  cause  of  injury  to  pedestrian  who  is 
forced  to  go  into  the  street  and  is  struck  by  a  vehicle. 


Aside  from  the  reported  case 
(Shafir  v.  Siebbn,  ante,  637)  and 
Daneschocky  v.  Sieble  (1917)  195  Mo. 
App.  470,  193  S.  W.  966,  which  arose 
out  of  the  same  accident  as  that  in- 
volved in  the  reported  case,  there 
have  been  found  but  few  reported 
cases  which  have  considered  the  ques- 
tion under  annotation. 

It  will  be  observed  that  the  decision 
in  the  reported  case   (Shafir  v.  Sie- 


BEN)  rests  upon  the  srrounds  that 
the  petition  sufficiently  alleged  that 
the  obstruction  was  an  unlawful  one, 
that  the  city  had  knowledge  thereof, 
express  or  implied,  and  that  the  ob- 
struction was  the  proximate  cause  of 
the  injury. 

In  reaching  the  same  conclusion  on 
the  question  of  proximate  cause,  th 
Kansas  City  court  of  appeals  in  Da 
schocky  v.  Sieble  (Mo.)   supra,  sai 
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''When  the  rule  is  stated  in  its  full 
breadth,  viz.,  that  a  separate  inter- 
vening cause  will  break  the  line  of 
causation  leading  out  from  the  first 
cause,  and^  in  law,  absolve  the  first 
cause  from  all  responsibility,  it  is  the 
statement  of  a  mere  arbitrary  rule, 
which  in  practical  application  would 
lead  to  results  opposed  to  sound  rea- 
son. The  rule  should  always  be  ac- 
companied by  the  qualification  that, 
'if  the  intervening  act  is  such  as 
might  reasonably  have  been  foreseen 
or  anticipated  as  the  natural  or  prob- 
able result  of  the  original  negligence, 
the  original  negligence  will,  notwith- 
standing such  intervening  act  be  re- 
garded as  the  proximate  cause  of  the 
injury/  Nickey  v.  Steuder  (1905)  164 
Ind.  192,  73  N.  E.  118.  We  think  that 
where  the  character  of  the  first  wrong 
is  such  that  an  injury  will  naturally 
or  probably  result,  though  it  is  a  re- 
sult following  another  cause  which 
has  intervened,  it  is  a  result  that 
should  reasonably  have  been  foreseen 
or  anticipated  by  the  first  wrongdoer, 
and  he  should  be  held  liable.  An  in- 
tervening cause  should  not  be  held  to 
excuse  the  first  cause  unless  such  in- 
tervening cause  is  one  so  unusual  and 
so  improbable  as  not  to  be  reasonably 
foreseen  or  considered  by  an  ordi- 
narily prudent  man.  Otherwise,  one 
could  say:  1  will  commit  this  negli- 
gent wrong,  though  I  know,  or  believe, 
it  will  probably  cause  another  negli- 
gent wrongdoer — another  intervening 
independent  agency — ^to  commit  an 
injury.'  " 

In  Jones  v.  Ft.  Dodge  (1919)  185 
Iowa,  600,  171  N.  W.  16,  where  a 
boy  while  on  the  street  was  unjusti- 
fiably run  down  by  an  automobile  and 
killed,  it  was  held  that  the  fact  that 
travel  on  the  sidewalk  was  cut  off  be- 
cause of  its  being  housed  over  during 
reconstruction  of  a  building,  thereby 
forcing  pedestrians  to  travel  in  the 
street,  was  not  the  proximate  cause 
of  the*injury  so  as  to  make  either  the 
city  or  the  contractor  liable  therefor. 
At  the  time  of  the  accident  there  was 
no  vehicle  upon  the  street  excepting 
the  automobile  which  struck  the  boy 
and  a  street  car  a  short  distance  away, 
and    no    pedestrians    excepting    the 


boy  and  a  companion.  The  boy  and 
the  automobile  were  close  to  the  curb 
at  the  time  of  the  accident,  which 
occurred  at  a  point  midway  between 
both  ends  of  the  housing.  The  court, 
after  holding  that  the  housing  was 
not  an  unlawful  obstruction,  said: 
"It  naturally  follows,  also,  that  the 
acts  of  the  defendant  city,  such  as 
they  were,  were  remote,  and  not 
proximate,  in  their  causal  relation  to 
the  collision  which  caused  the  death 
of  the  decedent.  At  the  time  that  the 
boy  passed  from  the  sidewalk  to  the 
pavement  for  the  purpose  of  passing 
along  the  housing  in  question,  there 
was  no  danger  apparent,  and  none 
actually  existed,  so  far  as  the  condi- 
tion of  the  street  was  concerned.  It 
is  alleged  in  the  petition  that  it  was 
a  crowded  thoroughfare.  But  there 
was  neither  man  nor  vehicle  upon  it 
at  the  time.  It  would  be  difficult  to 
conceive  of  a  safer  situation  presented 
upon  a  public  street.  The  sudden 
appearance  of  the  automobile  and  the 
disregard  of  its  driver*  of  the  safety 
of  the  decedent  was  clearly  an  active 
and  efficient  cause  of  the  injury.  It 
was  the  intervention  of  an  independ- 
ent event,  involving  human  responsi- 
bility. Except  for  this  intervening 
event,  the  accident  could  not  have 
happened.  It  will  serve  no  useful 
purpose  to  enter  upon  a  discussion  of 
the  question  of  proximate  cause.  The 
question  is  often  a  difficult  one,  and 
the  books  are  full  of  discussion  there- 
on. We  think,  however,  that  the  ques- 
tion as  presented  herein  is  not  a  doubt- 
ful one,  and  that  the  act  of  the 
automobile  driver  must  be  deemed  the 
independent  and  efficient  and  proxi- 
mate cause  of  the  accident,  and  that 
the  defendant  city  is  in  no  manner 
responsible  therefor.  If  the  city  is 
not  liable,  it  necessarily  follows  that 
Butler  is  not;  because  there  is  no 
claim  of  any  special  and  independent 
negligence  on  his  part.  The  only 
claim  is  that  he  participated  with  the 
city  in  its  negligence  in  unlawfully 
obstructing  the  street,  or  that  the  city 
participated  with  him  in  the  unlawful 
obstruction  of  the  same.  Ifor  the 
same  reason,  therefore,  we  find  that  he 
is  not  liable.    This  conclusion  carries 
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down  with  it,  also,  the  claim  of 
liability  as  against  the  contractor  or 
employee  of  Butler/' 

In  Storey  v.  New  York  (1898)  29 
App.  Div.  316,  51  N.  Y.  'Supp.  580, 
it  was  held  that  a  mound  of  earth  in 
a  city  street  around  which  pedestrians, 
because  of  an  excavation  in  the  side- 
walk, were  obliged  to  go,  was  not  the 
proximate  cause  of  injury  to  a  boy 
who  was  struck  by  a  wagon  as  he 
passed  around  the  mound, — ^the  view 
of  both  the  driver  and  the  boy  being 
obstructed  by  the  mound, — so  as  to 
make  the  city  liable.  It  appears  that 
the  excavation  in  the  sidewalk  was  6 
feet  deep  and  about  20  feet  wide  and 
reached  from  the  building  to  the  curb, 
and  there  was  no  bridge  over  it.  The 
earth  which  was  taken  from  the 
excavation  had  been  cast  up  into  the 
roadway  directly  in  front  of  the 
excavation,  and  had  formed  a  mound 
6  or  7  feet  high  and  the  width  of 
the  excavation, — about  20  feet, — and 
reached  from  the  curb  to  the  street 
car  track,  an'd  had  been  there  for 
about  two  weeks.  The  court  stated: 
"It  is  evident  that  the  mound  of  itself 
did  not  produce  the  injury,  but  that 
the  immediate  cause  was  the  butcher's 
cart,  which  ran  over  the  boy  just  as 
he  had  emerged  on  the  track  after 
passing  around  the  pile  of  earth.  It 
is  insisted,  however,  that  there  were 
two  causes  concurring;  one,  the  earth 
which  obstructed  the  line  of  vision  of 
both  the  boy  and  the  driver,  and  the 
other  the  cart  which  ran  over  the  boy. 
That  there  may  be  more  than  one 
proximate  cause,  and  that  more  than 
one  defendant  can  be  held  for  negli- 
gence resulting  in  injury,  is  certain 
both  in  reason  and  authority.  .  .  . 
So,  in  the  case  at  bar,  if  it  were 
claimed  that,  while  passing  Ground 
the  mound  of  earth,  the  plaintiff 
tripped  upon  it  and  was  thrown  upon 
the  track  and  there  injured  by  the  cart, 
or  if,  in  a  supposable  case,  the  driver 
of  the  cart,  by  striking  the  mound  of 
earth  without  fault  on  his  part,  had 
been  thrown  out  and  injured  by 
another  passing  wagon,  then,  upon 
proof  that  it  was  negligence  on  the 
part  of  the  city  to  permit  the  mound  of 
earth   to   remain   in  the   street,   we 


should  have  cases  whiere  the  proxi- 
mate cause  of  the  injury  was  the 
negligence  of  the  city.  Here,  however, 
the  boy  did  not  interfere  with  the 
mound  of  earth,  nor  did  it  in  any  way 
impede  or  interfere  .with  the  boy's 
movements  beyond  compelling  him,  on 
account  of  its  height,  to  pass  around 
it;  and  while  so  engaged  he  was  in- 
jured, because,  it  was  claimed,  his 
vision  was  obstructed  by  the  height  of 
the  mound  of  earth,  which  prevented 
his  seeing  the  wagon,  or  the  driver 
of  the'  wagon  from  seeing  him.  We 
are  thus  brought  back  to  where  we 
started,  that  is,  to  the  question  as  to 
whether  the  mound  of  earth  can  be 
regarded  as  the  proximate  or  efficient 
cause,  or  one  of  the  proximate  or 
efficient  causes,  of  the  accident.  .  .  . 
It  is  urged  with  much  force  that,  in 
the  present  case,  there  were  two 
efficient  causes, — the  presence  of  the 
mound  of  earth  which  prevented  the 
boy  from  seeing  the  horse  and  cart» 
and  the  other,  the  horse  and  cart  them- 
selves,— ^and  that  both  were  proximate 
causes  of  the  accident.  As  we  have 
•already  said,  if  the  boy  had  tripped 
and  fallen  because  of  the  mound,  and 
then  had  been  run  over,  this  reasoning 
would  be  sound.  But  the  mere  pres- 
ence of  the  mound  and  the  fact  that 
it  compelled  the  boy  to  pass  around 
it,  without  the  intervention  of  some 
other  cause,  would  not  have  produced 
the  accident.  We  must  be  careful 
to  avoid  confusing  two  things  which 
are  separate  and  distinct,  namely,  that 
which  causes  the  injury,  and  that 
without  which  the  injury  would  not 
have  happened.  For  the  former,  a 
defendant  may  be  liable;  for  the 
latter,  he  will  not.  .  .  .  Here,  the 
relation  of  the  mound  to  the  accident 
was  that  it  obstructed  vision;  hut 
this,  as  we  have  said,  was  not  a  fact 
which  alone  could  have  injured  the 
plaintiff;  and  the  cart  intervened  as 
an  independent  force,  and  caused  the 
injury.  Upon  the  ground,  therefore, 
that  we  do  not  think  that  the  mound 
of  earth  was  the  proximate  cause  of 
producing  the  injury,  the  complaint 
was  properly  dismissed."  In  a  dissent- 
ing opinion,  McLaughlin,  J.,  said: 
"Had  it  not  been  for  the  excavation 
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of  the  sidewalk*  there  would  have  been 
no  occasion  for  the  intestate  going  in- 
to the  street,  and  the  jury  would  have 
had  a  right  to  infer  that  he  would  not 
have  done  so.  The  defendant  per- 
mitted the  encumbrance  to  remain  in 
the  street.  This  was  an  unlawful  act 
on  its  part,  and  it  must  be  held 
responsible  for  the  natural  and  proxi- 
mate consequences  resulting  there- 
from. Whether  the  death  of  the 
intestate  was  due  to  and  resulted  from 
the  defendant's  unlawful  act  was, 
under  the  facts  stated  in  the  complaint 
and  counsel's  opening,  a  question  for 
the  jury."  It  will  be  seen  that  the 
dissenting  opinion  in  this  case  is  in 
accord  with  the  reported  case  (Shafir. 
v.  SiEBEN,  ante,  637),  and,  on  the 
facts,  would  seem  to  be  the  better 
view. 

The  negligence  of  a  city  in  per- 
mitting debris  on  the  side  of  a  street 
was  held  in  Setter  v.  Maysville(1902) 
114  Ky.  60,  69  S.  W.  1074,  not  to  have 
been  the  proximate  cause  of  the  death 
of  a  pedestrian  as  the  result  of  being 
struck  by  a  street  car.  In  this  case  it 
appeared  that,  although  one  side  of 
the  street  had  a  sidewalk,  deceased 
chose  to  take  the  other  side  of  the 
street,  which  was  not  graded,  and 
where  there  was  no  sidewalk  con- 
structed for  the  use  of  the  public,  and 
which  was  so  obstructed  by  debris 
that  there  was  only  a  narrow  path 
between  the  obstruction  and  the  street 
car  track,  which  compelled  the  de- 
ceased to  walk  so  close  to  the  street 
car  track  that  she  was  run  over  and 
killed  thereby.  In  holding  that  the 
negligence  of  the  city  in  permitting 


the  obstruction  was  not  the  proximate 
cause  of  the  injury  and  death,  the 
court  stated :  "There  can  be  no  doubt 
that  the  actual  and  immediate  cause 
of  her  death.was  the  collision  with  the 
trolley  car,  but  it  is  insisted  for  appel- 
lant that  as  appellee  was  primarily 
negligent  in  the  discharge  of  the 
duties  imposed  upon  it  by  law,  its 
negligence,  as  well  as  that  of  the 
railway  company  which  actually  in- 
flicted the  injury,  must,  in  law,  be 
considered  as '  the  proximate  cause 
of  the  intestate's  injury.  ...  It  is 
not  alleged  that  on  the  south  side 
of  the  railway  track  the  road  was  in 
any  wise  obstructed,  or  that  the  side- 
walk on  that  side  of  Second  street  was 
not  in  suitable  condition  for  the  use 
of  the  public.  But  plaintiff  does 
allege  that  -the  collision  between  his 
intestate  and  the  trolley  car  occurred 
dujring  the  daytime,  and  that  the 
motorman  in  charge  of  the  car  could 
by  the  exercise  of  ordinary  care  have 
discovered  her  peril  in  time  to  have 
avoided  striking  her.  If  this  allega- 
tion is  true,  plaintiff  has  a  good  cause 
of  action  against  the  trolley  car  com- 
pany. If  it  is  not  true,  and  she 
voluntarily  walked  upon  such  track, 
or  60  close  thereto  as  to  be  in  strik- 
ing distance  of  a  passing  car  without 
being  on  the  lookout  for  the  approach 
of  a  car,  she  was  guilty  of  such 
contributory  negligence  as  would 
preclude  her  from  recovery.  And  it 
seems  to  us  that  in  no  contingency 
was  the  alleged  negligence  of  the 
appellee  the  proximate  cause  of  her 
injury  and  death."  J.  H.  B. 


ALFRED  DAVIS,  by  Next  Friend,  Appt., 

V. 

VAN  CAMP  PACKING  COMPANY, 


lotva  Supreme  Court '^February  16,  1920* 
(—  Iowa,  — ,  176  N.  W.  382.) 

Food  — -  care  required  of  manufacturer. 

1.  A  manufacturer  of  food  for  human  consumption  must  exercise  the 
highest  degree  of  care  in  the  selection,  preparation,  cooking,  canning,  pack- 
ing, and  handling  of  his  merchandise. 

[See  note  on  this  qticstion  beginning  on  page  672.] 


650 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


Trial  —  question  for  jury  —  cause  of 
illness. 

2.  The  jury  must  determine  whether 
or  not  illness  of  one  after  eating 
canned  beans  was  caused  by  them, 
where  the  evidence  shows  that  all  who 
partook  of  them  were  ill,  and  no  others 
partaking  of  the  same  meal  were  so, 
where  no  other  adequate  cause  of  ill- 
ness is  shown. 

Food  — express  warranty  of  quality  — 
statement  on  can. 

8.  No  express  warranty  that  canned 
food  is  wholesome  and  lit  for  use  is 
credited  by  a  statement  on  Jbhe  label 
that  Federal  inspection  was  main- 
tained at  the  establishment  where  the 
food  was  prepared,  and  that  the  con- 
tents of  the  cans  wera  ready  for  use 
and  could  be  served  hot  or  cold. 

—  implied  warranty  of  fitnesa 

4.  One  who  puts  up  food  to  be  sold 
through  retailers  for  human  consump- 
tion impliedly  warrants  that  it  is  not 
deleterious,  and  is  liable  to  a  consum- 
er injured  by  eating  food  not  fit  for 
use. 

[See  11  R.  C.  L.  1122-1124.] 

Action  —  election — implied  warranty 
and  negligence. 

5.  One  seeking  damages  from  a  food 
manufacturer  for  injuries  caused  by 
eating  unfit  food  is  not  compelled  to 
elect  between  implied  warranty  and 
negligence  as  a  ground  for  recovery. 


Negligence  —  unfit  food  —  eflpect  of 
proper  plant  and  methods  of  manu- 
facture. 

6.  That  the  plant  and  method  -of 
manufacture  of  one  engaged  in  prepar- 
ing food  for  the  market  are  shown  to 
be  good  does  not  conclusively  establish 
absence  of  negligence  which  will  ab- 
solve it  from  liability  for  injury  to  a 
consumer  through  eating  of  unfit  food 
prepared  by  him. 

Evidence  —  negligence  —  prima  facie 
case  —  burden  of  proof. 

7.  One  injured  by  eating  food  pre- 
pared wholly  under  the  control  and 
management  of  a  manufacturer  put- 
ting up  food  products  for  human  con- 
sumption makes  out  a  prima  facie 
case  of  negligence  on  the  part  of  the 
manufacturer  by  showing  the  fact  of 
injury,  and  the  burden  is  then  on  the 
manufacturer  to  establish  his  freedom 
from  negligence. 

—  negligence  of  manufacturer  — 
other  defective  articles. 

8.  Upon  the  question  of  the  negli- 
gence of  a  manufacturer  in  putting  up 
canned  food,  which  results  in  injury  to 
a  consumer,  evidence  is  admissible  of 
other  defective  cans  purchased  out  of 
the  same  consignment  or  batch. 

Sale  —  caveat  emptor  —  applicability 
to  food  put  up  in  cans. 

9.  The  doctrine  of  caveat  emptor 
does  not  apply  to  the  purchase  of  food 
put  up  in  cans  for  human  consumption* 

[See  11  R.  C.  L.  1123.J 


(Salinger,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Webster 
County  (Wright,  J.)  to  review  a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  injuries  to  plaintiff's  son,  alleged 
to  have  been  caused  by  eating  unfit  food  manufactured  by  defendant. 
Reversed. 


Statement  by  Preston,  J. : 
Action  at  law  to  recover  damages 
by  reason  of  sickness  on  the  part  of 
Alfred  Davis,  alleged  to  have  been 
caused  by  the  eating  of  Van  Camp's 
pork  and  beans.  At  the  close  of  all 
the  evidence,  there  was  a  directed 
verdict  for  defendant.  Plaintiff 
appeals. 

Messrs.  Price  &  Hanson,  for  appel- 
lant: 

The  action  is  based  on  a  breach  of 
warrantv 

Craft  V.  Parker,  W.  &  Co.  96  Mich. 


245,  21  L.R.A.  139,  55  N.  W.  812;  Trus^ 
chel  V.  Dean,  77  Ark,  546,  92  S.  W.  781 ; 
Bunch  V.  Weil,  72  Ark.  343,  65  L.R.A. 
80,  80  S.  W.  582;  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271,  15  L.R.A. 
(N.S.)  884, 126  Am.  St.  Rep.  436,  84  N. 
E.  481,  15  Ann.  Cas.  1077,  21  Am.  Neg. 
Rep.  142;  Van  Bracklin  v.  Fonda,  12 
Johns.  468,  7  Am.  Dec.  339;  Wiedeman 
V.  Keller,  171  111.  93,  49  N.  E.  210 ;  Jack- 
son Coca  Cola  Bottling  Co.  v.  Chapman,. 
106  Miss.  864,  64  So.  791 ;  Nelson  v.  Ar- 
mour  Packing  Co.  76  Ark.  352,  90  S.  W. 
288,  6  Ann.  Cas.  237;  Catani  v.  Swift 
&  Co.  251  Pa.  52,  L.R.A.1917B,  1272, 
95  Atl.  931 ;  Parks  v.  C.  C.  Yost  Pie  Co. 
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93  Kan.  S34,  L.R.A.1915C,  181, 144  Pac. 
202,  7  N.  C.  C.  A.  100;  Tomlinson  v. 
Armour  &  Co.  75  N.  J.  L.  748, 19  L.R.  A. 
(N.S.)  928,  70  Atl.  314;  Ward  v.  Moor- 
head  City  Sea  Food  Co.  171  N.  C.  33,  87 
S.  E.  958. 

The  action  sounds  in  tort. 

Crigger  v.  Coca-Cola  Bottling  Co. 
132  Tenn.  545,  L.R.A.1916B,  877,  179 
S.  W.  155,  Ann.  Cas.  1917B,  572,  11  N. 
C.  C.  A.  359;  Tomlinson  v.  Armour 
&  Co.  75  N.  J.  L.  748,  19  L.R.A.(N.S.) 
923,  70  Atl.  314;  Thomas  v.  Winches- 
ter, 6  N.  Y.  397,  57  Am.  Dec.  455; 
Bark  v.  Dixson,  115  Minn.  172,  131  N. 
W.  1078,  Ann.  Cas.  1912D,  775,  3  N. 
C.  C.  A.  106;  Pantaze  v.  West,  7  Ala. 
App.  599,  61  So.  42;  Doyle  v.  Fuerst 
&  Kraemer,  129  La.  838,  40  L.R.A. 
(N.S.)  482,  56  So.  906,  Ann.  Cas. 
1913B,  1110;  Boyd  v.  Coca  Cola  Bot- 
tling Works,  132  Tenn.  23,  177  S.  W. 
80;  Parks  v.  C.  C.  Yost  Pie  Co.  93 
Kan.  334,  L.R.A.1915C,  180,  144  Pac. 
202,  7  N.  C.  C.  A.  100;  Tomlinson  v. 
Armour  &  Co.  75  N.  J.  L.  748,  19 
L.R.A.(N.S.)  923,  70  Atl.  314. 

Whatever  may  be  the  theory  of  lia- 
bility, the  evidence  required  a  sub^ 
mission  of  the  case  to  the  jury.  The 
court  was  not  justified  in  directing  a 
verdict. 

Crigger  v.  Coca-Cola  Bottling  Co. 
132  Tenn.  545,  L.R.A.1916B,  877,  179 
S.  W.  155,  Ann.  Cas.  1917B,  572,  11  N. 
C.  C.  A.  359;  Jackson  v.  Coca  Cola 
Bottling  Co.  V.  Chapman,  106  Miss. 
864,  64  So.  791;  Pantaze  v.  West,  7 
Ala.  App.  599,  61  So.  42;  Doyle  v. 
Fuerst  &  Kraemer,  129  La.  838,  40 
L.R.A.(N.S.)  480,  56  So.  906.  Ann. 
Cas.  1913B,  1110;  Roberts  v.  Anheu- 
ser-Busch Brewing  Asso.  211  Mass. 
449,  98  N.  E.  95;  Rosenbusch  v.  Am- 
brosia Milk  Corp.  181  App.  Div.  97, 
168  N.  Y.  Supp.  505;  Catani  v.  Swift 
&  Co.  251  Pa.  52,  L.R.A.1917B,  1276, 

95  Atl.  931 ;  Craft  v.  Parker,  W.  &  Co. 

96  Mich.  245,  21  L.R.A.  139,  55  N.  W. 
812;  Bark  v.  Dixson,  115  Minn.  172, 
131  N.  W.  1078,  Ann.  Cas.  1912D,  775, 
3  N.  C.  C.  A.  106;  Freeman  v.  Schultz 
Bread  Co.  100  Misc.  528,  163  N.  Y. 
Supp.  396;  Greenfield  v.  Chicago  &  N. 
W.  R.  Co.  83  Iowa,  270,  49  N.  W.  95; 
Weber  v.  Chicago,  R.  I.  &  P.  R.  Co. 
175  Iowa,  358,  L.R.A.1918A,  626,  151 
N.  W.  852;  Hemmi  v.  Chicago  G.  W. 
R.  Co.  102  Iowa,  25,  70  N.  W.  746,  2 
Am.  Neg.  Rep.  128 ;  Thompson  v.  Keo- 
kuk &  W.  R.  Co.  116  Iowa,  215,  89  N. 
W.  975;  Larkin  v.  Chicago  &  G.  W.  R, 
Co.  118  Iowa,  657,  92  N.  W.  891 ;  Iowa 


C.  R.  Co.  V.  Hampton  Electric  Light  & 
P.  Co.  123  C.  C.  A.  283,  204  Fed.  961. 

The  court  erred  in  excluding  evi- 
dence of  othbr  defective  cans  of 
beans. 

Ward  V.  Morehead  City  Sea  Food 
Co.  171  N.  C.  33,  87  S.  E.  958;  Craft 
V.  Parker,  W.  &  Co.  96  Mich.  245,  21 
L.R.A.  141,  55  N.  W.  812;  Kennedy  v. 
Plank,  120  Wis.  197,  97  N.  W.  896; 
State  V.  Good,  56  W.  Va.  215,  49  S.  E. 
121. 

Messrs.  Healy  &  Faville,  for  ap- 
pellee : 

If  there  was  any  warranty,  it  was 
an  express  warranty,  and  the  express 
warranty  excludes  and  precludes  the 
existence  of  an  implied  warranty. 

35  Cyc.  392;  Berthold  v.  Seevers 
Mfg.  Co.  89  Iowa,  506,  56  N.  W.  669; 
Bothwell  V.  Farwell,  74  Iowa,  324,  37 
N.  W.  392;  Shepherd  v.  Gilroy,  46 
Iowa,  193;  Bucy  v.  Pitts  Agri.  Works, 

89  Iowa,  464,  56  N.  W.  541. 
Warranty,    express    or    implied,    is 

solely  the  result  of  contract. 

Tomlinson  v.  Armour  &  Co.  76  N.  J. 
L.  748,  19  L.R.A.(N.S.)  923,  70  Atl. 
314;  Bishop  v.  Weber,  139  Mass.  411, 
52  Am.  Rep.  715,  1  N.  E.  154;  Nelson 
V.  Armour  Packing  Co.  76  Ark.  352, 

90  S.  W.  288,  6  Ann.  Cas.  237;  Ben- 
jamin, Sales.  7th  ed.  661;  Meachem, 
Sales,  §  1356;  Tiedeman,  Sales,  191; 
Flessher  v.  Carstens  Packing  Co.  93 
Wash.  48,  160  Pac.  15,  13  N.  C.  C.  A. 
173;  Winsor  v.  Lombard,  18  Pick.  57. 

Plaintiff  can  only  recover  upon 
allegations  and  actual  proof  of  negli- 
gence. 

Crigger  v.  Coca-Cola  Bottling  Co. 
132  Tenn.  545,  L.R.A.1916B,  877,  179 
S.  W.  155,  Ann.  Cas.  1917B,  572; 
Bishop  V.  Weber,  139  Mass.  411,  52 
Am.  Rep.  715,  1  N.  E.  154;  Tomlin- 
son V.  Armour  &  Co.  75  N.  J.  L.  748, 
19  L.R.A.(N.S.)  923,  70  Atl.  314; 
Meshbesher  v.  Channellene  Oil  & 
Mfg.  Co.  107  Minn.  104,  131  Am.  St. 
Rep.  441,  119  N.  W.  423;  Craft 
V.  Parker,  W.  &  Co.  96  Mich.  245, 
21  L.R.A.  139,  55  N.  W.  812;  Far- 
rell  V.  Manhattan  Market  Co.  198 
Mass.  271,  15  L.R.A.(N.S.)  884, 
126  Am.  St.  Rep.  436,  84  N.  E.  481, 
21  Am.  Neg.  Rep.  142;  Van  Bracklin 
V.  Fonda,  12  Johns.  468,  7  Am.  Dec. 
339;  Jackson  Coca  Cola  Bottling  Co. 
V.  Chapman,  106  Miss.  864,  64  So. 
791;  Nelson  v.  Armour  Packing  Co. 
76  Ark.  352,  90  S.  W.  288,  6  Ann.  Cas. 
237. 

The    facts    that    defendant's    food 
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was  eaten  by  the  ultimate  consumer, 
and  that  sickness  and  death  resulted 
after  eating  it,  do  not  create  a  pre- 
sumption of  negligence  on  its  part, 
and  the  rule  of  res  ipsa  loquitur  does 
not  apply. 

Hollingsworth  v.  Midwest  Serum 
Co.  183  Iowa,  280,  162  N.  W.  620,  14 
N.  C.  C.  A.  880;  Miller  v.  Raymond, 
85  Neb.  543,  31  L.R.A.(N.S.)  783,  123 
N.  W.  1019;  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271,  15  L.R.A. 
(N.S.)  884,  126  Am.  St.  Rep.  436,  84 
N.  E.  481,  15  Ann.  Cas.  1076,  21  Am. 
Neg.  Rep.  142;  Kahl  v.  Love,  37  N. 
J.  L.  5 ;  1  Elliott,  Contr.  §  239,  p.  222 ; 
Winterbottom  v.  Wright,  10  Mees.  & 
W.  109,  152  Eng.  Reprint,  402,  11  L. 
J.  Exch.  N.  S.  415;  National  Sav. 
Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
621;  Hight  v.  Bacon,  126  Mass.  10, 
30  Am.  Rep.  639;  Gearing  v.  Berkson, 
223  Mass.  257,  L.R.A.1916D,  1006,  111 
N.  E.  785;  Wolcott  v.  Mount,  38  N.  J. 
L.  496,  20  Am.  Rep.  425;  Crocker  v. 
Baltimore  Dairy  Lunch  Co.  214  Mass. 
177,  100  N.  E.  1078,  Ann.  Caa.  1914B, 
884;  Howard  v.  Emerson,  110  Mass. 
320,  14  AnL  Rep.  608;  Nixa  Canning 
Co.  V.  Lehmann-Higginson  Grocer  Co. 
70  Kan.  664,  70  L.R.A.  653,  79  Pac. 
141;  Hoffman  v.  Dixon,  105  Wis.  315, 
76  Am.  St.  Rep.  914,  81  N.  W.  491; 
Houk  V.  Berg,  —  Tex.  Civ.  App.  — , 
105  S.  W.  1176;  Houston  Cotton  Oil 
Co.  V.  Trammell,  —  Tex.  Civ.  App.  — , 
72  S.  W.  244;  Coyle  v.  Baum,  3  Okla. 
695,  41  Pac.  389;  Wiedeman  v.  Keller, 
171  111.  93,  49  N:  E.  210;  Lukens  v. 
Preiund,  27  Kan.  664,  41  Am.  Rep. 
429;  Sinclair  v.  Hathaway,  57  Mich. 
60,  58  Am.  Rep.  327,  23  N.  W.  459; 
Hoore  v.  Koger,  113  Mo.  App.  423,  87 
S.  W.  602;  Prentice  v.  Fargo,  53  App. 
Div.  608,  65  N.  Y.  Supp.  1114;  Card- 
ner  v.  Winter,  117  Ky.  382,  63  L.R.A. 
647,  78  S.  W.  143. 

Preston^  J.^  delivered  the  opinion 
of  the  court: 

The  original  petition  alleges  sub- 
stantially that  on  July  24,  1916,  a 
can  of  Van  Camp's  pork  and  beans 
was  eaten  by  certain  members  of 
the  Davis  family,  of  whom  Alfred 
Davis,  plaintiff,  was  a  member; 
that  as  a  result  of  eating  said  beans, 
plaintiff  sustained  damage  by  reason 
of  ptomaine  poisoning;  **that  the 
said  defendant  was  guilty  of  negli- 
gence, false  representations,  and 
breach  of  implied  and  expressed 
warranty  in  placing  in  the  said  can 


and  container  said  pork  and  beans, 
containing  poisonous,  deleterious, 
noxious,  and  unwholesome  sub- 
stances which  rendered  the  con- 
tents of  said  can  unwholesome  and 
dangerous  to  human  life  and 
health.'' 

The  petition  was  assailed  by  mo- 
tion because  of  a  combination  of 
actions  based  upon  different 
grounds.  There  was  no  ruling  on 
the  motion,  but  appellant  amended 
lis  petition  and  alleged  "that  as  a  re- 
sult of  the  negligence  of  the  de- 
fendant in  preparing  said  food, 
and  in  the  inspection  thereof,  and 
in  the  packing  thereof,  the  said 
food  contained  poisonous  and  nox- 
ious substances,  and  as  a  result 
of  the  e&ting  of  the  said  food  said 
Alfred  Davis  was  poisoned,  became 
sick  of  said  poison,  and  suffered 
great  bodily,  mental  pain  and 
anguish." 

Appellee  admitted  its  corporate 
capacity,  and  that  its  principal  place 
of  business  was  at  Indianapolis, 
Indiana,  and  denied  other  allega- 
tions of  the  petition. 

At  the  close  of  plaintiff's  evidence, 
defendant  moved  that  plaintiff  be 
required  to  elect  whether  he  would 
proceed  upon  the  theory  of  breach 
of  warranty,  express  or  implied, 
or  upon  the  ground  of  negligence 
in  tort.  Plaintiff  was  required  to 
elect,  and  at  first  elected  upon 
breach  of  implied  warranty  and  tort, 
but  was  further  required  by  the 
court  to  elect,  and  he  then  elected 
to  stand  on  a  tort  action. 

The  main  issue  in  the  case  is 
whether  or  not  there  was  sufficient 
evidence  to  take  the  case  to  the 
jury,  and  incidentally  whether  the 
case  should  have  been  submitted 
upon  breach  of  warranty  and  tort, 
and  whether  plaintiff  should  have 
been  permitted  to  show  that  other 
cans  of  goods,  purchased  from  the 
same  consignment  by  other  con- 
sumers, were  also  defective.  Appel- 
lee contends  that  the  evidence  is  not 
sufficient  to  show  that  the  eating  of 
the  pork  and  beans  caused,  or  was 
the  proximate  cause  of,  plaintiff's 
sickness ;  that  under  the  laws  there 
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is  no  warranty,  and  that  the  evi- 
dence shows  that  there  was  no  neg- 
ligence. 

There  is  but  little  dispute  in  the 
evidence.  Defendant  is  engaged  in 
the  manufacture  of  pork  and  beans. 
Each  can  bears  a  label  as  follows: 

"Van  Camp's  Pork  &  Beans.  Pre- 
pared with  Tomato  Sauce.  The 
meat  contained  herein  has  been 
inspected  and  passed  at  an  estab- 
lishment where  Federal  inspection 
is  maintained.  The  contents  of  this 
can  are  ready  for  the  table,  and  can 
be  served  hot  or  cold. 

"To  serve  hot,  place  the  can  in 
boiling  water  or  empty  into  frying 
pan. 

"Net  contents, two  pounds,  two 
ounces. 

'  "Prepared  by  the  Van  Camp  Pack- 
ing Company,  Indianapolis,  Indi- 
ana." 

The  can  itself  bears  the  word 
"Sanitary"  stamped  upon  the  end. 
The  evidence  shows  that  the  word 
"Sanitary"  is  stamped  by  the  manu- 
facturers of  the  can,  as  their  trade- 
mark, and  applies  to  the  can,  rather 
than  the  contents.  This  was  not 
known  to  the  consumer.  The  entire 
label  would  have  a  tendency  to  lull 
the  purchaser  into  a  sense  of  securi- 
ty. Defendant  is  engaged  in  the 
manufacture  of  canned  goods,  in- 
cluding pork  and  beans,  for  human 
consumption.  Their  goods  are  dis- 
pensed to  the  consumer  principally 
through  jobbers.  Defendant,  in 
July,  1916,  was  jobbing  canned 
pork  and  beans  to  the  Ft.  Dodge 
Grocery  Company,  for  distribution 
to  retailers  and  consumers.  This 
was  known  to  defendant  company. 
On  July  4, 1916,  the  can  of  beans  in 
question  was  received  by  said  gro- 
cery company  in  a  consignment 
from  the  defendant  company.  July 
12tii,  the  grocery  company  sold  to 
Munn,  a  retail  grocer  at  Gypsum,  5 
miles  east  of  Ft.  Dodge,  the  can  of 
beans  in  question,  with  others.  July 
24,  1916,  this  can  of  beans  was  sold 
by  Munn  to  the  mother  of  plaintiff. 
This  was  Monday.  The  can  ap- 
peared to  be  all  right.  The  beans 
were  eaten  for  the  evening  meal. 


within  an  hour  after  they  were 
brought  by  Mrs.  Davis  to  the  home. 
When  the  beans  were  opened  they 
were  emptied  into  a  bowl.  They 
were  not  left  standing  in  the  can. 
This  evening  meal  consisted  of 
crackers,  bread  and  butter,  potatoes 
which  had  been  dug  that  morning 
from  the  garden,  boiled  for  dinner^ 
and  fried  for  supper,  also  the  can  of 
beans  in  question,  and  nothing  else- 
Witnesses  describe  what  they  had 
for  the  other  meals  on  that  day  and 
the  next  day.  The  meals  consisted 
of  ordinary  food.  Some  canned 
peaches  were  eaten  at  some  of  these 
meals.  No  canned  beans  had  been 
eaten  for  a  month  before.  The  fam- 
ily consisted  of  the  father  and  moth- 
er, and  seven  children.  Three  of 
the  children  were  not  at  home  for 
the  meal  at  which  the  beans  were 
eaten,  and  did  not  partake  of  any  of 
the  beans,  nor  did  the  father  and 
mother.  One  of  the  younger  chil- 
dren ate  nothing  but  beans  for  that 
meal.  This  one  subsequently  died 
from  ptomaine  poisoning,  and  the 
other  three  children  who  ate  of  the 
beans  were  taken  sick  soon  after. 
Some  of  them  were  seriously  ill  far 
several  weeks.  AH  who  ate  of  the 
beans  were  sick  after  eating.  The 
father  and  mother  and  the  three 
other  children  who  did  not  eat  of 
the  beans  were  not  sick.  Sometime 
before  the  date  in  question,  the  fam- 
ily had  purchased  a  case  of  canned 
peaches.  Some  of  them  were^  eaten 
at  about  the  time  of  the  eating  of 
the  be^ns,  and  before  and  after  that 
date.  All  the  family  had  partaken^ 
and  there  were  no  ill  effects.  The 
peaches  were  not  allowed  to  stand 
in  the  can  after  they  were  opened. 
Some  of  the  children  had  access  to 
the  orchard,  and  had  eaten  apples. 
The  exact  time  of  this  is  not  shown  ^ 
but  the  evidence  does  show  that  the 
apples  were  about  gone  at  this  time. 
The  well  was  about  60  feet  from  the 
bam  and  near  the  stock  pens.  It 
was  hot  weather.  Plaintiff,  seven- 
teen years  old,  had  been  working  in 
the  harvest  field,  and,  with  others, 
had  drunk  the  well  water  from  a 
jug.    He  had  not  been  ill  before  eat- 
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ing  the  beans.  There  is  no  evidence 
that  the  water  was  impure.  The 
medical  witnesses  do  not  give  their 
opinion  that  the  sickness  of  plaintiff 
and  the  others  was  caused  by  any  of 
these  other  things.  They  say  that 
ptomaine  and  metallic  poisoning 
would  be  caused  by  contaminated 
pork  and  beans,  or  contaminated 
peaches.  The  usual  cause  of  pto- 
maine poisoning  is  food  contami- 
nation. It  is  food  poisoning.  It  is 
a  poisoning  as  the  result  of  the  in- 
troduction into  the  system  of  con- 
taminated food.  Some  of  the  symp- 
toms from  metallic  and  ptomaine 
poisoning  are  the  same.  In  plain- 
tiff's case  the  sjnnptoms  were  more 
for  ptomaine  poisoning.  The  symp- 
toms of  the  different  ones  are  given 
in  detail.  They  varied  somewhat  in 
the  different  individuals.  The  man- 
ner in  which  they  are  affected  de- 
pends somewhat  upon  the  quantity 
eaten,  and  other  things.  The  vomit 
and  bowel  action  of  the  affected 
persons,  or  some  of  them,  showed 
the  presence  of  beans.  A  few  were 
whole.  The  vomiting  was  beans 
and  a  green-colored  substance.  *  The 
medical  witnesses  give  it  as  their 
opinion,  on  the  facts  shown,  that 
the  illness  was  ptomaine  poisoning, 
from  eating  the  pork  and  beans  in 
question. 

Canned  goods  must  be  hermet- 
ically sealed  to  maintain  the  non- 
toxic condition.  It  was  shown  that 
the  tomato  sauce  put  up  in  these 
cans  of  pork  and  beans  is  a  com- 
bination of  tomatoes,  vinegar,  and 
spices.  The  evidence  is  that  the 
presence  of  an  acid,  with  vinegar, 
or  any  other  acid,  attacks  the  metals 
of  the  container,  and  not  the  food 
product.  Some  vinegar,  as  fruit 
vinegar,  would  have  a  tendency  to 
increase  the  rapidity  of  decompo- 
sition of  food.  Fruit  juices  are 
frequently  contaminated  with  pto- 
maine. Nitrogenous  food  products 
are  more  likely  to  contain  ptomaine 
than  acidulous  products. 

One  of  the  defendant's  assistant 
managers,  having  personal  knowl- 
edge of  the  operation  of  defend- 
ant's   plants   fit    Indianapolis    and 


Crawfordsville,  testifies  in  detail  as 
to  the  operation  of  canning  pork  and 
beans;  of  the  purchase,  shipment, 
sorting,  etc.,  of  the  beans  and  the 
pork;  also  the  raising  of  tomatoes 
on  their  farms  in  Indiana,  the  prep- 
aration and  shipment  of  the  pulp 
or  juice  in  sealed  cans,  to  the  fac- 
tory; also  the  sanitary  conditions 
in  the  factory  and  precautions  taken 
to  prevent  contamination;  that  if 
the  employees  are  not  in  good  health, 
they  are  discharged.  The  steriliza- 
tion of  the  filled  cans  is  at  a  heat  of 
240  degrees  for  an  hour  and  fifty 
minutes.  The  purpose  of  the  sterili- 
zation is  to  kill  any  micro-organ- 
isms that  might  be  in  the  product 
and  make  them  sterile.  He  states 
that  they  realized  that  the  cans  go 
out  of  the  plant  as  sealed  packages ; 
that  the  consumer  has  no  opportu- 
nity of  examining  them  until  they 
are  used  as  food ;  that  there  was  a 
government  inspector  at  the  plant 
to  see  that  these  things  were  done, 
and  that  he  was  there  for  the  pur- 
pose of  protecting  the  public;  that 
they  had  inspection  of  all  the  prod- 
ucts that  go  into  the  can.  He  testi- 
fies to  the  inspection  of  the  different 
tilings  before  they  go  into  the  fac- 
tory, and  of  the  method  of  inspec- 
tion during  the  process  of  manu- 
facture and  canning.  He  testifies: 
That  in  1916  the  defendant  company 
was  behind  in  its  orders ;  had  prac- 
tically no  stock  on  hand.  It  was 
selling  pork  and  beans  as  fast  as 
they  were  made,  and  the  company 
was  manufacturing  to  the  limit. 
The  plant  where  pork  and  beans  are 
X>acked  is  af  Indianapolis.  At  the 
factory  there  they  employ  from  750 
to  1,000  people.  They  use  about 
150,000  bushels  of  beans  per  year. 
They  have  6,000  or  7,000  acres  of 
tomatoes  they  raise  each  year. 
They  send  out  each  year  approx- 
imately 35,000,000  cans  of  pork  and 
beans.  When  a  car  of  beans  arrives, 
their  sampler  takes  a  composite 
sample  of  10  per  cent  of  the  beans 
in  the  car.  These  samples  are  sent 
to  the  laboratory  for  analysis  and 
inspection.  Other  examinations  are 
made,  and  after  the  beans  are  par- 
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boiled  they  are  turned  into  a  wagon 
or  truck  holding  248  pounds. 
These  wagons  or  trucks  pass  by  a 
girl  about  five  minutes  apart.  The 
contents  of  the  trucks  are  inspected 
by  this  girl  with  a  paddle.  She  stirs 
them  up  with  a  paddle  and  inspects 
them  to  discover  any  bean  that  has 
a  spot.  That  she  is  looking  for 
spotted  beans.  He  says:  "Once  in 
a  while  we  are  bound  to  have  a  little 
trouble  with  the  co-ordinatioii.  It 
one  machine  breaks  down  we  start 
up  another.  There  are  times  when 
our  co-ordination  of  this  system 
doesn't  work  out  perfectly.  That  is 
bound  to  happen  anywhere.  It  is 
essential  that  the  pork  and  beans 
and  tomato  sauce  all  arrive  at  the 
filling  machine  to  be  put  in  the  can 
3t  the  same  time.  That  is  regarded 
as  one  of  the  essentials  in  the  mak- 
ing of  the  high-grade  Van  Camp 
products.  The  care  that  is  required 
in  making  a  safe  product  is  the  care 
in  sterilization.  The  making  of  to- 
mato sauce  requires  particular  care 
and  attention.  There  is  no  danger 
that  any  of  the  contents  of  the  can 
will  spoil  where  only  proper  meth- 
ods are  followed.  There  is  more 
danger  of  the  pork  spoiling  than 
the  beans." 

The  chemical  department  makes 
no  chemical  or  microscopic  exam- 
ination of  the  finished  product.  He 
recalls  one  occasion  when  some  of 
the  finished  products  were  taken 
out  of  the  warehouse  and  withdrawn 
from  the  market.  That  was  because 
they  were  off  color.  They  were 
afterwards  sold  to  the  employees. 
There  was  something  in  the  method 
or  system  on  that  occasion  that 
wasn't  perfect,  or  that  batch  would 
have  come  out  with  the  same  uni- 
form color  as  the  others.  In  so  far 
as  he  knew,  they  never  had  the  labo- 
ratories make  a  chemical  or  micro- 
scopical test.  Describes  the  wash- 
ing of  the  tomatoes  to  knock  off  the 
/  dirt ;  the  sorting  out  of  the  bad  ones 
and  the  cutting  out  of  the  bad  spots. 
The  preparation  of  the  beans,  pork, 
and  tomato  sauce  are  all  handled  in 
co-ordination ;  aU  timed  to  come  to- 
gether at  the  right  time.    The  cans 
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are  sealed  hot,  and  the  machines 
seal  the  lid  on,  clamp  the  lid  on  so  it 
is  air-tight.  There  are  two  opera- 
tions in  this,  called  the  first  roll  and 
the  second  roll.  One  roll  clamps  the 
lid  down  and  the  second  operation 
folds  it  under.  There  is  no  solder, 
lead,  or  zinc  used  in  fastening  the 
lid  on  the  can ;  nothing  but  the  pres- 
sure of  the  tin,  the  lid  on  the  can. 
The  cans  are  then  sterilized  in  a 
large  iron  round  crate.  Gives  the 
number  of  cans  in  each  crate.  After 
they  cool  they  are  inspected  by  tak- 
ing one  can  from  three  rings  or 
crates,  and  opened  and  inspected  for 
coloring  and  general  appearance. 
The  cans  are  tiaen  put  into  ricks, 
labeled,  and  put  in  cases.  He  testi- 
fies that  the  government  inspector 
does  not  check  up  the  tin  cans  each 
day,  nor  does  he  check  up  the  labo- 
ratory each  day.  He  does  not  check 
up  every  job  lot  of  pork  that  comes 
in  there  each  day.  Says  he  doesn't 
see  how  any  mistakes  could  happen 
in  the  way  they  check  them  up,  not 
if  everybody  did  their  duty  as  he 
described,  but  if  there  is  neglect 
along  that  line  somewhere,  there  is 
a  possibility  of  it.  He  does  not 
attempt  to  describe  the  history  of 
any  particular  can  of  beans,  except 
as  it  follows  the  general  method. 
He  testifies  that  there  are  times 
when  they  are  short  of  help,  and 
they  are  replaced  as  soon  as  they 
can  get  more ;  that  in  any  system  or 
method  of  business  there  are  always 
little  hitches  from  time  to  time 
which  cannot  be  avoided.  The  cubes 
of  pork  are  handled  with  the  hanas 
of  the  employees  when  they  put  it 
in  the  can.  The  company  and  the 
government  recognize  that  there  is 
a  possibility  of  contamination  from 
the  hands  of  human  beings  coming 
in  contact  with  food  product,  and 
that  is  why  the  company  has  a  regu- 
lation that  the  employees  must  al- 
ways wash  their  hands  before  they 
handle  the  food.  Twenty  to  25  bar- 
rels of  pork  are  used  each  day.  The 
government  inspector  looks  at  the 
barrels  as  they  are  opened  up,  and 
sees  if  they  are  covered  with  brine. 
Then  he  takes  a  piece  out  of  the  bar- 
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rel  to  see  that  each  piece  is  the  same. 
During  the  day  he  walks  through  the 
plant  and  stops  at  the  tables  to  see 
what  they  are  using.  Witness  says 
there  might  be  a  possibility  of  a 
piece  of  pork  getting  by  him  that 
wasn't  right. 

Another  employee  of  defendant, 
an  analytical  chemist  in  charge  of 
the  laboratory  work  at  the  factory, 
describes  the  different  tests  that  are 
made  by  his  department  of  the  in- 
gredients which  enter  into  the  cans 
of  pork  and  beans.  He  rdates  the 
general  system  followed  by  the  com- 
pany, but  does  not  give  the  history 
of  any  particular  can  of  beans,  nor 
does  any  of  the  evidence  purport  to 
give  a  history  of  the  particular  can 
of  beans  in  controversy.  That,  of 
course,  would  be  difficult  for  either 
the  defendant  or  plaintiff,  and  less 
possible  for  plaintiff,  since  he  had 
no  opportunity  to  know  anjrthing 
about  the  process  of  manufacture. 
That  the  system  and  method  was  the 
usual  and  ordinary  system  used 
throughout  the  country  in  canning, 
and  he  knows  of  no  other  method 
more  improved,  more  sanitary,  or 
more  modem.  The  state  chemist, 
medical  men,  and  others  testifying 
as  experts,  say  that  the  method  de- 
scribed by  defendant  is  recognized 
as  being  a  sanitary  and  proper  meth- 
od of  preparing  and  canning  food 
products.  They  say,  however,  that 
there  are  occasions,  where  the  meth- 
od has  the  approval  of  the  state  de- 
partment, when  the  finished  product 
itself  is  not  up  to  the  standard  re- 
quired for  food  consumption;  that 
though  the  general  method  is  the 
best,  most  improved,  and  scientific, 
when  tiie  method  is  operated  by 
hundreds  of  employees,  deleterious 
or  unsanitary  products  might  ema- 
nate from  such  a  factory;  that  the 
success  of  the  method  depends  upon 
the  care,  skill,  and  the  efficiency  of 
the  employees ;  that  it  is  always  pos- 
sible that  sometimes  the  method  is 
not  applied  with  the  highest  skill, 
and  the  high  standard  of  the  food 
product  is  not  maintained ;  that  they 
know  of  instances  where  proper 
methods  have  been  adopted,  and  yet 


the  products  of  the  plant  adopting 
them  have  not  always  been  perfect ;. 
that  they  recognize  the  distinction 
between  the  adoption  of  a  method 
and  the  practical  carrying  out  of 
that  method  by  a  host  of  employees 
in  the  plant;  the  product  might  be 
harmful  if  the  methods  were  not 
complied  with.  They  base  their 
opinion  as  to  the  defendant's  meth- 
od being  scientific  and  proper  on 
the  assumption  that  the  testimony 
of  defendant's  manager  is  a  verity. 
Their  evidence  is :  That  after  a  caa 
of  food  has  been  sterilized,  it  must 
remain  absolutely  air-proof.  That,, 
if  the  crimping  machine  didn't  do  a 
good  job  of  fastening  the  lid  on, 
there  might  be  danger  of  reinocula- 
tion,  and  in  that  case  decomposition 
might  set  in.  If  it  did  set  in  and 
progressed  for  any  length  of  time, 
the  food  might  become  deleterious. 
It  is  necessary  to  keep  the  food 
sterilized.  That  these  bacteria  are 
dangerous.  In  the  case  of  putre- 
faction there  would  be  a  gas  form 
in  the  can  which  would  cause  a 
swelling  and  press  against  the  can. 
The  swelling  would  not  be  notice- 
able until  the  pressure  had  reached 
an  extent  that  it  overcame  the  re- 
sistance at  the  top  and  bottom  of 
the  can.  There  might  be  gas  in  the 
can  before  there  would  be  any  ex- 
ternal evidence  of  swelling. 

There  may  be  some  other  circum- 
stances having  a  bearing,  but  the- 
foregoing  is  a  summary  of  the  testi- 
mony. 

Appellee  says  for  the  purpose  of 
this  appeal  that,  in  so  far  as  the 
system  itself  is  concerned,  this  court 
may  find  that  defendant's  system 
is  as  good  as  is  customary,  usual, 
and  ordinary,  in  the  method  of  per- 
forming such  services,  provided  the 
court  or  a  jury  are  absolutely  bound 
to  believe  the  testimony  of  defend- 
ant's manager,  even  though  undis- 
puted, as  to  the  details  of  the  system 
which  he  described ;  and  that  for  a 
like  purpose  the  system  and  ma- 
terial used  was  the  usual,  general,, 
and  ordinary  system  used  through- 
out the  country  in  1916,  if  the  testi- 
mony of  defendant's  chemist,  in- 
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terested  as  he  is,  must  be  believed ; 
and  that  there  was  no  other  more 
modem  or  sanitary  method  than 
that  described.  But  it  is  argued 
that  it'  may  be  inferred  from  the 
record  that  these  beans  were  defect- 
ive, either  bebause  of  the  failure  on 
the  part  of  defendant's  employees 
to  maintain  all  of  the  sanitary  rules 
of  the  plant,  or  that  the  can  was 
not  hermetically  sealed  before  ster- 
ilization, or  subsequent  to  the  ster- 
ilization a  small  air  hole  may  have 
existed  in  the  top  of  the  can  where 
the  crimping  machine  failed  to  per- 
form its  function,  or  that  by  reason 
.of  negligence  in  preparing  the  to- 
mato sauce  the  acid  assailed  (  tiie 
metal  of  the  tin,  or  that  the  proper 
temperature  was  not  maintained 
while  the  same  was  being  sterilized ; 
that  the  different  ingredients  of  the 
can  of  beans  were  not  handled  in  co- 
ordination ;  and  that,  notwithstand- 
ing defendant's  method  of  canning, 
the  employees  may  not  have  always 
followed  the  method ;  and  that  there- 
fore there  was  opportunity  for  con- 
tamination of  the  contents  before,  or 
after,  sterilization,  and  before  the 
product  left  the  plant.  They  argue, 
too,  that  the  jury  could  have  proper- 
ly found  from  the  evidence  that 
plaintiffs  illness  was  the  result  of 
ptomaine  poisoning,  and  that  the 
cause  thereof  was  the  eating  of  the 
beans.  The  contention  is  tiiat  be- 
cause of  this  and  all  the  circum- 
stances plaintiff  made  a  prima  facie 
case,  and  that  notwithstanding  the 
defendant's  evidence  there  was  a 
question  for  tiie  jury  whether  plain- 
tiff's prima  facie  case  had  been 
negatived  or  overcome  by  defend- 
ant's evidence.  They  say,  too,  that 
if,  under  the  evidence,  defendant's 
liability  is  based  upon  a  breach  of 
warranty,  express  or  implied,  plain- 
tiff would  not  be  required  to  show 
negligence  on  the  part  of  defendant 
in  the  selection,  preparation,  and 
marketing  of  its  product.  Numer- 
ous cases  are  cited  holding  that,  in 
cases  similar  to  this,  the  case  should 
go  to  the  jury  on  both  questions  of 
implied  waritinty  and  negligence. 
Appellant  claims,  further,  that  the 
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label  on  the  can  contained  an  ex- 
press warranty,  and  that  the  implied 
warranty  was  that  the  contents  of 
the  can  were  fit  for  human  consump- 
tion, and  that  they  would  not  injure 
or  kill  the  consumer,  and  that  the 
warranties  were  breached,  to  plain- 
tiff's damage. 

Appellees  admit  and  concede  as 
follows:  "That  there  is  a  duty 
resting  upon  all  manufacturers  and 
producers  of  food  to  exercise  a  very 
high  degree  of  care  in  the  selection, 
preparation,  cooking,  canning,  pack- 
ing, and  handling  of  their  merchan- 
dise. In  fact,  many  cases  go  so  far 
as  to  hold  that  such  manufacturers 
and  canners  are  required  to  exercise 
the  highest  degree  of  care." 

We  think  such  ought  to  be  and  is 
the   rule,   that  the  «    ^ 

,  .    -      ***^>     VX.WV     w*»^    Pood— care 
highest      degree      of    required   of 

care  must  be  exer-  »^*"«'*«*«'*'- 
cised. 

1.  Without  restating  the  evidence, 
we  are  of  opinion  that  the  jury  could 
have  properly  found  therefrom  that 
the  eating  of  the  beans  by  plaintiff 
was  the  proximate  cause  of  his  ill- 
ness. As  before  stated,  the  medical 
testimony  is  to  that  effect.  The 
circumstance  that  all  those  who  ate 
the  beans  were  made  sick,  while 
those  who  did  not  partake  were  not 
ill,  is,  to  our  minds,  significant. 
There  is  doubtless  a  possibility,  or 
it  could  be  surmised,  that  it  was 
from  the  drinking  of  the  well  water, 
or  eating  canned  peaches.  The  cir- 
cumstances in  regard  to  these  mat- 
ters have  been  be-  Tn.i-aue.tion 

fore     set     out,     and     for  jury— cause 

will  not  now  be  re-  *'  *""'^"'- 
peated.     As  to  this  feature  of  the 
case,  we  think  there  was  a  jury 
question. 

2.  Counsel  for  appellee  argues  at 
considerable  length  that  there  was 
no  express  warranty.  They  arjarue, 
too,  that  there  can  be  no  warranty, 
express  or  implied,  because  there  is 
no  privity  of  contract  between  the 
defendant  and  plaintiff.  They  cite 
authorities,  some  of  which  are 
by  this  court,  to  the  further  point, 
holding,  as  appellee  claims,  that 
there  cannot  be  both  an  express  and 
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implied  warranty  involving  the 
same  subject-matter,  to  wit,  quality 
or  character  of  goods  sold;  that 
when  the  express  warranty  does 
not  provide  as  to  the  same  obliga- 
tion it  excludes  the  implied.  The 
Iowa  cases  cited  on  this  point  were 
not  cases  involving  food  producte. 
One  was  the  sale  of  a  threshing  ma- 
chine, another,  piling,  and  the  other, 
the  sale  of  sheep,  and  the  warranty 
had  to  do  with  the  breeding,  health 
of  the  sheep,  etc.  For  reasons  ap- 
pearing later  we  do  not  determine 
this  point.  The  cases  cited  by  ap- 
pellee, for  the  most  part  at  least, 
hold  that  the  action  sounds  in  tort. 
We  understand  their  argument  to 
be  that  it  is  a  tort  action,  but  they 
contend  that,  under  the  record, 
there  was  no  negligence  shown,  and 
that  their  evidence  shows  there  was 
no  negligence.  Without  citing  the 
cases  on  the  question  as  to  express 
warranty,  it  seems  to  us  that  the 
language  on  the  label  does  not  con- 
stitute an  express  warranty  that 
the  food  is  wholesome  and  fit  for 
use.  The  substance  of  it  is,  that 
the  can  contains  Van  Camp's  pork 

and  beans,  prepared 
^J-arrllSf^'^f'  with  tomato  sauce; 
11«**"lr*i-*-"      that  the  meat  has 

ment   on   can.  ,  ^      t  i 

been  inspected  and 
passed  at  an  establishment  where 
Federal  inspection  is  maintained; 
the  contents  are  ready  for  the  table ; 
directions  are  given  how  to  serve 
hot;  the  quantity,  and  where  it  is 
prepared.  From  appellant's  argu- 
ment, we  think  they  do  not  seriously 
contend  that  there  is  an  express 
warranty.  The  part  of  the  printing 
on  the  label  relied  upon  as  an  ex- 
press warranty  is,  "The  contents 
of  this  can  are  ready  for  the  table, 
and  can  be  served  hot  or  cold." 
This,  we  think,  means  no  more  than 
that  the  beans  may  be  used  without 
cooking.  Doubtless  it  should  be  con- 
strued to  mean  that  it  is  for  human 
consumption.  But  it  is  shown  in 
other  ways  that  it  was  so  prepared, 
and  that  defendant  knew  it  was 
to  be  sold  for  that  purpose.  We 
think  we  should  spend  no  more  time 
on  this  phase  of  tiie  case. 


3.  It  must  be  admitted  that  there 
is  much  confusion  in  the  authorities 
as  to  the  theory  of  the  liability  of  de- 
fendant, if  any,  in  this  class  of 
cases.  Some  of  the  cases  hbld  that 
the  action  is  bottomed  upon  negli- 
gence alone;  others  that  there  is 
an  implied  warranty;  and  still 
others  that  there  is  an  implied  war- 
ranty, and  that,  if  in  addition  it  is 
found  that  the  seller  was  negligent 
in  selling  food  producte  that  were 
dangerous  to  those  who  ate  them, 
he  would  be  liable  for  the  consequen- 
ces if,  by  proper  care,  he  could  have 
known  of  the  condition.  There  is  a 
conflict  in  the  decisions.  We  shall, 
refer  to  appellee's  cases  first.  It 
cites  Crigger  v.  Coca-Cola  Bot- 
tling Co.  132  Tenn.  545,  L.R.A. 
1916B,  877,  179  S.  W.  155, 
Ann.  Cas.  1917B,  572,  11  N. 
C.  C.  A.  359.  This  case  is  also 
cited  by  appellant.  Appellee  cites 
the  case  to  sustain  its  contention 
that  the  liability,  if  any,  is  based 
upon  negligence.  Appellant  cites 
the  same  case  to  the  proposition 
that  there  iff  an  implied  warranty, 
regardless  of  any  question  of  negli- 
gence, and,  as  we  understand  the 
argument,  to  also  show  that  actions 
of  this  kind  sound  in  tort.  In  that 
case  a  bottle  was  sold  by  the  defend- 
ant to  a  local  dealer,  and  by  him 
sold  to  plaintiff.  In  the  bottle  of 
Coca-Cola  was  a  decomposed  mouse. 
The  opinion  states  that  the  case  is 
briefed  by  defendant  on  the  question 
whether  there  is  an  implied  war- 
ranty, regardless  of  any  question 
of  negligence;  tiiat  the  declaration, 
liberally  treated,  will  admit  the 
question,  and  the  case  must  be  de- 
termined upon  that  standard.  The 
opinion  refers  to  the  Boyd  Case,  132 
Tenn.  23,  177  S.  W.  80,  as  holding 
that  want  of  contract,  or  privity, 
between  the  defendant  and  the  per- 
son injured,  constituted  no  defense, 
and  that  for  a  negligent  breach  of 
the  duty  to  exercise  care  the  defend- 
ant was  liable.  The  court  said  fur- 
ther: 

"In  the  present  case,  we  are  to 
inquire  a  step  further.  Does  this 
duty  exist  regardless  of  n^Ugenoe, 
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and  is  it  in  the  nature  of  an  implied 
warranty?  Some  of  the  cases  seem 
to  so  hold.  .  .  .  From  a  careful 
consideration  of  the  subject,  and 
after  mature  thought^  we  are  of  the 
opinion  as  follows : 

"1.  That  one  who  prepares  and 
puts  on  the  market  in  sealed  pack- 
ages, foods,  .  .  .  owes  a  high 
duty  to  the  public  in  the  care  and 
preparation  of  such  commodities, 
and  that  a  liability  will  exist,  re- 
gardless of  privity  of  contract,  to 
anyone  injured,  for  a  failure  to 
properly  safeguard  and  perform 
that  duty. 

"2.  This  liability  is  based  on  an 
omission  of  duty  or  an  act  of  neg- 
ligence, and  the  way  should  be  left 
opeir  for  the  innocent  to  escape. 
.  .  .  Negligence  is  a  necessary 
element  in  the  right  of  action,  and 
the  better  authorities  have  not  gone 
so  far  as  to  dispense  with  actual 
negligence  as  a  prerequisite  to  the 
liability.  In  fact,  there  is  no  logical 
basis  of  liability  for  personal  injury 
without  some  negligent  act  or  omis- 
sion." 

That  case  was  tried  to  a  jury,  and 
was  submitted  to  a  jury  on  the 
theory  of  negligence,  and  the  jury 
found  for  the  defendant.  The  case 
was  affirmed,  because  there  were 
sufficient  inferences  that  might  be 
drawn  from  the  facts  in  the  case  to 
sustain  the  finding  of  the  jury.  The 
case  is  cited  in  a  note  to  Swank  v. 
Battaglia,  L.R,A.1917P,  472-474,  as 
holding  that  there  is  no  implied  war- 
ranty. The  note  in  the  L.R.A.  cita- 
tion just  given,  at  page  472,  states 
that  the  late  cases  on  the  subject 
are  to  the  effect  that  the  sale  of  an 
article  for  food  raisei^  an  implied 
warranty  that  the  article  is  fit  for 
food,  and  is  not  in  an  unmerchant- 
able condition,  or  in  a  condition  ren- 
dering it  dangerous  to  be  used  for 
food — citing  a  number  of  cases  The 
Crigger  Case  is  also  cited  in  Friend 
V.  Childs  Dining  Hall  Co.  231  Mass. 
«6,  71,  5  A.L.R.  1100, 120  N.  E.  407. 
See  also  Walters  v.  United  Grocery 
Co.  51  Utah,  565,  L.R.A.1918E,  519, 
172  Pac.  473.  As  we  have  said,  as 
we  understand  appellee,  its  cases 
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are  cited  to  the  proposition  t^at 
there  is  no  implied  warranty,  but 
that  the  case  is  bottomed  upon  neg- 
ligence. The  next  case  they  cite  is 
Bishop  V.  Weber,  139  Mass.  411,  52 
Am.  Rep.  715,  1  N.  E.  154,  where 
the  court  said  that  liability  does  not 
rest  so  hiuch  upon  an  implied  con- 
tract as  upon  a  violation  or  a  neglect 
of  a  duty  voluntarily  assumed.  In 
that  case  the  action  was  brought  as 
an  action  of  tort,  and  the  court  dis- 
regarded an  amendment  in  regard 
to  an  implied  warranty.  In  Tom- 
linson  v.  Armour  &  Co.  75  N.  J.  L. 
748,  19  L.R.A.(N.S.)  923,  70  Atl. 
316,  the  court  assumed,  without  de- 
ciding, that  there  is  no  implied  war- 
ranty, but  that  there  was  a  duty 
resting  upon  the  manufacturer  to 
exercise  care,  etc. 

Nelson  v.  Armour  Packing  Co.  76 
Ark.  352,  90  S.  W.  288,  6  Ann.  Cas. 
237,  is  cited  as  holding:  "In  the 
sale  of  provisions  by  one  dealer  to 
another  in  the  course  of  general 
commercial  transactions,  the  maxim 
'caveat  emptor'  applies,  and  there 
is  no  implied  warranty  or  represen- 
tation of  quality  or  fitness,  but,  when 
articles  of  human  food  are  sold  to 
the  consumer  for  immediate  use, 
there  is  an  implied  warranty  or  rep- 
resentation that  they  are  sound  and 
fit  for  food.  Howard  v.  Emerson, 
110  Mass.  320;  114  Am.  Rep.  608; 
Giroux  V.  Stedman,  145  Mass.  439, 1 
Am.  St.  Rep.  472,  14  N.  E.  538. 
.  .  .  Unlike  covenants  as  to  the 
title  to  land,  a  warranty  upon  the 
sale  of  personal  property  does  not 
run  with  the  property.  There  is  no 
privity  of  contract  between  the 
vendor  in  one  sale,  and  the  vendees 
of  the  same  property  in  subsequent 
sales.  Each  vendee  can  resort,  as 
a  general  rule,  only  to  his  immedi- 
ate vendor.  Boyd  v.  Whitfield,  19 
Ark.  447;  Bordwell  v.  Collie,  45 
N.  Y.  494.  In  this  case  there  was  no 
privity  of  contract  between  the  ap- 
pellant and  the  appellee,  and  no 
warranty  passed  with  the  property 
from  appellee  to  appellant  through 
his  vendor." 

Appellee  also  cites,  as  sustaining 
its  claims,  Benjamin,  Sales,  7th  ed. 
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661;  Mechem,  Sales,  1356;  Tiede- 
man.  Sales,  191 ;  Plessher  v.  Cars- 
ten's  Packing  Co.  93  Wash.  48,  160 
Pac.  15,  13  N,  C.  C.  A.  173 ;  Winsor 
V.  Lombard,  18  Pick.  57;  Mesh- 
besher  v.  Channellene  Oil  &  Mfg, 
Co.  107  Minn.  104, 131  Am.  St.  Rep. 
441,  119  N.  W.  428.  Appellant  also 
says  that  the  action  sounds  in  tort, 
and  cites  the  following  cases  to  sup- 
port the  claim ;  Crigger  v.  Coca-Cola 
Bottling  Co.  132  Tenn.  545,  L.R.A. 
1916B,  877, 179  S.  W.  155,  Ann.  Cas. 
1917B,  572, 11  N.  C.  C.  A.  359 ;  Tom- 
linson  v.  Armour  &  Co.  75  N.  J.  L. 
748,  19  L.R.A.(N.S.)  923,  70  Atl. 
314 ;  Thomas  v.  Winchester,  6  N.  Y. 
397,  57  Am.  Dec.  455 ;  Bark  v.  Dix- 
son,  115  Minn.  172, 131  N.  W.  1078, 
Ann.  Cas.  1912D,  775,  3  N.  C.  C.  A. 
106;  Pantaze  v.  West,  7  Ala.  App. 
599,  61  So.  44;  Doyle  v.  Fuerst 
&  Kraemer,  129  La.  838,  40  L.R.A. 
(N.S.)  482,  56  So.  906,  Ann.  Gas. 
1913B,  1110 ;  Boyd  v.  Coca  Cola  Bot- 
tling Works,  132  Tenn.  23,  177  S. 
W.  81 ;  Parks  v.  C.  C.  Yost  Pie  Co. 
93  Kan.  334,  L.R.A.1915C,  180,  144 
Pac.  202,  7  N.  C.  C.  A.  100.  Plain- 
tiff  also  claims  that  it  is  based  upon 
a  breach  of  warranty,  citing  the  fol- 
lowing cases:  Craft  v.  Parker,  W. 
&  Co.  96  Mich.  245,  21  L.R.A.  139, 
55  N,  W.  812 ;  Truschel  v.  Dean,  77 
Ark.  546,  92  S.  W.  781 ;  Bunch  v. 
Weil,  72  Ark,  343,  65  L.R.A.  80,  80 
S.  W.  532;  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271, 15  L.R.A. 
(N.S.)  884,  126  Am.  St.  Rep.  436, 
84  N.  E.  481,  15  Ann.  Cas.  1076,  21 
Am.  Neg.  Rep.  142 ;  Van  Bracklin  v. 
Fonda,  12  Johns.  468,  7  Am.  Dec. 
339 ;  Wiedeman  v.  Keller,  171  111.  93, 
49  N.  E.  210;  Jackson  Coca  Cola 
Bottling  Co.  V.  Chapman,  106  Miss. 
864,  64  So.  791;  Nelson  v.  Armour 
Packing  Co.  76  Ark.  352,  90  S.  W. 
288,  6  Ann.  Cas.  237;  Catani  v. 
Swift  &  Co.  251  Pa.  52,  L.R.A. 
1917B,  1272,  95  Atl.  931 ;  Parks  v. 
C.  C.  Yost  Pie  Co.  93  Kan.  334, 
L.R.A.1915C,  181,  144  Pac.  202,  7 
N.  C.  C.  A.  100;  Tomlinson  v.  Ar- 
mour &  Co.  75  N.  J.  L.  748,  19 
L.R.A.(N.S.)  923-935,  70  Ati.  314; 
Ward  V.  Morehead  City  Sea  Food 
Co-  171  N,  C.  33,  87  S.  E.  958. 


He  also  contends  that  by  his  evi- 
dence he  made  a  prima  facie 
case,  and  that  he  was  entitled 
to  go  to  the  jury  on  either 
or  both  theories  of  implied  warranty^ 
and  negligence ;  that  it  was  for  the 
jury  to  say  whether  the  evidence  in- 
troduced by  defendant  had  met  the- 
prima  facie  case  made.  On  this^ 
proposition  they  cite:  Crigger  v. 
Coca-Cola  Bottling  Co.  132  Tenn. 
545,  L.R.A.1916B,  877,  179  S.  W. 
155,  Ann.  Cas.  1917B,  572,  11  N.  C. 
C.  A.  359;  Jackson  Coca-Cola 
Bottling  Co.  V.  Chapman,  106  Miss. 
864,  64  So.  791 ;  Pantaze  v.  West,  7 
Ala.  App.  599,  61  So.  42;  Doyle  v. 
Fuerst  &  Kraemer,  129  La.  838,  4a 
L.R.A.(N.S.)  480,  56  So.  906,  Ann- 
Cas.  1913B,  1110;  Roberts  V.  An- 
heuser  Busch  Brewing  Co.  211  Ma^s. 
449,  98  N.  E.  95,  96 ;  Rosenbusch  v. 
Ambrosia  Milk  Corp.  181  App.  Div* 
97,  168  N.  Y.  Supp.  505 ;  Catani  v. 
Swift  &  Co.  251  Pa.  52,  L.R.A- 
1917B,  1276,  95  Atl.  931 ;  Craft  v. 
Parker,  W.  &  Co.  96  Mich.  245,  21 
L.R.A.  139,  55  N.  W.  812 ;  Bark  v. 
Dixson,  115  Minn.  172,  131  N.  W. 
1078.  Ann.  Cas.  1912D,  775,  3  N.  C- 
C.  A.  106 ;  Freeman  v.  Schultz  Bread 
Co.  100  Misc.  528,  163  N.  Y.  Supp- 
396 ;  Greenfield  v.  Chicago  &  N.  W- 
R.  Co.  83  Iowa,  270,  49  N.  W.  95 ; 
Weber  v.  Chicago,  R.  I.  &  P.  R.  Co. 
175  Iowa,  358,  L.R.A.1918A,  626, 
151  N.  W.  852 ;  Hemmi  v.  Chicago 
G.  W.  R.  Co.  102  Iowa,  25,  70  N.  W. 
746,  2  Am.  Neg.  Rep.  128;  Thomp^ 
son  V.  Keokuk  &  W.  R.  Co.  116  Iowa, 
215,  89  N.  W.  975 ;  Larkin  v.  Chi- 
cago G.  W.  R.  Co.  118  Iowa,  657,  92 
N.  W.  891 ;  Iowa  C.  R.  Co.  v.  Hamp- 
ton Electric  Light  &  P.  Co.  123  C.  C- 
A.  283,  204  Fed.  961. 

We  shall  not  attempt  to  review  all 
of  plaintiff's  cases.  Some  of  them 
will  be  noticed.  In  Craft  v.  Parker^ 
W.  &  Co.  96  Mich.  245,  21  L,RA. 
139,  55  N.  W.  812,  the  plaintiflf 
brought  an  action  for  negligence  in 
selling  a  piece  of  rolled  bacon.  The- 
court  stated:  "A  dealer  who  sells 
food  for  consumption  impliedly  war- 
rants that  it  is  fit  for  the  purpose 
for  which  it  is  sold.  If,  in  addition 
to  this  implied  warranty,  it  is  found 
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that  he  was  negligent  in  selling 
meat  that  was  dangerous  to  those 
who  ate  it,  he  would  be  liable  for  the 
consequences  of  his  act,  ...  if 
.  .  .  by  proper  care  on  his  part 
he  could  have  known  of  its  condi- 
tion." 

In  that  cas6  it  was  held  that  the 
case  presented  was  for  the  jury. 

In  Truschel  v.  Dean,  77  Ark.  546, 
92  S.  W.  781,  it  is  held :  "Where 
the  purchaser  has  no  opportunity  to 
inspect  [foods] ,  there  is  an  implied 
warranty  that  they  are  ...  fit 
for  the  purposes  for  which  they  are 
ordinarily  used ;  and  when  they  are, 
under  such  circumstances,  pur- 
chased for  a  particular  purpose 
known  to  the  seller,  there  is  an  im- 
plied warranty  that  they  are  fit  for 
that  purpose." 

In  Wiedeman  v.  Keller,  171  111. 
93,  49  N.  E.  210,  it  is  said :  "Where 
.  .  .  articles  of  food  are  pur- 
chased from  a  retail  dealer  for  im- 
mediate consumption,  the  conse- 
quences resulting  from  the  purchase 
of  an  unsound  article  may  be  so  seri- 
ous, and  may  prove  so  disastrous  to 
the  health  and  life  of  the  consumer, 
that  public  safety  demands  that 
there  should  be  an  implied  warranty 
on  the  part  of  the  vendor  that  the 
article  sold  is  sound  and  fit  for  the 
use  for  which  it  was  purchased.  It 
may  be  said  that  the  rule  is  a  harsh 
one;  but,  as  a  general  rule,  in  the 
sale  of  provisions  the  vendor  has  so 
many  more  facilities  for  ascertain- 
ing the  soundness  or  unsoundness  of 
the  article  offered  for  sale  than  are 
possessed  by  the  purchaser,  that  it  is 
much  safer  to  hold  the  vendor  liable 
than  it  would  be  to  compel  the  pur- 
chaser to  assume  the  risk." 

In  that  case,  however,  the  vendor 
was  a  retail  dealer,  and  as  such  sold 
the  meat  to  plaintiff.  The  words 
**for  immediate  consumption"  have 
less  significance  where  the  sale  is  by 
the  manufacturer,  rather  than  by 
the  dealer  to  the  consumer. 

In  Jackson  Coca  Cola  Bottling  Co. 
V.  Chapman,  106  Miss.  864,  64  So. 
791,  another  mouse  case,  where  a 
moose  was  found  in  a  bottle  of  Coca- 
Cola,   the   court  said:     "When   a 
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manufacturer  makes,  bottles,  and 
sells  to  the  retail  trade,  to  be  again 
sold  to  the  general  public,  a  bever- 
age represented  to  be  refreshing  and 
harmless,  he  is  under  the  legal  duty 
to  see  to  it  that  in  the  process  of 
bottling  n6  foreign  substance  shall 
be  mixed  with  the  beverage,  which, 
if  taken  into  the  human  stomach, 
will  be  injurious." 

In  Nelson  v.  Armour  Packing  Co. 
76  Ark.  352,  90  S.  W.  288,  6  Ann. 
Cas.  237,  it  was  held  that,  in  the 
sale  of  provisions  by  one  dealer  to 
another  in  the  course  of  general 
business  transactions,  the  maxim 
"caveat  emptor"  applies,  but  when 
articles  of  human  food  are  sold  to 
the  customer  for  immediate  use 
there  is  an  implied  warranty  or  rep- 
resentation that  they  are  sound  and 
fit  for  food. 

In  Catani  v.  Swift  &  Co.  251  Pa. 
52,  L.R.A.1917B,  1272,  95  Atl.  931, 
the  Wiedeman  Case  is  quoted  with  ^ 
approval,  the  action  being  based  up-  * 
on  disease  arising  from  the  eating 
of  diseased  pork.  The  court  further 
says:  "In  this  case,  however,  the 
appellee  was  a  regular  retail  dealer, 
and  as  such  he  sold  the  meat  to  ap- 
pellant for  domestic  use.  .  .  . 
Under  the  law,  as  it  seems  to  be 
settled  in  this  country,  as  the  meat 
turned  out  to  be  unwholesome,  he  is 
liable,  although  he  was  not  aware 
that  it  was  diseased,  when  he  sold  it 
to  the  appellant.  .  .  .  The  rem- 
edies of  injured  consumers  ought 
not  be  made  to  depend  upon  the  in- 
tricacies of  the  law  of  sales.  The 
obligation  of  the  manufacturer 
should  not  be  based  alone  upon 
privity  of  contract.  It  should  rest 
.  .  .  upon  'the  demands  of  social 
justice.'  The  producer  should  be 
held  responsible  for  the  results  of 
negligent  acts  which  he  can  readily 
foresee.  .  .  .  The  meat  packer 
who  fails  to  inspect  his  products  for 
poisonous  parasites  or  ingredients 
knows  that  poison  will  poison,  and 
that  the  persons  to  be  poisoned 
through  his  neglect  will  be  those 
who  eat  his  products;  .  .  .  the 
natural,  probable,  and  almost  inva- 
riable result  of  his  negligence  will 
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be  injury  to  the  consumer,  and,  in 
my  opinion,  every  consideration  of 
law  and  public  policy  requires  that 
the  consumer  should  have  a  remedy, 
.  .  .  Under  the  foregoing  prin- 
ciples governing  the  sale  of  articles 
of  food,  a  prima  fatie  case  is  made 
out  by  proof  that  the  meat  sold  by 
the  defendant  was  diseased,  and 
caused  the  death  of  plaintiff's  hus- 
band. It  was  not  necessary  to  go 
farther  and  prove  defendant  knew 
the  food  was  unwholesome.  .  .  • 
It  was  bound  to  know  that  the  meat 
was  unwholesome  and  unfit  for  food, 
and  this  duty  was  not  performed  by 
merely  showing  an  inspection  .  .  . 
by  United  States  government  in- 
spectors." 

Other  cases  go  as  far  as  this  last 
one.  Farrell  v.  Manhattan  Market 
Co.  198  Mass.  271,  15  L.R.A.(N.S.) 
884,  126  Am.  St.  Rep.  436,  84  N.  E. 
481, 15  Ann.  Gas.  1077,  21  Am.  Neg. 
Rep.  142;  Van  Bracklin  v.  Fonda, 
12  Johns.  468,  7  Am.  Dec.  339. 

In  the  case  of  Parks  v.  C.  C.  Yost 
Pie  Co.  93  Kan.  334,  L.R.A.1915C, 
179, 181, 144  Pac.  202,  7  N.  C.  C.  A. 
100,  the  plaintiff  came  to  his  death 
from  ptomaine  poisoning  resulting 
from  eating  a  pie  manufactured  by 
the  defendant  pie  company,  sold  to 
a  retail  grocer,  who  in  turn  sold  it 
to  the  plaintiff.  The  court  says: 
"A  manufacturer  or  dealer  who  puts 
human  food  upon  the  market  for 
sale  of  food  for  human  consumption, 
does  so  upon  an  implied  representa- 
tion that  it  is  wholesome  for  human 
consumption.  Practically  he  must 
know  it  is  fit,  or  take  the  conse- 
quences if  it  proves  destructive." 

In  Ward  v.  Morehead  City  Sea 
Food  Co.  171  N.  C.  33,  87  S.  E.  958, 
the  court  says:  "The  authorities 
are  numerous  that  there  is  an  im- 
plied warranty,  that  runs  with  the 
sale  of  food  for  human  consumption, 
that  it  is  fit  for  food,  and  not  dan- 
gerous and  deleterious" — citing 
Watson  V.  Augusta  Brewing  Co. 
124  Ga.  121,  1  L.R.A.(N.S.)  1178, 
110  Am.  St.  Rep.  157,  52  S.  E.  152, 
19  Am.  Neg.  Rep.  107. 

The    following   case    holds   that 


there  can  be  no  action  based  upon 
breach  of  warranty,  because  there  is 
no  privity  of  contract  between  the 
original  manufacturer  and  the  con- 
sumer who  purchases  from  the  re- 
tailer: Freeman  v.  Schultz,  100 
Misc.  528,  163  N.  Y.  Supp.  396. 

In  Bark  v.  Dixson,  115  Minn.  172,. 
131  N.  W.  1078,  Ann.  Cas.  1912D,. 
775,  3  N.  C.  C.  A.  106,  the  complaint 
was  drawn  both  to  fit  the  theory  of 
implied  warranty  and  the  theory  of 
negligence.  The  answer  was  a  gen- 
eral denial.  The  court  said:  "It 
does  not  seem  important  whether 
the  action  was  based  on  negligence,, 
or  on  a  contract  and  breach  of  im- 
plied warranty.  The  evidence  was 
sufficient  to  sustain  the  verdict  on 
either  theory." 

That  was  a  case  where  defendant 
furnished  plaintiff,  their  employee^ 
tainted  meat  as  food. 

In  Boyd  v.  Coca-Cola  Bottling 
Works,  132  Tenn.  23,  177  S.  W.  80,. 
the  court,  said :  "When  the  manu- 
facturer of  this  beverage  undertook 
to  place  it  on  the  market  in  sealed 
bottles,  intending  it  to  be  purchased 
and  taken  into  the  human  stomach,, 
under  such  circumstances  that  nei- 
ther the  dealer  nor  the  consumer 
had  opportunity  for  knowledge  of 
its  contents,  he  likewise  assumed  the 
duty  of  exercising  care  to  see  there 
was  nothing  unwholesome  or  inju- 
rious contained  in  said  bottles.  For 
a  negligent  breach  of  this  duty,  the 
manufacturer  became  liable  to  the 
person  damaged  thereby.  .  .  . 
Some  of  the  cases  place  the  liability 
on  the  grounds  heretofore  stated; 
others  place  it  on  pure  food  stat- 
utes; others  say  there  is  an  implied 
warranty  when  goods  are  dispensed 
in  original  packages,  which  is  avail- 
able to  all  damaged  by  their  use; 
and  another  case  says  that  the  liabil- 
ity rests  upon  the  demands  of  social 
justice.  .  .  .  Upon  whatever 
ground  the  liability  of  such  manu- 
facturer to  the  ultimate  consumer 
is  placed,  the  result  is  eminently  sat- 
isfactory, conducive  to  the  public 
welfare,  and  one  which  we  approve.*' 

In  Parks  v.  C.  C.  Yost  Pie  Co.  9a 
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Kan.  334,  L.R.A.1915C,  179,  180, 
144  Pac.  202,  7  N.  C-  C.  A.  100: 
"The  degree  of  care  required  of  a 
manufacturer  or  dealer  in  human 
food  for  immediate  consumption  is 
much  greater,  by  reason  of  the  fear- 
ful consequences  which  may  result 
from  what  would  be  slight  negli- 
gence in  manufacturing  or  selling 
food  for  animals.  In  the  latter,  a 
higher  degree  of  care  should  be  re- 
quired than  in  manufacturing  or 
selling  ordinary  articles  of  com- 
merce. A  manufacturer  or  dealer 
who  puts  human  food  upon  the 
market  for  sale,  or  for  immediate 
consumption,  does  so  upon  the  im- 
plied representation  that  it  is  whole- 
some for  human  consumption. 
Practically  he  must  know  it  is  fit,  or 
take  the  consequences  if  it  proves 
destructive." 

From  the  decisions,  and  partic- 
ularly the  later  decisions,  we  think 

there  is  an  implied 

«Int^"o?  fltSr...  warranty    as    con- 

tended  by  plain- 
tiff, and  that  the  question  as  to 
privity  is  not  controlling.  The  case 
should  have  gone  to  the  jury  on  that 
question.  We  are  of  opinion,  too, 
that  on  the  whole  case  there  was 
sufficient  evidence  to  take  the  case  to 
the  jury  on  the  question  of  negli- 
gence, and  that  it  was  for  the  jury 
to  say  whether  plaintiff's  prima 
facie  case  had  been  negatived  or 
overcome  by  the  testimony  intro- 
duced on  behalf  of  the  defendant. 

^  ^,  ,  ,  The  court  erred  in 
-fm^STd'^iVl"   requiring     plaintiff 

neffifff^ce.  *<>  ^lect  as  between 

implied  warranty 
and  negligence.  While  it  is  true 
that  no  particular  act  of  negligence 
is  shown  by  plaintiff,  in  the  very 
nature  of  the  case  that  could  not  be 
done.  It  is  also  true  that,  according 
to  the  defendant's  evidence,  its  plant 
and  method  of  manufacture  are 
good, — probably  as  good  as  any; 
still,  it  does  appear  that  the  method 
was  not  always  adhered  to  by  de- 
fendant's employees.  We  think, 
from  all  the  circumstances  shown 
by  the  evidence,  the  jury  could  have 
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properly  inferred  and  found  that 
the  can  of  beans  in 
question,    and    per-  5SSt*1S;S!:;ifect 
haps  a  batch,  as  one  »'  i*'®*^*^  S**"f 

of    defendant's    wit-    Sutnafactnre. 

nesses  calls  it,  were 
defective.  Take  the  two  Coca-Cola 
cases  before  cited,  where  a  decom- 
posed mouse  was  found  in  a  sealed 
bottle*of  the  fluid;  the  defendant's 
evidence  tended  to  show  care  on  the 
part  of  the  company  in  bottling  the 
product.  In  one  of  the  cases  it  was 
shown  the  bottles  were  inspected 
under  an  electric  light;  that  they 
were  finally  inspected  after  being 
capped  or  corked;  that  the  bottles 
were  thoroughly  cleansed;  that  the 
fluid  was  strained  into  the  bottle 
through  a  fine  strainer,  and  so  on. 
If  all  these  precautions  had  been 
taken  at  the  particular  time  when 
the  bottles  in  question  were  filled 
and  corked,  it  would  seem  improb- 
able, if,  indeed,  not  impossible,  that 
a  mouse  could  get  into  the  bottle. 
On  the  other  hand,  it  would,  of 
course,  be  impossible  for  a  mouse  to 
get  into  the  bottle  after  it  was 
corked  up,  and  after  it  left  the  fac- 
tory, and  yet  the  mouse  was  in  the 
bottle.  Could  the  court  say,  as  a 
matter  of  law,  that  the  mouse  did 
not  get  into  the  bottle  during  the 
process  of  manufacture?  We  think 
not.  The  jury,  under  all  the  circum- 
stances, would  have  been  justified  in 
inferring  and  finding  that  some  of 
the  things  usually  done,  in  the  bot- 
tler's method  to  prevent  foreign 
substances  getting  into  the  bottle, 
were  not  done.  In  other  words,  the 
circumstances  were  such  that  it 
would  be  for  the  jury  to  determine 
which  was  the  more  reasonable 
probability.  That  case  was  submit- 
ted to  the  jury,  and  the  court  said, 
in  the  Crigger  Case :  "In  the  pres- 
ent case,  the  mouse  might  have  got- 
ten into  the  bottle  by  some  unavoid- 
able accident,  but  proper  inspection 
should  have  disclosed  the  fact,  and, 
if  in  the  light  of  the  finding  by  the 
jury  it  were  fairly  inferable  that 
the  mouse  was  bottled  up  at  the 
bottling  company  plant,  we  would 
consider  it  our  duty  to  reverse  the 
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case  because  of  the  high  duty  rest- 
ing on  the  defendant.  ...  In 
view  of  the  extraordinary  care 
shown  to  exist  at  the  bottling  plant 
and  the  verdict  of  the  jury,  it  may 
be  that  this  thing  occurred  without 
the  fault  of  the  defendant.  There 
are  sufficient  inferences  that  may 
be  drawn  from  the  facts  ;to  sustain 
the  finding.*'  *  •  ^ 

In  the  instant  case  there  was 
nothing  in  the  appearance  of  tke 
can  to  put  plaintiff  or  his  mother 
upon  inquiry.  The  can  seemed  to 
be  all  right.  It  had  been,  in  fact, 
freshly  manufactured,  no  swelling 
of  the  ends  appeared,  the  label  on 
the  can  was  not  old  or  soiled, — at 
least,  there  is  no  evidence  that  it 
was, — and  the  evidence  shows  that 
it  appeared  to  be  all  right. 

4.  It  is  next  contended  by  appel- 
lant that,  if  the  liability  of  defend- 
ant is  based  upon  tort,  plaintiff  may 
rely  upon  the  prima  facie  case  of 
negligence  arising  from  the  sick- 
ness caused  by  eating  the  beans, 
where  it  is  shown,  as  it  was  in  the 
instant  case,  that  all  of  the  instru- 
mentalities and  materials  used  by 
the  defendant  in  the  preparation  of 
its  pork  and  beans  were  wholly 
within  the  control  and  under  the 
management  of  the  defendant— 
wholly  beyond  the  knowledge  of 
plaintiff;  that  the  injury  sustained 
was  unusual,  and  not  such  an  injury 
as  ordinarily  occurs  where  proper 
care  has  been  exercised  by  the  de- 
fendant in  the  selection  of  mate- 
rials, and  in  the  preparation  and 
marketing  thereof.  We  are  not  cit- 
ed to  any  Iowa  cases  holding  that 
this  doctrine  applies  in  this  kind  of 
a  case,  and  we  do  not  find  that  the 
exact  proposition  has  ever  been  de- 
termined by  this  court.  There  are 
cases,  however,  holding  that  the 
doctrine  does  not  apply.  In  the  in- 
stant case,  the  facts  were  all  in  de- 
fendant's possession  as  much  as 
they  are  in  a  fire  case,  so  that  the 
same  reason  for  the  rule  exists  in 
this  case  as  in  such  a  case.  It  is 
true  that  in  fire  cases  the  prima 
facie  case  is  provided  by  statute.  In 
the  case  at  bar  we  have  already 


seen,  and  appellee  concedes,  tiiat  a 
.  high  degree  of  care  is  imposed  upon 
defendant  in  the  preparation  of 
food  products  for  human  consump- 
tion. We  hold  that  under  the  record 
in  this  case  plaintiff 

made  a  prima  facie  SJi?.ye»*S;- 
ease,  and  that  it  was  prim«  facie  €«•« 
for  the  jury  to  say  p?oo't*"'  ""^ 
whether  such  prima 
facie  case  was  met  or  overcome  by 
the  evidence  introduced  on  behalf  of 
the  defendant. 

In  Freeman  v.  Schultz  Bread  Co. 
100  Misc.  528,  163  N.  Y.  Supp.  396, 
the  plaintiff,  thirteen  years  of  age, 
while  starting  to  eat  a  piece  of  bread 
which  he  had  bitten  from  a  slice  cut 
from  a  whole  loaf,  bit  into  a  nail 
which  was  in  the  loaf,  below  the 
surface,  and  as  a  result  lost  two 
teeth.  The  loaf  was  made  by  the 
defendant  and  sold  to  the  grocer, 
from  whom  it  was  purchased  by  the 
plaintiff's  sister.  It  was  established 
that  there  were  no  nails  in  the  plain- 
tiff's home  or  in  the  grocer's  store 
with  which  the  loaf  could  have  come 
in  contact.  The  defendant  offered 
no  evidence,  but  rested  at  the  close 
of  the  plaintiff's  case,  claiming  that 
the  plaintiff  was  bound  to  trace  the 
manufacture  of  the  loaf  and  show 
that  the  nail  was  put  in,  or  permit- 
ted to  be  put  in,  the  loaf,  through 
some  neglect  of  the  defendant  in  the 
process  of  manufacture.  The  court 
in  this  case  found  that  the  doctrine 
of  prima  facie  case  applied,  and 
there  was  sufficient  evidence  to  take 
the  case  to  the  jury,  and  that  the 
verdict  for  the  plaintiff  was  jus- 
tified. In  the  Crigger  Case,  supra, 
the  doctrine  was  not  referred  to  as 
such,  but  the  facts  were  similar,  and 
it  was  held  to  be  a  jury  question. 

In  Rosenbusch  v.  Ambrosia  Milk 
Corp.  181  App.  Div.  97,  168  N.  Y. 
Supp.  505,  the  court  said:  "The 
plaintiff  rested  on  proof  that  she 
was  poisoned  by  the  *mammala'  thus 
prepared  and  placed  on  the  market 
by  the  defendant.  She  offered  no 
other  evidence  tending  to  show  neg* 
ligence  on  the  part  of  the  defendant 
excepting  the  representations  made 
by  it  on  the  labels  and  in  circulan* 
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There  is,  therefore,  no  express  evi- 
dence that  the  'mammala'  was  in  the 
same  condition  when  administered 
to  the  plaintiff  as  when  it  was  placed 
in  the  can  by  the  defendant.  This 
presents  a  novel,  interesting  ques- 
tion of  law  as  to  whether  the  evi- 
dence was  sufficient  to  make  out  a 
prima  facie  case  of  negligence  on 
the  part  of  the  defendant." 

In  Catani  v.  Swift  &  Co.  251  Pa. 
52,  L.R.A.1917B,  1276,  95  Atl.  931, 
the  court  held  that  in  the  sale  of 
articles  of  food  a  prima  facie  case  is 
made  out  by  proof  that  the  meat 
sold  by  defendant  was  diseased  and 
caused  th^  death  of  plaintiff's  hus- 
band. 

In  Jackson  Coca  Cola  Bottling  Co. 
V.  Chapman,  106  Miss.  864,  64  So. 
791,  plaintiff  showed  that  he  was 
made  ill  by  drinking  Coca-Cola  from 
a  bottle  in  which  was  contained  a 
decomposed  mouse.  Defendant's 
evidence  was  that  its  system  was 
complete.  Held  a  jury  question.  As 
to  the  fire  cases  under  the  statute, 
appellant  cites  Greenfield  v.  Chicago 
&  N.  W.  R.  Co.  83  Iowa,  270,  49  N. 
W.  95. 

In  Dail  v.  Taylor,  151  N.  C.  284, 
28  L.R.A.(N.S.)  949,  66  S.  E.  135, 
it  was  held  that  the  mere  explosion 
of  one  bottle  of  Coca-Cola,  resulting 
in  personal  injury,  did  not  entitle 
plaintiff  t#  go  to  the  jury  on  the 
question  of  negligence,  but  it  was 
held  that  proof  of  like  explosions  at 
about  the  same  time  was  sufficient 
to  take  the  case  to  the  jury.  The 
court  held  that  negligence  could  be 
proved  circumstantially,  and  that, 
if  the  facts  proved  establish  the 
more  reasonable  probability  of  de- 
fendant's negligence,  the  case  could 
not  be  withdrawn  from  the  jury, 
though  there  might  be  a  possibility 
of  accident  arising  under  the  evi- 
dence. In  the  note  to  that  case  it 
is  said  that  the  fact  negligence  on 
the  part  of  a  seller  or  manufacturer 
is  not  made  out  from  the  mere  fact 
that  personal  injury  resulted  from 
the  use  of  the  article  sold  or  manu- 
factured was,  with  little  or  no  dis- 
enssion,  declared  to  be  the  law  in 
certain  cases  citing  them. 


Appellee  cites  HoUingsworth  v. 
Midwest  Serum  Co.  183  Iowa,  280, 
162  N.  W.  620,  14  N.  C.  C.  A.  880. 
The  question  in  that  case  was 
whether  defendant,  having  violated 
a  statute,  was  necessarily  negligent. 
The  statute  did  not  make  the  pro- 
ducer a  warrantor  of  results.  Hu- 
man life  was  not  at  stake,  so  that 
under  such  circumstances  the  ques- 
tion of  implied  warranty  would 
probably  not  apply  at  all.  A  higher 
degree  of  care  would  be  required 
where  food  is  sold  for  human  con- 
sumption. We  make  a  distinction 
between  food  products  which  are 
canned,  bottled,  or  wrapped  in  such 
a  way  that  the  contents  and  the  con- 
dition thereof  may  not  be  known  to 
the  purchaser  until  opened  for  use 
by  the  consumer,  and  products 
which  are  not  so  put  up,  and  the  con- 
dition of  which  is  observable.  Even 
in  the  latter  case,  cases  might  arise 
where  the  seller  would  be  liable. 

Walters  v.  United  Grocery  Co.  51 
Utah,  565,  L.R.A.1918E,  519,  172 
Pac.  473.  We  are  of  opinion  that 
the  duty  of  a  manufacturer  to  see 
to  it  that  food  products  put  out  by 
him  are  wholesome,  and  the  implied 
warranty  that  such  products  are  fit 
for  use,  run  with  the  sale,  and  to  the 
public,  for  the  benefit  of  the  consum- 
er, rather  than  to  the  wholesaler  or 
retailer,  and  that  the  question  of 
privity  of  contract  in  sales  is  not 
controlling,  and  does  not  apply  in 
such  a  case. 

If  we  call  it  a  duty  to  use  care  in 
the  preparation  and  manufacture, 
then,  in  that  sense,  a  breach  of  that 
duty  would  constitute  negligence. 
Or  it  may  be  treated  as  a  represen- 
tation or  a  warranty  that,  because 
of  the  sacredness  of  human  life, 
food  products  so  put  out  are  whole- 
some. In  either  event,  a  failure  in 
this  respect  is  a  breach  of  duty  and 
a  breach  of  warranty,  and  the  plain- 
tiff, suing,  may  rely  on  either  or 
both,  and  when  he  makes  a  prima 
facie  case  he  is  entitled  to  go  to  the 
jury  on  the  question  as  to  whether 
defendant's  evidence  negatives 
plaintiff's  prima  facie  case.  As 
said  in  the  Boyd  Case,  132  Tenn. 
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23,  177  S.  W.  80 :  "Upon  whatever 
ground  the  liability  of  such  a  manu- 
facturer to  the  ultimate  consumer 
is  placed,  the  result  is  eminently  sat- 
isfactory, conducive  to  the  public 
welfare,  and  one  which  we  approve. 
For  an  interesting  discussion  of 
this  subject  and  the  citation  of 
many  cases,  see  Iowa  Law  Bulletin, 
vol.  5,  p.  86. 

6.  Appellant  contends  that  the 
court  erred  in  excluding  evidence  of 
other  defective  cans  of  beans.  If  the 
evidence  is  connected  up  so  as  to 
show  that  the  offered  evidence  had 
reference  to  purchases  out  of  the 
same  consignment,  or  batch,  we  see 

no  reason  why  the 
evidence  is  not  ad- 
missible. It  is  not 
necessarily  evidence 
of  other  acts  of  neg- 
ligence. We  think  it  has  a  bearing 
on  the  question  of  negligence.  That 
is  the  theory  of  the  Dail  Case,  supra. 
The  evidence  shows  that  defendant 
was  producing  35,000,000  cans  a 
year,  or  several  thousand  an  hour; 
that,  at  least  on  one  occasion,  an  en- 
tire batch  was  found  defective. 
Though  it  appears  that  defendant's 
method  or  system  is  good,  yet  hu- 
man agencies  which  are  not  always 
absolutely  dependable  were  relied 
upon  to  carry  out  the  system.  See 
also,  on  the  question  as  to  evidence 
of  other  defective  cans.  Ward  v. 
Morehead  City  Sea  Food  Co.  171  N. 
C.  33,  87  S.  E.  958 ;  Craft  v.  Parker, 
W.  &  Co.  96  Mich.  245,  21  L.R.A. 
139,  55  N.  W.  812;  Kennedy  v. 
Plank,  120  Wis.  197,  97  N.  W.  896 ; 
State  V.  Good,  56  W.  Va.  215,  49  S. 
E.  121. 

6.  The  question  of  caveat  emptor 
has  been  referred  to  in  some  of  the 
cases  heretofore  cited.  In  the  ear- 
lier cases^  and  perhaps  followed  by 


some  of  the  later  ones,  when  a  per- 
son went  to  market  with  a  market 
basket  on  his  arm,  and  could  ex- 
amine the  food,  the  doctrine  was 
held  to  apply,  in  the  absence  of  a 
warranty.    But  the  business  of  can- 
ning food  products  of  almost  every 
kind  has  increased  enormously  in 
recent  years.    The  purchaser  has  no 
opportunity  of  examination,   until 
opened  for  use,  and,  under  the  cir- 
cumstances of  this  case,  we  think 
the    doctrine    does 
not    apply.      It    is  |i";7j;sr;jf 
possible  that  when  pncabnity  to 
Mrs.     Davis     pur-  Jr„t."*"'  ""*  *"" 
chased  this  can,  had  • 

it  had  the  appearance  of  being  old, 
and  the  label  soiled,  or  the  ends 
swollen,  or  something  of  that  kind, 
the  doctrine  might  apply. 

For  the  reasons  given,  the  judg- 
ment is  reversed  and  remanded  for 
a  new  trial. 

Weaver,  Ch.  J.,  and  Ladd,  Evans, 
Gaynor,  and  Stevens,  JJ.,  concur. 

Salinger,  J.,  dissenting: 

In  my  view,  the  only  question  to 
be  decided  is  whether  defendant  has 
used  the  highest  degree  of  care.  I 
think  it  has  shown  conclusively  that 
it  used  such  care. 

Petition  for  rehearing  denied. 


NOTE. 

Generally  as  to  liability  of  manu- 
facturer or  packer  of  defective  article 
for  injury  to  person  or  property  of 
ultimate  consumer  who  purchased 
from  a  middleman,  see  the  annotation 
following  WiNDRAM  Mpg.  Co.  v.  Bos- 
ton Blacking  Co.  post,  672,  and  for 
cases  dealing  specifically  with  foods, 
see  III.  b,  2   (c)   of  that  annotation. 
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V. 

W.  G.  CLARK. 

Alabama  Supreme  Court -^AprU  7,  1921m 

(205  Ala.  678,  89  So.  64.) 

Food  —  warranty  of  beverage  to  consumer. 

One  purchasing  from  a  retailer  a  bottled  beverage,  who  is  made  sick 
by  the  presence  of  a  fly  in  it,  cannot  maintain  an  action  of  contract  against 
the  manufacturer  as  upon  implied  warranty. 

[See  note  on  this  question  beginning  on  page  672.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jeffer- 
son County  (Evans,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  defendant's  act  in  putting  upon  the  market  a  beverage  con- 
taining flies.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.    Percy,   Benners^  &  Burr,     an  intermediate  dealer,  and  who  was 


for  appellant: 

The  basis  of  defendant's  liability 
is  not  that  of  insurer,  but  failure  to 
use  due  care. 

Crigger  v.  Coca-Cola  Bottling  Co. 
132  Tenn.  545,  L.R.A.1916B,  877,  179 
S.  W.  155,  Ann.  Cas.  1917B,  572,  11 
N.  C.  C.  A.  359;  Bradfield  v.  Atlanta 
Coca-Cola  Bottling  Co.  24  Ga.  App. 
€57,  101  S.  E.  776;  Brown  v.  Mar- 
shall, 47  Mich.  576,  41  Am.  Rep.  733, 
11  N.  W.  392;  Bishop  v.  Weber,  139 
Mass.  411,  52  Am.  Rep.  715,  1  N.  E. 
154;  Merrill  v.  Hodson,  88  Conn.  314, 
L.R.A.1915B,  481,  91  Atl.  533,  Ann. 
Cas.  1916D,  917;  Sheffer  v.  Willough- 
hy,  163  111.  518,  34  L.R.A.  464.  54  Am. 
St.  Rep.  483,  45  N.  E.  253;  Valeri  v. 
Pullman  Co.  218  Fed.  522;  Dothan 
Cherb-Cola  Bottling  Co.  v.  Weeks,  16 
Ala.  App.  639,  80  So.  734*  Travis  v. 
Louisville  &  N.  R.  Co.  183  Ala.  415,  62 
So.  851;  Green  v.  Ashland  Water  Co. 
101  Wis.  258,  43  L.R.A.  117,  70  Am. 
St,  Rep.  911,  77  N.  W.  725;  Tomlinson 
V.  Armour  &  Co.  75  N.  J.  L.  748,  19 
L.R.A.{N.S.)   923,  70  Atl.  314. 

Mr.  T«  A.  Saulsberry  also  for  ap- 
pellant. 

Messrs.  Burgin  &  Jenkins  for  ap- 
pellee. 

Anderson,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

The  question  involved  upon  thrs 
appeal  is  whether  or  not  this  de- 
fendant, who  prepared  and  put 
upon  the  market  a  bottle  of  bever- 
age, purchased  by  the  plaintiff  from 


made  sick  from  drinking  same  be- 
cause it  contained  a  fly,  is  liable  in 
an  action  ex  contractu  as  for  the 
breach  of  an  implied  warranty,  or 
plaintiff  is  confined' to  an  action  of 
tort  for  negligence. 

The  warranty  of  the  seller  of  per- 
sonal property  does  not,  as  a  rule, 
impose  any  liability  upon  him  as  to 
third  persons  who  are  in  no  way  a 
party  to  the  contract.  24  R.  C.  L. 
p.  158,  §  431.  The  common-law  doc- 
trine of  covenants  running  with  the 
land  applies  only  to  real  estate,  and 
it  is  well  settled  as  a  common-law 
rule  that  the  benefit  of  a  warranty 
does  not  run  with  the  chattel  on  its 
resale  so  as  to  give  the  subpurchaser 
any  right  of  action  thereon  as 
against  the  original  seller.  24  R.  C. 
L.  p.  159 ;  Salle  v.  Light,  4  Ala.  700, 
39  Am.  Dec.  317. 

It  is  also  stated  as  a  rule  of  law 
that  a  manufacturer  or  seller  is  not 
liable  to  third  persons  who  have  no 
contractual  relations  with  him  for 
negligence  in  the  construction, 
manufacture,  or  sale  of  articles 
manufactured  or  sold.  To  this  rule 
the  courts  have  very  generally  rec- 
ognized exceptions  as  to  articles  of 
a  dangerous  or  obnoxious  character, 
unwholesome  foods,  etc.  Jones  v. 
Gulf  States  Steel  Co.  206  Ala.  291, 
88  So.  21. 
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As  it  ordinarily  is  stated,  an  act 
of  negligence  of  a  manufacturer  or 
seller,  which  is  inuninently  danger- 
ous to  the  life  or  health  of  mankind, 
and  which  is  committed  in  the  prep- 
aration or  sale  of  an  article  intended 
to  preserve,  destroy,  or  affect  hu- 
man life,  is  actionable  by  third  per- 
sons who  suffer  from  the  negli- 
gence regardless  of  the  privity  of 
contract.  The  basis  for  this  rule, 
however,  is  found  in  tort,  and  not  in 
contract. 

"It  has  been  observed  that  the 
real  ground  of  liability  of  the  seller 
to  an  ultimate  consumer  is,  more 
properly  speaking,  a  duty  one  owes 
to  the  public  not  to  put  out  articles 
to  be  sold  upon  the  markets  for  use 
injurious  in  their  nature,  of  which 
the  general  public  have  not  means 
of  inspection  to  protect  themselves." 
24  R.  C.  L.  §  806,  p.  514 ;  Crigger  v. 
Coca-Cola  Bottling  Co.  132  Tenn. 
545,  L.R.A.1916B,  877,  179  S.  W. 
155,  Ann.  Cas.  1917B,  572,  11  N.  C. 
C.  A.  359;  Olds  Motor  Works  v. 
Shaffer,  145  Ky.  616,  37  L.R.A. 
(N.S.)  560,  140  S.  W.  1047,  Ann. 
Cas.  1913B,  689,  3  N.  C.  C.  A.  79 ; 
Valeri  v.  Pullman  Co.  (D.  C.)  218 
Fed.  519. 

The  case  of  Dothan  Chero-Cola 
Bottling  Co.  V.  Weeks,  16  Ala.  App. 
639,  80  So.  734,  by  the  Alabama 
court  of  appeals,  and  which  seems  to 
have  been  followed  by  the  trial 
court,  is  not  in  line  with  the  best- 
considered  cases.  Indeed,  the  only 
case  which  we  have  found  that 
supports  the  holding  in  said  case  is 
the  Mississippi  case  of  Jackson 
Coca  Cola  Bottling  Co.  v.  Chap- 
man, 106  Miss.  864,  64  So.  791. 
This  case  seems  to  be  rested  ex- 
clusively upon  the  case  of  Watson 
V.  Augusta  Brewing  Co.  124  Ga. 
121,  1  L.R.A.(N.S.)  1178,  110  Am. 
St.  Rep.  157,  52  S.  E.  152,  19  Am. 
Neg.  Rep.  107.  We  do  not  con- 
strue this  Watson  Case,  supra, 
as  holding  that  the  plaintiff  could 
recover  upon  an  implied  warranty, 
as  it  is  there  said:  ''The  duty  not 
negligently  to  injure  is  due  by  the 
manufacturer,  in  a  case  of  the  par- 
ticular character  of  the  one  under 


consideration,  not  merely  to  tibe 
dealer  to  whom  he  sells  his  product, 
but  to  the  general  public  for  whom 
his  wares  are  intended"— citing 
Blood  Balm  Co.  v.  Cooper,  83  Ga. 
457,  5  L.R.A.  612,  20  Am.  St.  Rep. 
324,  10  S.  E.  118. 

The  opinion  in  this  last  case  is 
also  in  line  with  the  authorities 
which  hold  that  the  plaintiff  must 
recover  in  tort,  and  not  contract,  as 
the  opinion  says:  ''The  liability  of 
the  plaintiff  in  error  to  the  person 
injured  arises  not  by  contract,  but 
for  a  wrong  committed  by  the  pro- 
prietor in  the  prescription  and 
direction  as  to  the  dose  that  should 
be  taken.*' 

Our  recent  case  of  Bellingrath  y. 
Anderson,  203  Ala.  62,  82  So.  22, 
was  an  action  in  tort  for  the  negli- 
gence of  the  defendant,  who  was  the 
manufacturer  of  the  beverage. 

The  action  of  the  trial  court  in 
overruling  the  defendants'  demurrer 

to  amend  count  1,  Food-w«rr««ty 
as   well    as   in    in-  ®«  bever«»e  to 
structions  given  and  *'•■*■'■'■•'• 
refused,  did  not  conform  to  the  law, 
and  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  is 
remanded. 

Sayre,  Gardner,  and  Miller,  JJ., 

concur. 

A  petition  for  rehearing  having 
been  filed,  Anderson,  Ch.  J.,  on  May 
12,  1921,  handed  down  the  follow- 
ing additional  opinion: 

Counsel^  in  brief  for  rehearing 
have  cited  the  case  of  Mazetti  v. 
Armour  &  Co.  75  Wash.  622,  48 
L.R.A.(N.S.)  213,  135  Pac.  633, 
Ann.  Cas.  1915C,  140,  as  supporting 
the  Dothan  Chero-Cola  Case,  16  Ala. 
App.  639,  80  So.  734,  and  the  Missis- 
sippi case  of  Jackson  Coca  Cola 
Bottling  Co.  V.  Chapnmn,  106  Miss. 
864,  64  So.  791.  This  case  was  not 
cited  upon  the  original  consideration 
of  this  case,  and  was  not  discovered 
by  the  court  upon  the  investigation 
of  this  question.  It  does  support  the 
two  cases  supra,  and  opposes  the 
present  holding ;  but  it  is  not  in  line 
with  the  great  weight  of  authority. 


1 
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BIRMINGHAM  CHBRO*GOLA 

{t05  Aim.  $78,  B9 

including  our  own  case  of  Jones  v. 
Gulf  States  Steel  Co.  205  Ala.  291, 
88  So.  21.  An  examination  of  the 
note  in  48  L.R.A.(N.S.)  213,  where 
said  Washington  case  is  reported, 
and  previous  notes  there  referred  to, 
^w^ill  show  that  this  case  is  opposed 
by  the  great  weight  of  authority. 

The  application  for  rehearing  is 
overruled. 

Sayre,  Gardner,  and  MUler,  JJ., 
concur. 


BOTTUNG  GO.  v.  CLARK, 

B:  $h) 

VOTE. 
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The  general  question  of  the  liability 
of  a  manufacturer  or  packer  of  defect- 
ive articles,  for  injury  to  person  or 
property  of  an  ultimate  consumer  who 
has  purchased  through  a  middleman, 
is  the  subject  of  an  annotation  follow- 
ing WiNDRAM  Mfg.  Co.  v.  Boston 
Blacking  Co.  post,  672.  The  majo- 
rity of  the  cases  dealing  with  unwhole- 
some food  will  be  found  treated  in 
subd.  III.  b.  2  (c)  of  that  annotation. 


WINDRAM  MANUFACTURING  COMPANY,  Appt, 

V. 

BOSTON  BLACKING  COMPANY. 

Mas8a€ihti9eUa  Supreme  Judicial  Court -^  June  2,  1021. 

(—  Mass.  — ,  131  N.  E.  454.) 

NegUgence  —  article  likely  to  cause  injury  to  property. 

1.  A  manufacturer  of  an  article  not  inherently  dangerous  owes  no 
duty  to  persons  with  whom  he  has  no  contractual  relations  because  the 
article  is  likely  to  cause  loss  to  property  if  it  is  carelessly  prepared. 

[See  note  on  this  question  beginning  on  page  672.] 


Pleading  —   allegation   of   careless- 
ness  —  effect. 

2.  An  allegation,  in  an  action  for 
losses  caused  by  defective  cement 
manufactured  by  defendant,  that  de- 
fendant carelessly  and  negligently 
manufactured  and  mixed  it,  is  equiv- 
alent legally  to  a  statement  that  de- 
fendant owed  plaintiff  a  duty  to  exer- 
cise reasonable  care  in  making  the 
cement,   and  failed  to  perform  that 

duty. 

• 

Negligence    —     defective    manufac- 
tured article  —  liability. 

3.  A  manufacturer  of  an  article  is 
not,  as  a  rule,  liable  for  negligence  in 
its  manufacture  to  a  third  person 
with  whom  he  has  no  contractual  re- 
lations. 

[See  24  R.  C.  L.  512.] 


—  liability  for  fraud. 

4.  A  manufacturer  of  an  article 
likely  to  cause  injury  to  property  may 
be  liable  to  persons  with  whom  he 
has  no  contract  relations,  on  the 
ground  of  fraud,  if  he  made  misrep^ 
resentations  likely  to  mislead,  or  em« 
ployed  artifice,  or  actively  concealed 
defects,  or  used  other  means  to  throw 
plaintiff  off  his  guard. 

[See  24  R.  C.  L.  518,  519.] 

—  failure  to  disclose  facts. 

5.  Mere  failure  by  a  manufacturer 
to  disclose  known  facts  with  respect 
to  his  product,  which  may  render  it 
dangerous  to  goods  upon  which  it  is 
used,  does  not  amount  to  fraud  which 
will  render  him  liable  for  losses  caused 
by  use  of  the  product,  by  persons 
with  whom  he  has  no  contractual  re- 
lations. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Suffolk 
County  in  favor  of  defendant  in  an  action  brought  to  recover  damages 
for  losses  alleged  to  have  been  caused  by  the  use  of  cement  negligently 
manufactured  by  it.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  6.  Philip  Wardner,  for  appel- 
lant: 

Whether  a  person  is  liable  for  neg- 
ligently injuring  another,  either  in 
person  or  property,  depends  on  the 
law  of  negligence,  irrespective  of 
whether  or  not  the  defendant's  act 
or  omission  arose  out  of,  or  in  con- 
nection with,  a  contract  with  a  third 
person. 

Osborn  v.  Morgan,  180  Mass.  102, 
39  Am.  Rep.  437;  McDonald  v.  Snell- 
ing,  14  Allen,  290,  92  Am.  Dec.  768; 
Thomas  v.  Winchester,  6  N.  Y.  897, 
57  Am.  Dec.  455;  Davidson  v.  Nichols, 
11  Allen,  514;  Bergeron  v.  Forest, 
238  Mass.  392,  124  N.  E.  74;  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  503,  19 
Eng.  Rul.  Gas.  81;  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455 ; 
MacPherson  v.  Buick  Motor  Car  Co. 
217  N.  Y.  382,  L.R.A.1916F,  696,  111 
N.  E.  1050,  Ann.  Cas.  1916C,  440,  13 
N.  C.  C.  A.  1029;  Bickford  v.  Rich- 
ards, 154  Mass.  168,  26  Am.  St.  Rep. 
224,  27  N.  E.  1014;  Barabe  v.  Duhkop 
Oven  Co.  231  Mass.  466,  121  N.  E.  415, 
19  N.  C.  C.  A.  961. 

Messrs.  Sherman  L.  Whipple,  Loth« 
rop  Withingtoiiy  and  William  J.  Pike, 
for  appellee: 

The  general  rule  both  in  this  coun- 
try and  in  England  is  that  a  con- 
tractor, manufacturer,  or  vendor  is 
not  liable  to  third  parties  who  have 
no  contractual  relations  with  him, 
for  negligence  in  the  construction, 
manufacture,  or  sale  of  the  articles 
he  handles. 

Winterbottom  v.  Wright,  10  Mees. 
&  W.  109,  152  Eng.  Reprint,  402; 
Davidson  v.  Nichols,  11  Allen,  514; 
Lebourdais  v.  Vitrified  Wheel  Co.  194 
Mass.  841,  80  N.  E.  482;  Thomas  v. 
Lane,  221  Mass.  447,  L.R.A.1916F, 
1077,  109  N.  E.  363;  Huset  v.  J.  L 
Case  Threshing  Mach.  Co.  61  L.R.A. 
303,  57  C.  C.  A.  237,  120  Fed.  865; 
Gearing  v.  Berkson,  223  Mass.  257, 
L.R.A.1916D,  1006,  111  N.  E.  785; 
Burnham  v.  Lincoln,  225  Mass.  408, 
114  N.  E.  715. 

The  mere  allegation  that  the  ce- 
ment was  of  a  "deleterious  and  dan- 
gerous character"  is  insufficient  to 
bring  it  within  any  of  the  exceptions 
to  the  general  rule. 

Burnham  v.  Lincoln,  225  Mass.  408, 
114  N.  E.  715;  Lebourdais  v.  Vitri- 
fied  Wheel  Co.  194  Mass.  341,  80  N.  E. 
482;  Kusick  v.  Thomdike  &  Hix,  224 
Mass.  418,  112  N.  E.  1025;  Davidson 
V.  Nichols,  11  Allen,  514;  Wellington 


v.  Downer  Kerosene  Oil  Co.  104  Mass. 
64;  Boston  &  A.  R.  Co.  v.  Shanly,  107 
Mass.  568;  Flynn  v.  Butler,  189  Mass. 
377,  75  N.  E.  730;  Carter  v.  Towne,  9a 
Mass.  567,  96  Am.  Dec.  682;  Bishop 
v.  Weber,  139  Mass.  411,  52  Am.  Rep. 
715,  1  N.  E.  154;  Norton  v.  Sewall, 
106  Mass.  143,  8  Am.  Rep.  298;  Huset 
V.  J.  I.  Case  Threshing  Mach.  Co.  61 
L.R.A.  308,  57  C.  C.  A.  237,  120  Fed. 
871;  Galbraith  v.  Illinois  Steel  Co.  2 
L.R.A.(N.S.)  799,  66  C.  C.  A,  359,  138 
Fed.  485;  MacPherson  v.  Buick  Motor 
Co.  217  N.  Y.  882,  L.R.A.1916F,  696, 
111  N.  E.  1050,  Ann.  Cas.  1916C,  440, 
13  N.  C.  C.  A.  1029;  Johnson  v.  Cadil- 
lac Motor  Car  Co.  8  A.L.R.  1023,  — 
C.  C.  A.  — ,  261  Fed.  878;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195,  25 
L.  ed.  621;  Thornhill  v.  Carpenter- 
Morton  Co.  220  Mass.  593,  108  N.  E. 
474;  Barabe  v.  Duhkop  Oven  Co.  231 
Mass.  466,  121  N.  E.  415,  19  N.  C.  C. 
A.  961. 

De  Courcy,  J.,  delivered  the  opin- 
ion of  the  court : 

The  first  count  in  the  amended 
declaration  alleges  in  substance  that 
the  plaintiff  was  engaged  in  the 
business  of  pasting  linings  to  fab- 
rics by  means  of  machinery,  using  in 
the  process  a  paste,  or  cement,  which 
it  purchased  from  one  Ellis;  that 
the  defendant  manufactured  the  ce- 
ment for  Ellis,  and  was  aware  that 
it  was  to  be  so  used  by  the  plaintiff ; 
and  that  said  blacking  company  neg- 
ligently  manufactured  and  mixed 
the  paste,  so  that  it  injured  the 
fabrics  on  which  it  was  used,  to  the 
pecuniary  loss  of  the  plaintiff. 

The  allegation  that  the  defendant 
"carelessly  and  negligently"  manu- 
factured and  mixed  the  cement  js 
equivalent,  legally,  to  a  statement 
that  the  defendant 
owed  to  the  plaintiff  Tif^aSSn  of 
a  duty  to  exercise  ^1ir't'#**""***" 

•^  ,  _  ,        effect. 

reasonable   care   m 

making  the  cement,  and  failed  to 

perform  that  duty.     Bergeron   v. 

Forest,  233  Mass.  392,  399,  124  N 

E.  74.    The  long-established  general 

rule  is  that  the  manufacturer  of  an 

article  is  not  liable 

lor  negligence  in  its  dlS?cS%e^^««w. 

manufacture    to    a  '•nlu^f,^  •'***■• 

third    person    with 

whom  he  has  no  contractual  rela* 
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tions.  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109,  152  Eng.  Reprint» 
402 ;  Huset  v.  J.  I.  Case  Threshing 
Mach.  Co.  61  L.R.A.  803,  57  C.  C.  A. 
237,  120  Fed.  865;  Davidson  v. 
Nichols,  11  Allen,  514;  Lebourdais 
V.  Vitrified  Wheel  Co.  194  Mass.  341, 
80  N.  E.  482 ;  Tompkins  v.  Quaker 
Oats  Co.  237  Mass.  — ,  131  N.  E. 
456.  See  cases  collected  in  1  Ann. 
Cas.  755,  note ;  24  R.  C.  L.  512 ;  48 
L.R.A.(N.S.)  213,  note.  Whatever 
legal  obligation  the  defendant  may 
be  under  to  its  customer,  Ellis,  does 
not  extend  to  subvendees.  See 
Leavitt  v.  Fiberloid  Co.  196  Mass. 
440,  444,  15  L.R.A.(N.S.)  855,  82 
N.  E.  682;  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271, 15  L.R.A. 
(N.S.)  884,  126  Am.  St.  Rep.  436, 
84  N.  E.  481,  15  Ann.  Cas.  1076,  21 
Am.  Neg.  Rep.  142;  Gearing  v. 
Berkson,  223  Mass.  257,  260,  L.R.A. 
1916D,  1006,  111  N.  E.  785.  The 
plaintiff  has  not  stated  a  cause  of 
action  in  the  first  count. 

The  second  count  contains  an  al- 
legation that  "the  defendant  in  such 
a  way  manufactured  and  mixed  and 
put  such  materials  into  the  cement 
.  .  .  that  said  cement  was,  as  the 
defendant  was  well  aware,  of  a  dele- 
terious and  dangerous  character, 
and  certain  to  injure  the  fabrics  and 
linings  to  which  it  should  be  applied 
by  the  plaintiff." 

Apparently  it  is  sought  thereby  to 
bring  the  case  within  a  recognized 
exception  to  the  above  general  rule. 
As  that  exception  ordinarily  is  stat- 
ed: "An  act  of  negligence  of  a 
manufacturer  or  seller  which  is  im- 
minently dangerous  to  the  life  or 
health  of  mankind,  and  which  is 
committed  in  the  preparation  or 
sale  of  an  article  intended  to  pre- 
serve, destroy,  or  affect  human  life, 
is  actionable  by  third  persons  who 
suffer  from  the  negligence,  regard- 
less of  privity  of  contract."  24  R. 
C.  L.  512 ;  Carter  v.  Towne,  98  Mass, 
567,  96  Am.  Dec.  682 ;  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass. 
64;  Wilson  v.  J.  G.  &  B.  S.  Ferguson 
Co.  214  Mass.  265,  101  N.  E.  381 ; 
Thomhill  v«  Carpenter-Morton  Co. 
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220  Mass.  593,  108  N.  E.  474;  1 
Ann.  Cas.  755,  note. 

A  tendency  appears  in  some  re- 
cent cases  to  extend  the  class  of  "in- 
herently dangerous"  articles,  so  as 
to  include  not  only  those  that  in 
their  ordinary  state  are  dangerous 
to  health  and  safety,  such  as  poisons 
and  explosives,  but  also  those  that 
are  reasonably  certain  to  place  life 
and  limb  in  peril  because  of  negli- 
gent preparation.  MacPherson  v. 
Buick  Motor  Co.  217  N.  Y.  382, 
L.R.A.1916F,  696,  111  N.  E.  1050, 
Ann.  Cas.  1916C,  440,  13  N.  C.  C.  A. 
1029 ;  Johnson  v.  Cadillac  Motor  Car 
Co.  8  A.L.R.  1023,  —  C.  C.  A.  — , 
261  Fed.  878 ;  Krahn  v.  J.  L.  Owens, 
Co.  125  Minn.  33, 145  N.  W.  626,  51 
L.R.A.(N.S.)  650;  Ann.  Cas.  1917E, 
584,  note.  No  authority  has  been 
called  to  our  attention  which  im- 
poses a  common-law  duty  of  care 
toward  strangers  to  the  contract, 
upon  the  maker  of  an  article  which 
is     not     inherently  article  iiueiy 

dangerous,      but      is    to  c«u«e   injury 

likely  to  cause  a  loss  *"  ^'«'-'*'^- 
to  property  because  of  careless  prep- 
aration.   See  Lukens  v.  Freiund,  27 
Kan.  664,  41  Am.  Rep.  429. 

The  second  count  also  includes  an 
element  distinct  from  negligence, 
and  quite  apart  from  the  contract  of 
sale,  namely,  that  of  scienter.  For 
the  purposes  of  the  demurrer  we 
must  assume  that  the  defendant 
knew  that  this  product  was  made  for 
the  sole  use  of  the  plaintiff,  and  was 
aware  that,  by  reason  of  its  (the  de- 
fendant's) negligence  in  the  process 
of  manufacture,  the  cement  was  cer- 
tain to  injure  the  fabrics  of  the 
plaintiff.  This  has  some  of  the 
characteristics  of  an  intentional 
tort,  for  which  a  wrongdoer  is  liable 
unless  he  has  a  legal  justification; 
but  the  declaration  falls  short  of 
that  charge.  There  is  present  no 
allegation  of  a  representation  made 
by  the  defendant,  either  by  word  or 
conduct,  which  might  mislead;  no 
averment  of  any  artifice  employed, 
or  of  active  concealment  of  defects; 
no  alleged  utterance  of  a  half  truth 
which  is  in  effect  a  lie,  or  the  use  of 
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^liability  for 
fraud. 


other  means  to  throw  the  plaintiff 

off  his  guard;  any 
of  which  might  be 
sufficient  to  prevent 
the  application  of  the  general  rule 
as  to  nondisclosure,  and  render  the 
defendant  guilty  of  fraud.  Lang- 
ridge  V.  Levy,  2  Mees.  &  W.  519, 150 
Eng.  Reprint,  863,  6  L.  J.  Exch.  N. 
S.  137 ;  George  v.  Skivington,  L.  R.  5 
Exch.  1,  39  L.  J.  Exch.  N.  S.  8,  21 
L.  T.  N.  S.  495,  18  Week.  Rep.  118 ; 
Burns  v.  Dockray,  156  Mass.  135,  30 
N.  E.  551;  Roberts  v.  Anheuser 
Busch  Brewing  Asso.  211  Mass.  449, 
98  N.  E.  95 ;  Thomhill  v.  Carpenter- 
Morton  Co.  supra;  Kuelling  v.  Rod- 
erick Lean  Mfg.  Co.  183  N.  Y.  78,  2 
L.R.A.(N.S.)  303,  111  Am.  St.  Rep. 
691,  75  N.  E.  1098,  5  Ann.  Cas.  124, 
19  Am.  Neg.  Rep.  407,  and  cases 
cited;  Woodward  v.  Miller,  119  Ga. 
618,  64  L.R.A.  932,  100  Am.  St. 
Rep.  188,  46  S.  E.  847;  Skinn  v. 
Reutter,  135  Mich.  57,  63  L.R.A. 
743,  106  Am.  St.  Rep.  384,  97  N. 
W.  152, 15  Am.  Neg.  Rep.  86;  Lewis 
V.  Terry,  111  Cal.  39,  31  L.R.A.  220, 
52  Am.  St.  Rep.  146,  43  Pac.  398; 
Huset  V.  J.  I.  Case  Threshing  Mach. 
Co.  61  L.R.A.  303,  57  C.  C.  A.  237, 
120  Fed.  865,  871. 


Mere  silence  on  the  part  of  the 
defendant  is  all  that  is  charged. 
But  failure  to  dis- 
close   known    facts  sf^V^.'e  JJct.. 
does  not  amount  to 
fraud,  and  is  not  the  basis  of  an 
action  for  deceit,  unless  the  parties 
stand  in  such  relation  to  one  another 
that  one  is  under  legal  or  equitable 
obligation  to  communicate  the  facts 
to  the  other. 

"It  may  now  be  said  to  be  firmly 
established  that  silence  as  to  matters 
which  there  is  no  duty,  original  or 
supervening,  to  divulge,  however 
actionable  a  positive  misrepresenta- 
tion of  such  matters  may  be,  and 
however  censurable  in  foro  consci- 
entise  even  the  withholding  of  them 
may  be,  subjects  the  party  observ- 
ing silence  to  no  legal  liability  what- 
ever.'* Bower,  Actionable  Nondis- 
closure, 135;  Potts  V.  Chapin,  133 
Mass.  276;  Van  Houten  v.  Morse, 
162  Mass.  414,  417,  26  L.R.A.  430, 
44  Am.  St.  Rep.  373,  38  N.  E.  705 ; 
Phinney  v.  Friedman,  224  Mass. 
531,  533, 113  N.  E.  285. 

The  demurrer  was  sustained 
rightly;  and  the  judgment  for  the 
defendant  must  be  affirmed. 

So  ordered. 


ANNOTATION. 


Liability  of  manufacturer  or  packer  of  defective  article  for  injury  to  person 
or  property  of  ultimate  consumer,  who  purchased  from  a  middleman. 


I.  Scope  and  introduction,  672. 
II.  General  rule,  674. 
III.  Exceptions: 

a.  In  general,  683. 

b.  Articles     intended     for    human 

consumption : 

1.  Drugs  and  medicines,  686. 

2.  Food  and  beverages: 

(a)  In  general,  088. 

(b)  Foods,  68 J. 

(c)  Tobacco,  695. 

(d)  Beverages,  696. 

J.   Scope  and  introdfuction. 

As  to  liability  of  seller  of  article 
not  inherently  dangerous,  for  personal 
injuries  to  the  buyer  due  to  the 
defective  or  dangerous  condition  of 
the  article,  see  the  annotation  follow- 


III.— -continued. 

c.  Oils    and    other    explosive    sub- 

stances, 698. 

d.  Weapons,  700. 

e.  Automobiles,  701. 

f.  Miscellaneous  articles,   704. 

g.  Liability  under  statute,  705. 

h.  Liability    on    theory    of    false 

representations,  707. 
i.  Liability   on   theory   of   implied 

warranty,  709. 

ing  S.  H.  Kress  &  Co.  v.  Lindsey,  18 
A.L.R.  1170. 

The  present  annotation  is  confined 
strictly  to  the  precise  question  in- 
dicated in  the  title,  and  does  not  treat 
generally  the  broad  question  of  lia* 
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bility  to  all  third  persons.  In  other 
words,  the  cases  included  are  in  the 
main  confined  to  those  which  involve 
the  liability  of  a  manufacturer,  pack- 
er, or  bottler,  etc.,  to  a  third  person, 
who  has  purchased  from  one  to  whom 
the  manufacturer  had  sold  for  pur- 
poses of  resale,  and  who  consequently 
is  not  in  contractual  relations  with 
the  manufacturer,  etc.  This  limita- 
tion excludes  that  great  mass  of  cases 
which  determine  a  manufacturer's 
liability  to  an  employee  of  an  immedi- 
ate purchaser,  as  well  as  cases  where 
the  injury  was  to  a  member  of  the 
purchaser's  family,  and  in  which  the 
attempt,  was  to  hold  the  purchaser's 
immediate  vendor.  In  the  excluded 
class  of  cases  the  element  of  contract- 
ual relations,  which  is  absent  in  the 
decisions  treated  herein,  is  often  ac- 
corded a  different  status,  which  enters 
materially  into  the  decisions. 

Applying  the  principle  that  action- 
able negligence  exists  only  when  one 
injures  another  to  whom  he  owes  some 
duty,  express  or  implied,  of  exercising 
care  or  skill,  the  courts  have  generally 
held  that  ordinarily  a  manufacturer 
is  not  liable  to  third  persons  with 
whom  he  is  not  in  contractual  relation 
for  negligence  in  the  construction, 
manufacturing,  or  vending  of  the  ar- 
ticles or  things  which  he  handles  or  in 
which  he  deals,  especially  if  the  ar- 
ticle causing  the  injury  complained 
of  is  not  in  its  nature  inherently  dan- 
gerous, or  is  not  known  to  be  defective 
or  dangerous.  But  there  are  excep- 
tions to  the  general  rule,  it  having 
been  held  that  under  some  circum- 
stances one  may  owe  a  duty  not  im- 
posed by  contract — such,  for  instance, 
as  where  the  article  or  instrumentality 
causing  an  injury  is  one  imminently 
or  inherently  dangerous,  or  where  it 
is  known  to  be  defective,  or  where 
there  is  fraud  or  concealment.  In  con- 
nection with  the  exception  in  case  of 
inherently  dangerous  articles  it  is  per- 
haps worthy  of  note  at  this  point  that 
the  decisions  are  not  very  clear  as  to 
the  criterion  by  which  one  may  deter- 
mine what  is  or  what  is  not  an  immi- 
nently, intrinsically,  inherently,  or  es- 
sentially dangerous  article  within  the 
meaning  of  the  exception  to  the  rule, 
17  A.L.R.— 43. 


as  distinguished  from  common  articles 
generally  regarded  as  harmless,  and 
which  consequently  fall  within  the 
general  rule.  In  other  words,  an  ex- 
amination of  the  cases  leaves  the  im- 
pression that  there  is  some  confusion 
as  to  what  is  meant  by  the  terms 
"imminently"  or  "inherently^'-  dan- 
gerous to  human  life,  i.  e.,  whether 
articles  should  be  so  designated  be- 
cause of  the  fact  that  they  are  gen- 
erally regarded  as  dangerous  to 
human  life  in  and  of  themselves, 
without  reference  to  any  defect, 
or  whether  such  terms  include  classes 
of  articles  which,  whether  danger- 
ous in  themselves  or  not,  are,  by 
reason  of  their  nature  or  the  manner 
of  their  use,  peculiarly  susceptible  of 
becoming  dangerous  when  defective. 
The  former  theory  has  been  adopted  in 
a  number  of  cases  (for  example,  see 
Kuelling  v.  Roderick  Lean  Mfg.  Co. 
(1903)  88  App.  Div.  309,  84  N.  Y. 
Supp.  622,  as  quoted  infra,  II.),  but  it 
is  submitted  that  the  other  is  the  true 
theory  and  the  one  which  should  be 
applied  in  determining  liability  in  the 
class  of  cases  under  consideration  in 
this  annotation.  To  illustrate,  it  is 
generally  conceded  that  a  gun  is  in  it- 
self an  inherently  dangerous  art^le,  so 
as  to  bring  it  within  the  exception  to 
the  general  rule  that  the  manufacturer 
of  a  defective  article  is  not  liable  for 
injury  to  the  person  or  property  of  an 
ultimate  consumer,  with  whom  he  is 
not  in  privity  of  contract,  because  of 
the  fact  that  the  gun  was  purchased 
by  the  injured  party  from  a  middle- 
man ;  while,  on  the  other  hand,  an  ar- 
ticle such  as  foodstuffs,  which,  while 
not  in  itself  inherently  dangerous  to 
human  life,  undoubtedly  often  is  when 
it  has  been  improperly  or  negligently 
prepared  for  human  consumption,  is 
nevertheless  not  within  the  exception, 
if  we  adhere  to  the  theory  that  the  ex- 
ception applies  only  in  case  of  an  ar- 
ticle inherently  dangerous  in  itself. 
The  adoption  of  that  theory  of  the  ex- 
ception makes  it  necessary  to  adopt  an 
independent  exception  if  foodstuffs 
are  to  be  taken  out  of  the  rule,  as  they 
generally  are,  whereas,  under  the 
other  theory,  no  independent  or  addi- 
tional exception  is  necessary  to  take 
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them  out  of  the  rule,  since  foodstuffs, 
while  not  in  themselves,  and  independ- 
ently of  defects,  dangerous,  are  pe- 
culiarly susceptible  of  becoming  dan- 
gerous when  defective ;  hence  the  duty 
of  the  packer,  even  toward  persons  not 
in  privity,  to  guard  against  defects. 

Many  of  the  cases  do,  in  effect  at 
least,  sustain  the  latter  theory,  which 
regards  the  peculiar  susceptibility  of 
the  class  of  articles  to  which  the  one 
in  question  belongs  to  become  danger- 
ous when  defective,  whether  danger- 
ous or  harmless  when  not  defective,  as 
the  criterion  of  the  applicability  of  the 
exception  to  the  general  rule. 

II.  General  rule. 

It  is  well  settled  that  as  a  general 
rule  a  manufacturer  or  seller  of  a  de- 
fective article  is  not  liable  for  injuries 
to  the  person  or  property  of  an  ulti- 
mate consumer  who  has  purchased 
from  a  middleman,  unless  the  article 
was  inherently  dangerous  to  life  or 
property,  the  theory  being  that,  in  the 
absence  of  contractual  relations  be- 
tween the  parties,  no  liability  can  be 
predicated  upon  the  manufacturer's 
or  seller's  negligence ;  at  least,  where 
the  wrongful  act  or  acts  are  not  known 
at  the. time,  and  the  article  is  not  im- 
mediately dangerous  to  third  persons. 
The  following  cases  recognize  the  rule 
that  where  there  is  neither  fraud  nor 
privity  of  contract,  there  can  be  no 
recovery  unless  the  defective  article 
was  imminently  dangerous : 

United  States.  —  National  Sav. 
Bank  v.  Ward  (1879)  100  U.  S.  195, 
25  L.  ed.  621;  Goodlander  Mill  Co. 
V.  Standard  Oil  Co.  (1894)  27  L.R.A. 
583,  11  C.  C.  A.  253,  24  U.  S.  App. 
7,  63  Fed.  400;  Huset  v.  J.  I.  Case 
Thrashing  Mach.  Co.  (1903)  61  L.R.A. 
303,  57  C.  C.  A.  237,  120  Fed.  865; 
Cadillac  Motor  Car  Co.  v.  Johnson 
(1915)  L.R.A.1915E,  287,  137  C.  C.  A. 
279,  221  Fed.  801,  Ann.  Cas.  1917E, 
581,  on  subsequent  appeal  in  (1919) 
8  A.L.R.  1023,  —  C.  C.  A.  — ,  261 
Fed.  878;  Ketterer  v.  Armour  &  Co. 
(1917)  L.R.A.1918D,  798,  160  C.  C.  A. 
Ill,  247  Fed.  921;  Herman  v.  Mark- 
ham  Air  Rifle  Co.  (1918)  258  Fed.  475. 

Alabiima.  —  Birmingham   Chero- 


Cola  Bottling  Co.  v.  Clark  (reported 
herewith)  ante,  667. 

California. — Catlin  v.  Union  Oil  Co. 
(1916)  31  Cal.  App.  597,  161  Pac.  29. 

Massachusetts. — Davidson  v.  Nich- 
ols (1866)  11  Allen,  514;  Kusick  v. 
Thorndike  &  Hix  (1916)  224  Mass.  418, 
112  N.  E.  1025;  Windram  Mpg.  Co.  v. 
Boston  Blacking  Co.  (reported  here- 
with) ante,  669;  Tompkins  v.  Quaker 
Oats  Co.  (1921)  —  Mass.  — ,  131  N.  E. 
456. 

Michigan. — ^Gerkin  v.  Brown  &  S. 
Co.  (1913)  177  Mich.  45,  48  L.R.A. 
(N.S.)  224v  143  N.  W.  48,  4  N.  C.  C.  A. 
254.  See  Stowell  v.  Standard  Oil  Co. 
(1905)  139  Mich.  18,  102  N.  W.  227, 
17  Am.  Neg.  Rep.  569. 

Mississippi. — Pillars  v.  R.  J.  Reyn- 
olds Tobacco  Co.  (1918)  117  Miss.  490, 
78  So.  365. 

Missouri.  —  See  Kearse  v.  Seyb 
(1919)  200  Mo.  App.  645,  209  S.  W. 
635. 

New  Mexico. — See  Wood  v.  Sloan 
(1915)  20  N.  M.  127,  L.R.A.1915E, 
766,  148  Pac.  507,  12  N.  C.  C.  A.  562. 

New  York. — Swan  v.  Jackson  (1889) 
55  Hun,  194,  7  N.  Y.  Supp.  821 ;  Kuel- 
ling  V.  Roderick  Lean  Mfg.  Co.  (1903) 
88  App.  Div.  809,  84  N.  Y.  Supp.  622 ; 
Field  V.  Empire  Case  Goods  Co.  (1917) 
179  App.  Div.  253, 166  N.  Y.  Supp.  509 : 
Byers  v.  Flushova'^ve  Co.  (1916)  160 
N.  Y.  Supp.  1050. 

Oklahoma. — Ford  Motor  Co.  v.  Live- 
say  (1916)  61  Okla.  231,  160  Pac.  901. 

Rhode  Island. — Slattery  v.  Colgate 
(1903)  25  R.  I.  220,  55  Atl.  639,  14  Am. 
Neg.  Rep.  467. 

Tennessee.  —  Burkett  v.  Studebaker 
Bros.  Mfg.  Co.  (1912)  126  Tenn.  467, 
150  S.  W.  421;  Liggett  v.  M.  Tobacco 
Co.  V.  Cannon  (1915)  132  Tenn.  419, 
L.R.A.1916A,  940,  178  S.  W.  1009,  Ann. 
Cas.  1917A,  179;  Walls  v.  McConnell 
Furniture  Co.  (1914)  5  Tenn.  C.  C.  A. 
367 ;  St.  Louis  Fireworks  Co.  v.  Wilson 
(1915)  5  Tenn.  CCA.  388,  affirmed 
by  supreme  court  in  1915. 

Wasliington. — See  Mazetti  v.  Ar- 
mour &  Co.  (1913)  75  Wash.  622,  48 
L.R.A.(N.S.)  213,  135  Pac.  633,  Ann. 
Cas.  1915C,  140. 

Wisconsin. — Hasbrouck  v.  Armour 
&  Co.  (1909)  139  Wis.  357,  28  L.R.A. 
(N.S.)  876,  121  N.  W.  157,  21  Am.  Neg. 
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Hep.  430;  Kerwin  v.  Chippewa  Shoe 
Mfgr.  Co.  (1916)  168  Wis.  428,  L.R.A. 
1916B,  1188,  157  N.  W.  1101,  18  N.  C. 
C.  A.  801. 

England. — ^Blacker  v.  Lake  &  Elliott 
(1912)  106  L.  T.  N.  S.  533;  Bates  v. 
Batey  &  Co.  [1913]  3  K.  B.  351,  82 
L.  J.  K.  B.  N.  S.  963,  108  L.  T.  N.  S. 
1036,  29  Times  L.  R.  616. 

In  Catlin  v.  Union  Oil  Co.  (Cal. 
App.)  supra,  the  court  stated  the  rule 
as  follows:  "When  there  is  no  privity 
of  contract  between  the  first  wrong- 
doer an^  the  person  suffering  damage, 
concerning  things  which  carry  no 
menace  or  threat  of  probable  damage 
to  third  persons,  the  liability  of  the 
first  party  will  extend  no  further  than 
to  his  immediate  co-contractor.  This 
rule  applies  generally  to  cases  where 
breach  of  contract  has  been  committed 
in  the  furnishing  of  merchandise,  or 
building  of  tools,  machines,  et  cetera, 
which  in  their  very  nature  are  not  cal- 
culated to  produce  damage  when  of 
imperfect  construction  or  composi- 
tion." 

And  in  Davidson  v.  Nichols  (1866) 
11  Allen  (Mass.)  514,  supra,  the  court, 
in  discussing  the  liability  of  the  ven- 
dor of  a  harmless  article  to  a  subven- 
dee,  said:  ''Whenever  a  wrong  or  in- 
jury results  from  the  breach  of  a  con- 
tract merely,  an  action  for  redress, 
whether  in  form  ex  contractu  or  ex 
delicto,  can  be  maintained  only  by  a 
party  to  the  contract.  The  obligation 
and  duty  arising  out  of  a  contract 
are  due  only  to  those  with  whom  it  is 
made.  If  the  rule  were  otherwise,  and 
no  privity  of  contract  were  required 
to  sustain  an  action  for  a  breach,  there 
would  be  no  limit  to  the  liability  which 
might  be  incurred  by  a  contracting 
party.  It  would  extend  so  as  to  give 
a  right  of  action  to  all  persons,  how- 
ever remote  from  any  connection  with 
the  original  parties  to  a  contract,  or 
liowever  numerous  tfiey  might  be,  who 
happened  to  sustain  a  loss  or  suffer  an 
injury  attributable  to  a  breach  of  the 
stipulations  into  which  a  contracting 
party  had  entered.  For  example,  the 
builder  of  a  railway  carriage,  if  an 
accident  should  happen  through  a  de- 
fect in  its  construction  occasioned  by 
a  breach  of  the  agreement  under  which 


it  was  built,  might  be  held  liable  to 
each  passenger  who  sustained  an  in- 
jury in  his  person  or  property  in  con- 
sequence of  such  defect.  So,  in  every 
case,  the  liability  of  a  manufacturer 
or  vendor  of  an  article  might  be  ex- 
tended and  multiplied  indefinitely,  if 
he  could  be  held  responsible  to  all  per- 
sons who  were  able  to  trace  back  their 
losses  or  injuries  to  some  carelessness 
or  breach  of  duty  towards  the  party 
with  whom  he  had  originally  con- 
tracted to  make  or  to  sell  the  article. 
But  the  rules  of  law  do  not  sanction 
a  doctrine  which  leads  to  consequen- 
ces so  unreasonable  and  dangerous. 
Privity  of  contract  is  an  essential  ele- 
ment in  the  maintenance  of  an  action 
founded  on  a  breach  of  contract.  When 
this  does  not  exist,  no  action  ex  con- 
tractu can  be  sustained.  We  think  it 
equally  clear  that  the  plaintiff  shows 
no  cause  of  action  ex  delicto  against 
the  defendants.  The  insuperable  diffi- 
culty is  that  the  averments  in  the  dec- 
laration do  not  disclose  any  duty  or 
obligation  which  rested  on  the  defend- 
ants towards  the  plaintiff,  in  the  sale 
of  the  article  to  the  persons  from 
whom  the  plaintiff  purchased  it.  As 
has  been  already  stated,  it  was  an  in- 
nocuous substance,  which  became  dan- 
gerous only  when  used  in  composition 
with  another  chemical  agent.  It  was* 
not  sold  by  them  with  any  knowledge 
or  understanding  of  the  purpose  for 
which  it  was  intended  to  use  it,  nor 
did  they  know  that  it  was  to  be  resold 
to  the  plaintiff.  There  being  no  duty 
imposed  on  the  defendants  towards  the 
plaintiff  arising  out  of  any  contract, 
this  action  is  to  be  maintained,  if  at 
all,  by  showing  a  breach  of  some  duty 
or  obligation  imposed  on  them  by  law. 
They  have  been  guilty  of  no  actiqnable 
carelessness  or  negligence  unless  it 
can  be  shown  that  they  were  bound  to 
use  some  care  or  caution  on  which  the 
plaintiff  had  a  right  to  rely.  Failing 
to  show  this,  or  to  aver  a  state  of 
facts  from  which  the  law  would  imply 
it,  the  gist  of  this  action,  which  is 
founded  on  alleged  nieglect  land  want 
of  due  care,  is  wholly  wanting.  We 
know  of  no  rule  or  principle  of  law  by 
which  a  vendor  of  an  article  can  be 
held  liable  for  mistakes  in  the  nature 
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or  quality  of  the  article,  arising  from 
his  carelessness  and  negligence,  which 
cause  loss  or  injury  to  other  persons 
than  his  immediate  vendee,  where 
there  has  been  no  fraudulent  or  false 
representations  in  the  sale,  and  the 
article  sold  was  in  itself  harmless ;  es- 
pecially where  the  sale  is  made  with- 
out any  notice  to  the  vendor  that  the 
article  is  bought  for  a  third  person, 
or  that  it  is  intended  to  be  used  in 
combination  with  other  substances 
which  may  make  it  dangerous  or  in- 
jurious to  persons  or  property.  In 
such  a  case  a  vendor  assumes  no  re- 
sponsibility and  incurs  no  liability  be- 
yond that  which  results  from  his  con- 
tract with  his  vendee.  With  remote 
vendees  of  the  article,  who  purchase 
it  by  subsales  from  those  to  whom  it 
was  originally  sold,  he  enters  into  no 
contract,  either  express  or  implied, 
and  takes  on  himself  no  obligation  or 
duty  whatever.  Nor  has  he  done  any 
wrongful  or  illegal  act  towards  third 
persons,  for  the  consequences  of  which 
he  is  liable.  The  general  principle  ap- 
plicable to  this  class  of  cases  is  that  a 
vendor  takes  on  himself  no  duty  or  ob- 
ligation other  than  that  which  results 
from  his  contract.  For  a  breach  of 
this,  he  is  liable  only  to  those  with 
whom  he  contracted.  All  others  are 
'Strangers.  The  law  fastens  on  him 
no  general  or  public  duty  arising  out 
of  his  contract,  for  a  breach  of  which 
he  cdn  be  held  liable  to  those  not  in 
privity  with  him." 

In  National  Sav.  Bank  v.  Ward 
(1879)  100  U.  S.  195,  25  L.  ed.  621, 
supra,  the  court  emphasized  the  point 
that  the  negligence  in  cases  of  the 
kind  just  considered  was  not  a  breach 
of  a  contract,  since  the  manufacturer 
or  packer  was  not  in  contractual  re- 
lations with  the  ultimate  consumer, 
who  had  purchased  through  a  middle- 
man, and  said  that,  there  being  no 
breach  of  duty,  there  could  be  no  re- 
covery. 

Applying  the  general  rule  that  man- 
ufacturers and  vendors  of  the  more 
common  articles  of  merchandise  which 
are  not  inherently  dangerous  are  not 
liable  to  a  remote  purchaser,  with 
whom  they  are  not  in  contractual  re- 
lations, for  injuries  caused  by  defects 


in  the  articles  put  upon  the  market, 
recovery  has  been  refused  in  cases  in- 
volving the  following  articles,  the  na- 
ture of  which  is  parenthetically  stat- 
ed: Kusick  V.  Thorndike  &  Hix 
(1916)  224  Mass.  418,  112  N.  E.  1025 
(can  of  lime  which  exploded  when  be- 
ing opened  with  a  knife)  ;  WlNDRAM 
Mpg.  Co.  v.  Boston  Blacking  Co.  (re- 
ported herewith)  ante,  669  (cement 
used  for  pasting  linings  to  fabrics 
which  it  injured) ;  Tompkins  v.  Qua- 
ker Oats  Co.  (1921)  — .  Macs.  — , 
131  N.  E.  456  (poultry  feed  which 
killed  hens) ;  Swan  v.  Jackson 
(1889)  55  Hun,  194,  7  N.  Y.  Supp. 
821  (ice  box) ;  Kuelling  v.  Roderick 
Lean  Mfg.  Co.  (1903)  88  App.  Div. 
309,  84  N.  Y.  Supp.  622  (land 
roller) ;  Field  v.  Empire  Case  Goods 
Co.  (1917)  179  App.  Div.  253,  166  N.  Y. 
Supp.  509  (ordinary  wooden  bed)  ; 
Byers  v.  Flusho valve  Co.  (1916)  160 
N.  Y.  Supp.  1050  (handle  of  valve  used 
to  flush  toilets) ;  Slattery  v.  Colgate 
(1903)  25  R  L  220,  55  Atl.  639,  14  Am. 
Neg.  Rep.  467  (shaving  soap) ;  Burkett 
v.  Studebaker  Bros.  Mfg.  Co.  (1912) 
126  Tenn.  467,  150  S.  W.  421  (car- 
riage) ;  Liggett  &  M.  Tobacco  Co.  v. 
Cannon  (1915)  132  Tenn.  419,  L.R.A. 
1916A,  940,  178  S.  W.  1009,  Ann.  Cas. 
1917A,  179  (plug  of  chewing  tobacco)  ; 
Walls  V.  McConnell  Furniture  Co. 
(1914)  5  Tenn.  C.  C.  A.  367  (dictum 
as  to  porch  swing) ;  St.  Louis  Fire- 
works Co.  V.  Wilson  (1915)  5  Tenn.  C. 
C.  A.  388,  affirmed  by  supreme  court  in 
1915  (Roman  candles)  ;  Hasbrouck  v. 
Armour  &  Co.  (1909)  139  Wis.  357,  23 
L.R.A.(N.S.)  876,  121  N.  W.  157,  21 
Am.  Neg.  Rep.  430  (soap) ;  Kerwin  v. 
Chippewa  Shoe  Mfg.  Co.  (1916)  163 
Wis.  428,  L.R.A.1916E,  1188, 157  N.  W. 
1101,  13  N.  C.  C.  A.  801  (shoes  with 
nailed  soles) ;  Blacker  v.  Lake  &  Elliott 
(1912)  106  L.  T.  N.  S.  (Eng.)  533 
(brazing  lamp) ;  Bates  v.  Batey  &  Co. 
[1913]  3  K.  B.  (Eng.)  351,  82  L.  J.  K. 
B.  N.  S.  963,  108  L.  T.  N.  S.  1036,  29 
Times  L.  R.  616  (bottle  of  ginger  beer 
not  in  itself  a  dangerous  thing) . 

In  Kuelling  v.  Roderick  Lean  Mfir* 
Co.  (1903)  88  App.  Div.  309,  84  N.  Y. 
Supp.  622,  supra,  in  holding  that  the 
manufacturer  of  a  land  roller  which 
was  defective  in  that  it  had  a  cross- 
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grained  tongue,  which  defect  was  con- 
cealed, but  was  known,  or  ought  to 
have  been  known,  to  the  manufacturer, 
was  not  liable,  in  an  action  for  negli- 
gently injuring  a  person  who  pur- 
chased the  roller  of  a  dealer  to  whom 
the  manufacturer  had  sold  it,  the  court 
discussed  the  question  under  consider- 
ation in  this  annotation  as  follows: 
"Is  a  manufacturer  liable,  in  an  action 
for  negligence,  for  injuries  sustained 
by  a  third  party,  between  whom  and 
himself  there  is  no  privity  of  con- 
tract, resulting  from  a  defect  in  an 
article,  implement,  or  machine  manu- 
factured by  him  for  sale  in  the  open 
market,  which  is  not  intrinsically  dan- 
gerous to  human  life,  but  becomes  so 
because  of  such  defect,  which  is  con- 
cealed in  .such  manner  as  to  practically 
prevent  its  discovery?  It  would  hard- 
ly be  useful  for  this  court  to  enter 
upon  an  extended  discussion  of  what, 
upon  principle,  the  law  ought  to  be  in 
such  a  case,  especially  in  view  of  the 
exhaustive  consideration  given  to  the 
subject  by  the  court  of  appeals,  ex- 
tending over  a  period  of  half  a  cen- 
tury. We  should  rather  confine  our- 
selves to  ascertaining,  if  possible, 
what  the  law  applicable  to  the  facts 
of  this  case  is,  as  laid  down  by  the 
highest  court  of  the  state.  Much 
might  be  said  in  favor  of  the  proposi- 
tion that  it  would  be  wise,  useful,  and 
equitable  to  hold  that  a  manufacturer 
of  any  implement, — whether  chair, 
crowbar,  stepladder,  carriage,  'land 
roller,'  engine,  or  steamship, — ^who 
negligently  and  knowingly  constructs 
the  same  with  a  latent  defect  con- 
cealed so  that  discovery  is  impracti- 
cable, and  sells  it  to  be  used  in  the  or- 
dinary way,  should  be  held  liable  to 
any  person  who,  without  negligence  on 
his  part,  is  injured  because  of  such  de- 
fects, even  although  there  is  no  privity 
between  the  manufacturer  and  the 
party  injured.  Such  rule  would  tend 
to  prevent  the  making  and  sale  of 
shoddy  goods;  would  go  far  toward 
compelling  manufacturers  to  make 
their  products  in  fact  what  they  seem 
and  appear  to  be;  would  serve  as  a 
warning  to  a  manufacturer  that  a 
cross-grained,  unsound,  or  defective 
neck  yoke,   whiffletree,   wheel   spoke. 


hub,  or  any  other  part  of  an  imple- 
ment, if  defective,  no  matter  how  in- 
trinsically simple  in  construction,  can- 
not be  manufactured  and  sold  by  him, 
if  such  defects  were  known  and  con- 
cealed, without  incurring  the  risk  of 
being  held  liable  for  all  damages  re- 
sulting therefrom,  no  matter  by  whom 
sustained.  Such  doctrine  is  certainly 
broad  and  far-reaching,  and  revolu- 
tionizes the  generally  accepted  notion 
of  the  scope  of  an  action  for  negli- 
gence. An  affirmance  of  the  judgment 
appealed  from  involves  assent  to  this 
proposition  in  its  broadest  sense.  A* 
land  roller  does  not  differ  in  any  ma- 
terial essential  from  any  of  the  other 
implements  mentioned.  Neither,  in 
and  of  itself,  is  imminently  dangerous 
to  human  life;  either  may  become  so 
because  of  a  hidden  defect,  as  may  al- 
most any  manufactured  article,  how- 
ever simple."  And,  after  reviewing 
numerous  authorities*,  also  said: 
"There  ought  to  be  no  misunderstand- 
ing as  to  the  precise  question  involved. 
The  cases  cited  all  hold  that  a  re- 
covery by  a  third  party  may  be  had 
where  the  latent  defect  relates  to  an 
article,  implement,  or  product  which 
in  and  of  itself  is  imminently  danger- 
ous to  human  life;  as  .  .  .  poison, 
gunpowder,  a  torpedo,  spring  gun, 
loaded  rifle,  etc.,  are  articles  which  in 
their  nature  are  calculated  to  do  in- 
jury to  mankind ;  but,  as  we  interpret 
those  decisions,  they  do  not  hold  that 
such  rule  applies  to  implements  which 
in  and  of  themselves  are  absolutely 
harmless,  but  which  are  rendered  thus 
dangerous  only  by  reason  of  a  latent 
defect.  .  .  .  The  court  of  appeals 
has  uniformly  sought  to  maintain  the 
distinction  and  to  hold  that  in  cases 
where  the  article  manufactured  is  in 
and  of  itself,  independently  of  the 
defect,  imminently  dangerous  to  hu- 
man life,  a  recovery  may  be  had 
against  the  contractor  or  manufactur- 
er by  any  person  injured  because  of 
concealed  defects  in  such  article,  with- 
out reference  to  whether  or  not  privity 
of  contract  exists;  but  that,  on  the 
other  hand,  where  the  article  is  not 
in  and  of  itself  imminently  dangerous, 
and  where  the  entire  danger  results 
because   of   some   latent   defect,   the 
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manufacturer  is  not  liable  to  third 
persons  for  injuries  sustained  by  rea- 
son of  such  defect.  It  is  evident  that, 
if  such  is  the  correct  interpretation 
of  the  decisions,  injustice  may  at  times 
result.  It  is  also  apparent  that,  if 
the  rule  contended  for  by  the  respon- 
dent is  to  prevail,  injustice  will  fre- 
quently result  to  the  manufacturer. 
In  that  event  an  action  would  not  be 
brought  by  an  employee,  injured  by 
defective  machinery,  against  his  em- 
ployer, which  involves  the  proposition 
of  proving  that  such  employer  know- 
singly  furnished  him  a  defective  ma- 
chine, and  that  the  employee  did  not 
assume  the  risk  incident  to  the  opera- 
tion thereof,  but  would  be  brought 
directly  against  the  manufacturer  of 
the  machine;  and  the  whole  case 
would  be  made  out  by  simply  proving 
that  the  machine  which  caused  the 
injury  complained  of  was  defective  as 
originally  constructed,  and  that  such 
defect  was  concealed." 

In  Liggett  &  M.  Tobacco  Co.  v.  Can- 
non (1915)  132  Teniu  419,  L.R.A. 
1916A,  940,  178  S.  W.  1009,  Ann.  Cas. 
1917A,  179,  supra,  the  court  held  that 
tobacco  was  not  a  foodstuff  within  the 
meaning  of  the  exception  thereof  to 
the  general  rule  that  ordinarily  the 
manufacturer  of  an  article  or  com- 
modity placed  by  him  on  the  market 
for  sale,  and  sold  by  a  middleman  to 
an  ultimate  consumer,  is  not  liable  to 
the  last  named  for  injuries  due  to  de- 
fects or  impurities  in  the  article  or 
commodity,  saying:  "The  contention 
of  plaintiff.  Cannon,  is  that  tobacco  is 
to  be  classed  as  a  food,  and  is  thus  to 
fall  within  an  exception  to  the  general 
rule.  The  court  of  civil  appeals,  in 
substance,  sustained  this  contention, 
saying:  'While  tobacco  may  not  be 
strictly  a  food,  it  occurs  to  us  that  the 
same  reasons  which  underlie  the  rule 
of  liability  in  the  case  of  sale  for  im- 
mediate use  of  drugs,  foods,  and  bever- 
ages would  apply  in  the  case  of  tobac- 
co, especially  chewing  tobacco.  The 
reasons  for  the  rule  holding  manufac- 
turers of  foods  liable  to  purchasers 
from  intermediate  dealers,  where  such 
food  is  bought  for  immediate  use,  is 
that  the  putting  of  such  articles  on  the 
market  is  dangerous  to  the  public ;  and 


we  think  the  same  rule  should  be  ap- 
plied to  the  manufacturer  of  chewing 
tobacco.  Such  manufacturer  sells  it, 
knowing  that  it  is  to  be  taken  into  the 
human  mouth,  and  that,  if  it  is  poison- 
ous, it  will  as  readily  poison  the  user 
as  if  it  were  a  food  to  be  taken  into  the 
stomach.  So  we  are  of  the  opinion 
that  the  first  reason  given  why  the 
trial  court  should  have  directed  a 
verdict  is  not  well  based.'  We  are 
unable  to  follow  the  court  of  civil  ap- 
peals, either  in  its  argument,  or' to  its 
conclusion  as  to  the  status  properly 
assignable  to  tobacco  in  this  regard. 
The  term  'food'  includes  everything 
that  is  eaten  or  drunk  for  the  nourish- 
ment of  the  body — any  substance  that 
is  taken  into  the  body,  which  serves, 
through  organic  action,  to  build  up 
normal  tissues  or  to  supply  the  waste 
of  tissue.  •  .  .  We  think  it  mani- 
fest that  tobacco  is  not  a  foodstuff. 
It  does  not  tend  to  build  bodily  tissue, 
and,  as  to  the  average  adult,  its  tend- 
ency is  widely  thought  to  retard  the 
building  up  of  fatty  tissue.  In  re- 
spect of  its  use  by  the  young,  it  can- 
not be  doubted  that  it  tends  to  stunt 
normal  development  and  even  growth 
in  stature.  The  desire  or  appetite  for 
food  is  natural  and  common  to  all  of 
the  human  race,  while  the  desire  for 
tobacco  must  be  created.  .  .  .  The 
admission  of  foodstuffs  among  those 
classes  of  commodities  excepted  from 
the  general  rule  of  nonliability  to  the 
ultimate  consumer  on  the  part  of  the 
manufacturer  is  comparatively  recent, 
and  this  was  done  because  of  the  close 
analogy  of  such  commodity  to  drugs. 
.  .  .  Foods  are  used  as  a  matter  of 
necessity  in  the  support  of  life  by  all 
mankind,  from  the  infant  to  the  aged. 
The  legislatures  have  accordingly  un- 
dertaken to  give  safeguards  to  the 
consuming  public  by  way  of  pure 
food  statutes.  Tobacco  has  not  been 
so  treated.  On  the  contrary,  it  has 
been  deemed  a  fit  article  on  which  to 
levy  heavy  internal  revenue  taxes; 
and,  as  we  have  seen,  the  sale  of 
tobacco  in  certain  forms  has  beea  re- 
stricted and  undertaken  to  be  prevent- 
ed by  statute.  It  is,  we  think,  ap- 
parent that  the  same  consideration  of 
public  welfare  cannot  support,  the  en- 
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iargement  of  the  class  of  foodstuffs 
proper  so  as  to  include  tobacco,  even 
in  the  form  of  chewing  tobacco,  and 
that  public  policy,  as  thus  far  de- 
clared, is,  as  it  should  continue  to  be, 
not  favorable  to  a  classification  that 
would  protect  its  ultimate  consumer 
under  the  rule  above  outlined.  The 
liability  of  a  manufacturer  of  tobacco 
should  not  be  carried  to  the  extent 
asked  by  plaintiff,  when  there  is  thus 
a  failure  to  justify  its  imposition. 
The  door  to  fraud  would  be  opened 
wide  for  false  claims  on  the  part  of 
consumers  against  distant  manufac- 
turers, who  would  be  under  serious 
handicaps  in  making  defense.  The 
rule  would  invite  a  flood  of  litigation, 
in  which  the  parties  would  lack  much 
of  having  an  equal  opportunity  to  ad- 
duce proof  that  a  claimed  defect  did 
or  did  not  exist,  or  that  there  was  or 
was  not  negligence  imputable  to  the 
manufacturer  as  to  the  particular  ar- 
ticle purchased  in  open  market.  In 
our  view,  the  liability  of  the  defendant 
company  must  be  made  out  under  the 
general  rule,  if  at  all.  ...  In  the 
absence  of  a  duty  owed  by  the  defend- 
ant company  as  manufacturer  of  the 
plug  of  tobacco,  the  failure  to  observe 
which  would  be  actionable,  a  case  of 
liability  can  only  be  made  by  a  show- 
ing of  knowledge,  Or  a  reasonable 
means  of  knowledge  from  anything 
brought  to  the  notice  of  the  manufac- 
turer, that  the  use  by  the  consumer 
would  be  dangerous.  In  that  event, 
knowledge  or  notice  disregarded  gives 
to  the  transaction  the  color  of  fraud, 
with  consequent  liability  to  the  dis- 
tant consumer  injured.  ...  In  the 
instant  case,  there  is  no  proof  or  con- 
tention that  the  tobacco  was  put  on 
the  market  with  knowledge  on  the  part 
of  defendant  that  the  bug  was  so  em- 
bedded. On  the  contrary,  the  proof 
shows  that  the  plant  of  defendant  was 
sanitary  in  its  appointments,  that  the 
process  of  manufacture  was  under 
continuous  inspection  until  the  tobac- 
co was  put  into  plug  form,  and  that 
there  were  maintained  appliances  for 
keeping  the  tobacco,  until  completed 
as  to  manufacture,  clear  of  dirt  or  any 
foreign  substances." 

In  -  Hasbrouck    v.    Armour    &    Co. 


(1909)  139  Wis.  357,  23  L.R.A.(N.S.) 
876,  121  N.  W,  157,  21  Am.  Neg.  Rep. 
430,  it  was  held  that  a  manufacturer 
of  soap,  who  sells  only  to  dealers,  is 
not  liable  in  tort  for  injury  to  a  con- 
sumer who  purchased  from  a  dealer, 
by  a  needle  which  in  some  way  had 
become  embedded  in  a  cake  of  soap 
without  his  knowledge,  which  cake 
was  sold  with  others  in  the  usual  way 
to  the  dealer;  and  that  it  was  immate- 
rial that  the  purity  of  the  product  was 
guaranteed. 

And  in  some,  although  not  all  cases, 
automobiles  have  been  classed  with 
articles  not  of  a  dangerous  nature, 
so  as  to  render  the  manufacturer 
liable  only  in  case  of  wilful  injury  or 
fraud.  Thus,  in  Cadillac  Motor  Car 
Co.  V.  Johnson  (1915)  L.R.A.1915E, 
287,  137  C.  C.  A.  279,  221  Fed.  801, 
Ann.  Cas.  1917E,  581,  in  holding  that 
the  fact  that  a  manufacturer  of  auto- 
mobiles ought  to  have  discovered  that 
a  wheel  purchased  from  another  man- 
ufacturer was  defective,  before  plac- 
ing it  on  the  car,  did  not  render  it 
liable  to  one  who  purchased  the  car 
from  an  intermediate  dealer,  for  an 
injury  occurring  through  the  collapse 
of  the  wheel,  although  the  manufac- 
turer's prospectus  expressly  stated 
that  the  wheels  used  in  its  cars  were 
the  best  obtainable,  the  court  recog- 
nized the  rule  that  a  manufacturer  of 
articles  inherently  dangerous,  such  as 
poisons,  dynamite,  gunpowder,  torpe- 
does, bottles  of  charged  water,  etc., 
.  are  liable  in  tort  to  a  third  person  in- 
jured by  a  defect  in  such  an  article, 
unless  he  can  prove  that  he  has  ex- 
ercised reasonable  care  in  their  man- 
ufacture; but  classed  automobiles  with 
such  articles  as  tables,  chairs,  pic- 
tures, etc.,  and  stated  that  the  manu- 
facturers of  these  are  liable  in  tort 
to  third  persons  for  injuries  caused 
by  such  articles,  only  in  case  of  wilful 
negligence  or  fraud. 

Likewise,  in  Ford  Motor  Car  Co.  v. 
Livesay  (1916)  61  Okla.  231,  160  Pac. 
901,  it  was  again  held  that  an  automo- 
bile is  not  an  inherently  dangerous 
machine,  so  as  to  fall  within  the  ex- 
ception to  the  general  rule  that  a 
manufacturer  or  vendor  is  not  liable 
to  third  persons,  who  have  no  contrac- 
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tual  relations  with  him,  for  negligence 
in  the  construction,  manufacture,  or 
sale  of  the  articles  he  handles,  and 
consequently  that  one  who  bought  an 
automobile  from  a  retailer  could  not 
recover  from  the  manufacturer  of  the 
car,  damages  caused  by  a  defective 
wheel.  However,  it  would  seem  that  a 
manufacturer  of  automobiles  is  clear- 
ly chargeable  with  knowledge  that 
they  will  be  drivefa  along  roads  good, 
bad,  and  indifferent,  sometimes  at  a 
high  rate  of  speed,  and  must  neces- 
sarily understand  that,  if  such  a  ma- 
chine is  constructed  of  defective  parts, 
sooner  or. later  damage  will  result  to 
the  user  of  the  car  by  reason  of  those 
parts  being  insufficient  to  withstand 
the  strain  to  which  they  are  subjected. 
An  automobile  so  constructed  would 
appear  to  be  a  machine  of  a  dangerous 
nature  to  those  attempting  to  use  it 
for  the  very  purpose  for  which  it  was 
manufactured,  and  it  would  appear 
that  the  manufacturers  of  these  ma- 
chines should  be  chargeable,  at  least, 
with  the  exercise  of  due  care  in  the 
selection  of  materials  used  in  them, 
and  in  the  workmanship  employed,  and 
it  would  seem  that  this  rule  should 
apply  both  to  those  parts  which  the 
manufacturer  himself  produces,  and 
to  those  purchased  by  him  from  an- 
other, and  that,  as  to  the  latter,  he 
should  be  held  to  the  exercise  of  due 
care  and  diligence  to  discover  defects. 
And  as  a  matter  of  fact  this  view  was 
taken  upon  a  subsequent  appeal  of  the 
Johnson  Case,  8  A.L.R.  1023,  —  C.  C. 
A.  — ,  261  Fed.  878,  and  has  been  taken 
in  some  other  cases  which  have  had 
occasion  to  consider  the  question. 
For  such  cases,  see  infra.  III.  e. 

And  it  has  been  held  that  there  is 
no  common-law  duty  of  care  toward 
strangers  to  a  contract,  upon  the  mak- 
er of  an  article  which  is  not  inherently 
dangerous,  but  is  likely  to  cause  a  loss 
to  person  or  property  because  of  neg- 
ligence in  the  preparing.  To  this  ef- 
fect is  WiNDRAM  Mfg.  Co.  v.  Boston 
Blacking  Co.  (reported  herewith) 
ante,  669,  wherein  it  was  held  that 
the  manufacturer  of  a  cement  used  in 
pasting  linings  in  fabrics  was  not  lia- 
ble for  injuries  to  such  fabrics  result- 
ing from  the  fact  that  the  cement,  to 


the  knowledge  of  the  manufacturer 
who  had  negligently  prepared  the 
same,  was  certain  to  injure  the  linings 
and  fabrics,  there  being  no  contractual 
relation  between  him  and  the  injured 
person,  who  had  purchased  the  cement 
through  a  middleman.  And  see  Tomp- 
kins V.  Quaker  Oats  Co.  (1921)  — 
Masa  — ,  131  N.  E.  456,  which  involved 
poultry  food  which  killed  the  ultimate 
purchaser's  chickens. 

But  even  though  an  article  cannot 
be  classed  as  inherently  dangerous  in 
itself,  if  the  manufacturer  or  packer 
knows  that  it  is  dangerous  to  some 
persons,  and  might  prove  injurious  to 
whoever  ultimately  bought  and  used 
it, — a  fact  not  generally  known  and  of 
which  the  article  in  and  of  itself  gives 
no  notice, — it  has  been  held  that  the 
manufacturer  owes  the  duty  to  the 
public,  including  the  ultimate  pur- 
chaser, to  furnish  with  the  article  a 
notice  or  a  warning  imparting  the  pos- 
sible dangers  of  the  article  sold; 
failing  which,  he  is  liable  to  an  ulti- 
mate purchaser  using  the  article  in 
ignorance  of  the  danger. 

Thus,  in  Gerkin  v.  Brown  &  S.  Co. 
(1913)  177  Mich.  45,  48  L.R.A.(N.S.) 
224,  143  N.  W.  48,  4  N.  C.  C.  A.  264, 
in  holding  that  a  wholesale  dealer  who 
placed  upon  the  market  dyed  fur 
coats  with  knowledge  that  they  were 
injurious  to  some  persons,  even  though 
the  percentage  of  those  injured  was 
small,  without  giving  warning  of  the 
existence  of  the  hidden  danger,  was 
liable  to  one  who  purchased  a  coat 
from  a  retail  dealer,  for  injuries 
caused  by  being  poisoned  from  wear- 
ing the  coat,  although  there  was  no- 
privity  of  contract,  because  of  the  fact 
that  the  injured  person  purchased 
from  a  retailer  to  whom  the  defendant 
had  sold  it,  the  court  said :  ''When  the 
fact  is  once  established  and  demon- 
strated by  experience  that  a  certain 
commodity,  apparently  harmless,  con- 
tains concealed  dangers,  and  when 
distributed  to  the  public  through  the 
channels  of  trade  and  used  for  the 
purposes  for  which  it  was  made  and 
sold  is  sure  to  cause  suffering  to,  and 
injure  the  health  of,  some  innocent 
purchaser,  even  though  the  percentage 
of  those  injured  be  not  large,  a-  duty- 
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arises  to  and  a  responsibility  rests 
upon  the  manufacturer  and  dealer 
with  knowledge,  to  the  extent,  at  least, 
of  warning  the  ignorant  consumer  or 
user  of  the  existence  of  the  hidden 
danger.  Failing  to  do  so,  the  dealer, 
as  well  as  the  manufacturer,  who  has 
the  knowledge  and  does  not  impart  it, 
is  liable  to  a  subsequent  ignorant  pur- 
chaser, reasonably  within  contempla- 
tion of  the  parties  to  the  original  sale, 
for  injuries  sustained  through  such 
hidden  dangers.  This  is  by  reason  of 
the  duty  the  dealer  owes  to  the  public 
generally,  which  includes  all  whom  it 
may  concern,  to  give  notice  of  any  con- 
cealed dangers  in  the  commodity  in 
which  he  traffics,  and  to  exercise  a 
reasonable  precaution  for  the  protec- 
tion of  others,  commensurate  with  the 
peril  involved.  .  .  .  That  the  great 
majority  of  persons  are  safe  from  the 
particular  danger  concealed  in  the  ar- 
ticle sold,  or  that  few  injuries  in  fact 
result  from  its  use,  does  not  militate 
against  this  principle  when  the  cer- 
tain fact  of  imminent  danger  to  a  per- 
centage is  established.  Many  people 
are  immune  from  the  most  virulent 
contagious  diseases,  and  the  percent- 
age of  injuries  to  those  ignorantly  us- 
ing defective  machinery,  or  dangerous 
explosives,  or  unwholesome  and  dan- 
gerously adulterated  foods  is  small  in 
proportion  to  the  number  who  igno- 
rantly or  knowingly  use  them;  but  it 
could  not  be  contended,  for  that  rea- 
son, that  the  person  knowingly  renting 
a  house  or  selling  clothing  which  was 
infected  with  smallpox,  or  selling  de- 
fective machinery,  or  tainted  meats,  or 
dangerous  ^explosives,  without  warn- 
ing, to  one  ignorant  of  the  danger 
and  who  was  injured  thereby,  might 
escape  liability.  Even  in  that  class 
of  cases  in  which  it  has  been  held  that 
the  vendor  is  not  liable  to  those  not 
in  privity  of  contract  with  him,  for 
injuries  resulting  from  his  negligence, 
unless  the  article  was  manifestly  dan- 
gerous, the  inference  is  strong  that 
with  knowledge  of  the  danger  such 
liability  would  arise,  even  to  strangers 
who  were  subsequent  purchasers." 

And  in  Hasbrouck  v.  Armour  &  Co. 

(1909)  189  Wia  857,  28  L.R.A.(N.S.) 

S76,  121  N.  W.  167,  21  Am.  Neg.  Rep. 


480,  the  court  stated  the  rule  with  re- 
spect to  articles  not  inherently  danger- 
ous, but  known  to  have  dangerous 
qualities,  as  follows:  'The  manufac- 
turer or  dealer  who  puts  out,  sells,  and 
delivers,  without  notice  to  others. of 
its  dangerous  qualities,  an  article 
which  invites  a  certain  use,  and  which 
article  is  not  inherently  dangerous, 
but  which,  by  reason  of  negligent  con- 
struction, he  knows  to  be  imminently 
dangerous  to  life  or  limb,  or  is  mani- 
festly and  apparently  dangerous  when 
used  as  it  is  intended  to  be  used,  is 
liable  to  any  person  who  suffers  an  in- 
jury therefrom,  which  injury  might 
have  been  reasonably  anticipated.'' 
Kerwin  v.  Chippewa  Shoe  Mfg.  Co. 
(1916)  163  Wis.  428,  L.R.A.1916E, 
1188,  157  N.  W.  1101,  18  N.  C.  C.  A. 
801,  recognizes  the  same  rule. 

So,  in  Torgesen  v.  Schultz  (1908) 
192  N.  Y.  156,  18  L.R.A.(N.S.)  726,  127 
Am.  St.  Rep.  894,  84  N.  E.  956,  it 
was  held  that  if  a  vendor  of  siphofis 
of  aerated  water  knew  that  the  siphons 
were  likely  to  explode  when  used,  and 
failed  to  apply  such  tests  as  would 
render  it  tolerably  certain  that  they 
would  not  explode,  he  would  be  liable 
for  an  injury  caused  to  a  purchaser 
from  a  middleman,  notwithstanding 
the  lack  of  contractual  relation. 

And  in  Schubert  v.  J.  R.  Clark  Co. 
(1892)  49  Minn.  331,  15  L.R.A.  818,  32 
Am.  St.  Rep.  559,  51  N.  W.  1103,  it  was 
held  that  a  manufacturer  of  a  step- 
ladder,  an  article  not  ordinarily  of  a 
dangerous  nature,  who  so  negligently 
constructed  the  same  that  it  was  dan- 
gerous, he  knowing  the  danger  and 
that  it  was  concealed  from  any  ulti- 
mate user,  was  liable  to  a  purchaser 
thereof  from  a  middleman,  for  injuries 
caused  by  its  breaking,  even  though 
there  was  no  contractual  relation  be- 
tween the  ultimate  purchaser  and  the 
manufacturer. 

In  Burkett  v.  Studebaker  Bros.  Mfg. 
Co.  (1912)  126  Tenii.  467,  150  S.  W. 
421,  it  was  held  that  the  manufacturer 
of  a  carriage  was  not  liable  to  one  who 
purchased  the  same  from  a  dealer,  for 
injuries  caused  by  the  breaking  of  a 
wheel  while  it  was  being  used  in  the 
ordinary  manner,  where  it  did  not  ap- 
pear that  defendant  had  any  knowl- 
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edge  of  the  defective  materials  used 
in  the  construction  of  the  wheel,  not- 
withstanding the  fact  that  the  manu- 
facturer, upon  learning  that  plaintiff 
was  negotiating  for  the  purchase  of  a 
carriage  from  a  particular  dealer, 
wrote  a  letter  to  the  plaintiff  recom- 
mending the  special  make  or  kind  of 
vehicle  as  being  fashioned  from  the 
best  materials,  and  hoped  that  he 
would  give  his  order  to  the  dealer,  it 
appearing  that  the  purchase  was  final- 
ly made  through  another  dealer,  and 
that  the  manufacturer  had  no  knowl- 
edge of  the  sale  to  the  plaintiff  until 
jthe  order  was  received  from  the  second 
dealer.  The  court  said:  "It  is  pos- 
sible that,  if  the  sale  had  been  made 
by  Reed  &  Company,  the  defendant 
would  have  been  properly  treated  as 
jointly  liable  with  that  firm,  on  the 
ground  that  it  aided  these  persons  in 
making  the  sale.  But  Reed  &  Company 
did  not  make  the  sale.  Their  services 
were  rejected,  and  they  were  passed 
over.  Negotiations  for  a,  carriage 
were  begun,  and  then  concluded,  with 
Gillespie-Ford  Company,  and  the  car- 
riage that  inflicted  the  injury  was  pur- 
chased of  them.  Defendant  had  noth- 
ing to  do  with  that  transaction,  except 
to  honor  the  order  of  Gillespie- 
Ford  Company  and  ship  the  goods 
at  their  request  .  to  plaintiff  and 
her  husband.  In  this  transaction 
there  was  no  privity  of  contract 
between  plaintiff  and  defendant. 
The  distinction  may  seem  technical 
between  this  transaction  and  the 
dealing  with  Reed  &  Company,  but  it 
is  not.  It  is  substantial.  It  is  clear, 
under  the  great  weight  of  authority, 
that  the  manufacturer,  when  the  ar- 
ticle is  not  imminently  dangerous,  can 
be  held  liable  to  a  third  party  only 
when  he  knew  of  the  defect,  and  with 
this  knowledge  put  the  article  upon 
the  market.  Some  of  the  cases  cited 
supra,  show  that  the  manufacturer's 
knowledge  may  be  proven  by  circum- 
stances ;  but  no  effort  of  the  kind  was 
made  in  the  present  case.  In  the  ab- 
sence of  knowledge  of  the  defect,  his 
liability  is  only  to  those  with  whom 
he  has  contractual  relations.  The 
main  reasons  assigned  for  the  rule  are 
that  any  injury  that  might  occur  to  a 


third  p^rty  could  not  be  within  the 
contemplation  of  the  parties  to  the 
contract,  and  that  if.  suits  of  the  kind 
were  sanctioned  against  manufactur- 
ers, there  would  be  no  end  to  litigation^ 
and  practically  no  means,  in  the  great 
majority  of  the  cases,  for  the  manu- 
facturer to  protect  himself,  and  there- 
fore that  useful  class  of  producers 
would  be  so  loaded  with  litigation  that 
their  labor,  skill,  and  enterprise  would 
be  greatly  discouraged,  if  not  de- 
stroyed, to  the  great  detriment  of  the 
public  welfare.  Hence  it  is  said  that 
such  suits  are  against  public  policy, 
and  not  to  be  entertained."  So,  in 
Slattery  v.  Colgate  (1903)  25  R  L  220, 
55  Atl.  639,  14  Am.  Neg.  Rep.  467, 
supra,  in  holding  that  a  barber  who 
had  purchased  shaving  soap  from  a 
dealer  in  barber  supplies,  could  not 
recover  from  the  manufacturer  for 
damages  resulting  to  his  business  by 
reason  of  the  maker  negligently  using 
in  its  manufacture  an  excess  of  a  nec- 
essary ingred  ^nt  of  the  soap,  such  as 
alkali,  unless  he  manufacturer  knew 
of  the  excess,  the  court  argued  that 
since  the  article  involved  was  not  an 
inherently  dangerous  one,  but  one 
which  became  so  only  by  the  act  or 
neglect  of  the  manufacturer,  he  could 
not  be  liable  unless  he  knew  of  the  de- 
fect and  practised  deceit  in  exposing 
the  defective  product  for  sale.  And 
in  St.  Louis  Fireworks  Co.  v.  Wilson 
(1915)  5  Teim.  C.  C.  A.  388,  affirmed 
by  the  supreme  court  in  1915,  it  was 
held  that  the  purchaser  of  Roman  can- 
dles from  a  retailer  could  not  hold  the 
manufacturer  liable  for  injuries 
caused  by  backfiring,  which  resulted 
from  defective  wadding  in  the  end  of 
the  candles,  unless  the  manufacturer 
knew,  or  ought  to  have  known,  of  the 
defect. 

And  in  England  it  has  been  held 
that,  to  render  the  manufacturer  lia- 
ble, he  must  "in  fact"  have  had  "actual 
knowledge"  that  the  thing  had,  be- 
cause of  his  negligence,  become  a  dan- 
gerous thing,  the  court  in  Bates  v. 
Batey  &  Co.  [1913]  3  K.  B.  (Eng.) 
351,  82  L.  J.  K.  B.  N.  S.  963,  108  L.  T. 
N.  S.  1036,  29  Times  L.  R.  616,  having 
declared  that  the  mere  fact  that  the 
manufacturer  would  have  discovered 
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the  defective  condition  of  the  article 
put  upon  the  market,  by  the  exercise 
of  ordinary  care,  was  not  sufficient  to 
render  him  liable  for  injuries  to  one 
who  had  purchased  the  defective  ar- 
ticle from  a  middleman. 

It  has  been  held  that  the  manufac- 
turer of  ordinary  articles  of  commerce 
which  are  defective,  but  are  not  inher- 
ently dangerous,  cannot  be  held  liable 
to  a  purchaser  from  a  middleman  for 
injuries  resulting  from  the  defects, 
upon  the  theory  of  an  implied  war- 
ranty of  fitness  for  the  purpose  or  use 
for  which  the  articles  were  manufac- 
tured,^ince  in  such  a  case  there  is  no 
privily  of  contract  between  the  manu- 
facturer and  the  ultimate  consumer. 
St.  Louis  Fireworks  Co.  v.  Wilson 
(1916)  5  Temu  C.  G.  A.  888,  affirmed 
by  the  supreme  court  in  1915. 

Ill,  MxoeptUms. 

a*  Jn  general, 

A 'Well-established  exception  to  the 
general  rule  of  absence  of  liability  in 
case  of  lack  of  privity  of  contract  is 
where  the  article  or  substance  sold  or 
packed  is  imminently,  inherently,  or 
essentially  dangerous  in  its  nature,  or 
because  of  known  improper  construc- 
tion, etc.,  or  because  of  the  use  to 
which  it  is  to  be  put  by  whoever  may 
use  the  same  for  the  purpose  for 
which  it  was  intended,  the  rule  being 
that  the  manufacturer  or  packer  of 
such  an  article  is  not  relieved  from 
liability  for  injuries  resulting  to  an 
ultimate  consumer  from  its  negli- 
gence, by  the  fact  that  there  was  no 
privity  of  contract  between  it  and  the 
person  so  injured.  The  following 
cases  support  the  theory  that  there  is 
such  an  exception  to  the  general  i'ule 
of  nonliability : 

United  States. — National  Sav.  Bank 
V.  Ward  (1879)  100  U.  S.  195,  25  L.  ed. 
621;  Goodlander  Mill  Co.  v.  Standard 
Oil  €o.  (1894)  27  L.R.A.  583,  11  C.  C. 
A.  253,  24  U.  S.  App.  7,  63  Fed.  400; 
Huset  V.  J.  I.  Case  Threshing  Mach. 
Co.  (1903)  61  L.R.A.  303,  57  C.  C.  A. 
287,  120  Fed.  865;  Riggs  v.  Standard 
Oil  Co.  (1904)  130  Fed.  199 ;  Cadillac 
Motor  Car  Co.  v.  Johnson  (1915) 
L.R.A.l9il5E,  287, 187  C.  C.  A.  279,  221 
Fed.  801,  Ann.  Cas.  1917E,  581,  on  sub- 


sequent appeal  in  (1919)  8  A.L.R. 
1023,  —  C.  C.  A.  — ,  261  Fed.  878,  re- 
versing  on  other  grounds  (1912)  197 
Fed.  485,  on  former  appeal  in  (1912) 
194  Fed.  497;  E.  I.  Dupont  de  Ne- 
mours Powder  Co.  v.  Duboise  (1916) 
150  C.  C.  A.  22,  236  Fed.  690 ;  Ketterer 
V.  Armour  &  Co.  (1917)  L.R.A.1918D, 
798,  160  C.  C.  A.  Ill,  247  Fed.  921; 
Herman  v.  Markham  Air  Rifle  Co. 
(1918)  258  Fed.  475. 

Alabama*  —  Birmingham  Ciiero- 
COLA  BOTTUNQ  C!o.  V.  CLARK  (reported 
herewith)  ante,  667;  Coca-Cola  Bot- 
tling Co.  V.  Barksdale  (1920)  17  Ala. 
App.  606,  88  So.  36. 

California. — Catlin  v.  Union  Oil  Co. 
(1916)  31  Cal.  App.  597,  161  Pac.  29. 

Connecticut.  —  Wolcho  v.  Rosen- 
bluth  (1908)  81  Conn.  358,  21  L.R.A. 
(N.S.)  571,  71  Atl.  566;  W6lshausen 
V.  Charlea  Parker  Co.  (1910)  83  Conn. 
231,  76  Atl.  271. 

Georgia. — ^Blood  Balm  Co.  v.  Cooper 
(1889)  83  Ga.  457,  6  L.R.A.  612,  20 
Am.  St.  Rep.  824,  10  S.  E.  118.  And 
see  Watson  v.  Augusta  Brewing  Co. 

(1905)  124  Ga.  121,  1  L.R.A.(N.S.) 
1178,  110  Am.  St.  Rep.  157,  52  S.  E, 
152,  19  Am.  Neg.  Rep.  107. 

Iowa* — ^Ellis    V.    Republic    Oil    Co. 

(1906)  183  Iowa,  11,  110  N.  W.  20; 
Nelson  v.  Republic  Oil  Co.  (1906)  — 
Iowa,  — ,  110  N.  W.  24;  Davis  v.  Van 
Camp  Packing  Co.  (reported  here- 
with) ante,  649. 

Kansas. — ^Parks  v.  C.  C*  Yost  Pie 
Co.  (1914)  93  Kan.  334,  LJI-A.1915C, 
179,  144  Pac.  202,  7  N.  C.  C.  A.  100. 
Compare  Patterson  v.  Unclie  Sam  Oil 
Co.  (1920)  107  Kan.  221,  191  Pac.  258. 

Massachusetts.  —  Wellington  v. 
Downer  Kerosene  Oil  Co.  (1870)  104 
Mass.  64;  Hourigan  v.  Nowell  (1872) 
110  Mass.  470;  Roberts  v.  Anheuser 
Busch  Brewing  Asso.  (1912)  211 
Mass.  449,  98  N.  E.  95;  Wilson  v.  J.  G. 
&  B.  S.  Ferguson  Co.  (1913)  214  Mass. 
265,  101  N.  E.  381;  Thornhill  v.  Car- 
penter-Morton Co.  (1915)  220  Mass. 
593,  108  N.  E.  474;  Kusick  v.  Thorn- 
dike  &  Hix  (1916)  224  Mass.  413,  112 
N.  E.  1025.  And  see  Windram  Mfg. 
Co.  V.  Boston  Blacking  Co.  (reported 
herewith)  ante,  669;  and  Tompkins 
V.  Quaker  Oats  Co.  (1921)  —  Mass.  — , 
131  N.  E.  456. 
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Michigan. — Skinn  v.  Reutter  (1903) 
135  Mich.  67,  63  L.R.A.  743,  106  Am. 
St.  Rep.  384,  97  N.  W.  152,  15  Am.  Neg. 
Rep.  86;  Stowell  v.  Standard  Oil  Co. 
(1905)  139  Mich.  18,  102  N.  W.  227, 
17  Am.  Neg.  Rep.  669;  Clement  v. 
Crosby  &  Co.  (1907)  148  Mich.  293,  10 
L.R.A.(N.S.)  588,  111  N.  W.  745,  12 
Ann.  Cas.  265;  McLawson  v.  Paragon 
Ref.  Co.  (1917)  198  Mich.  222,  164  N. 
W.  668. 

Missouri. — Kearse  v.  Seyb  (1919) 
200  Mo.  App.  645,  209  S.  W.  635. 

New  Mexico. — See  Wood  v.  Sloan 
(1915)  20  N.  M.  127,  L.R.A.1915E,  766, 
148  Pac.  607,  12  N.  C.  C.  A.  562. 

New  York. — Thomas  v.  Winchester 
(1852)  6  N.  Y.  397,  57  Am.  Dec.  455 
(a  leading  case) ;  Statler  v.  George 
A.  Ray  Mfg.  Co.  (1909)  195  N.  Y.  478, 
88  N.  E.  1063,  reversing  on  other 
grounds  (1908)  125  App.  Div.  69,  109 
N.  Y.  Supp.  172 ;  MacPherson  v.  Buick 
Motor  Co.  (1916)  217  N.  Y.  382,  L.R.A. 
1916F,  696,  111  N.  E.  1050,  Ann.  Cas. 
1916C,  440,  13  N.  C.  C.  A.  1029,  affirm- 
ing  (1914)  160  App.  Div.  55,  145  N.  Y. 
Supp.  462,  on  former  appeal  in  (1912) 
153  App.  Div.  474,  138  N.  Y.  Supp. 
224;  Favo  v.  Remington  Arms  Co. 
(1901)  67  App.  Div.  414,  73  N.  Y. 
Supp.  788,  appeal  dismissed  in  (1903) 
173  N.  Y.  600,  66  N.  E.  1107 ;  Kuelling 
V.  Roderick  Lean  Mfg.  Co.  (1903)  88 
App.  Div.  309,  84  N.  Y.  Supp.  622; 
Quackenbush  v.  Ford  Motor  Car  Co. 
(1915)  167  App.  Div.  433,  153  N.  Y. 
Supp.  131;  Roaenbusch  v.  Ambrosia 
Milk  Corp.  (1917)  181  App.  Div.  97, 
168  N.  Y.  Supp.  505;  Chysky  v.  Drake 
Bros.  Co.  (1920)  192  App.  Div.  186, 
182  N.  Y.  Supp.  459;  Freeman  v. 
Schultz  Bread  Co.  (1917)  100  Misc. 
528,  163  N.  Y.  Supp.  396.  And  see 
Miller  v.  Steinfeld  (1916)  174  App. 
Div.  337,  160  N.  Y.  Supp.  800 ;  Hallen- 
beck  V.  S.  Wander  &  Sons'  Chemical 
Co.  (1921)  197  App.  Div.  855, 189  N.  Y. 
Supp.  334. 

North  Carolina. — See  Grant  v.  Gra- 
ham Chero-Cola  Bottling  Co.  (1918) 
176  N.  C.  256,  4  A.L.R.  1090,  97  S.  E. 
27,  18  N.  C.  C.  A.  869. 

Pennsylvania. — ^Elkins  v.  McKean 
(1875)  79  Pa.  493. 

Tennessee.  —  Boyd  v.  Coca-Cola 
Bottling  Works  (1914)  132  Tenn.  23, 


177  S.  W.  80;  Crigger  v.  Coca-Cola 
Bottling  Co.  (1916)  132  Tenn.  545, 
L.R.A.1916B,  877,  179  S.  W.  155,  Ann. 
Cas.  1917B,  672,  11  N.  C.  C.  A  359. 
And  see  Burkett  v.  Studebaker  Bros. 
Mfg.  Co.  (1912)  126  Tenn.  467,  150  S. 
W.  421;  Liggett  &  M.  Tobacco  Co.  v. 
Cannon  (1915)  132  Tenn.  419,  L.R.A. 
1916A,  940,  178  S.  W!  1009,  Ann.  Cas. 
1917A,  179;  and  Walls  v.  McCk)nnell 
Furniture  Co.  (1914)  6  Tenn.  C.  C.  A. 
367. 

Texas. — Armstrong  Packing  Co.  v. 
Clem  (1912)  —  Tex.  Civ.  App.  — ,  161 
S.  W.  676;  Cohn  v.  Saenz  (1919)  — 
Tex.  Civ.  App.  — ,  211  S.  W.  4^2. 

Washington. — Marsh  v.  Usk  Hard- 
ware Co.  (1913)  73  Wash.  543,  132 
Pac.  241.  And  see  Mazetti  v.  Armour 
&  Co.  (1913)  76  Wash.  622,  48  L.R.A. 
(N.S.)  218,  136  Pac.  633,  Ann.  Cas. 
1915C,  140. 

Wisconsin. — Hasbrouck  v.  Armour 
&  Co.  (1909)  139  Wis.  367,  23  L.R.A. 
(N.S.)  876, 121  N.  W.  157,  21  Am.  Neg. 
Rep.  430. 

Canada.— Buckley  v.  Mott  (1919) 
—  N.  S.  — ,  50  D.  L,  R.  408. 

In  Catlin  v.  Union  Oil  Co.  (1916)  31 
Cal.  App.  597,  161  Pac.  29,  supra,  the 
court  stated  the  rule  as  follows: 
"The  mislabeling  of  poisons,  inflam* 
mable  oils,  explosives,  and  like  dan- 
gerous substances,  is  so  fraught  with 
possibilitiea  of  danger  to  purchasers 
as  to  charge  the  first  vendor  with  a 
responsibility  for  damages,  even 
though  the  mismarked  substance  has 
passed  through  the  hands  of  a  num- 
ber of  intermediate  vendors."  And 
in  Hasbrouck  v.  Armour  &  Co.  (Wis.) 
supra,  the  court  stated  the  rule  and 
its  reason  therefor  as  follows:  "A 
manufacturer  or  vendor  putting  out 
and  selling  articles  inherently  danger- 
ous, such  as  explosives  or  poisons, 
without  notice  to  others  of  their  dan- 
gerous nature  or  qualities,  or  with  a 
misleading  notice,  or  negligently  in 
any  other  way,  is  liable  for  any  injury 
to  any  third  person  which  might  have 
been  reasonably  foreseen  by  the  manu- 
facturer or  dealer  in  the  exercise  of 
ordinary  care.  So,  a  manufacturer  or 
vendor,  making  and  selling  an  article 
intended  to  preserve  or  affect  human 
life,  is  liable  to  third  persons  who  sus* 
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tain  injury  caused  by  his  negligence 
in  preparing,  compounding,  labeling, 
or  directing  the  use  of  such  articles, 
if  such  injury  to  others  might  have 
been  reasonably  foreseen  in  the  ex- 
ercise of  ordinary  care.     The  reason 
for   these   rules    is    apparent.      The 
manufacturer  or  vendor  should  have 
no  immunity  from  duties  common  to 
all,  merely  because  he  is  a  manufac- 
turer or  vendor.     At  the  same  time, 
there  is  in  the  common  law  no  author- 
ity ^or  imposing  special  duties  upon 
him  by  reason  of  any  privity  between 
him  and  the  vendee  of  his  vendee,  ex- 
cept   in    the     instances    mentioned, 
which  may  be  regarded  as  occasions  of 
a  general  duty  toward  the  public  to 
whom  the  wares  are  offered,  or  as  ex- 
ceptions to  the  rule  of  nonliability.  If 
a  general  rule  of  statute  or  common 
law  requires  him'  to  take  precautions 
to  protect  the  public  against  a  dan- 
irerous  substance  by  proper  designa- 
tion of  the   thing  manufactured   or 
sold,  he  owes  a  duty  to  the  public  so 
to  do,  and  for  failure  in  that  regard 
he  is  liable  for  the  consequences  rea- 
sonably to  be  anticipated."     And  in 
Kusick  V.  Thorndike  &  Hix  (1916)  224 
Mass.  413,  112  N.  E.  1025,  supra,  it 
was  said  that  "the  distinction  between 
the  sale,  without  notice  of  its  quali- 
ties, of  an   article   commonly   recog- 
nized as  inherently  dangerous  to  life 
or  property,  and  the  sale  of  ordinary 
merchandise    and    property,    is    well 
recognized." 

The  rule  that  a  manufacturer  or 
packer  of  .an  inherently  dangerous 
article,  or  substance,  is  liable  to  an 
ultimate  consumer  for  injuries  to  per- 
son or  property  resulting  from  negli- 
gence in  manufacturing  or  packing 
the  same,  is  baaed  upon  the  proposi- 
tion that  the  liability  in  such  a  case 
arises,  not  out  of  any  contract  or  di- 
rect privity  between  the  wrongdoer 
and  the  person  injured,  but  out  of  the 
duty  which  the  law  imposes  upon 
the  manufacturer  or  packer  of  an  im- 
minently dangerous  article,  to  avoid 
acts  in  their  nature  dangerous  to  lives 
of  others  than  those  with  whom  he  di- 
rectly deals.  National  Sav.  Bank  v. 
Ward  (1879)  100  U.  S.  195.  25  L.  ed. 
€21. 


And  in  Favo  v.  Remington  Arms 
Co.  (1901)  67  App.  Div.  414,  73  N.  Y, 
Supp.  788,  in  holding  that  the  manu- 
facturer of  a  defective  gun,  which,  it 
was  said,  was  a  dangerous  instrument 
because  of  the  use  to  which  it  was  to 
be  put,  was  liable  to  a  remote  purchas- 
er, at  least  for  damages  resulting  from 
its  negligence  in  using  defective  ma- 
terials, or  from  want  of  proper  care 
and  skill  in  manufacturing,  the  court 
stated  the  grounds  for  the  rule  as  fol- 
lows: "This  is  not  upon  the  ground 
of  warranty,  express  or  implied,  but 
because  the  vendor  owes  to  the  public 
a  duty  not  to  expose  human  life  to 
danger  by  negligently  and  carelessly 
putting  upon  the  market  an  article  as 
harmless,  which  is  in  fact  dangerous. 
But,  in  order  to  fasten  liability  upon 
a  manufacturer,  a  negligent  use  of  ar- 
ticles and  want  of  proper  care  and 
skill  in  the  manufacture  must  be 
proven.  The  bare  bursting  of  a  gun 
does  not  make  a  manufacturer  liable." 

And  it  has  been  held  that  proof  of 
actual  knowledge  of  the  dangerous 
qualities  of  an  article  put  upon  the 
market,  on  the  part  of  the  manufac^ 
turer,  is  not  a  prerequisite  to  liability 
to  a  purchaser  in  the  market,  notwith- 
standing the  la^k  of  contractual  re- 
lations, since  actual  knowledge  is  not 
required  where  the  article  is  so  made 
up  as  to  be  inherently  dangerous. 
Thornhill  v.  Carpenter-Morton  Co. 
(1915)  220  Mass.  593,  108  N.  E.  474. 
In  this  case  one  who  sold  'Valnut  oil 
stain'*  in  cans  bearing  his  name  as 
manufacturer,  although  the  same  was 
prepared  for  him  by  another  on  his 
order,  was  liable  for  injuries  to  one 
who  purchased  a  can  in  the  market, 
occasioned  by  the  ignition  of  inflam- 
mable gases  formed  from  its  ingredi- 
ents, when  the  purchaser  struck  a 
match  to  light  the  gas  in  order  to  see 
while  applying  the  stain. 

So,  in  McLawson  v.  Paragon  Ref. 
Co.  (1917)  198  Mich.  222,  164  N.  W. 
668,  it  was  declared  that  a  manufac- 
turer, or  vendor  of  an  inherently  dan- 
gerous article  or  substance  to  a  mid- 
dleman, is  liable  to  a  purchaser  from 
the  latter,  even  though  he  was  igno- 
rant of  its  character,  if  in  the  exercise 
of  ordinary  prudence  he  should  have 
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possessed  such  knowledge.  The  hold- 
ing in  this  case  was  that  one  who  neg- 
ligently sold  a  mixture  of  gasolene 
and  kerosene  for  pure  kerosene  was 
liable  for  injuries  to  a  purchaser  from 
a  retailer,  caused  by  an  explosion  of 
the  mixture. 

And,  for  a  better  reason,  a  manu- 
facturer or  packer  who  knows  the 
dangerous  properties  of  an  article, 
and  does  not  inform  the  one  to  whom 
he  sells,  for  resale,  of  such  dangerous 
qualities,  is  liable  to  an  ultimate  con- 
sumer who  is  injured  because  of  such 
unknown  dangers.  Wellington  v. 
Downer  Kerosene  Oil  Co.  (1870)  104 
Mass*  64  (defendant  sold  naphtha  un- 
der the  name  of  oil  to  a  retailer  who 
was  ignorant  of  its  dangerous  char- 
acter, and  the  latter  sold  the  same  to 
one  who  was  injured  in  attempting  to 
use  the  naphtha  for  illuminating  pur- 
poses) ;  Elkins  v.  McKean  (1875)  79 
Pa.  493  (manufacturer  of  oil  know- 
ingly sold  a  most  explosive  oil  as 
illuminating  oil  bearing  a  high  and 
safe  fire  test). 

I  And  it  was  held  in  Skinn  v.  Reutter 
(1903)  135  Mich.  57,  63  L.R.A.  743, 
106  Am.  St,  Rep.  384,  97  N.  W.  152,  15 
Am,  Neg.  Rep.  86,  that  one  who  sold 
hogs,  known  to  him  \o  have  a  danger- 
ous and  infectious  disease,  committed 
a  wrong  imminently  dangerous  to 
humafiilife,  within  the  rule  that  one 
guilty  of  such  an  act  may  be  liable  for 
injury  to  life  or  limb  thereby  caused, 
even  to  persons  not  immediately  con- 
nected with,  the  transaction.  It  was 
further  held  that,  if  the  hogs  so  sold 
communicated  the  di&ease  to  sound 
animals  belonging  to  a  remote  pur- 
chaser, from  which  they  died,  the  lia- 
bility of  the  first  seller  was  not  de- 
stroyed by  the  intervention  of  an- 
other buyer  between  the  first  seller 
and  the  last  buyer. 

It  has  been  held,  however,  that  a 
manufacturer  or  packer  who  puts  an 
inherently  dangerous  article  on  the 
market  is  relieved  from  liability  to  a 
purchaser  from  a  middleman,  where 
the  wrongful  act  of  the  middleman  in- 
tervenes, and  is  auflficient  to  break  the 
chain  of  causation.  Thus,  in  Catlin 
V.  Unien  Oil  Co.  (1916)  31  CaL  App. 
597,  I€l  Pac.  29,  where  the  defendant 


sold  to  a  retailer  a  mixture  of  gas- 
olene and  coal  oil  as  pure  coal  oil,  bat 
the  middleman  was  put  upon  notice  of 
the  character  of  the  mixture,  but  nev- 
ertheless sold  some  of  the  same  as 
pure  coal  oil,  it  was  held  that  the  re- 
sale was  the  intervening  act  of  a  cul- 
pable, responsible  person,  and  that  it 
interrupted  the  chain  of  causation  be- 
tween the  original  vendor  and  the 
ultimate  consumer  so  as  to  relieve  the 
former  from  liability  to  the  latter,  and 
transferred  the  liability  from  the' pro- 
ducer to  the  middleman. 

And  in  England  it  has  been  held 
that,  even  in  the  case  of  a  dangerous 
article,  a  manufacturer  is  not  liable 
to  one  who  has  purchased  through  a 
middleman,  provided  the  manufactur- 
er has  disclosed  the  danger,  or  it  is 
apparent  upon  inspection  by  the  pur- 
chaser, it  having  been  said  that  in 
the  latter  case  no  obligation  arises  out 
of  the  imperfect  manufacture.  Black- 
er V.  Lake  &  Elliott  (1912)  106  L.  T. 
N.  S.  (Eng.)  533. 

b.    Articles    intended    for    human    con^ 

eumption, 

1,  Drugs  and  medicines. 

Upon  the  theory  that  a  manufac- 
turer or  packer, of  drugs  owes  a  duty 
to  the  public  in  the  preparation  atid 
marketing  of  such  dangerous  sub- 
stances, it  is  generally  conceded  that 
a  manufacturing  druggist  who  pre- 
pares and  markets  his  goods  through 
retail  dealers,  is  liable  to  ultimate 
consumers  injured  by  defective'  or 
mislabeled  drugs. 

Thus,  in  the  leading  case  of  Thomas 
V.  Winchester  (1852)  6  N.  Y.  397,  57 
Am.  Dec.  455,  in  holding  that  a  manu- 
facturer of  drugs  who  put  belladonna 
upon  the  market  labeled  dandelioii 
was  liable  to  a  purchaser  from  a  mid- 
dleman who  was  poisoned  by  using 
the  same,  supposing  that  it  was  dan- 
delion, upon  the  theory  that  the  manu- 
facturer had  violated  a  duty  owed  to 
the  public,  Ruggles,  Ch.  J.,  said: 
'The  question  is  whether  the  defend- 
ant, being  a  remote  vendor  of  the  medi- 
cine, and  there  being  no  privity  oir 
connection  between  him  and  the  plain- 
tiff, the  action  can  be  maintained.- "If, 
in  labeling  a  poisonbub  drug  with  th*e 
name  of  a  harmless  medicine  for  {tab* 
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]ic  market,  no  duty  was  violated  by 
the  defendant,  excepting  that  which 
he  owed  to  Aspinwall,  his  immediate 
vendee,  in  virtue  of  his  contract  of 
sale,  this  action  cannot  be  maintained. 
If  A  build  a  wagon  and  sell  it  to  B, 
who  sells  it  to  C,  and  C  hires  it  to  D, 
who,  in  consequence  of  the  gross  neg- 
ligence of  A  in  building  the  wagon,  is 
overturned  and  injured,  D  cannot  re- 
cover damages  against  A,  the  builder. 
A's  obligation  to  build  the  wagon 
faithfully  arises  solely  out  of  his  con- 
tract with  B.  The  public  have 
nothing  to  do  with  it.  Misfortune  to 
third  persons  not  parties  to  the  con- 
tract would  not  be  a  natural  and 
necessary  consequence  of  the  builder's 
negligence;  and  such  negligence  is 
not  an  act  imminently  dangerous  to 
human  life.  .  .  .  But  the*case  in 
hand  stands  on  a  different  ground. 
The  defendant  was  a  dealer  in  poison-^ 
ous  drugs.  Gilbert  was  his  agent  in 
preparing  them  for  market.  The 
death  or  great  bodily  harm  of  some 
person  was  the  natural  and  almost 
inevitable  consequence  of  the  sale  of 
belladonna  by  means  of  the  false 
label.  .  »  •  In  the  present  case  the 
sale  of  the  ppisonous  article  was  made 
to  a  dealer  in  drugs,  and  not  to  a  con- 
sumer. The  injury,'  therefore,  was 
not  likely  to  fall  to  him,  or  on  his 
vendee,,  who  was  also  a  dealer;  but 
much  more  likely  to  be  visited  on  a 
remote  purchaser,  as  actually  hap- 
pened^ The  defendant's  negligence 
put  human  life  in  imminent  danger. 
Can  it  be  said  that  there  was  no  duty 
on  the  part  of  the  defendant  to  avoid 
the  creation  of  that  danger  by  the  ex- 
ercise of  greater  caution?  or  that  the 
exercise  of  that  caution  was  a  duty 
only  to  his  immediate  vendee,  whose 
life  was  not  endangered?  The  de- 
fendant's duty  arose  out  of  the  nature 
of  his  business  and  the  danger  to 
othera  incident  to  its  mismanagement. 
Nothing  but  mischief  like  that  which 
actually  happened  could  have  been 
expected  from  sending  the  poison 
falsely  labeled  into  the  market;  and 
the  defendant  is  justly  responsible  for 
the  probable  consequences  of  the  act. 
The  duty  of  exercising  caution  in  this 
respect  did.  not  arise  out.  of  the  de- 


fendant's contract  of  sale  to  Aspin- 
wall.  The  wrong  done  by  the  defend- 
ant was  in  putting  the  poison,  misla- 
beled, into  the  hands  of  Aspinwall  as 
an  article  of  merchandise,  to  be  sold, 
and  afterwards  used,  as  the  extract  of 
dandelion,  by  some  person  then  un- 
known." 

And  upon  the  principle  that  the 
manufacturer  of  a  negligently  com- 
pounded or  labeled  medicine  is  liable 
to  an  ultimate  consumer  who  is  in- 
jured thereby,  even  though  there  be 
no  privity  of  contract,  it  was  held  in 
Blood  Balm  Co.  v.  Cooper  (1889)  83 
6a.  457,  5  L.R.A.  612,  20  Am.  St.  Rep. 
824,  10  S.  E.  118,  that  one  who  pre- 
pared a  patent  medicine,  putting  on 
the  bottle  directions  as  to  the  doses  to 
be  taken,  and  sold  'it  to  a  druggist, 
was  liable  to  a  purchaser  from  the 
latter,  who  was  injured  by  taking  it 
according  to  the  directions,  by  reason 
of  its  containing  a  poisonous  sub- 
stance. It  was  contended  that  the 
rule  as  to  the  liability  of  a  druggist 
who  carelessly  labeled  a  deadly  poison 
as  a  harmless  medicine,  and  sent  it  so 
labeled  into  the  market,  did  not  apply 
to  the  medicine  sold  in  this  case,  as  it 
was  not  a  deadly  poison,  and  no  label 
was  put  on  it  which  was  calculated  to 
deceive  anyone ;  but  the  court  said,  in 
answer  to  this  contention,  that  the  di- 
rections accompanying  the  medicine 
were  the  cause  of  the  injury  com- 
plained of,  and  that  the  liability  of 
the  defendant  to  the  purchaser  arose 
not  by  contract,  but  for  a  wrong  com- 
mitted by  the  defendant  in  the  direc- 
tions as  to  the  dose  that  should  be 
taken.  The  court  could  see  no  differ- 
ence, whether  the  medicine  was  di- 
rectly sold  to  the  purchaser  by  the 
proprietor,  or  by  an  intermediate 
party  to  whom  the  proprietor  had  sold 
it,  in  the  first  instance,  for  the  pur- 
pose of  being  sold  again.  To  quote 
from  the  opinion:  "It  was  put  upon 
the  market  by  the  proprietor,  not 
alone  for  the  use  of  druggists  to 
whom  they  might  sell  it,  but  to  be  used 
by  the  public  in  general,  who  might 
need  the  same  for  the  <;ure  of  certain 
diseases  for  which  the  proprietor  set 
forth  in  his  label  the  same  was 
adapted.    This  was  the  same  thing  as 
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if  the  proprietor  himself  had  sold  this 
medicine  to  [plaintiff]  with  his  in- 
structions and  directions  as  to  how 
the  same  should  be  taken."  And  see 
Mazetti  v.  Armour  &  Co.  (1913)  75 
Wash.  622,  48  L.R.A.(N.S.)  213.  135 
Pac.  633,  Ann.  Cas.  1915C,  140. 

2,  Food  €iti(l  heveragcs, 
(a)    In  general. 

Generally,  as  to  presumption  of 
negligence  from  foreign  substance  in 
food,  see  annotation  following  Ash  v. 
Childs  Dining  Hall  Co.  4  A.L.R.  1556. 

The  decided  weight  of  authority  is 
to  the  effect  that  an  ultimate  consum- 
er may  bring  an  action  directly 
against  a  negligent  manufacturer  or 
paclcer  for  injuries  from  the  use  of  a 
dangerous  article,  such  as  unwhole- 
some food  or  beverages,  though  there 
is  no  contractual  relation  between  the 
parties.  The  following  cases  support 
this  conclusion: 

United  States. — Ketterer  v.  Armour 
&  Co.  (1912)  200  Fed.  322,  reaffirmed 
on  subsequent  appeal  in  (1917)  L.R.A. 
1918D,  798,  160  C.  C.  A.  Ill,  247  Fed. 
921. 

Alabama. — Coca-Cola  Bottling  Co. 
V.  Barksdale  (1920)  17  Ala.  App.  606, 
88  So.  36. 

Arkansas. — Drury  v.  Armour  &  Co. 
(1919)  140  Ark.  371,  216  S.  W.  40. 

Georgia. — Watson  v.  Augusta  Brew-* 
ing  Co.  (1906)  124  Ga.  121,  1  L.R.A. 
(N.S.)  1178,  110  Am.  St.  Rep.  157,  52 
S.  E.  152, 19  Am.  Neg.  Rep.  107 ;  Payne 
V.  Rome  Coca-Cola  Bottling  Co.  (1912) 
10  Ga.  App.  762,  73  S.  E.  1087. 

Illinois.s^Salmon  v.  Libby,  McNeil 
&  Libby  (1905)  219  111.  421,  76  N.  E. 
573,  reversing  (1904)  114  111.  App. 
258. 

Iowa.— Davis  v.  Van  Camp  Packing 
Co.  (reported  herewith)  ante,  649. 

Kansas. — Parks  v.  C.  C.  Yost  Pie 
Co.  (1914)  93  Kan.  334,  L.R.A.1915C, 
179,  144  Pac.  202.  7  N.  C.  C.  A.  100. 

Maine.— Traf ton  v.  Davia  (1913) 
no  Me.  318,  86  Atl.  179. 

Massachusetts. — ^Roberts  v.  Anheu- 
ser  Busch  Brewing  Asso.  (1912)  211 
Mass.  449,  98  N.  E.  95;  Wilson  v.  J.  G. 
&  B.  S.  Ferguson  Co.  (1913)  214  Mass. 
265,  101  N.  E.  381. 


Minnesota. — ^Meshbesher  v.  Chan- 
nellene  Oil  &  Mfg.  Co.  (19C9)  107 
Minn.  104,  131  Am.  St.  Rep.  441,  119 
N.  W.  428. 

Mississippi.  —  Jackson  Coca-Cola 
Bottling  Co.  V.  Chapman  (1914)  106 
Miss.  864,  64  So.  791;  Pillars  v.  R.  J. 
Reynolds  Tobacco  Co.  0918)  117 
Miss.  490,  78  So.  365. 

New  Jersey. — Tomlinson  v.  Armour 
&  Co.  (1908)  75  N.  J.  L.  748,  19  L.R.A. 
( N.S.)  923,  70  Atl.  314. 

New  York.  —  Rosenbusch  v.  Am- 
brosia Milk  Corp.  (1917)  181  App. 
Div.  97,  168  N.  Y.  Supp.  505;  Chysky 
V.  Drake  Bros.  Co.  (1920)  192*  App. 
Div.  186,  182  N.  Y.  Supp.  459;  Free- 
man V.  Schultz  Bread  Co.  (1917)  100 
Misc.  528.  163  N.  Y.  Supp.  396;  Ternay 
v.  Ward  Baking  Co.  (1917)  167  N.  Y. 
Supp.  562. 

North  Carolina. — Ward  v.  Morehead 
City  Sea  Food  Co.  (1916)  171  N.  C. 
33,  87  S.  E.  958;  Grant  v.  Graham 
Chero-Cola  Bottling  Co.  (1918)  176 
N.  C.  256,  4  A.L.R.  1090.  97  S.  E.  27, 
18  N.  C.  C.  A.  869. 

Pennsylvania. — Catani  v.  Swift  & 
Co.  (1915)  251  Pa.  52,  L.R.A.1917B, 
1272,  95  Atl.  931,  error  dismissed  in 
( 1916)  241  U.  S.  690,  60  L.  ed.  1238,  36 
Sup.  Ct.  Rep.  554.  And  see  Tavani  v. 
Swift  &  Co.  (1918)  262  Pa,  184,  105 
Atl.  55. 

Tennessee. — Boyd  v.  Coca-Cola  Bot- 
tling Works  (1914)  132  Tenn.  23,  177 
S.  W.  80;  Crigger  v.  Coca-Cola  Bot- 
tling Co.  (1915)  132  Tenn.  545,  L..R.A. 
1916B,  877,  179  S.  W.  155,  11  N.  C.  C. 
A.  359,  Ann.  Cas.  1917B,  572.  And  see 
Liggett  &  M.  Tobacco  Co.  t.  Cannon 
(1915)  132  Tenn.  419.  L.R.A.1916A, 
940,  178  S.  W.  1009,  Ann.  Cas.  1917A, 
179. 

Washington. — See  Mazetti  v.  Ar- 
mour &  Co.  (1913)  75  Wash.  622,  48 
L.R.A.(N.S.)  213,  136  Pac.  633,  Ann. 
Cas.  1915C,  140. 

Wisconsin. — ^Haley  v.  Swift  &  Co. 
(1913)   152  Wis.  570,  140  N.  W.  292. 

Canada.— Buckley  v.  Mott  (1919)  — 
N.  S.  — ,  50  D.  L.  R.  408. 

In  another  case  it  was  said  that  the 
obligation  of  the  manufacturer  or  sell- 
er of  unwholesome  food  products  rests 
upon  "the  demands  of  social  justice,** 
and  is  not  based  alone  on  privity  of 
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contract.     Ketterer  v.  Armour  &  Co. 
(1912)  200  Fed.  322. 

And  it  has  been  said  that  the  liabil- 
ity for  furnishing  provisions  which 
endanger  human  life  rests  upon  the 
same  grounds  as  the  manufacturing 
of  patent  or  proprietary  medicines. 
Roberts  v.  Anheuaer  Busch  Brewing 
Asso.  (1912)  211  Mass.  449,  98  N.  E. 
95. 

In  Catani  v.  Swift  &  Co.  (1915)  251 
Pa-  62,  L.R.A.1917B,  1272,  95  Atl.  931. 
error  dismissed  in  (1916)  241  U.  S. 
690,  60  L.  ed.  1238,  36  Sup.  Ct.  Rep. 
554,  it  was  held  that  one  preparing 
meat  for  food  impliedly  warrants  to 
the  customer  that  it  is  sound  and  fit 
for  that  purpose,  although  it  passes 
through  the  hands  of  a  middleman, 
under  a  statute  providing  that  in 
every  such  sale,  unless  the  parties 
otherwise  agree,  there  shall  lie  an  im- 
plied undertaking  that  the  goods  are 
sound  and  fit  for  household  consump- 
tion, and  consequently  that  a  packer 
who  sold  diseased  pork  was  liable  to 
an  ultimate  consumer,  who  was  in- 
jured by  eating  the  same. 

And  it  has  been  held  error  to  com- 
pel a  consumer  who  hBs  been  injured 
by  eating  unwholesome  food  to  elect, 
in  an  action  against  the  manufacturer, 
whether  to  proceed  in  tort  or  on  an 
implied  warranty  of  wholesomeness. 
Davis  v.  Van  Camp  Packing  Co.  (re- 
ported herewith)  ante,  649. 

And  it  has  been  held  that  a  meat 
packer  who  places  diseased  meat  on 
the  market  is  not  relieved  from  liabil- 
ity for  injury  to  an  ultimate  consumer 
by  the  fact  that  the  meat  was  marked 
'inspected  and  passed"  by  Federal  in- 
spectors, under  provisions  of  the  Fed- 
eral statute.  Ketterer  v.  Armour  & 
Co.  (1917)  L.R.A.1918D,  798,  160  C.  C. 
A.  Ill,  247  Fed.  921  (holding  that  the 
purpose  of  such  an  inspection  is  to 
impose  additional  safeguards,  and  not 
to  free  packers  from  liability  for  neg- 
ligence) ;  Catani  v.  Swift  &  Co.  (1915) 
261  Pa.  52,  L.R.A.1917B,  1272,  95  Atl. 
931,  error  dismissed  in  (1916)  241  U. 
S.  690,  60  L.  ed.  1238,  36  Sup.  Ct.  Rep. 
554.  And,  upon  this  point,  see  O'Con- 
nor V.  Armour  Packing  Co.  (1908)  15 
L.R.A.  (N.S.)  812,  85  C.  C.  A.  469,  158 
Fed.  241,  14  Ann.  Cas.  66,  and  Davis 
17  A.L.R.— 44, 


V.  Van  Camp  Packing  Co.  (reported 
herewith)  ante,  649. 

(b)     Foqds, 

In  Davis  v.  Van  Camp  Packing  Co. 
(reported  herewith)  ante,  649,  it  was 
held  that  a  manufacturer  of  canned 
pork  and  beans  was  liable  to  an  ulti- 
mate consumer,  who  was  poisoned  by 
eating  the  product,  regardless  of  a 
lack  of  privity  of  contract,  because  of 
the  fact  that  the  injured  ii^rson  pur- 
chased the  can  of  beans  fr«m  a  retail- 
er, who  had  purchased  from  a  jobber, 
to  whom  the  manufacturer  had  sold 
the  same. 

And  in  Tomlinson  v.  Armour  &  Co. 
(1908)  75  N.  J.  L.  748, 19  L.R.A.(N.S.) 
923,  70  Atl.  314,  in  holding  that  a 
manufacturer  of  canned  goods  is  un- 
der a  duty  to  him  who,  in  the  ordinary 
course  of  trade,  becomes  the  ultimate 
consumer,  to  exercise  care  that  the 
goods  which  he  puts  into  cans  and 
sells  to  retail  dealers,  to  the  end  that 
such  dealers  may  sell  the  same  to  con- 
sumers as  food,  are  not  tainted  with 
poison,  irrespective  of  the  presence  or 
absence  of  contractual  obligations 
arising  out  of  the  dealings  between 
manufacturer  and  dealer,  and  between 
retailer  and  consumer,  and  that  a 
declaration  setting  forth  that  defend- 
ant was  engaged  in  the  business  of 
putting  up  in  tin  cans  or  vessels,  and 
vending,  meats  for  food  and  domestic 
use,  and  did  put  up  a  certain  can  of 
ham  for  food  and  domestic  use,  which 
was  sold  by  the  defendant  to  a  retail 
dealer,  to  be  sold  to  customers  and 
patrons;  that  plaintiff  purchased  said 
can  of  ham  from  said  retailer  for  food 
and  domestic  use;  that  the  defendant 
negligently  put  up  in  said  can  of  ham 
diseased,  unfit,  and  unwholesome  ham, 
which  was  deleterious  and  poisonous 
to  the  human  body  and  health;  and 
that  the  plaintiff,  without  fault  or 
negligence  on  her  part,  ate  a  piece  of 
ham  taken  from  said  can,  and  in  con- 
sequence thereof  became  poisoned  and 
sick  with  ptomaine  poison,  set  forth  a 
good  cause  of  action,  notwithstanding 
the  absence  of  scienter,  the  court  re- 
viewed numerous  authorities,  and 
summed  up  the  law  as  follows: 
"Coming,  then,  to  consider  the  facts 
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of  the  present  case  as  averred  in  the 
declaration,  and  dealing  with  them 
irrespective  of  the  presence  or  ab- 
sence of  contractual  obligations  aris- 
ing out  of  the  dealings  between  manu* 
facturer  and  retailer,  and  between  re- 
tailer and  consumer,  the  question  is 
whether  the  manufacturer  is  under  a 
duty  to  him  who,  in  the  ordinary 
course  of  trade,  becomes  the  ultimate 
consumer,  to  exercise  care  that  the 
goods  which  he  puts  into  cans  and 
sells  to  retail  dealers,  to  the  end  that 
such  dealers  may  sell  the  same  to  cus- 
tomers and  patrons  as  food,  are  whole- 
some and  fit  for  food,  and  not  tainted 
with  poison.  Canned  goods  are,  at  the 
present  day,  in  such  common  use  that 
we  may  judicially  recognize  that  the 
contents  are  sealed  up,  not  open  to 
the  inspection  or  test,  either  of  the 
retailer,  or  of  the  customer,  until  they 
are  opened  for  use;  and  not  then  sus- 
ceptible to  practical  test,  except  the 
test  of  eating.  When  the  manufac- 
turer puts  the  goods  upon  the  market 
in  this  form  for  sale  and  consumption, 
he,  in  effect,  represents  to  each  pur- 
chaser that  the  contents  of  the  can 
are  suited  to  the  purpose  for  which  it 
is  sold,  the  same  as  if  an  express 
representation  to  that  effect  were  im- 
printed upon  a  label.  Under  these  cir- 
cumstances, the  fundamental  condi- 
tion upon  which  the  common-law  doc- 
trine of  caveat  emptor  is  based — ^that 
the  buyer  should  'look  out  for  himself* 
— is  conspicuously  absent;  for  he  has 
no  opportunity  to  look  out  for  himself. 
And  when  he  thus  buys  and  eats  the 
contents  of  the  package,  relying  upon 
the  assurance  of  the  manufacturer 
that  they  are  fit  to  be  eaten,  it  seems 
to  us  to  result  from  general  and  fun- 
damental principles  that  he  has  a 
right  to  insist  that  the  manufacturer 
shall  at  least  exercise  care  that  they 
are  so  fit,  and  are  not  unwholesome 
and  poisonous.  Among  the  most  fun- 
damental of  personal  rights,  without 
which  man  could  not  live  in  a  state  of 
society,  is  the  right  of  personal  secur- 
ity, including  the  'preservation  of  a 
man's  health  from  such  practices  as 
may  prejudice  or  annoy  it'  (1  Bl.  Com. 
129,  134) — a  right  recognized,  need- 
less to  Bay,  in  almost  the  first  words 


of  our  written  Constitution  (Const, 
art.  1, 1 1).  To  assert,  therefore,  that 
one  living  in  a  state  of  society,  or- 
ganized, as  ours  is,  according  to  the 
principles  of  the  common  law,  need 
not  be  careful  that  his  acts  do  not  en- 
danger the  life  or  impair  the  health  of 
his  neighbor,  seems  to  offend  against 
the  fundamentals.  •  •  .  Upon  both 
reason  and  authority,  we  are  clearly 
of  the  opinion  that  the  declaration  be- 
fore us  sets  up  a  good  cause  of  action. 
The  fact  that  the  defendant  was  the 
manufacturer,  presumably  having 
knowledge,  or  opportunity  for  knowl- 
edge, of  the  contents  of  the  cans  and 
of  the  process  of  manufacture;  that  it 
put  the  goods  upon  the  market  for  sale 
by  dealers  to  consumers,  under  cir- 
cumstances such  that  neither  dealer 
nor  consumers  had  opportunity  for 
knowledge  of  the  contents;  the  fact 
that  the  goods  were  thus  manufac- 
tured and  marketed  under  circum- 
stances that  imported  a  representa- 
tion to  intending  purchasers  that  they 
were  fit  for  food  and  beneficial  to  the 
human  body;  that,  in  the  ordinary 
course  of  business,  there  was  a  prob- 
ability  (it  being,  indeed,  the  very  pur- 
pose of  the  defendant)  that  the  goods 
should  be  purchased,  and  used  by  par- 
ties purchasing,  in  reliance  upon  the 
representation;  and  that  the  defend- 
ant negligently  prepared  the  food  so 
that  it  was  unwholesome  and  unfit  to 
be  eaten,  and  poisonous  to  the  human 
body,  whereby  the  plaintiff  was  in- 
jured,— ^make  a  case  that  renders  the 
defendant  liable  for  the  damages  sus« 
tained  by  the  plaintiff  thereby." 

So,  in  Rosenbusch  v.  Ambrosia  Milk 
Corp.  (1917)  181  App.  Div.  97,  168  N. 
Y.  Supp.  505,  the  rule  making  a  manu- 
facturer of  unwholesome  or  dangerous 
foods  liable  to  ultimate  consumers, 
notwithstanding  the  absence  of  con- 
tractual relations,  was  applied  to  the 
manufacturer  of  a  canned  food 
product  intended  as  a  substitute  for 
milk  for  infants,  which  food  was 
liable  to  deteriorate  and  become  poi- 
sonous if  not  properly  handled  and 
used,  it  having  been  held  that  the 
manufacturer  was  negligent  in  not 
issuing  proper  instructions  with 
respect  to  its  preservation  and  use  to 
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insure  the  safety  of  its   use  if  ob- 
served. 

And  in  Drury  v.  Armour  &  Co. 
(1919)  140  Ark.  371.  216  S.  W.  40,  it 
was  held  that  one  who  prepared  sau- 
sage, and  sold  the  same  to  retail  deal- 
ers for  resale  to  consumers,  was  liable 
to  one  of  the  latter  who  was  made  sick 
by  its  unwholesomeness,  which  was  a 
result  of  the  defendant's  negligence 
in  the  preparation  of  the  sausage. 
And  for  a  case  involving  the  prepara- 
tion and  sale  through  a  retailer  of 
link  sausage,  see  Haley  v.  Swift  &  Co. 
(1913)  152  Wis.  570,  140  N.  W.  292,  as 
set  out  infra,  III.  g. 

In  Salmon  v.  Libby,  McNeill  & 
Libby  (1905)  219  111.  421,  76  N.  E.  573, 
a  declaration  was  held  to  be  good 
which  set  out  a  statute  permitting  a 
recovery  for  the  death  of  a  person 
caused  by  the  wrongful  act  or  omis- 
sion of  another,  and  which  alleged 
that  defendant  negligently  and  im- 
properly prepared  and  manufactured 
mincemeat  so  that  the  same  became 
poisonous  and  destructive  to  human 
life  when  used  as  food;  and  that  the 
plaintiff's  testator,  while  lawfully  par- 
taking of  the  same,  was  poisoned  and 
died  in  consequence  thereof;  though  it 
also  showed  that  .the  plaintiff's  testa- 
tor did  not  purchase  the  mincemeat  di- 
rectly from  the  defendant.  In  this 
case  the  question  of  the  lack  of  priv- 
ity of  contract  between  the  packer  and 
the  injured  consumer  was  not  dis- 
cussed by  the  supreme  court,  as  the 
specific  objection  to  the  declaration 
was  that  it  failed  to  state  the  particu- 
lar negligence  complained  of.  How- 
ever, the  judgment  of  the  lower  court 
in  (1904)  114  111.  App.  258,  which  the 
supreme  court  reversed,  was  based 
upon  the  theory  that  there  could  be  no 
recovery  because  mincemeat  was  not 
"in    its    nature    'imminently    danger- 


ous. 


I  $f 


and  that  there  were  no  con- 


tractual relations  between  the  plain- 
tiff and  the  defendant. 

In  Ketterer  v.  Armour  &  Co.  (1917) 
L.R.A.1918D,  798,  160  C.  C.  A.  Ill,  247 
Fed.  92i,  food  manufactured  from  dis- 
eased pork  was  expressly  declared  to 
be  an  imminently  dangerous  article, 
so  as  to  render  the  manufacturer  lia- 
ble to  an  ultimate  consumer,  injured 


by  eating   the   same   after   purchase 
thereof  from  a  middleman. 

In  Ketterer  v.  Armour  &  Co.  (Fed.) 
supra,  it  was  held  that  a  packer  of 
pork  who  sells  only  to  dealers  owes  to 
the  consumer  the  duty  to  inspect  his 
product  to  ascertain  whether  it  is  fit 
for  food,  and  may  be  liable  to  the  con- 
sumer for  injuries  caused  by  the  fail- 
ure to  perform  such  duty,  though 
there  is  no  privity  of  contract  between 
them. 

In  Ward  v.  Morehead  City  Sea  Food 
Co.  (1916)  171  N.  C.  33,  87  S.  E.  958. 
a  packer  of  salt  fish,  who  negligently 
put  unwholesome  salt  mullets  in  the 
hands  of  a  retailer  for  sale,  was  held 
liable  for  the  death  of  a  consumer  who 
purchased  trom  the  retailer.  In  this 
case  it  also  appeared  that  the  packer 
failed  promptly  to  notify  the  retailer 
of  the  condition  of  the  fish,  although 
he  had  knowledge  thereof  in  time  to 
have  stopped  the  sale. 

In  Roberts  v.  Anheuser  Busch  Brew- 
ing Asso.  (1912)  211  Mass.  449,  98  N. 
E.  95,  it  was  held  that  a  manufacturer 
of  a  food  preparation  of  malt  and 
hops,  known  as  "Malt  Nutrine,"  who, 
by  public  advertisements,  represented 
that  its  mixture  was  healthful,  free 
from  all  injurious  substances,  bene- 
ficial to  women  and  children  and  those 
needing  strength  and  nourishment, 
and  that  it  was  compounded  with 
great  care,  and  put  the  mixture 
upon  the  market,  whereby  it  came 
from  it,  though  a  wholesale  dealer,  to 
the  druggist  from  whom  the  plaintiff 
purchased  a  bottle  of  the  mixture  in 
reliance  upon  the  representations, 
was  liable  in  tort  to  the  plaintiff  for 
loss  of  services,  of  his  wife  and  child 
by  sickness  due  to  ptomaine  poison- 
ing caused  by  the  contents  of  the 
bottle.  It  was  said  in  this  case  that, 
while  there  may  be  no  inherent  diffi- 
culty in  maintaining  an  action  of  tort 
upon  a  false  warranty,  yet  there  can- 
not be  a  warranty  where  there  is  no 
privity  of  contract  and,  as  there  was 
no  contractual  relation  between  the 
plaintiff  and  the  defendant,  the  action 
could  not  be  maintained  upon  the 
ground  that  there  was  any  warranty 
by  the  defendant  of  the  good  qualities 
of  its  mixture. 
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And  in  Wilson  v.  J.  G.  &  B.  S.  Fergu- 
son Co.  (1913)  214  Mass,  265,  101  N. 
E.  381,  it  was  held  that  a  manufactur- 
er of  pies  was  liable  to  one  who  pur- 
chased from  a  retail  dealer,  for  injur- 
ies sustained  from  toxic  or  ptomaine 
poisoning  caused  by  eating  a  blueberry 
pie  made  by  it,  where  it  appeared  that 
the  dealer  was  free  from  blame,  and 
the  evidence  sustained  the  findings 
that  the  pie  was  unwholesome,  and  it 
also  appeared  that  defendant  had  rep- 
resented by  advertisements  that  it 
was  engaged  in  making  and  selling 
pies  which  were  not  only  wholesome, 
but  of  excellent  quality. 

So,  in  Freeman  v.  Schultz  Bread  Co. 
(1917)  100  Misc.  528,  163  N.  Y.  Supp. 
396,  in  holding  a  manufacturer  of 
bread  liable  to  a  purchaser  from  a 
middleman,  of  a  loaf  which  contained 
a  nail,  for  injuries  caused  by  the  hid- 
den nail,  Marks,  J.,  said :  "I  am  of  the 
opinion  that  the  lack  of  privity  of  con- 
tract between  the  plaintiff  and  the  de- 
fendant will  not  stand  in  the  way  of  a 
recovery  by  plaintiff,  and  that  the  de- 
fendant owed  a  duty  of  care  to  the 
purchaser,  knowing  the  purpose  for 
which  its  goods  were  manufactured, 
and  the  risk  of  injury  to  a  purchaser 
or  consumer,  of  the  presence  of  for- 
eign substances  which  are  bound  to 
cause  an  injury,  such  as  nails,  or 
wood  from  barrels  or  boxes,  which 
might  be  permitted  to  come  in  con- 
tact with,  or  fall  into,  the  flour  while 
being  made  into  dough.  In  my  opin- 
ion the  defendant  is  liable,  under  the 
principle  of  the  cases  cited  below,  as 
the  manufacturer  of  an  article  which 
it  is  reasonably  certain  will  become 
dangerous,  if  negligently  made,  by 
permitting  foreign  substances  to  enter 
into  its  manufacture,  and  which  dan- 
ger could  have  been  avoided  by  the 
exercise  of  care  and  inspection  in  its 
manufacture;  and  I  believe  this  prin- 
ciple applies  as  well  to  the  case  of  a 
manufactured  article  for  use.  which 
it  is  reasonably  certain  will  place  life 
and  limb  in  danger  if  negligently 
made,  as  to  an  article  manufactured 
to  be  eaten,  regarding  which  there  is 
the  same  danger,  if  care  and  inspec- 
tion in  its  manufacture  are  not  exer- 
cised."   In  connection  with  this  case. 


see  Ternay  v.  Ward  Baking  Co.  (1917) 
167  N,  Y.  Supp.  562,  wherein  it  was 
held  that  the  liability  of  a  manufac- 
turer of  bread  for  injuries  to  one  who 
purchased  a  loaf  containing  ground 
glass  from  a  retailer  was  for  the  jury 
to  decide,  and  depended  upon  whether 
or  not  the  dangerous  condition  of  the 
bread  was  the  result  of  negligence 
upon  the  part  of  the  manufacturer. 

And  in  Chysky  v.  Drake  Bros.  Co. 
(1920)  192  App.  Div.  186,  182  N.  Y. 
Supp.  459,  it  was  held  that  a  baker 
who  prepared  and  sold  to  a  retailer  a 
cake  containing  a  concealed  nail  was 
liable  as  for  negligence  to  an  ultimate 
consumer,  even  though  there  was  no 
privity  of  contract. 

In  the  Canadian  case  of  Buckley  v. 
Mott  (1919)  —  N,  S.  — ,  50  D.  L.  R. 
408,  it  was  held  that  a  manufacturer 
of  chocolate  cream  bars,  to  be  put  on 
the  market  as  food  through  retailers, 
owed  a  duty  to  the  public  not  to  mar- 
ket a  bar  dangerous  as  a  human  food, 
and  that  such  a  manufacturer  who  put 
on  the  market  a  bar  containing  pow- 
dered glass  was  liable  to  an  ultimate 
consumer,  notwithstanding  there  was 
no  privity  of  contract.  The  court 
said:  "Defendant  insists  that  there 
is  no  duty  owing  from  defendant  to 
plaintiff;  that  the  duty,  if  any,  arises 
out  of  contract,  and  that  this  is  lim- 
ited to  parties  to  the  contract;  that 
the  paintiff,  as  purchaser,  is  a  stran- 
ger to  the  contract  with  defendants  in 
the  sale  of  the  chocolate;  and  that  an 
action  against  defendants,  founded  on 
such  sale,  will  not  lie  even  in  tort.  If 
the  action  rests  on  contract  I  agree 
it  does  not  lie,  the  plaintiff  being  a 
stranger  to  the  contract  of  sale  by  de- 
fendants; but  there  has  long  been  in- 
grafted on  this  rule  exceptions  that, 
in  my  view,  cover  this  case;  a  duty  on 
the  part  of  defendants,  as  to  the  pub- 
lic, exists.  The  exceptions  clearly  ap- 
ply to  drugs  and  things  in  their  na- 
ture dangerous  in  themselves.  .  .  . 
In  the  American  courts  it  is  held  that 
where  defendants  manufacture  and 
put  a  dangerously  faulty  article  in  its 
stock  for  sale,  they  are  therein  negli- 
gent and  liable  to  an  action  for  such 
negligence,  it  being  the  proximate 
cause    of    injury   to    plaintiff,    with- 
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out  any  reference  to  contract  re*, 
lations  existing  between  him  and  the 
plaintiff.  After  examining  the  numer- 
ous cases  on  the  subject,  both  English 
and  American,  I  conclude  that  there 
was  a  duty  to  the  public  not  to  put  on 
sale  such  a  dangerous  article  as  the 
chocolate  bar  in  question;  that  de^ 
fendants  were  guilty  of  negligence  in 
this  respect,  which  was  the  proximate 
cause  of  plaintiff's  injuries." 

And  for  a  case  involving  unwhole- 
some sweet  oil  prepared  for  food  pur- 
poses, see  Meshbesher  v.  Channellene 
Oil  &  MffiK  Co.  (1909)  107  Minn.  104, 
131  Am.  St.  Rep.  441,  119  N.  W.  428,  as 
set  out  infra.  III.  g. 

But  upon  the  theory  that  the  basis 
for  the  rule  allowing  a  consumer  of 
unwholesome  food  to  recover  against 
the  manufacturer  or  packer  is  found 
in  tort,  and  not  in  contract,  it  has 
been  held  that  recovery  must  be  based 
upon  the  negligence  of  the  manufac- 
turer or  packer,  rather  than  upon  an 
implied  warranty  of  fitness.  Thus,  in 
Birmingham  Chebo-Cola  Bottling 
Co.  V.  Clark  (reported  herewith) 
ante,  667,  it  was  expressly  held  that 
one  who  was  made  sick  by  consuming 
a  bottled  soft  drink,  which  had  been 
manufactured  by  the  defendant  and 
purchased  by  the  plaintiff  from  an  in- 
termediate dealer,  could  not  recover 
in  the  absence  of  a  showing  of  negli- 
gence upon  the  part  of  the  manufac- 
turer. Likewise,  in  Crigger  v.  Coca- 
Cola  Bottling  Co.  (1915)  132  Tenn. 
645,  L.R.A.1916B,  877,  179  S.  W.  165, 
Ann.  Cas.  1917B.  572,  11  N.  C.  C.  A. 
359,  it  was  held  that  an  ultimate  con- 
sumer of  an  unwholesome  beverage 
cannot  recover  from  the  bottler  upon 
the  theory  of  implied  warranty,  but 
must  base  his  action  upon  the  negli- 
gence of  the  bottler.  The  court  dis- 
cussed this  question  as  follows :  ''The 
question  presented  is  whether  a 
bottling  company  engaged  in  bottling 
Coca-Cola,  a  beverage  made  by  an- 
other, warrants  to  the  ultimate  con- 
sumer that  its  bottle  contains  no 
injurious,  harmful,  or  deleterious  sub- 
stance, or  is  the  bottling  company  lia- 
ble only  for  negligence,  or  the  omis- 
sion to  use  proper  care  in  the  work? 
,     •     .     There  are  many  authorities 


holding  all  implied  warranty  to  exist, 
as  between  seller  and  buyer  of  articles 
to  be  used  for  a  specific  purpose,  that 
such  articles  are  proper  and  suitable 
for  the  use  to  which  they  are  to  be 
applied.  But  we  see  no  reason  or 
principle  upon  which  a  warranty 
might  run  with  an  article  for  con- 
sumption, like  a  warranty  of  title  run- 
ning with  land.  We  think  the  real 
ground  of  liability  of  the  aeller  to  an 
ultimate  consumer  is,  more  properly 
speaking,  a  duty  one  owes  to  the  public 
not  to  put  out  articles  to  be  sold  upon 
the  markets  for  use  injurious  in  their 
nature,  of  which  the  general  public 
have  not  means  of  inspection  to  pro- 
tect themselves.  This  duty  has  been 
applied  to  manufacturers  of  drugs, 
foods,  beverages,  poisons,  and  other 
things  inherently  dangerous.  .  .  . 
From  a  careful  consideration  of  the 
subject,  and  after  mature  thought,  we 
are  of  opinion  as  follows:  That  one 
who  prepares  and  puts  on  the  market, 
in  bottles  or  sealed  packages,  foods, 
drugs,  beverages,  medicines,  or  arti- 
cles inherently  dangerous,  owes  a  high 
duty  to  the  public  in  the  care  and 
preparation  of  such  commodities,  and 
that  a  liability  will  exist,  regardless  of 
privity  of  contract,  to  anyone  injured, 
for  a  failure  to  properly  safeguard 
and  perform  that  duty.  This  liability 
is  based  on  an  omission  of  duty  or  an 
act  of  negligence,  and  the  way  should 
be  left  open  for  the  innocent  to  es- 
cape. However  exacting  tjie  duty,  or 
high  the  degree  of  care,  to  furnish 
pure  foods,  beverages,  and  medicines, 
we  believe  with  Judge  Cooley  .  .♦  . 
that  negligence  is  a  necessary  element 
in  the  right  of  action,  and  the  better 
authorities  have  not  gone  so  far  as  to 
dispense  with  actual  negligence  as  a 
prerequisite  to  the  liability.  In  fact, 
there  is  no  logical  basis  of  liability  for 
personal  injury,  without  some  negli- 
gent act  of  omission." 

In  Nelson  v.  Armour  Packing  Co. 
(1905)  76  Ark.  352,  90  S.  W.  288,  6 
Ann.  Cas.  237,  recovery  was  refused  to 
a  purchaser  from  a  retailer  of  canned 
meat,  against  the  packer  of  the  same, 
upon  the  ground  that,  as  the  goods 
were  purchased  from  a  middleman, 
there  was  no  privity  of  contract  be- 
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tween  the  consumer  and  the  packer, 
and  that,  therefore,  no  warranty  of 
wholesomeness  passed  with  the  prop* 
erty  from  the  packer  to  the  consumer, 
through  the  latter's  vendor.  The 
question  of  the  packer's  liability  for 
negligence  in  the  preparation  of  the 
stuff  was  altogether  ignored  by  the 
court,  though  the  plaintiff's  complaint 
contained  an  averment  of  such  negli- 
gence. And  again,  in  Drury  v.  Ar- 
mour &  Co.  (1919)  140  Ark.  371,  216 
S.  W.  40,  it  was  held  that  there  was  no 
warranty  of  wholesomeness  of  food 
upon  which  an  ultimate  consumer 
could  rely,  as  against  the  manufac- 
turer or  packer  of  the  same,  the  con- 
sumer having  purchased  through  a 
middleman. 

So^  in  Flaccomio  v.  Eysink  (1916) 
129  Md.  367,  100  Atl.  510,  the  court,  in 
an  action  against  a  wholesaler  of 
whisky  for  injuries  to  an  ultimate  con- 
sumer resulting  from  wood  alcohol 
poisoning,  recognized  and  approved 
the  rule  that  an  action  cannot  be 
maintained  in  such  a  case  on  the 
theory  of  an  implied  warranty,  where 
there  is  no  privity  of  contract. 

But  there  is  authority  to  the  effect 
that  a  manufacturer  of  unwholesome 
or  impure  food  may  be  liable  to  an  ul- 
timate consumer  who  has  been  injured 
thereby,  upon  the  theory  of  implied 
warranty  of  wholesomeness,  notwith- 
standing in  the  absence  of  any  privity 
of  contract. 

Thus,  in, Davis  v.  Van  Camp  Pack- 
ing Co.  (reported  herewith)  ante, 
649,  where  an  ultimate  consumer  was 
poisoned  by  eating  canned  pork  and 
beans  which  he  had  purchased  from  a 
retailer  who  had  bought  the  same 
from  a  jobber  to  whom  the  manufac- 
turer had  sold  them,  it  was  held  that 
the  manufacturer  could  be  held  liable 
upon  the  theory  of  implied  warranty 
of  wholesomeness,  notwithstanding 
there  was  no  privity  of  contract  be- 
tween the  injured  consumer  and  the 
manufacturer.  In  reaching  this  con- 
clusion the  court  pointed  out  that 
manufacturers  of  food,  especially  of 
canned  food,  must  exercise  the  high- 
est degree  of  care;  that  the  better  rule 
is  that  the  production  and  sale  of  an 
article  of  food  raise  an  implied  war- 


ranty that  it  is  fit  for  human  con- 
sumption, except,  perhaps,  where  the 
contrary  is  observable ;  and  that,  upon 
the  question  of  implied  warranty,  the 
question  as  to  privity  is  not  control- 
ling. 

And  again,  in  Chysky  v.  Drake  Bros. 
Co.  (1920)  192  App.  Div.  186,  182  N. 
Y.  Supp.  469,  it  was  held  that  a  manu- 
facturer of  cake  containing  a  nail, 
which  cake  was  sold  to  a  dealer  for 
resale  to  the  ttade,  was  liable  to  one 
who  purchased  the  same  and  was  in- 
jured while  attempting  to  eat  it,  on 
the  theory  of  implied  warrsMity  of  fit- 
ness. In  holding  that  the  implied,  war- 
ranty inured  to  the  benefit  of  the  con- 
sumer, notwithstanding  the  absence 
of  contractual  relations,  the  court 
said:  'The  law  is  too  well  settled  to 
require  the  citation  of  authorities  that, 
where  food  is  manufactured  and  sold 
for  human  consumption,  such  sale  is 
under  an  implied  warranty  that  the 
food  sold  is  wholesome  and  fit  for 
human  consumption.  Such  principle 
of  law  was  not  questioned  by  the  court 
upon  dismissing  the  complaint,  nor 
does  the  respondent  upon  this  appeal 
dispute  the  same.  The  court  dis- 
missed the  complaint  upon  the  ground 
that  only  between  the  retailer,  Abra- 
ham, who  sold  the  cake  to  the  plain- 
tiff, and  the  plaintiff,  did  any  con- 
tractual relation  exist,  and  that,  there- 
fore, there  being  no  contractual  rela- 
tion, in  the  opinion  of  the  trial  court, 
between  the  plaintiff  and  the  defend- 
ant, the  manufacturer  of  said  cake, 
there  was  no  implied  warranty  by  said 
manufacturer  to  the  plaintiff  that  said 
cake  was  wholesome  and  fit  for  human 
consumption.  I  am  of  the  opinion 
that,  when  the  defendant  manufac- 
tured this  cake  and  put  the  same  upon 
the  market  for  sale,  knowing  that  the 
retail  dealer  to  whom  it  sold  the  cake 
would  sell  it  to  a  consumer,  it  implied- 
ly represented  that  the  cake  was 
wholesome  and  fit  for  human  con- 
sumption. According  to  the  facts 
stated  in  the  opening  of  counsel  for 
the  plaintiff,  the  cake  was  manufac- 
tured by  the  defendant  and  sold  to  the 
retail  dealer,  Abraham;  that  con* 
tained  therein  at  the  time  the  oidce 
was  manufactured,  and  not  visible  to 
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the  eye  or  discoverable  by  examina- 
tion, was  the  nail  or  piece  of  wire 
from  which  the  plaintiff  received  her 
injuries.  The  purchaser,  Abraham, 
could  not  discover  said  nail  or  wire  by 
examination  of  the  cake,  and  the  same 
could  only  be  discovered  by  breaking 
the  cake  open.  Under  such  circum- 
stances I  am  of  the  opinion  that  the 
implied  warranty  of  the  defendant  of 
the  fitness  of  the  cake  for  human  con- 
sumption extended  to  the  ultimate 
consumer  of  the  cake,  the  plaintiff 
herein,  and  that  said  implied  warranty 
inured  to  the  benefit  and  protection  of 
the  plaintiff,  although  there  was  no 
direct  contractual  relation  between 
the  plaintiff  and  the  manufacturer  of 
the  cake.  .  .  .  We  are  therefore  of 
the  opinion  that  the  defendant,  which 
manufactured  the  cake  in  question, 
and  which  placed  the  same  upon  the 
market  for  sale,  and  sold  the  same  to 
the  retailer,  Abraham,  knowing  that 
the  latter  was  to  dispose  of  the  cake 
to  a  customer,  impliedly  warranted 
that  said  cake  was  wholesome  and  fit 
for  human  consumption,  and  that  it 
did  not  contain  the  wire  or  nail  which 
injured  the  plaintiff;  that  said  implied 
warranty  of  the  defendant  extended 
to  the  plaintiff,  the  ultimate  consumer 
of  the  cake;  and  that  •  .  .  the 
plaintiff  was  entitled  to  recover  the 
pecuniary  damages  which  she  suffered 
as  the  result  of  the  breach  of  said  im- 
plied warranty." 

And  that  a  manufacturer  who  pre- 
pares food  for  human  consumption 
and  places  it  in  the  hands  of  a  dealer 
for  sale  is  responsible  in  damages  to 
the  widow  of  a  consumer  who  procures 
such  food  from  the  dealer,  and  loses 
his  life  by  partaking  thereof,  was  the 
conclusion  reached  in  Parks  v.  C.  G. 
Yost  Pie  Co.  (1914)  93  Kan.  334, 
L.R.A.1915C,  179,  144  Pac.  202,  7  N.  C. 
C.  A.  100,  the  court  declaring  that  the 
degree  of  care  required  of  a  manufac- 
turer and  dealer  in  human  food  for 
immediate  consumption  is  much  great- 
er, by  reason  of  the  fearful  conse- 
quences which  may  result,  from  what 
would  be  slight  negligence  in  manu- 
facturing or  selling  food  for  animals, 
and  that  a  manufacture  or  dealer  who 
puts  human  food  upon  the  market  for 


sale,  or  for  immediate  consumption, 
does  so  upon  an  implied  representa- 
tion that  it  is  wholesome  for  human 
consumption. 

For  a  case  involving  liability  as 
affected  by  a  statutory  warranty,  see 
Catani  v.  Swift  &  Co.  (1915)  251  Pa. 
52,  L.R.A.1917B,  1272,  95  Atl.  931, 
error  dismissed  in  (1916)  241  U.  S. 
690,  60  L.  ed.  1238,  36  Sup.  Ct.  Rep. 
554,  as  set  out  supra.  III.  b,  2  (b). 

(o)     Tobacco, 

The  rule  that  a  manufacturer  or 
packer  of  an  unwholesome  or  poison- 
ous article  intended  for  human  con- 
sumption is  liable  to  an  ultimate  con- 
sumer who  purchased  the  same  from  a 
middleman,  as  at  least,  relatively 
harmless  and  fit  for  consumption,  has 
been  applied  to  other  susbtances  than 
food  and  beverages. 

Thus,  in  Pillars  v.  R.  J.  Reynolds 
Tobacco  Co.  (1918)  117  Miss.  490,  78 
So.  365,  in  holding  that  one  who  was 
poisoned  by  chewing  tobacco  which 
contained  a  decomposed  human  toe 
could  recover  from  the  manufac- 
turer, the  court  said:  ''Generally 
speakingt  the  rule  is  that  the  manu- 
facturer is  not  liable  to  the  ultimate 
consumer  for  damages  resulting  from 
the  defects  and  impurities  of  the 
manufactured  article.  This  rule  is 
generally  based  upon  the  theory  that 
there  is  no  contractual  relation  exist- 
ing between  the  ultimate  consumer 
and  the  manufacturer.  From  time  to 
time,  the  courts  have  made  exceptions 
to  the  rule.  The  manufacturers  of 
food,  beverages,  drugs,  condiments, 
and  confections  have  been  held  liable 
to  ultimate  consumers  for  damages  re- 
sulting from  the  negligent  prepara- 
tion of  their  products.  The  conten- 
tion of  the  defendants  here  is  that 
the  limit  has  been  reached  by  the 
courts,  and  that  the  facts  of  this  case 
do  not  warrant  an  exception  in  favor 
of  the  plaintiff,  and  this  view  was 
adopted  by  the  learned  trial  court. 
The  exceptions  already  made  were  for 
the  protection  of  the  health  of  the 
people,  and  to  insure  a  scrupulous 
care  in  the  preparation  of  those  arti- 
cles of  commerce,  so  as  to  reduce  to  a 
minimum  all  danger  to  those  using 
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them.  If  poisons  are  concealed  in 
food,  or  in  beverages,  or  in  confec- 
tions, or  in  drugs,  death  or  the  impair- 
ment of  health  will  be  the  probable 
consequence.  We  know  that  chewing 
tobacco  is  taken  into  the  mouth,  that 
a  certain  proportion  will  be  absorbed 
by  the  mucous  membrane  of  the 
mouth  and  that  some,  at  least,  of  the 
juice  or  pulp,  will  and  does  find  its 
way  into  the  alimentary  canal,  there 
to  be  digested  and  ultimately  to  be- 
come a  part  of  the  blood.  Tobacco  may 
be  relatively  harmless,  but  decaying 
flesh,  we  are  advised,  develops  poison- 
ous ptomaines,  whrbh  are  certainly 
dangerous  and  often  fatal.  Anything 
taken  into  the  mouth,  there  to  be  mas- 
ticated, should  be  free  of  those  ele- 
ments which  may  endanger  the  life  or 
health  of  the  user.  No  one  would  be 
so  bold  as  to  contend  that  the  manu- 
facturer would  be  free  from  liability 
if  it  should  appear  that  he  purposely 
mixed  human  flesh  with  chewing  to- 
bacco, or  chewing  gum.  If  the  manu- 
facturer would  be  liable  for  intention- 
ally feeding  putrid  human  flesh  to  any 
and  all  consumers  of  chewing  tobacco, 
does  it  not  logically  follo\«  that  he 
would  be  liable  for  negligently  bring- 
ing about  the  same  result?  It  seems 
to  us  that  this  question  must  be  an- 
swered in  the  affirmative.  .  .  .  The 
fact  that  the  courts  have  at  this  time 
made  only  the  exceptions  mentioned  to 
the  general  rule  does  not  prevent  a 
step  forward  for  the  health  and  life 
of  the  public.  The  principles  an- 
nounced in  the  cases  which  recognize 
the  exceptions,  in  our  opinion,  apply 
with  equal  force  to  this  case.  We  be- 
lieve that  the  way  the  tobacco  is  to  be 
used  furnishes  the  reason  for  great 
care  in  its  preparation.  If  we  eat  food 
or  drink  beverages  containing  sub- 
stances which,  under  certain  condi- 
tions, may  endanger  our  lives,  for 
obvious  reasons,  he  who  prepares  the 
food  or  drink  should  be  required  to  ex- 
ercise great  care  to  prevent  the  dan- 
gerous conditions.  It  appears  suf- 
ficiently certain  that  chewing  tobac- 
co with  poisonous  ptomaines  hidden  in 
it  is  dangerous  to  the  consumer,  as 
was  proven  in  this  case.  We  can 
imagine  no  reason  why,  with  ordinary 


care,  human  toes  could  not  be  left  out 
of  chewing  tobacco;  it  seems  to  us 
that  somebody  has  been  very  care- 
less." 

But  for  a  contrary  conclusion  as  to 
tobacco  containing  an  impurity,  see 
Liggett  &  M.  Tobacco  Co.  v.  Cannon 
(1915)  132  Tenn.  419,  L.R.A.1916A, 
940,  178  S.  W.  1009,  Ann.  Cas.  1917A, 
179,  as  set  out  and  quoted,  supra,  II. 

(d)     Beverages^ 

Manufacturers  and  bottlers  of  bev- 
erages generally  have  been  held  liable 
to  consumers  who  purchased  from  in- 
termediate dealers,  for  injuries  result- 
ing from  the  fact  that  the  beverage 
was  unfit  for  human  consumption,  or 
that  the  container  was  defective,  be- 
cause of  the  negligence  of  the  manu- 
facturer or  bottler.  Thus,  in  the  fol- 
lowing cases,  recovery  was  based  upon 
the  negligence  of  the  manufacturer  or 
bottler,  although  there  was  no  privity 
of  contract:  Coca-Cola  Bottling  Co.  v. 
Barksdale  (1920)  17  Ala.  App.  606,  88 
So.  36  (plaintiff  made  sick  by  drink- 
ing bottle  of  Coca-Cola  which  con- 
tained a  decomposed  mouse  or  rat) ; 
Watson  V.  Augusta  Brewing  Co.  (1905) 
124  Ga.  121,  1  L.R.A.(N.S.)  1178, 
110  Am.  St.  Rep.  157,  52  S.  E.  152,  19 
Am.  Neg.  Rep.  107  (see  case  as  set  out 
and  quoted  infra,  this  subdivision)  ; 
Payne  v.  Rome  Coca-Cola  Bottling  Co. 
(1912)  10  Ga.  App.  762,  73  S.  E.  1087 
(bottle  of  Coca-Cola  exploded — case 
set  out  infra) ;  Jackson  Coca-Cola 
Bottling  Co.  V.  Chapman  (1914)  106 
Miss.  864,  64  So.  791  (purchaser  from 
retail  dealer  made  sick  by  drinking 
bottle  of  Coca-Cola  which  contained  a 
decomposed  mouse) ;  Grant  v.  Graham 
Chero-Cola  Bottling  Co.  (1918)  176 
N.  C.  256,  4  A.L.R.  1090,  97  S.  E.  27,  18 
N.  C.  C.  A.  869  (dictum  as  to  bursting 
of  bottle  of  Coca-Cola) ;  Boyd  v.  Coca- 
Cola  Bottling  Works  (1915)  132  Tenn. 
28,  177  S.  W.  80  (bottle  of  Coca-Cola 
contained  cigar  stub) ;  Crigger  v. 
Coca  Cola  Bottling  Co.  (1915)  132 
Tenn.  545,  L.R.A.1916B,  877,  179  S.  W. 
155,  Ann.  Cas.  1917B,  877,  11  N.  C.  C. 
A.  859  (bottle  of  Coca-Cola  contained 
decomposed  mouse). 

In  Watson  v.  Augusta  Brewing  Co. 
(Ga.)   supra,  in  holding  that  a  man* 
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ufacturer  who  made  a  bottle  of  soda 
water  for  public  consumption,  repre- 
senting it  to  be  harmless  and  refresh- 
ing, was  under  a  legal  duty  not  negli- 
gently to  allow  foreign  substances 
dangerous  to  the  human  stomach,  such 
as  bits  of  broken  glass,  to  be  present 
in  a  bottle  of  the  stuff  when  it  was 
placed  on  sale,  and  that  one  who,  rely- 
ing on  this  obligation,  purchased  a 
bottle  from  a  merchant  to  whom  the 
manufacturer  sold  it,  and,  without 
negligence  on  his  part,  swallowed  sev- 
eral pieces  of  glass  while  drinking  the 
beverages  from  the  bottle,  would  have 
a  right  to  recover  against  the  manu- 
facturer for  injuries  sustained,  in 
consequence,  the  court  said:  ''When 
a  manufacturer  makes,  bottles,  and 
sells  to  the  retail  trade,  to  be  again 
sold  to  the  general  public,  a  beverage 
represented  to  be  refreshing  and 
harmless,  he  is  under  a  legal  duty  to 
see  to  it  that  in  the  process  of  bottling 
no  foreign  substance  shall  be  mixed 
with  the  beverage,  which,  if  taken  into 
the  human  stomach,  will  be  injurious. 
.  .  .  It  does  not  matter  that  the 
plaintiff  in  the  present  case  did  not 
buy  the  soda  water  from  the  defend- 
ant, or  that  there  was  no  privity  of 
relationship  between  them.  The  duty 
not  negligently  to  injure  is  due  by  the 
manufacturer,  in  a  case  of  the  par- 
ticular character  of  the  one  under 
consideration,  not  merely  to  the  deal- 
er to  whom  he  sells  his  product,  but  to 
the  general  public  for  whom  his  wares 
are  intended."  And  the  opinion  in 
Jackson  Coca  Cola  Bottling  Co.  v. 
Chapman  (Miss.)  supra,  consisted 
principally  of  a  reiteration  of  the 
language,  used  in  the  Watson  Case, 
that  when  a  manufacturer  makes,  bot- 
tles, and  sells  to  the  retail  trade,  to  be 
again  sold  to  the  general  public,  a  bev- 
erage represented  to  be  refreshing 
and  harmless,  he  is  under  a  legal  duty 
to  see  to  it  that  in  the  process  of  bot- 
tling no  foreign  substance  shall  be 
mixed  with  the  beverage,  which,  if 
taken  into  the  human  stomach,  will  be 
injurious. 

And  in  Boyd  v.  Coca-Cola  Bottling 
Works  (1915)  132  Tenn.  23,  177  S.  W. 
80,  supra,  in  holding  that  a  bottling 
company  which  put  upon  the  market 


through  a  retailer  a  bottle  of  Coca- 
Cola,  which  contained  a  cigar  stub 
which  rendered  the  contents  poison- 
ous, was  liable  to  the  ultimate  pur- 
chaser who  was  poisoned  by  drinking 
the  contents  of  the  bottle,  the  court 
discussed  the  principles  applicable  to 
such  a  situation  and  stated  the  rea- 
sons therefor,  as  follows:  ^'All  medi- 
cines, foods,  and  beverages  are  arti- 
cles of  such  kind  as  to  be  imminently 
dangerous  to  human  life  or  health 
unless  care  is  exercised  in  their  prep- 
aration.^ Upon  a  person  who  under- 
takes^ the  performance  of  an  act 
which,  if  not  done  with  care  and  skill, 
will  imperil  the  lives  of  others,  the 
law  imposes  the  duty  of  exercising  the 
requisite  care  and  skill.  In  such  mat- 
ters, such  a  person  is  liable  to  others 
suffering  from  his  negligence.  This 
liability  does  not  depend  on  contract 
or  privity,  but  arises  from  a  breach  of 
the  legal  duty  to  which  we  have  just 
referred.  A  tort  is  committed,  a  legal 
right  invaded,  by  practices  which 
prejudice  another's  health.  .  .  . 
When  the  manufacturer  of  this 
beverage  undertook  to  place  it  on 
the  market  in  sealed  bottles,  in- 
tending it  to  be  purchased  and  taken 
into  the  human  stomach,  under 
such  circumstances  that  neither  the 
-dealer  nor  the  consumer  had  op- 
portunity for  knowledge  of  its  con- 
tents, he  likewise  assumed  the  duty  of 
exercising  care  to  see  that  there  was 
nothing  unwholesome  or  injurious 
contained  in  said  bottles.  For  a  negli- 
gent breach  of  this  duty,  the  manu- 
facturer became  liable  to  the  person 
damaged  thereby.  Practically  all  the 
modern  cases  are  to  the  effect  that  the 
ultimate  consumer  of  foods,  medicines, 
or  beverages  may  bring  his  action 
against  the  manufacturer  for  injuries 
caused  by  the  negligent  preparation 
of  such  articles.  This  is  certainly 
true  where  the  articles  are  sold  in 
sealed  packages,  and  are  not  subject 
to  inspection.  Some  of  the  cases  place 
the  liability  on  the  grounds  heretofore 
stated.  Others  place  it  on  pure  food 
statutes.  Others  say  thers  is  an  im- 
plied warranty  when  goods  are  dis- 
pensed in  original  packages,  which  is 
available  to  all  damaged  by  their  use. 
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and  another  caae  says  that  the  liabil- 
ity rests  upon  the  demands  of  social 
justice.  .  .  .  Upon  whatever  ground 
the  liability  of  such  a  manufacturer  to 
the  ultimate  consumer  is  placed,  the 
result  is  eminently  satisfactory,  con- 
ducive to  the  public  welfare,  and  one 
which  we  approve." 

c.  Oils  and  other  explosive  auhstant^s. 

Sales  of  oils  for  illuminating  pur- 
poses have  given  rise  to  the  mos.t 
numerous  class  of  cases  in  which  a 
manufacturer  or  vendor  has  been  held 
liable  to  the  strangers  to  the  cq|itract 
of  sale,  upon  the  ground  of  the  inher- 
ent danger  of  the  article  sold.  A  lead- 
ing case  upon  this  branch  of  the  sub- 
ject is  Wellington  v.  Downer  Keroaene 
Oil  Co.  (1870)  104  Mass.  64,  in  which 
it  was  said  to  be  well  settled  that  one 
who  delivered  an  article  which  he 
knew  to  be  dangerous  or  noxious,  to 
another  without  notice  of  its  nature 
and  quality,  was  liable  for  any  injury 
which  might  reasonably  be  contem- 
plated as  likely  to  result,  and  which 
did  in  fact  result,  therefrom  to  that 
person,  or  any  other  who  was  not  him- 
self at  fault.  Recovery  was  therefore 
allowed  against  a  manufacturer  of 
naphtha  for  injuries  caused  by  its  ex- 
plosion, when  used  in  a  lamp,  to  the 
property  of  one  who  purchased  the" 
same  from  a  retail  dealer,  where  it 
appeared  that  the  manufacturer  sold 
the  same  for  the  purpose  of  being  re- 
tailed and  resold  to  be  burned  in 
lamps,  knowing  it  to  be  explosive  and 
dangerous  to  life  when  so  used,  and 
knowing  the  purchaser's  business  to 
be  that  of  a  retailer  and  his  purpose 
to  retail  and  sell  his  naphtha  to  the 
public  to  be  so  used,  and  where  both 
the  retailer  and  the  consumer  were 
ignorant  of  its  dangerous  qualities. 
The  court  said  that,  under  such  cir- 
cumstances, the  manufacturer  was 
guilty  of  a  violation  of  duty  in  selling 
an  article  which  he  knew  to  be  ex- 
plosive and  therefore  dangerous,  for 
the  purpose  of  being  resold  in  the 
market,  without  giving  information  of 
its  nature,  and  was  therefore  bound  to 
contemplate  as  the  natural  and  prob- 
able consequence  of  the  unlawful  act 
that  it  might  explode  or  ignite,  and 


injure  an  innocent  purchaser  or  his 
property,  and  to  anawer  in  damag:es 
for  such  a  consequence  if  it  should 
come  to  pass. 

And  in  Riggs  v.  Standard  Oil  Co. 
(1904)  130  Fed.  199,  it  was  held  that 
a  manufacturer  who  placed  on  the 
market  an  article  which  was  danger- 
ous, such  as  a  mixture  of  kerosene 
and  gasolene,  under  the  name  of  one 
which  was  not  dangerous,  such  as 
kerosene,  was  liable  for  injury  to  any 
person  who  might  be  injured  by  the 
use  of  it  in  the  manner  in  which  it  was 
expected  to  be  used,  though  that  per- 
son did  not  buy  directly  of  the  one 
who  put  it  upon  the  market,  but  rather 
from  a  dealer.  And  in  both  Ellis  v. 
Republic  Oil  Co.  (1906)  133  Iowa,  11, 
110  N.  W.  20,  and  Nelson  v.  Republic 
Oil  Co.  (1906)  —  Iowa,  — ,  110  N.  W. 
24,  a  manufacturer  of  oil  was  held  lia- 
ble for  the  death  of  a  child  caused  by 
the  explosion  of  what  her  father  had 
purchased  from  a  retail  dealer  as  ker- 
osene oil,  but  which  was  gasolene,  or 
oil  with  which  gasolene  had  been 
mixed  in  dangerous  quantities. 

In  Cohn  v.  Saenz  (1919)  —  Tex. 
Civ.  App.  — ,  211  S.  W.  492,  in  holding 
that  one  who  sold  gasolene  to  a  retail- 
er who  had  ordered  coal  oil  was  liable 
to  one  who  purchased  from  the  middle- 
man, and  was  injured  by  attempting  to 
use  the  supposed  coal  oil,  the  court 
discussed  the  duties  of  the  respective 
parties,  and  the  reaaons  for  the  con- 
clusion reached,  as  follows:  "The 
only  proposition  urged  is  that  it  af- 
firmatively appears  from  the  petition 
that  Cohn  owed  no  duty,  contractual 
or  otherwise,  to  the  original  plaintiff 
or  his  wife,  and  consequently  could 
not  have  been  guilty  of  negligence  to 
them  or  either  of  them.  It  is  alleged 
that  Cohn  was  a  merchant  who  sold 
goods  to  Ramon  Saenz,  who  had  a 
small  store,  for  purpose  of  resale  to 
the  public ;  that  said  Cohn  negligently 
sold  said  Saenz  a  barrel  of  gasolene, 
or  some  other  highly  explosive  sub- 
stance similar  to  gasolene,  labeled 
'coal  oil,'  instead  of  coal  oil,  which  had 
been  ordered  by  said  Saenz,  and  told 
said  Saenz  that  it  was  coal  oil,  and  oil 
to  be  used  in  lamps  for  lighting  pur- 
poses.   .    •    •    It  sufficiently  appears 
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from  the  averments  that,  when  Ramon 
Saenz  ordered  from  Cohn  a  barrel  of 
coal  oil  for  the  purpose  of  resale  in 
his  store,  it  became  the  duty  of  Cohn, 
not  only  to  the  purchaser,  but  to  the 
public,  to  deliver  coal  oil  to  Saenz, 
and  it  was  his  duty  not  to  deliver,  in 
lieu  of  coal  oil,  a  substance  exceeding- 
ly dangerous  when  used  for  purposes 
for  which  coal  oil  is  commonly  used. 
The  law  imposes  on  everyone  the  duty 
to  avoid  acts  which  are  in  their  nature 
dangerous  to  the  lives  and  health  of 
others.  ...  It  is  the  duty  of  a  sell- 
er of  gasolene  and  coal  oil,  who  knows 
the  danger  to  life  and  health  incident 
to  the  attempted  use  of  gasolene,  or 
any  other  highly  explosive  substance 
similar  to  gasolene,  for  illuminating 
purposes,  not  to  sell  the  same  as  coal 
oil  suitable  for  illuminating  purposes. 
This  duty  he  owes,  of  course,  not  only 
to  his  buyer,  but,  knowing  that  it  is 
purchased  for  resale,  he  owes  it  to  all 
who  have  occasion  to  purchase  some 
of  the  substance." 

In  Elkins  v.  McKean  (1875)  79  Pa. 
493,  the  court,  in  holding  that  a  manu- 
facturer of  oil  who  sold  his  product  as 
illuminating  oil  bearing  a  high  and 
safe  fire  test  of  110  degrees,  when  in 
fact  he  knew  that  his  fire  test  would 
not  exceed  64  degrees  or  65  degrees, 
thus  making  it  a  most  explosive  and 
unsafe  oil  for  domestic  use,  could  not 
plead  the  absence  of  privity  of  con- 
tract against  one  injured  by  its  explo- 
sion after  purchase  from  a  middle- 
man, said:  "The  argument  ...  is 
founded  upon  the  alleged  successive 
intervening  liabilities  of  the  persona 
through  whose  hands  the  oil  had 
passed.  But  this  proposition  is  un- 
sound as  a  legal  defense.  The  num- 
ber of  hands  through  which  the  oil 
had  passed  might  furnish  a  strong 
argument  on  the  question  of  identity, 
and  the  guilty  knowledge  of  Elkins, 
BIy  &  Company  as  to  this  particular 
oil,  but  could  not  constitute  a  legal 
bar  to  recovery,  if  the  identity  of  the 
oil  and  the  guilty  knowledge  were 
made  clear.  Certainly  one  who  know- 
ingly makes  and  puts  on  the  market 
for  domestic  and  other  use,  such  a 
death-dealing  fluid,  cannot  claim  ex- 
^ption  from  liability  for  his  terrible 


wrong  because  he  has  sent  it  through 
many  hands.  The  length  of  its  pas- 
sage may  create  a  doubt  of  its  iden- 
tity, or  that  it  was  sent  on  its  mission 
of  destruction  with  a  full  purpose  and 
knowledge  of  its  dangerous  qualities, 
but,  the  facts  being  established,  he 
cannot  escape  the  consequences  of  his 
crime  against  society.  The  maxim, 
*qui  facit  per  alium  per  se,'  applies  as 
clearly  as  the  other  maxim,  'sic  utere 
tuo  ut  alienum  non  Isedas/  When  the 
article  is  thrown  into  the  current  of 
trade  on  the  faith  of  the  affirmation  of 
its  manufacturers  that  it  is  a  fit  oil  for 
light,  and  can  be  safely  used  in  the 
family,  or  where  it  may  be  required 
for  illumination,  they  cannot  follow 
it,  or  avert  its  injuries,  or  determine 
how  much  of  the  responsibility  is  due 
to  others.  ...  A  manufacturer 
who  sells  his  product  as  an  illuminat- 
ing oil  bearing  the  high  and  safe  fire 
test  of  110  degrees,  when  in  fact  he 
knows  that  its  fire  test  will  not  exceed 
64  or  65  degrees  of  Fahrenheit,  and 
that  this  is  a  most  explosive  and  un- 
safe oil  for  domestic  use,  can  plead 
nothing  in  defense  of  this  wilful,  ter- 
rible wrong  done  to  a  confiding  com- 
munity. He  bears  within  him  a  heart 
regardless  of  social  duty,  evidencing 
malice  in  its  legal  sense  in  a  high  de- 
gree. But  while  the  circuit  through 
which  the  oil  has  traveled  may  be  in- 
sufficient as  a  legal  bar,  proof  which 
sustains  the  fact  of  a  guilty  knowl- 
edge should  be  clear  in  proportion  to 
the  great  wrong  thus  charged  against 
one  who  may  be  innocent.*' 

And  in  Kearse  v.  Seyb  (1919)  200 
Mo.  App.  645,  209  S.  W.  635,  in  hold- 
ing that  one  who  negligently  delivered 
to  a  retailer  a  car  of  gasolene,  instead 
of  kerosene,  was  liable  to  a  purchaser 
from  the  middleman  who  supposed 
that  it  was  kerosene  as  ordered,  the 
court  applied  the  rule  that,  when  an 
article  is  inherently  dangerous  and 
harmful,  one  who  sells  the  same  for 
retailing  to  the  public  owes  a  duty  to 
any  one  of  the  purchasing  public,  the 
violation  of  which  creates  a  liability. 
The  court  in  this  case  also  pointed 
out,  in  answer  to  the  contention  that 
the  original  vendor,  being  the  remote 
cause,  cannot  be  held  liable,  and  that 
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the  proximate  cause  is  the  act  of  the 
last  vendor,  that  the  rule  contended 
for  is  not  applicable  to  the  sale  of  an 
article  inherently  dangerous  to  the 
ultimate  consumer. 

And  in  Catlin  v.  Union  Oil  Co. 
(1916)  31  Cal.  App.  597, 161  Pac.  29,  it 
was  held  that  the  mislabeling  of  a 
mixture  of  gasolene  and  coal  oil  as 
pure  coal  oil  was  an  act  so  fraught 
with  possibilities  of  danger  to  pur- 
chasers as  to  charge  the  first  vendor 
with  responsibility  for  damages,  even 
though  the  mismarked  substance 
passed  through  the  hands  of  a  middle- 
man before  it  reached  the  injured 
user;  at  least,  in  the  absence  of  inter- 
vening negligence  upon  the  part  of  the 
retailer  sufficient  to  interrupt  the 
chain  of  causation. 

One  who  sells  ''walnut  oil  stain"  in 
cans  bearing  his  name  as  manufac-* 
turer,  although  the  same  is  prepared 
for  him  by  another,  is  liable  for  in- 
juries to  the  wife  of  one  who  pur- 
chases a  can  in  the  market,  occasioned 
by  the  ignition  of  inflammable  gas 
formed  from  its  ingredients,  when  the 
purchaser  strikes  a  match  to  light  the 
gas  in  order  to  see  while  applying  the 
stain.  Thornhill  v.  Carpenter-Morton 
Co.  (1914)  220  Mass.  593,  108  N.  E. 
474. 

And  where  a  manufacturer  puts 
upon  the  market  stove  polish  com- 
posed of  such  inflammable  and  dan- 
gerous materials  as  render  it  liable 
to  combustion  or  explosion  when  ap-> 
plied  to  the  use  for  which  it. was  in- 
tended, he  is  liable  for  injuries  caused 
by  its  ignition  when  being  used, 
though  the  injured  person  purchased 
it  from  a  retail  dealer  to  whom  the 
manufacturer  sold  it.  Wolcho  v. 
Roaenbluth  (1908)  81  Conn.  358,  21 
L.R.A.(N.S.)  671,  71  Atl.  566;  Clement 
V.  Crosby  &  Co.  (1907)  148  Mich.  293, 
10  L.R.A.(N.S.)  588.  Ill  N.  W.  745,  12 
Ann.  Cas.  265.  And  in  such  a  case  the 
manufacturer  cannot  escape  liability 
because  of  the  fact  that  the  retailer 
knew  of  the  dangerous  nature  of  the 
polish,  and  sold  it  without  a  warning. 
Clement  v.  Crosby  &  Co.  (Mich.) 
supra,  holding  that  under  such  cir- 
cumstances either  a  joint  or  several 
action  is  proper,  as  both  the  manu- 


facturer and  the  retailer  are  liable  to 
the  injured  consumer. 
*  And  the  mere  fact  that  the  manu- 
facturer of  a  stove  pipe  enamel  did  not 
intend  that  it  should  be  used  on  stoves 
will  not  relieve  him  from  liability  for 
injuries  to  one  attempting  so  to  use  it, 
if,  from  the  directions  upon  the  cans,, 
persons  of  ordinary  intelligence  might 
conclude  that  it  might  be  so  uised. 
Wolcho  V.  Rosenbluth  (Conn.)  supra. 

Dynamite  caps,  also,  have  been  held 
to  be  dangerous  instruments,  so  as  to 
render  a  manufacturer  thereof  liable 
for  injuries  caused  by  defects  therein 
of  which  he  knew,  or,  by  the  exercise 
of  reasonable  care,  might  have  known. 
E.  I.  Dupont  de  Nemours  Powder  Co. 
V.  Duboise  (1916)  155  C.  C.  A.  22,  236 
Fed.  690. 

And  in  Hallenbeck  v.  S.  Wander  & 
Sons'  Chemical  Co.'  (1921)  197  App. 
Div.  855,  189  N.  Y.  Supp.  334,  the 
''dangerous  materials"  doctrine  was 
applied  to  a  can  of  chlorinated  lime. 

And  see  McLawson  v.  Paragon  Ref. 
Co.  (1917)  198  Mich.  222,  164  N.  W. 
668,  as  set  out  supra,  III.  a. 

And  for  liability  for  sales  of  oils, 
etc.,  in  violation  of  statutes  regulating 
the  sale  thereof,  see  Waters-Pierce  Oil 
Co.  v.  Deselms  (1909)  212  U.  S.  159,  53 
L.  ed.  453,  29  Sup.  Ct.  Rep.  270,  affirm- 
ing (1907)  18  Okla.  107,  89  Pac.  212; 
Wellington  v^.  Downer  Kerosene  Oil 
Co.  (1870)  104  Mass.  64;  Hourigan  v. 
Nowell  (1872)  110  Mass.  470;  Stowell 
V.  Standard  Oil  Co.  (1905)  139  Mich. 
18,  102  N.  W.  227,  17  Am.  Neg.  Rep. 
569;  and  Peterson  v.  Standard  Oil  Co. 
(1910)  55  Or.  511,  106  Pac.  337,  Ann. 
Cas.  1912A,  625,  as  set  out  infra,  III. 
g. 

d.  Weapons, 

In  Welshausen  v.  Charles  Parker 
Co.  (1910)  83  Conn.  231,  76  Atl.  271, 
the  court  recognized  the  rule  that  a 
manufacturer  of  a  shotgun  would  be 
liable  to  a  purchaser  from  a  middle- 
man for  injuries  caused  by  a  defect  in 
the  gun,  due  to  negligence  upon  the 
part  of  the  manufacturer,  but  held 
that  the  facts  proven  did  not  establish 
negligence.  Upon  this  phase  of  the 
question,  Thayer,  J.,  said:  "There 
waa  no  evidence  to  justify  the  jury  in 
finding  that  the  gun  was  defective  in 
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the  respects  set  forth  in  the  amended 
complaint.  The  gun  was  in  evidence, 
and  there  was  some  evidence  that  the 
cartridges  fitted  the  left  barrel  some- 
what loosely.  But  the  jury  would  not 
be  permitted  from  these  facts  alone  to 
conjecture  that  the  gun  was  defective 
or  unsafe.  Those  facts  laid  the  foun- 
dation for  the  introduction  of  fur« 
ther  evidence  by  experts,  to  show  that- 
the  thickness  of  the  barrels,  as  shown 
by  the  exhibit,  was  insufficient  for 
safety,  or  that  the  quality  of  the  steel 
was  poor,  or  that  the  barrels  were  im- 
properly and  irregularly  bored,  and 
that  the  looseness  of  the  fit  of  the 
cartridge  was  liable  to  cause  a  dis- 
ruptive explosion.  If  such  were  the 
fact,  it  was  easy  to  produce  witnesses 
having  knowledge  derived  from  ex- 
perience and  study,  to  testify  to  it. 
The  jury  could  not  properly  be  al- 
lowed to  guess  or  surmise  that  it  was 
so."  And  to  the  same  effect,  see  Favo 
v.  Remington  Arms  Co.  (1901)  67  App. 
Div.  414,  73  N.  Y.  Supp.  788,  as  set  out 
and  quoted  supra,  III.  a. 

In  Herman  v.  Markham  Air  Rifle 
Co.  (1918)  258  Fed.  475,  a  manufac- 
turer who  negligently  sold  a  loaded 
air  rifle  to  a  retailer  was  held  liable 
*  for  injuries  resulting  from  its  dis- 
charge by  a  prospective  purchaser, 
the  court  maintaining  that  the  loaded 
air  rifle  was  an  article  "inherently 
and  imminently  dangerous  to  human 
safety,"  so  as  to  render  the  manufac- 
turer liable,  even  though  there  was 
no  privity  of  contract  between  it  and 
the  injured  person. 

But  recovery  from  a  manufacturer 
of  a  weapon  for  injuries  to  a  subvendee 
caused  by  the  bursting  of  the  barrel 
cannot  be  had  upon  the  theory  of  an 
express  or  implied  warranty,  since  to 
sustain  either  a  contract  must  be 
established.  Welshausen  v.  Charles 
Parker  Co.  (1910)  83  Conn.  231,  76 
Atl.  271.  In  this  connection  the  court 
said:  "To  sustain  a  finding  that  there 
was  a  breach  of  warranty,  express  or 
implied,  there  must  have  been  evi- 
dence of  a  contract  between  the 
parties,  for  without  a  contract  there 
could  be  BO  warranty.  There  was  no 
evidence  which  would  justify  the  jury 
in  finding  any  contract  between  the 


parties.  The  evidence  did  not  show 
that  the  plaintiff  purchased  the  gun 
from  the  defendants.  On  the  contrary, 
it  showed  that  they  sold  the  gun  to  the 
Simmons  Hardware  Company,  by 
whom  it  was  sold  to  one  Koenig,  who 
sold  it  to  the  plaintiff.  The  evidence 
pf  this  was  so  clear  that,  had  the  jury 
found  that  the  sale  was  made  by  the 
defendants  to  the  plaintiff,  the  finding 
must  have  been  set  aside.  The  war- 
ranty, if  one  was  given,  was  to  the 
hardware  company,  and  not  to  the 
plaintiff.  And  he,  as  subvendee,  has 
no  cause  of  action  upon  the  warranty." 
As  to  liability  under  a  statute  pro- 
hibiting the  sale  of  toy  pistols,  see 
Pizzo  V.  Wiemann  (1912)  149  Wis.  235, 
38  L.R.A.(N.S.)  678,  134  N.  W.  899, 
Ann.  Cas.  1913C,  803,  3  N.  C.  C.  A. 
803,  as  set  out  infra,  III.  g. 

e.  Automobiles, 

Automobiles  have  been  classed  as 
machines  of  a  dangerous  nature,  so 
as  to  charge  the  manufacturer  with 
the  exercise  of  due  care  and  diligence 
to  discover  defects.  Thus,  in  Johnson 
V.  Cadillac  Motor  Car  Co.  (1912)  194 
Fed.  497,  the  rule  was  laid  down  that 
to  manufacture  an  automobile,  or  to 
purchase  and  assemble  one  from  parts 
furnished  by  different  makers,  and  to 
put  on  the  market,  for  sale  by  dealers 
to  third  persons,  a  machine  any 
essential  part  of  which  is  known  to 
be  defective,  or  in  the  exercise  of 
ordinary  care  ought  to  be  known  to  be 
defective,  and  so  defective  as  to  make 
the  car  dangerous  to  those  using  it 
for  the  purpose  for  which  designed 
and  intended  by  the  maker,  is  a 
wrongful  act,  and  that  the  manufac- 
turer so  assembling  the  car  and  plac- 
ing it  on  the  market  is  liable  in 
damages  to  a  third  person  who  pur- 
chases it  from  a  dealer  in  ignorance  of 
such  defect,  and  is  injured  while  prop- 
erly using  it.  And  it  was  held  that 
to  create  liability  in  such  a  case  it  is 
not  necessary  that  the  instrument  or 
machine  should  have  been  one  of  an 
inherently  dangerous  .  nature.  Ibid. 
The  court,  relative  to  this  question, 
said:  "If  perfectly  safe  to  users  as 
ordinarily  made  and  used,  still,  if  so 
defectively  constructed  by  reason  of 
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poor  workmanship  or  the  use  of  poor 
material  that  it  was  dangerous  to  the 
life  or  limb  of  the  user  when  he  put 
it  to  the  uses  for  which  intended  by 
the  maker,  the  maker  is  liable,  for  he 
ought  to  have  known  of  the  defects. 
A  gun  is  not  an  article  inherently 
dangerous  to  human  life.  If  let  alone 
it  is  perfectly  harmless  and  can  do  no 
injury  to  anyone.  It  is  only  when 
used  that  it  becomes  a  dangerous 
instrumentality.  It  is  intended  to  be 
loaded  with  powder  and  ball  or  some 
other  explosive  material,  and  .  used 
either  for  the  destruction  of  life,  or  in 
some  innocent  amusement.  The  manu- 
facturer of  guns  knows  this,  and, 
should  he  make  and  put  upon  the 
market,  for  sale  to  others  for  use  by 
them,  a  gun  with  a  barrel  made  of 
ordinary  tin  metal  or  lead  so  colored 
as  not  to  be  distinguished  from  gun 
metal,  he  would  be  liable  to  a  third 
person  who  should  purchase  such  gun, 
and  in  using  same  be  seriously  in- 
jured. The  gun  so  made  would  not 
be  inherently  dangerous  to  human  life 
if  hung  upon  the  wall  and  unused,  but 
it  would  be  inherently  and  imminently 
dangerous  to  human  life  the  moment 
it  was  put  to  use  for  the  purposes 
intended  by  the  maker  thereof  and  the 
purchaser  thereof.  The  liability  in 
such  cases  is  not  confined  to  the  negli- 
gent construction  and  putting  upon 
the  market  of  articles  of  an  inherently 
dangerous  nature,  but  extends  to  and 
includes  all  articles  intended  for  use 
by  others  which  are  so  defectively 
constructed  that,  by  reason  of  such 
defective  construction,  they  are  arti- 
when  put  to  the  use  fir  which 
intended.  Gunpowder,  dynamite,  prep- 
arations of  arsenic  and  other  poisons, 
and  many  other  things,  are  articles 
of  an  inherently  dangerous  nature, 
whether  put  to  the  use  for  which 
intended  or  not.  A  steam  engine 
without  water  and  fire  is  no  more 
dangerous  than  an  ordinary  wagon, 
but  it  becomes  an  article  of  an 
inherently  dangerous  nature  the  mo- 
ment water  and  fire  are  placed  there- 
in and  steam  is  generated.  An  auto- 
mobile is  not  an  article  or  a  machine 
of  an  inherently  dangerous  nature. 
Alone  and  of  itself  it  will  not  move, 


explode,  or  do  injury  to  anyone.  Put 
gasolene  in  the  tank  and  set  it  in  mo- 
tion upon  the  highway,  and  it  becomes 
at  once  an  article  of  an  inherently 
dangerous  nature,  if  defectively  con- 
structed. Such  defect  may  reside  in 
the  steering  apparatus,  3o  that  the 
driver  is  powerless  to  control  it,  or,  as 
in  this  case,  in  the  defective  spokes 
of  the  wheel,  which  made  it  liable  to 
break  down,  overturn,  and  destroy  the 
lives  of  those  using  it,  the  moment  it 
was  put  to  the  use  for  which  intended. 
Injury  to  the  user  of  an  automobile 
from  the  breaking  of  a  wheel  is 
incident  to  its  use,  but  not  necessarily 
incident  to  its  use  if  properly  con- 
structed of  suitable  material.  Injury 
to  the  user  of  an  automobile  and  to  all 
riding  therein  naturally 'follows  from  a 
defective  construction  thereof,  al- 
though such  injury  does  not  always 
follow  its  use."  In  this  case,  where 
the  jury  found  that  the  manufac- 
turer of  the  automobile  which 
caused  the  plaintiff's  injury,  through 
the  collapse  of  a  defective  wheel 
furnished  to  the  manufacturer  by 
another  company,  had  no  knowledge 
of  the  defect,  or  of  the  fact  that 
the  maker  of  the  wheel  used  weak 
wood  in  the  construction  of  wheels, 
and  could  not  have  discovered  the 
defect  in  the  exercise  of  ordinary  care 
by  any  approved  and  known  test,  and 
the  only  theory  upon  which  a  finding 
of  negligence  by  it  could  be  based  was 
a  failure  to  scrape  off  paint  from  the 
spokes  of  the  wheels  furnished,  and 
this  test  was  unknown,  and  would  be 
a  most  extraordinary  one,  it  was  held 
that  a  verdict  finding  the  manufac- 
turer liable  could  not  be  sustained. 
Ibid.  And  see  Cadillac  Motor  Car  Co. 
V.  Johnson  (1915)  L.R.A.1915E,  287, 
137  C.  C.  A.  279,  221  Fed.  801,  Ann. 
Cas.  1917E,  581,  which,  as  shown 
supra,  II.,  arrived  at  a  contrary  con- 
clusion on  subsequent  appeal,  but 
which  on  a  still  later  appeal  (8  A.L.R. 
1023,  —  C.  C.  A.  — ,  261  Fed.  878) 
was  not  adhered  to.  On  this  later 
appeal  in  1919,  the  court  as  then 
constituted  expressly  declared  its 
former  holding  to  be  erroneous^  and 
squarely  accepted  the  rule  that  an 
automobile  is  a  dangerous  instroment 
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so  as  to  impose  upon  a  manufacturer 
the  duty  to  a  purchaser  from  a  middle- 
man, of  exercising  care  in  inspecting 
parts  bought  for  use  in  constructing 
the  car,  failure  to  perform  which  will 
render  him  liable  for  injury  thereby 
inflicted  upon  the  purchaser. 

And  in  MacPherson  v.  Buick  Motor 
Co.  (1916)  217  N.  Y.  382,  L.R.A.1916F, 
696,  111  N.  E.  1050,  Ann.  Cas.  1916C, 
440,  13  N.  C.  C.  A.  1029,  in  holding 
that  the  manufacturer  of  an  auto- 
mobile was  liable  to  one  who  pur- 
chased a  car  from  a  retailer,  for  inju- 
ries caused  by  collapse  of  a  wheel 
because  of  defects  which  would  have 
been  discovered  by  reasonable  inspec- 
tion, the  court  said :  'If  the  nature  of 
a  thing  is  such  that  it  is  reasonably 
certain  to  place  life  and  limb  in  peril 
when  negligently  made,  it  is  then  a 
thing  of  danger.  Its  nature  gives 
warning  of  the  consequences  to  be 
expected.  If  to  the  element  of  danger 
there  is  added  knowledge  that  the 
thing  will  be  used  by  persons  other 
than  the  purchaser,  and  used  without 
new  tests,  then,  irrespective  of  con- 
tract, the  manufacturer  of  this  thing 
of  danger  is  under  a  duty  to  make  it 
carefully.  That  is  as  far  as  we  are 
required  to  go  for  the  decision  of  this 
case.  There  must  be  knowledge  of  a 
danger,  not  merely  possible,  but  prob- 
able. It  is  possible  to  use  almost  any- 
thing in  a  way  that  will  make  it 
dangerous  if  defective.  That  is  not 
enough  to  charge  the  manufacturer 
with  a  duty  independent  of  his  con- 
tract. Whether  a  given  thing  is 
dangerous  may  be  sometimes  a  ques- 
tion for  the  court,  and  sometimes  a 
question  for  the  jury.  There  must 
also  be  knowledge  that,  in  the  usual 
course  of  events,  the  danger  will  be 
shared  by  others  than  the  buyer. 
Such  knowledge  may  often  be  inferred 
from  the  nature  of  the  transaction. 
But  it  is  possible  that  even  knowledge 
of  the  danger  and  of  the  use  will  not 
always  be  enough.  The  proximity  or 
remoteness  of  the  relation  is  a  factor 
to  be  considered.  We  are  dealing  now 
with  the  liability  of  the  manufacturer 
of  the  finished  product,  who  puts  it 
on  the  market  to  be  used  without 
inspection  by  his  customers.    If  he  is 


negligent  where  danger  is  to  be 
foreseen,  a  liability  will  follow.  .  •  . 
There  is  here  no  break  in  the  chain 
of  cause  and  effect.  In  ^uch  circum- 
stances, the  presence  of  a  known 
danger,  attendant  upon  a  known  use, 
makes  vigilance  a  duty.  We  have  put 
aside  the  notion  that  the  duty  to  safe- 
guard life  and  limb,  when  the  conse- 
quences of  negligence  may  be  fore- 
seen, grows  out  of  contract  and  noth- 
ing else.  We  have  put  the  source  of 
the  obligation  where  it  ought  to  be. 
We  have  put  its  source  in  the  law. 
.  .  .  Beyond  all  question,  the  nature 
of  an  automobile  gives  warning  of 
probable  danger  if  its  construction  is 
defective.  This  automobile  was  de- 
signed to  go  50  miles  an  hour.  Unless 
its  wheels  were  sound  and  strong, 
injury  was  almost  certain.  It  was  as 
much  a  thing  of  danger  as  a  defective 
engine  for  a  railroad.  The  defendant 
knew  the  danger.  It  knew  also  that 
the  ear  would  be  used  by  persons 
other  than  the  buyer.  This  was 
apparent  from  its  size;  there  were 
seats  for  three  persons.  It  was 
apparent  also  from  the  fact  that  the 
buyer  was  a  dealer  in  cars,  .  who 
bought  to  resell.  .  .  .  The  dealer 
was  indeed  the  one  person  of  whom  it 
might  be  said  with  some  approach  to 
certainty  that  by  him  the  car  would 
not  be  used.  Yet  the  defendant  would 
have  us  say  that  he  was  the  one 
person  whom  it  was  under  a  legal 
duty  to  protect.  The  law  does  not^  lead 
us  to  so  inconsequent  a  conclusion." 
This  decision  affirmed  (1914)  160  App. 
.Div.  55,  145  N.  Y.  Supp.  462,  where,  in 
holding  that  an  automobile  manufac- 
turer is  chargeable  with  knowledge 
that  an  automobile  equipped  with 
weak  and  defective  wheels  is  a  danger- 
ous machine,  and  that  where  such 
manufacturer  purchased  ironed  and 
painted  wheels  from  a  reputable 
dealer,  and  exercised  no  care  to 
determine  whether  they  were  defec- 
tive, except  to  run  the  car  several  miles 
for  a  test,  it  was  liable  for  an  injury 
to  one  who  purchased  the  car  from  the 
manufacturer's  vendee,  and  was  in- 
jured by  reason  of  the  collapse  of  a 
wheel  because  of  a  defect  which  might 
have  been   discovered  by  proper  in- 
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spection,  the  court  said:  "We  hold 
that  under  the  circumstances  the  de- 
fendant owed  a  duty  to  all  purchasers 
of  its  automobiles  to  make  a  reason- 
able inspection  and  test  to  ascertain 
whether  the  wheels  purchased  and 
put  in  use  by  it  were  reasonably 
fit  for  the  purposes  for  which  it 
used  them,  and,  if  it  fails  to  exercise 
care  in  that  respect,  it  is  responsible 
for  any  defect  which  would  have  been 
discovered  by  such  reasonable  inspec- 
tion and  test/'  And  in  a  prior  appeal  in 
(1912)  153  App.  Div.  474,  138  N.  Y. 
Supp.  224,  the  court,  in  holding  that 
the  case  should  have  been  submitted 
to  the  jury,  quoted  from  29  Cyc.  484, 
as  follows:  "One  who  supplies  a  thing 
for  such  use  by  others  that  it  is  obvi- 
ous that  any  defect  will  be  likely  to 
result  in  injuries  to  those  so  using  it 
is  liable  to  any  person  who,  using  it 
properly  for  the  purpose  for  which 
it  is  supplied,  is  injured  by  its  defec- 
tive condition.  The  doctrine  of  invita- 
tion has  been  invoked  as  a  ground  of 
liability  in  such  cases,  proceeding 
upon  the  theory  that  he  who  furnishes 
a  thing  for  a  certain  use  by  others 
invites  others  to  use  it,  and  is  there- 
fore bound  to  make  it  safe  for  such 
purpose." 

So,  in  Quackenbush  v.  Ford  Motor 
Co.  (1915)  167  App.  Div.  433,  153 
N.  Y.  Supp.*13i,  it  appeared  that  the 
action  was  for  an  injury  to  the  car 
itself,  caused  by  a  defective  brake 
which  gave  way,  causing  the  car  to 
fall  over  an  embankment.  The  court, 
applying  the  doctrine  of  MacPherson 
V.  Buick  Motor  Co.  (N.  Y.)  supra, 
said:  "The  manufacturer's  duty  de- 
pends not  upon  the  results  of  the 
accident,  but  upon  the  fact  that  his 
failure  to  properly  construct  the  car 
resulted  in  the  accident.  In  such 
cases  the  negligence  is  based  upon  the 
failure  to  perform  a  duty  owed  to  all 
persons  in  whose  presence  the  ma- 
chine is  to  be  used,  not  upon  a  duty 
to  the  purchasers  only,  and  the  par- 
ticular class  of  injury  which  may 
result  has  no  bearing  upon  the  ques- 
tion of  liability.  The  manufacturer 
had  no  more  right  to  send  out  a  car 
with  a  brake  which  was  not  properly 
tested,  than  he  had  to  send  out  a  car 


with  a  wheel  which  was  not  up  to  the 
standard,  as  in  the  case  of  MacPher- 
son V.  Buick  Motor  Co.  (1912)  153  App. 
Div.  474,  138  N.  Y.  Supp.  224,  on 
subsequent  appeal  in  (1914)  160  App. 
Div.  55,  145  N.  Y.  Supp.  462,  which 
was  aiiirmed  in  (1916)  217  N.  Y.  382, 
L.R.A.1916F,  696,  111  N.  E.  1050,  Ann. 
Cas.  1916C,  440,  13  N.  C.  C.  A.  1029. 
Having  disregarded  this  duty  to  the 
public  in  general,  including  the  pur- 
chaser, the  manufacturer  is  liable  for 
the  injury  growing  out  of  such  negli- 
gence, whether  such  injury  be  to  the 
person  or  the  property  of  the  pur- 
chaser, although  the  vehicle  was  not 
purchased  directly  from  the  manu- 
facturer, but  from  an  agent  to  whom 
it  was  sold."  In  answer  to  the  con- 
tention that  this  doctrine  enlarges  the 
liability  of  the  manufacturer  beyond 
what  he  assumes  in  warranting  the 
machine,  the  court  said:  "The  con- 
tract of  warranty  simply  provides  for 
the  quality  of  workmanship  and  mate- 
rials ;  the  plaintiff  in  the  present  case 
(or  her  predecessor  in  interest)  would 
have  been  entitled  to  have  the  defec- 
tive brake  materials  replaced  with 
proper  ones,  we  may  assume,  if  she 
had  merely  discovered  the  defect,  and 
no  accident  had  resulted.  That 
might  have  satisfied  the  implied  war- 
ranty; but  there  was  a  relationship 
created  by  reason  of  the  inherent 
danger  to  the  public  in  sending  out  a 
defective  machine  without  taking 
proper  precautions  to  determine  its 
safety,  and  the  plaintiff  is  entitled  to 
recover  because  of  the  damages  sus- 
tained under  this  new  relation,  en- 
tirely independent  of  the  contractual 
relation  between  the  purchaser  and 
seller.  The  two  are  not  inconsistent 
rights;  the  one  provides  for  securing 
what  was  contemplated  in  the  transac- 
tion of  purchase  and  sale;  the  other 
takes  care  of  the  damages  sustained 
because  of  the  failure  of  the  manu- 
facturer to  perform  a  duty  which  he 
owed  to  the  plaintiff's  assignor  in 
common  with  the  public  generally. 


>» 


1^  Miscellaneous  articles. 

In  Armstrong  Packing  Co.  v.  Clem 
(1912)  —  Tex.  Civ.  App.  — .  151  S.  W. 
576,  it  was  held  that  evidence  that  a 
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manufacturer  of  soap  placed  the  same 
upon  the  market  with  knowledge  that 
poisonous  and  injurious  substances 
were  necessary  in  its  preparation,  and 
that  if  too  much  of  the  poisonous 
ingredients  was  used,  and  not  neutral- 
ized in  manufacturing,  injury  was 
}iable  to  result  from  its  use,  and  did 
in  fact  result,  sufficiently  showed 
negligence  in  its  manufacture  which 
rendered  it  liable  to  one  who  pur- 
chased from  a  retail  dealer,  for  in- 
juries which  resulted  from  its  use; 
that  the  liability  does  not  rest  upon 
any  contract  or  privity  between  the 
manufacturer  and  the  person  injured, 
but  upon  the  duty  imposed  by  law 
upon  the  manufacturer  not  to  put 
upon  the  market  a  commodity  that 
was  unsuitable  for  use  by  the  public, 
and  which  the  public  could  not  use 
without  injury. 

Upon  the  principle  that,  in  the  case 
of  an  article  of  an  inherently  danger- 
ous nature,  a  manufacturer  may  be- 
come liable  to  persons  having  no  con- 
tractual relations  with  him  for  negli- 
£rent  construction,  which,  when  added 
to  the  inherent  character  of  the 
appliance,  makes  it  imminently  dan- 
gerous, and  causes  or  contributes  to  a 
resulting  injury  not  necessarily  inci- 
dent to  the  use  of  such  article  if  prop- 
erly constructed,  but  naturally  follow- 
ing from  a  defective  construction,  it 
was  held  in  Statler  v.  George  A.  Ray 
Mfg.  Co.  (1909)  195  N.  Y.  478,  88 
N.  E.  1063,  reversing  on  other  grounds 
(1908)  125  App.  Div.  69,  109  N.  Y. 
Supp.  172,  that  a  manufacturer  of  a 
coffee  urn  or  boiler  which  contained 
steam  pipes  for  the  purpose  of  heating 
water  and  making  coffee,  knowing  the 
purposes  for  which  it  was  to  be  used 
when  he  put  it  upon  the  market,  was 
chargeable  with  knowledge  of  defec- 
tive and  unsafe  construction,  and  was 
liable  to  one  with  whom  he  had  no 
contractual  relations,  for  injuries  sus- 
tained by  an  explosion  of  the  urn,  due 
to  its  defective  condition,  while  being 
used  for  the  purposes  for  which  it  was 
intended. 

In  Payne  v.  Rome  Coco-Cola  Bot- 
tling Co.  (1912)  10  Ga.  App.  762,  73  S. 
E.  1087,  the  court  sustained  the  right 
of  a  stranger  to  recover  damages  for  an 
17  A.L.R.-— 45. 


injury  caused  by  the  explosion  of  a 
bottle,  the  contents  of  which  were 
manufactured,  bottled,  and  sold  by 
defendant  as  a  harmless  beverage, 
holding  that  an  inference  of  negli- 
gence on  the  part  of  the  manufacturer 
arises  in  such  a  case,  when  it  is 
shown  that  all  the  persons  through 
whose  hands  the  bottle  had  passed 
were  free  from  fault,  and  that  the 
condition  of  the  bottle  and  its  contents 
had  not  been  changed  since  it  left  the 
defendant's  possession.  Generally,  as 
to  liability  for  injuries  by  breaking  or 
bursting  of  containers  in  which  goods 
are  sold,  see  annotation  following 
Grant  v.  Graham  Chero-Cola  Bottling 
Co,  4  A.L.R.  1090. 

g.  Liability  under  statute, 

A  number  of  cases  involving  the 
sale  of  dangerous  articles  or  subr 
stances  present  the  further  element  of 
a  sale  in  violation  of  statute.  This 
^lone  would  seem  to  be  sufficient  to 
render  the  manf acturer  or  seller  liable 
to  strangers,  regardless  of  the  fact 
that  the  article  was. also  intrinsically 
dangerous,  and,  as  a  matter  of  fact, 
the  cases .  appear  to  base  their  de- 
cisions upon  the  violation  of  statute, 
rather  than  upon  the  character  of  the 
article  sold. 

Thus,  it  has  been  held  that  a  whole- 
saler, who,  contrary  to  the  prohibition 
of  a  statute,  sells  retailers  toy  pistols 
for  resale,  is  liable  for  injury  by  one 
of  the  toys  to  a  person  who  purchases 
it  from  the  retailer.  Pizzo  v.  Wiemann 
(1912)  149  Wis.  235,  38  L.R.A.(N.S.) 
678,  134  N.  W.  899,  Ann.  Cas.  1913C, 
803,  3  N.  C.  C.  A.  149. 

And  in  Waters-Pierce  Oil  Co.  v. 
Deselms  (1909)  212  U.  S.  159,  53  L.  ed. 
453,  29  Sup.  Ct.  Rep.  270,  affirming 
(1907)  18  Okla.  107,  89  Pac.  212,  it 
was  held  that  the  absence  of  any 
contractual  relation  between  an  oil 
company  and  a  private  consumer  did 
not  relieve  the  former  from  liability 
for  injury  sustained  by  the  latter,  in 
using  in  the  customary  manner  that 
which  both  he  and  his  innocent  vendor 
supposed  was  coal  oil,  and  which  the 
oil  company,  knowing  that  it  contained 
gasolene,  sold  to  such  vendor  as  coal 
oil,  in  violation  of  statute  and  with 
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the  expectation  that  it  would  be 
retailed  to  the  public  for  domestic  use 
as  such.  The  Oklahoma  statute  is 
also  quoted  and  discussed  in  Spencer 
V.  Bolt  (1921)  —  Okla.  — ,  200  Pac. 
187. 

And  in  Hourigan  v.  Nowell  (1872) 
110  Mass.  470,  recovery  was  allowed 
against  the  manufacturer  of  illuminat- 
ing oil  for  the  death  of  a  purchaser 
from  one  to  whom  the  manufacturer 
sold  the  same,  where  such  oil  was 
below  the  standard  fixed  by '  law, 
though  the  manufacturer  was  ignorant 
that  it  did  not  conform  to  such 
standard,  or  though  an  authorized  in- 
spector had  said  that  it  did  so  con- 
form. The  court  said  that  it  was  not 
at  all  a  question  of  diligence  or  good 
faith,  but  that  the  law  proceeded  upon 
the  assumption  that  an  ordinary  pur- 
chaser at  retail  was  not  in  a  position 
to  know  whether  the  oil  that  he 
bought  was  such  as  the  statute  al- 
lowed to  be  sold;  and  that,  therefore, 
the  sale  of  such  oils  as  were  dangerous 
and  unfit  for  ordinary  use  was  alto- 
gether forbidden.  So,  in  Peterson  v. 
Standard  Oil  Co.  (1910)  55  Or.  511, 
106  Pac.  337,  Ann.  Cas.  1912A, 
625,  it  was  held,  under  a  statute 
requiring  naphtha,  kerosene,  etc., 
to  be  labefed  and  sold  under  their 
true  names,  a  manufacturer  who 
sold  a  substance  to  a  retail  merchant 
which  would  explode  at  a  compar- 
atively low  temperature,  under  a  label 
representing  it  to  be  a  substance  that 
would  explode  or  take  fire  only  at  a 
high  temperature,  was  guilty  of  negli- 
gence as  a  matter  of  law,  and  that 
the  statute  was  available  in  favor  of 
one  who  sought  to  recover  for  the 
death  of  one  to  whom  the  substance 
was  innocently  delivered  by  the  mer- 
chant, who,  in  kindling  the  fire  with 
it,  was  killed  by  its  explosion. 

And  in  Stowell  v.  Standard  Oil  Co. 
(1905)  139  Mich.  18,  102  N.  W.  227, 
17  Am.  Neg.  Rep.  669,  in  which 
recovery  was  allowed  against  the 
manufacturer  of  illuminating  oil  not 
up  to  the  statutory  standard,  for  in- 
juries resulting  to  the  daughter  of  a 
purchaser  from  the  retailer  from  its 
explosion,  it  was  held  that  the  rule 
that  the  seller  of  an  article  of  com- 


merce not  in  itself  dangerous  was  not 
responsible  for  injuries  to  a  purchaser 
from  his  vendee,  resulting  from  de- 
fects in  the  article  sold  which  were 
unknown  to  the  original  seller,  did  not 
apply  to  the  sale  of  adulterated  kero- 
sene oil  in  violation  of  statute.  The 
court  said  that  a  recognized  exceptio:^ 
to  the  rule  of  nonliability  to  a  remote 
purchaser  existed  in  the  case  of  th«) 
sale  of  an  article  dangerous  in  itseir; 
and  that  the  legislature  of  the  state 
had  recognized  and  treated  illum- 
inating oil,  not  tested  and  shown  to  l^ 
up  to  a  certain  standard,  as  a  danger^ 
ous  substance;  and  that  one  who  sold 
it  without  inspection  brought  himself 
within  the  principle  of  this  exception 
to  the  general  rule,  as  to  the  liability 
of  manufacturers  to  strangers. 

In  Wellington  v.  Downer  Kerosene 
Oil  Co.  (1870)  104  Mass.  64,  it  was 
held  that  a  statute,  giving  a  right  of 
action  to  "any  person  suffering  dam- 
age from  the  explosion  or  ignition"  of 
naphtha  sold  "under  the  name  of  oil," 
gave  the  right  to  one  who  was  injured 
while  attempting  to  use  naphtha  for 
illuminating  purposes,  against  an  oil 
company  which  had  sold  the  same  ^s 
"oil"  to  a  retailer  from  whom  the 
plaintiff  purchased  it. 

In  Meshbesher  v.  Channellene  Oil 
&  Mfg.  Co.  (1909)  107  Minn.  104,  131 
Am.  St.  Rep.  441, 119  N.  W.  428,  it  was 
held  that  a  manufacturer  of  sweet  oil» 
which  was  designed  and  intended  to 
be  used  as  a  food  and  for  cooking  pur- 
poses, who  sold  a  quantity  of  the  same 
which  was  unwholesome  and  injurious 
to  health,  to  a  dealer  with  knowledge 
that  it  would  be  sold  at  retail  to  his 
customers  for  use  in  preparing  their 
food,  in  violation  of  the  statute  which 
prohibits  and  punishes  as  a  misde- 
meanor the  manufacture  or  sale  of 
any  article  as  food  which  contains  any 
ingredient  injurious  to  health,  was 
liable  to  one  who  purchased  from  the 
dealer,  for  injuries  resulting  from 
the  use  of  the  impure  oil.  The  court 
said  that  the  facts  brought  the  case 
within  the  rule  that  where  a  statute 
for  the  protection  or  benefit  of  individ- 
uals prohibits  a  person  from  doing 
an  act,  or  imposes  a  duty  upon  him  if 
he  disobeys  the  prohibition  or  neg- 
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lectfl  to  perform  the  duty,  he  is  liable 
to  those  for  whose  protection  the  stat- 
ute was  enacted,  for  damages  result- 
ing proximately  from  such  disobedi- 
ence or  neglect;  that  negligence  is 
implied  from  a  violation  of  the  statute.. 
The  court  also  said  in  the  above  case: 
"The  fact  that  the  trial  court  did  not 
find  that  the  defendant  knew  that  the 
oil  was  impure  does  not  affect  the 
question  of  its  liability;  for  it  was 
bound  to  know  whether  the  article, 
which  is  sold  to  be  retailed  to  the 
customers  of  the  purchaser  for  food 
purposes,  was  sound,  wholesome,  and 
complied  with  the  statute.  This  is  a 
salutary  and  necessary  construction 
of  our  pure  food  statute,  which  in  this 
respect  is  analogous  to  statutes  pro- 
hibiting the  sale  of  liquor  to  minors, 
in  construing  which  courts  uniformly 
hold  that  an  honest  belief  that  the 
minor  was  twenty-one  years  of  age  is 
no  defense. 

And  in  Haley  v.  Swift  &  Co.  (1913) 
152  Wis.  570,  140  N.  W.  292,  it  was 
held  that  a  manufacturer  who  put 
upon  the  market  sausage  which  con- 
tained decomposed  animal  matter,  in 
violation  of  the  pure  food  statute,  was 
liable  to  one  for  injuries  caused  by 
eating  thereof,  notwithstanding  no 
contractual  relation  existed  between 
the  inj  ired  person  and  the  manu- 
facturer. In  view  of  the  court's 
discussion  of  its  decision  in  another 
case,  showing  that  the  basis  of  that 
decision  recognizes  a  distinction  be- 
tween the  acts  of  a  manufacturer 
which  are  imminently  dangerous  in 
their  effects  upon  human  life,  limbs, 
and  health,  and  those  that  are  not, 
and  the  liability  of  a  manufacturer 
therefor  to  persons  having  no  con- 
tractual relations  with  it,  the  court 
would  doubtless  have  reached  the 
same  conclusion  independently  of  the 
statute. 

H,  lAabUity  on  theory  of  false  represen" 

tationa. 

Another  well-recognized  exception 
to  the  general  rule  that  a  manufac- 
turer of  a  defective  article  is  not 
liable  for  injury  to  the  person  or 
property  of  one  with  whom  he  is  not 
in    contractual    relations    is    where 


there  are  fraudulent  representations 
made  by  the  manufacturer,  upon 
which  the  ultimate  consumer  relies. 
The  following  cases  recognize  this 
exception :  National  Sav.  Bank  v. 
Ward  (1879)  100  U.  S.  195,  25  L.  ed. 
621  (dictum) ;  Schubert  v.  J.  R.  Clark 
Co.  (1892)  49  Minn.  331, 15  L.R.A.  818, 
32  Am.  St.  Rep.  559,  51  N.  W.  1103; 
Kuelling  v.  Roderick  Lean  Mfg.  Co. 
(1905)  183  N.  Y.  78,  2  L.R.A.  (N.S.) 
303,  111  Am.  St.  Rep.  691,  75  N.  E. 
1098,  .5  Ann.  Cas.  124,  19  Am.  Neg. 
Rep.  407,  reversing  (1904)  94  App. 
Div.  613,  88  N.  Y.  Supp.  1105,  where 
judgment  was  based  on  decision  on 
former  appeal  in  (1903)  88  App.  Div. 
309,  84  N.  Y.  Supp.  622;  Peterson  v. 
Standard  Oil  Co.  (1910)  55  Or.  511, 
106  Pac.  337,  Ann.  Cas.  1912A,  625; 
Marsh  v.  Usk  Hardware  Co.  (1913)  73 
Wash.  543,  132  Pac.  241. 

In  Marsh  v.  Usk  Hardware  Co. 
(Wash.)  supra,  it  was  held  that  the 
manufacturer  of  a  high  explosive,  who 
places  the  same  upon  the  market  and 
gives  to  the  public  erroneous  informa- 
tion as  to  its  nature  and  the  safe 
manner  of  its  use,  is  liable  to  one  who 
purchases  the  explosive  from  a  dealer, 
for  injuries  caused  by  its  use  while 
following  the  instructions,  though 
there  are  no  contractual  relations 
between  the  parties.  The  court  said 
that  it  was  of  little  consequence 
whether  they  regard  the  giving  of  the 
information  as  technical  deceit,  or  as 
negligence,  assuming  that  it  was  the 
proximate  cause  of  the  injury,  and 
that,  as  the  question  of  proximate 
cause  had  been  resolved  in  favor  of 
the  injured  person  by  the  jury,  the 
liability  of  the  manufacturei^  was 
clear  under  a  rule  of  liability  growing 
out  of  the  negligence,  as  announced 
in  a  former  decision,  to  the  effect  that 
one  who  sells  and  delivers  to  another 
an  article  intrinsically  dangerous  to 
human  life  or  health,  such  as  a  poison, 
an  explosive,  or  the  like,  knowing  it  to 
be  such,  without  notice  to  the  pur- 
chaser that  it  is  intrinsically  danger- 
ous, is  responsible  to  any  person  who 
is,  without  fault  on  his  part,  injured 
thereby;  the  rule  not  resting  upon 
any  principle  of  contract,  or  con- 
tractual relation  existing  between  the 
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person  delivering  the  article  and  the 
person  injured,  but  upon  the  principle 
that  the  original  act  of  delivering  the 
article  is  wrongful,  and  that  everyone 
is  responsible  for  the  natural  conse- 
quences of  his  wrongful  acts;  and, 
while  that  is  the  rule  of  negligence  in 
the  absence  of  any  affirmative  repre- 
sentations by  the  seller  as  to  the  safety 
of  the  things  sold,  it  is  equally 
applicable  as  a  rule  of  liability  for 
injuries  following  from  the  putting 
out  of  a  dangerous  article,  such  as 
explosives  or  poison,  where  there  is 
an  affirmative  representation  or  guar- 
anty as  to  the  safety. 

In  Peterson  v.  Standard  Oil  Co. 
(1910)  55  Or.  511,  106  Pac.  337,  Ann. 
Cas.  1912A,  625,  it  was  held  that  one 
who  negligently  delivered  to  a  retail 
merchant,  who  had  ordered  kerosene 
oil  that  would  stand  an  open  fire  test 
of  120  degrees  Fahrenheit,  a  distillate 
that  would  stand  a  test  of  only  88 
degrees  Fahrenheit,  which  was  labeled 
to  correspond  in  quality  to  the  kind 
ordered,  was  liable  for  the  death  of 
one  to  whom  the  merchant  sold  and 
delivered  a  small  quantity  of  the 
substance  for  coal  oil,  believing  it  to 
be  as  represented,  which  was  caused 
by  an  explosion  that  resulted  while 
decedent  was  trying  to  kindle  a  fire 
with  the  substance,  without  any  negli- 
gence on  her  part,  where,  if  the 
substance  had  been  as  represented,  no 
explosion  would  have  resulted. 

In  Kuelling  v.  Roderick  Lean  Mfg. 
Co.  (1905)  183  N.  Y.  78,  2  L.R.A.(N.S.) 
303,  111  Am.  St.  Rep.  691,  75  N.  E. 
1098,  5  Ann.  Cas.  124,  19  Am.  Neg. 
Rep.  407,  reversing  (1903)  88  App. 
Div.  309,  84  N.  Y.  Supp.  622,  it  was 
held  that  the  manufacturer  of  a 
road  roller,  who  wilfully  and  fraud- 
ulently placed  therein  defective  mate- 
rials which  he  concealed  by  putty  and 
paint,  was  liable  for  injuries  thereby 
caused  to  one  who  put  it  to  its 
intended  use,  though  it  passed 
through  the  hands  of  wholesale  and 
retail  dealers  so  that  there  was  no 
privity  of  contract  between  the  manu- 
facturer and  the  person  injured.  The 
court  said  that  there  were  here  Aot 
bnly  fraudulent  deceit  and  conceal- 
ment, but  what  also  amounted  to  an 


affirmative  representation  that  the 
roller  was  sound,  as  the  manufac- 
turer, by  so  concealing  the  defects  that 
no  weakness  could  be  detected,  must 
be  held  to  have  represented  the  roller 
to  be  in  a  perfectly  marketable  con- 
dition. 

And  in  Schubert  v.  J.  R.  Clark  Co. 
(1892)  49  Minn.  331,  15  L.R.A  818, 
32  Am.  St.  Rep.  559,  51  Ni  W.  1103, 
the  manufacturer  of  a  stepladder 
made  of  poor,  cross-grained,  and  de- 
cayed lumber,  but  so  varnished,  oiled, 
and  painted  that  the  defects  could  not 
be  discovered,  thereby  rendering  it 
dangerous  to  the  life  or  limb  of  any- 
one using  it,  was  held  to  be  liable  to 
the  employee  of  one  who  purchased  it 
from  a  middleman.  The  court  laid 
down  the  rule  that  a  manufacturer  of 
an  article  not  ordinarily  dangerous, 
which  was  put  upon  the  market  for 
sale  and  for  ultimate  use,  and  which 
was  430  negligently  made  that  it 
thereby  became  obviously  dangerous 
to  the  life  or  limb  of  anyone  using  it, 
would  be  liable  for  injuries  caused 
by  such  negligence,  to  one  into  whose 
hands  the  dangerous  article  came  for 
use  in  the  usual  course  of  business, 
even  though  there  were  no  contractual 
relations  between  the  injured  person 
and  the  manufacturer,  if  the  latter 
knew  of  such  defects,  and  knew  the 
same  were  concealed  and  were  not 
likely  to  be  discovered  by  anyone 
using  the  article. 

And  see  Roberts  v.  Anheuser  Busch 
Brewing  Asso.  (1912)  211  Mass.  449, 
98  N.  E.  95,  and  Wilson  v.  J.  G.  &  B. 
S.  Ferguson  Co.  (1913)  214  Mass. 
265,  101  N.  E.  381,  both  of  which  are 
set  out  supra.  III.  b,  2  (b). 

But  the  mere  fact  that  a  manufac' 
turer  of  cement  used  in  pasting  linings 
to  fabrics  failed  to  disclose  to  a  pur- 
chaser from  a  middleman  that  such 
cement  would,  because  of  its  delete- 
rious character,  injure  the  fabrics, 
has  been  held  not  to  amount  to  fraud, 
because  of  the  lack  of  contractual 
relations  between  the  manufacturer 
and  the  ultimate  purchaser.  To  this 
effect  was  the  decision  in  WiNiMUtf 
Mpg.  Co.  v.  Boston  Blacking  Co.  (re^ 
ported  herewith)  ante,  669,  wherein  it 
was  held  that,  unless  the  parties  are  ' 
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in  privity,  there  is  no  legal  or  equi- 
table obligation  to  communicate  the 
fact  of  the  dangerous  quality  of  an 
article  put  upon  the  market. 

i  LiahUiiif  on  theory  of  implied  toaV' 

ranty. 

There    i^    considerable    confusion 
among  the  authorities  as  to  whether 
an  action  against  a  manufacturer  of  a 
defective  article,   for   injury  to  the 
person   or   property   of   an    ultimate 
consumer  who  has  purchased  from  a 
middleman,  must  be  founded  in  tort, 
or  whether  the  injured  person  may 
maintain   an    action    of   contract   as 
apon   implied    warranty.      Assuming 
that  the  manufacturer  of  a  defective 
article   may    be    held    liable    to    an 
ultimate  consumer  in  some  form  of 
action  for  injury  resulting  from  the 
defect,  there  is,  of  course,  no  doubt 
that  an  action  on  the  tort  may  be 
maintained;    but  when  we  approach 
the  question  whether  or  not  that  form 
of  action  is  exclusive,  we  are  con- 
fronted  by    a   conflict    of    authority 
which  is  confusing,  to  say  the  least. 
Moreover,  the  question  whether  or  not 
an  action  of  contract  based  upon  an 
implied  warranty  of  fitness,  etc.,  may 
be  maintained,  has  in  many  instances 
been  so  closely  related  to  the  question 
of  negligence  that  the  decisions  are 
not    always     susceptible     of     clear 
classification.     In  view  of  this  fact, 
and  of  the  additional  fact  that  the 
nature  of  the  general  question  under 
annotation   requires   a   classification 
largely    based    upon    the    kinds    of 
articles    involved    in   the    respective 
cases,  it  has  been  deemed  advisable 
to  treat  all  the  cases  dealing  with  a 
single  class   of  articles  together,  so 
that  this  subdivision  of  the  annotation 
will  be  devoted  largely  to  mere  sum- 
marizing of  the  conclusions  reached, 
by   regarding    the    implied    contract 
cases  treated  in  the  various  preceding 
subdivisions  of  the  annotation  as   a 
whole.     At  the  outset  it  should  be 
remembered    that   the    cases    falling 
within  the  scope  of  the  present  annota- 
tion   are    those    arising    between    a 
manufacturer  and   an   ultimate  con- 
sumer who  has  purchased  through  a 
middleman,  so  that  there  is  no  priv- 


ity of  contract  between  the  parties. 
This  fact,  of  course,  distinguishes 
such  cases  from  the  implied  warranty 
actions  between  manufacturers  and 
dealers,  and  between  dealers  and  con- 
sumers. 

Taking  up  the  specific  question  of 
the  right  of  an  injured  consumer  to 
maintain  an  action  of  contract  against 
the  manufacturer  of  the  article  by 
which  he  was  injured,  based  upon 
an  implied  warranty  of  fitness,  there 
is,  as  before  stated,  a  decided  con- 
trariety of  conclusion.  This  conflict 
is  aptly  illustrated  by  the  decision  in 
Birmingham  Chero-Cola  Bottlinq 
Co.  V.  Clark  (reported  herewith) 
ante,  667,  wherein  it  was  expressly 
held  that  one  purchasing  from  a 
retailer  a  bottled  beverage,  who  is 
made  sick  by  the  presence  of  a  fly  in 
it,  cannot  maintain  an  action  upon 
the  theory  of  implied  warranty,  when 
contrasted  with  the  decision  in  Davis 
V.  Van  Camp  Packing  Co.  (reported 
herewith)  ante,  649,  wherein  it  was 
held  that  one  who  puts  up  food  to  be 
sold  through  retailers  for  human  con- 
sumption impliedly  warrants  that  it 
is  not  deleterious,  and  is  liable  to  a 
consumer  injured  by  eating  food  not 
fit  for  human  consumption,  the  ques- 
tion of  privity  having  been  said  not 
to  be  controlling. 

Other  cases  which  support  the 
theory  that  an  action  of  contract  as 
upon  an  implied  warranty  cannot  be 
maintained,  because  of  the  lack  of 
privity  between  the  injured  consumer 
who  purchased  from  a  middleman  and 
the    manufacturer,    are    as    follows: 

Arkansas. — Nelson  v.  Armour  Pack- 
ing Co.  (1905)  76  Ark.  362,  90  S.  W. 
288,  6  Ann.  (3as.  237,  set  out  supra, 
III.  b,  2  (b)  (canned  meat) ;  Drury 
V.  Armour  &  Co.  (1919)  140  Ark.  371, 
216  S.  W.  40,  set  out  supra.  III.  b,  2 
(b)  (food). 

Connecticut. — ^Welshausen  v.  Charles 
Parker  Co.  (1910)  83  Conn.  231,  76 
Atl.  271,  set  out  and  quoted  supra 
III.  d  (gun). 

Maryland.  —  Flaccomio  v.  Eysink 
(1916)  129  Md.  367,  100  Atl.  510,  set 
out  supra,  III.  b,  2  (b)  (whisky  con- 
taining wood  alcohol). 

Massachusetts.     —     Davidson     v. 
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Nichols  (1866)  11  Allen,  514,  quoted 
supra,  II;  Roberts  v.  Anheuser  Busch 
Brewing  Asso.  (1912)  211  Mass.  449, 
98  N.  E.  95,  set  out  supra.  III.  b,  2 
(b)  ("Malt  Nutrine,"  a  food  prepared 
of  malt  and  hops). 

New  York.  —  Favo  v.  Remington 
Arms  Co.  (1901)  67  App.  Div.  414, 
73  N.  ,  Y.  Supp.  788,  supra.  III.  a 
(gun) ;  Euelling  v.  Roderick  Lean 
Mfg.  Co.  (1903)  88  App.  Div.  309, 
84   N.   Y.   Supp.   622,   quoted    supra, 

II.  a  (land  roller). 

Tennessee.  —  Crigger  v.  Coca-Cola 
Bottling  Co.  (1915)  132  Tenn.  545, 
L.R.A.1916B,  877,  179  S.  W.  155,  11 
N.  C.  C.  A.  359,  Ann.  Cas.  1917B,  572, 
holding,  as  set  out  and  quoted  supra, 

III.  b,  2  (b),  that  the  recovery  must 
be  based  upon  negligence,  rather  than 
upon  an  implied  warranty  of  fitness 
(bottled  soft  drink) ;  St.  Louis  Fire- 
works Co.  V.  Wilson  (1915)  5  Tenn. 
C.  C.  A.  388,  affirmed  by  supreme 
court  in  1915,  set  out  supra  II.  (rule 
applied  generally  to  ordinary  articles 
of  commerce  not  inherently  danger- 
ous). 

Texas.  —  Armstrong  Packing  Co.  v. 
Clem  (1912)  —  Tex.  Civ.  App.  — ,  151 
S.  W.  576,  set  out  supra.  III.  f  (poi- 
sonous soap). 


Canada.  —  Buckley  v.  Mott  (1919) 
—  N.  S.  — ,  50  D.  L.  R.  408,  set  out 
and  quoted  supra.  III.  b,  2  (b) 
(chocolate  cream  bars  containincr 
powdered    glass). 

The  contrary  theory  finds  support 
in  the  following  cases  wherein  it  was 
held  that  an  action  could  be  brought 
on  the  implied  warranty  'of  fitness : 
Parks  V.  C.  C.  Yost  Pie  Co.  (1914) 
93  Kan.  334,  L.R.A.1915C,  179,  144 
Pac.  202,  7  N.  C.  C.  A.  100,  set  out 
supra,  IIL  b,  2  (b)  (food) ;  Chysnsky 
V.  Drake  Bros.  Co.  (1920)  192  App. 
Div.  186,  182  N.  Y.  Supp.  459,  set  out 
and  quoted  supra  III.  b,  2  (b)  (cake 
containing  a  nail);  Catani  v.  Swift 
&  Co.  (1915)  251  Pa.  52,  L.R.A.1917B, 
1272,  95  Atl.  931,  error  dismissed  in 
(1916)  241  U.  S.  690,  60  L.  ed.  1238, 
36  Sup.  Ct.  Rep.  554,  set  out  supra, 
III.  b,  2  (a)  (prepared  meat). 

And  the  court  in  Davis  v.  Van  Camp 
Packing  Co.  (reported  herewith)  ante, 
649,  it  will  be  remembered,  went  so 
far  as  to  hold  that  one  who  seeks 
damages  from  a  food  manufacturer 
for  injuries  caused  by  eating  unfit 
food  could  not  be  compelled  to  elect 
between  implied  warranty  and  negli- 
gence as  a  ground  for  recovery. 

G.  J.  C. 


JESSE  O.  WELLS 

V. 

J.  B.  FLYNN  et  al.,  Appts. 


Iowa  Suprem/e  Court -^  September  30 f  1921. 

(—  Iowa,  — ,  184  N.  W.  389.) 

Sale  —  contract  limiting  purchaser's  liability  —  constraction. 

1.  Under  a  contract  for  sale  of  a  business  and  its  assets,  which  provides 
that  the  personal  liability  of  the  purchaser  is  strictly  limited  to  the  down 
payment,  and  that  the  seller  must  look  to  the  business  and  its  assets  for 
the  unpaid  balance, — ^naming  it, — no  personal  judgment  can,  in  case  of 
default,  be  entered  against  the  purchaser,  even  for  unpaid  interest,  in- 
surance premiums,  and  taxes. 

[See  note  on  this  question  beginning  on  page  714.] 

—  validity  of  contract.  not  to  the  personal  liability  of  the 

2.  A  contract  by  a  vendor  to  look  purchaser  for  the  unpaid  purchase 
alone  to  the  property  transferred,  and     money,  is  valid. 
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^-effect  of  provision  for  suit  at  law. 

8.  A  provision  in  a  contract  for 
sale  of  a  business  which  restricts  the 
personal  liability  of  the  purchaser  to 
the  down  payment  and  obligates  the 
seller  to  look  to  the  property  trans- 
ferred    for     the     unpaid     purchase 


18^  2f,  W.   S80.) 

money,  giving  the  seller  the  right  to 
sue  at  law  upon  default,  does  not  im- 
pose any  personal  liability  where  the 
provision  is  immediately  followed  by 
the  words,  ''but  only  to  the  extent  to 
which  the  secured  parties  are  person- 
ally liable  under  this  contract/' 


Appeal  by  defendants  from  a  decree  of  the  District  Court  for  Polk 
County  (Wilson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
for  alleged  default  of  defendant  in  payments  accruing  upon  a  contract 
for  the  sale  of  a  business.    Affirmed  in  part. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.   Sullivan   &   Sullivan,   for     tracts,  and  personal  property  of  the 


appellants : 

The  written  contract,  in  plain  and 
unambiguous  terms,  exempts  the  de- 
fendants from  a  personal  liability. 

Llmore  v.  Higgins,  20  Iowa,  250; 
Ball  V.  Wyeth,  99  Mass  338;  Cook  v. 
Johnson,  165  Mass.  245,  43  N.  E.  97; 
Grable  v.  Beatty,  66  Neb.  642,  77  N. 
W.  49;  Osborn  v.  Williams,  82  Iowa, 
456,  48  N.  W.  811;  Allison  v.  Hollem- 
beak,  138  Iowa,  480,  114  N.  W.  1059; 
Beed  v.  Cassatt,  153  Pa.  156,  25  Atl. 
1074;  Kleis  v.  McGrath,  127  Iowa, 
459,  69  L.B.A.  260,  109  Am.  St.  Bep. 
396,  103  N.  W.  371 ;  Barthell  v.  Syver- 
son,  54  Iowa,  160,  6  N.  W.  178 ;  Town- 
send  V.  J.  I.  Case  Threshing  Mach.  Co. 
51  Neb.  836,  48  N.  W.  899;  Darling  v. 
Darling,  123  Mich.  307,  82  N.  W.  48; 
■G.  F.  Sanborn  Co.  v.  Alston,  153  Mich. 
456,  116  N.  W.  1099,  117  N.  W.  625; 
Johnson  v.  Payne,  11  Neb.  269,  9  N. 
W.  81. 

•  If  the  terms  of  the  written  contract 
were  in  any  degree  ambiguous,  the 
^construction  placed  upon  them  by  the 
parties  should  govern. 

Pxatt  V.  Prouty,  104  Iowa,  419,  65 
Am.  St.  Bep.  472,  73  N.  W.  1035 ;  Daily 
V.  Minnick,  117  Iowa,  563,  60  L.B.A. 
S40,  91  N.  W.  913;  Stewart  v.  Pierce, 
116  Iowa,  733,  89  N.  W.  234;  Gould 
v.  Gunn,  161  Iowa,  155,  140  N.  W.  380; 
Scott  V.  La  Fayette  Gas  Co.  42  Ind. 
App.  614,  86  N.  E.  495;  Fullerton  v. 
United  States  Gas  Co.  184  Iowa,  219, 
«  A.L.B.  367,  167  N.  W.  700. 

Mr.  J.  G.  Myerly  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

On  April  14,  1914,  plaintiff  and 
the  defendants  Fljmn  and  McDer- 
mott  entered  into  a  written  con- 
tract, by  the  terms  of  which  the 
latter  agreed  to  purchase  from  the 
plaintiff,  'the  name,  business,  con- 


L,  J.  Wells  Livery  &  Automobile 
Company,''  together  with  certain 
described  real  estate  in  the  city  of 
Des  Moines,  Iowa,  for  the  actual 
consideration  of  $80,000,  though  by 
agreement  and  consent  of  the  par- 
ties the  expressed  nominal  consid- 
eration was  $100,000.  The  purchase 
price  was  to  be  paid  in  instalments 
of  $20,000  on  the  signing  of  the 
agreement,  $10,000  on  or  before 
July  1,  1917,  $10,000  on  or  before 
July  1, 1919,  and  $6,000  on  or  before 
July  1st  of  each  year  thereafter  un- 
til the  full  consideration  was  paid. 
By  the  terms  of  the  contract  it  was 
further  agreed  that  "should  the 
parties  become  involved  in  litigation 
over  the  agreement,  or  the  enforce- 
ment of  the  lien  thereof,  the  district 
court  of  Polk  county,  on  filing  of  a 
petition  in  foreclosure  proceedings, 
should  appoint  a  receiver  to  take 
charge  of  the  property  and  business 
and  to  hold  possession  of  the  same 
until  the  litigation  be  completed,  or 
until  the  unpaid  balances,  with  in- 
terest, are  fully  paid,  and  all  rents 
and  profits  derived  from  said  busi- 
ness, personal  property,  and  real  es- 
state,  less  costs  and  expenses  of  re- 
ceivership, shall  be  applied  on  the 
unpaid  balances"  secured  thereby. 
I  This  provision  of  the  contract  is 
accompanied  by  the  following 
clause,  upon  the  proper  construction 
and  effect  of  which  this  controversy 
principally  turns :  "It  is  also  agreed 
that  the  taking  of  possession  under 
such  receivership  shall  in  no  manner 
prevent  or  retard  the  party  of  the 
first  part  in  the  collection  of  said 
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unpaid  balances  by  foreclosure  or 
otherwise,  it  being  expressly  under- 
stood and  agreed  that  the  personal 
liability  of  the  parties  of  the  second 
part  hereunder  is  strictly  limited  to 
the  payment  of  forty  thousand  and 
no/100  dollars  ($40,000)  on  the 
execution  of  this  contract,  and  party 
of  the  first  part  must  look  to  the 
name,  business,  personal  property, 
accounts,  and  real  estate  herein 
described  for  his  security  for  the 
unpaid  balances  amounting  to  sixty 
thousand  and  no/100  dollars  ($60,- 
000)/' 

On  March  26,  1916,  the  plaintiff 
instituted  this  action  in  equity  alleg- 
ing defendant's  default  in  payments 
accruing  upon  the  contract,  asking 
the  appointment  of  a  receiver,  de- 
manding personal  judgment  against 
the  defendants  and  the  foreclosure 
of  the  defendant's  equity  of  redemp- 
tion, and  for  general  equitable  relief. 
No  receiver  was  in  fact  appointed, 
but  plaintiff  appears  to  have  entered 
into  and  thereafter  held  possession 
of  both  property  and  business. 

Answering  the  petition,  defend- 
ants took  issue  upon  some  of  the 
alleged  claims  of  the  plaintiff,  and 
further  specifically  pleaded  the  pro- 
vision above  quoted  from  the  con- 
tract with  reference  to  their  person- 
al liability,  and  deny  plaintiff's  right 
to  recovery  of  a  personal  judgment 
against  them,  or  either  of  them. 
They  further  allege  that  it  was  the 
express  understanding  and  agree- 
ment of  the  parties  ths^t  defendants 
should  be  chargeable  with  no  per- 
sonal liability  beyond  the  initial 
payment,  and  that  for  any  default  in 
pajonent  of  the  remainder  of  the 
agreed  purchase  price  the  plaintiff 
would  look  alone  to  the  security  af- 
forded by  his  lien  upon  the  property, 
and  they  ask  that,  in  case  the  court 
should  hold  such  meaning  and  in- 
tent are  not  fully  expressed  in  the 
writing,  then  that  the  instrument  be 
reformed  accordingly. 

The  trial  court,  having  heard  the 
evidence  and  considered  the  various 
items  in  dispute,  found  due  to  the 
plaintiff  an  unpaid  remainder  of 
$22,333.74  on  the  contract  price  of 


the  property,  established  the  same  as 
a  first  lien  on  such  property,  and 
awarded  a  special  execution  for  its 
collection.  It  was  further  found 
that,  of  the  amount  so  adjudged  due 
and  unpaid,  the  defendants  were 
personally  liable  for  $3,498.22,  and 
judgment  was  entered  against  them 
to  that  extent.  The  decree  does  not 
expressly  disclose  the  items  of  in- 
debtedness constituting  the  amount 
of  the  personal  judgment,  but  an  ex- 
amination of  the  record  makes  it 
reasonably  clear  that  it  includes 
taxes  accumulating  on  the  property 
subsequent  to  the  date  of  the  con- 
tract, insurance  premiums  paid  by 
the  plaintiff,  and  interest  accruing 
upon  a  mortgage  indebtedness  as- 
sumed as  part  of  the  purchase  price 
of  the  property. 

There  was  more  or  less  contro- 
versy over  the  actual  remainder  left 
unpaid  after  giving  defendants  the 
benefit  of  all  proper  items  of  credit 
— ^it  being  the  position  of  the  de- 
fendants that  the  amount  did  not 
exceed. about  $11,000.  We  shall  not 
attempt  to  review  the  evidence  upon 
this  point,  farther  than  to  say  that, 
while  some  of  the  items  are  involved 
in  considerable  uncertainty  and 
doubt,  we  are  satisfied  that  the  trial 
court's  conclusion  is  substantially 
correct,  and  the  decree  establishing 
the  plaintiff's  lien  and  ordering  a 
foreclosure  should  be  affirmed. 

The  more  serious  question  is  upon 
that  feature  of  the  decree  which 
charges  the  defendants  with  per- 
sonal liability  for  the  sum  of  $3,498.- 
22.  The  theory  upon  which  the 
appellee  relies  in  support  of  this 
finding  is  that  the  clause  in  the  con- 
tract by  which  the  personal  liability 
of  the  defendant  is  "strictly  limited" 
to  the  payment  of  the  initial  instal- 
ment, and  providing  that  the  plain- 
tiff "must  look  to  the  name,  business, 
personal  property,  accounts,  and 
real  estate  herein  described  for  his 
security  for  the  unpaid  balances  of 
$60,000,"  operates  to  relieve  the  de- 
fendants from  personal  liability  for 
payment  of  the  principal  sum  of 
$60,000,  and  nothing  more,  and  that 
their  default  in  payment  of  the  in- 
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terest  on  the  mortgages,  liens,  insur- 
ance premiums,  and  taxes  imposes 
a  personal  obligation  unaffected  by 
the  restrictive  clause.  And  this,  we 
conclude,  was  the  thought  of  the 
trial  court  in  framing  its  decree. 

In  our  opinion  this  construction 
of  the  contract  cannot  be  sustained. 

That     it     is     com- 

uiitSS?*'*''*  petent  for  the  par- 
purchaser's  ties  to  a  contract  to 

eoMtrLcTioB.        agree  that  for  the 

payment  of  an  in- 
debtedness thereby  created  or  as- 
sumed the  creditor  shall  look  alone 

to  a  designated  se- 
rJiSrSitr  •*  curity  for  his  pay- 
ment, and  not  to  the 
personal  liability  of  the  debtor,  is 
well  settled.  Allison  v.  Hollembeak, 
138  Iowa,  480, 114  N.  W.  1059;  Ball 
V.  Wyeth,  99  Mass.  339.  If  a  man, 
contemplating  a  purchase  of  prop- 
erty of  great  value  on  deferred  pay- 
ments, is  unwilling  to  pledge  his 
personal  liability  beyond  a  limited 
amount,  and  says  to  the  seller:  '^I 
will  take  this  property  at  the  price 
you  put  upon  it,  providing  that  my 
personal  liability  be  limited  to  the 
initial  payment,  and  for  the  remain- 
der you  must  look  alone  to  your  ven- 
dor's lien,'*  and  the  seller  consents  to 
the  condition,  there  is  no  good  rea- 
son why  the  law  should  not  recog- 
nize the  validity  of  the  agreement, 
or  why  the  courts  should  not  enforce 
it  according  to  its  terms.  Such  was 
the  purchase  in  this  case.  Though 
it  dealt  with  many  and  various  items 
of  property,  it  was  a  single  pur- 
chase ;  and  when  the  defendants  had 
discharged  their  personal  liability 
by  payment  of  the  first  instalment, 
the  contract  in  the  plaintiff's  hands 
was  enforceable  against  the  security 
alone.  His  claims  subsequently  aris- 
ing for  taxes,  insurance,  and  in- 
terest are  incidental  to  the  pres- 
ervation of  such  security,  and  may 
properly  be  added  to  the  amount  for 
which  he  may  enforce  such  security ; 
but  there  is  no  ground,  legal  or  equi- 
table, upon  which  it  may  be  used  to 
increase  the  limits  of  the  personal 
liability  of  the  purchaser,  which  has 
not  only  been  definitely  fixed,  but 


184   y.  W.   389.) 

has  been  in  fact  discharged  by  full 
payment. 

A  case  involving  a  somewhat  sim- 
ilar principle  is  found  in  Reed  v. 
Cassatt,  153  Pa.  156,  25  Atl.  1074, 
decided  by  the  Pennsylvania  court. 
There  a  promissory  note  was  signed 
by  the  maker  upon  condition  that,  if 
default  was  made  in  its  payment,  the 
holder  should  look  alone  to  certain 
collateral  securities  for  its  collec- 
tion. The  note  was  not  paid  at 
maturity,  and,  certain  interest  hav- 
ing accrued  thereon,  the  holder,  con- 
ceiving the  idea  that  the  limitation 
upon  the  maker's  personal  liability 
affected  nothing  but  the  principal 
debt,  sued  to  collect  the  interest.  In 
denying  such  recovery  the  court 
said :  "If  the  obligee  did  not  collect 
his  semiannual  payments,  they 
simply  remained  unpaid,  and  were  a 
constituent  part  of  the  entire  sum  of 
principal  and  interest  due  at  the 
maturity  of  the  paper.  As  such,  the 
interest  was  simply  a  part  of  the 
gross  sum  due,  and  was  to  be  col- 
lected in  the  same  way  as  the  prin- 
cipal." 

So,  also,  in  Johnson  v.  Payne,  11 
Neb.  269,  9  N.  W.  81,  speaking  of  a 
claim  by  a  mortgagee  for  taxes  paid 
on  the  mortgaged  property,  it  is  said 
that  "whatever  ...  is  due  under 
the  mortgage  at  the  time  of  foreclo- 
sure, including  taxes  so  paid,  consti- 
tutes but  a  single  and  indivisible  de- 
mand, and  cannot  be  separated  and 
collected  by  several  actions." 

And  in  Massachusetts  it  has  also 
been  held  that  there  may  be  a  mort- 
gage without  personal  liability  on 
part  of  the  mortgagor,  and  that  an 
agreement  for  the  extinguishment 
of  such  personal  liability  is  not  de- 
structive of  the  character  of  the 
transaction  as  a  mortgage.  Cook  v. 
Johnson,  165  Mass.  245,  43  N.  E.  96. 

Appellee  argues  that  the  closing 
words  of  the  clause  in  the  contract 
which  speaks  of  the  unpaid  balances 
of  $60,000  indicate  clearly  that  it 
was  only  as  to  such  principal  that 
personal  liability  was  waived;  but 
•the  point  is  not  well  taken.  At  the 
time  when  the  contract  was  made 
and    the    initial    instalment    paid, 
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?60,000  was  the  total  "unpaid  bal- 
ance" on  the  purchase  price.  Had 
defendants  then  and  there  paid  the 
$60,000,  plaintiff's  interest  or  lien 
would  have  been  entirely  extin- 
giiished.  In  that  situation  the  plain- 
tiff's agreement  to  waive  the  per- 
sonal liability  of  defendants  for  the 
entire  amount  unpaid,  and  to  look 
alone  to  the  security,  left  the  latter 
exposed  to  no  financial  hazard  under 
the  contract,  except  such  as  might 
result  from  plaintiff's  enforcement 
of  his  security. 

Our  attention  is  also  directed  to 
another  clause  of  the  contract,  which 
provides  that,  upon  default  made  by 
the  defendants  in  the  performance 
of  the  agreement,  the  plaintiff  was 
authorized  to  bring  an  action  at  law 
to  recover  the  amount  due,  or  at  his 
option  could  proceed  by  action  in 
equity  to  foreclose  the  contract. 
This  right  given  to  plaintiff  to  sue 
at  law  is  thought  to  be  an  admission 
of  personal  liability;  but  such  con- 
ceded right  to  so  sue  and  recover 
at  law  is  carefully  guarded  by  add- 


ing thereto  the  words,  "but  only  to 
the  extent  to  which  the  secured  par- 
ties are  personally  liable  under  thia 
contract."     Instead  _^-,.«4  ^- 
of  bemg  an  admis-  provinion  for 
sion  by  the  defend-  ■**"  **  ^•'^• 
ants  against  their  interest,  this  re- 
peated restriction  of  liability  servea 
to  strengthen  the  defendants'  con- 
tention as  to  the  mutual  understand- 
ing of  the  parties. 

Without  further  discussion,  we 
think  the  decree  below,  in  so  far  as 
it  sustains  the  plaintiff's  claim  for 
personal  recovery  from  the  defend- 
ants, must  be  reversed,  and  the  re- 
lief granted  to  plaintiff  must  be  lim- 
ited to  the  foreclosure  of  his  lien  for 
the  sum  found  his  due.  Special 
execution  for  that  purpose  may  is- 
sue, but  the  award  of  general  execu- 
tion against  the  property  of  appel- 
lants is  set  aside. 

Affirmed  in  part. 

Reversed  in  part. 

Evans,  Ch.  J.,  and  Preston  and  De 
Graff,  JJ.  concur. 


ANNOTATION. 


Contracts  requiring  vendor  or  mortgagee  to  look  to  property  alone  for 

payment. 


On  the  question  indicated  in  the 
above  title,  it  is  scarcely  practicable 
to  make  an  exhaustive  collection  of 
the  cases.  There  seems  little  or  no 
doubt  as  to  the  validity  of  a  stipula- 
tion in  a  contract  of  sale  or  mortgage 
that  the  seller  or  mortgagee  shall 
look  to  the  property  alone  for  pay- 
ment, and  that  there  shall  be  no  per- 
sonal liability  on  the  part  of  the  buyer 
or  mortgagor.  The  practical  ques- 
tion generally  in  this  regard  would  ap^ 
pear  to  be  as  to  the  construction  of 
such  stipulations.  This  was  the  prin- 
cipal question  involved  in  the  reported 
case  (Wells  v.  Flynn,  ante,  710). 
And  on  this  question,  of  course,  the 
wording  of  the  particular  contract 
provision  will  govern.  A  sufficient 
number  of  cases  are  set  out  in  the 
note,  however,  to  show  that  contracts 
relieving  the  purchaser  or  mortgagor 
from  personal  liability  may  lawfully 


be  entered  into,  and  will  be  enforced 
according  to  the  proper  interpretation 
of  the  particular  provisions  of  the 
contract. 

In  the  reported  case  (Wells  v. 
Flynn,  ante,  710)  a  provision  in  a 
sales  contract  that  the  personal  lia- 
bility of  the  purchaser  was  strictly 
limited  to  the  payment  of  a  specified 
sum  on  the  execution  of  the  contract, 
and  that  the  seller  "must  look  to  the 
name,  business,  personal  property,  ac- 
counts, and  real  estate  herein  de- 
scribed for  his  security  for  the  unpaid 
balances,"  amounting  to  a  designated 
sum,  was  construed  as  relieving  the 
purchaser,  in  case  of  his  default,  from 
personal  liability,  not  only  for  pay- 
ment of  the  remainder  of  the  principal 
of  the  purchase  money,  but  also  from 
payment  of  such  items  as  interest,  in- 
surance premiums,  and  taxes. 

And  in  Reed  v.  Gassatt  (1898)  15a 
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Pa.  156,  25  Atl.  1074,  which  is  cited 
in  the  Flynn  Case,  where  a  note  con- 
tained a  promise  to  pay  a  certain  sum 
with  interest  on  a  specified  date,  sub- 
ject to  certain  agreements,  the  interest 
to  be  payable  semiannually,  and  one 
of  the  agreements  referred  to  provided 
that  in  case  the  note  should  not  be 
paid  at  maturity  the  payee  should 
look  to  certain  security  alone  for  pay- 
ment of  the  same,  it  was  held  that  no 
action  could  be  maintained  to  recover 
a  personal  judgment  against  the 
maker  of  the  note  for  interest.  The 
court  said:  "The  plain  meaning  of 
this  agreement  undoubtedly  is  that 
whatever  remained  unpaid  of  the  note 
at  its  maturity  was  to  be  collected  ex- 
clusively out  of  the  transferred  stock. 
The  obligee  expressly  waived  all  right 
to  proceed  against  any  other  property 
'whatsoever'  of  the  obligor,  to  enforce 
the  payment  of  any  money  due  under 
the  obligation.  The  waiver  was  co- 
extensive with  every  duty  of  payment 
arising  from  the  instrument.  How 
could  we  possibly  say  otherwise, 
when  the  contract  of  the  parties  does 
not  say  so?  There  is  no  distinction  in 
the  agreement,  in  this  respect,  be- 
tween interest  accruing  every  six 
months  and  interest  accruing  during 
the  whole  period;  If  the  obligee  did 
not  collect  his  semiannual  pa3mients, 
they  simply  remained  unpaid,  and 
were  a  constituent  part  of  the  entire 
aum  of  principal  and  interest  due  at 
the  maturity  of  the  paper.  As  such, 
the  interest  was  simply  a  part  of  the 
gross  sum  due,  and  was  to  be  collected 
in  the  same  way  as  the  principal." 

As  to  personal  liability  of  the  mort- 
gagor for  interest,  see  McKay  v. 
Howard  (Ont.)  under  "Mortgages," 
infra. 

In  the  reported  case  (Wells  v. 
Plynn,  ante,  710)  the  court  said  that 
it  was  well  settled  that  it  was  compe- 
tent for  the  parties  to  a  contract  to 
agree  that,  for  the  payment  of  an  in- 
debtedness thereby  created  or  as- 
sumed, the  creditor  should  look  alone 
to  a  designated  security  for  his  pay- 
ment, and  not  to  the  personal  liability 
of  the  debtor.  • 

And  in  Ball  v.  Wyeth  (1868)  99 
Mbmu  889,  the  court  said  that  there 


was  no  doubt  that  it  was  competent 
for  parties  to  agree  that  the  creditor 
shall  look  only  to  the  security  for  hia 
reimbursement,  and  that  the  debtor 
shall  be  absolved  from  all  personal 
obligation. 

That  it  is  competent  for  parties  to  a 
contract  of  sale  to  stipulate  that  the 
purchase  money  shall  be  paid  only 
out  of  the  property  purchased,  without 
personal  liability  on  the  part  of  the 
purchaser,  is  held  also  in  Williams  v. 
Price  (1817)  5  Munf.  (Va.)  507.  In 
this  case  the  contract  contained  a  pro- 
vision that  the  property  to  be  con- 
veyed should  be  the  only  security  for 
the  purchaser's  performance  of  the 
agreement,  and  that  neither  he,  his 
heirs,  executors,  administrators,  nor 
estate  should  at  any  time  thereafter 
be  answerable  or  in  any  manner  liable 
for  the  payments  stipulated,  or  for  the 
performance  of  any  covenant  in  the 
agreement,  "farther  than  the  said 
property  .  .  .  would  extend  to  dis- 
charge and  satisfy  the  same."  The 
subject-matter  of  the  contract  of  sale 
was  in  part  personal  property,  consist- 
ing of  a  furnace  for  ironworks,  with 
raw  materials,  horses,  wagons,  and 
implements  necessary  for  the  working 
of  the  same.  The  court,  although 
somewhat  doubtful  whether  the  per** 
sonal  property  was  included  as  a  part 
of  the  pledge  which  was  intended  as 
a  security  for  the  purchase  money, 
construed  the  contract  as  including  it, 
and  held  that  the  purchaser  .was  not 
precluded  from  making  a  reasonable 
use  of  it,  and  was  not  obliged  neces- 
sarily to  return  to  the  seller,  in  case  of 
default  in  payments,  the  same  kind 
and  amount  of  personal  property,  but 
only  such  as  was  then  on  hand,  bai;- 
ring  waste.  The  court,  however,  held 
that  the  purchaser,  as  the  holder  of  a 
pledge,  owed  a  duty  not  unnecessarily 
to  waste  or  injure  the  property,  and 
that  he  was  bound  to  make  good  any 
waste  of  the  personal  property  pledged 
which  arose  from  his  fraud,  wilful  de- 
fault, or  misconduct,  prior  to  hia  offer 
to  surrender  the  property.  But  it  was 
held  tl)at  after  the  offer  by  the  pur- 
chaser to  surrender  the  property,'' 
which  offer  the  seller  rejected,  the  lat- 
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ter  assumed  responsibility  for  any  loss 
of  the  personalty. 

It  appears  in  Williams  v.  Price 
(Va.)  supra,  that  the  purchaser  was 
not  allowed  for  valuable  improve- 
ments which  he  had  placed  upon  the 
premises. 

Another  interesting  question  pre- 
sented in  Williams  v.  Price  (Va.) 
supra,  is  whether  the  purchaser 
under  such  a  contract  as  that  set 
out  above  may  be  held  personally 
liable  for  the  purchase  money,  where 
he  is  not  in  a  position  to  return  the 
property  to  the  seller,  because  of  hav- 
ing mortgaged  or  leased  it.  In  that 
case  the  mortgage  was  given  aftar  the 
offer  to  return,  and  the  court  held 
that,  therefore,  it  was  immaterial. 
The  lease,  which  was  for  a  period  of 
abo\it  three  years,  was  given  several 
months  before  the  offer  to  surrender 
the  property,  but  contained  a  provi- 
sion that  it  was  terminable  on  four 
months'  notice  by  the  lessor.  The 
trial  court  held  that  the  purchaser  was 
personally  liable,  because  he  was  not 
in  a  position  to  surrender  the  prop- 
erty, on  account  of  the  lease,  that 
there  was  no  security  for  the  rent, 
and  the  lessee  might  waste  the  prop- 
erty, all  of  which  would  be  to  the  det- 
riment of  the  seller.  But  on  appeal 
the  court  took  the  view  that,  since  the 
plaintiff,  the  seller,  had  failed  to  per- 
form his  part  of  the  contract  in  that 
he  had  not  made  a  conveyance  of  the 
real  property,  and  had  thereby  possi- 
bly prevented  the  purchaser  from 
making  an  advantageous  sale,  the 
plaintiff  was  not  in  a  position  to  raise 
the  objection  of  the  lease,  especially  in 
view  of  the  fact  that  the  purchaser 
had  not  disabled  himself  from  sub- 
stantially performing  the  contract  by 
surrendering  the  property,  since  he 
might  in  any  event  have  obtained  pos- 
session from  the  lessee  in  a  short  time, 
had  his  offer  to  surrender  been  ac- 
cepted by  the  seller. 

It  was  held  also  in  Fidelity  Ins. 
Trust  Co.  V.  Lichten  (1901)  11  Pa. 
Dist.  R.  517,  that  the  seller  of  property 
at  public  auction  could  not  maintain 
an  action  against  the  purchaser  for 
the  balancer  of  the  purchase  money, 
but  was  limited  as  to  his  remedy  to  the 
specific    method    designated    in    the 


terms  of  sale,  to  the  effect  that,  ''in 
case  of  failure  of  the  purchasers  to 
comply  with  the  terms  of  sale,  the  ven- 
dor or  vendors  shall  have  the  option 
of  declaring  the  sale  off,  and  of  retain- 
ing the  deposit  money  as  liquidated 
damages  for  the  default,  or  of  resell- 
ing the  property  at  the  expense  and 
risk  of  the  purchaser,  and  of  retaining 
said  deposit  money  on  account  of  any 
losa  that  may  be  occasioned  thereby.'* 
The  court  said  that  when  it  was 
agreed  that,  in  case  of  failure  on  the 
part  of  the  vendee  to  take  the  prop- 
erty purchased,  the  vendor  should 
have  an  option  between  two  methods 
of  satisfaction  for  the  default,  not- 
withstanding it  \7as  not  provided  that 
he  should  have  no  other  remedy,  the 
fair  and  natural  construction  to  be 
placed  upon  the  language  was  that  he 
should  be  confined,  in  case  of  default, 
to  one  or  the  other  of  the  methods  of 
relief  prescribed. 

Where,  in  payment  of  a  aubscription 
to  stock  in  a  corporation,  the  defend- 
ant executed  notes,  and  it  was  agreed 
between  the  parties  that  the  notes 
should  not  be  paid  in  money,  but  only 
from  dividends  on  the  stock,  it  was 
held  that  this  collateral  agreement 
would  constitute,  as  between  the  par- 
ties, a  full  defense  to  an  action  on  the 
notes.  State  Bank  v.  Cook  (1904)  125 
Iowa,  111,  100  N.  W.  72.  (It  may  be 
observed  that  the  question  as  to  the 
admissibility  of  parol  evidence  to 
show  such  an  agreement  is  not  within 
the  scope  of  the  annotation.) 

Although  not  strictly  within  the  ti- 
tle of  the  annotation,  attention  is 
called  also  to  Sides  v.  Knox  (1918)  — 
Tex.  Civ.  App.  — ,  203  S.  W.  65,  in 
which  it  was  held  that  the  parties  to  a 
note  might  agree  that  it  should  be 
payable  only  out  of  damages  to  be  re- 
covered by  the  maker  from  his  vendor 
of  realty,  and  that  in  case  damages 
were  not  recovered,  the  note  should  be 
surrendered  and  canceled.  But  the 
annotation  does  not  include  cases 
generally  on  the  question  of  contem- 
poraneous agreements  and  their 
breach  as  a  defense  to  a  promissory 
note.  See,  for  instance,  American 
Gas  &  Ventilation  Mach.  Co.  v.  Wood 
(1897)  90  Me.  516,  43  L.R.A.  449,  38 
Atl.  548,   holding  that  a  promissory 
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note  and  a  contemporaneous  written 
agreement  referring  thereto,  and  pro- 
viding that  the  maker  might  receive 
back  the  note  on  surrendering  certain 
stocks,  constituted  an  entire  contract, 
the  stipulations  of  which  were  mu- 
tual and  dependent  rather  than  in- 
dependent and  collateral.  And  there 
are  also  numerous  cases  not  within 
the  scope  of  the  annotation,  such  as 
Martin  v.  Monroe  (1899)  107  Ga.  330, 
83  S.  E.  62,  later  appeal  in  (1911)  137 
Ga.  262,  73  S.  E.  341,  in  which  the 
maker  of  a  note  has  been  held,  as 
against  the  payee  or  his  representa- 
tive, not  liable  personally  thereon,  be- 
cause of  a  contemporaneous  agree- 
ment. 

Hortcages. 

Provisions  are  not  uncommon  in 
mortgages,  relieving  the  mortgagor 
from  personal  liability.  In  some  cases 
the  courts  have  apparently  assumed 
the  validity  of  an  express  agreement 
that  a  mortgagee  should  look  to  the 
mortgaged  property  alone  for  payment 
of  the  debt.  Moore  v.  Reynolds 
(1850)  1  Cal.  351;  Kennion  v.  Kelsey 
(1860;  10  Iowa,  443;  Elmore  v.  Hig- 
gina  (1866)  20  Iowa,  250;  Allison  v. 
Hollembeak  (1908)  138  Iowa,  480,  114 
N.  W.  1059 ;  Seieroe  v.  First  Nat  Bank 
(1897)  50  Neb,  612,  70  N.  W.  220;  Ab- 
bott's Estate  (1893)  24  Pa.  Co.  Ct. 
401;  Weikel  v.  Davis  (1919)  109 
Wash.  97,  186  Pac.  323;  McKay  v. 
Howard  (1883)  6  Ont  Rep.  135. 

The  court  in  McKay  v.  Howard 
(Ont.)  supra,  not  only  apparently  as- 
sumed the  validity  of  a  provision  in  a 
mortgage  that  ''the  said  lands  only 
shall  in  any  event  be  liable  for  the 
payment  of  the  mortgage,"  but  also 
held  that  there  could  be  no  distraint 
for  interest  due,  although  the  mort- 
gage contained  the  usual  printed  form 
as  to  distraint,  thereby  impliedly  hold- 
ing that  the  payment  of  interest,  as 
well  as  of  the  principal,  could  be  en- 
forced only  against  the  property,  and 
that  a  personal  judgment  could  not  be 
recovered  therefor.  See,  in  this  con- 
nection, the  reported  case  (Wells  v. 
Flynn,  ante,  710)  and  Reed  v.  Cas- 
satt  (1893)  153  Pa.  156,  25  Atl.  1074, 
supra,  which  involve  the  right  to  a 
personal  judgment  for  interest 


In  Kennion  v.  Kelsey  (1860)  10  Iowa, 
443,  where  a  mortgage  contained  a 
stipulation  that  "it  is  agreed  that  gen- 
eral execution  shall  not  issue  herein," 
it  was  held  that  the  mortgagee  could 
not  maintain  an  action  on  the  note  se- 
cured by  the  mortgage,  and  executed 
at  the  same  time  as  a  part  of  the  same 
transaction,  but  that  he  must  look 
solely  to  the  land  mortgaged  for  the 
satisfaction  of  his  debt. 

And  where  on  a  note  secured  by  a 
mortgage  a  memorandum  was  written, 
"The  within-mentioned  note  is  con- 
fined to  a  certain  mortgage  of  even 
date,"  describing  the  parties  to  the 
mortgage,  it  was  held  in  Elmore  v. 
Higgins  (1866)  20  Iowa,  250,  that  the 
mortgagee  could  not  enforce  a  person- 
al liability  on  the  part  of  the  mort- 
gagor, but  that  the  agreement  should 
be  construed  as  limiting  the  right  of 
the  former  to  a  foreclosure  of  the 
mortgage. 

So,  where  a  note  contained  a  provl* 
sion,  "This  note  is  secured  by  pur- 
chase-money mortgage"  on  certain  de- 
scribed lands,  and  "payee  herein' 
agrees  to  look  to  mortgage  securities 
for  payment  of  this  note,"  it  was  held 
in  Allison  v.  Hollembeak  (1908)  138 
Iowa,  480,  114  N.  W.  1059  that  the 
holder  of  the  note  had  no  remedy  ex- 
cept that  afforded  by  resort  to  the 
mortgage  security,  and  that  this  wAs' 
true,  not  only  as  against  the  maker  of 
the  note,  but  as  against  an  indorsed  in 
blank. 

And  where  a  promissory  note,  other- 
wise in  the  usual  form,  recited  that 
"this  note  is  secured  by  a  real  estate 
mortgage  of  date  herewith  and  igov- 
erned  by  the  conditions  thereof,"  and 
the  mortgage  referred  to,  after  au- 
thorizing foreclosure  in  case  of  non- 
payment of  interest  or  taxes,  con-, 
tained  the  clause,  "But  no  general 
execution  shall  issue  herein  against 
the  maker  or  indorser  of  said  note  but 
the  mortgagee  or  his  assigns  shall  be 
entitled  to  immediate  possession  of 
the  premises,  and  shall  take  the  same 
in  full  satisfaction  of  his  debt" — it 
was  held  in  Seieroe  v.  First  Nat.  Bank: 
(1897)  50  Neb.  612,  70  N.  W.  220,  that' 
the  makers  and  indorsers  of  the  note 
were  exempt  from  personal  liability' 
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thereon,  and  that  the  mortgagee  had 
agreed  to  look  to  the  property  for  the 
satisfaction  of  his  debt. 

And  it  was  held  that  there  could  be 
no  recovery  for  a  deficiency  arising  on 
a  sale  of  the  mortgaged  property  on 
foreclosure,  where  the  bond  securing 
the  mortgage  provided:  "It  is  hereby 
agreed  that  any  judgment  entered  by 
virtue  of  this  bond  shall  be  restricted 
in  its  lien,  operation  and  effect  to  the 
premises  described  in  a  certain  mort- 
gage bearing  even  date  herewith, 
given  by  said  obligors  to  the  said 
obligee."  Abbott's  Estate  (1893)  24 
Pa,  Co.  Ct  401. 

Where  parties  having  conflicting 
claims  on  certain  unsurveyed  govern- 
ment lands  made  an  agreement  by 
which  some  of  them  surrendered  their 
rights  for  a  certain  consideration,  in- 
cluding an  agreement  by  the  other 
party,  after  the  issuance  of  the  gov- 
ernment patents,  to  mortgage  the  land 
without  personal  liability,  and  a  mort- 
gage was  thereafter  given  contain- 
ing an  express  provision  that  there 
should  be  no  deficiency  judgment 
against  any  of  the  mortgagors,  but 
that  the  mortgagee  must  look  exclu- 
sively to  the  land  for  reimbursement, 
it  was  held  in  Weikel  v.  Davis  (1919) 
109  Wash.  97,  186  Pac.  323,  that  the 
absence  of  personal  liability  did  not 
affect  the  right  to  foreclose  the  lien 
as  a  mortgage.  The  court  said :  "It  is 
first  contended  by  the  respondents 
that  the  instrument  of  March  27,  1917, 
being  the  mortgage  sought  to  be  fore- 
closed, is,  in  fact  and  in  law,  not  a 
mortgage,  because  there  was  no  debt, 
and  because  the  mortgagors  at  no  time 
became  personally  liable.  This  posi- 
tion is  untenable.  It  is  not  necessary 
that  there  should  be  a  personal  liabil- 
ity of  the  mortgagor  in  order  for  there 
to  be  a  mortgage.  It  is  a  common 
practice  in  the  state  of  Washington 
for  mortgages  to  be  drawn  which  spe- 
cially provide  that  the  mortgagee  shall 
look  exclusively  to  the  mortgaged 
lands  and  that  there  shall  be  no  per- 
sonal liability  of  the  mortgagor,  and, 
so  far  as  we  are  aware,  it  has  never 
before  been  questioned  that  such  in- 
struments were  mortgages.  Our  stat- 
utes recognize  such  mortgages."    And 


the  court  referred  to  the  statutory  pro- 
vision that  "when  there  is  no  express 
agreement  in  the  mortgage,  nor  any 
separate  instrument  given  for  the  pay- 
ment of  the  sum  secured  thereby,  the 
remedy  of  the  mortgagee  shall  be  con- 
fined to  the  property  mortgaged." 

That  a  subsequent  agreement  in 
parol  may  be  made  to  release  the  mort- 
gagor from  personal  liability  is  held 
in  First  Nat.  Bank  v.  Gallagher  (1912) 
119  Minn.  463,  138  N.  W.  681,  Ann. 
Cas.  1914B,  120.  Of  course,  the  prin- 
ciple of  this  decision  is  beyond  the 
scope  of  the  note. 

In  some  cases  involving  the  ques- 
tion whether  an  instrument  which  on 
its  face  imports  a  complete  transfer 
of  a  legal  or  equitable  estate  or  inter- 
est in  property  is  intended  as  a  mort- 
gage, the  court  has  considered  the 
question  whether  a  personal  obliga- 
tion on  the  part  of  the  transferrer,  to 
repay  the  money  received,  is  essential 
to  render  the  instrument  a  mortgage. 
The  general  rule  appears  to  be  that  a 
mortgage  may  be  so  drawn  as  to  ex- 
clude all  personal  liability  of  the 
mortgagor.  Without  attempting  an 
exhaustive  collection  of  the  cases  on 
this  point,  attention  is  called  to  the 
following  cases,  in  support  of  the  gen- 
eral rule  that  a  personal  liability  is 
not  essential  in  order  to  constitute  a 
valid  mortgage:  Pioneer  Gold  Min. 
Co.  V.  Baker  (1885)  10  Sawy.  594,  23 
Fed.  258;  Mills  v.  Darling  (1857)  43 
Me.  565;  Fisk  v.  Stewart  (1877)  24 
Minn.  97;  Rice  v.  Rice  (1827)  4  Pick. 
(Mass.)  349;  Campbell  v.  Dearborn 
(1872)  109  Mass.  130,  12  Am.  Rep. 
671;  Cook  v.  Johnson  (1896)  165 
Mass.  245,  43  N.  E.  96;  Glover  v.  Payn 
(1838)  19  Wend.  (N.  Y.)  518;  Holmes 
v.  Grant  (1840)  8  Paige  (N.  Y.)  257; 
Brown  v.  Dewey  (1843)  1  Sandf.  Ch. 
(N.  Y.)  56,  reversed  on  other  grounds 
in  (1847)  2  Barb.  28;  Wing  v.  Cooper 
(1864)  37  Vt.  169. 

In  Cook  V.  Johnson  (1896)  165 
Mass.  245,  43  N.  E.  96,  supra,  the  court 
said  that  it  was  well  settled  that  there 
may  be  a  mortgage  without  personal 
liability  on  the  part  of  the  mortgagor 
for  the  debt  which  the  mortgage  se- 
cures; that  the  mortgagee  may  agree 
to  look  to  the  land  for  payment. 
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And  in  Pioneer  Gold  Min.  Co.  v. 
Baker  (FedO  supra,  the  court  stated 
the  rule  as  follows :  "A  mortgage  may 
be  created  as  well  without  as  with  an 
accompanying  personal  obligation  of 
the  mortgagor  to  pay  the  debt  secured, 
or  attempted  to  be  secured,  thereby. 
In  the  one  case,  the  property  alone  is 
charged  with  *the  lien — is  looked  to 
solely  by  the  mortgagee,  out  of  which 
to  make  his  lien;  in  the  other,  he  has 
the  additional  security  of  the  personal 
obligation  of  the  mortgagor." 

Of  course,  the  absence  of  personal 
liability  may  be  a  circumstance  prop- 
or  for  consideration  with  reference 
to  the  question  whether  the  transac- 
tion is  or  is  not  a  mortgage.  Wing  v. 
Cooper  (Yt.)  supra;  Quirk  v.  Rodman 
(1856)  5  Duer  (N.  Y.)  285. 

And  in  several  cases  the  fact  that 
under  the  contract  the  transferrer  is 
not  subjected  to  any  personal  liability 
in  respect  of  the  repa3mient  of  the 
money  received  from  the  transferee 
has  been  regarded  as  an  element 
which  showed  conclusively  that  the 
parties  did  not  intend  to  create  a  mort- 
gage. Thus,  the  United  States  Su- 
preme Court  in  Conway  v.  Alexander 


(1812)  7  Cranch  (U.  S.)  218,  3  L.  ed. 
321,  said:  ''It  is,  therefore,  a  neces- 
sary ingredient  in  a  mortgage  that  the 
mortgagee  should  have  a  remedy 
against  the  person  of  the  debtor.  If 
this  remedy  really  exists,  its  not  being 
reserved  in  terms  will  not  affect  the 
case.  But  it  must  exist  in  order  to 
justify  a  construction  which  over- 
rules the  express  words  of  the  instru- 
ment." 

So,  in  McKinstry  v.  Conly  (1847)  12 
Ala.  678,  and  in  Swift  v.  Swift  (1860) 
36  Ala.  147,  the  court  said  that  it  was 
a  necessary  ingredient  in  a  mortgage 
that  the  mortgagee  should  have  a 
remedy  for  his  debt  against  the  debt- 
or, the  mortgage  itself  being  a  mere 
security  for  the  debt. 

Among  other  cases  giving  support 
to  a  similar  doctrine  is  Desloge  v. 
Ranger  (1842)  7  Mo.  327,  in  which  the 
court  said  that  a  remedy  against  the 
person  of  a  debtor  is  essential  to  a 
mortgage.  See  also  Rogers  v.  Beach 
(1888)  115  Ind.  412,  71  N.  E.  609; 
Bennet  v.  Holt  (1820)  2  Yerg.  (Temu) 
8,  24  Am.  Dec.  455;  Hickman  v.  Can- 
trell  (1836)  9  Yerg.  (Tenn.)  172,  30 
Am.  Dec.  396.  R.  E.  H. 


LOWELL-WOODWARD  HARDWARE  COMPANY 

P.  W.  DAVIS  et  al.,  Appts. 

Kansas  Supreme  Court  ^  Deceniber  O,  1010* 
(105  Kan.  628,  185  Pac.  732.) 

Fraudulent  conveyance  -—  conveyance  to  wife. 

1.  The  transfer  of  property  by  a  debtor  to  his  v^rife  vdthout  consider- 
:ation,  thereby  placing  all  of  his  property  subject  to  be  taken  by  creditors, 
beyond  the  reach  of  his  creditors,  amounted  to  a  fraud  in  law,  and  the 
intent  of  the  wife  in  accepting  the  transfer  is  immaterial. 

\_See  note  on  this  question  beginning  on  page  728.] 

Ximitation  of  actions  —  action  to  set 


aside   fraudulent  conveyance. 

2.  The  Statute  of  Limitations  did 
not  run  against  the  action  to  set  aside 
ihe  fraudulent  transfer  until  two 
years  after  the  creditors'  claim  was 

Headnotes  1  and  2  by  Johnston, 
Ch.  J. 


reduced  to  judgment,  it  having  been 
prosecuted  with  reasonable  diligence. 

Contract  —  consideration  —  promise 
to  return  two  dollars  for  one  lent. 

3.  A  promise  by  a  man  to  his  wife, 
who  lends  him  money  to  go  into  a 
mining  venture,  that  he  will  return  to 
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her  $2  for  every  $1  that  he  lo^es  in 
such  venture,  is  not  a  sufficient  con- 
sideration to   support  a  transfer   of 


property  of  much  greater  value  than 
the  sum  lent. 

rSeo  12  R.  C.  L.  690.] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Jewell 
County  (Pickler,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  set  aside 
an  alleged  fraudulent  conveyance.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  R.  Mitchell  and  F.  H. 
StubbSy  for  appellants : 

The  cause  of  action,  if  any,  is 
barred  by  the  Statute  of  Limitations. 

Arnold  v.  Barner,  100  Kan.  36,  163 
Pac.  805 ;  Black  v.  Black,  64  Kan.  689, 
68  Pac.  662 ;  Gardner  v.  Cole,  21  Iowa, 
205;  Donaldson  v.  Jacobitz,  67  Kan. 
244,  72  Pac.  846;  Poynter  v.  Mallory, 
20  Ky.  L.  Rep.  284,  45  S.  W.  1042; 
Young  V.  Buck,  97  Kan.  39,  154  Pac. 
213;  Kline  v.  Cowan,  84  Kan.  772,  115 
Pac.  587;  Underwood  v.  Fosha,  96 
Kan.  549;  152  Pac.  638,  Ann.  Cas. 
1917A,  265. 

The  conveyance  in  controversy  was 
fraudulent  when  made,  or  not  at  all. 

20  Cyc.  413;  Bowling  v.  Armour- 
dale  Bank,  57  Kan.  174,  45  Pac.  584; 
Hunt  V.  Spencer,  20  Kan.  126 ;  Shreck 
v.  Hanlon,  66  Neb.  451,  92  N.  W.  625. 

^0.  creditor  can  be  said  to  be  de- 
layed, hindered,  or  defrauded  by  any 
conveyance  until  some  property  out 


and  he  is  presumed  to  have  foreseen 
and  intended  such  result. 

Gollober  v.  Martin,  33  Kan.  252,  6 
Pac.  267 ;  20  Cyc.  463. 

The  fact  of  Mrs.  Semke's  knowl- 
edge of  her  husband's  intention, 
which  is  involved  in  the  general  find- 
ing in  plaintiff's  favor,  could  well 
have  been  inferred  from  the  false 
recitations  of  consideration  in  the 
conveyances  made  to  her. 

Van  Raalte  v.  Harrington,  101  Mo. 
602,  11  L.R.A.  424,  20  Am.  St.  Rep. 
626,  14  S.  W.  710;  Gollober  v.  Martin, 
33  Kan.  313,  6  Pac.  267 ;  Morrisette  v. 
Cook  &  Bernheimer  Co.  122  Va.  588, 
95  S.  E.  449. 

Plaintiff  was  a  current  creditor  at 
the  time  the  conveyances  challenged 
were  made,  and  it  is, probably  imma- 
terial whether  Clara  Semke  had 
knowledge  of  the  fraudulent  inten- 
tions of  her  husband  or  not. 

Ludlow    Sav.    Bank    &    T.    Co.    v. 


of  which  he  has  a  specific  right  to  be-  Knight,  92  Vt.  171,  2  A.L.R.  1433,  102 


satisfied  is  withdrawn  from  his  reach. 

12  R.  C.  L.  49J,  §  24. 

Messrs.  R  W.  Turner  and  Donald 
F.  Stanley,  for  appellee : 

The  services  of  the  wife  cannot  af- 
ford the  basis  of  any  valid  claim  on 
any  part  of  the  prx)perty  of  her  hus- 
band. 

Hunt  V.  Spencer,  20  Kan.  126;  Har- 
per V.  Davis,  115  Md.  3^9,  35  L.R.A. 
(N.S.)  1026,  80  Atl.  1012,  Ann.  Cas. 
19iaA,  861:  Gooch  v.  Gooch,  70  W. 
Va.  38,  37  L.R.A.(N.S.)  930,  73  S.  E. 
56. 

Plaintiff  had  a  right  to  have  the 
transfer  of  the  tract  of  land  in  the 
southeast  quarter  of  section  16  set 
aside,  and  to  have  such  property  sub- 
jected to  the  payment'  of  its  judg- 
ment, unhampered  by  such  convey- 
ance. 

Moorhead  v.  Edmonds,  99  Kan.  343, 
161  Pac.  610;  Dresher  v.  Corson,  23 
Kan.  313;  Cox  v.  Cox,  39  Kan.  121,  17 
Pac.  847. 

The  transfers  made  by  Ed.  Semke 
necessarily  resulted  in  hindering,  de- 
laying, and  defrauding  his  creditors, 


Atl.  51 ;  20  Cyc.  469 ;  Clowe  v.  Seavey, 
208  N.  Y.  496,  47  L.R.A.(N.S.)  284, 
102  N.  E.  521. 

Defendants  are  not  entitled  to  urge 
any  bar  by  limitation, 

Chellis  V.  Coble,  37  Kan.  558  15 
Pac.  505;  Parker  v.  Berry,  12  Kan. 
351 ;  25  Cyc.  1401 ;  Ottawa  Condensing 
Co.  V.  Dawkins,  86  Kan.  312,  120  Pac. 
356. 

•  Johnston,  Gli.  J.,  delivered  the 
opinion  of  the  court: 

The  Lowell-Woodward  Hardware 
Company  obtained  a  judgment 
against  the  defendants  Ed  Semke 
and  others,  on  January  8, 1918,  and 
shortly  afterwards  brought  this  ac- 
tion against  Semke  and  his  wife  to 
subject  to  the  payment  of  the  judg- 
ment certain  lands  and  other  prop- 
erty, which  it  was  alleged  Semke 
had  transferred  to  his  wife  for  the 
purpose  of  hindering,  delaying,  and 
defrauding  his  creditors.  The  trial 
resulted  in  a  finding  that  the  trans- 
fer of  a  tract  of  140  acres  of  land  by 
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Semke  to  his  wife  had  the  effect  of 
hindering  and  delaying  his  cred- 
itors, and  a  judgment  that  it  be  set 
aside  and  subjected  to  the  payment 
of  plaintiff's  judgment.  Defendants 
appeal. 

The  evidence  tends  to  show  that 
in  1911  Semke  and  five  others  en- 
gaged in  a  mining  venture  as  part- 
ners, and  became  indebted  to  the 
plaintiff  and  others,  to  the  extent  of 
$24,000.  Plaintiff  had  furnished 
supplies  for  the  partnership  during 
the  year  1911  and  a  part  of  1912, 
and  some  payments  were  made  upon 
account.  Later  the  balance  was  in- 
cluded in  a  note,  which  was  several 
times  renewed  and  afterwards 
placed  in  judgment.  It  appears  that 
the  mining  business  was  a  losing 
venture,  and  the  firm  suspended 
operations  in  1912,  with  a  large  in- 
debtedness and  no  assets.  Several 
meetings  were  held  by  the  partners 
in  1912,  at  which  the  indebtedness 
of  the  firm  was  discussed,  one  of 
which  was  attended  by  Mrs.  Semke. 
She  objected  to  the  execution  of  a 
note  which  was  presented  to  her 
husband  for  signature,  and  she 
snatched  and  crumpled  it  in  her 
hand ;  but  it  was  afterwards  signed 
by  her  husband.  On  March  13, 
1913,  Semke  executed  a  conveyance 
of  the  tract  mentioned  to  one  White, 
but  no  consideration  passed  in  the 
transfer,  and  two  days  later  White 
conveyed  the  land  to  Mrs.  Semke 
without  the  payment  of  any  consid- 
eration. A  few  days  before  this 
transfer,  Semke  executed  to  his  wife 
a  promissory  note,  due  two  years 
after  date,  for  $4,000,  and  gave  as 
security  a  chattel  mortgage  on  prac- 
tically all  of  his  personal  property. 
This  property  remained  on  the  farm 
as  before,  but  the  business  was 
thereafter  done  in  his  wife'9  name. 
On  February  28, 1914,  he  executed  a 
bill  of  sale  for  the  personal  prop- 
erty, covering  that  which  was  in- 
cluded in  the  chattel  mortgage,  and 
the  consideration  named  was  $4,000. 
Although  given  for  the  debt  men- 
tioned in  the  chattel  mortgage,  the 
bill  of  sale  recites  that  the  transfer 
is  made  subject  to  that  mortgage, 

17  A.L.R.— 46. 


giving  the  transaction  the  appear- 
ance of  an  attempt  by  both  parties 
to  complicate  and  cover  up.  On 
September  2,  1913,  he  executed  a 
deed  to  another  tract  of  land  to  his 
wife  for  a  named  consideration  of 
$9,650,  but  no  money  was  paid  by 
her  for  the  land.  This  tract  was 
occupied  by  him  and  his  wife  as 
their  homestead,  and  was,  therefore, 
not  subject  to  sale  for  his  indebted- 
ness. Later,  and  on  August  9, 1916, 
Semke  and  his  wife  executed  a  mort- 
gage on  their  lands,  containing  al- 
together 460  acres,  for  the  sum  of 
$10,300.  On  August  12,  1916,  Mrs. 
Semke  purchased  an  additional 
quarter  section  of  land  for  $8,000. 
It  further  appears  that  in  1913  no 
property  was  assessed  to  Mrs. 
Semke,  but  the  following  year  there 
was  assessed  to  her  personal  prop- 
erty in  the  amount  of  $10,660,  and 
real  estate  of  the  value  of  $13,640. 

In  1918,  when  Semke  was  urged 
to  pay  his  indebtedness  to  plaintiff, 
he  stated  in  substance  that  he  had  no 
property  in  his  name,  that  he  had 
put  it  all  in  his  wife's  name,  and 
that  if  plaintiffs  thought  they  could 
get  anjrthing,  to  *1iop  to  it."  So  far 
as  Ed  Semke  is  concerned,  the  facts 
show  a  studied  attempt  to  strip  him- 
self of  all  his  property  and  to  delay 
and  defeat  his  creditors.  Within  a 
few  months  he  transferred  all  prop- 
erty subject  to  execution,  and  with 
the  evident  purpose  of  placing  it  be- 
yond the  reach  of  creditors.  So  far 
as  Mrs.  Semke  is  concerned,  she  has 
little  reason  to  complain  of  the  judg- 
ment. She  showed  that  in  1912  her 
husband  borrowed  $1,000  from  her 
that  she  had  obtained  from  her  fa- 
ther, and  further,  that  he  owed  her 
an  indebtedness  of  an  additional 
sum  of  $153.83.  These  debts  fur- 
nished some  consideration  for  the 
$4,000  note,  and  the  mortgage  which 
Semke  gave  his  wife,  and  although 
subject  to  serious  challenge,  the 
holding  of  the  trial  court  was  that 
the  transfer  of  the  personal  prop- 
erty was  vaMd.  The  value  of  that 
property  greatly  exceeded  the  in- 
debtedness of  Semke  to  his  wife,  and 
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there  was  no  consideration  whatever 
for  the  real  estate  that  was  trans- 
ferred to  her.  Under  the  testimony 
and  findings,  the  conveyance  was 
purely  voluntary.  The  only  consid- 
eration was  the  promise,  which  he 
made  to  her  when  he  borrowed  from 
her  the  $1,000,  that  he  would  give 
her  $2  for  every  $1  he  lost  in  the 
mining  venture. 

Some  reliance  is  placed  upon  the 
finding  of  the  court  that  she  had  no 
actual  intent  to  hinder,  delay,  or  de- 
fraud creditors  when  she  accepted 
the  conveyance.  She  knew  her  hus- 
band had  been  in  several  losing 
ventures,  and  knew  that  there  were 
unpaid  debts.  She  says  that  she  se- 
cured the  transfer  of  the  property 
to  her  because  of  the  poor  financing 
of  her  husband,  and,  fearing  that  all 
the  property  would  be  lost,  they  to- 
gether concluded  to  put  it  beyond 
his  control.  This  was  the  wife's 
acknowledged  purpose.  But,  grant- 
ing tliat  there  was  no  actual  intent 
on  her  part  to  defraud  his  creditors, 

the  placing  of  it  be- 
^on^eyanee-  yond  his  control  by 
wife.*'^"''*  *^     a    transfer    which 

was  without  consid- 
eration, when  there  were  creditors, 
amounted  to  a  fraud  in  law. 

In  Farlin  v.  Sook,  30  Kan.  401,  46 
Am.  Rep.  100, 1  Pac.  123,  it  is  said : 
'It  is  doubtless  true  that  when  the 
<;onveyance  is  entirely  without  con- 
sideration, or  when  such  considera- 
tion is  entirely  some  reservation  or 
benefit  to  the  grantor,  or  when  the 
•conveyance  is  upon  some  secret  trust 
for  the  benefit  of  the  grantor,  or  to 
one  having  no  personal  interest  in 
the  conveyance,  such  as  a  mere  as- 
signee, the  knowledge  and  intent  of 
the  grantee  are  immaterial,  and  the 
conveyance  may  be  set  aside  at  the 
instance  of  creditors." 

It  has  been  further  said:  'The 
rights  of  a  vendee,  innocent  of  the 
fraudulent  intent  of  the  vendor,  are 
only  protected  where  such  vendee 
gives  a  valuable  consideration.  If 
there  be  no  valuable  consideration, 
the  mere  acceptance  of  the  transfer 
by  the  vendee  does  not  make  the 


transaction  a  bona  fide  one."    Bush 
v.  Collins,  35  Kan.  535, 11  Pac.  425. 

See  also  Gollober  v.  Martin,  33 
Kan.  252,  6  Pac.  267:  Lawson  v. 
Funk,  108  111.  502;  Davidson  v. 
Burke,  143  111.  139,  36  Am.  St  Rep. 
367,  32  N.  E.  514 ;  20  Cyc.  463-469 ; 
12  R.  C.  L.  539 ;  Ludlow  Sav.  Bank 
&  T.  Co.  V.  Knight,  92  Vt.  171,  2 
A.L.R.  1433, 102  Atl.  51. 

Even  where  a  consideration  is 
paid  for  a  transfer  from  a  fraud- 
ulent grantor,  the  grantee  cannot 
shut  his  eyes  and  hide  behind  the 
screen  of  an  absence  of  actual 
knowledge  of  the  fraud  of  the  gran- 
tor. 

"A  knowledge  of  facts  sufficient 
to  put  one  upon  inquiry,  which,  if 
duly  prosecuted,  would  have  dis- 
closed such  fraudulent  intept,  is 
equivalent  to  actual  knowledge  of 
the  same."  Richolson  v.  Freeman, 
56  Kan.  463,  43  Pac.  772. 

The  promise  of  Semke  that  he 
would  give  his  wife  $2  for  every  $1 
he  might  lose  in  his  mining  project 
did  not  constitute  a  consideration 
for  the  conveyance,  and  the  finding 
is  that  she  did  not 
seriously  rely  on  S?n.Vder«tio«- 
that  promise.     The  yjj;jj{,»*4®  ^^,_ 

decision  of  the  court  uTr*  for  one  leat. 

that    the    tract    of 
land  conveyed  to  her  should  be  set 
aside  and  subjected  to  the  payment 
of  plaintiff's  debt  is  well  sustained 
by  the  testimony. 

The  contention  that  the  action  was 
barred  by  the  Statute  of  Limitations 
cannot  be  upheld.  The  ground  ad- 
vanced is  that  the  conveyance  was 
executed  and  recorded  more  than  the 
statutory  period  of  two  years  be- 
fore the  action  onSemke's  note  was 
begun.  This  action  to  set  aside  the 
conveyance  did  not  accrue  until  that 
note  was  reduced  to  judgment. 
There  was  no  unreasonable  delay  in 
suing  on  the  note,  or  in  bringing 
this  action  after  judgment  was 
obtained.  The  note  did  not  mature 
until  March  14, 1917,  and  the  action 
thereon  was  brought  on  March  17, 
1917,  and  judgment  was  recovered 
on  January  8,  1918.    This  proceed- 
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ing  was  brought  on  April  8,  1918, 

and,  as  the  cause  of 
H!?y*-"^°.P*-     action   pleaded    did 

Actions— «CtIO  A  -^  ,,      , 

f"*  ndnunt^         ^     accFuc  Until  the 
conveyance.         judgment     on     the 

note  was  rendered, 
it  was  well  within  the '  statutory 
period    of    limitation.      Young    v. 
Buck,  97  Kan.  195,  154  Pac.  1010. 
The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


NOTE. 


The  necessity  of  participation  by 
the  grantee  or  transferee  in  the  fraud 
of  the  warrantor  or  transferrer,  in  order 
to  avoid  a  voluntary  conveyance  or 
transfer  as  against  creditors,  is  the 
subject  of  the  annotation  following 
Graham  Grocery  Co.  v.  Chase,  post, 

728. 


GRAHAM  GROCERY  COMPANY  et  al. 

V. 

G.  B.  CHASE,  et  aL,  Appts. 

West  Virginia  Supreme  Court  of  Appeals  ^  March  9,  19 IS. 

(75  W.  Va.  775,  84  S.  E.  785.) 

Evidence  —  sufficiency  —  fraudulent  conveyance. 

1.  In  a  suit  by  subsequent  creditors  to  set  aside  a  deed  made  by  their 
debtor,  without  consideration  deemed  valuable  in  law  and  with  intent 
to  hinder,  delay,  and  defraud  his  creditors,  brought  within  five  years  from 
the  date  of  the  deed,  it  suffices  to  prove  fraudulent  intent  on  the  part  of 
the  grantor  alone.  Proof  of  knowledge  thereof  by  the  grantee  is  not 
required. 

[See  note  on  this  question  beginning  on  page  728.] 

Parties  —  suit  to  set  aside  fraudulent 
conveyance. 

2.  The  codebtors  of  one  of  two  or 


more  joint  debtors,  who  has  made  a 
fraudulent  conveyance,  are  not  nec- 
essary parties  to  a  suit  by  creditors  to 
avoid  it. 

[Sec  12  R.  C.  L.  657.] 

fraudulent    conveyance    —    grantee 

—  responsibility. 

8.  A  mere  volunteer  participates  in 
the  fraud  of  the  grantor,  by  his  ac- 
ceptance of  a  conveyance  made  with 
intent  on  the  part  of  the  latter  to  de- 
fraud his  creditors,  or  by  his  retention 

Headnotes  by  Poffenbarger,  J. 


of  the  benefit  thereof  after  notice  of 
the  intent  with  which  it  was  made. 

[See  12  R.  C.  L.  596.] 
— -  subsequent  creditors  —  rights. 

4.  Intent  to  defraud  existing  cred- 
itors, in  the  execution  of  a  voluntary 
conveyance,  vitiates  it  as  to  subse- 
quent creditors. 

[See  12  R.  C.  L.  496.] 
^-  conveyance  to  wife. 

6.  A  husband's  disposition  of  prac- 
tically all  of  his  property,  within 
a  period  of  about  two  years,  by  volun- 
tary conveyances  to  his  wife,  while 
owing  some  debts  and  contracting 
others,  is  fraudulent. 

[See  12  R.  C.  L.  517,  594.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  McDowell 
'County  in  plaintiffs'  favor  in  a  suit  to  set  aside  a  deed  by  which  defend- 
ant Chase  conveyed  to  his  wife  certain  real  estate,  and  to  have  the  land 
sold  to  satisfy  certain  indebtedness  alleged  to  be  due  and  owing  from 
-defendant  to  plaintiffs.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mesjsrs.    Strother,  Taylor,  &  Taylor, 

for  appellants: 

Befofe  a  deed  can  be  set  aside  as  to 
after-contracted  debts,  the  bill  must 
show  some  actual  fraud  by  the  debtor. 

Greer  v.  O'Brien,  36  W.  Va.  277,  15 
S.  E.  74;  McCue  v.  McCue,  41  W.  Va. 
151,  23  S.  E.  689;  Johnston  v.  Zane.  U 
Gratt.  552 ;  Lockhard  v.  Beckley,  10  W. 
Va.  87;  Bronson  v.  Vaughan,  44  W. 
Va.  406  29  S.  E.  1022 ;  Peale  v.  Gross- 
man, 70  W.  Va.  1,  73  S.  E.  46,  Ann. 
Gas.  1913C,  1373. 

There  is  no  charge  in  the  bill  that 
all  or  any  of  the  plaintiffs,  or  any 
creditor  of  C.  B.  Ghase,  was  ever  hin- 
dered, delayed,  or  defrauded  in  the 
collection  of  their  debts. 

20  Gyc.  465;  14  Am.  &  Eng.  Enc. 
Law,  272 ;  Bunn  R.  &  Co.  v.  Ahl,  29  Pa. 
387,  72  Am.  Dec.  639;  Wait,  Fraud. 
Gonv.  §  13;  Truslow  v.  Parkersburg 
Bridge  &  Terminal  R.  Co.  61  W.  Va. 
628,  57  S.  E.  51. 

The  bill  fails  to  allege  the  insol- 
vency of  Chase  or  his  inability  to  pay 
his  part  of  said  debts,  or  all  of  them, 
at  any  time  after  the  execution  of  said 
deed  to  his  wife,  which  makes  it  de- 
murrable. 

Waite,  Fraud.  Gonv.  190;  Graham  v. 
La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26 
L.  ed.  106;  Bittinger  v.  Kasten,  111  111. 
260,  Hume  &  W.  Co.  v.  Condon,  44  W. 
Va.  553,  30  S.  E.  56;  Brumbaugh  v. 
Richcreek.  127  Ind.  240.  22  Am.  St. 
Rep.  647,  26  N.  E.  664 ;  14  Am.  &  Eng. 
Enc.  Law,  563,  564. 

The  evidence  fails  to  show  any  in- 
tent on  the  part  of  Chase  to  put  his 
property  beyond  the  reach  of  his  cred- 
itors, and  particularly  the  plaintiffs, 
either  at  the  time  the  deed  was  exe- 
cuted or  thereafter. 

20  Gyc.  463;  14  Am.  &  Eng.  Enc. 
Law,  272;  Truslow  v.  Parkersburg 
Bridge  &  Terminal  R.  Co.  61  W.  Va. 
628,  57  S.  E.  51. 

The  evidence  shows  that  Ghase  at 
the  time  of  the  execution  of  the  deed, 
and  long  after,  had  sufficient  property 
to  satisfy  and  discharge  all  of  his  obli- 
gations, and  that  the  Enterprise  Mer- 
cantile Company  at  the  time  and  long 
afterwards,  was  in  a  prosperous  and 
healthy  condition. 

Graham  v.  LaCrosse  &  M.  R.  Go.  102 
U.  S.  148,  26  L.  ed.  106;  Eames  v.  Dor- 
sett,  147  111.  540,  35  N.  E.  735 ;  Hume  & 
W.  Co.  V.  Condon,  44  W.  Va.  553,  30  S. 
E.  56;  14  Am.  &  Eng.  Enc.  Law.  663, 
564;  Guy  v.  Craighead,  40  App.  Div. 
260,  57  N.  Y,  Supp.  1070;  Kain  v.  Lar- 
kin,  181  N.  Y.  300,  80  N.  E.  105. 


Messrs.  Cook,  Litz,  A  Harman  and 
6.  W.  Howard  for  appellees: 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  decree  complained  of  on  this 
appeal  set^ aside  and  annulled,  so  far 
as  inconsistent  with  alleged  rights 
of  creditors,  a  deed  by  which  C.  B. 
Chase  conveyed  to  his  wife  certain 
real  estate  in  the  town  of  Kimball, 
in  McDowell  county,  deeming  it  to 
have  been  made  with  iiitent  to  hin- 
der, delay,  and  defraud  them. 

The  grounds  of  demurrer  to  the 
bill,  which  the  court  overruled, 
were :  (1)  Lack  of  sufficient  allega- 
tions of  fraud;  and  (2)  nonjoinder 
of  codebtors  of  the  defendant  Chase. 

As  the  bill  distinctly  alleges  the 
conveyance  was  voluntary  and  with- 
out legal  consideration,  and  that  the 
indebtedness,  or  part  of  it,  existed 
at  the  date  of  the  conveyance,  and 
also  charges  intent  on  the  part  of 
the  grantor,  in  making  the  convey- 
ance, to  hinder,  delay,  and  defraud 
his  creditors,  and  especially  the 
plaintiffs,  and  avers  notice  of  such 
intent  on  the  part  of  Chase's  wife, 
the  grantee,  the  first  grpund  of  de- 
murrer obviously  fails.'  It  would 
be  a  waste  of  time  to  cite  authority 
for  a  proposition  so  elementary  as 
this.  Nor  is  the  other  objection  well 
founded.  Though  there  is  authority 
to  the  contrary  (Oliphant  v.  Hart- 
ley, 32  Ark.  465;  Mechanics'  Nat. 
Bank  v.  Landauer,  68  Wis.  44,  31 
N.  W.  160),  the  weight  of  authority 
throughout  the  country  excuses  non- 
joinder of  codebtors,  in  a  proceeding 
for  relief  from  a 
fraudulent    convey-  TA'nMi;?'*"  *• 

ance  made  by  one  I'J'^^^Ji^^tiL. 
of  them  (Tabb  v. 
Hughes,  1  Va.  Dec.  680,  3  S.  E.  148 ; 
20  Cyc.  715;  Quinn  v.  People,  146 
111.  275,  34  N.  E.  148).  Though 
Core  V.  Cunningham,  27  W.  Va.  206, 
does  not  assert  this  proposition,  the 
general  rule  there  declared  seems  to 
embrace  it.  The  object  of  the  suit 
is  to  get  rid  of  a  fraudulent  convey- 
ance. The  conveyance  is  the  wrong 
complained  of,  and  nobody  but  the 
grantor  and  grantee  are  interested 
in  the  question.    Though  not  wholly 
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foreign  to  it,  the  right  of  contribu- 
tion among  the  debtors  is  a  sep- 
arate and  distinct  matter,  in  which 
the  plaintiffs  have  no  interest,  and  it 
may  be  settled  without  litigation. 
It  is  manifestly  collateral  to  the  sub- 
ject-matter of  the  bill,  and  persons 
interested  in  such  a  liability  or  ques- 
tion need  not  be  made  parties. 
Mitchell  V.  Chancellor,  14  W.  Va.  22, 
27;  Austin  v.  Bichardson,  1  Gratt. 
310. 

The  three  complaining  creditors, 
Graham  Grocery  Company,  First 
National  Bank  of  Welch,  and  Fidel- 
ity Banking  &  Trust  Company,  all 
united  in  the  bill.  The  Graham 
Grocery  Company  is  the  holder  of  a 
note  for  $295.31,  signed  by  John  R. 
Black,  dated  March  18,  1911,  pay- 
able four  months  after  date,  to  the 
order  of  the  Bank  of  Graham,  at  the 
office  of  discount  and  deposit  of  the 
Fidelity  Banking  &  Trust  Company, 
and  irregularly  indorsed  by  C.  B. 
Chase,  W.  H.  Show,  and  S.  K.  Mc- 
Farland.  The  National  Bank  of 
Welch  holds  a  note  for  the  sum  of 
$1,600,  signed  by  Black  and  Show, 
dated  March  4,  1911,  and  irregular- 
ly indorsed  by  Chase  and  McFar- 
land.  The  Fidelity  Banking  &  Trust 
Company  holds  a  note  for  $1,767.- 
50,  signed  by  all  the  parties  as  mak- 
ers, and  dated  March  4,  1911. 

The  bill  alleges  that  all  the  notes 
held  by  the  plaintiffs  were  given  in 
renewal  of  older  notes  executed  orig- 
inally before  the  date  of  the  convey- 
ance, September  12,  1908,  and  the 
proof  shows  the  note  held  by  the 
Fidelity  Banking  &  Trust  Com- 
pany was  given  in  lieu  of  notes 
bearing  dates  earlier  than  that  of 
the  conveyance,  but  the  debt  due 
the  Graham  Grocery  Company 
seems  to  have  been  incurred  aft- 
er the  date  of  the  deed.  The  note 
held  by  the  First  National  Bank 
of  Welch  was  given  in  part  re- 
newal of  a  note  for  $2,500  exe- 
cuted after  the  conveyance.  Pri- 
or to  May  1,  1908,  all  of  these  par- 
ties and  three  others,  W.  C.  Miller, 
C.  E.  Miller,  and  L.  H.  Miller,  were 
stockholders  in  a  corporation  known 
as  the  Miller  Mercantile  Company. 


On  or  about  said  date,  the  Miller 
Mercantile  Company  was  succeeded 
by  the  Enterprise  Mercantile  Com- 
pany, the  stockholders  therein  being 
the  same  as  in  the  other  except  the 
Millers,  who  sold  their  stock  to  the 
other  stockholders  of  the  Miller 
Mercantile  Company  and  retired 
from  the  business.  For  their  re- 
spective interests,  the  other  stock- 
holders gave  them  their  notes,"  one 
for  $547.29  to  C.  E.  Miller,  one  for 
$678.25  to  W.  C.  Miller,  and  one  for 
$447.67  to  L.  H.  Miller,  all  of  which 
were  dated  May  12,  1908.  At  the 
date  of  the  dissolution  of  the  Miller 
Mercantile  Company,  an  outstand- 
ing note  for  $1,500  made  by  it  and 
indorsed  by  all  of  the  stockholders 
of  the  corporation,  was  held  by  the 
Fidelity  Banking  &  Trust  Company. 
Between  that  date  and  May  16, 
1910,  this  note  was  largely  paid  off, 
and  on  May  16,  1910,  the  Miller 
notes  and  the  balance  due  on  the 
$1,500  note  were  all  combined  into 
the  one  for  $1,767.50  above  de- 
scribed. The  $2,500  note  was  made 
to  obtain  money  used  by  the  Enter- 
prise Mercantile  Company,  in  dis- 
counting its  bills. 

Though  the  principal  of  subroga- 
tion no  longer  avails  a  subsequent 
creditor,  in  an  attack  upon  a  convey- 
ance (Edwards  Mfg.  Co.  v.  Carr,  65 
W.  Va.  673,  64  S.  E.  1030 ;  Greer  v. 
O'Brien,  36  W.  Va.  277, 15  S.  E.  74; 
and  McCue  v.  McCue,  41  W.  Va.  151, 
23  S.  E.  689),  the  existing  indebted- 
ness  must  be  paid  in  the  usual  course 
of  business,  not  merely  changed  in 
respect  of  form. 

The  three  notes  given  to  the  Mill- 
ers for  their  stock,  on  which  Chase 
and  others  were  liable,  as  makers 
or  indorsers,  have  never  been  really 
paid.  He  and  his  codebtors,  by  the 
execution  of  a  new  note,  merely 
changed  the  character  of  the  indebt- 
edness, by  the  execution  of  a  single 
note,  in  lieu  of  three,  to  another 
party  as  creditor.  In  Edwards  Mfg. 
Co,  V.  Carr,  the  existing  indebted- 
ness had  been  paid  off  in  the  usual 
course  of  business,  and  new  debts, 
founded  upon  new  considerations 
had  been  subsequently  made.    The 
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same  thing  had  occurred  in  Greer  v. 
O'Brien.  In  that  case,  Judge  Lucas, 
delivering  the  opinion  of  the  court, 
said  the  husband  had  devested  him- 
self of  no  property  theretofore  in  his 
possession,  except  in  the  usual 
course  of  business,  and  the  record 
disclosed  payment  of  his  existing 
debts  in  the  same  way.  Here  the 
antecedent  debts  have  not  been  paid 
in  any  real  or  substantial  sense  of 
the  term.  Though  the  original  notes 
were  technically  extinguished  and 
the  payees  thereof  satisfied,  nothing 
more  has  occurred  than  the  mere 
substitution  of  one  creditor  for 
another,  and  one  note  for  three. 
That  is  not  payment  within  the 
meaning  of  the  decisions  relied  up- 
on. As  to  the  existing  indebtedness, 
the  deed  is  conclusively  fraudulent 
and  void. 

To  obtain  relief  from  the  convey- 
ance and  charge  their  debts  on  the 
property,  it  was  incumbent  upon  the 
subsequent  creditors  to  establish  ac- 
tual fraud   therein;   but   proof  of 

intent,  in  the  mak- 
ing   of    the    deed, 

c7JkVtS?:J:i.i.bt..  to  defraud  existing 

creditors,  vitiates  it 
as  to  subsequent  creditors.  This  is 
the  plain  import  of  the  terms  of  the 
statute.  Section  1  of  chap.  74  of 
the  Code,  serial  §  3829,  declares 
every  gift,  conveyance,  assignment, 
transfer  of,  or  charge  upon,  any  es- 
tate, real  or  personal,  with  intent  to 
delay,  hinder,  or  defraud  creditors, 
purchasers,  or  other  persons,  of  or 
from  what  they  are  or  may  be  law- 
fully entitled  to,  void  as  to  such 
creditors,  purchasers,  or  other  per- 
sons, their  representatives  or  as- 
signs. This  is  general  and  applies 
to  every  gift,  conveyance,  assign- 
ment, transfer,  or  charge  made  with 
such  intent.  It  is  qualified  and  lim- 
ited by  the  second  clause,  in  favor 
of  purchasers  for  valuable  consid- 
eration. As  against  them,  the  fraud 
in  the  transaction  does  not  vitiate  it, 
unless  such  purchaser  had  notice  of 
the  fraudulent  intent  of  the  grantor. 
This  clause  does  not  save  a  mere 
volunteer,  a  person  to  whom  a  con- 
veyance has  been  made  without  the 


Fraudulent 
conveyanc 


payment  of  any  consideration.  The 
general  declaration  is  that  fraud  in 
the  transaction, — any  fraud;  fraud 
on  the  part  of  the 
grantor  alone — ^viti-  l^mclen^- 
ates,  and  the  only  'raodaient 

«*vv^»,     c***v&     v**^*    ^  ,y     conveyance. 

limitation  upon  its 
operation  is  the  saving  in  favor  of 
purchasers  for  value  and  without 
notice  of  the  fraud.  There  is  a  fur- 
ther saving  in  §  2  of  chap.  74  of  the 
Code,  serial  §  3830,  but  not  as 
against  fraud.  That  section  does 
not  deal  with  fraud  at  all.  It  deals 
only  with  purely  voluntary  trans- 
fers, gifts,  and  conveyances,  on  the 
one  hand,  and,  on  the  other,  with 
preferences  by  insolvent  debtors. 
It  makes  a  merely  voluntary  convey- 
ance, not  a  fraudulent  one,  nor  one 
both  voluntary  and  fraudulent,  good 
as  against  subsequent  creditors,  and 
vitiates  it  only  as  to  existing  cred- 
itors. It  says  a  voluntary  convey- 
ance shall  not  be  void,  merely  be- 
cause it  is  voluntary,  as  to  creditors, 
or  purchasers  who  shall  have  pur- 
chased after  it  was  made.  If,  in  ad- 
dition to  lack  of  consideration  for 
the  conveyance,  there  was  intent  on 
the  part  of  the  grantor  to  defraud 
his  creditors,  it  is  not  merely  volun- 
tary. It  is  fraudulent  as  well  as 
voluntary,  and  tiieref ore  falls  under 
the  condemnation  of  §  1,  chap.  74, 
and  is  void  as  to  all  creditors,  sub- 
sequent as  well  as  existing,  unless 
the  grantee  is  a  purchaser  for  value 
and  without  notice  of  the  fraud. 

Omission  to  make  any  saving  in 
favor  of  a  volunteer,  for  lack  of  no- 
tice, is  justified  on  the  ground  that 
he  parts  with  nothing  of  value.  He 
gets  something  for  nothing.  He 'be- 
comes a  sort  of  depositary  of  the 
property  of  the  grantor,  whose  sole 
purpose  is  to  prevent  it  from  f alliner 
into  the  hands  of  his  creditors.  He 
undertakes  to  hold  the  property 
which  came  to  him  without  consid- 
eration and  so  attempts  to  defeat 
the  rights  of  creditors.  In  so  doing, 
he  obviously  makes  himself  a  party 
to  the  fraud.  There  is  no  reason  in 
logic,  morals,  equity,  or  justice,  why 
he  should  be  permitted  to  withhold 
the  property  from  the  creditors,  be- 
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cause  he  had  no  notice  of  the  fraud. 

His  retention  of  it, 
after  such  notice,  is 
a  virtual  ratification 
or  adoption  of  the 
fraudulent  act.  Once  proved,  the 
fraud  is  inherent  in  the  thing  he  ac- 
cepts, wherefore  his  acceptance  or 
retention  amounts  to  participation 
in  the  fraud.  Accordingly,  this 
court  has  held  it  immaterial  whether 
a  mere  volunteer  had  notice  of  the 
fraud  on  the  part  of  the  grantor  or 
not.  Laidley  v.  Reynolds,  58  W.  Va. 
418,  52  S.  E.  405 ;  Duncan  v.  Cus- 
tard, 24  W.  Va.  730;  Mayhew  v. 
aark,  83  W.  Va.  387,  10  S.  E.  785 ; 
C!onnoway  v.  McCann,  30  W.  Va. 
200, 3  S.  E.  590.  This  view  was  ex- 
pressed by  Chief  Justice  Marshall, 
in  Sexton  v.  Wheaton,  8  Wheat.  229, 
5  L.  ed.  603,  in  the  following  terms : 
**A  wife  who  is  herself  the  instru- 
ment of  deception,  or  who  contrib- 
utes to  its  success,  by  countenancing 
it,  may,  with  justice,  be  charged 
with  the  consequences  of  her  con- 
duct" 

Analysis  of  the  many  cases  re- 
viewed by  Judge  Johnson  in  Lock- 
hard  V.  Beckley,  10  W.  Va.  87,  clear- 
ly shows  it  is  unnecessary  to  prove 
notice,  on  the  part  of  the  grantee  of 
the  fraud  of  the  grantor  in  a  fraud- 
ulent and  voluntary  conveyance. 

Some  of  the  observations  made  in 
Edwards  Mfg.  Co.  v.  Carr,  65  W. 
Va.  673,  64  S.  E.  1030,  seem  to  have 
been  misapprehended  by  the  counsel 
for  the  appellants.  For  the  most 
part,  they  relate  to  the  pleadings, 
the  bill  having  charged  fraud  and 
notice  thereof,  and  both  defendants 
having  denied  it.  Of  course,  an  ad- 
mission of  fraud  in  the  pleadings 
would  have  been  fatal.  Then  there 
was  a  subsequent  transaction  in 
which  Mrs.  Carr  had  participated, 
but  it  was  held  that,  if  there  was 
any  fraud  in  it,  she  had  had  no 
knowledge  of  it.  Fraud  in  that,  if 
established,  might  have  been  evi- 
dence of  fraud  in  the  previous  trans- 
action, affecting  her  property. 
Hence  it  was  important  to  inquire 
whether  there  was  or  not,  and,  if  so, 
•whether  she  knew  it.     Respecting 


the  charge  of  fraud  in  the  transac- 
tion between  the  husband  and  wife, 
the  conclusion  of  the  court  was  stat- 
ed in  the  following  terms:  "Not- 
withstanding this,  all  of  the  indebt- 
edness existing  at  the  time  of  the 
donation  made  to  his  wife  has  been 
paid.  He  continued  in  business,  con- 
tracting new  debts  and  paying  old 
ones.  This  argues  intent  on  his  part 
to  continue  in  business,  not  to  with- 
draw what  property  he  had  from  the 
reach  of  his  creditors  and  quit,  and 
tends  to  repel  the  charge  of  fraud." 

This  necessarily  implies  lack  of 
fraud  on  his  part,  which,  if  estab- 
lished, would  have  been  sufficient. 
The  principles  underlying  the  deci- 
sion were  declared  in  Greer  v. 
O'Brien  and  in  McCue  v.  McCue, 
neither  of  which  puts  in  the  require- 
ment of  notice  to  the  wife,  when  she 
is  a  mere  volunteer.  McCue  v.  Mc- 
Cue is  entirely  consistent  with  the 
conclusion  herein  stated.  It  says  the 
impeaching  creditor  must  cause  it  in 
some  way  to  appear  that  the  volun- 
tary conveyance  was  made,  or 
caused  to  be  made,  with  some  dis- 
honest purpose. 

In  Edwards  Mfg.  Co.  v.  Carr,  part 
of  the  transactions  attacked  were 
more  than  five  years  old.  Such  of 
the  observations  therein  made,  re- 
specting notice  to  the  grantee,  as 
applies  to  them,  are  founded  upon  a 
principle  declared  in  Laidley  v. 
Reynolds,  58  W.  Va.  418,  52  S.  E. 
405,  and  Scraggs  v.  Hill,  43  W.  Va. 
162,  27  S.  E.  310,  holding  that,  in 
an  attack  upon  a  voluntary  convey- 
ance, after  five  years,  upon  the  the- 
ory of  fraud  in  addition  to  lack  of 
consideration,  the  plaintiff  must 
prove  actual  fraud  on  the  part  of  the 
grantor,  known  to*  the  grantee  and 
participated  in  by  him.  As  the  at- 
tack upon  the  conveyance  involved 
here  was  made  within  five  years 
from  its  date,  neither  the  Statute  of 
Limitations,  nor  these  decisions 
construing  it,  have  any  application. 

Being  liable  with  others  for  near- 
ly $1,700,  purchase  money  of  stock 
in  a  mercantile  company.  Chase  con- 
veyed his  property  in  Kimball,  Mc- 
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Dowell  county,  to  his  wife,  without 
consideration,  by  a  deed  dated  Sep- 
tember 12,  1908.  He  then  owned 
other  real  estate  in  Jefferson  coun- 
ty, which  he  claims  was  worth 
$3,000  or  $3,500,  all  of  which,  ex- 
cept a  small  lot  worth  about  $100, 
he  likewise  conveyed  to  his  wife 
later,  probably  less  than  two  years 
afterward.  Between  the  dates  of 
tiiese  conveyances,  he  had  executed 
another  note  for  $2,500.  Show  says 
he  exhibited  to  him,  shortly  before 
the  conveyance  of  the  Jefferson 
county  property,  some  sort  of  a  pa- 
per purporting  to  be  a  charge  upon 
it.  These  circumstances,  independ- 
ent of  the  admissions  relied  upon, 

are  sufficient  to  sus- 
tain the  finding  of 
fraudulent  intent  in 
the  conveyance  of  the  Kimball  prop- 
erty. Chase  was  then  liable  for 
some  debts  which  he  made  no  effort 
to  pay.    He  contracted  others,  and 


— conveyanee 
to  'Wife. 


•  • 


then  conveyed  away  the  balance  of 
his  property,  leaving  nothing  but  a 
lot  worth  $100  and  his  earnings  as 
a  laborer  to  which  his  creditors 
could  resort.  Though  these  transac- 
tions covered  a  period  of  about  two 
years,  they  were  all  intimately  con- 
nected, and  may  well  be  considered 
together  on  the  question  of  his  in- 
tent. The  property  first  conveyed 
was  that  most  accessible  to  his  cred- 
itors. At  the  time  of  that  convey- 
ance, he  was  relying  upon  some  sort 
of  an  arrangement  made  for  protec- 
tion of  his  other  property.  Losingr 
faith  in  the  scheme  he  had  devised 
for  its  protection,  he  voluntarily- 
conveyed  that  property,  and  so  ob- 
structed the  rights  of  all  of  his  cred- 
itors. His  conduct  as  a  whole  was 
clearly  inconsistent  with  an  honest 
intention  toward  any  of  thenL 

The  decree  will  be  affirmed,  and 
the  causQ  remanded  for  execution 
thereof. 


ANNOTATION. 

Necessity  of  participation  by  the  grantee  or  transferee  in  Ae  fraud  of  the 
grantor  or  transferer  in  order  to  avoid  a  voluntary  conveyance  or  transfer 
as  against  creditors. 


I.  In  general,  728. 

II.  Where  attack  is  by  existing  credi- 
tors, 729. 

III.  Where  attack  is  by  subsequent  cred- 

itors, 732. 

IV.  Knowledge  of  facts  as  distinguished 

from  knowledge  of  fraudulent  in- 
tent,  733. 
V.  Reasons  for,  and  illustrative  state- 
ments of,  rule,   735. 
VI.  Exceptions  to  or  intimations  against 
rule,  740. 

"Bcope. 

The  annotation  is  limited  to  convey- 
ances or  transfers  that  are  voluntary 
in  the  sense  that  they  were  without  a 
consideration  that  the  law  deems  val- 
uable. Voluntary  assignments  for 
creditors,  so-called,  are  not  within  its 
scope;  nor  are  cases  where  the  con- 
sideration, though  valuable,  was  in- 
adequate. Conveyances  or  transfers 
in  consideration  of  an  agreement  for 
support  are  likewise  beyond  its  scope 
(as  to  those,  see  annotation  in  2  A.L.R. 


1438),  as  are  also  conveyances  or 
transfers  of  homesteads  or  exempt 
property. 

I.    In  general. 

Although  there  is  considerable  dif- 
ference of  opinion  upon  other  ques- 
tions affecting  the  validity  as  against 
creditors  of  voluntary  conveyances  or 
transfers,  i.  e.,  conveyances  or  trans- 
fers not  supported  by  a  valuable  con- 
sideration, the  courts,  as  presently 
shown,  are  practically  unanimous  to 
the  point  that  if  the  rule  of  the  par- 
ticular jurisdiction,  as  regards  a 
showing  of  actual  or  constructive 
fraud  on  the  part  of  the  grantor  or 
transferrer,  is  satisfied,  a  voluntary 
conveyance  or  transfer  is  avoided  as 
to  creditors;  and  it  is  immaterial 
whether  or  not  the  grantee  or  trans- 
feree participated  in  or  knew  of  the 
fraud  of  the  grantor  or  transferrer,  or 
of  the  faots  and  circumstances  from 
which  fraud  is  imputed  to  the  latter. 
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JJ.    Where  aUacTc  ie   by  existing  ered^  ' 

itors. 

As  the  title  suggests,  the  question 
under  annotation  presupposes  that 
fraud,  actual  or  constructive,  on  the 
part  of  the  grantor  oi^  transferrer 
(debtor),  is  essential  to  the  avoidance 
of  a  voluntary  conveyance  or  transfer 
as  against  creditors  and  is  concerned 
merely  with  the  inquiry  whether  the 
grantee's  or  transferee's  participation 
in  or  knowledge  of  that  fraud  is  a  nec- 
essary condition  of  its  invalidity. 
There  is,  therefore,  no  attempt  to  col- 
lect the  cases  that  declare  or  apply  the 
doctrine,  which  prevails  in  some  juris- 
dictions, that  the  mere  fact  that  a 
transfer  or  conveyance  is  voluntary 
will  per  se  render  it  fraudulent  or  void 
as  to  existing  creditors,  without  refer* 
ence  to  the  actual  intention,  or  finan- 
cial circumstances,  of  the  debtor  at  the 
time  of  its  execution.  In  that  view 
the  invalidity  of  conveyance  or  trans- 
fer is  not  dependent  upon  fraud,  even 
upon  the  part  of  the  grantor  or  trans- 
ferrer (debtor) ,  and  there  is  therefore 
no  predicate  for  the  question  under 
annotation.  Occasionally,  however, 
even  in  such  cases,  "the  court  declares, 
what  is  necessarily  implied  in  all  cases 
of  that  class,  that  the  question  of 
the  good  faith  of  the  grantee  or 
transferee  is  immaterial.  See  for 
example:  Pickett  v.  Pipkin  (1879) 
64  Ala.  520;  Wooten  v.  Steele  (1895) 
109  Ala.  563,  55  Am.  St.  Rep.  947, 
19  So.  972;  Guyton  v.  Terrell  (1901) 
182  Ala.  66,  31  So.  83 ;  Moore  v.  Altom 
(1915)  192  Ala  261,  68  So  326;  Walker 
V.  Williamson  (1917)  177  Ky.  599,  198 
S.  W.  10;  Hamilton  v.  Cunningham 
(1920)  186  Ky.  570,  217  S.  W.  924; 
Walker  v.  First  Nat.  Bank  (1908)  33 
Ky.  L.  Rep.  753,  111  S.  W.  328;  Gra- 
ham GEOcaERY  Co.  V.  Chase  (reported 
herewith)  ante,  723. 

The  immateriality  of  the  knowledge 
or  motive  of  the  grantee  or  transferee 
in  a  voluntary  conveyance  or  transfer, 
when  attacked  by  existing  creditors, 
in  jurisdictions  which,  at  the  time  of 
the  decision  at  least,  were  apparently 
committed  to  the  doctrine  that  such  a 
conveyance  or  transfer  is  per  se  void 
as  against  existing  creditors,  is  also 
illustrated    by   the    following    cases. 


which,  though  not  specifically  re- 
ferring to  the  knowledge  or  motives  of 
the  grantee  or  transferee,  predicate 
the  invalidity  of  a  voluntary  convey- 
ance or  transfer  upon  a  hypothesis 
which  includes  only  an  attack  by  cred- 
itors who  were  such  at  the  time  it  was 
made,  and  excludes  motive,  intent,  and 
even  knowledge,  altogether: 

Alabama.  —  Miller  v.  Thompson 
(1836)  3  Port.  196;  Doe  ex  dem.  Davis 
v.  McKinney  (1843)  5  Ala.  719;  Moore 
V.  Spence  (1844)  6  Ala.  506;  High  v. 
Nelms  (1848)  14  Ala.  350,  48  Am.  Dec' 
103;  Foote  v.  Cobb  (1851)  18  Ala.  585; 
Gannard  v.  Eslava  (1852)  20  Ala.  732; 
Mc Anally  v.  O'Neal  (1876)  56  Ala. 
299;  Hubbard  v.  Allen  (1877)  59  Ala. 
283;  Lockard  v.  Nash  (1879)  64  Ala. 
385;  Anderson  v.  Anderson  (1879)  64 
Ala.  403;  Houston  v.  Blackman  (1880) 
66  Ala.  559,  41  Am.  Rep.  756 ;  Early  v. 
Owens  (1880)  68  Ala.  171;  Tyson  v. 
Southern  Cotton  Oil  Co.  (1913)  181 
Ala.  256,  61  So.  278;  Wood  v.  Potts 
(1903)  140  Ala.  425,  37  So.  253;  Miller 
V.  Rowan  (1895)  108  Ala.  98,  19  So.  9; 
McTeers  v.  Perkins  (1894)  106  Ala- 
411,  17  So.  547. 

Delaware.  —  Russell  v.  Thatcher 
(1864)  2  Del.  Ch.  320. 

Kentucky.— Todd  v.  Hartley  (1859) 
59  Ky.  206;  Miller  v.  Desha  (1867)  66 
Ky.  212;  Ward  v.  Thomas  (1883)  81 
Ky.  452;  Frazer  v.  Frisbie  Furniture 
Co.  (1905)  27  Ky.  L.  Rep.  688,  86  S.  W. 
539;  Atkins  v.  Globe  Bank  &  T.  Co. 
(1920)  —  Ky.  — ,  124  S.  W.  879;  Han^ 
cock  V.  Chapman  (1916)  170  Ky.  99, 
185  S.  W.  813;  Pace  v.  Pace  (1915)  162 
Ky.  457,  172  S.  W.  925;  Hamilton  v. 
Preston  (1915)  166  Ky.  61,  178  S.  W. 
1146. 

New  Jersey.  —  Belford  v.  Crane 
(1863)  16  N.  J.  Eq.  265,  84  Am.  Dec. 
155;  Annin  v.  Annin  (1873)  24  N.  J. 
Eq.  184;  Merchants'  &  M.  Transp.  Co. 
V.  Borland  (1895)  53  N.  J.  Eq.  282.  31 
Atl.  272;  Hancock  v.  Elmer  (1901)  61 
N.  J.  Eq.  558,  49  Atl.  140,  affirmed  in 
(1902)  63  N.  J.  Eq.  802,  52  Atl.  1131. 

Maryland.  —  Atkinson  v.  Phillips 
(1849)  1  Md.  Ch.  507. 

South  Carolina. — ^Jackson  v.  Lewis 
(1891)  34  S.  C.  1,  12  S.'E.  560. 

Even  in  jurisdictions  where  the  ma- 
jority view  prevails  that  a  voluntary 
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conveyance  or  transfer  is  not  per  se 
fraudulent  and  void  as  to  existing 
creditors  regardless  of  the  actual  in- 
tention or  financial  condition  of  the 
debtor  (see  12  R.  C.  L,  §  108),  it  is 
very  generally  assumed  that  if  it  was 
made  with  a  fraudulent  intent,  actual 
or  constructive,  on  the  part  of  the 
debtor,  it  is  void  as  to  existing  cred- 
itors; and  it  is  entirely  immaterial 
whether  or  not  the  voluntary  grantee 
or  transferee  participated  in,  or  knew 
of,  the  fraudulent  intent  of  the 
grantor  or  transferrer,  or  of  the  facts 
and  circumstances  from  which  fraud 
is  imputed  to  the  latter;  and  this  has 
been  expressly  declared  in  many 
cases. 

Arkansas.  —  Hershy  v.  Latham 
(1885)  46  Ark.  542. 

California.  —  Swartz  v.  Hazlett 
(1857)  8  Cal.  115;  Lee  v.  Figg  (1869) 
37  Cal.  328,  99  Am.  Dec.  271 ;  Threlkel 
V.  Scott  (1893)  4  Cal.  Unrep.  346,  34 
Pac.  851;  Chalmers  v.  Sheehy  (1901) 
182  Cal.  459,  84  Am.  St.  Rep.  62,  64 
Pac.  709;  Knox  v.  Blackenburg  (1915) 
28  Cal.  App.  298,  152  Pac.  59;  King  v. 
Papazian  (1918)  38  Cal.  App.  337,  176 
Pac.  49, 

Colorado.— Gwynn  v.  Butler  (1891) 
17  Colo.  114,  28  Pac.  466;  Wells  v. 
Schuster-Hax  Nat.  Bank  (1897)  23 
Colo.  534,  48  Pac.  809;  Knapp  v.  Day 
(1893)  4  Colo.  App.  21,  84  Pac.  1008. 

Connecticut. — Mallory  v.  Gallagher 
(1903)  75  Conn.  665,  55  Atl.  209. 

Georgia.— Wise  v.  Moore  (1860)  31 
eta.  148;  Ernest  v.  Merritt  (1899)  107 
Ca.  61,  32  S.  E.  898. 

Illinois.  —  Marmon  v.  Harwood 
(1888)  124  111.  104,  7  Am.  St.  Rep.  345, 
16  N.  E.  236,  affirming  (1887)  26  111. 
App.  341;  McKey  v.  Smith  (1912)  255 
111.  465,  99  N.  E.  695;  Head  v.  Hard- 
ing (1896)  62  111.  App.  302,  affirmed 
in  (1897)  166  111.  353,  46  N.  E.  890; 
Bauer  Grocer  Co.  v.  McKee  Shoe  Co. 
(1900)  87  111.  App.  434. 

Indianau — Mendenhall  v.  Treadway 
(1873)  44  Ind.  131 ;  Spinner  v.  Weick 
(1875)  50  Ind.  213;  Spaulding  v. 
Blythe  (1880)  73  Ind.  93;  Sherman  v. 
Hogland  (1880)  73  Ind.  472;  McCole 
V.  Loehr  (1881)  79  Ind.  430;  Bishop  v. 
State  (1882)  83  Ind.  67;  Cavanaugh 
V.  Smith  (1881)  84  Ind.  380;  Meredith 


V.  Citizens  Nat.  Bank  (1883)  92  Ind. 
343;  McAninch  v.  Dennis  (1889)  123 
Ind.  21,  22  N.  E.  881;  York  v.  Rock- 
wood  (1892)  132  Ind.  358,  31  N.  E. 
1110;  Roberts  v.  Farmers'  &  M.  Bank 
(1894)  136  Ind.  154,  36  N.  E.  128; 
Gilliland  v.  Jones  (1896)  144  Ind.  662, 
55  Am.  St.  Rep.  210,  43  N.  E.  939; 
State  ex  rel.  Little  v.  Parsons  (1897) 
147  Ind.  579,  62  Am.  St.  Rep.  430,  47 
N.  E.  17;  First  Nat.  Bank  v.  Smith 
(1898)  149  Ind.  443,  49  N.  E.  376; 
Spiers  v.  Whitesell  (1901)  27  Ind. 
App.  204,  61  N.  E.  28;  Borror  v.  Car- 
rier (1905)  34  Ind.  App.  353,  73  N. 
E.  123. 

Iowa.— Triplett  v.  Graham  (1882) 
58  Iowa,  135,  12  N.  W.  143 ;  Gaar  S.  & 
Co.  V.  Hart  (1889)  77  Iowa,  597,  42  N. 
W.  451. 

Kansas. — ^Lowell  Woodward  Hard- 
ware Co.  V.  Davis  (reported  here- 
with) ante,  719. 

Maine.— Spear  v.  Spear  (1903)  97 
Me.  498,  54  Atl.  1106;  Haysett  v.  Jones 
(1913)  111  Me.  348,  89  Atl.  141 ;  Sea- 
vey  V.  Seavey  (1915)  114  Me.  14,  95 
Atl.  265. 

•  Maryland.  —  Rickards  v.  Rickards 
(1903)  98  Md.  136,.  63  L.R.A.  724,  103 
Am.  St.  Rep.  393,  56  Atl.  397. 

Massachusetts. — Clark  v.  Chamber- 
lain (1866)  13  Allen,  257;  Blake  v. 
Sawin  (1865)  10  Allen,  340;  Gray  v. 
Chase  (1904)  184  Mass.  444,  68  N.  E. 
676. 

Michigan.  —  Schaible  v.  Ardner 
(1893)  98  Mich.  70,  56  N.  W.  1105. 

Missouri.  —  Gamble  v.  Johnson 
(1845)  9  Mo.  605;  Snyder  v.  Free 
(1893)  114  Mo.  360,  21  S.  W.  847; 
Phipps  V.  Markin  (1921)  —  Mo.  App. 
— ,  227  S.  W,  870. 

Nebraska. — Nebraska  Nat.  Bank  v. 
Hallowell  (1901)  63  Neb.  309,  88  N. 
W.  556. 

New  Hampshire. — Cutter  v.  Preston 
(1887)  64  N.  H.  461,  13  Atl.  874. 

New  York. — Mohawk  Bank  v.  At- 
water  (1830)  2  Paigre,  54;  Griffin  v. 
Marquardt  (1858)  17  N.  Y.  28;  Youngr 
V.  Heermans  (1876)  66  N.  Y.  374; 
Truesdell  v.  Bourke  (1900)  161  N.  Y. 
634,  57  N.  E.  1127,  affirminfir  (1898)  29 
App.  Div.  95,  51  N.  Y.  Supp.  409 ;  Clowe 
v.  Seavey,  208  N.  Y.  496,  47  L.R.A. 
(N.S.)    284,   102   N.   E.   521;    Whyte 
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V.  Denike  (1900)  53  App.  Div.  320, 
65  N.  Y.  Supp.  577;  Canady  v.  Arch 
Amusement  Co.  (1917)  179  App.  Div. 
842,  167  N.  Y.  Supp.  224;  Gould 
V.  Fleitman  (1919)  188  App.  Div.  759, 
176  N.  Y.  Supp.  631 ;  Smart  v.  Harring 
(1877)  52  How.  Pr.  505;  Salomon 
V.  Moral  (1877)  53  How.  Pr.  342;  New 
York  &  H.  R.  Ck).  v.  Kyle  (1859)  5 
Bosw.  587. 

North  Carolina. — Doe  ex  dem.  Lassi- 
ter  V.  Davis  (1870)  64  N.  C.  498. 

Oregon. — Lyons  v.  Leahy  (1887)  15 
Or.  8,  3  Am.  St.  Rep.  133,  13  Pac.  643. 

Rhode  Island. — McKenna  v.  Crow- 
ley (1888)  16  R.  L  364,  17  Atl.  354; 
First  Nat.  Bank  v.  Randall  (1897)  20 
R.  I.  319,  78  Am.  St.  Rep.  867,  38  Atl. 
1055. 

South  Carolina. — ^Woody  v.  Dean 
(1886)  23  S.  C.  499. 

South  Dakota. — ^Dirks  v.  Union  Sav. 
Asso.  (1918)  40  S.  D.  529,  168  N.  W. 
578. 

Tennessee.— Wilson  v.  Eifler  (1869) 
7  Coldw.  31. 

Texas.— Belt  v.  Raguet  (1864)  27 
Tex.  471;  Brown  v.  Texas  Cactus 
Hedge  Co.  (1885)  64  Tex.  396;  Pan- 
handle Nat.  Bank  v.  Foster  (1889)  74 
Tex.  515,  12  S.  W.  223;  Clark  v.  Bell 
(1905)  40  Tex.  Civ.  App.  39,  89  S.  W. 
38;  Collet  v.  Houston  &  T.  C.  R.  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  186  S. 
W.  232. 

Utah.— Gustin  v.  Mathews  (1902) 
25  Utah,  168,  70  Pac.  402. 

Vermont. — Foster  v.  Foster  (1883) 
56  Vt.  540,  548;  Wilson  v.  Spear 
(1894)  68  Vt.  145,  34  Atl.  429;  Corey 
V.  Morrill  (1898)  71  Vt.  51,  42  Atl. 
976;  Roberts  v.  W.  H.  Hughes  Co. 
(1912)  86  Vt.  76,  83  Atl.  807;  Ludlow 
Sav.  Bank  &  T.  Co.  v.  Knight  (1917) 
92  Vt.  171,  2  A.L.R.  1433,  102  Atl.  51. 

West  Virginia. — Graham  Grocery 
Co.  V.  Chase  (reported  herewith) 
ante,  723;  Kinnison  v.  Scott  (1918) 
82  W.  Va.  287,  95  S.  E.  952;  Donehoo 
V.  King  (1919)  83  W.  Va.  485,  98  S.  E. 
520. 

Canada.  —  Oliver  v.  McLaughlin 
<1893)  24  Ont.  Rep.  41. 

The  rule,  of  course,  applies  where  a 
debtor  who  pays  the  purchase  price 
of  property  procures  the  title  to  be 


conveyed  to  a  third.    Clark  v.  Cham- 
berlain (1866)  13  Allen  (Mass.)  257. 

The  following  cases,  from  jurisdic- 
tions which  adhere  to  the  majority 
doctrine  that  a  voluntary  conveyance 
or  transfer  is  not  per  se  void  as 
against  existing  creditors  regardless 
of  the  intent  or  financial  condition  of 
the  debtor,  are  illustrations  of  a  very 
numerous  class  of  cases  which,  with- 
out expressly  or  in  terms  so  declaring, 
assume  that  knowledge  or  participa- 
tion by  the  grantee  or  transferee  is 
not  necessary  to  avoid  a  voluntary 
conveyance  or  transfer,  as  against 
existing  creditors,  if  there  was  fraud, 
actual  or  constructive,  on  the  part  of 
the  detbor: 

Arkansas.  —  Wright  v.  Campbell 
(1872)  27  Ark.  637;  Chambers  v. 
Sallie  (1874)  29  Ark.  407;  De  Prato 
V.  Jester  (1892)  —  Ark.  — ,  20  S.  W. 
807;  James  v.  Mallory  (1905)  76  Ark. 
509,  89  S.  W.  472. 

California.  —  Hager  v.  Shindler 
(1865)  29  Cal.  47;  Gray  v.  Brunold 
(1903)   140  Cal.  615,  74  Pac.  303 

Connecticut.  —  Salmon  v.  Bennett 
(1816)  1  Conn.  529,  7  Am.  Dec.  237; 
Quinnipiac  Brewing  Co.  v.  Fitzgib- 
bons  (1898)  71  Conn.  80,  40  AtL  913. 

Florida.  —  Claflin  v.  Ambrose 
(1896)  37  Fla.  78,  19  So.  628;  Mc- 
Keown  v.  Allen  (1896)  37  Fla.  490,  20 
So.  556. 

Georgia. — Beasley  v.  Smith  (1915) 
144  Ga.  377,  87  S.  E.  293. 

Indiana.  —  Williams  v.  Osborne 
(1884)   95  Ind.  347. 

Illinois. — ^Jackson  v.  Miner  (1881) 
101  111.  550;  Dillman  v.  Nadelhoffer 
(1894)  56  111.  App.  517,  affirmed  in 
(1896)  162  111.  625. 

Iowa. — Stewart  v.  Rogers  (1868)  25 
Iowa,  395,  95  Am.  Dec.  794. 

Maryland.  —  Grover  &  B.  Sewing 
Mach.  Co.  V.  Radcliff  (1885)  63  Md. 
496.^ 

Missouri.  —  Bohannon  v.  Combs 
(1883)  79  Mo.  305;  Headley  Grocer 
Co.  V.  Walker  (1897)  69  Mo.  App.  553; 
Dunlap  V.  Mitchell  (1899)  80  Mo. 
App.  393;  McCollum  v.  Grain  (1903) 
101  Mo.  App.  522,  74  S.  W.  650. 

Texas. — Dixon  v.  Sanderson  (1888) 
72  Tex,  359,  13  Am.  St.  Rep.  801,  10  S. 
W.  535. 


732 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A,L.R. 


Vermont.  —  Jones  v.  Williams 
(1920)  —  Vt.  — ,  109  Atl.  803. 

HI,  Where     attack,     is     hy     suhsequent 

creditors. 

Although  on  some  points  in  relation 
to  voluntary  conveyances  or  transfers 
a  distinction  is  made  between  existing 
and  subsequent  creditors,  the  rule 
that  it  is  immaterial  whether  or  not 
the  voluntary  grantee  or  transferee 
participated  in  or  knew  of  the  fraudu- 
lent intent  of  the  debtor,  or  the  facts 
and  circumstances  from  which  fraud 
is  imputed  to  the  latter,  applies  in 
favor  of  subsequent  as  well  as  exist- 
ing creditors,  assuming,  of  course, 
that  the  rule  of  the  particular  juris- 
diction, as  regards  the  showing  of 
fraud  on  the  part  of  the  debtor  neces- 
sary to  avoid  a  voluntary  conveyance 
or  transfer  as  against  subsequent 
creditors,  has  been  satisfied.  It  is  ex- 
pressly so  held  or  declared  in  the  fol- 
lowing cases: 

Alabama. — Allen  v.  Pierce  (1909) 
163  Ala.  612,  136  Am.  St.  Rep.  92,  50 
So.  924;  Mathews  v.  J.  F.  Carroll 
Mercantile  Go.  (1915)  195  Ala.  501, 
70  So.  143. 

California. — Bush  &  M.  Co.  v.  Hel- 
bing  (1901)  134  Cal.  676,-  66  Pac.  967. 

Connecticut.  —  Hitchcock  v.  Kiely 
(1874)  41  Conn.  611. 

Indiana. — Gilliland  v.  Jones  (1896) 
144  Ind.  662,  55  Am.  St.  Rep.  210,  43 
N.  E.  939. 

Maine,  -r-  Laughtoi^  v.  Harden 
(1878)  68  Me.  208. 

Nebraska.  —  Ayers  v.  Wolcott 
(1901)  62  Neb.  805,  87  N.  W.  906. 

Texas.— Quarles  v.  Hardin  (1917) 
—  Tex.  Civ.  App.  — ,  197  S.  W.  1112. 

West  Virginia. — Donehoo  v.  King 
(1919)  83  W.  Va.  485,  98  S.  E.  520; 
Graham  Grocery  Co.  v.  Chase  (re- 
ported herewith)  ante,  723. 

The  application  of  the  rule  in  cases 
of  attack  by  subsequent  creditors  is 
assumed  in  many  cases,  the  assump- 
tion being  commonly  evidenced  by  the 
fact  that  the  hypothesis  upon  which 
a  voluntary  conveyance  or  transfer  is 
declared  void  as  against  subsequent 
creditors  does  not  include  the 
grantee's  or  transferee's  participation 
in,  or  knowledge  of,  the  debtor's 
fraud. 


Alabama. — ^Thomas  v.  Degraffenreid 
(1850)  17  Ala.  602;  Stiles  v.  Lightfoot 
(1855)  26  Ala.  443;  Kirksey  v.  Snede- 
cor  (1877)  60  Ala.  192;  Heinz  v.  White 
(1894)  105  Ala.  670, 17  So.  185. 

Arkansas.  —  Toney  v.  McGehee 
(1882)  "38  Ark.  419;  May  v.  State  Nat. 
Bank  (1894)  59  Ark.  614,  28  S.  W. 
431;  Miles  v.  Monroe  (1910)  96  Ark. 
531,  132  S.  W.  643 ;  Buchanan  v.  Wil- 
liams (1913)  110  Ark.  335,  160  S.  W. 
190,  521. 

Illinois.— Moritz  v.  Hoffman  (1864) 
35  111.  558;  Bridgeford  v.  Riddell 
(1870)  55  111.  261. 

New  Hampshire. — Carter  v.  Grim- 
shaw  (1869)  49  N.  H.  100. 

New  Jersey. — McNulty  v.  McCarthy 
(1911)  78  N.  J.  Eq.  365.  81  Atl.  568, 
affirmed  in  (1911)  78  N.  J.  Eq.  585,  81 
Atl.  1134. 

South  Carolina. — ^Jackson  v.  Plyler 
(1893)  88  S.  C.  496,  37  Am.  St.  Rep. 
782,  17  S.  E.  255. 

West  Virginia* — ^Lockard  v.  Beck- 
ley  (1877)  10  W.  Va.  87. 

In  Gilliland  v.  Jones  (1896)  144  Ind. 
662,  55  Am.  St.  Rep.  210,  43  N.  E.  939, 
the  court  expressly  held,  after  con- 
sidering the  point,  that  the  rule  that  a 
voluntary  grantee  cannot  hold 
against  existing  creditors,  although 
he  possessed  no  knowledge  of  the 
grantor's  fraudulent  intent  to  cheat, 
hinder,  or  delay  such  creditors,  ap- 
plies equally  in  favor  of  subsequent 
creditors.  The  court  quoted  from 
May  on  Fraudulent  Conveyances,  § 
45,  and  Bump  on  Fraudulent  Convey- 
ances, 3d  ed.  pp.  267,  268,  272,  315, 
and  said:  "The  rules,  and  the  reason 
therefor,  thus  stated,  leave  no  room 
to  distinguish  between  prior  and  sub^ 
sequent  creditors  as  to  any  require- 
ment that  the  grantee  shall  be  shown 
to  have  acted  with  knowledge  of  and 
participancy  in  the  fraudulent  intent 
of  the  grantor.  Nor  do  we  believe 
that  any  such  distinction  can  be  sus- 
tained upon  authority." 

There  is  some  language  in  Plunkett 
V.  Plunkett  (1888)  114  Ind.  484,  16  N. 
E.  612,  that  perhaps  implies  that 
knowledge  or  participation  by  the 
grantee  in  the  grantor's  fraud  is  es- 
sential to  avoid  even  a  voluntary  con- 
veyance, as  against  subsequent  cred- 
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itors,  but,  if  so,  this  case  has  been 
•overruled  by  later  cases. 

In  Day  y.  Cooley  (1875)  118  Mass. 
^24,  the  court  said  that  it  is  well  set- 
tled that  if  a  debtor  makes  a  convey- 
ance with  the  purpose  of  defrauding 
either  existing  or  future  creditors  it 
may  be  impeached  by  either  class  of 
•creditors,  there  being  an  assignee  in* 
insolvency  or  bankruptcy  who  repre- 
sents both;  and  after  citing  a  few 
'Cases  the  court  added  that,  as  it  was 
proved  that  the  grantor  had  an  actual 
fraudulent  design  which  was  partici- 
pated in  by  the  grantee,  it  is  imma-^ 
terial  whether  the  demandants  are  to 
be  regarded  as  subsequent  or  existing 
creditors,  as  to  the  conveyance.  This, 
of  course,  does  not  necessarily  imply 
that  participation  by  the  grantee  is 
indispensable  to  such  a  result. 

In  Bouquet  v.  Heyman  (1892)  50 
W.  J.  Eq.  114,  24  Atl.  266,  the  court 
£aid  that,  as  to  the  existing  creditors, 
SL  voluntary  deed  will  be  presumed  to 
be  fraudulent,  whether  it  was  exe- 
cuted with  an  actual  intent  to  defraud 
or  not;  but  that  subsequent  creditors 
can  only  impeach  a  voluntary  deed  by 
proving  actual  fraud,  and  this  means 
that  they  must  show  "the  existence  of 
actual  intent  in  the  minds  of  the  par- 
ties, at  the  time  of  the  execution  of 
the  conveyance,  to  hinder,  delay,  or 
•defraud  creditors  by  means  of*  the 
•deed."  This  seems  to  imply  that  the 
grantee  must  have  participated  in 
the  fraud;  but  as  a  matter  of  fact  it 
was  held  in  this  case  that  there  was 
no  evidence  which  would  justify  a 
finding  of  actual  fraud,  even  upon  the 
part  of  the  grantor,  which  was  essen- 
tial to  invalidate  the  conveyance  as  to 
subsequent  creditors.  The  court, 
therefore,  had  no  occasion  to  consid- 
•er  what  the  effect  of  the  grantee's  ig- 
norance or  lack  of  participation  in 
the  grantor's  fraud  would  have  been. 

In  Morrisette  v.  Cook  &  B.  Co. 
(1918)  122  Va.  588,  95  S.  E.  449,  the 
showing  upon  which  a  decree  avoid- 
ing a  voluntary  conveyance  by  a  hus- 
l)and  to  his  wife,  as  against  subse- 
quent creditors,  was  affirmed,  in- 
cluded facts  justifying  an  inference 
of  fraud  on  the  part  of  both  husband 
and  wife;  but  the  court  probably  did 


not  mean  to  imply  that  fraud  on  the 
part  of  the  husband  (grantor)  would 
not  have  been  sufficient  to  avoid  the 
deed  as  against  subsequent  creditors, 
unless  known  by  or  participated  in  by 
the  wife. 

iV,  Knowledge  of  facts  as  distifi' 
guished  front  knowledge  of  frauds 
ulent  intent. 

Although  most  of  the  cases  which 
expressly  refer  to  the  matter  of  the 
grantee's  or  transferee's  knowledge 
or  participation,  in  terms,  negative 
the  necessity  of  knowledge  of,  or  par- 
ticipation in,  the  fraudulent  intent  or 
purpose,  none  of  them  draws  any  dis- 
tinction between  the  grantee's  or 
transferee's  ignorance  of  the  fraudu- 
lent intent  of  the  debtor,  and  igno-  . 
ranee  of  the  latter's  insolvency  or  of 
other  circumstances  from  which  fraud 
is  imputed  to  him;  and  some  of  the 
cases  expressly  hold  or  declare  that  the 
grantee's  or  transferee's  knowledge 
of  the  financial  circumstances  which 
made  a  case  of  constructive  fraud  on 
the  part  of  the  grantor  or  aided  the 
finding  of  actual  fraud  on  his  part, 
is  not  necessary  to  avoid  a  voluntary 
conveyance  or  transfer,  as  against  ex- . 
isting  creditors.  Threlkel  v.  Scott 
(1893)  4  CaL  unrep.  346,  34  Pac.  851; 
Chalmers  v.  Sheehy  (1901)  132  Gal. 
459,  84  Am.  St.* Rep.  62,  64  Pac.  709, 
Gwynn  v.  Butler  (1891)  17  Colo.  1141, 
28  Pac.  466;  Harmon  v.  Harwood 
(1887)  26  111.  App.  341;  Bauer  Grocer 
Co.  V.  McKee  Shoe  Co.  (1900)  87  111. 
App.  434. 

A  voluntary  conveyance  made  by 
one  who  is  insolvent  is  fraudulent  as 
against  his  creditors,  even  though  the 
transferee  was  without  knowledge  or 
notice  that  the  transferrer  was  insol- 
vent. Truesdell  v.  Bourke  (1898)  29 
App.  Div.  95,  51  N.  Y.  Supp.  409. 

In  Panhandle  Nat.  Bank  v.  Foster 
(1889)  74  Tex.  515,  12  S.  W.  223,  an 
instruction  to  the  effect  that  if  the* 
debtor  transferred  the  property  with- 
out a  valuable  consideration,  and  he 
was  then  in  debt  and  did  not  have 
property  within  the  state,  besides  that 
transferred,  sufficient  to  pay  his  debts 
then  outstanding,  and  the  transferee 
knew  of  such  debts  at  the  time  of  the 
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purchase,  the  purchase  was  without 
consideration  valuable  in  law,  and  the 
jury  must  find  for  the  plaintiff  (the 
attacking  creditor)  was  disapproved. 
The  court  said  that  the  charge  was 
misleading  in  that  it  left  the  jury  to 
infer  that  the  conveyance,  even 
though  without  valuable  considera- 
tion, might  be  considered  valid  if  the 
transferee  was  ignorant  that  the 
transferrer  was  indebted,  while,  in 
fact,  knowledge  or  want  of  knowledge 
of  his  indebtedness  was  unimportant, 
in  view  of  the  fact  that  the  convey- 
ance was  voluntary. 

In  Lowell-Woodward  Hardware 
Co.  V.  Davis  (reported  herewith) 
ante,  719,  where  the  statement  in  the 
syllabus  by  the  court  is  that  the  "in- 
tent" of  the  wife  in  accepting  a  trans- 
fer from  her  husband  was  immaterial, 
the  wife  did  apparently  know  enough 
about  her  husband's  financial  circum- 
stances to  charge  her  with  construc- 
tive notice  if  that  had  been  neces- 
sary; but  in  the  light  of  the  discus- 
sion in  the  opinion  it  does  not  seem 
that  the  court  meant  to  imply  that 
the  result  would  have  been  different 
if  she  had  been  in  ignorance  of  those 
circumstances. 

In  Matson  v.  Melchor  (1880)  42 
Mich.  477,  4  N.  W.  200,  holding  that  a 
voluntary  conveyance  by  a  husband 
to  his  wife  was  void  as  against  exist- 
ing creditors,  the  court  said  that, 
while  very  probably  the  wife  had  no 
actual  wrong  design,  yet  she  knew 
that  her  husband  was  indebted,  and 
whether  she  did  or  did  not  know  that 
he  could  not,  under  such  circum- 
stances, give  away  his  estate,  is  not 
important;  that  he  had  no  right  to 
put  his  property  beyond  the  reach  of 
creditors  as  a  means  of  settlement,  or 
for  any  other  purpose;  and  the  fact 
that  he  told  his  wife,  and  she  may 
have  believed,  that  he  did  not  intend 
to  defraud  anyone,  did  not  change  the 
fraudulent  operation  of  the  gift. 
There  is  here,  perhaps,  a  slight  iiji- 
plication  that  knowledge  by  the  wife 
that  her  husband  was  indebted  was 
material  on  the  question  of  the  fraud- 
ulent character  of  the  gift.  The 
court,  however,  had  no  occasion  to 
pass  on  that  question. 


In  Knatvold  v.  Wilkinson  (1901)  83 
Minn.  265,  89  N.  W.  99,  where  there 
was  a  special  finding  that  the  grantee 
in  a  voluntary  conveyance  knew  that 
the  grantor  was  insolvent,  but  did  not 
know  of  his  fraudulent  purpose  and 
intent  against  his  creditors,  the  court 
said  that  the  fact  that  the  debtor  in- 
tended by  the  transfer  to  hinder  and 
defraud  his  creditors,  and  the  further 
fact  that  he  was  insolvent  and  unable 
to  pay  his  debts,  and  that  the  convey- 
ance of  the  property  in  question  was 
voluntary  and  without  consideration, 
"to  a  person  who  knew  of  such  insol- 
vency, stamps  the  transaotion  as 
wholly  fraudulent  and  void  as  to 
existing  creditors,  as  a  matter  of  law, 
even  though  the  grantee  did  not  par- 
ticipate in  the  fraud;"  adding  that  it 
was  wholly  immaterial  in  such  cir- 
cumstances that  both  parties  did  not 
know  of  and  participate  in  the  fraud- 
ulent purpose  of  the  conveyance,  the 
fraudulent  intent  of  the  grantor  be- 
ing alone  sufficient  to  defeat  the 
transaction.  It  will  be  observed  that 
this  statement  is  not  inconsistent 
with  the  idea,  if  it  does  riot  carry  a 
slight  implication  to  the  effect,  that 
knowledge  on  the  part  of  the  grantee 
of  the  grantor's  insolvency  would  be 
necessary.  The  court,  however,  was 
not  called  upon  to  pass  upon  that 
question,  since  such  knowledge  did 
appear. 

In  Minzesheimer  v.  Doolittle  (1897) 
56  N.  J.  Eq.  206,  39  Atl.  886,  the  show- 
ing upon  which  the  court  held  that  a 
voluntary  conveyance  from  a  husband 
to  his  wife  was  fraudulent  and  void 
as  to  subsequent  creditors  included 
evidence  tending  to  show  that  the 
wife  knew  that  the  husband  was  spec- 
ulating in  margins,  and  knew,  at  least 
in  a  general  way,  of  his  losses.  The 
vice  chancellor  said,  at  the  close  of 
the  opinion,  that  upon  the  entire  evi- 
dence he  concluded  that  a  case  of  ac- 
tual intent  to  defraud  subsequent 
creditors,  "in  which  both  parties  par- 
ticipated," had  been  satisfactorily 
made  out.  Except  as  it  may  be  im- 
plied from  what  has  just  been  stated, 
the  court  does  not  intimate  that  the 
wife^s  ignorance  of  the  facts  from 
which  the  fraud  on  the  part  of  the 
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husband  was  found  would  have  saved 
the  voluntary  conveyance. 

Where  one  receives  a  conveyance  of 
land  or  other  property  from  an  insol- 
vent, without  actually  paying,  secur- 
ing or  becoming  bound  to  pay  any  con- 
sideration therefor,  no  further  proof 
of  knowledge  or  notice  of  the  fraud- 
ulent intent  of  the  grantor  against  his 
creditors  is  necessary  in  order  to 
charge  the  grantee  with  complicity  in 
the  fraud.  Wood  v.  Hunt  (1862)  38 
Barb.  (N.  Y.)  302.  The  hypothesis 
was  here,  perhaps,  intended  to  in- 
clude the  grantee's  knowledge  of  the 
grantor's  insolvency.  The  court  sub- 
sequently said,  apparently  with  refer- 
ence to  the  facts  of  the  case,  that  the 
grantee  of  a  "well-known  insolvent," 
who  cannot  show  that  he  paid  some 
present  consideration  at  the  time  of 
the  conveyance,  or  then  secured  or 
undertook  by  some  promise  to  pay  in 
future,  cannot  claim  to  be  ignorant 
of  the  fraudulent  intent  of  the  grant- 
or against  his  creditors. 

In  First  Nat.  Bank  v.  Bertschy 
(1881)  62  Wia  438,  9  N.  W.  634,  the 
court,  in  holding  that  a  voluntary  con- 
veyance was  void  as  to  existing  cred- 
itors, seems  to  have  assumed  that 
knowledge  by  the  grantee  of  the  em- 
barrassed financial  condition  of  the 
grantor — because  of  which  the  con- 
veyance was  held  void — was  material, 
but  found  that  he  did  know  of  such 
fact.  It  may  be  of  interest,  in  this 
connection,  to  note  that  the  court 
quoted  the  passage  from  the  opinion 
of  Shaw,  Ch.  J.,  in  Harden  v.  Babcock 
(1840)  2  Met.  (Mass.)  99,  which  is 
quoted  and  commented  upon  in  the 
next  subdivision  of  the  note. 

In  Reed  v.  Loney  (1900)  22  Wash. 
483,  61  Pac.  41,  where  the  conveyance 
was  without  consideration,  the  court 
referred  to  the  circumstances  tending 
to  show  that  the  grantees  had  notice 
of  the  fraud,  and  said  in  effect  that 
they  were  sufficient  to  charge  them 
with  such  notice,  and  added  that,  be« 
sides,  they  took  the  conveyance  with- 
out parting  with  anything  of  value, 
knowing  that  their  father  (the  gran- 
tor) was  devesting  himself  of  his  prop- 
erty, real  and  personal,  in  the  face  of 
an  impending  judgment.    This  is,  at 


least,  not  inconsistent  with  the  idea 
that  the  grantees  must  know  of  the 
fraud,  or  at  least  of  the  facts  which 
impute  fraud  to  the  grantor;  but, 
as  their  knowledge  was  sufficiently 
shown,  the  court  was  not  called  upon 
to  consider  what  the  effect  of  their 
lack  of  knowledge  would  have  been. 

F.   Beaaona  for,   and  iUuetrative  state' 
fnents  of,  rule. 

The  rule  which  renders  unnecessary 
the  grantee's  or  transferee's  partici- 
pation in,  or  knowledge  of,  the  fraud- 
ulent intention,  actual  or  construc- 
tive, on  the  part  of  the  debtor,  is 
stated  in  a  variety  of  different  forms, 
some  of  which  are  given  in  the  pres- 
ent subdivision.  The  real,  substan- 
tial foundation  for  the  rule  is  that 
one  who  has  parted  with  no  consid- 
eration which  the  law  deems  valuable 
should  not  be  allowed  to  enjoy,  at  the 
expense  of  creditors,  the  fruits  of  the 
actual  or  constructive  fraud  on  the 
part  of  the  debtor.  There  is,  how- 
ever, a  tendency  on  the  part  of  the 
courts  to  impute  a  constructive  fraud- 
ulent intent  to  the  voluntary  grantee 
or  transferee,  however  innocent  he 
may  in  fact  have  been.  The  useful- 
ness or  value  of  such  an  attempt,  as 
contrasted  with  a  'frank  statement 
that  the  good  faith  and  honest  inten- 
tion of  the  grantee  or  transferee  can- 
not save  a  voluntary  conveyance  as 
against  creditors,  if  it  was  actually  or 
constructively  fraudulent  on  the  part 
of  the  debtor,  may  be  doubted. 

In  Donehoo  v.  King  (1919)  83  W. 
Va.  485,  98  S.  E.  520,  the  court  speak- 
ing apparently  with  reference  to  both 
existing  and  subsequent  indebtedness, 
declares  that  "the  recipient  of  a 
fraudulent  gift,  however  free  from  in- 
tent actually  fraudulent,  becomes  a 
fraudulent  grantee  the  moment  he 
claims  the  benefit  of  the  grant." 

The  case  of  Harden  v.  Babcock 
(1840)  2  Met.  (Mass.)  99,  did  not  in- 
volve a  voluntary  conveyance,  but 
Shaw,  Ch.  J.,  said  therein :  **But,  fur- 
ther, to  avoid  a  conveyance  as  fraudu- 
lent against  creditors,  the  intent  to 
defraud,  delay,  or  defeat  must  be 
known  and  entertained  by  both  par- 
ties.   In  a  voluntary  absolute  convey^ 
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ance,  the  fact  that  no  consideration  is 
paid  is,  of  course,  known  to  both  par^ 
ties.  If  the  grantor  was  in  debt  at  the 
time,  as  such  conveyance  must  neces- 
sarily tend  to  defeat  the  rights  of 
creditors,  and  as  all  persons  are  pre- 
sumed to  contemplate  and  intend  the 
natural  and  probable  consequences  of 
their  own  acts,  the  conclusion  is  irre- 
sistible that  auch  conveyance  was  in- 
tended' to  defeat  creditors,  and  is 
therefore  fraudulent."  The  implica- 
tion of  the  argument  seems  to  be  that 
fraud  on  the  part  of  the  grantee, 
which  the  first  sentence  of  the  quota- 
tion requires,  is,  in  case  of  a  volun- 
tary conveyance,  a  necessary  infer- 
ence from  the  fact  that  he  knows  that 
no  consideration  is  paid.  But  that  is 
jscarcely  satisfactory;  non  constat  that 
he  knew  of  the  grantor's  indebtedness 
or  other  circumstances  which  charac- 
terize the  conveyance  as  fraudulent 
-on  the  part  of  the  grantor.  The  dan- 
ger of  confusion,  when  the  court 
formally  insists  in  all  cases  upon  the 
grantee's  participation  in  the  fraud, 
and  then  invokes  a  fiction,  or  at  least 
a  conclusive  presumption,  to  satisfy 
that  condition  in  case  of  a  voluntary 
conveyance  or  transfer,  is  suggested 
l)y  the  citation  of  Marden  v.  Babcock 
(Mass.)  in  First  Nat.  Bank  v.  Bert- 
schy  (Wis.)  supra,  IV. 

In  Horton  v.  Bamford  (1911)  79  N, 
J.  Eq.  356,  81  Atl.  761,  which  involved 
a  transfer  for  an  inadequate  consid- 
eration rather  than  an  actual  volun- 
tary transfer,  the  court  said:  "There 
is  no  question  that  under  the  statute 
there  must  be  found  to  have  been  an 
actual  intent  on  the  part  of  both  par- 
ties to  hinder,  delay,  and  defraud 
creditors,  and  that  as  a  necessary  in- 
gredient there  must  be  proof  satis- 
factory to  the  court  of  the  participa- 
tion of  the  grantee  or  transferee  in 
such  fraudulent  intention. 
Whereas,  in  the  case  of  a  voluntary 
conveyance,  or  one  which,  as  above 
stated,  is  found  to  be  voluntary  as  to 
the  excess  over  proper  consideration, 
and  in  many  of  the  cases  above  cited, 
the  relief  accorded  to  creditors  as 
against  transfers  of  the  debtor  is  ad- 
mittedly not  based  upon  a  finding  of 
participation  by  the  grantee  or  trans- 


feree in  any  fraudulent  intent."  In 
another  part  of  the  opinion  it  is  ob- 
served that  since  the  rule  which 
makes  a  voluntary  conveyance  abso- 
lutely void  as  against  creditors  is  ap- 
plied in  cases  where  the  grantee  or 
transferee  is  admittedly  free  from 
any  actual  fraud  or  participation,  and 
since  the  statute  has  been  construed 
to  require  a  finding  of  actual  partici- 
pation by  the  grantee  or  transferee 
before  it  is  operative,  it  may  be  that 
the  doctrine  of  irrebuttable  presump- 
tion of  fraud  is  not  a  satisfactory 
basis  for  these  decisions;  and  that 
they  are  more  properly  juatifiable  un- 
der the  general  jurisdiction  of  a  court 
of  equity,  irrespective  of  the  stat- 
ute, than  by  grounding  them  upon  the 
statute  by  using  the  presumption  as  a 
means  of  doing  so.  After  referring 
to  the  evidence,  the  court  observed 
that  the  conclusion  was  inevKable 
that  the  transferee  either  knew,  or 
must  in  law  be  charged  with  knowing, 
that  the  transferrer  was  heavily  in- 
debted, and  unless  someone  came  to 
his  rescue  would  lose  a  large  part,  if 
not  all,  of  his  property.  The  vice- 
chancellor  said  that,  as  he  understood 
the  law,  "if  one  is  affected  with  such 
knowledge  and  purchases  the  prop- 
erty of  the  debtor,  even  in  the  absence 
of  proof  of  a  participation  with  the 
debtor  in  an  intention  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the 
debtor,  he  must  either  pay  approxi- 
mately the  value  of  the  property  that 
he  takes  of  the  debtor,  or  take  the 
risk  of  being  held  responsible  for  any 
inadequacy,  if  it  is  of  such  an  amount 
as  to  show  that  the  sale  to  him  was 
not  a  fair  and  proper  one  under  the 
circumstances.^' 

The  court  in  Laughton  v.  Harden 
(1878)  68  Me.  208,  after  an  extended 
discussion  and  the  citation  of  many 
cases,  expressly  held  that  a  voluntary 
conveyance  from  father  to  son,  made 
by  the  grantor  with  intent  to  defraud 
subsequent  creditors,  is  void  as  to 
such  creditors,  although  there  is  no 
proof  that  the  grantee  participated  in 
that  intent  when  he  received  or  ac- 
cepted the  deed.  The  court  said; 
"The  exact  question  presented  is  this : 
Is     a    voluntary  ^conveyance     frpm 
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father  to  aon,  made  by  the  grantor 
with  an  intent  to  defraud  subsequent 
creditors,  void  as  to  such  creditors, 
when  there  is  no  proof  that  the 
grantee  participated  in  that  intent 
when  he  received  or  accepted  the 
deed?  The  Statute  of  Elizabeth,  chap. 
5,  answers  the  question  in  the  affirm- 
ative. It  pronounces  every  convey- 
ance made  to  hinder,  delay,  or  de- 
fraud creditors  utterly  void  as  against 
such  creditors,  unless  the  estate  shall 
be,  'upon  good  consideration,  and 
bona  fide,  lawfully  conveyed  to  such 
person,*  not  having  at  the  time  'any 
manner  of  notice'  of  such  fraud.  Can 
it  be  said  that  this  estate  was  bona 
fide  'lawfully'  conveyed,  or  that  a 
grantee  who  pays  no  consideration 
for  land  fraudulently  conveyed  to 
him  has  'no  manner  of  notice'  of  the 
fraud?  But  this  is  not  all  of  the  stat- 
ute. It  threatens  a  penalty  against  a 
party  to  such  a  conveyance  who,  be- 
ing privy  and  knowing  thereto,  'shall 
wittingly  and  willingly  put  in  use, 
avow,  maintain,  justify,  and  defend 
the  same'  as  true  and  bona  fide  and 
upon  good  consideration.  When  a 
grantee  in  such  a  deed  becomes  in- 
formed of  the  grantor's  intent,  does  he 
not  assist  in  executing  that  intent  by 
an  endeavor  to  uphold  and  maintain 
the  deed?  Is  he  not,  in  the  eye  of  the 
law,  presumed  to  be  a  participator  in 
the  fraud?  Should  not  an  honest 
grantee  repudiate  the  deed?  The 
grantee,  by  the  fraudulent  act  of  his 
grantor,  becomes  the  trustee  or  de- 
positary of  property  which  belongs  to 
the  grantor's  creditors.  By  attempt- 
ing to  withhold  it  from  the  creditors, 
does  not  the  grantee  himself  commit 
a  fraud?  If  innocent  in  the  begin- 
ning, does  he  not  become  guilty  in  the 
end?  The  governing  and  acting  in- 
tent was  the  grantor's.  Does  not  the 
grantee  endeavor  to  avail  himself  of 
it  and  adopt  it  when  he  holds  on  to 
the  deed?  No  other  conclusion  can 
be  reached.  Of  course,  it  will  not  at 
this  day  be  questioned  that  any  con- 
veyance may  be  violated  by  subse- 
quent as  well  as  by  prior  creditors,  if 
fraud  was  by  such  conveyance  medi- 
tated against  subsequent  creditors. 
Wyman  v.  Brown  (1863)  50  Me.  189; 
17  A.L.R.— 47. 


Bailey  v.  Bailey  (1878)  61  Me.  361. 
Any  other  view  of  this  question  than 
the  one  taken  by  us  wduld  permit  and 
encourage  most  iniquitous  frauds 
upon  the  part  of  badly  disposed  dehU 
ors.  A  man  might  convey  all  his  prop- 
erty to  his  wife  or  minor  children 
upon  the  eve  of  an  expected  bank- 
ruptcy, and,  on  account  of  his  un- 
doubted credit  and  apparent  posses- 
sion of  means  and  property,  be  en- 
abled to  create  a  very  great  amount 
of  subsequent  indebtedness.  How 
could  a  creditor  show  that  the  wife, 
and,  a  fortiori,  that  the  young  minor 
children,  knew  of  the  grantor's  fraud, 
unless  the  knowledge  can  be  imputed 
to  them  under  such  circumstances,  as 
a  necessary  implication  of  law?  It 
would  be  unnatural  for  a  debtor's 
wife  and  children  to  believe  him  to  be 
a  dishonest  man,  and  uncommon  for 
them  to  know  much  of  his  business 
affairs."  The  court  subsequently  ob- 
served that  after  considerable  re- 
search it  had  found  no  case  that  de- 
cides that  proof  of  the  grantee's  in- 
tentions is  necessary;  that  language 
may  be  found  in  cases  having  such  a 
leaning,  but  not  where  the  facts  were 
as  in  the  case  at  bar.  Again,  the 
court  observed  that  the  American 
cases  are  many  in  which  it  has  been 
assumed  that  proof  of  a  fraudulent 
Intent  on  the  part  of  the  grantee  in  a 
voluntary  conveyance  was  not  neces- 
sary. 

In  Bush  &  M.  Co.  v.  Helbing  (1901) 
184  Cal.  676,  66  Pac.  967,  involving 
an  attack  by  subsequent  creditors, 
the  court  said :  "A  deed  of  gift  made 
by  the  grantor  for  the  purpose  of  de- 
frauding his  creditors  is  none  the  less 
fraudulent  because  the  grantee  took 
no  part  in  the  fraud.  Such  grantee 
is  not  a  purchaser  for  value,  and  be- 
ing the  party  benefited  by  a  gift,  re- 
ceiving that  fof  which  nothing  has 
been  paid,  is  not  in  a  position  to  claim 
the  benefit  of  a  conveyance  made  for 
the  express  purpose  of  defrauding 
creditors.  A  man  must  be  just  before 
he  is  generous.  If  he  makes  a  deed 
of  gift  to  his  wife,  it  must  be  with  no 
fraudulent  purpose,  and  openly,  and 
under  such  circumstances  that  the 
law  will  impute  no  fraud  as  to  his 
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conduct.  If  it  were  always  necessary 
to  show  that  the  grantee  intended  the 
fraud,  it  would  foe  difficult,  and  in 
most  cases  impossible,  to  produce  evi- 
dence sufficient  to  set  aside  such  con- 
veyance. It  is  well  settled  that  it  is 
the  motive  of  the  grantor,  and  not  the 
knowledge  of  the  grantee,  that  deter- 
mines the  validity  of  the  transfer. 
The  grantee,  however  innocent,  can- 
not retain  the  fruits  of  a  voluntary 
fraudulent  transfer." 

In  Marmon  v.  Harwood  (1888)  124 
111.  104,  7  Am.  St.  Rep.  345,  16  N.  E. 
236,  affirming  (1887)  26  111.  App.  341, 
involving  an  attack  on  existing  cred- 
itors, the  court  said :  'It  may  be  said 
that  in  accepting  the  conveyance  ap- 
pellant was  innocent  of  anj  fraudu- 
lent intent.  Conceding  that  to  be  the 
case,  the  transaction  would  not  foe  re- 
lieved of  a  fraudulent  character. 
Where  a  bill  is  brought  to  impeach  a 
voluntary  conveyance  by  a  debtor,  the 
motive  of  the  grantee  does  not  deter* 
mine  the  validity  of  the  transfer.  It 
is  the  motive  of  the  giver,  and  not  the 
knowledge  of  the  accepter,  that  is  to 
determine  the  validity  of  the  transfer. 
Bump,  Fraud.  Conv.  280.  Had  the 
transfer  been  made  for  a  good  consid- 
eration, a  different  question  might 
arise;  but  such  was  not  the  case." 

In  Pickett  v.  Pipkin  (1879)  64 
Ala.  520,  the  court  said  that  a  con- 
veyance cannot  be  avoided,  when 
made  upon  a  valuable  consideration, 
because  of  fraud  of  the  grantor  in 
which  the  grantee  does  not  partici- 
pate; but  though  a  conveyance  re^. 
cites  a  valuable  consideration,  if  the 
recital  is  not  true  in  fact — if  there  is 
a  want  of  satisfactory  evidence  to  es- 
tablish it — ^there  can  be  no  inquiry 
into  the  good  faith  of  the  grantee. 
The  fraud  of  the  grantor  must  be 
visited  upon  him;  he  is  not  clothed 
with  any  right  or  equity  which  will 
protect  him  against  existing  creditors. 

In  Spinner  v.  Weick  (1875)  50  Ind. 
213,  in  overruling  a  demurrer  to  a 
complaint  by  existing  creditors  to 
subject  to  the  payment  of  their  claims 
land  which  the  debtor  was  alleged  to 
have  caused  to  be  conveyed  to  his 
wife,  the  court  said:  "We  think  the 
complaint  was  good,  not  because  it 


charges  her  [the  wife]  with  a  knowl- 
edge of  th^  fraud  of  her  husband,  but 
because  it  explicitly  shows  that  she 
paid  nothing  for  the  lands,  and  that 
the  whole  price  and  consideration  for 
them  was  paid  by  her  husband." 

In  McCole  v.  Loehr  (1881)  79  Ind. 
430,  the  jury  were  instructed  that  if 
they  found  that  the  debtor  intended 
to  defraud  his  creditors  at  the  time  of 
making  a  voluntary  conveyance  to  his 
wife,  still  they  should  not  find  for  the 
complainants  (creditors)  unless  the 
defendant  (the  wife)  had  knowledge 
of  such  fraudulent  intent  on  the  part 
of  her  husband,  whether  she  paid  any 
valuable  consideration  or  not.  The 
court  said  that  the  instruction  was 
radically  wrong.  "Where  the  convey- 
ance is  purely  voluntary,  and  the 
grantor  has  no  other  property  out  of 
which  the  claims  of  creditors  can  be 
satisfied,  it  may  be  set  aside  as  fraud- 
ulent against  those  to  whom  the 
grantor  is  at  the  time  indebted.  A 
man  cannot  make  gifts  of  his  prop- 
erty, and  thus  take  it  from  his  credi- 
tors." 

In  Gamble  v.  Johnson  (1845)  9  Mo. 
605,  the  court  said  that  if  the  convey- 
ance was  voluntary  and  without  con- 
sideration, the  grantor  being  insol- 
vent at  the  time,  it  was  fraudulent 
and  void  against  his  creditors,  and  it 
was  a  matter  of  indifference  whether 
the  grantee  were  cognizant  of  the  in- 
debtedness or  not,  or  whether  she  ac- 
cepted it  in  good  faith ;  that  if  it  were 
a  fact  that  the  deed  was  without  a 
valuable  consideration,  or  if  it  were 
merely  for  love  and  affection,  it  was 
fraudulent  and  void  against  creditors, 
however  innocent  and  spotless  the 
grantee  might  have  been,  for  a  man 
must  be  just  before  he  is  generous. 

A  conveyance  based  on  love  and  af- 
fection, when  made  by  an  insolvent  or 
by  one  made  insolvent  by  the  very  act 
of  conveying  the  property,  cannot  be 
regarded  as  other  than  voluntary,  and 
consequently  fraudulent  and  void  as 
to  existing  creditors,  no  matter  what 
may  have  been  the  motive  prompting 
the  grantee — although  she  may  have 
been  ignorant  of  the  insolvency  and 
ignorant  of  the  fraud.  Snyder  v.  Free 
(1893)  114  Mo.  860,  21  S.  W.  847. 
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In  Farrincrton  v.  Stone  (1892)  35 
Neb.  456,  53  N.  W.  389,  as  in  some 
other  cases,  the  statement  on  the  sub- 
ject is  in  a  form  which  requires,  in 
the  alternative,  knowledge,  actual  or 
constructive,  of  the  proposed  fraud,  or 
want  of  consideration,  thus:  'It  is 
not  sufficient  that  the  vendor  desires 
to  defeat  the  payment  of  a  claim  by 
the  transfer  of  his  property;  to  ren- 
der the  conveyance  fraudulent  it  must 
be  taken  with  knowledge,  actual  or 
constructive,  of  the  proposed  fraud, 
or  there  must  be  a  want  of  consid- 
eration." 

In  Holmes  v.  Clark  (1867)  48  Barb. 
(N.  Y.)  237,  the  court  declared  that 
if  the  grantor  in  a  voluntary  convey- 
ance was  insolvent  at  the  time  there- 
of, and  the  conveyance  has  been  de- 
clared void  as  to  existing  creditors, 
then  the  equity  is  considered  as  ex- 
tending to  subsequent  creditors,  who 
are  then  let  in  to  obtain  satisfaction 
out  of  the  proceeds  of  the  property 
sold  to  satisfy  the  demands  of  credi- 
tors existing  at  the  time  of  the  con- 
veyance. The  court  added  that  a  gift 
to  children,  as  in  the  case  at  bar,  may 
be  free  from  an  intent  to  hinder  or 
delay  subsequent  creditors,  but  that 
the  trial  judge  was  wrong  in  dismiss- 
ing the  complaint  upon  the  abstract 
ground  that  the  deed  could  not  be 
void  where  the- grantees  did  not  com- 
mit a  fraud  in  accepting  it  and  were 
ignorant  of  the  fraudulent  intent  of 
the  grantor,  adding  that  it  will  be 
void  or  valid  according  to  the  facts. 
The  instruction,  however,  was  held 
harmless,  in  view  of  the  evidence. 

In  Doi  ex  dem.  Lassiter  v.  Davis 
(1870)  64  N.  C.  498,  the  court  said: 
^'The  distinction  seems  to  be  this: 
(1)  A  'voluntary  gift,  or  settlement' 
is  void  if  it  was  the  intent  of  the 
maker  to  hinder,  delay,  or  defraud, 
whether  the  party  who  takes  the  gift 
participated  in  the  fraudulent  intent 
or  not.  (2)  An  absolute  conveyance 
for  a  valuable  consideration  is  good, 
notwithstanding  the  intent  of  the 
maker  to  defraud,  unless  the  other 
party  participated.  The  fraud  must 
enter  into  and  affect  the  contract" 

In  Woody  v.  Dean  (1886)  24  S.  C. 
499,  the  court  said   that  ordinarily, 


where  a  conveyance  founded  on  a 
valuable  consideration  is  attacked  for 
fraud,  it  is  necessary  not  only  to 
prove  fraud  in  the  grantor,  but  the 
evidence  must  go  farther  and  impli- 
cate the  purchaser;  but  that  rule  does 
not  apply  to  voluntary  conveyances; 
that  a  man  must  be  just  before  he  is 
generous,  and  he  cannot  part  with  his 
property  by  a  mere  gift,  thereby  de- 
feating his  creditors,  however  inno- 
cent or  commendable  may  be  his  mo- 
tives, or  however  worthy  the  objects 
of  his  bounty.  This  was  said  in  up- 
holding a  refusal  by  the  trial  court  to 
charge,  as  requested,  that  it  was  not 
enough  to  show  that  the  grantor's 
conveyance  was  with  fraudulent  in- 
tent. 

In  Belt  V.  Raquet  (1864)  27  Tex. 
471,  the  court  said:  "It  is  an  ele- 
mentary rule  that  the  fraud  of  the 
grantor  taints  the  conveyance,  except 
as  to  purchasers  for  a  valuable  consid- 
eration. The  mere  acceptance  of  the 
deed,  without  a  valuable  considera- 
tion for  its  support,  is  evidence  of  a 
participation  in  the  fraudulent  intent 
of  the  grantor.  And  when  the  fraudu- 
lent purpose  of  the  grantor  is  shown, 
those  who  claim  under  the  convey- 
ance can  only  reh\it  the  presumption 
of  their  participation  in  the  fraud, 
and  escape  its  effects,  by  actual  or 
presumptive  evidence  that  they  are 
purchasers  for  a  valuable  considera- 
tion." 

Where  a  deed  was  made  for  a  nom- 
inal consideration  at  a  time  when  the 
grantor  was  unable  to  pay  his  debts, 
it  must  be  regarded  as  a  mere  volun- 
tary conveyance  and  without  consid- 
eration, and  void  as  to  existing  credi- 
tors; and  the  fact  that  the  grantee  did 
not  participate  in  any  fraud  against 
the  creditors,  but  accepted  the  instru- 
ment in  good  faith,  does  not  save  the 
conveyance  as  against  existing  credi- 
tors; in  such  a  case  it  is  immaterial, 
however  innocent  the  grantee  may  be ; 
the  question  is  the  intent  of  the 
grantor;  such  a  conveyance,  under 
the  circumstances  in  this  case,  is  con- 
structively fraudulent.  Gustin  v. 
Mathews  (1902)  25  Utah,  168,  70  Pac. 
402. 
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VI,  Exceptions  to  or  intimations  against 

rule. 

As  pointed  out  in  Graham  Grocery 
Co.  V.  Chase  (reported  herewith) 
ante^  723,  the  insistence  in  the  cases 
of  Scraggs  v.  Hill  (1897)  43  W.  Va. 
162,  27  S.  E.  310,  Laidley  v.  Reynolds 
(1905)  58  W.  Va.  418,  52  S.  E.  405, 
and  Edwards  Mfg.  Co.  v.  Carr  (1909) 
65  W.  Va.  673,  64  S.  E.  1030,  upon  the 
grantee-s  participation  in,  or  knowl- 
edge of,  the  fraud  of  the  grantor  in  a 
voluntary  conveyance,  waa  because 
an  attack  made  more  than  five  years 
after  the  conveyance  could  only  be 
sustained  upon  the  theory  of  fraud, 
and  not  upon  lack  of  consideration 
alone,  it  being  necessary  for  the  plain- 
tiff in  an  action  commenced  more  than 
five  years  after  the  conveyance  to 
prove  actual  fraud  on  the  part  of  the 
grantor,  known  to  the  grantee  and 
participated  in  by  him.  In  other 
words,  the  participation  by  the 
grantee  was  necessary  in  these  cases, 
because  the  Statute  of  Limitations 
had  barred  a  recovery  upon  the 
ground  of  the  voluntary  character  of 
the  conveyance,  as  distinguished  from 
the  ground 'Of  actual  fraud  therein. 

In  Spaulding  v.  Myers  (1878)  64 
Ind.  264,  it  was  apparently  held  that 
notice  on  the  part  of  the  grantee  of 
the  grantor's  fraud  was  essential  to 
render  a  conveyance  fraudulent  and 
void  as  against  existing  creditors,  but 
this  was  overruled  in  Spaulding  v. 
Blythe  (1880)  73  Ind.  93,  the  court 
saying  that  it  was  evident  that  the 
allegation  that  there  was  no  consid- 
eration for  the .  conveyance  was  not 
brought  to  the  attention  of  the  court 
in  the  earlier  case,  and  that  the  case 
was  not  very  fully  argued. 

The  court  in  Bishop  v.  State  (1882) 
83  Ind.  67,  assumed  that  the  Myers 
Case  was  overruled  by  the  Blythe 
Case. 

In  some  cases,  as,  for  example, 
Eraser  v.  Passage  (1886)  63  Mich. 
551,  30  N.  W.  334,  where  the  convey- 
ance was  in  fact  for  a  consideration, 
the  court  stated  broadly  that  to  ren- 
der a  conveyance  void  for  fraud  upon 
creditors  it  is  necessary  that  the 
grantee  should  have  knowledge  of, 
and  in  some  way  participate  in,  the 


fraud.  It  is  clear,  of  course,  that 
these  statements  are  no  authority  as 
regards  voluntary  conveyances. 

In  some  cases,  e.  g.,  Davia  v.  Gates 
(1916)  235  Fed.  192,  and  Prestwood 
V.  Troy  Fertilizer  Co.  (1896)  115  Ala. 
668,  22  So.  77,  such  statements  ap- 
pear to  be  accounted  for  by  the  fact 
that  there  were  alternative  claims 
that  the  conveyances  or  transfers 
were  voluntary,  or,  if  upon  a  consid- 
eration, were  fraudulent  in  fact 

There  are,  however,  a  few  cases 
which  formally  include  in  the  hy- 
pothesis upon  which  the  invalidity  as 
againsit  creditors  of  a  voluntary  con- 
veyance or  transfer  is  predicated,  the 
grantee's  or  transferee's  knowledge 
of  or  participation  in  the  fraud. 

Thus,  *  in  Lilienthal  v.  Drucklieb 
(1899)  34  C.  C.  A.  657,  92  Fed.  753,  the 
court  said:  'It  is  well  established 
that,  'when  a  voluntary  conveyance  is 
made  and  received  with  an  actual 
intent  to  defraud  the  then-existing 
creditors  of  the  grantor,  it  is  not  a 
bona  fide  conveyance  whioh  can  pro- 
tect the  grantee  against  the  claims  of 
subsequent  creditors'  (King  v.  Wilcox 
(1845)  11  Paige  (N.  Y.)  589),  and,  if 
the  grantor's  or  vendor's  actual  fraud- 
ulent design  is  participated  in  by  the 
grantee  or  vendee,  it  is  immaterial 
whether  the  attaching  creditors  be- 
came creditors  before  or  after  the 
conveyance  or  the  sale  (Day  v.  Cooley 
(1875)  118  Mass.  524;  Dewey  v.  Moy- 
er  (1878)  72  N.  Y.  76;  Kehr  v.  Smith 
(1874)  20  Wall.  (U.  S.)  31,  22  L.  ed. 
313;  Bassett  v.  McKenna  (1885)  52 
Conn.  437;  1  Story,  Eq.  Jur.  §  361)." 

In  Kehr  v.  Smith  (1874)  -20  Wall. 
(U.  S.)  31,  22  L.  ed.  313,  cited  in  the 
Lilienthal  Case  (Fed.)  supra,  the 
court  declared  that,  where  a  deed  is 
set  aside  as  void  as  to  existing  credi- 
tors, all  the  creditors,  prior  and  sub- 
sequent, share  in  the  fund  pro  rata. 
It  will  be  observed  that  the  hypothe- 
sis of  this  statement  does  not  include 
the  grantee's  participation  in  the 
fraud,  or  knowledge  of  the  facts  from 
which  fraud  is  imputed  to  the  grantor, 
and,  so  far  as  the  report  shows,  there 
was  no  such  knowledge  or  participa- 
tion on  the  part  of  the  grantee  in  that 
case,  the  transfer  having  been  held 
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fraudulent  because  the  property 
transferred  was  disproportionate  to 
the  grantor's  means,  taking  into  view 
his  debts. 

In  McCrory  v.  Donald  (1915)  192 
Ala.  312.  68  So.  306,  the  court  said 
that,  before  subsequent  creditors 
could  have  a  deed  from  husband  to 
wife  set  aside  as  fraudulent  and  void, 
the  evidence  must  show  that  on  the 
date  of  its  execution  and  delivery  the 
grantor,  with  the  intention  to  defraud 
his  subsequent  creditors,  "made  this 
voluntary  conveyance  to  his  wife,  and 
that  his  wife  accepted  it  for  the  pur-* 
pose  of  assisting  her  husband  in  de^ 
frauding  his  creditors."  In  this  case, 
however,  the  court  said  that  there 
was  no  evidence  of  mala  fides  in  the 
transaction,  evidently  meaning  that 
there  was  no  evidence  of  bad  faith 
even  on  the  part  o)  the  husband. 

In  Hunt  V.  Nance  (1906)  122  Ky. 
274,  92  S.  W.  6,  holding  that  fraud 
which  would  avoid  a  voluntary  con- 
veyance as  to  subsequent  creditors 
was  not  shown,  the  court  said  that  the 
circumstances  surrounding  the  exe- 
cution  of  the  deed  made  it  impossible 
to  believe  that  the  grantor  or  grantee 
could  have  had  in  contemplation  the 
creation  of  the  subsequent  debt  to  the 
appellant.  The  court,  however,  did 
not  say  that  there  must  be  fraud  on 
the  part  of  both  grantor  and  grantee 
in  order  to  avoid  the  conveyance  as  to 
subsequent  creditors. 

In  Hickok  v.  Cowperthwait  (1909) 
134  App.  Div.  617,  119  N.  Y.  Supp.  390, 
the  court  said  that  if  a  fraudulent  in- 
tent on  the  part  of  an  assignor  is 
proved,  and  if  the  purchaser  has  not 
parted  with  a  valuable  consideration 
at  the  time  of  the  purchase,  the  bur- 
den of  proof  is  then  devolved  upon 
the  assignee  to  show  his  innocence  in 
the  transaction.  This  seems  to  imply, 
as  a  matter  of  substantive  law,  that 
if  the  assignee  was  in  fact  ignorant  of 
the  fraud  the  assignment  could  not  be 
avoided.  There  was,  however,  no  oc- 
casion to  pass  upon  that  point,  as 
there  was  no  evidence  tending  to  es- 
tablish the  innocence  of  the  assignee, 
and  the  assignment  was  held  fraudu- 
lent and  void. 

In  Turner  v.  Hudson  Cement  &  S. 


Co.  (1918)  133  Md.  134,  104  Atl.  455, 
the  court  said  that  the  burden  was 
upon  subsequent  creditors  to  show 
that  it  was  the  intention  and  design 
"of  the  grantor  and  grantee"  to  de- 
fraud those  who  would  thereafter  be- 
come creditors,  and  that  that  was  not 
satisfactorily  shown.  Apparently,  in 
this  case,  the  evidence  was  insuffi- 
cient to  show  that  even  the  grantor 
intended  to  defraud  subsequent  credi- 
tors. That  the  reference  to  the 
grantee  in  this  connection  was  inad- 
vertent, or  at  least  unconsidered,  is 
indicated  by  the  fact  that  in  Matthai 
V.  Heather  (1882)  57  Md  483,  which 
the  court  cites  as  authority,  the  state- 
ment is  that  a  voluntary  conveyance 
made  by  a  party  solvent  at  the  time 
may  be  impeached  by  subsequent 
creditors,  "provided  it  be  executed 
with  the  intention  to  defraud  those 
who  should  thereafter  become  his 
creditors."  There  is  no  suggestion  in 
that  case  that  the  grantee  must  have 
known  or  participated  in  the  fraudu- 
lent intent;  and  the  decision  was 
clearly  upon  the  ground  that  the  evi- 
dence did  not  show  a  fraudulent  in- 
tent, even  upon  the  part  of  the  grant- 
or. 

In  Edwards  Mfg.  Co.  v.  Carr  (1909) 
65  W.  Va.  673,  64  S.  E.  1030,  holding 
that  a  voluntary  settlement  by  a  hus- 
band upon  his  wife,  by  paying  for  ma- 
terials used  in  building  a  house  on 
her  property,  was  not  void  as  to  sub- 
sequent creditors,  the  court  stated 
that  the  bill  did  not  specifically  allege 
knowledge  on  the  part  of  the  wife  of 
her  husband's  indebtedness  at  the 
time  she  built  the  house,  and  referred 
to  the  allegation  in  the  answer  deny- 
ing that  the  wife  had  any  knowledge 
of  any  attempt  by  the  husband  to  de- 
fraud creditors;  and  at  the  close  of 
the  opinion  the  court  said  that,  hav- 
ing carefully  examined  and  analyzed 
all  the  evidence,  it  was  of  the  opinion 
that  it  wholly  failed  to  establish  the 
charge  of  fraud  against  the  wife. 
This  might  seem  to  imply  that  fraud 
pn  her  part  was  essential  in  order  to 
avoid  the  settlement,  but  apparently 
the  facts  were  insufficient  to  establish 
fraud  even  on  the  part  of  the  hus- 
band. 
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In  Bank  of  Sanborn  v.  France 
(1920)  —  N.  D.  — ,  177  N.  W.  375, 
where  a  conveyance  by  a  husband  to 
wife  was  attacked  as  having  been 
made  without  consideration  for  the 
purpose  of  defrauding  creditors,  the 
court  said  generally  that  it  must  ap- 
pear from  the  pleadings,  or  otherwise, 
not  only  that  the  debtor  fraudulently 
transferred  his  property,  and  that  he 
intended  to  commit  fraud,  but  also 
that  the  transferee  who  received  it  co- 
operated and  acted  with  the  debtor  to 
consummate  such  fraudulent  trans- 
fer. The  court,  however,  does  not  re- 
fer in  that  connection  to  the  fact,  if 
it  was  a  fact,  that  the  conveyance  was 
voluntary. 

There  are  some  other  cases  which, 
if  they  stood  alone,  might  carry  some 
implication  that  the  grantee's  or 
transferee's  participation  in,  or  at 
least  knowledge  of,  the  debtor's  fraud, 
is  material,  even  when  the  convey- 
ance or  transfer  is  voluntary,  from 
the  fact  that  the  showing  upon  which 
the  conveyance  was  avoided  included 
evidence  tending  to  show  that  the 
grantee  or  transferee  did  in  fact  par-* 
ticipate  in,  or  know  of,  the  debtor's 
fraudulent  Intent.  It  is  obvious,  how- 
ever, that  these  cases  had  no  occasion 
to  decide  what  the  effect  of  the 
grantee's  or  transferee's  ignorance 
would  have  been.    See: 

Colorado.  —  Mulock  v.  Wilson 
(1893)  19  Colo.  296,  35  Pac.  532. 

Florida.'  —  Ullman  v.  Lockhart 
(1906)  51  Fla.  602.  41  So.  452. 

Iowa. — Gardner  v.  Baker  (1868)  25 
Iowa,  343. 

Maryland. — Dorn  v.  Bayer  (1860) 
16  Md.  144. 

Minnesota.  —  Sovell  v.  Lincoln 
County  (1915)  129  Minn.  356,  152  N. 
W.  727. 

Missouri,— Miller  v.  Allen  (1917) 
—  Mo.  — ,  192  S.  W.  967. 

New  Jersey.  —  Hecht  v.  Koegel 
(1874)  25  N.  J.  Eq.  135;  Randall  v. 
Vroom  (1879)  30  N.  J.  Eq.  353;  Budd 
V.  Atkinson  (1879)  30  N.  J.  Eq.  530; 
Gardner  v.  Kleinke  (1889)  46  N.  J. 
Eq.  90,  18  Atl.  457;  Minzesheimer  v. 
Doolittle  (1897)  56  N.  J.  Eq.  206,  39 
Atl.  386. 


New    York. — ^Bennett    v.    McGuire 
(1871)  58  Barb.  625. 

North    Dakota. — Faber   v.   Wagner 
(1901)  10  N.  D.  287,  86  N.  W.  963. 
■  Texas,— Walters  v.  Cantrell  (1902) 
—  Tex.  Civ.  App.  — ,  66  S.  W.  790. 

In  Bassett  v.  McKenna  (1885)  52 
Conn.  437,  the  court  said  that,  the 
grantee  being  justly  chargeable  with 
an  intent  to  defraud  existing  credi- 
tors, and  the  deed  being  set  aside  at 
the  instance  of  the  defrauded  credi- 
tor, the  equities  of  the  subsequent 
creditors  are  superior  to  those  of  the 
fraudulent  grantee.  This  was  a  suit 
by  an  administrator  of  the  grantor, 
and  it  was  found  that  the  conveyance 
was  made  for  the  purpose  of  defraud- 
ing a  certain  creditor,  })ut  not  for  the 
purpose  of  defeating  other  creditors. 

In  Pendleton  v.  Gondolf  (1915)  85 
N.  J.  Eq.  308,  96  Atl.  47,  where  a  hus- 
band, with  the  purpose  of  defrauding 
his  creditors,  conveyed  to  his  wife 
property  worth  about  $1,400  for. 
$1,000,  the  court  said  that  it  was  un- 
able to  treat  as  false  the  claim  of  the 
wife  that  she  was  not  aware  of  the 
nature  of  her  husband's  pursuits,  and 
had  no  reason  to  believe  that  the  con- 
veyance to  her  was  intended  by  her 
husband  to  defraud  his  creditors,  and 
that  consequently  any  decree  in  be- 
half of  complainants  must  according- 
ly recognize  a  lien  in  her  behalf  to 
the  amount  of  $1,000. 

Cases  like  Lyons  v.  Hamilton 
(1886)  69  Iowa,  47,  28  N.  W.  429,  hold- 
ing or  assuming  that  knowledge  of,  or 
participation  in,  the  fraud  on  the  part 
of  a  "voluntary"  purchaser,  is  essen- 
tial in  order  to  avoid  the  transfer  or 
conveyance,  in  which  the  term  "vol- 
untary purchaser"  is  used  simply  in 
contradistinction  to  a  purchaser  who 
is  a  creditor,  and  not  in  the  sense  of 
one  who  receives  property  without 
consideration,  are,  of  course,  not  op- 
posed to  the  rule  of  the  annotation, 
which  has  regard  to  purchasers  volun- 
tary in  the  sense  that  no  considera- 
tion was  given  for  the  conveyance  or 
transfer. 

The  question  whether  marriage,  or 
a  promise  to  marry,  is  a  valuable  con- 
sideration so  as  to  relieve  a  convey- 
ance or  transfer  of  its  voluntary  char- 
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acter,  is  not  within  the  scope  of  this 
annotation  (see,  on  that  point,  12  R. 
C.  L.  §  48) ;  but  it  may  be  observed 
that  cases  like  Magniac  v.  Thompson 
(1833)  7  Pet.  (U.  S.)  348,  8  L.  ed.  709; 
Prewit  V.  Wilson  (1881)  103  U.  S.  22, 
26  L.  ed.  360;  Robertson  v.  Schlotz- 
hauer  (1917)  156  C.  C.  A.  104,'  243 
Fed.  324;  Kerker  v.  Levy  (1910)  140 
App.  Div.  428,  125  N.  Y,  Supp.  357, 
affirmed  in  (1912)  206  N.  Y.  109,  99 
N.  E.  181;  Foley  v.  Reynolds  (1919)  . 
107  Misc.  125,  177  N.  Y.  Supp.  55; 
Bonser  v.  Miller  (1873)  5  Or.  110,  and 
Armstrong  v.  Armstrong  (1918)  100 
Wash.  270,.  170  Pac.  587,— which  up- 
hold a  conveyance  or  transfer  in  con- 
sideration of  marriage  unless  the 
grantee  or  transferee  participated  in, 
or  at  least  had  knowledge,  actual  or 
constructive,  of,  the  debtor's  fraudu- 
lent intent, — are  not  opposed  to  the 
rule  of  the  annotation,  since  they  pro- 


ceed upon  the  assumption  that  mar- 
riage is  a  valuable  consideration. 

Of  course,  cases  like  Yardley  v. 
Torr  (1895)  67  Fed.  857,  Phelps  v. 
Morrison  (1873)  24  N.  J.  Eq.  195,  and 
Coleman  v.  Cocke  (1828)  6  Rand. 
(Va.)  618,  18  Am.  Dec.  757,  in  which 
a  purchaser  in  good  faith  for  a  valu- 
able consideration  from  a  voluntary 
grantee  or  transferee,  without  knowl- 
edge of  the  voluntary  character  of  the 
conveyance  or  transfer  to  the  latter, 
is  protected,  are  beyond  the  scope  of 
the  annotation,  and  are  in  no  way 
opposed  to  the  rule  shown  by  it. 

A  voluntary  conveyance  by  a  hus- 
band to  his  wife  being  without  taint 
of  fraud,  she  will  not  be  affected  by 
his  subsequent  declarations  or  repre- 
sentations in  respect  of  that  property, 
made  to  induce  a  sale  of  goods  to  him, 
if  she  was  ignorant  thereof.  Reese  v. 
Reese  (1893)  157  Pa.  200,  27  Atl.  70. 

G.  H.  P. 


THOMAS  D.  CAMPBELL  et  al.,  Doing  Business  as  Maryland  Orthopedic 

Company,  Appts., 

V. 

JOSEPH  F.  WIREBACK  et  al.,  Doing  Business  as  Pittsburgh  Orthopedic 

Company. 

United  States  Circttit  Court  of  Appeals,  Fourth  Circuit -^November  4,  1920, 

(269  Fed.  372.) 

Copyright  —  advertising  cuts. 

1.  Cuts  produced  for  the  purpose  of  a  catalogue  of  wares  for  sale  are 
the  subject  of  copyright. 

[See  note  on  this  question  beginning  on  page  760.] 


—  in  name  of  partnership  —  validity. 

2.  Application  for  a  copyright  in  the 
name  of  a  partnership  without  desig- 
nating the  members  of  the  firm  does 
not  render  it  void. 

—  failure  to  state  residence. 

3.  Failure  to  state  the  residence  of 
applicant  in  an  application  for  copy- 
right does  not  render  the  copyright 
void. 

Damages  —  assessment  —  copyright 
—  presumption  of  exercise  of  dis- 
cretion. 

4.  A  court  in  assessing  damages  for 


infringement  of  a  copyright  will  be 
presumed  to  have  exercised  the  dis- 
cretion which  the  Copyright  Act  en- 
joins unless  the  contrary  distinctly  ap- 
pears. 

Appeal  —  award  of  damages  for  in- 
fringement of  copyright. 

5.  The  damages  to  be  allowed  for  in- 
fringement of  copyright  are  submitted 
to  the  discretion  of  the  trial  judge, 
when  they  are  indirect  and  not  ca- 
pable of  ascertainment. 
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Appeal  by  defendants  from  a  judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Maryland  (Rose,  J.)  in  favor  of  plain- 
tiffs in  a  suit  brought  to  restrain  further  infringement  of  plaintiffs'  copy- 
right, and  for  damages.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knapp,  Circuit  The  proper  formalities  for  obtaining 
Judge,  and  Smith  and  Watkins,  Dis-     copyright  protection  were  substantial- 


trict  Judges. 

Messrs.  Arthur  P.  Greeley  and 
Horace  P.  Whitworth  for  appellants, 

Messrs.  Edward  A.  Lawrence  and 
A.  Taylor  Smith,  for  appellees : 

Trade  catalogues  containing  pic- 
torial representations  or  cuts  of  arti- 
cles of  manufacture  are  proper  sub- 
jects for  copyright  protection. 

Grace  v.  Newman,  L.  R.  19  Eq.  623, 
44  L.  J.  Ch.  N.  S.  298,  7  Eng.  Rul,  Cas. 
86 ;  Maple  v.  Junior  Army  &  N.  Stores, 
L.  R.  21  Ch.  Div.  369,  52  L.  J.  Ch.  N.  S. 
67,  47  L.  T.  N.  S.  589,  31  Week.  Rep.  70; 
L.  A.  Westermann  Co.  v.  Dispatch 
Printing  Co.  249  U.  S.  100,  63  L.  ed. 
499,  39  Sup.  Ct  Rep.  194;  Bleistein  v. 
Donaldson  Lithographing  Co.  188  U. 
S.  239,  47  L.  ed.  460,  23  Sup.  Ct.  Rep. 
298;  J.  H.  White  Mfg.  Co.  v.  Shapiro, 
227  Fed.  957 ;  Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.  189  Fed.  90; 
National  Cloak  &  Suit  Co.  v.  Kaufman, 
189  Fed.  215;  Stecher  Lithographic  Co. 
V.  Dunston  Lithograph  Co.  233  Fed. 
601;  National  Cloak  &  Suit  Co.  v. 
Standard  Mail  Order  Co.  191  Fed.  528; 
Chautauqua  School  v.  National  School, 
151  C.  C.  A.  227,  238  Fed.  151. 

Defendants  are  not  only  infringers, 
but  the  most  barefaced  and  uncon- 
scionable pirates  who  have  ever  ap- 
peared in  the  field  of  copyright. 

Bleistein  v.  Donaldson  Lithograph* 
ing  Co.  188  U.  S.  239,  47  L.  ed.  460,  23 
Sup.  Ct.  Rep.  298;  Drone,  Copyright, 
212;  Henderson  v.  Tompkins,  60  Fed. 
758. 

Cuts  contained  in  and  forming  part 
of  a  book  or  catalogue  need  not  be  sep- 
arately registered  in  the  Patent  Office 
as  prints. 

Hardacre  v.  Armstrong,  21  Times  L. 
R.  189;  13  C.  J.  p.  1110;  Mail  &  Express 
Co.  v.  Life  Pub.  Co.  113  C.  C.  A.  377, 
192  Fed.  899;  Da  Prato  Statuary  Co. 
v.  Giuliani  Statuary  Co.  189  Fed.  90; 
Dam  v.  Kirk  La  Shelle  Co.  41  L.R.A. 
(N.S.)  1002,  99  C.  C.  A.  392,  175  Fed. 
902,  20  Ann.  Cas.  1173;  New  Fiction 
Pub.  Co.  V.  Star  Co.  220  Fed.  994; 
Lydiard-Peterson  Co.  v.  Woodman,  123 
C.  C.  A.  243,  204  Fed.  921 ;  L.  A.  Wes^ 
termann  Co.  v.  Dispatch  Printing  Co. 
147  C.  C.  A.  417,  233  Fed.  609. 


ly  observed. 

Scribner  v.  Clark,  50  Fed.  473; 
Werckmeister  v.  Spring  Lithographing 
Co.  63  Fed.  808 ;  Bleistein  v.  Donaldson 
Lithographing  Co.  188  U.  S.  239,  47  L. 
ed.  460,  23  Sup.  Ct.  Rep.  298;  Cal- 
laghan  v.  Myers,  128  U-  S.  617,  32  L. 
ed.  547,  9  Sup.  Ct.  Rep.  177;  Burrow- 
Giles  Lithographic  Co.  v.  Sarony,  111 
U.  S.  53,  54,  28  L.  ed.  349,*350,  4  Sup. 
Ct.  Rep.  279;  Bentley  v.  Tibbals,  188 
C.  C.  A.  489,  223  Fed.  247;  Stecher 
Lithographic  Co.  v.  Dunston  Litho- 
graph Co.  233  Fed.  601. 

The  court  below  properly  exercised 
its  discretion,  as  conferred  by  §  25  of 
the  Copyright  Act,  in  the  final  decree, 
by  granting  plaintiffs  $1  for  each  of 
the  4,000  copies  of  the  infringing  cata* 
logue. 

L.  A.  Westermann  Co.  v.  Dispatch 
Printing  Co.  249  U.  S.  100,  63  L.  ed. 
499,  39  Sup.  Ct.  Rep.  194;  Journal  Pub. 
Co.  v.  Drake,  118  C.  C.  A.  46,  199  Fed. 
572;  Bowker,  Copyright,  p.  264;  S.  E. 
Hendricks  Co.  v.  Thomas  Pub.  Co.  154 
C.  C.  A.  629,  242  Fed.  37;  Turner- 
Dahnken  v.  Crowley,  164  C.  C.  A.  589^ 
252  Fed.  749 ;  Insurance  Press  v.  Ford 
Motor  Co.  167  C.  C.  A.  216,  255  Fed. 
896. 

Knapp,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

In  the  court  below  the  appellees 
were  plaintiffs  and  the  appellants 
defendants ;  they  will  be  so  designat- 
ed in  this  opinion.  The  material 
facts  are  not  in  dispute  and  may  be 
summarized  as  follows: 

Plaintiffs  are  partners  doing  busi- 
ness at  Pittsburgh,  Pennsylvania, 
under  the  firm  name  of  Pittsburgh 
Orthopedic  Company.  For  some 
years  they  have  been  engaged  in  the 
manufacture  of  orthopedic  devices, 
including  an  "extension  shoe"  pat- 
ented by  the  plaintiff  Wireback,  and 
have  built  up  a  large  and  valuable 
trade.  Their  products  are  sold  by 
mail  order  and  by  traveling  sales- 
men, and  in  both  methods  they  make 
use    of    illustrated    catalogues,    of 
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which  two  appear  to  have  been  is- 
sued, one  in  1911  and  another  in 
1916,  and  whidi  were  copyrighted 
in  those  years  respectively.  These 
catalogues  are  of  considerable  ar- 
tistic merit;  they  are  printed  on 
tinted  paper  of  fine  quality,  and  the 
original  drawings  from  which  the 
cuts  are  reproduced  were  made  by 
persons  especially  skilled  in  work  of 
that  kind. 

One  of  the  salesmen  employed  by 
plaintiffs  was  C.  Russell  Cox.  He 
had  a  relative  at  Barton,  Maryland, 
by  the  name  of  Hoffa,  whom  he  vis- 
ited in  the  early  part  of  1918.  Be- 
lieving the  World  War  would  create 
a  great  demand  for  artificial  limbs, 
they  agreed  to  go  into  the  business 
of  making  them,  under  the  firm 
name  of  Maryland  Orthopedic  Com- 
pany ;  Hoffa  furnishing  the  capital, 
and  Cox  the  experience.  Thereupon 
Cox  left  the  plaintiffs'  service  and 
proceeded  to  get  up  a  catalogue  for 
the  new  concern.  Among  other 
things  he  went  to  the  Pittsburgh  en- 
graver, who  had  made  the  cuts  for 
plaintiffs  from  the  artists'  drawings, 
and  arranged  for  copies  of  some  of 
the  copyrighted  cuts,  including  those 
of  the  extension  shoe.  For  some 
reason,  however.  Cox  seems  to  have 
dropped  out  about  the  time  opera- 
tions were  commenced,  and  the 
business  was  actually  carried  on  by 
the  present  defendants.  There  is  no 
doubt,  as  the  trial  court  finds,  that  ^ 
they  intended  "to  make  and  sell 
goods  just  like  those  of  the  plain- 
tiffs ;"  and  the  fact  of  infringement, 
if  the  cuts  in  question  were  properly 
copyrighted,  is  not  open  to  dispute. 

In  April,  1919,  this  suit  was 
brought  to  restrain  the  further  in- 
fringement of  plaintiffs'  copyrights 
and  for  damages.  The  decree  of  the 
court  below  grants  the  injunction 
prayed  for  and  awards  damages  in 
the  sum  of  $4,000. 

It  is  contended  here,  first,  that  the 
cuts  reproduced  in  defendants'  cat- 
alogue are  not  copyrightable  matter, 

but  this  contention 

^d^e'SSIil  cut..  If  refuted  by  abun- 

dant  authority.     It 
is  sufficient  to  cite  L.  A.  Westermann 
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Co.  v.  Dispatch  Printing  Co.  249  U. 
S.  100,  63  L.  ed.  499,  39  Sup.  Ct. 
Rep.  194,  in  which  the  Supreme 
Court  assumes  the  validity  of  a 
copyright  of  pictorial  illustrations 
of  styles  in  women's  apparel,  and 
which  therefore  seems  controlling  of 
the  instant  case.  Among  other 
cases  of  like  import,  and  directly  in 
point,  are  Bleistein  v.  Donaldson 
Lithographing  Co.  188  U,  S.  239,  47 
L.  ed.  460,  23  Sup.  Ct.  Rep.  298, 
which  sustains  a  copyright  on  circus 
posters  showing  groups  of  perform- 
ers ;  Da  Prato  Statuary  Co.  v.  Giuli- 
ani Statuary  Co.  (C.  C.)  189  Fed. 
90,  holding  that  a  catalogue  of  cuts 
of  pieces  of  statutary  was  copyright- 
able; J.  H.  White  Mfg.  Co.  v.  Sha- 
piro (D.  C.)  227  Fed.  957,  sustain- 
ing the  copyright  of  a  catalogue 
containing  cuts  of  lighting  fixtures ; 
and  Stecher  Lithographic  Co.  v. 
Dunston  Lithograph  Co.  (D.  C.) 
233  Fed.  601,  upholding  the  copy- 
right of  chromos  or  lithographs  of 
certain  vegetable  products.  Bear- 
ing in  mind  that  plaintiffs'  cuts  are 
made  from  drawings  which  "were 
originally  designed  and  prepared  by 
persons  of  skill  and  artistic  capac- 
ity," as  the  court  below  finds,  the 
case  in  hand  comes  clearly  within 
the  rule  which  we  believe  to  be  stat- 
ed correctly  in  Weil  on  Copyright 
Law,  p.  226,  as  follows:  "A  mere 
advertisement  of  a  bare  list  of  ar- 
ticles, prices,  or  facts  would  seem 
not  copyrightable.  It  would  lack 
the  minimum  of  originality  neces- 
sary for  copyright.  On  the  other 
hand,  catalogues  and  other  adver- 
tisements, having  originality  or  a 
quasi  artistic  character,  are  copy- 
rightable. It  requires  very  little 
originality  indeed  to  render  pro- 
posed advertising  matter  copyright- 
able." 

It  is  further  contended  that  no  ac- 
tion can  be  maintained  on  plaintiffs' 
copyrights  because  they  were  not 
registered  in  accordance  with  the 
Copyright  Law.  The  only  defects 
alleged  are  in  the  applications  for 
the  copyrights  of  1911  and  1916.  In 
the  former,  the  Pittsburgh  Ortho- 
pedic   Company,    without    naming 
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the  persons  composing  that  firm,  is 
given  as  the  applicant  and  author, 
and  "no  statement  is  made  as  to 
whether  the  author  is  native  born  .or 
naturalized  citizen  or  permanent 
resident  of  the  United  States;"  in 
the  latter  the  Pittsburgh  Orthopedic 
Company  is  likewise  named  as  ap- 
plicant and  author,  and  the  country 
of  which  the  author  is  a  citizen  or 
subject  is  stated  to  be  "U.  S.  A."  It 
is  therefore  said  that  the  first  ap- 
plication omits  an  essential  state- 
ment, while  the  second  contains  a 
misstatement,  because  a  partner- 
ship cannot  be  a  citizen.  These  ob- 
jections are  extremely  technical, 
-In  name  of  f^d  especially  so  as 
""r/?.t"****^       there  is  no  question 

validity.  jj^^^    ^jj    ^j^^    pj^.^^ 

tiffs  were  in  fact  citizens  of  the 
United  States.  That  a  partnership 
may  obtain  a  copyright  in  the  firm 
name,  even  if  that  name  indicate  a 
corporation,  seems  to  be  assumed, 
if  not  directly  held,  in  a  number  of 
cases.  Bleistein  v.  Donaldson  Litho- 
graphing Co.  188  U.  S.  239,  47  L.  ed. 
460,  23  Sup.  Ct.  Rep.  298 ;  Callaghan 
v.  Myers,  128  U.  S.  617,  32  L.  ed. 
547,  9  Sup.  Ct.  Rep.  177;  Burrow- 
Giles  Lithographic  Co.  v.  Sarony, 
111  U.  S.  53,  28  L.  ed.  349,  4  Sup. 
Ct.  Rep.  279;  Scribner  v.  Clark  (C. 
C.)  50  Fed.  473;  Stecher  Litho- 
graphic Co.  V.  Dunston  Lithograph 
Co.  (D.  C.)  233  Fed.  601.  And  no 
decision  of  contrary  import  has  been  t 
brought  to  our  attention.  Indeed, 
the  practice  of  using  the  firm  name, 
when  a  partnership  applies  for  a 
copyright,  appears  to  be  rather  com- 
mon. Even  the  defendants  copy- 
righted their  catalogue  in  the  name 
of  Maryland  Orthopedic  Company. 
As  to  the  matter  of  citizenship,  it 
is  enough  to  say  that  there*  is  no 
statutory  requirement  for  the  inclu- 
sion of  a  statement  of  citizenship  or 
domicil  in  the  application  for  copy- 
right ;  nor,  so  far  as  we  are  advised, 
was  such  a  statement  required  by 

any  rule  of  the  reg- 
ister's office  in  1911, 
when  plaintiffs'  first 
application  was  filed.  And  the  rule 
adopted  in  1913  and  since  in  force 


»fallnre  to  state 
residence. 


prescribes  merely  refusal  of  regis- 
tration as  the  penalty  for  its  non- 
observance.  We  are  therefore  con- 
strained to  hold,  without  arguing 
the  point,  that  the  acceptance  of 
plaintiffs'  applications  operated  as 
a  waiver  of  the  administrative  reg- 
ulation, if  in  fact  it  was  not  strictly 
observed,  and  that  the  action  of  the 
register  in  issuing  to  them  the  cer- 
tificates of  registration  cannot  be 
collaterally  attacked  in  this  proceed- 
ing. In  short,  we  are  of  opinion 
that  plaintiffs  have  substantially 
complied  with  the  statute,  and  that 
the  copyrights  obtained  by  them  are 
entitled  to  full  protection. 

The  remaining  contention  is 
based  on  the  award  of  damages.  It 
appears  that  defendants  prepared  a 
catalogue  of  their  appliances,  in- 
cluding the  infringing  cuts,  and  had 
4,000  copies  printed.  Of  these  some 
750  had  been  distributed  at  the  time 
of  the  trial ;  the  others  were  still  in 
their  possession.  In  the  opinion  of 
the  court  below  all  that  is  said  on 
the  question  of  damages  is  this: 
"The  plaintiffs  are  entitled  to  an  in- 
junction, and  to  a  decree  for  the 
statutory  $1  for  each  of  the  infring- 
ing copies  found  in  defendants'  pos- 
session, and  for  the  destruction  of 
such  copies." 

This  is  claimed  to  show  that  dam- 
ages were  assessed  at  $4,000,  not  in 
the  exercise  of  discretion,  but  mere- 
ly on  the  basis  of  the*  number  of 
catalogues  which  defendants  had 
printed,  and  therefore  that  it  is  not 
an  award  of  "such  damages  as  to 
the  court  shall  appear  to  be  just,*^ 
as  the  statute  provides.  We  do  not 
so  construe  the  award.  The  lan- 
guage is  perhaps  a  little  ambigu- 
ous, but  the  meaning  and  intent  are 
not  uncertain.  The  court  is  pre- 
sumed to  know  the  provisions  of  the 
Copyright  Act,  and 
to  have  exercised  as"?s*nT^t- 
the  discretion  which  f  "£rJrif,!V.7«  «* 

-      .  .  presainptlon  or 

that       act       enjoins,     exercise   of 

and  the  award  must  ^*-«'-^^"«°- 
therefore   be   accepted,   unless   the 
contrary  distinctly  appears,  as  ex- 
pressing its  deliberate  judgment  of 
what  is  just  under  the  facte  and 
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circumstances  developed  at  the  trial. 
In  such  a  case  as  this,  where  the 
damages  are  indirect  and  not  ca- 
pable of  ascertainment,  the  com- 
pensation which  the  copyright  pro- 
prietor shall  receive  for  the  injuries   ' 

caused  *  by  the  in- 
Qf^^^imaffeii^'for  fringcr  is  commit- 
infriBvement  of  tcdio  the  discrction 

of  the  trial  judge. 
This  is  distinctly  held  in  L.  A.  West- 
ermann  Co.  v.  Dispatch  Printing  Co. 
249  U.  S.  100,  63  L.  ed.  499,  39  Sup. 
Ct.  Rep.  194,  in  which  the  Supreme 
Court  says,  at  page  106 :  "The  fact 
that  these  damages  are  to  be  'in  lieu 
of  actual  damages'  shows  that  some- 
thing other  than  actual  damages  is 
intended, — ^that  another  measure  is 
to  be  applied  in  making  the  assess- 
ment. ...  In  other  words,  the 
court's  conception  of  what  is  just  in 
the  particular  case,  considering  the 
nature  of  the  copyright,  the  circum- 
stances of  the  infringement,  and  the 
like,  is  made  the  measure  of  the 
damages  to  be  paid,  but  with  the  ex- 
press qualification  that  in  every  case 
the  assessment  must  be  within  the 
prescribed  limitations;  that  is  to 
say,  neither  more  than  the  max- 
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imum  nor  less  than  the  minimum. 
Within  th^se  limitations  the  court's 
discretion  and  sense  of  justice  are 
controlling,  but  it  has  no  discretion 
when  proceeding  under  this  provi- 
sion to  go  outside  of  them." 

We  are  unable  to  find  any  abuse 
of  discretion  in  making  the  award 
under  review,  and  this  conclusion  is 
supported  by  the  fact  that  no  counsel 
fees  were  allowed,  as  might  have 
been  done.  The  case  is  an  aggravat- 
ed one  in  many  ways,  and  the  dam- 
ages inflicted  by  the  unconscionable 
conduct  of  defendants  are  properly 
measured,  as  the  quoted  decision 
holds,  by  "the  court's  conception  of 
what  is  just." 

Affirmed. 


NOTE. 

The  right  to  protection  against  ap- 
propriation of  advertising  matter  or 
methods  is  the  subject  of  the  annota- 
tion following  Benjamin  F.  Crump 
Co.  V.  Lindsay,  post,  760.  For  adver- 
tising matter  as  the  subject  of  copy- 
right, see  subdivision  III.  of  that  an- 
notation. 


BENJAMIN  T.  CRUMP  COMPANY,  Appt., 

V. 

J.  L.  LINDSAY. 

Virginia  Supreme  Court  of  Appeals -^  June  23,  '1921, 

(_  Va.  — ,  107  S.  E.  679.) 

Unfair  trade  —  reproducing  catalogue  —  injunction. 

1.  The  reproduction  by  a  merchant  of  uncopy righted  matter  from  his 
competitor's  catalogue  will  not  be  enjoined  as  unfair  competition  where 
it  would  have  no  effect  of  misleading  persons  who  proposed  to  buy  the 
goods  of  such  competitor. 

[See  note  on  this  question  beginning  on  page  760.]  - 

—  elements  —  what  are. 

2.  The  essential  element  of  unfair 
trading  is  deception  by  means  of 
which  goods  of  one  dealer  are  palmed 
off  as  those  of  another,  whereby  the 
buyer  is  deceived  and  the  seller  re- 
ceives the  profits  which,  but  for  such 


deception,  he  would  not  have  received. 
[See  26  R.  C.  L.  875.] 

Injunction  —  violation  of  ethical  rules. 

3.  Courts  have  no  power  to  prevent 
breaches  of  ethical  rules  which  violate 
no  law. 
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Appeal  by  plaintiff  from  a  decree  of  the  Chancery  Court  of  the  City  of 
Richmond  (Moncure,  J.),  dismissing  a  bill  filed  to  enjoin  defendant  from 
issuing  or  using  its  catalogues  in  its  business,  and  to  recall  copies  which 
have  already  been  issued.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R  W.  Carrington,  for  appellant:         Mawman  V/  Tegg,  2  Russ.  Ch.  385,  38 
Plaintiff's   catalogue  is  its  private     Eng.  Reprint,  380. 


message  to  the  trade,  and  as  such  con- 
stitutes a  business  commodity  which 
is  property  and  entitled  to  the  protec- 
tion of  a  court  of  equity. 

Hunt  V.  New  York  Cotton  Exch.  205 
U.  S.  322,  51  L.  ed.  821,  27  Sup.  Ct. 
Rep.  539;  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236,  49  L. 
ed.  1031,  25  Sup.  Ct.  Rep.  637;  Blei- 
stein  V.  Donaldson  Lithographing  Co. 
188  U.  S.  239,  47  L.  ed.  460,  23  Sup.  Ct. 
Rep.  298 ;  National  Teleg.  News  Co.  v. 
Western  U.  Teleg.  Co.  60  L.R.A.  805,  56 
C.  C.  A.  198,  119  Fed.  294;  F.  W.  Dodge 
&  Co.  V.  Construction  Information  Co. 
183  Mass.  66,  60  L.R.A.  810,  97  Am.  St. 
Rep.  412,  66  N.  E.  204;  Kiernan  v. 
Manhattan  Quotation  Teleg.  Co.  50 
How,  Pr.  196;  Lewis  v.  Fullarton,  2 
Beav.  6,  48  Eng.  Reprint,  1080,  8  L.  J. 
Ch.  N.  S.  291,  3  Jur.  669;  Morris  v. 
Wright,  L.  R.  5  Ch.  277,  22  L.  T.  N.  S. 
78,  18  Week.  Rep.  327;  Kelly  v.  Mor- 
ris, L.  R.  1  Eq.  Cas.  696,  35  L.  J.  Ch. 
N,  S.  423,  14  L.  T.  N.  S.  222,  14  Week. 
Rep.  496,  7  Eng.  Rul.  Cas.  102. 

The  fact  that  plaintiff's  catalogue  is 
not  copyrighted,  or  subject  to  being 
copyrighted,  should  not  affect  its  right 
to  demand  protection  in  a  court  of 
equity. 

Donaldson  v.  Beckett,  2  Bro.  P.  C. 
129,  1  Eng.  Reprint,  837;  Holmes  v. 
Hurst.  174  U.  S.  82,  43  L.  ed.  904,  19 
Sup.  Ct.  Rep.  606;  Tompkins  v.  Hal- 
leck,  133  Mass.  32,  43  Am.  Rep.  480; 
Aronson  v.  Baker,  43  N.  J.  Eq.  365,  12 
Atl.  177;  International  News  Service 
V.  Associated  Press,  248  U.  S.  215,  63 
L.  ed.-211,  2  A.L.R.  293,  39  Sup.  Ct. 
Rep.  68;  6  R.  C.  L.  1108. 

The  acts  charged  and  proved  to  have 
been  committed  by  defendant  consti- 
tute ''unfair  competition,^'  and  plaintiff 
is  entitled  to  the  relief  sought  on  that 
ground  alone,  aside  from  any  other 
consideration. 

International  News*  Service  v.  Asso- 
ciated Press,  248  U.  S.  215,  63  L.  ed. 
211,  2  A.L.R.  293,  39  Sup.  Ct.  Rep.  68. 

The  court  should  issue  an  injunction 
restraining  the  defendant  further 
issuing,  or  in  any  way  using,  its  cata- 
logue in  connection  with  its  business, 
and  see  that  such  catalogues  that  have 
been  sent  out  to  the  trade  are  recalled. 


Messrs.  J.  P.  Sadler  and  S.  S. 
PattesoHy  for  appellee : 

The  law  of  unfair  oompetition  is  not 
applicable,  and,  defendant  "having 
done  no  unlawful  act,  plaintiff  is  not 
entitled  to  the  relief  prayed  for. 

Nims,  Unfair  Competition,  2d  ed. 
557;  Hopkins,  Trademarks,  3d  ed.  p. 
261;  Goodyear's  India  Rubber  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Co.  128  U. 
S.  598,  82  L.  ed.  535,  9  Sup.  Ct.  Rep. 
166;  Photoplay  Pub.  Co.  v.  La  Verne 
Pub.  Co.  261  Fed.  428;  Hamilton  Mfg. 
Co.  V.  Tubbs  Mfg.  Co.  —  C.  C.  A.  — , 
216  Fed.  410;  Baker  v.  Selden,  101  U. 
S.  106,  25  L.  ed.  841;  Lamb  v.  Grand 
Rapids  School  Furniture  Co.  39  Fed. 
474;  J.  L.  Mott  Iron  Works  v.  Clow,  27 
C.  C.  A.  250,  53  U.  S.  App.  461,  82  Fed. 
316;  Jewelers'  Mercantile  Agency  v. 
Jewelers'  Weekly  Pub.  Co.  155  N.  Y. 
241,  41  L.R.A.  846,  63  Am.  St.  Rep.  666, 
49  N.  E.  872;  Potter  Drug  &  Chemical 
Corp.  V.  Pasfield  Soap  Co.  102  Fed.  490 ; 
Van  Kannel  Revolving  Door  Co.  v. 
American  Revolving  Door  Co.  131 
C.  C.  A.  650,  215  Fed.  582;  Perl- 
berg  V.  Smith,  70  N.  J.  Eq.  638, 
62  Atl.  442;  38  Cyc.  774;  Luray 
Caverns  Co.  v.  Kauffman,  112  Va.  725, 
38  L.R.A.(N.S.)  1207,  72  S.  E.  709; 
Stein  V.  Morris,  120  Va.  890,  91  S.  E. 
177 ;  Berkeley  v.  Smith,  27  Gratt.  892. 

Prentis,  J.,  delivered  the  opinion 
of  the  court: 

The  undisputed  facts  of  this  case 
are  that  the  appellant,  Benjamin  T. 
Crump  Company,  Incorporated,  and 
the  appellee,  J.  L.  Lindsay,  Incor- 
porated, are  competitors  in  the  busi- 
ness of  selling  automobile  acces- 
sories. They  are  jobbers,  who  buy 
their  goods  from  the  same  manufac- 
turers, and  distribute  them  in  the 
same  territory.  About  July  1, 1919, 
the  Crump  Company  issued  its  cata- 
logue, designated  as  catalogue  No. 
3,  and  about  September,  1920,  the 
Lindsay  Company  issued  its  cata- 
logue, designated  as  catalogue  No. 
20.  The  appellant  alleges  that  it 
discovered  in  the  latter  part  of 
September,  1920,  that  the  catalogue 
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of  the  Lindsay  Company  included 
about  seventy  pages  which  were 
photographic  copies  of  pages  in  the 
appellant's  cat^ogue.  The  bill 
charges  that  this  constitutes  unfair 
competition,  seeks  to  enjoin  the 
Lindsay  Company  from  issuing  or 
using  its  catalogue  in  its  business* 
and  to  have  those  copies  which  have 
already  been  issued  recalled. 

There  were  both  an  original  and 
an  amended  bill,  and,  the  defendant 
having  failed  to  plead,  answer,  or 
demur,  the  case  was  heard  upon  the 
bill  taken  for  confessed,  and  upon 
certain  depositions  taken  by  the 
complainant.  The  trial  court  re- 
fused to  grant  the  injunction  or  the 
relief  prayed  for,  and  dismissed  the 
bill. 

It  is  admitted  by  the  appellant 
that  until  the  recent  decision  of  In- 
ternational News  Service  v.  Asso- 
ciated Press,  248  U.  S.  215,  63  L.  ed. 
211,  2  A.L.R.  293,  39  Sup.  Ct.  Rep. 
68,  the  established  doctrine  was 
that,  in  order  to  justify  a  court  of 
equity  in  granting  an  injunction  to 
r^rain  unfair  competition,  the 
acts  complained  of  must  be  of  such 
a  nature  as  to  be  likely  to  deceive 
the  public,  or  to  amount  to  an  at- 
tempt to  pass  off  one  man's  business 
or  merchandise  as  that  of  another, 
and  that  this  was  essential  in  order 
to  constitute  unfair  competition.  It 
is,  however,  urged  and  argued  with 
vigor  and  abili^  that  since  that  de- 
cision this  doctrine  relied  upon  by 
the  defendant  is  no  longer  binding. 
It  is  claimed  that  the  law  of  unfair 
competition,  considered  apart  from 
any  questions  of  copyright,  patents, 
trademarks,  tradenames,  and  the 
like,  is  of  very  recent  development 
and  is  now  in  the  process  of  growth 
and  evolution.  That  the  doctrine  is 
in  process  of  evolution  is  true,  but 
we  do  not  think  the  case  referred 
to  has  overruled  or  discarded  all 
previous  limitations  of  the  rule. 
That  was  a  controversy  between  the 
International' News  Service  and  the 
Associated  Press.  The  complaint  of 
the  Associated  Press  was  that  its 
rival  in  business  took  advantage  of 
it  by  pirating  its  news  which  had 
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been  gathered  at  great  expense,  and 
published  it  as  its  own ;  that  it  was 
able  to  do .  so  by  reason  of  the  fact, 
as  expressed  by  the  court,  that 
"most  of  the  foreign  news  reaches 
this  country  at  the  Atlantic  sea- 
board, principally  at  the  city  of  New 
York,  and  because  of  this,  and  of 
time  differentials,  due  to  the  earth's 
rotation,  the  distribution  of  news 
matter  throughout  the  country  is 
principally  from  east  to  west;  and, 
since  in  speed  the  telegraph  and 
telephone  easily  outstrip  the  rota- 
tion of  the  earth,  it  is  a  simple  mat- 
ter for  defendant  to  take  complain- 
ant's news  from  bulletins  or  early 
editions  of  complainant's  members 
in  the  eastern  cities,  and  at  the  mere 
cost  of  telegraphic  transmission 
cause  it  to  be  published  in  western 
papers  issued  at  least  as  early  as 
those  served  by  complainant.  Be- 
sides this,  and  irrespective  of  time 
di^erentials,  irregularities  in  tele- 
graphic transmission  on  different 
lines,  and  the  normal  consumption 
of  time  in  printing  and  distribut- 
ing the  newspaper,  result  in  permit- 
ting pirated  news  to  be  placed  in 
the  hands  of  defendant's  readers 
sometimes  simultaneously  with  the 
service  of  competing  Associated 
Press  papers ;  occasionally  even  ear- 
lier." 

The  question  there  was  whether 
the  Associated  Press,  whose  sole 
business  was  the  furnishing  of  news 
to  its  members,  and  which  had 
gathered  general  information  and 
news  at  great  expenditure  of  money, 
time,  and  labor,  for  the  purpose  of 
subsequent  publication  through  the 
press,  has  such  an  interest  therein 
as  may  be  protected  from  interfer- 
ence,'and  the  court  said  that,  while 
it  had  been  raised  many  times,  it 
had  never,  perhaps,  been  raised  in 
the  precise  form  in  which  it  was 
there  presented.  Tl-eating  the  case 
as  one  of  unfair  competition,  it  was 
held  that  the  news  which  the  Asso- 
ciated Press  had  acquired  at  a  sub- 
stantial cost  could  be  sold  fairly  at 
a  substantial  profit,  and  that  its 
chief  competitor  in  business,  who 
was  misappropriating  it  for  the  pur- 
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pose  of  disposing  of  it  for  its  own 
profit  and  to  the  disadvantage  of 
the  complainant,  could  not  be  heard 
to  say  that  it  is  too  fugitive  or  eva- 
nescent to  be  regarded  as  property. 
It  was  held  that  such  news  had  all 
the  attributes  of  property  necessary 
for  determining  that  a  misappro- 
priation of  it  by  a  competitor  is  un- 
fair competition  because  contrary  to 
good  conscience.  The  controlling 
idea  of  the  court  is  thus  expressed : 
"Stripped  of  all  disguises,  the  proc- 
ess amounts  to  an  unauthorized  in- 
terference with  the  normal  opera- 
tion of  complainant's  legitimate 
business  precisely  at  the  point 
where  the  profit  is  to  be  reaped,  in 
order  to  divert  a  material  portion 
of  the  profit  from  those  who  have 
earned  it  to  those  who  have  not,  with 
special  advantage  to  defendant  in 
the  competition  because  of  the  fact 
that  it  is  not  burdened  with  any 
part  of  the  expense  of  gathering  the 
news.  The  transaction  speaks  for 
itself,  and  a  court  of  equity  ought 
not  to  hesitate  long  in  characteriz- 
ing it  as  unfair  competition  in  busi- 
ness." 

It  must  be  borne  in  mind  £hat  the 
subject  of  that  controversy  was  the 
right  to  sell  such  news,  for  publica- 
tion ;  news  itself  being  the  commod- 
ity from  which  both  the  litigant 
parties  derived  their  profit.  Even 
there,  however,  the  court  was  care- 
ful to  say  this :  "It  is  to  be  observed 
that  the  view  we  adopt  does  not  re- 
sult in  giving  to  complainant  the 
right  to  monopolize  either  the  gath- 
ering or  the  distribution  of  the 
news,  or,  without  complying  with 
the  Copyright  Act  [U.  S.  Comp. 
Stat.  §§  9517-9524,  9530-9584,  2 
Fed.  Stat.  Anno.  2d  ed.  p.  544],  to 
prevent  the  reproduction  of  its  news 
articles,  but  only  postpones  partici- 
pation by  complainant's  competitor 
in  the  processes  of  distribution  and 
reproduction  of  news  that  it  has  not 
gathered,  and  only  to  the  extent  nec- 
essary to  prevent  that  competitor 
from  reaping  the  fruits  of  complain- 
ant's efforts  and  expenditure,  to  the 
partial  exclusion  of  complainant, 
and  in  violation  of  the  principle  that 


underlies  the  maxim,  "sic  utere  tuo/ 
etc." 

The  news  not  being  copyrighted, 
its  use  by  the  pubUc  after  its  publi- 
cation was  not  restrained,  and  the 
injunction  restrained  the  competing 
company  from  using  it  only  so  long 
as  it  had  special  value  as  news*  All 
other  persons  *who  were  not  com- 
petitors might  freely  utilize  it  from 
the  moment  of  its  first  publication. 
The  court  distinctly  recognized  the 
unbroken  line  of  decisions  relating 
to  unfair  competition  between  trad- 
ers, and  sanctioned  the  general 
doctrine,  characteristic  of  this  class 
of  cases,  that  there  is  no  unfair 
conrpetition  unless  the  defendant 
attempts  to  palm  off  its  goods  as 
those  of  the  complainant,  distin- 
guishing that  case  from  the  usual 
controversies  between  traders,  be- 
cause the  news  matter  was  itself  the 
material  from  which  the  two  com- 
peting parties  were  endeavoring  to 
profit,  expressing  this  idea  in  this 
way:  "Regarding  news  matter  as 
the  mere  material  from  which  these 
two  competing  parties  are  endeavor- 
ing to  make  money,  and  treating  it, 
therefore,  as  quasi  property  for  the 
purposes  of  their  business,  because 
they  are  both  selling  it  as  such,  de- 
fendant's conduct  differs  frdm  the 
ordinary  case  of  unfair  competition 
in  trade  principally  in  this, — ^that, 
instead  of  selling  its  own  goods  as 
those  of  complainant,  it  substitutes 
misappropriation  in  the  place  of 
misrepresentation^  and  sells  com- 
plainant's goods  as  its  own." 

A  consideration  of  these  expres- 
sions and  of  the  subject-matter  of 
that  controversy  shows  how  remote 
that  case  is  from  this.  While  the 
present  case  is  one  of  first  impres- 
sion in  this  state,  there  have  been 
very  many  cases  in  other  jurisdic- 
tions involving  similar  questions. 
Because  of  this  it  is  deemed  advis- 
able to  emphasize  the  guiding  rule 
as  well  as  to  cite  several  of  the  cases 
which  are  considered  most  perti- 
nent. 

Here  it  is  observed  that  the  griev- 
ance is  the  copying  of  parts  of  a 
competing     merchant's     catalogue^ 
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which  is  a  mere  advertisement,  com- 
mending goods  which  both  had  the 
right  to  sell.  It  is  impossible  to 
formulate  a  general  rule  or  defini- 
tion from  which  it  may  be  accurate- 
ly determined  what  is  fair  competi- 
tion and  what  is  not^  for  at  last  each 
<jase  must  depend  for  its  correct 
solution  on  its  own  peculiar  facts 
^nd  circumstances. , 

In  26  R.  C.  L.  875,  unfair  com- 
petition is  thus  defined:  "Unfair 
-competition  ordinarily  consists  in 
the  simulation  by  one  person,  for 
the  purpose  of  deceiving  the  public, 
of  the  name,  symbols,  or  devices  em- 
ployed by  a  business  rital,  or  the 
4Substitution  of  th^  goods  or  wares 
of  one  person  for  those  of  another, 
thus  falsely  inducing  the  purchase  of 
liis  wares  and  thereby  obtaining  for 
himself  the  benefits  properly  belong- 
ing to  his  competitor.  The  rule  is 
generally  recognized  that  no  one 
shall,  by  imitation  or  unfair  device, 
induce  the  public  to  believe  that  the 
goods  he  offers  for  sale  are  the  goods 
of  another,  and  thereby  appropriate 
to  himself  the  value  of  the  reputa- 
tion which  the  other  has  acquired 
for  his  own  product  or  merchan- 
dise." 

This  is  a  fair  statement  from 
Hopkins  on  Trademarks,  Trade- 
names &  Unfair  Competition,  3d  ed. 
§  2:  "Unfair  competition  consists 
in  passing  off  one's  goods  as  the 
goods  of  another,  or  in  otherwise 
securing  patronage  that  should  go 
to  another,  by  false  repi-esentations 
that  lead  the  patron  to  believe  that 
he  is  patronizing  the  other  person. 
It  is  of  vital  importance  to  healthy 
business  conditions  that  such  com- 
petition should  be  suppressed.  It  is 
equally,  important,  however,  that 
fair  competition  shall  not  be  inter- 
fered with.  Whether  the  competi- 
tive acts  complained  of  are  fair  or 
unfair  is  the  controlling  issue  in 
€ach  litigated  case." 

The  courts  of  equity  can  certainly 
be  relied  on  to  extend  their  protec- 
tion to  the  legitimate  trader  and 
protect  him  from  unfair  competi- 
tion, however  new  and  subtle  the 
efforts  may  be  on  the  part  of  a  rival 


to  infringe  upon  his  rights ;  but  they 
should  also  be  as  careful  to  encour- 
age, and  refuse  to  interefere  with, 
fair  competition,  as  they  are  to  re- 
strain unfair  competition. 

In  Perlberg  v.  Smith,  70  N.  J.  Eq. 
642,  62  Atl.  442,  we  find  this  dis- 
cussion, which  we  think  most  appro- 
priate in  this  case:  "Care  must  be 
taken  in  these  cases  not  to  extend 
the  meaning  of  the  word  'unfair*  to 
cover  that  which  may  be^  unethical, 
but  is  not  illegal.  It  may  be  uneth- 
ical for  one  trader  to  take  advantage 
of  the  advertising  of  his  neighbor, 
but  his  so  doing  would  in  many 
instances  be  entirely  legal.  If  one 
dealer  advertises  extensively  and  at 
great  expense  the  sale  x>f  a  staple 
article,  or  of  any  article  which  he 
has  not  the  exclusive  right  to  vend, 
his  neighbor  may  undoubtedly  en- 
deavor to  cause  the  customers  at- 
tracted to  the  neighborhood  by  the 
advertising  to  purchase  the  same  or 
a  similar  article  at  his  store  instead 
of  at  the  store  of  the  advertiser." 

In  Coats  v.  Merrick  Thread  Co. 
149  U.  S.  566,  37  L.  ed.  850,  13  Sup. 
Ct.  Rep.  967,  we  find  this  expres- 
sion :  "There  can  be  no  question  of 
the  soundness  of  the  plaintiffs'  prop- 
osition that,  irrespective  of  the 
technical  question  of  trademark,  the 
defendants  have  no  right  to  dress 
their  goods  up  in  such  manner  as 
to  deceive  an  intending  purchaser, 
and  induce  him  to  believe  he  is  buy- 
ing those  of  the  plaintiffs.  Rival 
manufacturers  may  lawfully  com- 
pete for  the  patronage  of  the  public 
in  the  quality  and  price  of  their 
goods,  in  the  beauty  and  tasteful- 
ness  of  their  inclosing  packages,  in 
the  extent  of  their  advertising,  and 
in  the  employment  of  agents,  but 
they  have  no  right,  by  imitative  de- 
vices, to  beguile  the  public  into  buy- 
ing their  wares  under  the  impres- 
sion they  are  buying  those  of  their 
rivals." 

This  from  the  late  Chief  Justice 
Winslow,  of  Wisconsin,  in  Manito- 
woc Malting  Co.  v.  Milwaukee  Malt- 
ing Co.  119  Wis.  546,  97  N.  W.  389, 
is  also  a  clear  statement  of  the  rule : 
"Unfair  competition  in  trade  is  not 
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confined  to  the  imitation  of  a  trade- 
mark, but  takes  as  many  forms  as 
the  ingenuity  of  man  can  devise.  It 
may  consist  of  the  imitation  of  a 
sign,  a  tradename,  a  label,  a  wrap- 
per, a  package,  or  almost  any  other 
imitation  by  a  business  rival  of  some 
distinguishing  earmark  of  an  estab- 
lished business,  which  the  court  can 
see  is  calculated  to  mislead  the  pub- 
lic and  lead  purchasers  into  the  be- 
lief that  they  are  buying  the  goods 
of  the  first  manufacturer.'* 

The  rule  is  thus  stated  in  a  note 
in  20  C.  C.  A.  at  page  167 :  "Com- 
ing, then,  to  the  specific  rule  consti- 
tuting the  doctrine  of  unfair  com- 
petition in  respect  to  the  sale  of 
vendible  cbmmodities,  it  may  be 
stated  as  follows :  Independently  of 
the  existence  of  any  technical  trade- 
mark, no  manufacturer  or  vendor 
will  be  permitted  to  so  dress  up  his 
goods,  by  the  use  of  names,  marks, 
letters,  labels,  or  wrappers,  or  by 
the  adoption  of  any  style,  form,  or 
color  of  packages,  or  by  the  com- 
bination of  any  or  all  of  these  in- 
dicia, as  to  cause  purchasers  to  be 
deceived  into  buying  his  goods  as 
and  for  the  goods  of  another." 

Many  cases  are  there  cited  as  sup- 
porting this  rule. 

In  Lamb  v.  Grand  Rapids  School 
Furniture  Co.  (C.  C.)  39  Fed.  475, 
rival  manufacturers  of  furniture  is- 
sued similar  catalogues.  They  were 
manufacturing  similar  furniture, 
each  had  the  lawful  right  to  do  so, 
and  this  is  said*:  "The  manufac- 
tures of  the  complainants  are  not 
patented.  The  defendants  may  law- 
fully manufacture  just  such  goods. 
Can  they  not  publish  correct  illus- 
trations of  them  as  adjuncts  of  I 
their  sale?  Ought  they  to  be  re- 
strained from  doing  this  because  the 
complainants,  having  done  the  same 
thing,  have  copyrighted  illustrations 
which,  while  representing  their  own 
goods,  represent  those  of  the  defend- 
ant also?  It  is  clear  that  the  books 
of  both  parties  are  published  and 
used  solely  as  means  for  advertise- 
ment. To  say  that  the  defendant 
has  not  the  right  to  publish  correct 
illustrations  of  its  goods  must  prac- 


tically result  in  creating  a  monop- 
oly, in  goods  modeled  on  those  de- 
signs, in  the  complainants,  and 
thus  give  all  the  benefits  of  a  patent 
upon  unpatented  and  unpatentable 
articles.  Sales  of  merchandise  are 
made  largely  by  samples,  and  when 
the  articles  are  bulky,  as  in  case  of 
furniture,  illustrations  are  the  only 
representations  that  can  be  made  to 
the  eye  of  the  public  at  large;  and 
it.  is  altogether  likely  that  to  with- 
draw the  right  to  make  them  from 
one  of  the  parties  would  put  him  out 
of  the,  field  of  competition.  It  does 
not  appear  to  me  that  such  results 
can  be  accomplished  in  this  way.  It 
is  true,  there  is  an  appearance  of 
profiting  at  another's  expense,  and 
reaping  what  another  has  sown,  but 
I  can  see  no  legal  ground  on  'i^ch 
this  can  be  prevented." 

In  the  case  just  cited,  it  is  noted^ 
the  defendant,  in  advertising  its  own 
goods,  had  used  illustrations  from  a 
copyrighted  book,  while  here  the 
catalogue  of  the  Crump  Company 
was  not  protected  by  copyright. 

In  the  case  of  J.  L.  Mott  Iron 
Works  v.  Clow,  53  U.  S.  App.  461, 
27  C.  C.  A.  250,  82  Fed.  316.  tiie 
complainant  had  issued  a  price  cata- 
logue containing  illustrations  of  its 
wares,  such  as  washbowls,  bathtubs, 
foot  baths,  etc.,  and  the  court  held 
that  such  articles  could  not  be  the 
subject  of  artistic  treatment,  and 
therefore  were  not  the  proper  sub- 
ject of  a  copyright ;  hence  it  refused 
to  enjoin  the  defendant  from  copy- 
ing the  designs  or  cuts  found  in  the 
catalogue  of  the  complainant,  or 
their  publication  in  the  catalogue  of 
the  defendant. 

In  Baker  v.  Selden,  101  U.  S.  99. 
25  L.  ed.  841,  this  language  -of  Lord 
Romilly,  so  pertinent  to  the  pending 
case,  is  quoted  from  Cobbett  v. 
Woodward,  L.  R.  14  Eq.  407 :  "This 
is  a  mere  advertisement  for  the  sale 
of  particular  articles  which  anyone 
might  imitate,  and  anyone  might  ad- 
vertise for  sale.  ...  If  a  man, 
not  being  a  vendor  of  any  of  the  ar- 
ticles in  question,  were  to  publish  a 
work  for  the  purpose  of  informing 
the  public  of  what  was  tiie  most 
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convenient  species  of  articles  of 
house  furniture,  or  the  most  grace- 
ful species  of  decorations  for  ar- 
ticles of  house  furniture,  what  they 
ou^ht  to  cost,  and  where  they  might 
be  bought,  and  were  to  illustrate  his 
work  with  desigiis  and  with  draw- 
ings of  each  article  he  described, — 
such  a  work  as  this  could  not  be  pi- 
rated with  impunity,  and  the  at- 
tempt to  do  so  would  be  stopped  by 
the  injunction  of  the  court  of  chan- 
cery; yet,  if  it  were  done  with  no 
such  object,  but  solely  for  the  pur- 
pose' of  advertising  particular  ar- 
ticles for  sale,  and  promoting  the 
private  trade  of  the  publisher  by  the 
sale  of  articles  which  any  other  per- 
son might  sell  as  well  as  the  first  ad- 
vertiser, and  if  in  fact  it  contained 
little  more  than  an  illustrated  inven- 
tory of  the  contents  of  a  warehouse, 
I  know  of  no  law  which,  while  it 
would  not  prevent  the  second  ad- 
vertiser from  selling  the  same  ar- 
ticles, would  prevent  him  from  us- 
ing: the  same  advertisement,  provid- 
ed he  did  not,  in  such  advertisement, 
by  any  device,  suggest  that  he  was 
selling  the  works  and  designs  of  the 
first  advertiser," 

In  Potter  Drug  &  Chemical  Corp. 
V.  Pasfield  Soap  Co.  (C.  C.)  102  Fed. 
493,  there  was  a  controversy  be- 
trween  two  toilet  soap  manufactur- 
ers, one  of  whom  used  the  word 
"Cuticura"  as  a  trademark.  The 
defendant  also  manufactured  and 
put  upon  the  market  a  toilet  soap 
under  the  name  of  "Cuticle"  soap. 
The  defendant  had  wrapped  its  soap 
in  a  printed  circular  advertising  it 
for  similar  purposes.  As  to  this 
circular  the  court  says:  "In  the 
body  of  the  complainant's  circular 
are  at  least  three  sentences  or  par- 
agraphs the  very  words  of  which 
have  been  transferred  to  the  de- 
fendant's circular.  This  pilfering 
of  language  is  obvious,  but  the  cir- 
culars themselves  are  entirely  unlike 
in  appearance,  size,  and  usually  un- 
like in  matter,  although  there  are 
siixularities  other  than  those  to 
which  attention  has  been  called. 
The  reverse  side  of  the  defendant's 
circular  is  blank,  while  that  of  the 

17  A.L.R.— 48. 


complainant  contains  advertise- 
ments in  several  foreign  languages. 
Notwithstanding  the  unfavorable 
opinion  that  must  attach  to  this  act 
of  the  defendant  in  using  the  lan- 
guage of  the  complainant's  circular, 
yet  it  cannot  be  concluded  that  such 
act  had  any  effect  in  misleading  per- 
sons proposing  to  purchase  com- 
plainant's soap." 

So,  here,  the  differences  in  the  two 
catalogues  are  so  marked  that,  not- 
withstanding the  unfavorable  com- 
ment which  may  be  justly  made 
upon  the  appellee,  it  cannot  be  con- 
cluded therefrom  that  such  conduct 
had  any  effect  in  misleading  persons 
who  proposed  to  buy  its  goods.  To 
extend  the  jurisdiction  of  the  courts 
of  equity  to  censorship  of  the  adver- 
tising matter  of  competing  mer- 
chants, who  have  equal  and  identical 
rights  to  advertise  and  sell  the 
merchandise  involved,  where  no 
pecuniary  damage  is  alleged,  can 
hardly  be  sustained  as  protecting 
any  substantial  private  right,  or  as 
promotive  of  any  public  interest. 

In  Stevens  Linen  Works  v.  Don  & 
Co.  (C.  C.)  121  Fed.  173,  where  one 
manufacturer  of  crash  toweling 
sought  to  enjoin  a  rival  manufactur- 
er from  using  identical  letters  of  the 
alphabet  as  marks  thereon  to  indi- 
cate the  grade  and  width  of  the 
goods,  the  complainant  having  used 
those  letters  for  many  years,  this  is 
said :  "The  bill  cannot  be  sustained 
upon  the  theory  of  unfair  competi- 
tion in  trade.  It  must  be  admitted 
that  there  is  a  growing  tendency  in 
the  courts  to  push  this  doctrine  be- 
yond what  this  court  believes  to  be 
reasonable  limits,  and  to  introduce  a 
spirit  of  paternalism  into  the  admin- 
istration of  equity  jurisprudence 
beyond  the  scope  of  its  legitimate 
authority.  The  essence  of  the  ac- 
tion is  fraud,  which  here,  as  every- 
where, should  be  proved,  and  not 
inferred  from  every  trivial  and  in- 
consequential similarity.  Where 
two  parties  are  engaged  in  selling 
goods  of  the  same  class,  it  is  inev- 
itable that  the  competition  will  pro- 
duce friction  and  that  the  agents  of 
each,  in  their  zeal  to  secure  cus- 
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tomers,  will  indulge  in  exaggerated 
laudation  of  their  own  goods  and 
depreciation  of  the  goods  of  their 
rivals.  This  is  well  understood  and 
discounted  by  all  who  have  the  least 
'  familiarity  with  the  customs  of 
trade,  and  should  furnish  no  basis 
for  the  intervention  of  a  court  of 
equity.  In  the  case  at  bar  there  is 
no  evidence  of  fraud." 

In  the  same  case  this  is  quoted 
from  Lawrence  Mfg.  Co.  v.  Tennes- 
see Mfg.  Co.  138  U.  S.  551,  34  L.  ed. 
1003,  11  Sup.  Ct.  Rep.  402:  "But 
the  deceitful  representation  or  per- 
fidious dealing  must  be  made  out  or 
be  clearly  inferable  from  the  cir- 
cumstances. If  in  this  case  the  let- 
ters LL  formed  an  important  part 
of  plaintiff's  label,  and  the  defend- 
ant had  used  them  in  such  a  way 
and  under  such  circumstances  as  to 
amount  to  a  false  representation, 
which  enabled  it  to  sell,  and  it  did 
sell,  its  goods  as  those  of  the  plain- 
tiff, and  this  without  plaintiff's  con- 
sent or  acquiescence,  then  plaintiff 
might  obtain  relief  within  the  prin- 
ciple of  the  cases  just  cited.  But 
there  is  no  such  state  of  facts  here. 
The  brands  are  entirely  dissimilar 
in  appearance,  and  the  letters  have 
for  years  been  understood  generally 
as  signifying  grade  or  quidity,  and 
been  so  used  by  different  manufac- 
turers, and  there  is  no  proof  justify- 
ing the  inference  of  fraudulent  in- 
tent, or  of  deception  practised  on  the 
plaintiff  or  on  the  public." 

The  law  of  unfair  competition  is 
but  an  expansion  of  the  common  law 
of  trademarks ;  and  in  controversies 
between  manufacturers  and  mer- 
chants the  essence  of  the  wrong  is 
the  sale  of  the  goods  of  one  as  the 
goods  of  the  other.  Hanover  Star 
Mill.  Co.  V.  Metcalf,  240  U.  S.  403, 
60  L.  ed.  713,  36  Sup.  Ct.  Rep.  357. 

In  Heide  v.  Wallace  &  Co.  (C.  C.) 
129  Fed.  650,  the  doctrine  of  unfair 
competition  is  thus  stated:  "After 
a  careful  consideration  of  the  vari- 
ous cases  bearing  on  the  subject,  the 
conclusion  was  reached  in  Draper  v. 
Skerrett  (C.  C.)  116  Fed.  206,  that, 
to  justify  a  court  of  equity  in  inter- 
fering in  an  alleged  case  of  unfair 


competition,  there  must  be  some- 
thing more  than  the  mere  duplica- 
tion by  the  one  party  of  the  other's 
tradename,  and  that  this  was  to  be 
found  in  the  deceptive  use  of  imita- 
tive methods  of  display,  or  other 
device  by  which  the  public  are  led 
into  buying  the  infringer's  goods 
where  they  intended  to  buy  those  of 
the  original  producer;  the  fraud  so 
perpetrated  being  a  legitimate 
ground  for  equitable  interference, 
and  the  practical  basis  of  it." 

It  is  there  said  that  in  such  cases 
this  is  the  standard  by  which  the 
complainant's  right  to  relief  must 
be  judged — citing  Stevens  Linen 
Works  V.  Don  &  Co.  (C.  C.)  121  Fed. 
171;  Allen  B.  Wrisley  Co.  v.  Iowa 
Soap  Co.  59  C.  C.  A.  54,  122  Fed. 
796. 

That  case  (Heide  v.  Wallace  & 
Co.)  was  affirmed  in  68  C.  C.  A.  16, 
135  Fed.  347,  and  Dallas,  J.,  quotes 
this  from  the  opinion  of  the  trial 
judge,  referring  to  the  packages 
sold  by  the  rival  dealers:  "There 
is  nothing  whatever  to  suggest  an 
attempt  to  catch  the  unwary  pur- 
chaser and  inveigle  him  into  taking 
the  one  when  he  was  seeking  the 
other,  nor  could  the  most  careless  be 
deceived,  except  as  he  was  in  reality 
unconcerned  as  to  which  he  got." 

In  Bickmore  Gall  Cure  Co.  v. 
Kams,  67  C.  C.  A.  439,  134  Fed. 
834,  it  is  said:  "Undoubtedly, 
where  two  persons  are  engaged  in 
selling  like  goods,  neither  of  them 
has  or  can  acquire  the  exclusive 
privilege  to  aptly  designate  and 
describe  them,  or  to  attractively 
present  them  for  sale,  with  appro- 
priate directions  for  their  use." 

In  the  same  case  it  is  said  that 
neither  of  them  has  the  right  to  do 
any  of  these  things  in  such  manner 
as  insidiously  to  mislead  purchasers 
into  the  belief  that  his  wares  are 
those  of  his  competitor. 

In  Rathbone,  S.  &  Co.  v.  Cham- 
pion Steel  Range  Co.  37  L.R.A. 
(N.S.)  259,  110  C.  C.  A.  596,  189 
Fed.  26,  this  is  held :  "The  placing 
upon  the  market  of  a  stove  the  de- 
sign of  which  is  copied  from  that  of 
a  rival  manufacturer  cannot  be  re- 
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strained  as  unfair  competition,  if 
the  earlier  design  had  been  so  re- 
cently produced  that  the  public  had 
not  become  familiar  with  it  as  des- 
ignating the  product  of  the  design- 
er, so  as  to  be  deceived  into  buying 
the  copy  as  his,  where  the  copyist 
uses  his  own  name  and  trademark 
on  his  product,  so  that  there  is  no 
attempt  to  palm  it  off  as  that  of  his 
rival/* 

While  the  case  just  cited  does  not 
involve  the  copying,  of  advertising 
material,  it  nevertheless  illustrates 
the  principle,  and  it  seems  to  us  to 
follow  inevitably,  that  if  one  may 
copy  and  reproduce  the  goods  of  a 
rival  manufacturer,  and  thus  fairly 
compete  with  him  for  the  public 
patronage  in  the  sale  of  such  goods, 
then  competing  merchants,  both  of 
whom  have  the  unquestioned  right 
to  sell  similar  goods,  may  certainly, 
as  incidental  to  such  right  to  sell, 
reproduce  all  attractive  advertising 
matter  commending  such  goods  to 

the  trade  in  similar 
language,  if  such 
language  is  unpro- 
tected by  copyright 
The  ownership  gives 
the  right  to  sell,  and  in  the  public 
interest  trade  should  be  as  far  as 
possible  left  untrammeled.  Manu- 
facturers and  dealers  have  the  right 
to  protect  themselves  from  imita- 
tions by  patents,  trademarks,  copy- 
rights, and  labels,  and,  while  unfair 
competition  and  fraud  should  be  and 
will  be  restrained  in  proper  cases, 
no  impediments  to  fair  trade  should 
be  imposed  by  the  courts,  except  for 
the  protection  of  substantial  rights 
which  cannot  be  otherwise  protect- 
ed. 

Van  Kannel  Revolving  Door  Co. 
V.  American  Revolving  Door  Co.  131 
C.  C.  A.  650,  215  Fed.  582,  was  a 
controversy  between  two  manufac- 
turers of  revolving  doors,  where  one 
had  so  advertised  his  door  as  to 
cause  his  competitor  .to  charge  him 
with  unfair  competition,  and  this  is 
said:  "While,  therefore,  plaintiff 
can  have  no  exclusive  rights  in 
design,  phrase,  or  picture,  neverthe- 
less   it    is    entitle    to    protection 


Unfair  -trade- 
rep  rodudniT 
cataloiTiKe— 
injunction. 

or  otherwise. 


against  such  use  of  them  by  defend- 
ant as  would' constitute  fraudulent 
or  unfair  competition  with  it.  The 
bill  alleges  that  'by  its  wrongful 
acts  above  set  forth  the  defendant 
has  diverted  to  itself  trade  and  cus- 
tom to  which  plaintiff  was  entitled, 
and  that  it  otherwise  would  have  re- 
ceived.* Clearly,  this  is  insufficient 
to  sustain  a  bill  to  restrain  unfair 
competition.  Defendant's  acts,,  as 
set  forth  in  the  bill,  are  not  wrong- 
ful and  cannot  be  made  so  by  mere 
characterization;  the  trade  is  open 
to  all  honest  competition ;  that  plain- 
tiff 'was  entitled'  to  it  does  not  neg- 
ative defendant's  equal  right  to  se- 
cure it  by  lawful  means." 

This  language  appears  to  be  pecu- 
liarly apposite  in  the  present  case. 
The  defendant's  advertisement  of 
goods  which  were  similar  in  every 
respect  to  the  goods  which  the  com- 
plainant had  a  right  to  sell  mu^t  of 
necessity  have  been  quite  similar  to 
the  advertisements  of  the  complain- 
ant commending  the  same  goods. 
There  can  be  no  fair  allegation  of 
fraud  arising  out  of  the  fact  that 
advertisements  relating  to  similar 
goods  were  themselves  similar. 
Each  has  an  equal  right  to  compete 
for  the  trade  by  lawful  means  and 
the  most  attractive,  advertising 
methods  which  are  not  prohibited. 

It  is  well  to  remember  the  cau- 
tion of  Lord  Mansfield  in  Say  re  v. 
Moqre,  1  East,  361,  102  Eng.  Re- 
print,  139,  note,  relating  to  copy- 
right cases,  where  he  said:  "We 
must  take  care  to  guard  against  two 
extremes  equally  prejudicial;  the 
one,  that  men  of  ability  who  have 
employed  their  time  for  the  service 
of  the  community  may  not  be  de- 
prived of  their  j  ust  merits  and  the 
reward  of  their  ingenuity  and  labor ; 
the  other,  that  the  world  may  not  be 
deprived  of  improvements,  nor  the 
progress  of  the  arts  be  retarded. 
The  act  that  secures  copyright  to  au- 
thors guards  against  the  piracy  of 
the  words  and  sentiments,  but  does 
not  prohibit  \vriting  on  the  same 
subject." 

So,  in  cases  of  this  character  we 
should     avoid     extremes     equally 
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prejudicial.  That  which  a  court  of 
equity  will  enjoin  is  unfair  competi- 
tion»  but  to  hold  that  competing 
merchants  having  the  right  to  sell 
similar  goods  may  not  use  identical 
advertisements  to  commend  them  to 
the  public  notice,  where  there  is 
neither  fraudulent  nor  deceptive  at- 
tempt to  pass  off  the  goods  of  the 
seller  upon  an  unwary  purchaser 
who  desired  to  buy  and  thought  he 
was  buying  the  goods  of  another 
dealer,  would  be  novel,  extreme,  and 
unwise. 

In  Farmers'  Handy  Wagon  Co.  v. 
Beaver  Silo  &  Box  Mfg.  Co.  150  C. 
C.  A.  63,  236  Fed.  738,  which  is  cit- 
ed  for  the  appellant,  the  court  was 
considering  an  alleged  infringement 
of  a  patent,  and  decided  that  the 
charge  of  unfair  competition  might 
be  united  with  the  allegation  that 
the  patent  had  been  infringed.  It  is 
in  that  connection  that  the  court  re- 
fers to  the  appropriation  of  the  ad- 
vertising literature  by  the  defend- 
ant, and  therefore  the  case  is  not 
authority  upon  the  question  here  in- 
volved, because  here  each  of  the  lit- 
igants has  equal  right  to  advertise 
his  commodities,  while  th^re  the  de- 
fendant had  no  right  either  to  sell 
or  to  advertise  the  devices  which  in- 
fringed the  patent. 

Mr.  Justice  Field,  in  Goodyear's 
India  Rubber  Glove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  598, 
32  L.  ed.  535,  9  Sup.  Ct.  Rep.  166, 
in  denying  relief  in  that  case,  said 
this :  "Relief  in  such  cases  is  grant- 
ed only  where  the  defendant,  by  his 
marks,  signs,  labels,  or  in  other 
ways,  represents  to  the  public  that 
the  goods  sold  by  him  are  those 
manufactured  or  produced  by  the 
plaintiff,  thus  palming  off  his  goods 
for  those  of  a  different  manufac- 
ture, to  the  injury  of  the  plaintiff." 

The  essential  element  of  unfair 
trading  is  deception,  by  means  of 

which  goods  of  one 
;;^ar5?ir"  dealer    are    palmed 

off  as  those  of  an- 
other, whereby  the  buyer  is  de- 
ceived, and  the  seller  receives  the 
profit  which,  but  for  such  deception, 
he  would  not  have  received. 


The  case  most  nearly  like  this,  so 
far  as  we  are  advised,  is  Hamilton 
Mfg.  Co.  V.  Tubbs  Mfg.  Co.  (D.  C.) 
216  Fed.  410.  There,  however,  in- 
stead of  two  competing  merchants^ 
as  here,  there  were  two  rival  manu- 
facturers, one  of  whom  was  makings 
advertising,  and  selling  articles 
which  were  imitations,  except  in 
minor  details,  of  those  made  and 
sold  by  the  complainant.  The  evi- 
dence was  held  insufficient  to  estab- 
lish the  charge  of  unfair  competi- 
tion, or  to  entitle  complainant  to  an 
injunction,  and  this  is  said  as  to  the 
complaint  tiiat  the  defendant  was 
copying  the  complainant's  cata- 
logue: ^'Regarding  the  cuts  and 
pictures  in  complainant's  catalogue 
and  its  circulars  and^  advertising 
matter,  which  it  is  claimed  the  de- 
fendant company  copied,  it  appears 
that  the  catalogue  was  not  copy- 
rightable. As'  a  proper  and  neces- 
sary means  of  advertising,  it  was 
distributed  to  complainant's  cus- 
tomers and  used  in  soliciting  trade^ 
and  was  designed  to  reach  an  indef- 
inite number  of  dealers,  who,  in 
transacting  their  business,  were  at 
liberty  to  exhibit  it  to  a  still  larger,, 
but  indefinite,  number  of  purchas- 
ers.  No  implied  contract,  as 
charged  in  the  bill,  was  shown  with 
customers  to  whom  the  catalogue 
was  sent,  retaining  ownership  there- 
of in  the  complainant  and  prohibit- 
ing its  gift  by  consumers  to  com- 
plainant's  competitors.  Represent- 
atives of  the  defendant  company  and 
of  Binner,  Wells,  &  Company,  of 
Chicago,  who  prepared  the  engrav- 
ings for  the  defendant's  catalogue,, 
testified  at  length  as  to  the  various 
steps  leading  up  to  the  production  of 
the  cuts  from  which  the  engravings 
were  made.  A  great  volume  of  tes- 
timony was  introduced,  on  the  one 
hand  to  show,  and  on  the  other  hand 
to  disprove,  that  the  complainant's 
catalogue  was  to  a  considerable  ex- 
tent copied  by  the  defendant  com- 
pany. .  .  .  There  is  no  denial  of 
the  use  of  the  catalogue  of  the  com- 
plainant and  of  other  manufactur- 
ers in  preparing  that  of  the  defend- 
ant company,  but  this  seems  to  be  a 
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familiar  practice  to  a  considerable 
extent  in  the  building  of  catalogues. 
The  point  on  which  the  parties  dif- 
fer is  the  extent  of  such  use.  What- 
ever the  extent  and  method  pursued 
may  have  been,  I  am  of  the  opinion 
that  the  defendant  company  drew 
considerably  from  the  complainant's 
catalogue  in  the  preparation  of  its 
own.  Even  errors  found  in  some  of 
the  cuts  of  the  complainant's  cat- 
alogue appear  in  the  cuts  of  the  de- 
fendant. The  Tubbs  Company's 
catalogue  was  issued  for  the  pur- 
pose of  advertising  its  goods  for 
sale  and  promoting  its  trade  by  the 
sale  of  its  manufactured  articles, 
and,  «uch  being  the  fact,  if  it  did 
copy  from  complainant's  catalogue 
outs  of  articles  which  it  might  sell 
as  well  as  the  complainant,  it  com- 
mitted no  offense  of  which  the  court 
can  take  cognizance" — citing  Baker 
V.  Selden,  101  U.  S.  106,  25  L.  ed. 
841;  Lamb  v.  Grand  Rapids  School 
Furniture  Co.  (C.  C.)  39  Fed.  474; 
J.  L.  Mott  Iron  Works  v.  Clow,  27 
C.  C.  A.  250,  53  U.  S.  App.  461,  82 
Fed.  319;  Jewelers'  Mercantile  Ag- 
ency v.  tfewelers'  Weekly  Pub.  Co. 
155  N.  Y.  241, 41  L.R.A.  846,  63  Am. 
St.  Rep.  666,  49  N.  E.  872.  "With- 
out enumerating  the  differences  be- 
tween the  two  catalogues,  suffice  it 
to  say  that  they  are  so  apparent  as 
to  preclude  belief  on  the  part  of  the 
customer  of  ordinary  intelligence 
that  the  defendant's  catalogue  is  an 
advertisement  of  the  complainant's 
wares,  and  there  was  consequently 
no  invasion  in  this  respect  of  com- 
plainant's rights,  nor  was  there  any 
such  invasion,  on  the  facts  of  this 
case,  by  the  defendant,  by  its  copy- 
ing from  the  complainant's  cata- 
logue and  circulars  descriptive  mat- 
ter, weights,  dimensions,  and  the 
like,  in  so  far  as  that  was  done. 
Potter  Drug  &  Chemical  Corp.  v. 
Pasfleld  Soap  Co.  (C.  C.)  102  Fed. 
490." 

The  briefs  for  the  Crump  Com- 
pany cite  a  number  of  cases  relating 
to  special  trade  information,  a  typ- 
ical case  being  F.  W.  Dodge  Co.  v. 
Construction  Information  Co.  183 
Mass.  62,  60  L.R.A.  810,  97  Am.  St. 


Rep.  412,  66  N.  E.  204,  where  the 
plaintiffs  collected  and  compiled 
early  information  relative  to  the 
proposed  erection  of  buildings,  the 
construction  of  sewers,  waterworks, 
etc.,  for  sale  to  its  subscribers,  who 
appear  to  have  been  merchants, 
contractors,  and  builders,  who  de- 
sired to  use  such  information  with 
the  reasonable  expectation  of  profit 
from  getting  it  promptly  by  making 
contracts  and  selling  supplies;  and 
the  court  said :  "The  information  is 
not  visible,  tangible  property,  but 
there  is  a  valuable  right  of  property 
in  it  which  the  courts  ought  to  pro- 
tect, in  every  reasonable  way, 
against  those  seeking  to  obtain  it 
from  the  owner  without  right,  to 
his  damage." 

So,  likewise,  the  distribution  of 
quotations  of  prices  on  dealings  up- 
on a  board  of  trade  which  were  col- 
lected by  the  plaintiff  and  confiden- 
tially conununicated  to  numerous 
persons  under  a  contract  not  to 
make  them  public  is  entitled  to  the 
protection  of  the  law  just  as  trade 
secrets  are.  This  right  to  privacy  is . 
not  lost  to  a  plaintiff  who  has  col- 
lected such  valuable  information  at 
his  expense,  even  though  it  be  com- 
municated to  many  persons  in  confi- 
dence under  such  a  contract,  and 
strangers  can  be  restrained  from 
using  such  information,  which  they 
acquire  only  by  inducing  a  breach  of 
trust  by  those  entitled  to  the  quota- 
tions, but  under  obligation  to  main- 
tain such  secrecy.  Board  of  Trade 
V.  Christie  Grain  &  Stock  Co.  198 
U.  S.  250,  49  L.  ed.  1039,  25  Sup.  Ct. 
Rep.  637 ;  National  Teleg.  News  Co. 
V.  Western  U.  Teleg.  Co.  60  L.R.A. 
805,  56  C.  C.  A.  198,  119  Fed.  294. 

In  this  case,  however,  there  is 
neither  valuable  information  of 
such  character,  nor  breach  of  confi- 
dence, nor  news,  involved,  but  mere 
advertising.  Much  emphasis  is  laid 
upon  the  fact  that  the  Crump  Com- 
pany incurred  considerable  expense, 
one  of  its  employees  having  spent 
about  ten  months  in  compilation  of 
its  catalogue,  of  which  about  four 
or  five  months  were  exclusively  de- 
voted to  this  work.     The  purpose. 
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however,  was  merely  to  commend 
and  advertise  goods  which  were 
identical  with  those  which  the  Lind- 
say Company  also  had  the  right  to 
praise,  advertise,  and  sell.  Courts 
should  be  careful  not  to  create  a 
monopoly  in  advertising.  In  effect, 
this  is  what  we  are  asked  to  do  in 
this  case;  1.  e.,  to  hold  that  an  ad- 
vertisement of  merchandise,  be- 
cause it  was  composed  and  printed 
at  great  expense,  although  neither 
copyrighted  nor  registered,  cannot 
be  utilized  by  another  who  has  equal 
right  with  the  one  claiming  such  a 
'  monopoly  to  advertise  and  sell  sim- 
ilar merchandise.  In  this  connec- 
tion it  is  observed  that  we  have  a 
statute  in  this  state  (Code  1919,  §§ 
1455  et  seq.)  which  expressly  au- 
thorizes the  adoption  of  a  fdrm  of 
advertisement  for  the  purpose  of 
designating,  making  known,  or  dis- 
tinguishing any  goods,  wares,  or 
merchandise,  etc.,  provides  for  the 
registration  thereof,  and  makes  it  a 
misdemeanor  for  any  other  to  coun- 
terfeit or  imitate  such  form  of  ad- 
vertisement, or  to  circulate  any  such 
imitation  thereof.  The  inference 
from  the  enactment  of  such  a  statute 
clearly  is  that  one  who  desires  a. 
monopoly  of  the  precise  form  of  his 
advertisements  should  take  advan- 
tage of  its  provisions. 

Reverting  to  the  facts  of  this 
case,  it  appears  that  these  cata- 
logues are  easily  distinguishable 
from  each  other.  For  example,  the 
color  of  the  cover  of  the  Crump  cata- 
logue is  gray,  its  size  6fxl0,  and  it 
has  480  pages ;  while  the  cover  of  the 
Lindsay  catalogue  is  of  a  different 
color,  being  very  light  green  with  a 
dark-brown  border,  has  a  larger 
page,  it  being  7|xl0f  inches  in  size, 
and  contains  only  280  pages.  Each 
catalogue  has  at  the  top  of  each 
page  the  corporate  name,— one  that 
of  the  Crump  Company,  and  the 
other  that  of  the  Lindsay  Company. 
So  that  there  is  nothing  in  the  ap- 
pearance of  the  Lindsay  catalogue, 
either  to  the  casual  or  acute  observ- 
er, suggestive  of  an  effort  to  take 
away  the  trade  of  the  Crump  Com- 
pany by  fraudulently   or  unfairly 


simulating  its  catalogue.  Every  cut 
appearing  in  both  catalogues  was 
supplied  by  the  manufacturers,  and 
would  have  been  furnished  to  any 
other  jobber. 

As  to  the  precise  injury,  it  seems 
too  impalpable  to  be  griasped,  even 
by  the  astute  counsel  for  the  appel- 
lant; for  in  his  petition  for  the  ap- 
peal he  uses  this  language:  '^e 
can  conceive  of  no  basis  upon  which 
any  actual  damages  could  be  ascer- 
tained with  any  degree  of  certainty, 
nor  have  we  introduced  any  testi- 
mony relating  to  ascertainment  of 
any  actual  damages.'^ 

He  there  contended,  however, 
that  if  there  was  a  right  of  actSon  at 
law  for  exemplary  damages,  the 
court  of  equity  should  award  such 
damages;  but  in  his  reply  brief  he 
says  tills:  "Frankness  compels  us 
to  state  that  a  thorough  examina- 
tion of  authorities  leads  us  to  believe 
that  a  court  of  equity  has  not  juris- 
diction to  award  punitive  damages. 
And,  as  stated  in  our  petition,  we 
can  conceive  of  no  basis  upon  which 
actual  damages  could  be  ascertained 
with  any  degree  of  certainty." 

In  view  of  these  concessions  there 
seems  to  us  to  be  little  left  as  a  basis 
for  complaint  except  pride  of  au- 
thorship. An  injury  which  is  thus 
manifestly  a  mere  state  of  mind,  as 
to  which  no  actual  damages  can  be 
even  alleged,  does  not  afford  ground 
for  equitable  intervention  or  relief. 

The  function  of  courts  is  to  deter- 
mine and  declare  the  legal  rights  of 

litigants,  and  they  ,„j^„etion- 
are  not  vested  with  violation  of 
power    to    prevent  **'**''**  '"'*'■• 

breaches  of  ethical  rules  which  vi- 
olate no  law.  We  do  not  mean,  how- 
ever, to  express  approval  of  the 
practice  of  making  photographic 
copies  of  advertising  material  of  a 
rival  in  business  without  his  con- 
sent. Indeed,  the  disapproval  of  the 
appellant  is  justified.  A  fair  con- 
sideration of  the  facts  of  this  case, 
however,  and  a  proper  regard  for 
judicial  precedents  and  expressions, 
which  we  believe  to  be  based  upon 
right  reason  and  a  scrupulous  re- 
gard for  the  substantial  rights  of 
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litigants,  as  well  as  of  the  interests 
of  the  public,  for  the  preservation 
of  fair  competition  in  trade,  lead  us 
to  conclude  that  there  is  no  error  in 
the  decree  of  the  trial  court  dismiss- 
ing the  bill. 
Affirmed. 

Sims,  J.,  concurring: 

I  concur  in  the  result  of  the  ma- 
jority opinion  in  this  case,  but  I 
reach  that  result  by  a  somewhat  dif- 
ferent view  of  the  principles  in- 
volved. 

I  agree  that,  as  the  catalogue  of 
the  complainant.  Crump  Company, 
is  not  copyrighted  or  copyrightable 
and  is  not  protected  by  the  Virginia 
statute  referred  to  in  the  majority 
opinion,  that  company  had  no  prop- 
erty right  per  se  in  the  precise  form 
of  the  illustrations  and  descriptive 
printed  matter  contained  in  its  cata- 
logue concerning  certain  articles 
offered  for  sale,  and  no  monopoly 
of  such  form  of  advertisement.  But, 
as  I  understand  the  position  of  such 
company  taken  in  the  bill  and  in 
argument  in  its  behalf,  it  does  not 
contend  that  it  has  such  rights.  It 
admits  that  the  defendant,  Lindsay 
Company,  had  the  right  to  have 
printed  and  furnish  to  its  trade  a 
catalogue  which,  as  to  illustrations 
and  descriptive  printed  matter  con- 
cerning the  said  articles  offered  for 
sale,  might  be  the  facsimile  of  the 
portions  of  the  Crump  Company 
catalogue  in  question.  What  the 
Crump  Company  complains  of  is  the 
method  by  which  the  Lindsay  Com- 
pany produced  its  catalogue,  and  not 
of  the  form  of  the  catalogue  as  in 
fact  produced.  The  Crump  Com- 
pany concedes  that  the  Lindsay 
Company  had  a  perfect  right  to  pro- 
duce thf  same  result  which  it  did 
produce,  provided  it  had  done  so  by 
some  method  which  was  not  ren- 
dered less  expensive  by  photograph- 
ic copy  and  use  by  it  of  portions  of 
the  Crump  Company  catalogue. 
But  the  claim  of  the  Crump  Com- 
pany is  that,  the  latter  method  be- 
ing an  unauthorized  appropriation 
and  use  by  the  Lindsay  Company  of 
the  result  of  the  work  and  expend- 
iture of  the  Crump  Company,  the 


use  by  the  Lindsay  Company  of  the 
result  of  such  method  constitutes 
unfair  competition  in  business,  and 
therefore  should  be  enjoined  by  a 
court  of  equity. 

Now  from  any  standpoint  such  a 
method  of  business  is  unquestion- 
ably unfair,  and  is  not  supported  by 
any  right  of  the  company  so  acting 
to  so  appropriate  and  use  the  result 
of  the  work  and  expenditure  of 
another.  But  under  our  system  of 
jurisprudence  a  court  of  equity  will 
not  adjudicate  an  abstract  question 
of  whether  a  defendant  possesses  a 
right  of  conduct.  Subject  to  certain 
exceptions  which  do  not  embrace 
cases  of  the  character  of  that  now 
before  us,  the  principle  on  which 
rests  the  jurisdiction  of  a  court  of 
equity  to  grant  injunctive  relief  at 
the  suit  of  a  complainant  is  that 
otherwise  the  complainant  is  threat- 
ened with  the  infliction  upon  him 
by  the  defendant  of  some  substantial 
injury  for  which  there  is  no  ad- 
equate remedy  at  law.  However 
without  right  the  conduct  of  a  de- 
fendant may  be,  substantial  injury 
threatened  to  the  complainant  is  es- 
sential, in  such  a  case  as  that  before 
us,  in  order  to  invoke  the  exercise 
of  the  jurisdiction  of  a  court  of  eq- 
uity to  grant  injunctive  relief  to  the 
complainant. 

It  is  at  this  point  that  the  Crump 
Company  fails  to  make  out  its  case. 
It  has  failed  to  show  that  the  afore- 
said unfair  conduct  of  the  defend- 
ant, Lindsay  Company,  in  any  way 
threatens  it  with  substantial  injury. 
If  it  had  shown  that  the  aforesaid 
conduct  of  the  Lindsay  Company 
threatened  it  with  substantial  in- 
jury by  lessening  its  profits,  by  re- 
ducing its  sales,  or  otherwise,  I 
would  feel  that  the  injunction 
sought  should  be  awarded.  I  do  not 
feel  that  such  an  injunction  would 
in  such  case  mean  that  it  would  sus- 
tain a  monopoly  in  the  form  of  the 
illustrations  and  descriptive  adver- 
tising matter  aforesaid. 

To  illustrate :  As  the  case  stands 
upon  the  record  before  us,  it  is  mere- 
ly one  in  which  the  defendant,  Lind- 
say Company,  has,  by  the  conduct 
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in  question,  created  for  itself  an 
opportunity  to  take  away  some  of 
the  trade  of  the  Crump  Company, 
as,  for  example,  by  cutting  prices, 
or,  if  prices  are  not  cut,  an  opportu- 
nity to  make  a  larger  percentage  of 
profits  on  its  sales,  as  compared  with 
the  net  percentage  of  profits  the 
complainant  company  has  the  op- 
portunity to  make  on  its  sales.  But 
it  is  obvious  that,  if  the  Lindsay 
Company  has  not  cut  prices,  or 
threatened  to  do  so,  and  if  the  gross 
sales  and  total  net  profits  of  the 
Crump  Company  have  not  otherwise 
in  fact  been  at  all  lessened,  or 
threatened  to  be  lessened,  by  the 
conduct  of  the  defendant  company, 
the  Crump  Company  has  not  been 
injured  or  threatened  with  injury. 
And  there  is  no  evidence  in  the  case 
tending  to  show  that  the  Lindsay 
Company  will  take  advantage  of  its 
opportunity  to  take  away  from  the 


Crump  Company  a  part  of  its  trade 
rather  than  pursue  the  course  of 
merely  enjoying  the  larger  percent- 
age of  profits  aforesaid.  In  the  ab- 
sence of  any  evidence  on  the  subject, 
we  cannot  assume  that  the  former 
rather  than  the  latter  course  will  be 
pursued.  So  that  the  case  in  truth 
is  one  in  which,  so  far  as  appears 
from  the  record,  the  complainant 
seeks  to  have'  the  defendant  en- 
joined, not  from  conduct  which,  as 
now  appears,  will  lessen  the  cpm- 
plainant's  business  and  profits,  and 
so  injure  it,  but  from  conduct  which 
may  (and  solely  because  it  may)  on- 
ly enhance  the  defendant's  profits. 
In  the  absence  of  statute  forbidding 
such  conduct  or  such  result,  there  is 
no  principle  upon  which  courts  of 
equity  can  exercise  a  jurisdiction  to 
award .  injunctive  relief  in  such 
cases.  It  is  on  this  ground  that  I 
concur  in  the  majority  opinion. 


ANNOTATION. 


Right  to  protection  against  appropriation  of  advertising  matter  or  methods. 


L  Introduction,  760. 
II.  Protection    against   unfair   competi- 
tion : 

a.  In  general,  761. 

b.  Catalogues,  763. 

c.  Circulars,   handbills,   and   other 

advertisements,  764. 

d.  Catchwords  or  phrases,  769. 

e.  Pictorial     and     other     devices, 

770. 

f.  Show  cards,  772. 

g.  Tags,    778. 

h.  Appropriation    of    ''blind''    ad- 
vertising, 773. 

/.   Introduction. 

The  right  to  protection  against 
simulation  of  physical  appearance  or 
arrangement  of  place  of  business  or 
vehicle  is  treated  in  the  annotation 
following  United  Cigar  Stores  Co.  v. 
United  Confectioners,  post,  784. 

The  courts  do  not  regard  ideas 
as  property  which  it  is  expedient 
to  protect.  As  said  in  6  R.  C.  L. 
p.  1098:  "The  doctrine  that  an 
author  has  a  property  right  in 
his  ideas,  and  is  entitled  to  demand 
for  them  the  same  protection  which 


II. — continued. 

i.  Use  of  advertising  material  ob- 
tained by  unfair  means,  773. 
III.  Protection   under  copyright  laws: 

a.  Generally,   774. 

b.  Pictorial   advertising,  774. 

c.  Letterpress,  776. 

d.  What     amounts     to 

ment,  777. 

e.  Right  to  protection: 

1.  In  general,  778. 

2.  As    affected    by 

character     of 
ment,    778. 


infringe- 


deceptive 
advertise* 


the  law  accords  t6  the  proprie- 
tor of  personal  property  generally, 
linds  no  recognition  either  in  the  com- 
mon law,  or  in  the  statutes  of  any 
civilized  country.  The  statutes  do  not 
provide  for  the  protection  of  the  in- 
tellectual conception  apart  from  the 
thing  produced;  there  can  be  no  mo- 
nopoly in  the  theories  and  speculations 
of  an  author.  .  .  .  If  an  author 
publishes  his  book  he  ceases  to  have 
any  exclusive  claim  to  the  ideas  or 
sentiments  therein  expressed,  consid- 
ered apart  from  the  language  or  the 
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outward  semblance  from  which  they 
are  conveyed;  for  they  can  no  longer 
exclusively  appropriate  the  thoughts 
which  have  entered  into  the  under- 
standings of  other  persons  through 
publications,  or  prevent  the  unlimited 
use  of  every  advantage  which  the 
purchaser  can  reap  from  the  doctrine 
or  sentiments  which  the  work  con- 
tains," 

The  form  of  words  in  whiph  an  idea 
is  expressed  may,  however,  become  a 
species  of  property.  Until  its  publi- 
cation it  is  entitled  to  protection  as 
literary  property ;  after  its  publication 
its  author  loses  his  exclusive  right, 
except  so  far  as  he  may  be  protected 
by  the  copyright  law. 

Inasmuch  as  advertising  matter 
loses  its  character  as  literary  property 
as  soon  as  it  is  used,  it  remains  only 
to  consider  the  exjient  to  which  it  may 
be  protected  by  copyright,  and  to  de- 
termine the  point  at  which  its  appro- 
priation by  aiiother  becomes  unfair 
competition. 

I/.   Protection   against  unfair  conipeti' 

tion. 

a.  Mn  general. 

The  decisions  on  the  point  uniform- 
ly hold  that  the  appropriation  of  an- 
other's advertising  matter  or  methods 
is  not  of  itself  unfair  competition,  al- 
though it  may  become  such  where  it 
induces  the  public  to  suppose  that  in 
dealing  with  the  appropriator  they, 
are  dealing  with  or  obtaining  the 
product  of  the  originator. 

United  States.  —  Potter  Drug  & 
Chemical  Corp.  v.  Pasfield  Soap  Co. 
(1900)  102  Fed.  493,  affirmed  in  (1901) 
106  Fed.  ^14,  46  C.  C.  A.  40;  G.  W. 
Cole  Co.  V.  American  Cement  &  Oil  Co. 
(1904)  65  C.  C.  A.  105,  130  Fed.  703; 
Da  Prato  Statuary  Co.  v.  Giuliani  Stat- 
uary Co.  (1911)  189  Fed.  90;  Edward 
Hilker  Mop  Co.  v.  United  States  Mop 
Co.  (1911)  112  C.  C.  A.  176,  191  Fed. 
613 ;  Merchants'  Syndicate  Catalog  Co. 
V.  Retailers'  Factory  Catalog  Co. 
(1913)  206  Fed.  545;  Van  Kannel  Re- 
volving Door  Co.  V.  American  Revolv- 
ing Door  Co.  (1914)  131  C.  C.  A.  650, 

215  Fed.  582;  Hamilton  Mfg.  Co.  v. 
Tubbs  Mfg.  Co.  (1908)  —  C.  C.  A.  — , 

216  Fed.  401;  S.  R.  Feil  Co.  v.  John 


E.  Robbins  Co.  (1915)  136  C.  C.  A.  258, 
220  Fed.  660;  Armstrong  Seatag  Corp. 
V.  Smith's  Island  Oyster  Co.  (1915) 
139  C.  C.  A.  656,  224  Fed.  100;  Rubber 
&  C.  Harness  Trimming  Co.  v.  F.  W. 
Devoe  &  C.  T.  Reynolds  Co.  (1916) 
233  Fed.  150;  Viavi  Co.  v.  Vimedia 
Co.  (1917)  157  C.  C.  A.  481,  245 
Fed.  289,  certiorari  denied  in  (1918) 
246  U.  S.  664,  62  L.  ed.  928,  38 
Sup.  Ct.  Rep.  334;  Schulte  v.  Col- 
orado Tire  &  Leather  Co.  (1919)  170 
C.  C.  A.  524,  259  Fed.  562. 

Missouri.  —  Westminster  Laundry 
Co.  V.  Hesse  Envelope  Co.  (1913)  174 
Mo.  App.  238,  156  S.  W.  767. 

New  York. — Elbs  v.  Rochester  Egg 
Carrier  Co.  (1912)  134  N.  Y.  Supp. 
979. 

Rhode  Island* — Cady  v.  Schultz 
(1895)  19  R.  I.  193,  29  L.R.A.  524,  61 
Am.  St.  Rep,  763,  32  Atl.  915. 

Virginia. — ^Benjamin  T.  Crvmt  Co. 
V.  Lindsay  (reported  herewith)  ante, 
747. 

England.  —  Batty  v.  Hill  (1863)  1 
Hem.  &  M.  264,  71  Eng.  Reprint,  115, 
2  New  Reports,  265,  8  L.  T.  N.  S.  791, 
11  Week.  Rep.  745;  Cobbett  v.  Wood- 
ward (1872)  L.  R.  14  Eq.  407,  41  L. 
J.  Ch.  N.  S.  656,  27  L.  T.  N.  S.  27,  20 
Week.  Rep.  963;  Tallerman  v.  Dowsing 
Radiant  Heat  Co.  [1900]  1  Ch.  1,  68 
L.  J.  Ch.  N.  S.  618,  48  Week.  Rep.  146, 
appeal  not  heard  on  trial  in  [1900]  1 
Ch.  9,  69  L.  J.  Ch.  N.  S.  46;  Wertheimer 
V.  Stewart,  C.  &  Co.  (1906)  23  Rep. 
Pat.  Cas.  481  (as  digested  in  3  Butter- 
worths'  Ten  Years'  Dig.  col.  926) ; 
Standard  Ideal  Co.  v.  Standard  Sani- 
tary Mfg.  Co.  (1910)  103  L.  T.  N.  S. 
440,  27  Rep.  Pat.  Cas.  789,  27  Times 
L.  R.  63. 

As  said  in  Cobbett  v.  Woodward 
(1872)  L.  R.  14  Eq.  (Eng.)  407,  41 
L.  J.  Ch.  N.  S.  656,  27  L.  T.  N.  S.  27, 
20  Week.  Rep.  963:  "If  you  copy  the 
advertisement  of  another  you  do  him 
no  wrong  unless  in  so  doing  you  lead 
the  public  to  believe  that  you  sell  the 
articles  of  the  person  whose  advertise- 
ment you  copy." 

A  more  advanced  view  was  ex- 
pressed in  Hilson  Co.  v.  Foster  (1897) 
80  Fed.  896,  where  it  is  said :  "Where 
the  goods  of  a  manufacturer  have  be- 
come popular  not  only  because  of  their 
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intrinsic  worth,  but  also  by  reason  of 
the  ingenious,  attractive,  and  persist- 
ent manner  in  which  they  have  been 
advertised,  the  good  will  thus  created 
is  entitled  to  protection.  The  money 
invested  in  advertising  is  as  much  a 
part  of  the  business  as  if  invested  in 
buildings  or  machinery,  and  a  rival 
in  business  has  no  more  right  to  use 
the  one  than  the  other, — no  more 
right  to  use  the  machinery  by  which 
the  goods  are  placed  on  the  market 
than  the  machinery  which  originally 
created  them.  No  one  should  be  per- 
mitted to  step  in  at  the  eleventh  hour 
and  appropriate  advantages  resulting 
from  years  of  toil  on  the  part  of  an- 
other." This  case,  however,  is,  on  its 
facts,  one  of  unfair  competition. 

As  above  pointed  out,  where  the 
appropriation  of  another's  advertising 
is  likely  to  lead  the  public  to  suppose 
that  the  proprietor's  goods  are  those 
of  the  originator  or  that  his  place  of 
business  is  the  other's  business,  such 
use  becomes  unfair  competition. 

United  States. — ^Hilson  Co.  v.  Foster 
(1897)  80  Fed.  896;  Bickmore  Gall 
Cure  Co.  v.  Karns  (1905)  67  C.  C,  A. 
489,  134  Fed.  834;  Ogilvie  v.  G.  &  C. 
Merriam  Co.  (1907)  149  Fed.  858,  af- 
firmed  in  (1908)  16  L.R.A.(N.S.)  549, 
88  C.  C.  A.  596,  159  Fed.  638,  14  Ann. 
Cas.  796;  Sternberg  Mfg.  Co.  v.  Miller 
D.  &  P.  Mfg.  Co.  (1908)  88  C.  C.  A. 
398,  161  Fed.  318;  Wolf  Bros.  &  Co. 
V.  Hamilton-Brown  Shoe  Co.  (1908) 
91  C.  C.  A.  363,  165  Fed.  413,  writ  of 
certiorari  denied  in  (1909)  214  U.  S. 
514,  53  L.  ed.  1063,  29  Sup.  Ct.  Rep. 
696;  Zittlosen  Mfg.  Co.  v.  Boss  (1914) 
136  C.  C.  A.  551,  219  Fed.  887;  Stewart 
V.  Hudson  (1915)  222  Fed.  584;  Cha- 
pin-Sacks  Mfg.  Co.  v.  Hendler  Cream- 
ery Co.  (1916)  231  Fed.  550,  modified 
in  (1918)  166  C.  C.  A.  Ill,  254  Fed. 
553;  Rubber  &  C.  Harness  Trimming 
Co.  V.  F.  W.  Devoe  &  C.  T.  Reynolds 
Co.  (1916)  233  Fed.  150;  Farmers' 
Handy  Wagon  Co.  v.  Beaver  Silo  & 
Box  Mfg.  Co.  (1916)  150  C.  C.  A.  63, 
236  Fed.  731,  reversing  (1914)  219 
Fed.  234. 

Alabama. — ^Boston  Shoe  Shop  v.  Mc- 
Broom  Shoe  Shop  (1916)  196  Ala.  262, 
72  So.  102. 

Connecticut.    —    Kimball    v.    Hall 


(1913)  87  Conn.  563,  L.R.A.1916E,  632, 
89  Atl.  166. 

Iowa,— Dare  v.  Foy  (1917)  180  Iowa, 
1156,  164  N.  W.  179. 

Missouri. — ^American  Brewing  Co.  v. 
St.  Louis  Brewing  Co.  (1891)  47  Mo. 
App.  20. 

New  York.  —  Williams  v.  Spence 
(1863)  25  How.  Pr.  366;  Johnson  v. 
Hitchcock  (1888)  3  N.  Y.  Supp,  680; 
Tuerk  Hydraulic  Power  Co.  v.  Tuerk 
(1895)  92  Hun,  65,  36  N.  Y.  Supp. 
384;  Brown  v.  Braunstein  (1903)  83 
N.  Y.  Supp.  1096;  Elbs  v.  Rochester 
Egg  Carrier  Co.  (1912)  134  N.  Y.  Supp. 
979. 

Oklahoma.  —  0.  K.  Bus  &  Baggage 
Co.  V.  0.  K.  Transfer  &  Storage  Co. 
(1916)  63  Okla.  311,  L.R.A.1918A,  956, 
165  Pac.  136. 

England* — Franks  v.  Weaver  (1847) 
8  L.  T.  510,  10  B€sav.  297,  50  Eng. 
Reprint,  596;  Jay  v.  Ladler  (1888) 
L.  R.  40  Ch.  Div.  649,  60  L.  T.  N.  S. 
27,  37  Week.  Rep.  505 ;  Parker  &  Smith 
V.  Satchwell  &  Co.  (1901)  17  Rep.  Pat. 
Cas.  713. 

Words  or  phrases  which  are  not  in 
themselves  a  valid  trademark  may,  by 
association  with  the  goods  of  a  partic- 
ular manufacturer,  acquire  a  second- 
ary signification  differing  from  their 
primary  meaning  and  denoting  the 
product  of  that  manufacturer,  and 
when  this  is  made  to  appear  their  use 
in  that  sense  will  be  protected  by  re- 
straining the  use  of  the  words  by 
others  in  such  a  way  as  to  amount  to 
a  fraud  or  deception  on  the  public, 
and  to  cause  injury  to  those  to  whose 
employment  of  them  a  special  meaning 
has  become  attached,  upon  the  prin- 
ciple that  the  manufacturer  of  the 
particular  goods  is  entitled  to  the  rep- 
utation or  good  will  which  they  have 
acquired,  and  the  public  is  entitled  to 
the  means  of  distinguishing  between 
them  and  other  goods.  Rubber  &  C. 
Harness  .Trimming  Co.  v.  F.  W.  Devoe 
&  T,  C.  Reynolds  Co.  (1916)  233  Fed. 
150. 

In  Elbs  V.  Rochester  Egg  Carrier  Co. 
(1912)  134  N.  Y.  Supp.  979,  it  was 
said  with  reference  to  the  similarity  of 
advertising  between  two  competing 
concerns:  "Plaintiff  cannot  claim  a 
preferential  right  to  any  certain  type 
or  mode  of  arrangement  of  price  lists 
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or  size  or  color  of  cards.  These  things 
are  all  open  to  defendant's  use.  But 
if  the  combination  of  colors,  size,  type, 
sequence  of  matter,  arrangement  of 
headings,  etc.,  is  such  that  the  de- 
fendant's advertising  approaches  so 
closely  to  plaintiff's  previously  circu- 
lated advertising  matter  that  the  pur- 
chasing public  reading  and  being  mis- 
led by  the  same  may  buy  defendant's 
^oods,  while  intending  to  buy  of  plain- 
tiff, the  plaintiff  has  a  just  complaint 
for  which  he  should  be  awarded  re- 
dress." In  this  case  there  was  a  simi- 
larity of  names  between  the  two  con- 
cerns. 

"b.  Catalogues, 

A  manufacturer  who  copies  from  a 
competitor's  catalogue  cuts  of  articles 
which  it  may  sell  as  well  as  such  com- 
petitor commits  no  offense  of  which 
the  courts  can  take  cognizance.  Ham- 
ilton Mfg.  Co.  V.  Tubbs  Mfg.  Co. 
(1908)  —  C.  C.  A.  — ,  216  Fed.  401. 

See  also  Da  Prato  Statuary  Co.  v. 
Giuliani  Statuary  Co.  (1911)  189  Fed. 
90,  in  which  the  court  held  that  the 
reproduction  by  the  defendant  in  its 
catalogue,  of  many  of  the  cuts  con- 
tained in  plaintiff's  catalogue,  was  not 
ground  for  granting  a  temporary  in- 
junction upon  the  ground  of  unfair 
competition. 

Nor  is  there  any  invasion  of  the 
complainant's  rights  by  the  fact  that 
the  defendant  has  copied  from  the 
complainant's  catalogue  and  circulars 
descriptive  matter,  weights,  dimen- 
sions, and  the  like,  where  the  two 
catalogues  are  so  different  as  to  pre- 
clude belief  on  the  part  of  the  cus- 
tomer of  ordinary  intelligence  that  the 
defendant's  catalogue  is  an  advertise- 
ment of  the  complainant's  wares. 
Hamilton  Mfg.  Co.  v.  Tubbs  Mfg.  Co. 
(Fed.)  supra. 

In  Benjamin  T.  Crump  Co.  v.  Lind- 
say (reported  herewith)  ante,  747, 
it  is  held  that  no  unfair  competition 
was  involved  in  the  copying  of  pages 
of  a  competitor's  catalogue  containing 
pictures  and  descriptions  of  automo- 
bile accessories  which  both  had  a  right 
to  sell,  where  there  was  no  possibility 
of  the  copier's  catalogue  being  mis- 
taken for  that  of  the  other,  although, 


by  so  doing,  the  copier  was  enabled  to 
avoid  expense. 

In  Merchants'  Syndicate  Catalog  Co. 
V.  Retailers'  Factory  Catalog  Co. 
(1918)  206  Fed.  545,  it  was  held  that 
a  concern  following  a  plan  of  mer- 
chandising through  local  merchants, 
which  was  to  publish  a  large  general 
catalogue  of  merchandise,  showing  the 
description  and  retail  prices  of  com- 
modities, without  disclosing  to  the 
merchants  the  cost  or  place  of  manu- 
facture, and  filling  orders  obtained  by 
such  merchants  by  ordering  goods 
from  the  factory,  may  lawfully  copy 
a  catalogue  compiled  by  another  en- 
gaged in  like  business. 

In  Cobbett  V.  Woodward  (1872)  L.  R. 
14  Eq.  (Eng.)  407,  it  was  held  that  one 
who,  in  the  coarse  of  his  business  as 
an  upholsterer  and  house  furnisher, 
had  printed  and  published  a  work  con- 
taining an  introduction  and  remarks 
on  housekeeping,  written  by  the  plain- 
tiff himself,  with  numerous  engravings 
and  illustrationa  of  designs'  and  arti- 
cles of  furniture  which  were  sold  by 
him,  was  not  entitled  to  enjoin  the 
circulation  of  a  similar  work  by  a 
competitor  who  had  precisely  copied 
about  one  half  of  the  illustrations  and 
extracted  certain  passages  from  the 
synopsis  and  introduction  of  the  plain- 
tiffs work,  and  the  general  remarks, 
without  acknowledgment,  except  so 
far  as  the  letterpress  copy  bore  the  * 
trace  of  original  composition  and  was 
not  merely  descriptive  matter.  The 
court,  in  drawing  a  distinction  be- 
tween the  appropriation  of  another's 
advertisement  and  the  appropriation 
of  a  compilation  which  is  itself  the 
subject  of  sale,  said :  "The  argument 
relied  upon  by  the  plaintiff  for  an  in- 
junction consists  in  drawing  an  an- 
alogy between  this  work  and  the  com- 
pilation of  such  works  as  a  postoffice 
directory,  a  concordance  of  the  Bible, 
or  of  Shakespeare,  or  a  dictionary 
where  the  same  work  is  either  re- 
peated year  after  year  with  little  vari- 
ation and  with  little  addition,  and 
where  occasionally  it  is  exactly  re- 
peated in  addition  after  addition,  as  in 
the  ordinary  case  of  a  concordance. 
Now,  there  is  certainly  no  question 
that  such  works  so  compiled  are  pro- 
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tected,  and  though  a  fresh  compiler 
might  do  the  same  thing  if,  to  use  a 
vulgar  but  significant  expression,  'he 
did  it  off  his  own  bat/  that  is,  by  his 
own  individual  exertion,  as  if  no  one 
had  ever  done  it  before;*  yet  if  it  be 
shown  that  the  fresh  compiler  has 
used  the  exertions  of  the  previous  com- 
piler he  will  be  restrained  by  injunc- 
tion from  so  doing.  But  the  distinc- 
tion between  those  works  and  the 
present  is  this, — those  works  are  com- 
piled and  published  for  the  informa- 
tion and  use  of  the  public,  and  are 
bought  by  the  public  without  any  ref- 
erence to  individual  benefit, — nothing 
in  the  shape  of  advertisement  of  arti- 
cles specified  in  the  work  forming  a 
part  of  the  work.  But  this  is  a  mere 
advertisement  for  the  sale  of  particu- 
lar articles  which  anyone  might  imi- 
tate, and  anyone  might  advertise  for 
sale.  To  draw  the  distinction  more 
clearly:  If  a  man  not  being  a  vendor 
of  any  of  the  articles  in  question  were 
to  publish  a  work  for  the  purpose  of 
informing  the  public  of  what  was  the 
most  convenient  species  of  articles 
of  house  furniture,  or  the  most 
graceful  species  of  decorations  for 
articles  of  house  furniture,  what 
they  ought  to  cost,  and  where 
they  niight  be  bought,  and  were  to 
illustrate  his  work  with  designs  and 
with  drawings  of  each  article  he  de- 
scribed,— such  a  work  as  this  could 
not  be  pirated  with  impunity,  and  the 
attempt  to  do  so  would  be  stopped  by 
the  injunction  of  the  court  of  chan- 
cery; yet,  if  it  were  done  with  no 
such  object,  but  solely  for  the  purpose 
of  advertising  particular  articles  for 
sale,  and  promoting  the  private  trade 
of  the  publisher  by  the  sale  of  articles 
which  any  other  person  might  sell  as 
well  as  the  first  advertiser,  and  if  in 
fact  it  contained  little  more  than  an 
illustrated  inventory  of  the  contents 
of  a  warehouse,  I  know  of  no  law 
which,  while  it  would  not  prevent  the 
second  advertiser  from  selling  the 
same  articles,  would  prevent  him  from 
using  the  same  advertisement,  pro- 
vided he  did  not  in  such  advertisement 
by  any  device  suggest  that  he  was 
selling  the  works  and  designs  of  the 
first  advertiser.    At  the  same  time,  I 


am  bound  to  say  that  where  it  is  shown 
that  the  second  advertiser  has  been 
making  use  literally  of  the  drawings 
of  the  first  advertiser,  and. copying 
them  precisely,  I  think  that  the  court, 
though  it  could  not  stop  him  from  tak- 
ing that  course,  must  feel  that  a  use 
has  been  made  of  the  works  of  the 
first  advertiser  which  would  not  be 
considered  fair  amongst  gentlemen, 
nor  (for  the  rules  are  the  same  as  re- 
gards the  usual  intercourse  of  life) 
amongst  fair  traders,  and  would  not 
give  costs  to  the  man  who  deliberately 
endeavored  to  profit  by  the  exertions 
of  his  fellow  tradesman.'*' 

Cobbett  v.  Woodward  (1872)  L.  R. 
14  Eq.  (Eng.)  407,  41  L.  J.  Ch.  N.  S. 
656,  27  L.  T.  N.  S.  27,  20  Week.  Rep. 
963,  although  overruled  in  Maple  v. 
Junior  Army  &  Navy  Stores  (1882)  L. 
R.  21  Ch.  Div.  (Eng.)  369,  52  L.  J. 
Ch.  N.  S.  67,  47  L.  T.  N.  S.  589,  31 
Week.  Rep.  70,  in  so  far  as  it  holds 
that  there  is  no  copyright  in  an  adver- 
tisement, is  not  otherwise  affected 
thereby. 

.  In  Dare  v.  Poy  (1917)  180  Iowa, 
1156,  164  N.  W.  179,  it  was  held  that 
there  was  no  unfair  competition  on  the 
part  of  one  who,  after  having  sold  out 
a  mail-order  business,  subsequently 
re-engaged  therein,  in  sending  out 
catalogues  in  shape,  size,  cover,  de- 
sign, and  general  arrangement  and  ap- 
pearance similar  to  those  formerly 
issued  by  him,  where  it  did  not  appear 
that  he  had  made  any  effort  to  induce 
his  former  trade  to  believe  that  he  was 
conducting  the  same  business  as  for- 
merly. 

c.  Circulars,  handbills,  and  other  advert 

tisements. 

In  Potter  Drug  &  Chemical  Corp.  v. 
Pasfield  Soap  Co.  (1900)  102  Fed,  493, 
affirmed  in  (1901)  46  C.  C.  A.  40,  106 
Fed.  914,  it  was  held  that  there  was 
no  unfair  competition  in  the  copying 
by  the  defendant  in  a  circular  accom- 
panying each  cake  of  his  soap,  of  sen- 
tences from  the  circular  accompany- 
ing the  complainant's  soap,  where  the 
circulars  themselves  were  entirely  un- 
like in  appearance  and  size,  and  the 
reverse  side  of  one  was  blank,  while 
that  of  the  other  contained  advertise- 
ments in  several  foreign  languages, 
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since  such  copying*  of  the  language 
could  have  had  no  effect  in  misleading 
persons  proposing  to  purchase  com- 
plainant's product. 

In  G.  W.  Cole  Co.  v.  American 
Cement  &  Oil  Co.  (1904)  65  C.  C.  A. 
105,  130  Fed.  708,  it  was  held  that  the 
charge  of  unfair  competition  was  not 
sustained  by  the  fact  that  a  circular 
prepared  by  the  defendant  describing 
the  uses  of  his  product  contained  three 
cuts  (out  of  nineteen)  taken  from 
complainant's  circular,  where  the  cir- 
culars in  other  respects  were  dissimi- 
lar and  complainant  wrapped  a  cir- 
cular around  the  bottle  in  the  carton, 
while  defendant  used  his  circular 
simply  as  an  advertisement,  sending 
it  to  the  jobber,  so  that  there  was  no 
possibility  of  its  deceiving  the  casual 
inattentive  purchaser  of  a  single  pack- 
age. 

In  Edward  Hilker  Mop  Co.  v.  United 
States  Mop  Co.  (1911)  112  C.  C.  A.  176, 
191  Fed.  618,  it  was  held  that  the  use 
in  advertisements  of  expressions  ap- 
parently copied  from  complainant's 
advertisements  and  circulars,  and  the 
copying  of  circulars,  was  not  unfair 
competition  where  the  purpose  of  the 
advertisements  was  not  primarily  to 
make  sales,  but  to  obtain  agents,  and 
the  circulars  were  distributed  not  to 
the  public,  but  to  agents,  and  from 
their  nature,  containing  as  they  did 
instructions  to,  and  a  schedule  of  large 
compensations  to,  agents,  it  was  nn- 
likely  that  they  would  naturally  fall 
into  the  hands  of  the  ultimate  pur- 
chasers. 

In  Van  Kannel  Revolving  Door  Co. 
V.  American  Revolving  Door  Co. 
(1914)  181  C-  C.  A.  650,  215  Fed.  582, 
it  was  held  that  a  manufacturer  of  re- 
volving doors  had  no  exclusive  right 
to  the  use  for  advertising  purposes 
of  a  geometrical  figure  showing  a 
cross-sectional  view  of  a  revolving 
door,  or  to  the  words  "Always  closed," 
or  to  a  picture  of  a  conventional  re- 
volving door,  although  it  is  entitled 
to  protection  against  such  use  of  them 
by  a  competitor  as  would  constitute 
fraudulent  or  unfair  competition  with 
it.  Such  competition,  however,  was 
not  shown. 

In  S.  R.  Feil  Co.  v.  John  E.  Robbins 


Co.  (1915)  136  C.  C.  A.  258,  220  Fed.  ^ 
650,  it  was  held  that  unfair  competi- 
tion by  a  competing  manufacturer  of 
a  veterinary  remedy  was  not  shown  by 
evidence  that  defendant  practically 
paraphrased  complainant's  circulars 
and  other  advertising,  including  its 
cuts  and  pictorial  matter,  even  follow- 
ing complainant  in  using  cuts  in  which 
the  animals  were  shown  to  be  so  eager 
for  the  preparation  that  they  besieged 
and  partook  from  a  barrel  in  which 
it  was  shipped,  and  that  it  followed 
complainant  in  the  use  of  blank-order 
forms  or  coupons,  where  it  appeared 
that  defendant's  product  was  readily 
disting^uishable  from  that  of  the  com- 
plainant's, and  that  it  did  not  attempt 
to  pass  it  off  as  that  of  the  complain- 
ant's, the  court  saying^:  "In  the  para- 
phrasing of  complainant's  advertising 
literature  and  the  approximation  of  its 
pictorial  matter,  defendant's  actions 
were  unethical  rather  than  fraudulent. 
It  is  not  shown  that  defendant  ever 
sought,  in  its  regular  trade,  to  sell  its 
product  for  that  of  complainant,  but 
has  insisted  that  'Sal-Tone'  was  much 
the  same  and  just  as  good  as  'Sal-Vet.' 
The  marketing  of  the  two  remedies 
ran  side  by  side  for  several  years  in  a 
friendly  manner.  Salesmen  were  ad- 
vised by  defendant  to  do  no  'knocking,' 
and  not  to  seek  to  seU  to  those  mer- 
chants dealing  in  'Sal-Vet.'  The  dis- 
eases sought  to  be  cured  were  the 
same,  as  were  the  animals.  The  evi- 
dence discloses  that  the  two  mixtures 
accomplished  the  same  result.  Natu- 
rally the  advertising  would  be  more 
or  less  similar  both  in  language  and 
pictures.  There  was  no  bad  faith  in 
using  the  order  forms  or  coupons, 
since  these  are  shown  to  be  in  common 
use  in  the  mail-order  business.  .  .  . 
Throughout  the  record  it  appears  that 
defendant  always  used  its  own  name 
as  proprietor,  and  the  trademark  of 
its  product,  'Sal-Tone,'  and  that  the 
packages  did  not  so  closely  resemble 
each  other  as  to  be  misleading  to  one 
with  any  discriminating  sense.  The 
confusion,  if  it  amounts  to  that,  was 
brought  about  by  the  carelessness  of 
purchasers,  who  appear  to  have  been 
more  anxious  to  procure  a  specific  for 
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the  cure  of  animal  diseases  tihan  to 
buy  any  particular  preparation." 

In  Viavi  Co.  v.  Vimedia  Co.  (1917) 
157  C.  C.  A.  481,  245  Fed.  289,  writ  of 
certiorari  denied  in  (1918)  246  U.  S. 
664,  62  L.  ed.  928,  38  Sup.  Ct..Rep.  334, 
it  was  held  that  there  was  no  unfair 
competition  between  manufacturers  of 
proprietary  medicines  in  the  use  of 
books,  charts,  circulars,  and  printed 
forms  that  had  general  resemblances 
as  to  contents,  such  as  anatomical 
plates,  descriptions  of  diseases  and 
symptoms,  and  advice  for  the  sick, 
where  the  material  used  is  common  in 
the  domain  of  the  proprietary  medi- 
cine business. 

In  Schulte  v.  Colorado  Tire  &  Leath- 
er Co.  (1919)  170  C.  C.  A.  524,  259  Fed. 
562,  it  was  held  that  there  was  no  un- 
fair competition  between  manufactur- 
ers of  belting  in  the  use  of  circulars 
and  advertising  matter  with  similar 
illustrations,  being  a  partially  un- 
wound spool  of  belting,  a  cross  section 
of  the  belt  on  a  grooved  pulley,  side 
and  top  views  of  a  piece  of  belting, 
and  a  continuous  belt,  .where  none  of 
these  illustrations  suggested  any  par- 
ticular brand  or  make  of  that  charac- 
ter of  belting,  and  there  was  ho  such 
similarity  in  the  accompanying  litera- 
ture as  would  at  any  time  have  de- 
ceived the  purchasing  public  into  the 
belief  that  defendant  was  dealing  in 
a  belt  made  by  complainant. 

In  Standard  Ideal  Co.  v.  Standard 
Sanitary  Mfg.  Co.  (1910)  103  L.  T. 
N.  S.  (Eng.)  440,  27  Rep.  Pat.  Cas.  789, 
27  Times  L.  R.  63,  the  court  adverted 
to  the  fact  that  the  defendant  had  un- 
doubtedly copied  many  of  the  plain- 
tiff's advertisements  and  photographs, 
but  found  that  it  had  not  passed  off 
its  goods  as  those  of  the  plaintiff. 

In  Wertheimer  v.  Stewart,  C.  &  Co. 
(1906)  23  Rep.  Pat  Cas.  (Eng.)  481 
(as  digested  in  3  Butterworths'  Ten 
Years'  Dig.  col.  926),  where  the  de- 
fendant had  copied  a  newspaper  ad- 
vertisement of  the  complainants'  con- 
sisting of  stereotyped  letterpress 
surrounded  by  pictures  of  objects 
which  were  offered  as  premiums  to 
purchasers,  slightly  altering  the  posi- 
tion applicable  to  such  premiums  and 
substituting  his  own  firm  name  for 
that  of  the  original  advertiser,  it  was 


held,  that  he  had  incurred  no  legal 
liability. 

In  Tuerk  Hydraulic  Power  Co.  v. 
Tuerk  (1895)  92  Hun,  65,  36  N.  Y. 
Supp.  384,  it  appeared  that  one  who 
had  been  in  the  employ  of  the  plain- 
tiff, and  had  charge  of  the  preparation 
of  catalogues  and  circulars,  in  which 
he  frequently  used  as  an  illustration 
the  picture  of  a  girl  seated  by  an  open 
window  operating  a  sewing  machine 
with  the  help  of  a  motor,  and  in  con- 
nection with  this  picture  a  statement^ 
reported  to  have  been  made  by  a  gov- 
ernment official  at  Washington,  that 
women  should  not  be  permitted  to  run 
sewing  machines  in  the  ordinary  way, 
left  such  employment  and  formed  a 
copartnership  with  others  under  the 
style  of  the  Tuerk  Meter  Company; 
that  although  the  partnership  was'  or- 
ganized for  the  purpose  of  manufac- 
turing a  water  meter  called  the  Tuerk, 
no  meters  were  actually  made  and 
sold,  but  the  firm  began  the  manufac- 
ture of  a  water  motor  similar  in  gen- 
eral appearance  to  that  of  the  plain- 
tiff, and  issued  and  circulated  to  the 
public  illustrated  catalogues  advertis- 
ing the  manufacture  and  sale  by  the 
Tuerk  Water  Meter  Company  of  a 
water  motor  called  "Tuerk  New  Water 
Motor,"  and  that  upon  the  motor  itself 
it  was  designated  as  the  "Tuerk  Motor, 
Syracuse,  New  York;"  that  in  the  cir- 
culars issued  there  appeared  a  cut  or 
picture  of  a  girl  at  a  sewing  machine 
beside  a  window,  with  a  motor  bearing 
the  name  "Tuerk  Motor,"  so  similar 
to  that  theretofore  used  by  the  plain- 
tiff as  to  be  indistinguishable  without 
comparison ;  that  other  circulars  were 
published  containing  the  same  picture 
and  testimonial.  Upon  such  facts  it 
was  held  that  the  complainant  was 
entitled  to  enjoin  the  use  of  the  name 
of  "The  Tuerk  Water  Meter  Company" 
or  any  other  substantial  imitation  of 
the  name  "The  Tuerk  Water  Motor 
Company"  by  which  the  plaintiff  was 
generally  known,  or  from  printing,, 
publishing,  issuing,  or  circulating  any 
of  the  cuts,  pictures,  prints,  or  printed 
matter  used  by  the  plaintiff  in  its  cata- 
logues or  circulars  prior  to  the  for- 
mation of  the  defendant's  firm,  or  any 
substantial  imitation  thereof. 

In  Brown  v.  Braunstein   (1903)   8S 
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N.  T.  Supp.  1096,  plaintiffs,  doing 
business  under  the  name  of  the  Bent 
Glass  Novelty  Company,  were  granted 
an  injunction  restraining  the  defend- 
ant from  doing  business  under  the 
name  of  the  Bent  Glass  Globe  Manu- 
facturing Company,  or  any  similar 
name  calculated  to  deceive  or  confuse 
the  customers  of  the  plaintiffs,  from 
using  any  designs,  patterns,  models, 
photographs,  blue  prints,  catalogues 
or  copies  thereof  belonging  to  the 
plaintiffs,  or  used  by  them  in  their 
business,  from  sending  out  circulars 
calculated  to  deceive  the  customers  of 
the  plaintiffs,  and  from  appropriating 
or  using  the  system  of  numbers  de- 
vised by  the  plaintiffs  to  facilitate  the 
ordering  of  their  goods. 

In  Williams  v.  Spence  (1863)  25 
How.  Pr.  (N.  Y.)  366,  the  almost 'lit- 
eral  adoption  of  the  language  used  in 
the  plaintiff's  labels  and  handbills  was 
one  of  the  things  held  calculated  to 
deceive  the  public  and  leave  the  un- 
wary to  believe  that  in  purchasing  the 
defendant's  soaps,  they  were  purchas- 
ing: the  plaintiff's. 

In  O.  K.  Bus  &  Baggage  Co.  v.  0.  K. 
Transfer  &  Storage  Co.  (1916)  63 
Okla.  311,  L.R.A.1918A,  956,  165  Pac. 
136,  it  was  held  to  be  unfair  compe- 
tition for  the  0.  K.  Bus  &  Baggage 
Company,  upon  entering  into  the 
transfer  and  storage  business  in  com- 
petition with  the  0.  K.  Transfer  & 
Storage  Company,  to  simulate  its  ad- 
vertising so  closely  as  to  deceive  and 
mislead  plaintiff's  customers. 

In  Bickmore-Gall  Cure  Co.  v.  Karns 
(1905)  67  C.  C.  A.  439,  134  Fed.  833, 
ivhere,  among  other  things  calculated 
to  induce  the  public  to  believe  the  de- 
fendant's product  was  that  of  the  com- 
plainant, it  appeared  that  defendant 
bad  copied  to  a  material  extent  from 
complainant's  circulars,  it  was  said: 
••Undoubtedly,  where  two  persons  are 
ens'aged  in  selling  like  goods,  neither 
of  them  has  or  can  acquire  the  exclu- 
sive privilege  to  aptly  designate  and 
describe  them,  or  to  attractively  pre- 
sent them  for  sale  with  appropriate 
directions  for  their  use.  But  neither 
of  them  has  the  right  to  do  any  of 
these  things  in  such  manner  as  insid- 
iously to  mislead  purchasers  into  the 
l>elief  that  his  wares  are  those  of  his 


competitor;  and  we  cannot  agree  that 
the  resemblances  in  designation,  de- 
scription, presentment,  and  directions 
which  are  complained  of  in  this  case 
'may  fairly  be  attributed  to  the  fact 
that  both  parties  sell  remedies  of  the 
same  kind  and  intended  to  accomplish 
the  same  results.'  " 

In  Ogilvie  v.  G.  &  C.  Merriam  Co. 
(1907)  149  Fed.  858,  affirmed  in  (1908) 
16  L.R.A.(N,S.)  549,  88  C.  C.  A.  596, 
159  Fed.  638,  14  Ann.  Cas.  796,  it  was 
held  that  the  fact  that  defendant  had 
taken  portions  of  the  printed  matter 
in  the  circulars  and  advertisement  of 
the  complainant's  books  and  inserted 
them  in  his  circulars  and  advertise- 
ments went  to  show  an  intention  to 
trespass  upon  the  reputation  of  the 
complainant  and  to  deceive  purchas- 
ers into  purchasing  his  dictionary  for 
one  of  the  dictionaries  published  by 
the  complainant. 

In  Sternberg  Mfg.  Co.  v.  Miller,  D. 
&  P.  Mfg.  Co.  (1908)  88  C.  C.  A.  398, 
161  Fed.  318,  it  Was  held  that  the  close 
copy  in  the  pamphlets  and  literature 
published  by  the  defendant,  and  the 
order  of  the  arrangement  of  the  close- 
ly imitated  cuts  of  tools,  implements, 
and  machinery  of  the  complainant, 
were  such  as  to  impose  upon  the  de- 
fendant the  obligation  of  distinctly 
indicating  that  the  articles  as  pictured 
and  described  were  of  its  manufacture, 
so  as  reasonably  to  advise  the  public 
thereof. 

In  Stewart  v.  Hudson  (1915)  222 
Fed.  584,  it  was  held  that  the  defend- 
ant had  been  guilty  of  unfair  competi- 
tion in  copying  an  automobile  acces- 
sory originated  by  the  plaintiff,  and 
his  advertisements  thereof,  the  court 
saying:  "Had  the  defendant  con- 
tented himself  with  merely  appropri- 
ating the  inventive  idea  or  features 
of  this  appliance,  he  could  not  have 
been  convicted  of  any  trespass  upon 
the  legal  rights  of  the  plaintiff.  When, 
however,  he  went  further,  and,  in 
addition  to  the  device  itself,  he  imi- 
tated the  very  form  and  shape  and  ap- 
pearance of  plaintiff's  make,  and 
copied  also  the  advertisements,  cuts, 
and  illustrations  by  means  of  which 
plaintiff  had  introduced  it  to  the  pub- 
lic, and  by  which  characteristics  it  had 
become  known  as  the  plaintiff's  manu- 
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facture,  he  was  sruilty  of  unfair  trade, 
from  which  he  should  be  required  to 
desist.  The  slight  departure  in  de- 
fendant's marking  of  the  tool  made  by 
him  from  that  made  by  the  plaintiff 
carries  the  conviction,  not  that  the  de- 
fendant was  seeking  to  distinguish  his 
make,  but  that  the  similitude  was 
meant  to  deceive,  and  that  the  defend- 
ant was  guiltily  conscious  of  it.  Since 
the  output  of  his  first  make  of  tools 
and  of  his  first  advertisements,  the 
defendant  has  made  changes  in  the 
latter  and  in  the  literature  issued, 
which  go  a  little  toward  lessening 
the  deception.  He  does  not,  however, 
go  far  enough,  and  plaintiff  has  the 
right  to  a  preliminary  injunction.  It 
must,  however,  be  expressly  linnited 
to  enjoining  the  defendant  from  sell- 
ing or  advertising  such  make  of  the 
tool  in  question  as  may  be  imposed 
upon  intending  purchasers  as  the 
make  of  the  plaintiff.'' 

In  Chapin-Sacks  Mfg.  Co.  v.  Hendler 
Creamery  Co.  (1916)  231  Fed.  550,  af- 
firmed on  this  point  in  (1918)  166 
C.  C.  A.  Ill,  254  Fed.  553,  it  was  held 
that  a  manufacturer  of  ice  cream, 
though  entitled  to  follow  the  lead  of 
another  in  the  color  of  his  tubs,  the 
painting  of  his  wagons,  and  the  char- 
acter of  his  signs,  and  his  methods  of 
advertising  and  in  describing  his  prod- 
uct as  "the  velvet  kind,"  in  a  field  in 
which  they  were  not  in  competition, 
was,  in  a  district  in  which  they  came 
into  competition,  bound  to  take  such 
measures  as  would  remove  all  reason- 
able danger  of  his  cream  being  sold 
as  that  of  the  complainant's,  or  to  the 
reputation  acquired  by  the  complain- 
ant. The  court  said:  "When  Hendler 
began  to  press  his  sales  in  Annapolis, 
he  was  bound  to  remember  that  he  had 
taken  the  name  that  plaintiff  gave  its 
cream,  and  had  followed  it  more  or  less 
closely  in  the  way  of  advertising  and 
marketing.  He  had  the  right  to  do  so 
when  there  was  no  danger  of  thereby 
leading  people  who  wanted  plaintiff's 
cream  to  buy  his.  Under  the  condi- 
tions which  prevailed  in  Baltimore, 
there  was  no  occasion  to  take  precau- 
tions against  dangers  that  did  not  ex- 
ist, but  where  he  was  in  active  com- 
petition with  plaintiff,  as  at  Annapolis, 


the  situation  was  different.  He  had 
unnecessarily,  and  merely  to  save  him- 
self the  trouble,  so  carried  on  his 
business  that,  in  any  locality  in  which 
both  creams  were  sold,  confusion  with 
plaintiff's  goods  was  highly  probable, 
if  not  inevitable.  He  and  his  fifuccessor 
have  found  such  confusion  useful  in 
taking  trade  away  from  plaintiff.  Un- 
der such  circumstances  he  was  bound, 
at  his  peril,  to  prevent  it.  All  experi- 
ence shows  that,  in  an  article  of  this 
kind,  the  mere  fact  that  he  displayed 
his  own  name  in  connection  with  the 
ice  cream  was  not  sufiicient  to  keep 
people  from  buying  his  wares  when 
they  wanted  plaintiff's.  Defendants, 
it  is  true,  have  a  right  to  say  their 
cream  is  *the  velvet  kind,'  precisely  as 
they  have  the  right  to  paint  their  tubs 
yellow,  to  use  similar  delivery  wagons, 
to  furnish  their  customers  with  cabi- 
nets which  closely  resemble  those  of 
plaintiff,  and  to  display  signs  and  ban- 
ners which  make  almost  the  same  im- 
pression on  the  eye  as  do  those  of  the 
plaintiff;  but  they  cannot  do  one,  or 
all,  or  any,  of  these  things  for  the 
purpose  of  confusing  their  goods  with 
those  of  plaintiff's.  This  is  especially 
true  when  their  goods  are,  to  their 
knowledge,  inferior  to  its.  If  Hendler 
had  taken  the  trouble  originally  to 
design  an  advertising  scheme,  instead 
of  appropriating  that  of  plaintiff,  the 
defendants  would  not  now  be  subject 
to  any  embarrassment.  He  did  not, 
and  they  must  submit  to  whatever  is 
necessary  to  protect  plaintiff  from  the 
annoyance  and  loss  resulting  from  a 
confusion  which  they  have  caused." 

In  Farmers'  Handy  Wagon  Co.  v. 
Beaver  Silo  &  Box  Mfg.  Co.  (1916) 
150  C,  C.  A.  63,  236  Fed.  731,  it  was 
held  that  a  charge  of  unfair  competi- 
tion was  supported  by  proof  that  an 
infringer  of  complainant's  patent  had 
appropriated  its  trade  literature  in  its 
statements,  prospectuses,  and  cata- 
logues, and  had  also  applied  to  its 
products  the  same  tradename. 

In  Franks  v.  Weaver  (1847)  10  Beav. 
296,  50  Eng.  Reprint,  596,  the  plaintiff, 
Franks,  invented  a  mode  of  preparing 
a  certain  drug  which  he  sold  under 
the  name  of  ''Specific  Solution  of 
Copaiba"   in   wrappers  which,  after 
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eulogizing  the  medicine  at  some 
lengthy  contained  "general  directions 
for  its  use"  and  concluded  with  copies 
of  testimonials  given  by  eminent  medi- 
cal authorities.  The  defendant  put 
upon  the  market  another  preparation 
of  the  same  drug,  in  wrappers  which, 
although  strikingly  different  in  ap- 
pearance from  those  of  the  plaintiff, 
referred  to  the  curative  powers  of  the 
drug  and  stated  that  its  nauseous  and 
offensive  properties  had  been  removed 
by  Mr.  Franks,  to  whom  was  due  the 
merit  of  originally  introducing  under 
the  appellation  of  "Specific  Solution 
of  Copaiba"  a  preparation  of  the  bal- 
sam which  was  perfectly  miscible  with 
water,  etc.  It  then  went  on  to  state 
the  merits  of  the  "Chemical  Solution" 
and  proceeded  as  follows:  "Mr. 
Franks's  Specific  Solution  of  Copaiba 
was  extensively  adopted  by  the  late 
Sir  Astley  Cooper,  Bart.  F.  R.  S.,  and 
was  also  successfully  employed  in  the 
public  and  private  practices  of  the  fol- 
lowing (as  well  as  many  other)  dis- 
tinguished members  of  the  profession, 
whose  testimonials  are  subjoined," 
reproducing  the  plaintiff's  testimoni- 
als. Directions  for  use  then  followed, 
which  were  similar  to  those  used  by 
the  plaintiff.  Upon  these  facts,  it  was 
held  that  the  effect  of  the  wrapper 
was  to  induce  the  belief  in  the  minds 
of  ordinary  readers  that  the  mixture 
or  solution  prepared  and  sold  by  the 
defendant  was  the  same  as  that  to 
which  these  testimonials  were  appli- 
cable, and  that  this  was  a  fraud  on  the 
plaintiff,  which  should  be  restrained 
by  injunction  so  far  as  might  be  nec- 
essary for  the  protection  of  the  plain- 
tiff. 

In  Tallerman  v. ^Dowsing  Radiant 
Heat  Co.  [1900]  1  Ch.  (Eng.)  1,  68 
L.  J.  Ch.  N.  S.  618,  48  Week.  Rep.  146, 
it  appeared  that  the  defendant,  a 
company  formed  for  the  purpose  of 
treating  various  diseases  by  the  appli- 
cation of  heat,  issued  a  pamplet  con- 
taining extracts  from  an  article  pub- 
lished in  a  medical  journal  relating 
to  the  plaintiff's  system,  which  had 
been  so  made  that  the  reader  would 
naturally  be  led  to  believe  that  certain 
statemei^ts  of  facts  which  appeared  in 
the  a^jticle  related  to  the  defendant's. 
17  A.L.R.— 49. 


business,  whereas,  in  fact,  they  related 
to  the  plaintiff's.  They  also  published 
a  pamphlet  containing  what  purported 
to  be  a  report  of  a  speech  made  in  a 
meeting  of  medical  men  by  a  certain 
doctor,  in  which  speech,  as  delivered, 
specific  references  were  made  to  both 
systems,  but  which  in  the  report  in 
this  pamphlet  had  been  struck  out. 
There  was  no  evidence  of  any  actual 
damage  having  been  suffered  by  the 
plaihtiff,  and  it  was  doubtful  whether 
any  actual  damage  ever  would  accrue. 
Under  those  circumstances  the  court 
declined  to  interfere  by  way  of  inter- 
locutory injunction.  An  appeal  was 
taken,  but  upon  the  defendant's  under- 
taking to  discontinue  the  practices 
complained  of  the  action  was  discon- 
tinued. See  [1900]  1  Ch.  9,  69  L.  J. 
Ch.  N.  S.  46. 

d.  Catchwords  or  phrases. 

One  who  has  adopted  a  catch  phrase 
as  a  distinctive  form  of  advertisement, 
which  has  come  to  be  associated  with 
him,  is  entitled  to  be  protected  against 
any  unfair  appropriation  of  it  by  a 
competitor.  Kimball  v.  Hall  (1913) 
87  Conn.  563,  L.R.A.1916E,  632,  89 
Atl.  166. 

One  engaged  in  the  business  of 
welding  metals  by  the  oxy-acetylene 
process,  who  has  adopted  and  used  as 
a  form  of  advertising  the  phrase, 
"Send  it  to  Oxy,"  until  he  is  known  to 
the  trade  as  "Oxy,"  has  a  right  of 
action  against  a  competitor  who  puts 
up  a  sign  "Oxy-Acetylene  Welding  & 
Cutting"  in  front  of  his  shop,  with 
the  word  "Oxy"  prominent  and  dis- 
tinct from  the  other  words,  so  that  he 
succeeds  in  appropriating  a  portion  of 
the  former's  trade.    Ibid. 

The  manufacturer  of  "The  American 
Girl"  shoe,  who  has  employed  the 
catch  phrase  "A  shoe  as  good  as  its 
name,"  is  entitled  to  enjoin  the  use 
in  connection  with  "The  American 
Lady  Shoe"  of  the  phrase,  "The  shoe 
deserves  its  name,"  or  any  other 
phrase  in  simulation  of  that  used  by 
the  complainant.  Wolf  Bros.  &  Co.  v. 
Hamilton-Brown  Shoe  Co.  (1908)  91 
C.  C.  A.  363,  165  Fed.  413,  writ  of  cer- 
tiorari denied  in  (1909)  214  U*  &  514, 
53  L.  ed.  1063,  29  Sup.  Ct.  Rep.  696. 
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Where  the  manufacturer  of  a  grass 
catcher  for  lawnmowers  has  adver- 
tised it  under  the  name  of  "Easy 
Emptying/'  so  that  the  words  have 
acquired  a  secondary  meaning,  indi- 
cating to  the  prospective  purchaser 
that  grass  catchers  to  which  they  are 
applied  are  manufactured  by  the  plain- 
tiff, another  manufacturer  may  not, 
in  its  catalogues,  circulars,  and  leaf- 
lets, call  another  device  of  the  same 
nature  "Easy  Emptying,"  thereby  mis- 
leading purchasers  into  the  belief  that 
his  grass  catchers  are  the  same  as 
those  made  by  the  plaintiff.  Zittlosen 
Mfg.  Co.  v.  Boss  (1914)  185  C.  C.  A. 
551,  219  Fed.  887. 

In  Rubber  &  C.  Harness  Trimming 
Co.  V.  F.  W.  Devoe  &  T.  C.  Reynolds 
Co.  (1916)  233  Fed.  150,  it  was  held 
that  although  the  term  "Rubber  Set" 
has,  in  the  public  mind,  come  to  mean 
brushes  manufactured  by  the  com- 
plainant, a  competitor  may  describe 
its  brushes,  made  according  to  the 
rubber-set  process,  as  "set  in  rubber," 
in  its  own  catalogue,  where  the  cata- 
logue shows,  as  clearly  as  it  is  pos- 
sible to  show  anything,  that  the  goods 
are  manufactured  by  the  defendant, 
and  that  they  may  likewise  employ 
them  upon  billheads,  letters,  circulars, 
and  advertisements  other  than  display 
matter,  where  the  full  name  of  the 
manufacturer  is  given  equal  promi- 
nence to  that  of  the  descriptive  words 
"set  in  rubber,"  although  it  may  not  so 
mark  its  brushes  with  such  words, 
where  the  effect  would  be  to  cause  its 
product  to  be  mistaken  for  that  of  the 
complainant's. 

A  dentist  cannot  object  to  a  com- 
petitor's adoption  of  the  phrase  "scien- 
tific dentistry  at  moderate  prices." 
Cady  V.  Schultz  (1895)  19  R  I.  193,  29 
L.R.A.  524,  61  Am.  St.  Rep.  763,  32 
Atl.  915. 

In  Batty  v.  Hill  (1863)  1  Hem.  &  M. 
264,  71  Eng.  Reprint,  115,  2  New  Re- 
ports, 265,  8  L.  T.  N.  S.  791,  11  Week. 
Rep.  745,  it  was  held,  upon  the  ground 
that  it  is  no  part  of  the  duty  of  a 
court  of  equity  to  enforce  the  observ- 
ance of  the  dictates  of  morality,  that 
an  injunction  would  not  be  issued 
against  the  use  of  the  words  "Prize 
Medal   1862"   upon  labels   for  pickle 


bottles  at  the  instance  of  one  to  whom 
a  prize 'medal  from  the  International, 
Exhibition  of  1862  had  been  thereafter' 
awarded,  it  not  appearing  that  the 
plaintiff's  goods  had  acquired  a  repu- 
tation under  the  name  of  "Prize  Medal 
Pickles." 

e.  Pictorial  and  other  devices. 

In  Boston  Shoe  Shop  v.  McBroom 
Shoe  Shop  (1916)  196  Ala.  262,  72  So. 
102,  it  was  held  that  the  owners  of  a 
shoe  repair  business  conducted  under 
the  name  of  "Boston  Shoe  Shop"  and 
founded  by  R.  A.  McBroom,  who  had 
used  extensively  on  his  letterheads, 
and  in  his  advertising  matter,  and  in 
other  ways  whereby  it  was  brought 
prominently  before  the  public,  a  device 
consisting  of  the  words  "Boston  Shoe 
Shop,"  in  black-faced  script,  with  a 
heavy  dash  thereunder,  upon  which 
appeared  the  words,  in  white,  "We  fix 
'em  quick," — were  entitled  to  enjoin 
the  use  by  the  defendant  of  a  device 
consisting  of  the  words  "McBroom 
Shoe  Shop"  in  a  similar  script,  with  a 
dash  beneath,  bearing  the  words,  'We 
fix  'em  quicker,"  the  court  saying: 
"An  inspection  of  the  infringed  and 
infringing  devices  exhibited^  by  the 
bill  of  complaint  will  illustrate  the 
obnoxious  character  of  the  imitation 
complained  of  far  better  than  mere 
verbal  descriptibn  can  do.  Doubtless 
the  learned  trial  judge  was  misled  by 
the  obvious  difference  in  the  names 
'Boston  Shoe  Shop'  and  'McBroom  Shoe 
Shop.'  Such  a  difference  might  indeed 
be  sufiicient  to  avoid  the  conclusion  of 
unfairness  but  for  the  fact  that  the 
business  of  the  Boston  Shoe  Shop,  as 
well  as  his  peculiar  advertising  de- 
vice, had  for  manji  years  been  associ- 
ated with  the  name  of  its  founder, 
R.  A.  McBroom,  and  hence  the  adver- 
tisement of  a  'McBroom  Shoe  Shop'  by 
the  same  peculiar  device  would  bear 
upon  its  face  a  powerful  and  persua- 
sive suggestion  that  the  original  shoe 
shop  was  now  doing  business  under 
the  new  name, — a  suggestion  by  no 
means  weakened  by  the  seductive  addi- 
tion of  a  single  syllable  to  the  slogan 
'We  fix  'em  quick.'  " 

One  who  has  used  in  his  business 
and  in  his  extensive  newspaper  adver- 
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tisements  a  device  consisting  of  a 
representation  of  a  flag  with  stars 
studding  the  upper  and  lower  borders 
in  a  very  effective  and  striking  way, 
is  entitled  to  enjoin  the  use  of  the 
same  device  by  a  competitor  in  his 
advertisements  in  a  manner  not  only 
calculated  to-  deceive,  but  which  in 
many  instances  had  deceived  people 
into  believing  the  defendant's  adver- 
tisement to  be  the  plaintiff's.  Johnson 
V.  Hitchcock  (1888)  3  N.  Y.  Supp.  680. 

In  American  Brewing  Co.  v.  St.  Louis 
Brewing  Co.  (1891)  47  Mo.  App.  14,  it 
was  held  that  a  brewing  company 
which,  upon  beginning  the  manufac- 
ture of  beer,  in  advertising  its  beer 
at  the  places  where  the  same  was  be- 
ing sold  at  retail  within  the  city,  used 
certain  large  canvas  or  muslin  signs 
on  which  the  word  "American"  was 
conspicuously  displayed,  was  entitled 
to  enjoin  the  use  by  a  competitor  of 
similar  signs  of  the  same  size  and 
general  appearance  on  which  the  word 
"American"  was  likewise  conspicuous- 
ly displayed,  where  there  was  evidence 
to  warrant  the  finding  that  the  con- 
struction and  hanging  of  such  sign 
were  the  result  of  a  design  on  defend- 
ant's part  to  attempt  a  deception  of 
the  public  to  plaintiff's  prejudice,  and 
the  colorable  imitation  was  close 
enough  to  work  such  a  deception. 

In  Hilson  Co.  v.  Foster  (1897)  80 
Fed.  896,  it  was  held  that  the  imitation 
by  the  manufacturers  of  the  "Banquet 
Hall  Boquet"  cigar,  of  advertising 
theretofore  employed  by  the  manufac- 
turers of  the  "Hoffman  House  Boquet" 
cigar,  as  described  in  the  following 
excerpt,  constituted  unfair  competi- 
tion. The  court  said:  "The  defend- 
ants' advertising  proceeds  upon  lines 
similar  to  those  adopted  by  the  com- 
plainant; every  step  taken  by  the  lat- 
ter is  met  by  a  similar  step  by  the 
former.  The  complainant  uses  the 
name  'Hoffman,'  the  defendants  use 
the  same  name  though  differently 
spelled.  The  complainant  uses  dia- 
mond-shaped silver  and  black  price 
cards  and  red  and  gold  bands ;  the  de- 
fendants do  the  same.  The  complain- 
ant's show  cards,  posters,  and  labels 
represent  a  banquet  scene  in  the  din- 
ing room  of  the  Hoffman  House;  the 


defendants  produce  a  similar  scene  in 
the  dining  room  of  'The  Waldorf.'  In 
the  use  of  metal  signs,  in  the  size  and 
shape  of  the  cigar,  in  the  use  of  a 
picture  representing  a  'smoking  man,' 
in  the  color  of  the  paper  edging  of  the 
cigar  box,  and  in  many  other  matters 
of  detail  the  defendants  have  trodden 
closely  in  the  footsteps  of  the  com- 
plainant. They  have  evolved  nothing 
original ;  the  plan  of  their  advertising 
has  been  copied  directly  from  the 
complainant.  It  is  true  that  many  of 
these  similarities  are,  when  considered 
alone,  immaterial  and  insignificant 
If,  for  instance,  the  complainant's 
right  to  relief  depended  upon  the  color 
of  the  bands  and  box  binding,  or  the 
size  and  shape  of  the  cigar,  it  would 
be  the  duty  of  the  court  to  dismiss 
the  bill  as  depending  upon  considera- 
tions too  trivial  and  speculative  to 
warrant  the  interference  of  a  court  of 
equity.  The  law  is  not  made  for  the 
protection  of  degenerates  and  para- 
noiacs,  but  for  the  general  public,  com- 
posed of  men  with  ordinary  common 
sense  and  with  faculties  unimpaired. 
The  task  of  the  court,  therefore,  will 
be  accomplished  if  it  confines  its  at- 
tention to  those  similarities  which  are 
likely  to  deceive  the  ordinary  purchas- 
er. Though  many  of  the  acts  com- 
plained of  are  insufficient  to  sustain 
a  decree  when  considered  alone,  they 
are  all  important  as  tending  to  estab- 
lish the  general  design  to  poach  upon 
the  complainant's  preserve  at  every 
point  and  help  to  establish  the  intent 
of  the  defendants  in  their  more  open 
and  flagrant  infringements.  Perhaps 
the  most  distinctive  advertisement 
of  the  complainant  is  one  representing 
a  banquet  in  the  Hoffman  House  din- 
ing room,  attended  by  a  large  number 
of  America's  most  conspicuous  citizens 
— Major  McKinley,  Mr.  Cleveland, 
General  Harrison,  and  Mr.  Depew  be- 
ing among  them.  The  latter  is  on  his 
feet,  presumably  in  the  act  of  address- 
ing the  distinguished  company.  A 
box  of  Hoffman  House  Boquet  cigars 
is  being  served  to  the  guests.  The 
idea  intended  to  be  conveyed,  and 
which  is  conveyed,  by  this  picture  is 
that  the  Hoffman  House  cigar  is  a 
favorite  upon  such  occasions,  and  is 
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patronized  by  the  most  eminent  states- 
men and  orators  of  the  land.  No  mat- 
ter how  much  they  may  differ  upon 
other  questions,  they  are  agreed  upon 
the  proper  cigar  to  smoke  when  the 
rivalries  of  politics  are  laid  aside  and 
they  meet  on  common  ground  around 
the  convivial  board.-  The  idea  was 
striking  and  original.  It  impressed 
the  average  smoker.  A  cigar  which 
suits  so  many  prominent  individuals 
must  be  a  good  one.  True,  banquet 
scenes  have  been  used  before  as  labels 
for  cigar  boxes,  but  not  this  banquet 
scene,  the  central  idea  of  which  is 
the  partiality  displayed  by  so  many 
well-known  citizens  for  this  particular 
cigar.  The  picture  impresses  the  aver- 
age American  very  much  as  a  German 
would  be  impressed  if  he  were  in- 
formed that  the  cigar  offered  him  is 
the  brand  smoked  by  the  Kaiser  and 
Prince  Bismarck;  or  an  Englishman, 
if  told  that  for  a  moderate  price  he 
can  cultivate  the  same  taste  in  tobac- 
co as  the  Prince  of  Wales,  Lord  Sal- 
isbury, Mr.  Gladstone,  and  Mr.  Cham- 
berlain. This  picture  the  defendants 
have  boldly  appropriated.  The  same 
distinguished  company  is  assembled; 
they  are  drinking  the  same  wine  and 
are  listening  to  the  same  orator.  The 
critical  observer  will  note  the  absence 
of  some  of  the  Hoffman  House  ban- 
queters and  the  addition  of  others 
made  prominent  by  more  recent 
events.  But  the  central  idea  is  there; 
the  general  impression  is  the  same. 
The  ordinary  purchaser,  seeing  this 
picture  in  a  cigar  shop,  would  be  likely 
to  enter  and  take  the  cigar  offered 
him,  supposing  it  was  the  same  brand 
which  he  had  learned  to  distinguish 
by  this  distinctive  banquet  scene.  He 
would  not  stop  to  analyze  the  picture; 
he  would  not  notice  that  Mr.  Depew 
stands  opposite  to  President  Cleve- 
land, whereas  in  the  earlier  picture 
they  are  on  the  same  side  of  the  table; 
he  would  not  notice  the  differences  in 
background  or  table  decorations.  The 
general  effect  would  remain  in  his 
memory,  and  the  general  effect  is  un- 
questionably the  same.  In  order  to 
demonstrate  the  bold  character  of  the 
piracy  the  complainant  has  pointed 
out   instances   where   minute   details 


and  even  mistakes  have  been  copied; 
but  it  is  unncessary  to  consider  these, 
for  it  seems  too  plain  for  discussion 
that  the  defendants  have  taken  the 
complainant's  idea  and  are  endeavor- 
ing to  march  into  public  favor  under 
a  flag  which  they  are  not  entitled  to 
carry." 

The  copying  of  a  picture  used  as  a 
trademark  on  a  competitor's  card,  let- 
terheads, and  orders,  while  affording 
strong  proof  of  unfair  competition  in 
trade,  is  no  proof  of  infringement  of 
the  trademark,  where  it  is  not  used 
on  the  goods  or  the  boxes  in  which 
they  are  shipped.  New  York  Macin- 
tosh Co.  V.  Flam  (1912)  198  Fed.  571. 

One  may  not  use  a  device  which  a 
competitor  has  employed  in  his  adver- 
tising, where  the  effect  is  to  represent 
that  the  goods  kept  by  him  are  the 
same  as  those  of  his  competitor.  Jay 
V.  Ladler  (1888)  L.  R.  40  Ch.  Div. 
(Eng.)  649,  60  L.  T.  N.  S.  27,  37  Week. 
Rep.  505. 

In  Frohman  v.  Miller  (1894)  8  Misc. 
379,  29  N.  Y.  Supp.  1109,  it  was  held 
that  the  owners  of  the  exclusive  right 
to  produce  a  play  called  "Charley's 
Aunt,"  who  had  used  in  advertising 
it  the  picture  of  a  laughing  cat,  prob- 
ably intending  to  indicate  thereby  that 
it  was  funny  enough  to  make  a  cat 
laugh,  were  not  entitled  to  enjoin  the 
use  of  a  poster  in  advertising  a  play 
called  "Charley's  Uncle,"  containing 
the  picture  of  an  owl  winking  his  right 
eye  without  a  smile,  and  with  an  ap- 
parent incapacity  to  laugh,  any  pos- 
sible damage  arising  from  the  similar- 
ity of  the  posters  being  so  slight  and 
inconsequential  as  to  justify  declining 
injunctive  relief. 

f,  Shaw  cards. 

In  Parker  &  Smith  v,  Satchwell  & 
Co.  (1901)  17  Rep.  Pat.  Cas.  (Eng.) 
713  (as  digested  in  3  Butterworths' 
Ten  Years'  Dig.  col.  918),  it  was  held 
that  a  plaintiff  who  had  been  selling 
a  comb-and-hair-mounting  d'evice  of 
a  particular  pattern  on  a  show  card 
with  four  heads  on  it  was  entitled  to 
an  interlocutory  injunction  against 
the  act  of  the  defendants,  who  had  a 
legal  right  to  make  the  identical  comb, 
in  adopting  the  identical  arrangement 
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of  comb,  hair,  shape  of  head,  and  posi- 
tion of  hands  in  designing  their  card 
with  four  heads  and  a  comb  on  it. 

g*  Tags. 

In  Armstrong  Seatag  Corp.  v. 
Smith's  Island  Oyster  Co.  (1915)  139 
C.  C.  A.  656,  224  Fed.  100,  it  was  held 
that  a  shipper  of  oysters  who  was 
the  first  to  adopt  the  idea  of  attaching 
a  metal  tag  to  the  shell  as  a  trademark 
to  indicate  their  origin  could  not  claim 
a  monopoly  in  doing  so,  or  a  monop- 
oly of  tagging  them  on  the  lower  shell 
at  the  hinge,  or  a  monopoly  of  using 
metal  for  the  tag,  and  is  therefore 
not  entitled  to  enjoin  the  use  of  metal 
tags  by  another  shipper,  where  the 
tags  are  unlike  and  the  only  source  of 
confusion  is  the  circumstance  that 
many  consumers  have  supposed  that 
there  is  on  the  market  only  one  kind 
of  tagged  oyster,  and,  if  they  see  a 
tag  on  the  shell,  that  they  are  getting 
that  oyster. 

h.  Appropriation  of  "blind**  advertising. 

In  Westminster  Laundry  Co.  v. 
Hesse  Envelope  Co.  (1913)  174  Mo. 
App.  288,  156  S.  W.  767,  where  it  ap- 
peared that  a  laundry  company  had 
engaged  an  advertising  agency  to  run 
what  is  known  as  a  "blind"  advertise- 
ment, consisting,  in  the  instant  case, 
of  the  word  "Stopurkicken/'  unac- 
companied upon  its  first  appearance 
by  the  name  of  the  advertiser  using  it, 
with  the  idea  of  adding  other  matter 
later  and  giving  the  name  of  the  ad- 
vertiser when  the  curiosity  of  the 
public  should  have  been  sufficiently 
excited;  and  that,  after  such  words 
had  been  published  upon  signboards 
and  by  way  of  printed  cards,  and  be- 
fore plaintiff  had  time  to  determine 
upon  a  proper  supplement  to  such  ad- 
vertisement the  defendant,  an  envel- 
op company,  took  advantage  of  such 
advertising  by  printing  and  distribu- 
ting throughout  the  city  a  large  num- 
ber of  cards  bearing  the  word  "Stop- 
urkicken,"  and  followed  by  its  own 
name, — it  was  held  tha];  such  conduct 
was  not  actionable,  the  court  saying: 
'The  petition  shows  on  its  face  that 
plaintiff  had  never  used  the  word 
'Stopurkicken'  in  connection  with  the 


output  of  its  laundry,  but,  on  the  con- 
trary, only  employed  it  on  billboards 
and  cards  otherwise  blank,  as  an  at- 
traction to  arouse  the  curiosity  of 
the  public,  with  a  view  of  revealing 
the  name  of  the  advertiser  (plaintiff) 
thereafter.  It  is  clear  enough  that, 
though  defendant  interposed  and  used 
the  same  word  on  cards  bearing  its 
name,  as  it  did,  no  unfair  competition 
appears  when  considered  in  the  sense 
of  the  law  on  the  subject,  and,  until 
plaintiff  had  obtained  a  right  thereto 
by  actual  user  in  connection  with  the 
product  of  its  laundry,  the  phrase 
'Stopurkicken'  must  be  regarded  as 
publici  juris  and  available  to  all  who 
desired  to  employ  it  identically  as  was 
the  original  phrase  'Stop  your  kick- 
ing.' It  is  certain  the  D'Arcy  Adver- 
tising Company  had  no  superior  right 
to  either  the  phrase  or  the  contracted 
word,  and  that  it  could  confer  none 
upon  plaintiff  by  its  contract  to  em- 
ploy it  as  a  means  of  arousing  the 
curiosity  of  the  public  for  plaintiff's 
benefit.  A.  J.  Reach  Co.  v.  Simmons 
Hardware  Co.  (1911)  155  Mo.  App. 
412,  135  S.  W.  503.  Though  persons 
who  have  acquired  a  right  in  respect 
of  words  and  phrases,  by  user  as 
above  indicated,  may  assign  or  con- 
tract such  right  to  another  in  con- 
junction with  the  good  will  of  the 
commodity,  the  identity  of  which  they 
point,  it  is  obvious  that  an  advertis- 
ing agent  may  i^ot  appropriate  any 
word  or  phrase  he  chooses,  by  merely 
seizing  it  out  of  our  vocabulary,  and 
confer  an  exclusive  right  thereto  on 
another  by  a  contract  to  employ  it  in 
aid  of  his  business.  We  are  advised 
of  no  principle  of  our  jurisprudence 
on  which  the  judgment  in  this  case 
may  be  sustained,  and  the  counsel  for 
plaintiff  have  omitted  to  file  a  brief 
suggesting  one.'' 

i.   Use  of  advertising  nuiterial  obtained 
by  unfair  means. 

In  Todd  Protectograph  Co.  v.  Hed- 
man  Mfg.  Co.  (1919)  254  Fed,  829, 
affirmed  in  (1920)  —  C.  C.  A.  — ,  265 
Fed.  273,  it  was  held  that  the  manu- 
facturer of  a  check-protecting  device 
was  entitled  to  enjoin  the  use  by  a 
competitor  for  advertising  purposes 
of  photographs  of  raised  checks  ac- 


774 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R, 


quired  by  it  for  like  purposes  at  great 
expense,  where  such  photographs  were 
obtained  by  persons  who  had  become 
interested  in  the  competing  company 
while  they  were  in  the  employment  of 
the  complainant. 

///.   Protection  under  copyright  laws. 

a.  Generally, 

In  reading  the  English  decisions 
upon  the  question  whether  advertising 
matter  is  a  proper  subject  of  copy- 
right, it  is  to  be  borne  in  mind  that 
the  only  test  which  the  English  courts 
need  apply  is  whether  the  copyright 
matter  possesses  the  necessary  modi- 
cum of  originality,  while  in  America 
such  matter  must  not  only  possess 
originality,  but,  in  view  of  the  lan- 
guage of  the  constitutional  grant  of 
power  to  Congress  to  enact  a  copyright 
law  (Const.  §  8,  art.  1),  the  copy- 
righted matter  must  have  some  rela- 
tion to  "the  progress  of  science  and 
the  useful  arts." 

Notwithstanding  such  limitation, 
the  tendency  of  the  courts  is  apparent- 
ly toward  a  liberal  construction  of 
the  copyright  laws,  so  as  to  admit  of 
the  protection  of  advertising  as  well 
as  of  works  intended  to  be  multiplied 
and  sold.  The  necessary  relation  of 
pictorial  advertising  to  the  "useful 
arts"  is  now  thoroughly  established. 
Whether  written  advertisements  are 
likewise  entitled  to  protection  is  not 
so  clear.  • 

In  Higgins  v.  Keuffel  (1891)  140 
U.  S.  428,  35  L.  ed.  470,  11  Sup.  Ct. 
Rep.  731,  the  court,  in  discussing  the 
question  whether  a  label  is  a  proper 
subject  of  copyright,  said:  "To  be 
entitled  to  a  copyright,  the  article 
must  have  by  itself  some  value  as  a 
composition,  at  least  to  the  extent  of 
serving  some  purpose  other  than  as  a 
mere  advertisement  or  designation  of 
the  subject  to  which  it  is  attached." 
It  is  obvious,  however,  that  the  word 
"advertisement"  is  here  used  in  a  re- 
stricted sense. 

It  is  immaterial  that  the  advertising 
matter  is  not  offered  for  sale  itself, 
but  merely  used  to  promote  the  sale 
of  the  articles  listed  in  it.  Hotten  v. 
Arthur  (1863)  1  Hem.  &  M.  603,  71 
Eng.  Reprint,  264,  32  L.  J.  Ch.  N.  S. 


771,  9  L.  T.  N.  S.  199,  11  Week.  Rep. 
934,  2  New  Reports,  485;  Maple  ▼. 
Junior  Army  &  Navy  Stores  (1882) 
21  Ch.  Div.  (Eng.)  369,  52  L.  J.  Ch. 
N.  S.  67,  47  L.  T.  N.  S.  589,  31  Week. 
Rep.  70;  Grace  v.  Newman  (1875) 
L.  R.  19  Eq.  (Eng.)  623,  44  L.  J.  Ch. 
N.  S.  298,  23  Week,  Rep.  517,  7  Eng. 
Rul.  Cas.  86. 

The  right  of  copyright  in  an  adver- 
tisement is  in  the  advertiser  rather 
than  in  the  publisher.  Lamb  v.  Evans 
[1892]  3  Ch.  (Eng.)  462. 

An  exclusive  right  to  adopt  a  cer- 
tain method  in  advertising  cannot  be 
acquired  (uoder  the  copyright  laws. 
Ehret  v.  Pierce  (1880)  18  Blatchf. 
302,  10  FmL  553. 

A  specimen  card  showing  various 
colors  of  paints,  though  having  upon 
it  lithographic  work  and  advertising 
matter,  but  having  none  of  the  charac- 
teristics of  a  work  of  art  or  of  a  liter- ^ 
ary  production,  is  neither  a  chart,  en-' 
graving,  nor  book  within  the  meaning 
of  the  copyright  statute.    Ibid. 

A  manual  accompanying  a  toy  con- 
sisting of  parts  which  may  be  as- 
sembled in  various  ways,  showing 
models  which  may  be  constructed,  is 
more  than  an  advertisement,  but  is 
the  result  of  intellectual  labor  and  the 
means  of  imparting  instruction,  and  is 
a  proper  subject  of  copyright.  Mec- 
cano V.  Wagner  (1916)  234  Fed.  912, 
affirmed  as  to  this  point  without  dis- 
cussion in  (1917)  158  C.  C.  A.  573,  246 
Fed.  603. 

b.  Pictorial  advertising. 

Notwithstanding  earlier  decisions 
to  the  contrary  (Collender  v.  Griffith 
(1873)  11  Blatchf.  212,  Fed.  Cas.  No. 
3,000,  J.  L.  Mott  Iron  Works  v*  Clow 
(1897)  27  C.  C.  A.  250,  53  U.  S.  App. 
461,  82  Fed.  316,  and  Cobbett  v.  Wood- 
ward (1872)  L.  R.  14  Eq.  (Ertg.)  407, 
41  L.  J.  Ch.  N.  S.  656,  27  L.  T.  N.  S.  27. 
20  Week.  Rep.  963)  which  it  has  been 
sought  to  explain  away  rather  than 
to  overrule,  it  is  now  settled  tttat  pic- 
tures used  for  advertising  purposes,  if 
possessed  of  the  least  degree  of  origi- 
nality or  artistic  merit,  are  the  sub- 
ject of  copyright.  See  Bleistein  v. 
Donaldson  Lithographing  Co.  (190S) 
188  U.  S.  239,  47  L.  ed.  460,  23  Sup.  Ct 
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Rep.  298;  L.  A.  Westermann  Co.  v. 
Dispatch  Printing  Co.  (1919)  249  U.  & 
100,  63  L.  ed.  499,  39  Sup.  Ct.  Rep.  194; 
Yuensrling  ▼.  Schile  (1882)  20  Blatchf. 
452,  12  Fed.  97;  Schumacher  v. 
Schwencke  (1885)  23  Blatchf.  373,  25 
Fed.  466;  Da  Prato  Statuary  Co.  v. 
Oiuliani  Statuary  Co.  (1911)  189  Fed. 
90 ;  National  Cloak  &  Suit  Co.  v.  Kauf- 
man (1911)  189  Fed.  215;  J.  H.  White 
Mfg.  Co.  V.  Shapiro  (1915)  227  Fed, 
957;  Stecher  Lithographic  Co.  v. 
Dunston  Lithograph  Co.  (1916)  233 
Fed.  601;  Campbell  v.  \^ireback  (re- 
ported herewith)  ante,  743;  Grace  v. 
Newman  (1875)  L.  R.  19  Eq.  623,  44 
L.  J.  Ch.  N.  S.  298,  23  Week.  Rep,  517, 
7  Kng.  Rul.  Cas.  86;  Maple  v.  Junior 
Army  &  Navy  Stores  (1882)  L.  R.  21 
Cb.  Div,  (Eng.)  369,  52  L.  J.  Ch.  N.  S. 
67,  47  L.  T.  N.  S.  589,  31  Week.  Rep. 
70;  Davis  v,  Benjamin  [1906]  2  Ch. 
(Eng.)  491,  75  L.  J.  Ch.  N.  S.  800,  22 
Times  L.  R.  702,  95  L.  T.  N.  S.  671, 

A  picture  is  not  the  less  the  subject 
of  copyrisrht  because  copies  may  be 
utilized  for  advertising  purposes 
(Schumacher  v.  Schwencke  (1885)  23 
Blatchf.  373,  25  Fed.  466) ,  or  because 
the  person  claiming  the  copyright  does 
not  intend  to  offer  to  copy  the  picture 
for  sale,  but  to  use  it  in  advertising 
(Bleistein  v.  Donaldson  Lithographing 
Ck>.  (1903)  188  U.  S.  239,  47  L.  ed.  460, 
23  Sup.  Ct.  Rep.  298;  Yuengling  v. 
Schile  (1882)  20  Blatchf.  452,  12  Fed. 
97 ;  Stecher  Lithographic  Co.  v.  Duns- 
ton  Lithograph  Co.  (1916)  233  Fed. 
601).  A  picture  which  has  no  other 
use  than  that  of  a  mere  advertisement, 
and  no  value  aside  from  this  function, 
niay  nevertheless  be  promotive  of  the 
useful  arts  within  the  meaning  of  the 
constitutional  provision  entitling  the 
author  to  protection  in  the  exclusive 
use  thereof.  National  Cloak  &  Suit 
•Co.  v.  Kaufman  (1911)  189  Fed.  215. 

It  is  immaterial  that  such  illustra- 
tions possess  little  artistic  merit,  but 
it  is  enough  that  the  evidence  shows 
that  they  originated  with  the  com- 
plainant and  are  in  fact  pictorial  illus- 
trations. Stecher  Lithographic  Co.  v. 
Dunston  Lithograph  Co.  (Fed.)  supra. 

It  is  immaterial  that  the  pictures 
represent  physical,  actual  persons  and 
-things.    National  Cloak  &  Suit  Co.  v. 


Kaufman  (Fed.)  supra.  Others  are 
free  to  copy  the  same  objects,  but  are 
not  free  to  copy  another's  depiction 
thereof.  Bleistein  v.  Donaldson  Litho- 
graphing Co.  (1903)  188  U.  S.  239,  47 
L.  ed.  460,  23  Sup.  Ct.  Rep.  296.  The 
court  in  the  case  last  cited  said :  ''The 
copy  is  the  personal  reaction  of  an  in- 
dividual upon  nature.  Personality  al- 
ways contains  something  unique.  It 
expresses  its  singularity  even  in  hand- 
<^riting,  and  a  very  modest  grade  of 
art  has  in  it  something  irreducible 
which  is  one  man's  alone.  That  is 
something  he  may  copyright  unless 
there  is  a  restriction  in  the  words  of 
the  act." 

It  is  immaterial  that  the  accompany- 
ing letterpress  is  not  of  such  a  de- 
scription as  to  be  a  subject  of  copy- 
right. Maple  V.  Junior  Army  &  Navy 
Stores  (1882)  L.  R.  21  Ch.  Div.  (Eng.) 
369,  52  L.  J.  Ch.  N.  S.  67,  47  L.  T.  N.  S. 
589,  31  Week.  Rep.  70;  Davis  v.  Ben- 
jamin [1906]  2  Ch.  (Eng.)  491,  75  L.  J. 
Ch.  N.  S.  800,  22  Times  L.  R.  702,  95 
L.  T.  N.  S.  671. 

It  has  accordingly  been  held  that 
the  following  were  proper  smbjects 
of  copyright: 

— circus  posters,  Bleistein  v.  Don- 
aldson Lithographing  Co.  (U.  S.)  su- 
pra; 

— ^pictorial  illustrations  of  styles 
in  women's  apparel,  supplied  to 
dealers  in*  such  apparel  for  use 
in  advertising  their  goods,  L.  A.  Wes- 
termann Co.  V.  Dispatch  Printing  Co. 
(1919)  249  U.  S.  100,  63  L.  ed.  499,  39 
Sup.  Ct.  Rep.  194 ; 

— illustrations  in  a  catalogue  show- 
ing ladies'  wearing  apparel  of  the 
latest  style,  and  possessing  artistic 
merit  and  originality.  National  Cloak 
&  Suit  Co.  V.  Kaufman  (Fed.)  supra; 

— illustrations  in  a  tradesman's  cat- 
alogue of  articles  of  furniture  en- 
graved from  original  drawings  made 
by  artists  in  his  employ.  Maple  v. 
Junior  Army  &  Navy  Stores  (1882) 
L.  R.  21  Ch.  Div.  (Eng.)  369,  52  L.  J. 
Ch.  N.  S.  67,  47  L.  T.  N.  S.  589,  31 
Week.  Rep.  70; 

— an  advertisement  consisting  of 
original  drawings  of  articles  of  fur- 
niture, Davis  V.  Benjamin  [1906]  2  Ch. 
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(Eng.)  491,  75  L.  J.  Ch.  N.  S.  800,  22 
Times  L.  R.  702,  95  L.  T.  N.  S.  671 ; 

— cuts  in  a  catalogue  of  orthopedic 
devices,  made  from  drawings  executed 
by  persons  specially  skilled  in  such 
work,  Campbell  v.  Wireback  (report- 
ed herewith)  ante,  743; 

— ^pictures  in  a  trade  catalogue  of 
statuary  manufactured  for  the  decora- 
tion of  churches  and  religious  edifices, 
Da  Prato  Statuary  Co.  v.  Giuliani 
Statuary  Co.  (1911)  189  Fed,  90,  dis"- 
tinguishing  the  case  of  J.  L.  Mott  Iron 
Works  V.  Clow  (Fed.)  infra,  upon  the 
ground  that  the  illustrations  therein 
were  not  proper  subjects  of  copyright. 

— ^a  book  prepared  for  use  as  a  cata- 
logue by  a  manufacturer  of  tomb- 
stones, composed  principally  of 
sketches  taken  from  different  tomb- 
stones in  cemeteries  by  means  of 
photographs  and  drawings,  Grace  v. 
Newman  (1875)  L.  R.  19  Eq.  623,  44 
L.  J.  Ch.  N.  S.  298,  23  Week.  Rep.  517, 
7  Eng.  Rul.  Cas.  86. 

A  catalogue  of  brass  goods,  con- 
sisting of  trimmings  for  electric  light 
fixtures,  may  be  copyrighted,  under  a 
statute  (Rev.  Stat.  §  4952)  which  pro- 
vides that  "the  author,  inventor,  de- 
signer, or  proprietor  of  any  .  ,  . 
engraving,  cut,  print,  or  photograph  or 
negative  thereof,  or  of  a  painting, 
drawing  .  .  .  shall  .  •  .  have  the 
sole  liberty  of  printing,  reprinting, 
publishing,  .  .  .  and  ^vending  the 
same,"  such  statute  not  regarding 
either  the  merits  or  purpose  of  the 
prints.  J.  H,  White  Mfg.  Co.  v.  Sha- 
piro (1915)  227  Fed.  957. 

But  in  J.  L.  Mott  Iron  Works  v.  Clow 
(1897)  27  C.  C.  A.  250,  53  U.  S.  App. 
461,  82  Fed.  316,  it  was  held  that  an 
illustrated  catalogue  of  bathroom  fix- 
tures, consisting  of  illustrations  of  the 
different  wares  offered  for  sale  and 
statements  of  dimensions  and  prices, 
not  being  a  subject  of  copyright,  one 
who  had  copied  therefrom  illustra- 
tions of  a  washbowl,  a  slop  sink,  a 
bathtub,  foot  bath,  a  sponge  holder, 
a  brush  holder  and  a  robe  hook, 
for  use  in  his  own  catalogue,  would 
not  be  treated  as  an  infringer. 
Although  this  decision  has  some- 
times been  sought  to  be  explained 
on  the  ground  that  the  illustrations 


showed  no  originality  of  treatment^ 
the  court  itself  seems  to  have  put  it 
on  the  ground  that  advertising  matter 
had  no  such  connection  with  the  pro- 
motion of  science  and  the  useful  arts 
as  to  be  entitled  to  protection  under 
the  constitutional  grant  by  virtue  of 
which  the  copyright  laws  have  been 
enacted,  saying:  ''The  object  of  that 
provision  was  to  promote  the  dissemi- 
nation of  learning  by  inducing  intel- 
lectual labor  in  works  which  would 
promote  the  general  knowledge  in 
science  and  useful  arts.  It  is  not  de- 
signed as  a  protection  to  traders  in 
the  particular  manner  in  which  they 
might  shout  their  wares.  It  sought 
to  simulate  original  investigation 
whether  in  literature,  science,  or  art» 
for  the  betterment  of  the  people,  that 
they  might  be  instructed  and  improved 
with  respect  to  those  subjects.  Un- 
doubtedly a  large  discretion  is  lodsred 
in  the  Congress  with  respect  to  the 
subjects  which  could  properly  be  in- 
cluded within  the  constitutional  pro- 
visions; but  that  discretion  is  not 
unlimited.  It  is  bounded  and  circum- 
scribed by  the  lines  of  the  general  ob- 
ject sought  to  be  accomplished.'* 

And  in  Collender  v.  Griffith  (1873) 
11  Blatchf.  212,  Fed.  Cas.  No.  8,000,  it 
is  said :  "The  engraving  claimed  to  be 
the  subject  of  copyright  is  not  a  work 
of  art,  print,  lithograph,  or  engraving 
having  any  value  or  use  as  such.  It  is 
a  mere  copy  of  what  the  plaintiff  has 
patented  as  a  design,  and  constitutes 
the  mode  in  which  the  complainant  ad- 
vertises his  tables." 

In  Cobbett  v.  Woodward  (1872)  L.  R. 
14  Eq.  (Eng.)  407,  41  L.  J.  Ch.  N.  S. 
656,  27  L.  T.  N.  S.  27,  20  Week.  Rep. 
963,  it  was  held  that  the  illustrations 
in  a  trade  catalogue  are  not  the  sub- 
ject of  copyright  where  they  are  mere- 
ly pictures  of  articles  which  others 
may  advertise  for  sale. 

e.  LetterpresB» 

In  Mutual  Advertising  Co.  v.  Refo 
(1896)  76  Fed.  961,  it  is  said,  obiter, 
that  a  merchant's  advertisement  is  not 
a  subject  of  copyright. 

In  Bamss  v.  Miner  (1902)  122  Fed. 
480,  it  is  said,  obiter,  that  it  is  uni- 
formly held  that  advertisements  pos- 
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sessins:  no  literary  or  artistic  qualities 
are  not  the  subject  of  a  copyright. 

But  in  Nerris  v.  No-Leak-O  Piston 
Ring  Co.  (1921)  271  Fed.  536,  an  ad- 
vertising: pamphlet  compiled  by  a  man- 
ufacturer of  piston  rings  for  distribu- 
tion among  automobile  repair  shops, 
garages,  dealers,  and  owners  of  cars, 
givin^r  prices  and  other  details  of  pis- 
ton rinsrs  found  in  each  model  of  every 
motor  maker  whose  machines  are  used 
in  the  United  States,  was  treated  as 
a  valid  subject  of  copyright. 

In  Cobbett  v.  Woodward  (1872)  L. 
R.  14  Eq.  (Eng.)  407,  41  L.  J.  Ch.  N. 
S.  666,  27  L.  T.  N.  S.  27,  20  Week.  Rep. 
963,  it  was  held  that  letterpress  is 
entitled  to  protection  where  it  bears 
the  trace  of  original  composition,  but 
not  where  it  simply  describes  the  con- 
tents of  a  warehouse,  the  exertions  of 
the  proprietor,  or  the  common  mode 
of  using:  familiar  articles. 

A  catalofiTue  issued  by  a  bookseller 
which  is  not  a  mere  list  of  books  and 
their  prices,  but  contains  short  de- 
scriptions of  their  contents  and  an- 
ecdotes respecting  them,  calculated  to 
interest  either  the  general  public  or 
the  persons  who  might  take  in  interest 
in  the  questions  treated  of  by  the  par- 
ticular, books,  is,  in  England  at  least, 
a  proper  subject  of  copyright.  Hotten 
v.  Arthur  (1863)  1  Hem.  &  M.  603,  71 
Etkg.  Reprint,  264,  32  L.  J.  Ch.  N.  S. 
771,  9  L.  T.  N.  S.  199,  11  Week.  Rep. 
934,  2  New  Reports,  485. 

In  Collis  V.  Cater,  Stoflfell  &  Fortt 
(1898)  78  L.  T.  N.  S.  (Eng.)  613,  it 
was  held  that  a  catalogue  which  was 
a  mere  list  of  articles  for  sale  and 
their  prices  is  the  subject  of  copy- 
right. North,  J.,  saying:  "I  cannot  see 
any  distinction  between  this  and  the 
publication  of  a  directory.  It  seems 
to  me  to  be  exactly  in  pari  materia. 
If  a  man  takes  a  town  or  a  county  or 
a  portion  of  a  town,  or  whatever  it 
may  be,  and  prepares  a  directory,  giv- 
ing the  streets  and  squares  and  the 
numbers  of  the  houses  and  the  persons 
who  live  in  them,  sometimes,  where 
trades  are  carried  on,  giving  the  trade, 
or  it  may  be  merely  a  directory  such 
as  one  finds  in  the  Westend  of  London, 
simply  griving  the  streets,  the  numbers 
of  the  houses,  and  the  people  residing 


there;  such  a  thing  is  as  entirely  with- 
out what  you  may  call  literary  merit 
as  anything  well  can  be.  You  might 
as  well  sit  down  and  read  a  Bradshaw 
as  read  a  trade  list  such  as  this,  ex- 
cept for  the  purpose  of  finding  some 
particular  thing  which  you  wish  to  ac- 
quire described  there;  but  the  law  is 
settled  as  to  directories,  and  I  do  not 
see  what  the  difference  is," 

d.  What  amounts  to  infringement. 

The  copyrighting  of  an  illustration 
merely  precludes  another  from  copy- 
ing it,  and  not  from  making  his  own. 
Bleistein  v.  Donaldson  Lithographing 
Co.    (1903)    188  U.  S.  239,  47  L.  ed. 

460,  23  Sup.  Ct.  Rep.  298;  National 
Cloak  &  Suit  Co.  v.  Kaufman  (1911) 
189  Fed.  215;  J.  H.  White  Mfg.  Co.  v. 
Shapiro  (1915)  227  Fed.  957. 

One  cannot,  by  copyrighting  an  en- 
graving showing  goods  sold  by  him, 
prevent  one  who  has  a  right  to  make 
similar  goods  to  advertise  them  by 
showing  to  the  public  their  appearance 
by  engraving,  lithograph,  or  photo- 
graph. Collender  v.  Griffith  (1873)  11 
Blatchf.  212,  Fed  Cas.  No.  3,000. 

The  copyrighting  of  an  illustrated 
catalogue  will  not  prevent  a  manu- 
facturer of  similar  articles  from  illus- 
trating them,  provided  his  illustra- 
tions are  drawn  from  the  articles 
themselves,  and  not  copied  from  the 
complainant's  catalogue.  National 
Cloak  &  Suit  Co.  v.  Standard  Mail  Or- 
der Co.  (1911)  191  Fed.  528. 

In  J.  L.  Mott  Iron  Works  v.  Clow 
(1897)  27  C.  C.  A.  250,  53  U.  S.  App. 

461,  82  Fed.  316,  it  was  held  that,  a 
mere  illustrated  catalogue  of  bathroom 
fixtures,  not  the  subject  of  artistic 
treatment,  not  being  a  proper  subject 
of  copyright,  one  who  had  copied 
therefrom  illustrations  of  a  washbowl, 
a  slop  sink,  a  bathtub,  a  foot  bath,  a 
sponge  holder,  a  brush  holder,  etc., 
for  use  in  his  own  catalogue,  could 
not  be  treated  as  an  infringer. 

It  is  not  an  infringement  of  the 
copyright  of  a  competitor's  illustrated 
catalogue  of  church  furniture  to  pub- 
lish a  catalogue  with  similar  illustra- 
tions, where  the  similitude  results 
from  the  fact  that  the  goods  are  alike, 
although  the  defendant  took  the  de- 
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signs  for  its  goods  from  complainant's 
illustrations.  Lamb  v.  Grand  Rapids 
School  Furniture  Co.  (1889)  39  Fed. 
474. 

In  Mutual  Advertising  Co.  v.  Refo 
(1896)  76  Fed.  961,  it  was  held  that  a 
copyright  of  a  pamphlet  setting  forth 
a  plan  by  which  coupons  were  to  be 
given  to  customers  by  merchants,  to 
be  used  in  securing  premiums  from  an 
advertised  premium  list,  was  not  in- 
fringed by  a  similar  pamphlet  setting 
forth  a  plan  by  which  the  merchants 
participating  in  the  scheme  were  to 
issue  to  customers  coupons  having  a 
certain  purchasing  value  and  which 
might  be  exchanged,  not  for  stated 
premiums,  but  for  any  article  what- 
ever, the  court  saying:  "These  meth- 
ods resemble  each  other  in  their  ad- 
vertising features  which  are  not  the 
subject  of  copyright  and  differ  essen- 
tially in  method  of  using  coupons. 
There  is  no  infringement." 

Upon  the  question  what  may  be  con- 
sidered an  infringement  of  the  copy- 
right in  a  catalogue,  it  was  said  in 
Hotten  V.  Arthur  (1863)  1  Hem.  &  M. 
603,  7rEng.  Reprint,  264:  "The  only 
fair  use  you  can  make  of  the  work  of 
another  of  this  kind  is  where  you  take 
a  number  of  such  works, — catalogues, 
dictionaries,  digests,  etc., — and  look 
over  them  all  and  then  compile  an 
original  work  of  your  own  founded  on 
the  information  you  had  extracted 
from  each  and  all  of  them;  but  it  is  of 
vital  importance  that  such  new  work 
should  have  no  mere  copying,  no 
merely  colorable  alterations,  no  blind 
repetition  of  obvious  errors." 

The  copyright  in  a  catalogue  which 
consists  of  a  mere  list  of  articles  for 
sale  and  their  prices  is  infringed  by 
copying  it,  although  the  copyer  may 
himself  lawfully  make  a  similar  com- 
pilation. Collis  V.  Cater,  Stoffell  & 
Fortt  (1898)  78  L.  T.  N.  S.  (Eng.)  613. 

Copyright    in    advertising    matter 


may  be  infringed  by  copying  it,  with- 
out knowledge  that  it  was  copyrighted, 
from  and  with  the  permission  of  an- 
other infringer.  Norris  v.  No-Leak-0 
Piston  Ring  Co.  (1921)  271  Fed.  536. 

In  Hogg  V.  Scott  (1874)  L.  R.  18 
Eq.  (Eng.)  444,  43  L.  J.  Ch.  N.  S.  705, 
31  L.  T.  N.  S.  73,  163,  22  Week.  Rep. 
640,  it  was  held  that  the  copyright 
of  a  book  on  fruit  was  infringed  by 
the  act  of  one  who,  in  compiling  a  cat- 
alogue of  fruit  trees  for  sale  by  him- 
self, adopted  the  author's  descriptions 
of  fruit  where  he  considered  them 
accurate,  to  save  the  labor  of  writing 
entirely  new  descriptions. 

e.  Might  to  protection, 

1,  In  general. 

One  who  is  possessed  of  the  copy- 
right of  a  trade  catalogue  does  not 
lose  that  copyright  by  reason  of  a 
grant  to  another  to  use  some  of  the 
illustrations  therein.  W.  Marshall 
&  Co.  V.  A.  H.  Bull  (1901)  85  L.  T.  N. 
S.  (Eng.)  77,  17  Times  L.  R.  684. 

2,  As  affected  by  deceptive  character  of 

advertisements^ 

The  law  will  extend  its  protection 
only  to  those  advertisements  that 
speak  the  truth,  and  certainly  not  to 
that  class  of  advertising  matter  the 
effect  of  which  is  to  mislead  and 
deceive  the  public.  Stone  &  Mc- 
Carrick  v.  Dugan  Piano  Co.  (1915)  136 
C.  C.  A.  583,  220  Fed,  837. 

In  Slingsby  v.  Bradford  Patent 
Truck  &  Trolley  Co.  [1905]  W.  N. 
(Eng.)  122,  it  was  held  that  a  cata- 
logue was  not  entitled  to  protection 
against  infringement  where  it  con- 
tained statements  calculated  to  lead 
the  public  to  believe  that  the  articles 
therein  delineated  were  protected  by 
patent,  which  was  not  the  case,  and 
that  no  one  but  the  plaintiff  had  any 
right  to  manufacture  them. 

E.  S.  O. 
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UNITED  CIGAR  STORES  COMPANY  OF  AMERICA 

V. 

UNITED  CONFECTIONERS  et  al.,  Appts. 

New  Jersey  Court  of  Errors  and  Appeals '^  February  28,  1921* 

(92  N.  J.  Eq.  449,  113  Atl.  226.) 

In janction  —  ag:ainst  unfair  trade  —  copying  store  f r<mt. 

1.  Defendants,  in  the  same  line  of  business,  dressed  their  store  front 
in  such  close  simulation  and  imitation  of  the  adjoining  store  front  of 
complainants,  imitating  particularly  several  striking  features  which  were 
distinctive  of  all  of  complainants*  stores  there  and  elsewhere,  and  which 
substantially  constituted  a  trademark  of  the  complainants,  so  that  the 
public  would  be  deceived  into  patronizing  defendants'  store,  thinking 
they  were  patronizing  the  store  of  complainants,  held  to  be  unfair  trade 
and  competition  to  restrain  which  an  injunction  would  issue. 

{See  note  on  this  question  beginning  on  page  784.] 

result  in  reversal,  would  not  be  either 
difficult  or  unduly  expensive,  and,  on 
the  other  hand,  the  injury  to  the  com- 
plainants resulting  from  the  unfair 
trade  and  competition,  were  it  per- 
mitted to  continue  during  the  time 
which  would  lapse  until  final  hearing, 
would  be  substantial  and  irreparable, 
a  preliminary  injunction  may  properly 

issue. 

[See  14  R.  C.  L.  314.] 


—  preliminary  —  when  issued. 

2.  Where  the  facts  established  be- 
yond question  at  a  hearing  upon  a  rule 
to  show  cause  why  a  preliminary  in- 
junction pendente  lite  to  restrain  un- 
fair trade  and  competition  should  not 
issue,  render  it  extremely  unlikely  that 
a  different  view  will  prevail  at  the 
final  hearing,  and  where  compliance 
with  the  mandatory  features  of  the 
preliminary  injunction,  if  allowed,  and 
restoration,  should  the  final  hearing 

Headnotes  by  White,  J. 


Appeal  by  defendants  from  a  decree  of  the  Court  of  Chancery  (Steven- 
son, V.  C),  allowing  a  preliminary  injunction  in  a  suit  to  restrain  de- 
fendants from  unfair  competition.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Merritt  Lane,  for  appellants: 

The  case  was  not  so  clear  and  free 
from  doubt,  nor  was  the  likelihood  of 
irreparable  injury  so  imminent,  as  to 
warrant  the  court  in  granting  a  pre- 
liminary injunction. 

Brunette  v.  Montclair,  87  N.  J.  Eq. 
338,  100  Atl.  201;  Citizens  Coach  Co. 
v.  Camden  Horse  R.  Co.  29  N.  J.  Eq. 
299;  Schlemm  v.  Whittle,  86  N.  J.  Eq. 
415,  99  Atl.  206;  McMillan  v.  Kuehnle, 
78  N.  J.  Eq.  253,  78  Atl.  185;  Hagerty 
V.  Lee,  45  N.  J.  Eq.  255,  17  Atl.  826; 
Aldrich  V.  Union  Bag  &  Paper  Co.  81 
N.  J.  Eq.  244,  87  Atl.  65 ;  Sperry  &  H. 
Co.  V.  Hertzberg,  69  N.  J.  Eq.  264,  60 
\tl.  368;  Middlesex  Transp.  Co.  v. 
Pennsylvania  R.  Co.  82  N.  J.  Eq.  550, 
89  Atl.  45;  Sperry  &  H.  Co.  v.  Vine, 
66  N.  J.  Eq.  339,  OT  Atl,  1036. 

The  proofs  before  the  court  were 


not  sufficiently  clear  to  warrant  pre- 
liminary relief. 

Hilton  V.  Hilton,  90  N.  J.  Eq.  564, 
107  Atl.  263;  Rosenthal  v.  Blatt,  80 
N.  J.  Eq.  90,  83  Atl.  387. 

The  injury  which  might  be  occa- 
sioned to  defendants  by  reason  of  the 
award  of  the  injunction,  if  improperly 
made,  is  greater  than  any  injury  which 
could  be  occasioned  to  complainant 
pending  the  suit. 

Pennsylvania  R.  Co.  v.  National 
Docks  &  N.  J.  Junction  Connecting  R. 
Co.  53  N.  J.  Eq.  178,  32  Atl.  220; 
Aldrich  v.  Union  Bag  &  Paper  Co.  81 
N.  J.  Eq.  244,  87  Atl.  65. 

The  injunction  has  the  effect  of  a 
mandatory  injunction,  and  such  an  in^ 
junction  has  never  been  granted  upon 
preliminary  application,  except  under 
extraordinary  circumstances. 
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Bailey  v.  SchnitziuB,  45  N.  J.  Eq. 
178,  13  Atl.  247,  16  Atl.  680;  Allman 
V.  United  Brotherhood,  C.  J.,  79  N.  J. 
Eq.  150,  81  Atl.  116. 

The  injunctive  order  is  indefinite 
and  uncertain. 

Hilton  V.  Hilton,  90  N.  J.  Eq.  564, 
107  Atl.  263,  89  N.  J.  Eq.  182,  L.R.A. 
1918F,  1174,  104  Atl.  375,  89  N.  J.  Eq. 
417,  105  Atl.  65;  Brunetto  v.  Mont- 
clair,  87  N.  J.  Eq.  338,  ^00  Atl.  201. 

Messrs.  Stein,  Stein,  &  Hannodi, 
for  appellee: 

The  reputation  and  good  will  of  a 
business  are  property  rights,  entitled 
to  protection  against  wrongful  in- 
vasion. 

Hilton  V.  Hilton,  89  N.  J.  Eq.  149, 
102  Atl.  16;  National  Biscuit  Co.  v. 
Pacific  Coast  Biscuit  Co.  83  N.  J.  Eq. 
369,  91  Atl.  126;  Wirtz  v.  Eagle 
Bottling  Co.  50  N.  J.  Eq.  164,  24  Atl. 
658;  Ainos  H.  Van  Horn  v.  Coogan, 
52  N.  J.  Eq.  380,  28  Atl.  788,  afSrmed 
in  52  N.  J.  Eq.  588,  83  Atl.  50;  Stirling 
Silk  Mfg.  Co.  V.  Sterling  Silk  Co.  59 
N.  J.  Eq.  394,  46  Atl.  199;  Inter- 
national Silver  Co.  v.  William  H. 
Rogers  Corp.  66  N.  J.  Eq.  119,  57  Atl. 
1037,  2  Ann.  Cas.  407,  affirmed  in  67 
N.  J.  Eq.  646,  110  Am.  St.  Rep.  506, 
60  Atl.  187,  3  Ann.  Cas.  840,  also  re- 
ported in  71  N.  J.  Eq.  560,  63  Atl.  977, 
reversed  in  72  N.  J.  Eq.  933,  129  Am. 
St.  Rep.  722,  67  Atl.  105;  Edison 
Storage  Battery  Co.  v.  Edison  Auto  Co. 

67  N.  J.  Eq.  44,  56  Atl.  861;  Eureka 
Fire  Hose  Go.  v.  Eureka  Rubber  Mfg. 
Co.  69  N.  J.  Eq.  159,  60  Atl.  561, 
affirmed  in  71  N.  J.  Eq.  300,  71  Atl. 
1134,  modification  of  injunction  re- 
fused in  71  N.  J.  Eq.  300,  71  Atl.  1134 ; 
Perlberg  v.  Smith,  70  N.  J.  Eq.  638, 
62  Atl.  442;  Busch  v.  Gross,  71  N.  J. 
Eq.  508,  64  Atl.  754;  Standard  Table 
Oil  Cloth  Co.  V.  Trenton  Oil  Cloth  & 
Linoleum  Co.  72  N.  J.  Eq.  555,  63  Atl. 
846;  Bear  Lithia  Springs  Co.  v.  Great 
Bear  Spring  Co.  71  N.  J.  Eq.  595,  71 
Atl.  383,  affirmed  in  72  N.  J.  Eq.  871, 

68  Atl.  86;  Johnson  &  Johnson  v.  Sea- 
bury  &  Johnson,  71  N.  J.  Eq.  750,  12 
L.R.A.(N.S.)  1201,  124  Am.  St.  Rep. 
1007,  67  Atl.  36,  14  Ann.  Cas.  840; 
O'Grady  v.  McDonald,  72  N.  J.  Eq.  805, 
66  Atl.  175 ;  L.  Martin  Co.  v.  L.  Martin 
&  W.  Co.  75  N.  J.  Eq.  39,  71  Atl.  409, 
reversed  in  75  N.  J.  Eq.  257,  21  L.R.A. 
(N.S.)  526,  72  Atl.  294,  20  Ann.  Cas. 
57;  Corbett  Bros.  Co.  v.  Reinhardt- 
Meding  Co.  77  N.  J.  Eq.  7,  76  Atl.  243 ; 
Taylor  Provision  Co.  v.  Edwards,  79 
N.  J.  Eq.  142,  81  Atl:  1120;  Rosenthal 


V.  Blatt,  80  N.  J.  Eq.  90.  83  Atl.  387; 
Rubber  &  C.  Harness  Trimming  Co.  v. 
Rubber  Bound  Brush  Co.  81  N.  J.  Eq. 
419,  88  Atl.  210,  Ann.  Cas.  1915B,  365, 
affirmed  in  81  N.  J.  Eq.  519,  88  Atl.  213 ; 
Cape  May  Yacht  Club  v.  Cape  May 
Yacht  &  Country  Club,  81  N.  J.  Eq.  454, 
86  Atl.  972;  National  Biscuit  Co.  v.  Pa- 
cific Coast  Biscuit  Co.  83  N.  J.  Eq.  369, 
91  Atl.  126;  Munn  &  Co.  v.  Americana 
Co.  83  N.  J.  Eq.  309,  L.R.A.1916D,  116, 
91  Atl.  87;  Hilton  v.  Hilton,  89  N.  J. 
Eq.  149,  102  Atl.  16,  89  N.  J.  Eq.  182, 
L.R.A.1918F,  1174,  104  Atl.  375,  89 
N.  J.  Eq.  417,  105  Atl.  65,  89  N.  J.  Eq. 
472,  106  Atl.  139,  90  N.  J.  Eq.  564, 
107  Atl.  263;  Taxi  &  Y.  Taxi  Co.  v. 
Martin,  91  N.  J.  Eq.  233,  108  Atl.  763; 
Auto  Hearse  Mfg.  Co.  v.  Bateman,  — 
N.  J.  Eq.  — ,  109  Atl.  735. 

Complainant  has  a  reputation  and 
good  will  which  are  entitled  to  protec- 
tion. 

Wirtz  V.  Eagle  Bottling  Co.  60  N.  J. 
Eq.  164,  24  Atl.  658;  Amos  H.  Van 
Horn  V.  Coogan,  52  N.  J.  Eq.  380,  28 
Atl.  788,  affirmed  in  52  N.  J.  Eq.  588, 
33  Atl.  50;  Perlberg  v.  Smith,  70  N.  J. 
Eq.  638,  62  Atl.  442;  Taxi  &  Y.  Taxi 
Co.  V.  Martin,  91  N.  J.  Eq.  233, 108  AtL 
763;  Nims,  Unfair  Competition,  2d  ed. 
110;  Rubber  &  C.  Harness  Trimming 
Co.  V.  Rubber  Bound  Brush  Co.  81  N.  J . 
Eq.  419,  88  Atl.  210,  Ann.  Cas.  1915B, 
365,  affirmed  in  81  N.  J.  Eq.  519,  88  Atl. 
213;  Vacuum  Oil  Co.  v.  Climax  Ref. 
Co.  56  C.  C.  A.  90,  120  Fed.  254; 
National  Biscuit  Co.  v.  Pacific  Coast 
Biscuit  Co.  83  N.  J.  Eq.  369,  91  AtL 
126. 

Defendants  have  violated  complain- 
ant's property  rights  by  imitating  its 
store  front  and  by  simulating  the 
United  "Shield." 

Cape  May  Yacht  Club  v.  Cape  May 
Yacht  &  Country  Club,  81  N.  J.  Eq. 
454,  86  Atl.  972;  Wirts  v.  Eagle 
Bottling  Co.  supra;  Bear  Lithia 
Springs  Co.  v.  Great  Bear  Spring  Co. 
71  N,  J.  Eq.  595,  71  Atl.  383;  Rosenthal 
V.  Blatt,  80  N.  J.  Eq.  90,  83  Atl.  387 ; 
Hilton  V.  Hilton,  89  N.  J.  Eq.  472,  106 
Atl.  139;  International  Silver  Co.  v. 
William  H.  Rogers  Corp.  66  N.  J.  Eq. 
119,  57  Atl.  1037,  2  Ann.  Cas.  407; 
Edison  Storage  Battery  Co.  v.  Edison 
Auto  Co.  67  N.  J.  Eq.  44,  56  Atl.  861 ; 
Eureka  Fire  Hose  Co.  v.  Eureka 
Rubber  Mfg.  Co.  69  N.  J.  Eq.  159,  60 
Atl.  561 ;  Rubber  &  C.  Harness  Trim- 
ming Co.  V.  Rubber  Bound  Brush  Co. 
81  N.  J.  Eq.  419,  88  Atl.  210,  Ann.  Cas. 
1915B,  365;  Munn  &  Co.  v.  Americana 
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Co.  83  N.  J.  Eq.  310,  L.R.A.1916D,  116, 
91  Atl.  87;  Standard  Table  Oil  Cloth 
Co.  V.  Trenton  Oil  Cloth  &  Linoleum 
Co.  71  N.  J.  Eq.  555,  63  Atl.  846;  Auto 
Hearse  Mfg.  Co.  v.  Bateman,  —  N.  J. 
Eq.  — ,  109  Atl.  735. 

The  fact  that  others  use  complain- 
ant's shield  does  not  enlarge  defend- 
ants' rights,  and  will  not  prevent 
relief  being  granted  to  complainant. 

International  Silver  Co.  v.  William 
H  Rogers  Corp.  67  N.  J.  Eq.  646,  110 
Am.  St.  Rep.  506,  60  Atl.  187,  3  Ann. 
Cas.  804;  Rubber  &  Celluloid  Harness 
Trimming  Co.  v.  Rubber  Bound  Brush 
Co.  81  N.  J.  Eq.  419.  88  Atl.  210,  Ann. 
Cas.  1915B,  365;  Nims,  Unfair  Com- 
petition, 2d  ed.  660. 

The  rights  of  complainant  are  so 
clear  that  the  court  was  justified  in 
granting  a  preliminary  injunction. 

Edison  Storage  Battery  Co.  v.  Edison 
Auto  Co.  67  N.  J.  Eq.  44,  56  Atl.  861 ; 
Wirtz  v.  Eagle  Bottling  Co,  50  N.  J. 
Eq.  164,  24  Atl.  658;  Amos  H.  Van 
Horn  v.  Coogan,  52  N.  J.  Eq.  380,  28 
Atl.  788,  affirmed  in  52  N.  J.  Eq.  588, 
33  Atl,  50;  Busch  v.  Gross,  71  N.  J.  Eq. 
508,  64  Atl.  754;  O'Grady  v.  McDonald, 
72  N.  J.  Eq.  805,  66  Atl.  175;  Auto 
Hearse  Mfg.  Co.  v.  Bateman,  —  N.  J. 
Eq.  — ,  109  Atl.  735;  L.  Martm  Co.  v. 
L.  Martin  &  W.  Co.  75  N.  J.  Eq.  257, 
21  L.R.A.(N.S.)  526,  72  Atl.  294,  20 
Ann.  Cas.  57. 

White,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of 
the  court  of  chancery,  allowing  a 
preliminary  injunction  to  issue 
against  the  defendants  because  of 
unfair  trade  and  competition,  en- 
joining them  from  conducting  or 
operating  their  business  in  two 
stores  in  Newark,  adjoining  com- 
plainants' store,  in  such  manner,  by 
advertisement  or  otherwise,  and 
especially  in  the  particulars  set 
forth  in  the  decree,  as  to  deceive  the 
public  and  lead  it  to  believe  that  de- 
fendants' business  is  being  conduct- 
ed by  the  complainants,  or  as  a  part 
of  their  business. 

We  have  examined  the  affidavits 
submitted  both  pro  and  con,  and 
thorouatily  agree  with  the  conclu- 
sions 01  the  learned  Vice  Chancellor 
(Stevenson)  before  whom  the  case 
was  heard,  and  who  handed  down  a 


memorandum  of  his  conclusions  ( — 
N.  J.  Eq.  — ,  111  Atl.  603),  as  fol- 
lows : 

""The  complainant  has  a  shop  for 
the  sale  of  tobacco  and  confectionery 
upon  a  prominent  corner  in  the  city 
of  Newark,  opposite  the  entrance  of 
the  Hudson  tube,  where  many  thou- 
sands of  persons  pass  daily.  The 
complainant's  shop  occupies  only  a 
small  part,  the  comer,  of  a  building 
which  extends  a  considerable  dis- 
tance on  one  side  of  the  shop  along 
one  street,  and,  on  the  other  side, 
along  another  street. 

"The  complainant's  shop  is  paint- 
ed in  conspicuous  colors,  in  which 
red  largely  predominates,  and  exhib- 
its upon  the  plate  glass  front  a  de- 
vice, consisting  of  a  shield,  in  which, 
in  large  letters,  is  the  word,  'Unit- 
ed,' and  above  which,  in  smaller 
letters,  is  the  word  'Cigars.' 

"The  defendant  the  United  Con- 
fectioners, after  the  complainant 
had  established  its  shop  on  the  cor- 
ner, leased  two  shops  adjacent  to  the 
complainant's  shop,  one  of  which 
two  shops  fronts  on  one  street  and 
the  other  on  the  other  street.  I  in- 
ferred, although  I  do  not  think  that 
there  is  any  proof  on  the  subject, 
that  these  two  shops  of  the  defend- 
ant communicate  in  the  rear,  consti- 
tuting an  ell.  However  that  may  be, 
the  whole  shop  of  the  defendant, 
partly  facing  on  one  street  and  part- 
ly on  the  other,  may  be  considered 
as  holding  in  its  arms  the  compar- 
atively small  corner  shop  of  the  com- 
plainant. 

"The  charge  of  the  complainant  is 
that  the  defendant  the  United  Con- 
fectioners, by  continuing  the  large 
red  band  above  the  complainant's 
shop  along  over  their  own  shop  or 
shops,  and  by  simulating  the  com- 
plainant's shield  on  the  glass  front 
of  the  defendant's  shop,  and  by  some 
other  alleged  simulations,  such  as 
the  use  of  gold-embossed  letters  for 
their  sign,  has  created  a  deceitful 
and  fraudulent  appearance,  so  that 
the  purchasers  of  confectionery  or 
cigars,  in  which  both  parties  deal, 
are  liable  to  enter  the  defendant's 
shop  and  purchase  goods,  supposing 
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that  they  are  in  the  complainant's 
shop  and  are  purchasing  its  goods. 

"The  complainant,  in  the  general 
scheme  of  its  store  front,  has  fol- 
lowed the  pattern  in  respect  of  color 
and  form,  etc.,  which  it  has  em- 
ployed in  hundreds  of  other  stores 
which  it  operates  in  various  towns 
and  cities  throughout  the  United 
States.  It  does  not  appear  that  the 
defendant  operates  any  other  store 
besides  this  store  in  Newark,  and 
the  proofs  show  that,  until  recently, 
the  promoters  of  the  defendant's 
business,  who  recently  incorporated 
under  the  name  of  United  Confec- 
tioners, were  engaged  in  the  saloon 
business,  and  that  they  established 
this  confectionery  business  in  New- 
ark apparently  without  any  inten- 
tion of  establishing  other  stores 
elsewhere.  The  defendant  was  free 
to  dress  the  exterior  of  its  store  as 
it  saw  fit  for  its  new  venture. 

"The  case  was  originally  present- 
ed on  affidavits  including  photo- 
graphs, and  was  argued  at  length. 
At  my  suggestion  counsel  agreed 
that  I  should,  with  them,  inspect  the 
store  fronts  in  question,  and  accord- 
ingly, with  the  attendance  of  coun- 
sel, I  went  to  Newark  and  carefully 
examined  the  exterior  of  the  entire 
building  in  which  the  complainant 
and  the  defendant  have  their  respec- 
tive shops. 

"A  great  many,  perhaps  the 
majority,  of  cases  of  alleged  unfair 
competition  consisting  of  a  simula- 
tion of  packages,  labels,  etc.,  are  to 
be  determined  after  a  few  physical 
facts  have  been  proved  by  the  test 
of  the  eye  of  the  judge.  The  pres- 
ent case  is  one  which  peculiarly 
illustrates  this  characteristic  of  un- 
fair competition  cases.  No  descrip- 
tion of  these  store  fronts,  no  mere 
photographs,  nothing  short  of  a  pic- 
ture in  colors,  would  enable  a  court 
to  make  a  satisfactory  decision  upon 
the  matter  in  dispute.  But,  beyond 
aJl  possible  descriptions  or  pictorial 
representations,  the  most  adequate 
and  satisfactory  test  can  only  be  had 
upon  an  actual  inspection  by  the 
judge  of  the  store  fronts  in  question. 
In  unfair  competition  cases  labels 


and  packages  are  always  produced 
before  the  court,  where  the  litigation 
relates  to  those  things.  A  store 
front  cannot  be  brought  into  court, 
and  so  the  court  is  obliged  to  go  to 
the  store  front. 

"With  a  few  matters  presented 
by  proof, — things  that  I  have  re- 
ferred to  as  physical  facts,  such  as 
the  businesses,  respectively,  of  the 
two  parties,  their  prior  use  of  these 
colors  and  symbols,  etc., — this  whole 
case  might  be  decided  on  final  hear- 
ing, after  the  judge  has  stood  in  the 
street  in  front  of  this  building  and 
carefully  inspected  from  several 
points  of  view  the  different  things  in 
color,  lettering,  design,  etc.,  which 
the  defendant  has  done  on  each  side 
of  the  complainant's  shop  in  this 
single  building,  built  uniformly  of 
light  brick,  and  constituting  a  busi- 
ness unit  in  which  not  only  the  par- 
ties to  this  suit,  but  other  parties, 
have  their  places  of  business. 

"I  do  not  intend  to  go  into  the 
particulars  in  regard  to  the  simula- 
tion which  I  think  is  manifest  in 
this  case.  ...  No  man  of  com- 
mon sense,  in  my  judgment,  can 
stand  across  the  street  in  front  of 
these  places  of  business  without 
recognizing  the  similarity  of  the  de- 
fendant's fronts  to  the  complain- 
ant's front.  Without  careful  study, 
and  perhaps  even  after  careful 
study,  many  persons,  in  ray  judg- 
.  ment,  would  consider  that  the  de- 
fendant's shop  was  practically  a 
department  of  the  complainant's 
shop,  or  that  both  shops  were  one 
establishment.  The  whole  corner, 
including  the  complainant's  little 
shop  and  the  defendant's  similar 
shops  on  either  side,  is  covered  by 
practically  the  same  broad,  brilliant 
red  band,  and  the  defendant's  shop 
has  conspicuously  in  front,  on  the 
window,  a  shield  of  substantially  the 
same  design  as  the  complainant's 
shield,  covered  in  large  letters  with 
the  word  'United,'  over  which,  in 
comparatively  small  letters,  appears 
the  word  'Confectioners.' 

"Whether  there  is  legal  evidence 
in  this  case  that  the  purchasing  pub- 
lic have  in  fact  been  deceived  or  not» 
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I  find  it  impossible  to  escape  the  con- 
viction that  the  defendant,  whatever 
its  actual  intention  may  have  been, 
has  in  fact  so  simulated  the  exterior 
appearance  on  the  street  of  the  com- 
plainant's shop  that  hundreds  of 
persons  passing  in  this  largely  fre- 
quented and  busy  place  would  infer 
that  the  complainant's  shop  and  the 
defendant's  shop,  or  shops,  in  fact 
constitute  a  single  commercial  estab- 
lishment, in  which  cigars  and  con- 
fectionery are  sold. 

"The  whole  c^se  is  before  the 
court,  as  I  have  intimated  above. 
There  is  nothing  to  suggest  that 
more  light  can  be  thrown  on  this 
litigation  if  the  injunction  should  be 
withheld  until  the  final  hearing.  On 
final  hearing  the  judge  again,  in  or- 
der to  get  the  best  evidence,  would 
be  obliged  to  stand  in  the  street  and 
inspect  these  store  fronts.  I  do  not 
recall  that  there  is  a  single  fact  in 
dispute  which  the  judge  should 
know  when  making  his  inspection  of 
these  stores. 

"In  my  judgment  this  is  a  plain 
case  for  a  preliminary  injunction." 

The  ground  of  appeal  most  strenu- 
ously urged  at  the  argument  is  that 
the  case  was  not  so  clear  and  free 
from  doubt,  nor  was  the  likelihood 
of  irreparable  injury  so  imminent, 

as  to  warrant  the 
l»a"»^V  «l«te  issuance  of  a  pre- 
ilorrSoSt.*"'      liminary  injunction. 

We  are  unable  to 
agree  with  this  view.  An  examina- 
tion of  the  evidence  and  of  the  ex- 
hibits in  the  case,  but  without  an 
actual  visit  to  the  premises,  which 
we  did  not  find  necessary,  convinces 
us  that  the  case  is  free  from  doubt. 
We  also  are  convinced  that  defend- 
ants' stores  have  been  "dressed"  in 
such  striking  simulation  and  imita- 
tion of  the  appearance  of  complain- 
ants' store  as  to  deceive  a  very  large 
part,  if  not  practically  all,  of  the 
interested  public  who  did  not  know 
otherwise,  into  thinking  that  defend- 
ants' stores  were  a  part  of  or  com- 
partments in  complainants'  estab- 
lishment, and,  at  least  as  to  a  sub- 
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stantial  part  of  the  public,  to  mis- 
lead them  into  patronizing  defend- 
ants' stores  in  the  mistaken  belief 
that  it  was  complainants'  store 
which  they  were  in  fact  patronizing, 
as  they  intended  to  do.  Under  these 
circumstances  we  think  the  likeli- 
hood of  irreparable  injury  was  suffi- 
ciently imminent  to  justify  such  a 
mandatory  injunction  before  final 
hearing  as  was  here  issued.  Every 
week  of  delay  enabled  defendants  to 
attract  away  from  complainants,  by 
the  false  representations  held  out  by 
this  imitation,  more  and  more  of 
complainants'  customers,  and  more 
and  more  of  the  benefit  of  complain- 
ants' advertising  and  of  their  high 
reputation.  On  the  other  hand, 
what  the  decree  required  the  defend- 
ants to  do  can  easily  be  done,  and 
also,  should  the  injunction  be  dis- 
solved on  final  hearing,  undone, 
without  much  difficulty  or  undue  ex- 
pense. Defendants  can  easily  paint 
in  again  the  "United"  shield  and  the 
red  band,  and  the  various  other  sim- 
ilar devices  which  the  preliminary 
injunction  requires  them  to  remove, 
but  the  good  will  of  an  established 
business,  once  diverted  to  a  competi- 
tor, can  in  a  great  many  cases  never 
be  reclaimed  or  restored. 

Feeling  as  we  do,  therefore,  that 
the  facts  established  beyond  ques- 
tion render  a  different  conclusion 
at  the  final  hearing  extremely  un- 
likely, and  that  a  continuation  by 
the  defendants  of  the  acts  com- 
plained of  until  such  final  hearing 
will  work  substantial  and  irrepara- 
ble injury  to  the  complainants,  we 
think  that  the  preliminary  injunc- 
tion was  properly  issued.  Edison 
Storage  Battery  Co. 

V.  Edison  Auto.  Co.  ;;^'eM*iiI.ueTi!:"" 
67  N.  J.  Eq.  44,  56 
Atl.  861 ;  O'Grady  v.  McDonald,  72 
N.  J.  Eq.  805,  66  Atl.  175. 

We  have  examined  the  other 
grounds  of  appeal  and  find  them 
without  merit. 

The  decree  is  therefore  afiirmed, 
with  costs. 
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ANNOTATION. 


Right  to  protectioii  against  simulatioii  of  physical  appearance  or  arrangement 

of  place  of  business,  or  vehicle. 


As  to  protection  against  appropria- 
tion of  advertising  matter  or  methods, 
see  annotation  to  Benjamin  T.  Crump 
Co.  V.  Lindsay,  ante,  760. 

This  annotation  does  not  include 
cases  where  the  only  simulation  of  a 
competitor's  place  of  business  con- 
sisted of  the  adoption  of  the  same  or 
a  similar  tradename,  its  purpose  being 
to  collect  cases  of  imitation  of  physical 
characteristics. 

The  principle  upon  which  the  de- 
cision in  United  Cigar  Stores  Co.  v. 
United  Confectioners  (reported  here- 
with) ante,  779,  is  based,  is  well 
established.  It  is  that  one  has  no  more 
right  to  pass  off  his  place  of  business 
as  another's,  than  he  has  to  pass  off 
his  own  goods  as  those  of  another. 

As  stated  in  Wilson  v.  Samuels 
a918)  16  N.  S.  W.  St.  Rep.  394:  "The 
fundamental  principle  ...  is  that 
no  man  is  allowed  to  pass  off  his  own 
goods  as  those  of  another  man,  or  to 
sell  his  own  goods  in  such  manner  as 
is  calculated  to  make  people  think  they 
are  the  goods  of  another  man.  or  to 
produce  such  confusion  in  the  minds 
of  probable  customers  as  would  be 
likely  to  lead  to  the  defendant's  goods 
being  bought  as  those  of  another 
man." 

This  is  supported  by  the  decisions 
holding  that  a  tradename  applied  to  a 
place  of  business  is  entitled  to  protec- 
tion, as  well  as  by  the  class  of  cases 
reviewed  in  this  annotation. 

Such  cases  warrant  the  generaliza- 
tion that  although  one  may  lawfully 
adopt  the  features  by  which  a  competi- 
tor has  sought  to  give  his  store  or 
vehicle  a  distinctive  appearance,  he 
must,  at  the  same  time,  take  proper 
measures  to  guard  against  the  public 
being  misled  thereby.    See 

California. — ^Weinstock,  L.  &  Co.  v. 
Marks  (1895)  109  Cal.  529,  30  L.R.A. 
182,  50  Am.  St.  Rep.  57,  42  Pac.  142. 

Illinois.— Nokes  v.  Mueller  0897) 
72  111.  App.  431. 

Massachusetts. — March  v.  Billings 
(1851)  7  Cush.  322,  54  Am.  Dec.  723. 


Minnesota. — ^Yellow  Cab  Co.  v.  Beck- 
er (1920)  145  Minn.  152, 176  N.  W.  345. 

Nebraska. — Carter  Transfer  &  Stor- 
age Co.  V.  Carter  (1921)  —  Neb.  — , 
184  N.  W.  113. 

New  Jersey. — Amos  H.  Van  Horn  v. 
Coogan  (1894)  52  N.  J.  Bq.  380,  28  Atl. 
788,  affirmed  in  (1894)  52  N.  J.  Eq. 
588,  33  Atl.  50 ;  Taxi  &  Y.  Taxi  Operat- 
ing  Co.  V.  Martin  (1919)  91  N.  J.  Eq. 
233,  108  Atl.  763. 

New  York.— Deiz  v.  Lamb  (1866)  6 
Robt.  537. 

Ohio. — Lippman  v.  Martin  (1898)  5 
Ohio  N.  P.  120.  8  Ohio  S.  &  C.  P.  Dec. 
485. 

Pennsylvania. — Goodwin  v.  Hamilton 
(1897)  6  Pa.  Dist.  R.  705, 19  Pa.  Co.  Ct. 
652;  Black  &  White  Co.  v.  Weir  (1917) 
26  Pa.  Dist.  R.  650. 

New  South  Wales. — Wilson  v.  Sam- 
uels (1913)  13  N.  S.  W.  St.  Rep.  394. 

England.— Knott  v.  Morgan  (1836) 
2  Keen,  213,  48  Eng.  Reprint,  610; 
London  General  Omnibus  Co.  v.  Felton 
(1896)  12  Times  L.  R.  213;  DuCros  v. 
Gold  [1912]  29  Times  L.  R.  168,  30 
Rep.  Pat.  Cas.  117. 

Canada.— Walker  v.  Alley  (1867)  13 
Grant,  Ch.  366. 

Plaoes  of  business. 

In  Weinstock,  L.  &  Co.  v.  Marks 
(1895)  109  Cal.  529,  30  L.R.A.  182,  50 
Am.  St.  Rep.  57,  42  Pac.  142,  it  was 
held  that  the  rights  of  the  plaintiff,  a 
corporation  engaged  in  retailing  wear- 
ing apparel,  which  by  its  advertising 
and  business  policy  had  built  up  an 
extensive  business  under  the  name  of 
the  ^'Mechanics'  Store,"  and  which  had 
erected  a  store  building  of  peculiar 
architecture,  of  which  there  was  none 
other  similar  in  the  city,  were  in- 
fringed by  the  act  of  the  defendant 
in  erecting  a  store  building  immediate- 
ly adjoining,  which,  so  far  as  the  lower 
story  was  concerned,  was  similar  in 
architecture  in  every  respect  to  the 
store  of  the  plaintiff,  and  in'  carrying 
on  a  similar  line  of  business  therein 
under  the  name  of  the  "Mechanical 
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Store;"  by' reason  of  which  acts  many 
of  plaintifTs  customers  were  deceived 
into  purchasing  goods  at  defendant's 
store,  believing  that  they  were  trad- 
ing at  plaintiff's  store;  and  accord- 
ingly, that  the  defendant  should  be  re- 
strained from  the  use  of  such  words, 
and  from  the  use  of  the  words  "Me- 
chanical Store,"  and  required  to  dis- 
tinguish his  place  of  business  from 
that  of  the  plaintiff  in  some  mode  or 
form  that  should  sufficiently  indicate 
to  the  public  that  it  was  a  different 
place  of  business  from  that  of  the 
plaintiff,  the  court  saying:  "The  de- 
fendant had  the  right  to  erect  his 
building,  and  erect  it  in  any  style  of 
architecture  as  fancy  might  dictate. 
He  had  the  right  to  erect  it  in  the  par- 
ticular locality  where  it  was  erected. 
He  had  the  right  there  to  conduct  a 
business  similar  to  that  of  plaintiff. 
He  had  a  right  to  do  all  these  things, 
for,  of  themselves,  they  did  not  offend 
against  equity;  but  when  they  were 
done  with  a  fraudulent  intent,  when 
they  were  done  for  the  purpose  of  toll- 
ing away  the  customers  of  plaintiff  b^ 
a  deception,  a  fraud  is  practised  and 
equity  will  do  what  it  can  to  right 
the  wrong." 

In  Lippman  v.  Martin  (1898)  5  Ohio 
N.  P.  120,  8  Ohio  S.  &  C.  P.  Dec.  485, 
it  appeared  that  the  plaintiff  had  been 
engaged  in  the  business  of  selling 
ready-made  clothing,  designating  his 
establishment  as  "The  Globe."  To  em- 
phasize the  name  to  passers-by  he  used 
symbols  representing  a  geographical 
globe  about  and  upon  his  building  in 
various  ways,  including  at  one  time 
the  placing  of  small  globes  in  his  show 
windows.  At  the  time  when  plaintiff 
began  business,  the  defendant  occu- 
pied a  store  several  doors  to  the  east, 
in  which  he  carried  on  a  similar  busi- 
ness under  the  name  of  "The  Star," 
and  subsequently  to  the  plaintiff's 
entering  business,  defendant  placed  on 
either  side  of  his  own  vestibule  the 
symbol  of  a  geographical  globe  as  the 
background  of  two  small  stars.  About 
a  year  later  he  leased  the  store  adjoin- 
ing that  of  the  plaintiff,  and  aban- 
doned the  name  of  "The  Star,"  and 
placed  across  the  front  of  his  building, 
about  the  second  story,  a  sign  upon 
17  A.L.R.— 50. 


which  he  caused  to  be  painted  in  large 
letters  the  word  "Clothiers,"  so  placed 
as  to  give  the  impression  that  it  was 
a  continuation  of  plaintiff's  sign. 
Without  appropriating  the  name  "The 
Globe,"  he  also  adopted  and  began  to 
use  a  device  representing  a  geographi- 
cal globe,  one  being  embedded  in  the 
grille  work  above  the  entrance  and  two 
painted  on  the  columns  at  either  side 
of  the  se.cond  story  of  his  building, 
bearing  the  words,  "We  lead  the  world 
on  low  prices,"  the  word  "world"  being 
given  prominence  among  the  other 
words.  He  also  placed  in  his  show 
windows  small  spheres  representing 
geographical  globes  of  the  same  kind 
as  those  which  plaintiff  had  previously 
placed  in  his  show  window.  The 
plaintiff  caused  to  be  placed  on  the 
columns  of  his  building  at  the  east 
side,  next  to  defendant's  building, 
about  3  feet  above  the  ground,  a  sign, 
composed  of  a  hand  pointing  west- 
wardly  toward  the  entrance  to  plain- 
tiff's store,  and  the  words,  "Only  en- 
trance to  the  Globe  at  the  corner." 
Soon  thereafter  the  defendant  placed 
a  sign  on  his  building  alongside  of 
that  of  plaintiff,  above  described,  con- 
sisting of  a  hand  pointing  eastwardly 
toward  the  only  entrance  to  his  store, 
and  the  words  "Main  entrance."  It 
being  held  that  such  acts  were  done 
with  the  intention  of  misleading  the 
public  into  the  belief  that  the  business 
of  the  defendant  was  the  business  of 
the  plaintiff,  and  it  also  appearing 
that  people  seeking  the  store  of  plain- 
tiff had  been  misled  by  the  appearance 
of  the  store  of  the  defendant  to  make 
purchases  therein,  the  defendant  was 
enjoined  from  representing  his  busi- 
ness as  the  business  of  the  plaintiff, 
and  from  using  symbols,  devices, 
painting,  or  advertisements,  or  any 
combination  of  such  elements  as  to 
give  his  store  the  appearance  of  its 
being  a  part  of  or  used  in  connection 
with  the  store  of  plaintiff. 

In  Wilson  v.  Samuels  (1913)  13 
N.  S.  W.  St.  Rep.  394,  it  appeared 
that  the  plaintiff,  who  was  engaged  in 
the  tailoring  business  under  the  name 
of  "Frank  Fanning,"  had  three  shops, 
and  advertised  extensively;  that  he 
had  adopted  a  distinctive  method  of 
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window  dressing  which,  although  not 
entirely  novel,  was  not  in  common  use 
by  the  tailoring  trade,  consisting  of  a 
decorated  background  with  a  single 
coat,  standing  on  a  tailor's  dummy  in 
the  foreground;  that  defendant  op- 
ened a  tailor  shop  on  the  same  street, 
and  only  three  doors  distant  from  one 
of  the  plaintifTs  shops,  and  had,  for 
the  purpose  of  his  business,  adopted 
and  painted  on  his  shop  the  trade- 
name of  "Frank  Flemming;"  that  he 
copied  the  plaintiff's  window  dress- 
ing, and  that  when  the  plaintiff  al- 
tered the  background  of  his  window 
the  defendant  shortly  afterward  al- 
tered his;  that  on  the  plaintiff's  shop 
window  the  name  "Frank  Fanning" 
was  written  diagonally  in  letters  re- 
sembling; handwriting,  and  that  on 
the  defendant's  window  the  name 
"Frank  Flemming"  was  also  written 
•diagonally  in  letters  resembling  hand- 
writing, but  larger  in  size  than  those 
of  the  plaintiff.  It  also  appeared  that 
persons  not  infrequently  entered  de- 
fendant's shop,  believing  it  to  be  the 
plaintiff's,  and  that  the  defendant's 
employees  did  not  undeceive  them, 
but  endeavored  to  take  advantage  of 
the  mistake.  Defendant's  witnesses 
disclaimed  any  intent  to  copy  the 
plaintiff,  and  evidence  was  also  given 
that  the  name  "Frank  Flemming"  was 
painted  on  the  wall  of  defendant's 
shop,  facing  the  street,  and  that  it  was 
also  legibly  written  on  cards  in  the 
window,  on  boxes  inside  the  shop,  on 
the  defendant's  receipt  forms,  and  on 
the  boxes  used  in  delivering  orders. 
It  was  held,  however,  that  the  cumu- 
lative effect  of  the  evidence  indicated 
an  attempt  to  trade  upon  the  plain- 
tiff's reputation,  and  that  although 
the  court  could  not  restrain  the  de- 
fendant from  trading  under  the  name 
"Frank  Flemming,"  or  from  dressing 
.  his  window  in  any  style  he  might 
think  proper,  he  might  be  restrained 
from  so  carrying  on  his  business  as 
to  induce  members  of  the  public  to 
believe  that  it  was  the  business  of  the 
plaintiff. 

In  Walker  v.  Alley  (1867)  13 
Grant,  Gh.  (U.  C.)  366,  it  was  held 
that  one  who  had  been  manager  of  a 
store  known  by  tiie  sign  of  "Golden 


Lion"  might,  on  setting  up  in  busi- 
ness for  himself,  be  restrained  from 
using  as  a  sign  the  figure  of  a  gild- 
ed lion,  notwithstanding  defendant's 
store  was  not  on  the  same  side  of  the 
street  with  th.e  plaintiff's,  that  there 
were  marked  differences  in  the  exte- 
rior of  the  buildings,  and  the  defend- 
ant's lion  was  on  the  veranda,  while 
the  plaintiff's  was  over  the  door,  and 
the  defendant's  was  somewhat  larger 
than  the  plaintiff's,  and  different  in 
facial  expression. 

It  is  unfair  competition  for  one  to 
place  out  in  front  of  his  store  a  num- 
ber which  is  not  the  number  of  his 
store,  but  is  the  number  of  the  com- 
plainant's store.  Amos  H.  Van  Horn 
v.  Coogan  (1894)  52  N.  J.  Eq.  380,  28 
Atl.  788,  affirmed  in  (1894)  62  N.  J. 
Eq.  588,  33  Atl.  50. 

Trucks. 

In  Carter  Transfer  &  Storage  Co. 
V.  Carter  (1921)  —  Neb.  — ,  184  N. 
W.  113,  it  was  held  that  the  use  of  a 
truck  painted  white,  with  the  name 
"Carter  Brothers  Transfer"  displayed 
thereon  in  red  letters,  might  be  en- 
joined, where  it  came  into  competi- 
tion with  a  formerly  established  busi- 
ness, built  up  under  the  tradename  of 
the  "Carter  Transfer  Company," — a 
tradename  representing  good  will, 
and  displayed  in  red  letters  on  trucks 
painted  white, — ^the  similarity  being 
such  as  to  be  likely  to  mislead  the 
public  and  the  customers  of  the  latter 
company. 

Ifilk  wagons. 

In  Nokes  v.  Mueller  (1897)  72  111. 
App.  431,  it  was  held  that  one  who 
had  been  engaged  in  selling  and  de- 
livering milk  for  about  sixteen  years, 
and  who,  during  all  this  time,  in  sup* 
plying  his  customers,  had  used  wag- 
ons with  the  running  gear  painted 
yellow,  the  body  brown,  and  the  tops 
white,  and  having  in  front  of  the  en- 
trance to  the  wagon  on  either  side* 
and  on  the  white  top,  the  picture  of 
two  cows,  some  trees,  a  running 
brook,  some  lilies,  and  a  fence,  and» 
to  the  rear  of  the  entrance,  on  the 
white  top,  in  black  letters,  the  words, 
"Walnut  Grove  Dairy,"  and  under  it 
his   name,   was   entitled   to   restrain 
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from  using  wagons  painted  like  those 
of  complainant,  and  with  similar  in- 
scriptions and  pictures  thereon,  a 
competitor  who  had  caused  his  wag- 
ons to  be  painted  with  the  same  col- 
ors, and  having  in  front  of  the  en- 
trance, on  either  side  the  picture  of 
two  cows,  a  mountain,  a  Swiss  castle, 
a  running  brook,  and  lilies,  and  in  the 
rear  of  the  entrance,  on  either  side, 
in  black  letters,  the  name,  "Walnut 
Park  Dairy,"  and  under  it  his  own 
name,  although  it  appeared  that  the 
defendant  was  the  lessee  of  a  farm 
known  as  the  "Walnut  Park  Farm," 
the  court  saying:  "The  appellee  in 
this  case,  in  the  sixteen  years  he  has 
been  in  business,  has  established  a 
large  and  profitable  trade,  and  carries 
it  on  under  a  given  name,  and  should 
be  protected  from  those  attempting  to 
Hsurp  his  business.  The  wrong  in  this 
case  does  not  consist  in  appellant 
painting  the  running  gear  of  his  wag- 
ons yellow,  or  the  body  brown,  or  the 
top  white,  etc.  The  wrong  is  in  their 
accumulation,  not  in  anyone  of  them 
alone;  but  all  combined  are  sufficient 
to  entitle  appellee  to  an  injunction. 
-  .  .  We  hold  the  fact  that  appellant 
painted  his  wagons  like  appellee's  and 
the  pictures  and  inscriptions  thereon 
were  substantially  similar,  that  they 
were  liable  to  mislead  customers.  It 
seems  from  the  evidence  that  some 
persons  were  thus  misled." 

"Cabs  and  omnibnaes. 

Where  a  taxicab  company  operating 
cabs  haying  a  peculiar  and  distinctive 
dress — a  yellow  body,  chassis,  and 
wheel  spokes  trimmed  yellow — has 
-earned  the  good  will  of  the  public  by 
a  sufficient  and  satisfactory  service 
and  by  extensive  advertisements,  com- 
petitors will  not  be  permitted  to  oper- 
ate cabs  painted  the  same  color,  al- 
though of  a  slightly  different  shade, 
and  differing  in  certain  particulars, 
such  as  the  emblem  on  the  doors,  the 
fact  that  the  wheel  spokes  are  black, 
that  they  carry  no  meters,  that  their 
chauffeurs  are  not  in  uniform,  and 
that  their  headlights  differ  from  those 
of  the  complainants,  where  it  ap- 
pears that  the  purpose  was  to  annex 
the   complainant's    patronage.     Taxi 


&  Y.  Taxi  Operating  Co.  v.  Martin 
(1919)  91  N.  J.  Eq.  233,  108  Atl.  763. 

In  Yellow  Cab  Co.  v.  Becker  (1920) 
145  Miniu  152,  176  N.  W.  345,  where 
it  appeared  that  the  plaintiff,  a  cor- 
poration called  the  Yellow  Cab  Com- 
pany, was  engaged  in  operating  taxi- 
cabs  the  body  and  wheels  of  which 
were  painted  yellow  with  black  trim- 
mings, and  the  top,  hood,  and  fenders 
black,  with  a  monogram  of  circular 
form  appearing  on  the  doors,  in  the 
center  of  which  was  a  blue  back- 
ground, triangular  in  form,  with  the 
words  "Yellow  Cab  Company"  ap- 
pearing thereon;  that  the  bodies  of 
defendant's  taxicabs  were  of  the  same 
yellow  color,  with  top,  wheels,  hood, 
and  fenders  black,  and  having  on  the 
doors  a  monogram,  circular  in  form, 
with  a  dark  background,  with  the 
name  "Independent  Star"  thereon,  the 
effect  being,  when  viewed  from  a 
short  distance,  to  give  the  impression 
of  being  the  same  taxicabs  as  those 
of  the  complainant, — it  was  held  that 
the  issuance  of  a  temporary  injunc- 
tion pendente  lite  was  clearly  with- 
in the  discretion  of  the  trial  court, 
although  the  defendant  denied  the  al- 
legations of  fraud  and  diversion  of 
business,  and  alleged  that  his  adop- 
tion of  the  color  yellow  was  due  to  the 
fact  that  it  is  bold,  attractive,  and 
can  be  seen  at  a  great  distance;  and 
to  the  fact  that,  because  of  the  use 
of  yellow  cabs  for  hire  in  many  cities, 
the  traveling  public  has  learned  to 
recognize  yellow-colored  cabs  as  be- 
ing for  hire. 

In  Yellow  Cab  Co.  v.  Ensler  (1919) 
214  111.  App.  607,  it  was  held  that  the 
complainant,  who  had  adopted  for 
its  cabs  a  yellow  body  and  black  top, 
with  a  device  on  the  doors  consisting 
of  the  representation  of  a  strap  and 
buckle  in  circular  form,  about  6  inch- 
es in  diameter,  appearing  in  gold- 
leaf,  with  the  telephone  number  of 
the  company,  and,  in  the  center  of  the 
circle,  a  Y-like  formation  in  white,  up- 
on a  black  background,  with  the 
words  "Yellow  Cab  Company"  appear- 
ing in  the  three  segments  of  the 
circle  formed  by  the  letter  "Y,"  was 
•  not  entitled  to  enjoin  the  use  by  the 
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operator  of  a  line  of  taxicabs  known 
as  the  "Red  Cab  Service,"  whose  cabs 
were  painted  a  bright  red  color,  of  a 
device  upon  the  doors  of  his  cabs, 
consisting  'of  the  representation  of 
a  circle  about  6  inches  in  diameter, 
in  gold-leaf  background,  with  the 
words  "Red  Cab  Service"  appearing 
on  the  outer  ring  of  the  circle,  and, 
in  the  center  of  the  circle,  a  Y-like 
formation  in  red,  with  the  letters 
*1  T  A"  appearing  in  three  segments 
of  the  circle  formed  by  the  letter  "Y," 
and  the  letter  "O"  appearing  on  the 
tail  or  lower  end  of  the  "Y,"  because 
it  did  not  appear  that  any  person  had 
been  actually  deceived  by  the  resem- 
blance so  as  unwittingly  to  become  a 
patron  of  the  defendant,  thinking  the 
service  was  that  of  complainant,  and 
also  because  the  device  of  the  Y- 
shaped  figure  in  a  circle,  by  reason 
of  its  adoption  as  the  insignia  of  the 
city  of  Chicago,  and  its  use  by  vari- 
ous individuals  and  corporations,  was 
not  susceptible  of  exclusive  appro- 
priation. 

In  Black  &  W.  Co.  v.  Weir  (1917) 
26  Pa.  Dist.  R.  650,  it  was  held  to  be 
unfair  competition,  as  against  a  com- 
pany operating  a  number  of  taxicabs 
known,  from  the  distinctive  manner 
in  which  they  were  painted,  as  the 
Black  &  White,  for  a  competitor  to 
paint  his  cab  in  a  similar  fashion, 
notwithstanding  there  were  some  dif- 
ferences between  his  vehicle  and 
those  of  the  plaintiff,  where  it  ap- 
peared that  persons  not  making  a 
minute  examination  would  be  likely 
to  take  it  for  a  cab  of  the  plaintiff 
company. 

In  the  case  of  New  York  Cab  Co. 
V.  Mooney  (1884;  N.  Y.)  cited  in 
Browne,  Trade-Marks,  page  573,  de- 
fendants were  enjoined  from  using 
cabs  painted  and  lettered  to  create 
the  impression  that  they  belonged  to 
the  plaintiff. 

In  DuCros  v.  Gold  [1912]  29  Times 
L.  R.  (EngO  168,  30  Rep.  Pat  Cas.  117, 
plaintiffs  were  a  company  operating  a 
large  number  of  taxicabs,  having  a 
yellow  bonnet  and  wheels,  and  green 
body,  the  upper  part  being  glass,  and 
having  on  the  door  a  French  panel 
upon  which  appeared  the  initials  "W."  • 


and  "G,"  connected  by  the  figure  "&," 
written  in  script  characters  in  a  slop- 
ing direction,  beginning  rather  low 
down  and  finishing  quite  high  up  in 
the  panels,  the  tail  of  the  "G"  being 
prolonged  «nd  extended  under  the 
whole  of  the  initials,  both  under  the 
"W"  as  well  as  under  the  "G."  These 
initials  also  appeared  on  the  front  of 
the  radiator  and  on  the  rear  of  the 
vehicle,  and  were  also  on  the  badges 
and  coat  collars  of  the  drivers.  It  was 
shown  that  the  plaintiffs'  cabs  were 
generally  known  as  "W.  &  G."  cabs. 
The  defendant,  who  had  been  the  pro- 
prietor of  horse  cabs  painted  green 
and  yellow,  had  given  them  up  and 
substituted  taxicabs,  also  painted 
green  and  yellow.  There  were  also  a 
substantial  number  of  people  who  had 
green  and  yellow  cabs,  such  colors 
being  desrrable  by  reason  of  their  at- 
tractiveness and  the  fact  that  the  yel- 
low wheels  did  not  show  the  dirt. 
The  defendant,  whose  name  was  Mor- 
ris Gold,  put  his  initials,  "M.  G.,"  up- 
on the  French  panels  in  the  same 
place  and  in  the  same  color  as  the 
plaintiff  had  done,  in  identically  the 
same  style,  and  having  a  twist  or  curl 
between  the  "M."  and  "G."  that  was 
easily  and  readily  mistaken  for  the 
figure  "&,"  so  that,  at  a  very  little 
distance,  it  appeared  identical  with 
the  "W.  &  G."  of  the  plaintiffs'  cabs, 
although  the  tail  of  the  "G"  was 
somewhat  shorter.  There  was  also 
evidence  of  actual  deception.  In 
holding  the  plaintiffs  entitled  to  an  in- 
junction, the  court  based  its  judg- 
ment not  upon  the  green  and  yellow, 
which,  upon  the  evidence,  he  took  to 
be  common  to  the  trade,  but  upon  the 
association  of  these  elements  with 
the  "M.  G.,"  painted  in  a  deceptive 
manner. 

In  Knott  V.  Morgan  (1836)  2  Keen» 
213,  48  Eng.  Reprint,  610,  it  was  held 
that  persons  operating  omnibuses 
bearing  the  name  "London  Convey- 
ance Company"  were  entitled  to  relief 
against  the  acts  of  the  defendant  in 
painting  the  words  "Conveyance  Com- 
pany" and  "London  Conveyance  Com- 
pany" in  such  characters  and  on  such 
parts  of  his  omnibus  as  exactly  to 
resemble  the  same  words  on  the  omni- 
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buses  of  the  plaintiffs,  and  in  repro- 
ducing a  symbol  which  was  also 
painted  on  the  omnibuses  of  the 
plaintiffs,  and  imitating  the  green 
livery  and  gold  hatbands  by  which 
the  plaintiffs  distinguished  their 
coachmen  and  conductors,  the  master 
of  the  rolls  saying:  ''It  is  not  to  be 
said  that  the  plaintiffs  have  any  ex- 
clusive right  to  the  words  'Convey- 
ance Company'  or  'London  Convey- 
ance Company,'  or  any  other  words; 
but  they  have  a  right  to  call  upon 
this  court  to  restrain  the  defendant 
from  fraudulently  using  precisely  the 
same  words  and  devices  which  they 
have  taken  for  the  purpose  of  distin- 
guishing their  property,  and  thereby 
depriving  them  of  the  fair  profits  of 
their  business  by  attracting  custom 
on  the  false  representation,  the  car- 
riages, really  the  defendant's,  be- 
longed to  and  are  under  the  manage- 
ment of  the  plaintiffs." 

In  London  General  Omnibus  Co.  v. 
Felton  (1896)  12  Times  L.  R.  (Eng.) 
213,  it  was  held  that  while  an  omni- 
bus proprietor  is  not  entitled  to  any 
monopoly  in  the  construction  of  the 
omnibuses,  or  in  such  details  as  gar- 
den seats,  special  staircases,  and  the 
like,  or  in  the  colors  employed  in 
painting  the  wheels  and  body,  a  com- 
petitor is  not  entitled  to  arrange  the 
general  appearance  of  his  omnibuses 
in  such  a  way  as  to  pass  them  off  for 
those  of  another  proprietor,  the  court 
remarking  that  the  general  appear- 
ance was  to  be  looked  at,  and  that  it 


was  therefore  useless  to  compare  the 
points  of  similarity  one  by  one,  and 
that  this  was  certainly  not  less  im- 
portant when  it  was  borne  in  mind 
that  omnibuses  are  not  merely  sta- 
tionary, but  also  moving  objects. 

In  Goodwin  w  Hamilton  (1897)  6 
Pa,  Dist.  R.  705,  19  Pa.  Co.  Ct.  652, 
where  it  appeared  that  the  proprietor 
of  a  hotel  known  as  the  "Hotel  Main" 
maintained  a  line  of  hacks  with  the 
words  "Hotel  Main"  painted  upon 
them,  for  the  purpose  of  carrying 
passengers  and  baggage,  it  was  held 
to  be  unfair  competition  for  a  rival 
hack  line  to  paint  the  same  words  up- 
on its  conveyances. 

In  March  v.  Billings  (1861)  7  Cush. 
(Mass.)  322,  64  Am.  Dec.  723,  it  was 
held  that  one  having  the  exclusive 
right  to  use  the  words  "Revere 
House"  in  a  manner  to  indicate  and 
for  the  purpose  of  indicatin^g  the  fact 
that  he  had  the  patronage  and  coun- 
tenance of  the  lessee  of  that  house 
for  the  purpose  of  transporting  pas- 
sengers to  and  from  that  house  to  and 
from  the  railroad  stations  might 
maintain  an  action  against  a  compet- 
itor who  had  used  the  words  "Revere 
House"  on  his  coaches  and  on  the 
caps  of  his  drivers. 

So,  also,  in  Deiz  v.  Lamb  (1866)  6 
Robt.  (N.  Y.)  637,  it  was  held  that  a 
hotel  proprietor,  upon  revoking  his 
license  to  another  to  place  the  name 
of  the  hotel  upon  his  coaches,  might 
enjoin  him  from  continuing  its  use. 

E.  S.  O. 


MARY  W.  BARRINGTON 

v. 

RICHARD  L.  BARRINGTON,  Appt. 

Alabama  Supreme  Court -^  May  18,  1921* 

(—  Ala.  — ,  89  So.  512.) 

Constitutional  law  —  special  legislation  —  divorce  to  wife  not  allowed 
husband. 

1.  A  statute  permitting  a  wife  to  secure  a  divorce  when  she  shall  have 
lived  separate  and  apart  from  her  husband  for  a  specified  time,  without 
allowing  the  husband  to  secure  a  divorce  or  separation  except  for  fault 
of  the  wife,  is  not  unconstitutional  as  denying  due  process  or  the  equal 
protection  of  the  laws. 

[See  note  on  this  question  beginning  on  page  793.] 
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Conflict  of  laws  —  state's  power  over  exercise  of  its  powers  in  the  resrula- 

marriage  and  divorce.  tion  of  marriage  and  divorce. 
2.  A  state  has,  under  the  Federal  [See  9  R.  C.  L.  245;  18  R.  C.  L.  386.] 

Constitution  a  wide  discretion  in  the 

(Say  re  and  Thomas,  J  J.,  dissent.) 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Mont- 
gomery County  (McCord,  J.)  overruling  demurrers  to  a  bill  filed  for  a 
divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Charles  Wallace  Collins  and 
Holloway  &  Hill,  for  appellant: 

The  statute  is  unconstitutional  and 
void  in  that  it  violates  the  "due 
process"  and  "equal  protection" 
clauses  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  is 
an  arbitrary,  unreasonable,  and  un- 
warrantable exercise  of  the  police 
power  of  the  state,  and  is  class  legis- 
lation and  contrary  to  public  morals, 
in  violation  of  the  state  Constitution. 

Holden  v.  Hardy,  169  U.  S.  385,  42 
L.  ed.  788,  18  Sup.  Ct.  Rep.  383;  Re 
Medley,  134  U.  S.  160,  33  L.  ed.  835,  10 
Sup.  Ct.  Rep.  384;  Holden  v.  Minne- 
sota, 137  U.  S.  483,  34  L.  ed.  734,  11 
Sup.  Ct.  Rep.  143;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  560,  46  L. 
ed.  690,  22  Sup.  Ct.  Rep.  431;  Cotting 
V.  Kansas  City  Stock  Yards  Co.  (Cot- 
ting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30.  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064. 

Whenever  the  protection  of  the  Fed- 
eral Constitution  is  invoked,  the 
courts  of  the  United  States,  both  state 
and  Federal,  are  bound  to  see  that 
rights  guarded  by  the  Federal  Consti- 
tution are  not  violated  by  the  legisla- 
ture of  the  state. 

Southern  R.  Co.  v.  Greene,  216  U.  S. 
412,  54  L.  ed.  539,  30  Sup.  Ct.  Rep.  287, 
17  Ann.  Cas.  1247. 

If  a  statute  purporting  to  have  been 
enacted  to  protect  th0  public  health, 
public  morals,  or  public  safety  has  no 
real  or  substantial  relation  to  these 
objects,  or  is,  beyond  all  question,  a 
plain,  palpable  invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is 
the  duty  of  the  courts  so  to  adjudge, 
and  thereby  give  effect  to  the  Consti- 
tution. 

Mugler  V.  Kansas,  123  U.  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ;  Minne- 
sota V.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  185,  10  Sup. 


Ct.  Rep.  862;  Atkin  v.  Kansas,  191  U^ 
S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124;  Jacobson  v.  Massachusetts,  197 
U.  S.  31,  49  L.  ed.  651,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765 ;  Lochner  v.  New 
York,  198  U.  S.  56,  49  L.  ed.  941,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133. 

The  essence  of  "due  process"  is  just 
cause;  and  this  must  underlie  every 
act  of  legislation. 

Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  Coppage  v.  Kansas, 
236  U.  S:  18,  59  L.  ed.  447,  L.R.A. 
1915C,  960,  35  Sup.  Ct.  Rep.  240. 

The  statute  violates  the  principle 
that  where  a  wife  refuses  to  accept 
the  provision  made  for  her  support  by 
the  husband,  but  selects  her  own  place 
of  residence,  in  contravention  of  his 
wishes,  she  cannot  complain  that  he 
does  not  proVide  for  her. 

Gray  v.  Gray,  15  Ala.  779. 

The  statute  is  unconstitutional  and 
void  in  that  it  violates  due  process  of 
law  by  perverting  the  functions  of  a 
court  of  equity. 

Ashe-Carson  Co.  v.  Bonifay,  147 
Ala.  376,  41  So.  816;  Dean  v.  Elyton 
Land  Co.  113  Ala.  276,  21  So.  213; 
Wingo  V.  Hardy,  94  Ala.  191,  10  So. 
659. 

Mr.  Henry  C.  Meader  also  for  appel- 
lant. 

Messrs.  John  S.  Tilley,  Steiner^ 
Crum,  &  Weil,  and  Hill,  Hill,  Whiting* 
&  Thomas  for  appellee. 

Sommervilley  J.,  delivered  the 
opinion  of  the  court: 

The  bill  of  complaint  is  filed  under 
§  8795  of  the  Code  as  amended  by 
the  Act  of  September  30, 1919  (Gen. 
Acts  1919,  p.  878),  which  authorizes 
divorces  as  follows :  "To  wife  in  case 
of  cruelty  or  nonsupport  by  hus- 
band. In  favor  of  the  wife  when  the 
husband  has  committed  actual  vio- 
lence on  her  person,  attended  vrith 
danger  to  life  or  health,  or  when 
from  his  conduct  there  is  reason- 
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able  apprehension  of  such  violence; 
or  when  the  wife  has  lived,  or  shall 
have  lived  separate  and  apart  from 
the  bed  and  board  of  the  husband 
for  five  years  and  without  support 
from  him  for  two  years  next  pre- 
ceding the  filing  of  the  bill,  and  she 
has  bona  fide  resided  in  this  state 
during  said  period." 

Under  a  bill  filed  by  this  complain- 
ant under  a  former  amendment  of  § 
3795  (Gen.  Acts  1915,  p.  370),  simf- 
lar  to  the  present  amendment,  re- 
lief was  denied  on  the  ground  that 
that  provision  was  not  retroactive 
upon  a  period  of  separation  ante- 
dating the  act.  Barrington  v.  Bar- 
rington,  200  Ala.  315,  76  So.  81. 
In  that  case  the  constitutionality  of 
the  act  was  attacked,  but  decision 
thereon  was  pretermitted  as  unnec- 
essary. The  question  was,  however, 
discussed  in  the  dissenting  opinion 
of  Mr.  Justice  McClellan,  with  the 
conclusion  that  the  act  was  free 
from  constitutional  objection, — a 
view  in  which  the  present  writer 
fully  concurred. 

With  respect  to  the  present  bill, 
its  sufiiciency  and  its  equity  are 
challenged  by  demurrer,  and  the 
questions  presented  are:  (1) 
Whether  its  allegations  of  fact  are 
sufl[iciently  specific ;  and  (2)  wheth- 
er the  act  under  which  it  seeks  relief 
is  in  violation  of  one  or  both  of  the 
constitutional  guaranties  of  "due 
process  of  law,"  and  of  "the  equal 
protection  of  the  laws,"  as  found  iii 
the  14th  Amendment  to  the  Federal 
Constitution. 

1.  Every  fact  necessary  to  the  re- 
lief prayed,  as  prescribed  by  the 
statute  itself,  is  categorically  alleged 
in  the  bill,  and  it  must  be  pro- 
nounced sufficient  in  that  respect. 

2.  Due  process  of  law  guaranteed 
by  the  Federal  Constitution  has  been 
defined  in  terms  of  the  equal  protec- 
tion of  the  laws;  that  is,  as  being 
secured  by  laws  operating  on  all 
alike,  and  not  subjecting  the  individ- 
ual to  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained 
by  the  established  principles  of  pri- 
vate right  and  distributive  justice. 
Caldwell  v.  Texas,  137  U.  S.  692,  34 
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L.  ed.  816,  11  Sup.  Ct.  Rep.  224; 
Leeper  v.  Texas,  139  U.  S.  462,  35 
L.  ed.  225,  11  Sup.  Ct.  Rep.  577. 
"In  order  that  a  statute  may  comply 
with  the  necessary  requirements  as 
to  due  process  of  law,  it  must  not 
violate  the  limitations  as  to  classi- 
fication imposed  by  the  constitution- 
al inhibition  as  to  the  denial  of  the 
equal  protection  of  the  laws.  Thus 
the  test  with  respect  to  the  require- 
ment of  due  process  of  law  seems  to 
be  that  if  the  law  under  considera- 
tion operates  equally  upon  all  who 
come  within  the  class  to  be  affected, 
embracing  all  persons  who  are  or 
may  be  in  like  situation  and  circum- 
stances, and  the  designation  of  the 
class  is  reasonable, — not  unjust  or 
capricious  or  arbitrary,  but  based 
upon  a  real  distinction, — ^the  law 
does  operate  uniformly,  and  if,  add- 
ed to  this,  the  law  is  enforced  by 
usual  and  appropriate  methods,  the 
requirement  as  to  'due  process  of 
law'  is  satisfied."  6  R-  C.  L.  p.  372, 
§  367. 

When  the  subject  of  legislation 
is  one  exclusively  within  the  juris- 
diction of  the  state,  the  Federal 
court  recognizes  a  wide  discretion 
in  the  exercise  of  its  powers  with 
respect  to  the  details  of  legislation 
and  the  exceptions  that  may  proper- 
ly  be  made  to  its  operation.  Watson 
v.  Maryland,  218  U.  S.  173,  54  L.  ed. 
987,  30  Sup.  Ct.  Rep.  644 ;  Griffith 
v.  Connecticut,  218  U.  S.  563,  54  L. 
ed.  1151,  31  Sup.  Ct.  Rep.  132.  And 
the  regulation  of  marriage  and  di- 
vorce has  been  fully  ^    ^,  ,   ^ , 

.      J ^Z     Conflict  of  la^nra 

recognized  as  a  mat-  ^state's  power 
ter  within  the  exclu-  ;;*'  a? "Ji^f* 
sive  province  of  the 
legislatures  of  the  states.    Maynard 
V.  Hill,  125  U.  S.  190,  31  L.  ed.  654, 
8  Sup.  Ct.  Rep.  723 ;  Andrews  v.  An- 
drews, 188  U.  S.  14,  47  L.  ed.  366, 23 
Sup.  Ct.  Rep.  237 ;  Haddock  v.  Had- 
dock, 201  U.  S.  562,  50  L.  ed.  867, 
26  Sup.  Ct.  Rep.  525,  5  Ann.  Cas.  1 ; 
Green  v.  State,  58  Ala.  190,  193,  29 
Am.  Rep.  739;  9  R.  C.  L.  p.  245,  § 
5 ;  Cooley,  Const.  Lim.  154. 

The  offense  imputed  to  the  statute 
now  under  consideration,  as  an  ar- 
gument for  its  unconstitutionality. 
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is  that  it  authorizes  the  wife  alone 
to  sue  for  and  obtain  a  divorce  be- 
cause of  a  status  for  separation  and 
nonsupport  for  which  the  husband 
may  not  have  been  responsible, 
either  as  to  its  ori^n  or  continua- 
tion. 

So  far  as  the  policy  of  the  statute 
is  concerned,  it  is  clear  that  it  has  no 
regard  for  the  question  of  marital 
fault  or  provocation  in  or  by  either 
party.  Manifestly  it  intends  to  deal 
simply  with  a  social  and  economic 
status, — a  fait  accompli;  and,  the 
remedy  of  divorce  being  already 
available  to  the  husband  who  has 
not  consented  thereto,  it  extends  the 
same  remedy  to  the  wife.  The  ob- 
ject is  to  put  an  end  to  a  situation 
of  the  parties  which  is  barren  of 
good,  capable  of  evil,  and  probably 
irremediable  by  any  other  means. 
Such  a  legislative  policy,  whether 
wise  or  not,  is  not  within  the  revi- 
sory power  of  the  courts;  and,  in- 
deed, it  would  seem  to  be  in  accord 
with  the  views  of  so  thoughtful  a 
student  of  the  subject  as  Mr.  Bishop, 
who  remarks  that  "a  sound  policy 
concurs  with  private  right  in  de- 
manding the  dissolution  of  mar- 
riages which  have  failed  to  accom- 
plish substantially  the  ends  for 
which  they  were  created."  [1 
Bishop,  Marr.  Div.  &  Sep.  §  47.] 

The  period  of  separation  required 
by  this  statute  seems  sufficiently 
long  to  discourage  any  whimsical 
or  capricious  withdrawal  by  the 
wife  from  the  'shelter  of  the  con- 
jugal relation,  unless  such  action 
he  founded  upon  a  social  aversion  or 
a  temperamental  incompatibility 
too  radical  and  too  persistent  to 
permit  of  any  rational  hope  for  its 
removal. 

In  giving  to  the  wife  the  right  of 
divorce  under  the  conditions  pre- 
scribed, and,  at  the  same  time,  with- 
holding  that  right  from  the  husband 
unless  those  conditions  resulted 
from  tlie  voluntary  act  of  the  wife, 

we  think  that  the 
fa^l"ieciar*      legislature    was    in 

Si?!:;c*e"?r^ife  the  exercise  of  a 
not  allowed  permissible  discre- 
ha.band.  y^^^^  operating  upon 

the  moral,  social,  economical,  and 


physical  differences  which  distin- 
guish the  sexes  and  divide  them  into 
natural  classes,  and  which  have  al- 
ways invited  or  demanded,  and,  in 
the  eyes  of  the  law,  justified,  many 
differences  or  inequalities  in  legisla- 
tive treatment.  Our  Code  abounds 
in  examples.  The  wife  may  by  will 
deprive  her  husband  absolutely  of 
any  interest  in  her  estate  if  he  sur- 
vives her ;  which  the  husband  cannot 
do  as  to  her ;  the  husband  may  be- 
come her  surely,  but  she  cannot  be- 
come his ;  the  husband  may  convey 
his  lands  without  her  consent,  sub- 
ject only  to  her  contingent  and  limit- 
ed dower  right,  but  she  cannot  con- 
vey hers  except  with  his  written 
consent  by  joinder;  the  husband  is 
bound  to  support  the  wife,  but  not 
the  wife  the  husband;  a  married 
woman  eighteen  years  of  age  is  re- 
lieved of  the  disabilities  of  infancy, 
but  not  so  a  married  man  under 
twenty-one.  If  a  man  of  sixtera 
marries  a  woman  of  fifteen,  the  man 
may  avoid  the  marriage  if  he  acts 
before  he  is  seventeen,  but  the  wom- 
an cannot.  So,  the  statute  author- 
izes a  divorce  in  favor  of  the  wife 
for  the  cruelty  of  the  husband,  bat 
not  in  favor  of  the  husband  for  the 
cruelty  of  the  wife;  and  she  is  en- 
titled to  alimony,  though  he  is  not 
An  interesting  example  of  valid 
but  unequal  legislation  was  dealt 
with  in  the  case  of  Peterson  v. 
Widule,  157  Wis.  641,  52  L.RJL 
(N.S.)  778, 147  N.  W.  966,  Ann.  Cas. 
1916B,  1040,  wherein  the  Wisconsin 
court  upheld  the  so-called  ^'Eugenics 
Statute''  (Stat.  1913,  §  2339m),  re- 
quiring  a  physician's  certificate  of 
freedom  from  venereal  disease  from 
every  male  applicant  for  a  marriage 
license,  with  no  such  requirement 
as  to  females.  It  was  contended 
that  the  classification  was  unreason- 
able and  discriminatory  in  that 
respect,  but  the  court  said :  "Clas- 
sification is  not  to  be  condemned  be- 
cause there  may  be  occasional  in- 
stances in  which  it  does  not  fit  the 
situation;  it  is  proper  if  the  great 
mass  of  situations  to  which  the  law 
applies  justify  the  formation  of  a 
class  and  the  application   of  some 
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special  or  different  legislative  pro- 
visions to  that  class/' 

Specifically,  as  to  the  case  under 
consideration,  the  single  factor  of 
the  husband's  legal  duty  to  shelter 
and  support  the  wife,  and  the  de- 
moralizing impolicy  of  grounding 
an  equitable  remedy  in  his  favor 
upon  his  repudiation  or  evasion  of 
tiiat  important  and  necessary  duty, 
is  a  sufficient  basis  for  the  discrim- 
inatory favor  here  shown  to  the 
wife. 

Other  bases  for  a  just  discrim- 
ination may  be  found  also  in  the 
greater  economic  dependence  of  the 
wife,  in  the  various  conventional 
inhibitions  which  restrain  the  f  ree- 
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dom  of  her  social  life,  and  perhaps 
in  her  greater  natural  reluctance  to 
abandon  the  relation  so  long  as  it 
may  seem  endurable. 
,  We  hold  that  the  statute  as  amend- 
ed does  not  offend  any  provision  of 
the  Constitution,  state  or  Federal, 
and  that  the  demurrer  to  the  bill 
of  complaint  was  properly  over- 
ruled. 

Let  the  decree  of  the  Circuit  Court 
be  affirmed. 

Anderson,  Ch.  J.,  and  McGellan, 
Gardner,  and  Miller,  JJ.,  concur. 

Sayre  and  Thomas,  JJ.,  dissent. 

Petition    for    rehearing    denied 
June  20, 1921. 


ANNOTATION. 

Constitatioiiality  of  discrimiiiation  as  between  husband  and 

of 


The  reported  case  (Barrington  v. 
Babbington,  ante,  789)  is  the  only 
one  which  an  extensive  search  has 
revealed  in  which  the  question  of  the 
constitutionality  of  discrimination  as 
between  husband  and  wife  in  respect 
to  divorce  has  been  directly  passed 
upon. 

Cases  which  involve  statutes  mak- 
ing a  distinction  between  the  causes 
for  which  a  divorce  will  be  granted 
to  the  husband  and  those  which 
entitle  the  wife  to  the  same  belief, 
but  which  do  not  question  the  validity 
of  such  distinction,  afford  at  least  in- 
direct support  to  the  conclusion  of  the 
reported  case  that  "the  moral,  social, 
economical,  and  physical  differences 
which  distinguish  the  sexes,  and  divide 
them  into  natural  classes/'  justify 
differences  and  inequalities  in  the 
legislative  treatment  of  them  in  the 
matter  of  divorce.  Of  course,  an 
^exhaustive  review  of  cases  of  this 
'class  would  be  beyond  the  scope  of 
the  annotation,  but  attention  may  be 
called  to  a  few  of  them  which 
discuss  the  existence  of  such  discrim- 
ination. 

Thus,  the  reported  case,  besides 
directly  holding  that  a  statute  which 
allows  a  divorce  to  the  wife  when  she 


as  to  grounds 


has  lived  separate  from  her  husband 
for  five  years,  and  without  support 
from  him  for  two  years  next  preceding 
the  filing  of  the  bill,  but  withholds  the 
right  from  the  husband  unless  the 
separation,  etc.,  resulted  from  the  vol- 
untary act  of  the  wife,  does  not  deny 
due  process  of  law  or  the  equal  pro- 
tection of  the  law,  calls  attention  to 
the  fact  that  the  law  also  authorizes  a 
divorce  in  favor  of  the  wife  for  the 
cruelty  of  the  husband,  but  not  in 
favor  of  the  husband  for  the  cruelty 
of  the  wife. 

So,  too,  in  several  jurisdictions,  a 
divorce  is  allowed  to  the  husband  for 
simple  adultery  on  the  part  of  his 
wife,  where,  to  form  the  basis  for  a 
judgment  of  divorce  in  favor  of  the 
wife,  adultery  on  the  part  of  the 
husband  must  be  coupled  with  some 
aggravating  circumstances. 

Thus,  in  Baker  v.  Baker  (1910) 
136  Ky.  617,  124  S.  W.  866,  the 
court  said:  '*While  the  statute 
(Ky.  Stat.  §  2117)  will  allow  the  hus- 
band a  divorce  upon  proof  by  two 
witnesses,  or  one  and  strong  corrob- 
orating circumstances,  of  a  single  act 
of  adultery  on  the  part  of  the  wife,  or 
such  lewd,  lascivious  behavior  on  her 
part  as  proves  her  to  be  unchaste. 
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without  actual  proof  of  adultery,  to 
entitle  the  wife  to  a  divorce  on  the 
ground  of  the  husband's  adulterous 
conduct  it  must  be  proved  by  two 
witnesses,  or  one  and  strong  corrobor 
rating  circumstances,  that  he  is  living 
in  adultery  with  another  woman. 
Why  this  distinction  is  made,  if, 
indeed,  any  sound  reason  for  it. exists, 
we  need  not  stop  to  inquire;  but,  in 
view  of  the  statute,  it  must  be  recog- 
nized." 

While  in  Setzer  v.  Setzer  (1901)  128 
N.  C.  170,  83  Am.  St.  Rep.  666,  38  S.  E. 
731,  the  court  said:  "Under  our 
statute  adultery  alone,  committed  by 
the  husband,  is  not  a  cause.  He  must 
separate  from  his  wife  and  live  in 
adultery." 

And  in  Prendergast  v.  Prendergast 
(1907)  146  N.  C.  225,  59  S.  E.  692,  the 
court  said:  "Under  the  Code  of  1883, 
j^  1285,  and  for  years  prior  thereto,  the 
causes  for  absolute  divorce  in  this 
state  were  as  follows:  (1)  If  either 
party  shall  separate  from  the  other 
and  live  in  adultery;  (2)  if  the  wife 
shall  commit  adultery;  (3)  if  either 
party,  at  the  time  of  the  marriage, 
was  and  still  is  naturally  impotent; 
(4)  if  the  wife,  at  the  time  of  the 
marriage,  be  pregnant,  and  the  hus- 
band be  ignorant  of  the  fact  of  such 
pregnancy,  and  be  not  the  father  of 
the  child  with  which  the  wife  was 
pregnant  at  the  time  of  the  marriage. 
By  chapter  499,  Laws  1905,  the  first 
clause  of  the  foregoing  section  was 
stricken  out,  and  there  were  substi- 
tuted the  words:  If  the  husband  shall 
commit  fornication  and  adultery,' 
making  that  part  of  the  law,  in  effect, 
as  follows:  That  an  absolute  divorce 
shall  be  granted  (a)  if  the  husband 
shall  commit  fornication  and  adul- 
tery; and  (b)  if  the  wife  shall  commit 
adultery.  To  adopt  the  position  con- 
tended for  by  the  plaintiff  would 
require  that  these  terms  should  have 
one  and  the  same  meaning,  whereas 
the  marked  difference  in  the  two 
clauses,  standing,  as  they  do,  in  such 
close  juxtaposition,  gives  clear  indica- 
tion that  the  legislature  intended  to 
make  a  distinction  between  the  man 
and  the  woman  in  this  feature  of  our 
laws  of  divorce,  and  we  are  of  opinion 


that,  in  allowing  a  divorce  when  the 
man  shall  'conunit  fornication  and 
adultery,'  it  was  intended  to  give 
those  terms  the  distinctive  meaning 
acquired  by  the  words  when  associ- 
ated together,  and  as  contained  in  § 
3350  of  the  Revisal,  defining  the  crime 
of  'fornication  and  adultery.'  The 
uniform  construction  put  upon ,  this 
statute  has  established  that,  to  con- 
stitute fornication  and  adultery,  the 
misconduct  must  be  habitual;  and  the 
general  assembly  was  no  doubt  adver- 
tent to  this  construction  in  making 
the  amendment  referred  to.  There 
are  grave  reasons  for  the  distinction 
made  by  this  legislation,  which  the 
general  assembly  evidently  regarded 
as  controlling;  but,  being  matters 
more  properly  for  legislative  consid- 
eration, they  are  not  specified  or  dwelt 
upon  here,  and  oaly  referred  to  in  a 
general  way  in  support  of  the  con- 
struction we  have  given  the  statute." 
It  may  be  observed  that  in  this  case 
there  was  a  concurring  opinion  which 
severely  criticizes  the  policy  and 
justice  of  the  distinction  made  by  the 
statute,  and  expresses  the  hope  that 
the  legislature  will  eventually  do 
away  with  it;  but  not  even  in  this  is 
any  question'  as  to  the  constitu- 
tionality of  such  a  discrimination 
raised. 

It  may  be  of  some  interest  to  note 
that  a  similar  discrimination  is  main- 
tained in  the  English  divorce  laws. 
Thus,  it  is  said  in  16  Laws  of  England 
(Halsbury)  470:  "To  enable  a  hus- 
band to  obtain  a  dissolution  of  mar- 
riage it  is  not  necessary  that  his  wife 
should  have  offended  in  the  same  way 
as  a  husband  must  have  offended 
before  his  wife  can  obtain  that  relief^ 
In  the  former  case  the  adultery  of  the 
wife  is  sufficient,  but  in  the  latter  the 
husband's  adultery  must  be  coupled 
with  either  desertion  or  cruelty,  or  he 
must  have  been  guilty  of  incestuous* 
adultery,  of  bigamy  with  adultery, 
of  rape,  of  sodomy,  or  of  bestiality." 

That  the  civil  law  also  discriminated 
between  adultery  on  the  part  of  the 
husband  and  the  same  offense  on  the 
part  of  the  wife  as  a  ground  for 
divorce  appears  from  Matchin  v. 
Matchin  (1847)  6  Fa,  332,  47  Am.  Dec. 
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466,  which  also  makes  a  distinction 
between  husband  and  wife  in  regard 
to  insanity  as  a  defense  to  an  action 
for  divorce  based  on  adultery,  the 
court  saying:  "A  wife's  insanity, 
though  so  absolute  as  to  have  effaced 
from  her  mind  the  first  lines  of 
conjugal  duty,  would  not  be  a  defense 
to  a  libel  for  adultery,  though  it  would 
be  a  defense  to  an  indictment  for  it. 
The  offense  is  a  social  as  well  as  a 
moral  one;  and  it  is  agreed  by  the 
civilians  to  be  less  grievous  to  the 
sufferer,  though  not  less  immoral, 
when  it  is  committed  by  the  husband, 
whose  transgression  cannot  impose  a 
supposititious  offspring  on  the  wife, 
than  it  is  when  committed  by  the  wife, 
whose  transgression  may  impose  such 
an  offspring  on  the  husband;  and 
hence  it  probably  was — though  the 
kindred  fault  of  barrenness  was  also 
cause  of  divorce — that  the  right  of 
repudiation  was  confined,  in  the  prim- 
itive ages,  to  the  husband;  for  there 
is  no  instance  of  an  exercise  of  it  by 
a  wife  till  the  time  of  Cicero,  or 
shortly  before  it.  ...  A  libel  for 
divorce  is.  said  to  partake  of  the 
nature  of  a  criminal  proceeding;  but 
the  primary  intent  of  it  is  undoubtedly 
to  keep  the  sources  of  generation 
pure;  and  when  they  have  been  cor- 
rupted, the  preventive  remedy  is  to  be 
applied  without  regard  to  the  moral 
responsibility  of  the  subject  of  it. 
It  is  true  that  neither  the  canon  law 


nor  our  own  statute  makes  any  dis- 
tinction as  to  sex;  but  that  the 
legislation  of  England,  to  which  the 
dissolution  of  marriage  in  that 
country  exclusively  belongs,  is  guided 
'  by  an  opposite  principle,  is  proved 
by  its  readiness  to  divorce  for  the 
adultery  of  the  wife,  and  its  reluc- 
tance to  divorce  for  the  adultery  of 
the  husband.  There  have  been  but 
two  instances  of  the  latter;  and  in 
each  of  them,  the  offense  was  marked 
with  such  circumstances  of  brutality 
that  a  continuance  of  the  nuptial 
relation  would  have  reflected  the  dis- 
grace of  the  husband  on  the  wife. 
The  distinction  is  said  to  be  preserved 
in  the  laws  of  many  other  countries ; 
and  though  it  is  not  expressly  pre- 
served in  the  application  of  the 
remedy  under  our  own,  we  are  never- 
theless at  liberty  to  conclude  that 
insanity  might  be  a  bar  to  divorce 
at  the  suit  of  the  wife,  when  it 
would  not,  in  similar  circumstances, 
be  a  bar  to  divorce  at  the  suit  of  the 
husband.'' 

Without  citing  particular  cases, 
attention  is  called  also  to  the  obvi- 
ously valid  discrimination  by  which, 
in  some  jurisdictions,  a  divorce  is  al- 
lowed to  the  wife  for  nonsupport  with- 
out any  corresponding  provision  for 
the  husband,  and  also  to  the  general 
allowance  of  alimony  to  the  wife,  but 
not  to  the  husband.  M.  A.  L. 


RALPH  C.  AUSTIN,  Admr.,  etc.,  of  Louis  Hertel,  Deceased, 

V. 

PUBLIC  SERVICE  COMPANY  OF  NORTHERN  ILLINOIS,  Plff.  in 

Certiorari. 

nitnoia  Supreme  Court  —  October  22,  1921. 

(299  111.  112,  132  N.  E.  458.) 

Electricity  —  liability  for  injury  caused  by  contact  with' wire. 

1.  To  charge  a  person  engaged  in  the  business  of  handling  electric  cur- 
rent with  liability  for  injury  to  a  person  coming  in  contact  with  its  wires, 
it  is  necessary  that  the  injury  be  one  which  a  person  of  ordinary  prudence, 
in  the  light  of  surrounding  circumstances,  would  reasonably  and  naturally 
have  anticipated. 

[See  note  on  this  question  beginning  on  page  833.] 
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Trial  —  negligence  question  for  jury. 

2.  Generally  the  jury  must  deter- 
mine the  question  of  the  existence  of 
negligence  or  contributory  negligence 
in  an  action  to  recover  damages  for 
death  by  wrongful  act. 

[See  8  R.  C.  L.  869,  870.] 

—  when  court  may  pass  on  negligence. 

3.  When  the  facts  are  admitted  and 
all  reasonable  minds  agree  that  de* 
fendant  was  not  negligent,  or  that 
plaintiff's  own  negligence  caused  the 
injury,  the  court  may  find  that  there 
was  no  negligence  on  the  part  of  de- 
fendant, or  that  there  was  siich  con< 
tributory  negligence  as  to  bar  a 
recovery,  and  so  inform  the  jury  by 
peremptory  instruction. 

[See  8  R.  C.  L.  871.] 

Electricity  —  care  in  use. 

4-  One  who  uses  electricity  for 
profit  is  bound  to  exercise  care  corre- 
sponding to  the  dangers  of  its  use. 

[See  9  R.  C.  L.  1199,  1200,  1212.] 

—  care  in  stringing  wires. 

6.  One  engaged  in  the  business  of 
manufacturing,  transmitting,  and  dis- 
tributing electric  current  is  only 
required  to  exercise  such  care  and 
caution  as  a  person  of  ordinary  pru- 
dence might  reasonably  be  expected 
to  exercise  in  the  handling  of  such  a 
silent  and  dangerous  agency  under 
similar  circumstances. 

[See  9  R.  C.  L.  1200.] 

-^  what  is  performance  of  doty. 

6.  If  one  engaged  in  transmitting 
electricity  places  his  wires  in  such  a 


position  that  they  will  not  inflict  in- 
jury on  a  person  in  the  exercise  of  his 
rights  and  privileges  while  he  is  using 
due  care  and  caution  for  his  own 
safety,  he  fully  performs  the  duty 
which  the  law  imposes  upon  him. 
[See  9  R.  C.  L.  1210-1212.] 

—  duty  to  insulate  wires. 

7.  Persons  handling  electricity  must 
protect  the  public  against  danger  by 
the  proper  insulation  of  its  wires 
where  the  public  is  likely  to  come  in 
contact  wtih  them. 

[See  9  R.  C.  L.  1210-1212.] 

Trial  —  jury  —  negligence  in  string- 
ing wires  over  bridge. 

8.  The  jury  must  determine  whether 
or  not  an  electric  company  is  negligent 
in  stringing  high-tension,  insufiicient- 
ly  insulated  wires  a  short  distance 
above  the  top  chord  of  a  highway 
bridge,  where  the  presence  of  persons 
may  reasonably  be  anticipated. 

[See  9  R.  C.  L.  1227.] 

Negligence  —  boy  walking  on  bridge 
chord. 

9.  A  city-bred,  fourteen-year-old 
boy  is  so  negligent  in  attempting  to 
walk  upright  on  a  14-inch  bridge 
chord  34  feet  above  a  rapidly  flowing 
river,  when  high-tension  electrio  wires 
are  strung  only  a  few  feet  above  the 
chord,  that  no  recovery  can  be  had 
from  the  electric  company  in  case  he 
is  killed  by  coming  in  contact  with  the 
wires. 

[See  9  R.  C.  L.  1202,  1203.] 


Certiorari  to  the  Appellate  Court,  Second  District,  to  review  a  judg- 
ment aflSrming  a  judgment  of  the  Circuit  Court  for  Will  County  (Hooper, 
J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edgar  B.  Elder,  for  plaintiff  in     N.  Y.  208, 125  N.  E.  93;  Mayfleld  Water 


certiorari: 

When  a  company  engaged  in  the 
business  of  transmitting  and  distrib- 
uting electric  current  places  its  wires 
in  such  a  position  that  they  will 
not  inflict  injury  on  a  person  while  in 
the  exercise  of  his  usual  rights  and 
duties  and  while  using  due  care  and 
caution  for  his  own  safety,  it  has 
fully  performed  the  duty  which  the 
law  imposes  upon  it. 

Graves  v.  Washington  Water  Power 
Co.  44  Wash.  675,  11  L.R.A.(N.S.)  452, 
87  Pac.  956;  Freeman  v.  Brooklyn 
Heights  R.  Co.  54  App.  Div.  596,  66  N. 
Y.  Supp.  1052;  Adams  v.  Bullock,  227 
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469,  111  S.  W.  712;  Simonton  v.  Citi- 
zena'  Electric  Light  &  P.  Co.  28  Tex. 
Civ.  App.  376,  67  S.  W.  530;  Sheffield 
Co.  V.  Morton,  161  Ala.  153,  49  So. 
772;  O'Gara  v.  Philadelphia  Electric 
Co.  244  Pa.  156,  90  Atl.  529 ;  Sullivan 
V.  Boston  &  A.  R.  Co.  156  Mass.  378,  31 
N.  E.  128;  Johnston  v.  New  Omaha 
Thomson-Houston  Electric  Light  Co. 
78  Neb.  24,  17  L.R.A.(N.S.)  435,  110 
N.  W.  711,  113  N.  W.  526;  Wetherby  v. 
Twin  State  Gas  Co.  83  Vt.  189, 
25  L.R.A.(N.S.)  1220,  75  Atl.  8.  21 
Ann.     Cas.     1092;     Green    v.     West 
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Penn  R.  Co.  246  Pa.  341,  L.R.A» 
1915C,  151,  92  Atl.  341 ;  Kempf  v.  Spo- 
kane &  I.  E.  R.  Co.  82  Wash.  263, 
Lja.A.1915C,  405,  144  Pac.  77;  Trout  v. 
Philadelphia  Electric  Co.  236  Pa.  506, 

42  L.R.A.(N.S.)  713,  84  Atl.  967;  Stark 
V.  Muskegon  Traction  &  Lighting  Co. 
141  Mich.  575,  1  L.R.A.(N.S.)  822,  104 
N.  W.  1100;  Luehmiann  v.  Laclede 
Gaslight  Co.  127  Mo.  App.  218,  104  S. 
VV.  1128;  Coon  v.  Kentucky  &  I.  Termi- 
nal R.  Co.  163  Ky.  223,  L.R.A.1915D, 
160,  173  S.  W.  325;  Roche  v.  New  York 
Edison  Co.  84  Misc.  427,  146  N.  Y. 
Supp.  294;  Keefe  v.  Narragansett 
Electric  Lighting  Co.  21  R.  L  575,  43 
Atl.  542,  4  Am.  Neg.  Rep.  218;  McCabe 
V.  American  Woolen  Co.  124  Fed.  283 ; 
Heller  v.  New  York,  N.  H.  &  H.  R.  Co. 
post,  823,  265  Fed.  192;  St.  Cartier  v. 
New  York,  N.  H.  &  H.  R.  Co.  179  App. 
Div.  117,  165  N.  Y.  Supp.  852. 

Deceased  was  guilty  of  contributory 
negligence  aa  a  matter  of  law. 

Heimann  v.  Kinnare,  190  111.  156,  52 
L.R.A.  652,  83  Am.  St,  Rep.  123,  60  N. 
JE.  215;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Eininger.  114  111.  79,  29  N.  E.  196. 

Contributory  negligence  becomes  a 
question  of  law,  where,  from  the  facts 
admitted  or  conclusively  proved,  there 
is  no  reasonable  chance  of  different 
reasonable  minds  reaching  a  different 
conclusion  than  that  the  accident  re- 
sulted proximately  from  the  negli- 
gence of  the  injured  party. 

Terre  Haute  &  I.  R.  Co.  v.  Voelker, 
129  111.  540,  22  N.  E.  20;  Hoehn  v. 
Chicago,  P.  &  St.  L..R.  Co.  152  111.  223, 
38  N.  E.  549 ;  Wabash  R.  Co.  v.  Brown, 
152  111.  484,  39  N.  E.  273;  Werk  v.  Illi- 
nois Steel  Co.  154  111.  427,  40  N.  E. 
442;  Block  v.  Swift  &  Co.  161  111.  107, 

43  N.  E.  591 ;  Beidler  v.  Branshaw,  200 
111.  425,  65  N.  E.  1086,  13  Am.  Neg. 
Rep.  262 ;  Hewes  v.  Chicago  &  E.  I.  R. 
Co.  217  111.  500,  75  N.  E.  515,  19  Am. 
Neg.  Rep.  153. 

Where  a  boy  goes  into  a  place  of 
danger  voluntarily,  the  danger  being 
open  and  apparent,  he  cannot  recover 
for  injuries  which  he  may  sustain. 

Heimann  v,  Kinnare,  aupra;  Chica- 
go, R.  L  &  P.  R.  Co.  V.  Eininger,  114 
111.  79,  29  N.  E.  196;  Wabash  R.  Co.  v. 
Jones,  163  111.  167,  45  N.  E.  50;  7  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  409. 

A  boy  fourteen  years  of  age  who  has 
attended  school  must  be  presumed  to 
haye  been  of  ordinary  intelligence  for 
one  of  his  age. 

Heimann  v.  Kinnare,  supra;  Wall- 
dren  Fxp.  &  Van  Co.  v.  Krug,  291  111. 
472,  126  N.  R  97. 


Opinions  of  witnesses,  expert  or 
otherwise,  are  not  admissible,  where 
the  circumstances  can  be  fully  and 
adequately  described  to  the  jury,  and 
are  such  that  their  bearing  on  the  is- 
sues can  be  estimated  by  all  men  with- 
out special  knowledge  or  training. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  O'Sul- 
livan,  143  111.  48,  32  N.  E.  398 ;  Hoehn 
V.  Chicago,  P.  &  St.  L.  R.  Co.  152  111. 
227,  38  N.  E.  549;  Springfield  Consol. 
R.  Co.  V.  Puntenney,  200  111.  16,  65  N. 
E.  442,  13  Am.  Neg.  Rep.  25;  Chicago 
Terminal  Transfer  R.  Co.  v.  O'Donnell. 
213  111.  548,  72  N.  E.  1133,  17  Am.  Neg. 
Rep.  481;  Chicago  City  R.  Co.  v.  Lo- 
witz,  218  111.  30,  75  N.  E.  755;  Illinois 
S.  R.  Co,  V.  Hayer,  225  111.  617,  80  N.  E. 
316;  Brooks  v.  Chicago,  W.  &  V.  Coal 
Co.  234  111.  372,  84  N.  E.  1028;  Karkow- 
ski  V.  La  Salle  County  Carbon  Coal  Co. 
248  111.  199,  93  N.  E.  780. 

Messrs.  Barr  &  Barr  also  for  plain- 
tiff in  certiorari. 

Messrs.  Snapp,  Heise,  &  Snapp»  for 
defendant  in  certiorari: 

The  negligence  of  defendant  and 
contributory  negligence  of  deceased 
are  pure  questions  of  fact,  and  are  set- 
tled against  defendant  by  the  verdict 
of  the  jury,  the  judgment  of  the  lower 
court,  and  affirmance  by  the  appellate 
court,  and  cannot  be  raised  or  consid- 
ered in  this  court. 

Trakal  v.  Heusner  Baking  Co.  204 
111.  183,  68  N.  E.  399;  Bartlett  v.  Lu- 
maghi  Coal  Co.  237  111.  373,  86  N.  E. 
587;  Nawrocki  v.  Chicago  City  R.  Co. 
248  111.  101,  93  N.  E.  332;  Berkowitz  v. 
Chicago  Terminal  Transfer  R.  Co.  234 
111.  450,  84  N.  E.  1058 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Haselwood,  194  111.  69,  62  N. 
E.  315;  Roloff  v.  Luer  Bros'  Packing  & 
Ice  Co.  263  111.  156,  104  N.  E.  1093;  Mt. 
Carmel  v.  Howell,  137  111.  93,  27  N.  E. 
77;  Ladd  v.  Chicago,  O.  &  P.  R.  Co. 
283  111.  260, 119  N.  E.  276;  Laughlin  v. 
Hopkinson,  292  111.  84,  126  N.  E.  591. 

Defendant  unlawfully  placed  and 
maintained  its  high-tension  electric 
wires  on  the  bridge,  and  was  a  tres- 
passer, and  liable  for  all  damages  oc- 
casioned thereby. 

United  States  Brewing  Co.  v.  Stol- 
tenberg,  211  111.  531,  71  N.  E.  1081,  17 
Am.  Neg.  Rep.  193. 

As  there  are  great  danger  and  haz- 
ard in  the  use  of  electricity,  there 
must  be  a  corresponding  exercise  of 
skill  and  attention  for  the  purpose  of 
avoiding  injury  to  another,  to  consti- 
tute what  the  law  terms  "ordinary 
care."  The  care  must  be  commensu« 
rate  with  the  danger. 
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New  York,  N.  H.  &  H.  R.  Co.  v. 
Fruchter,  —  C.  C.  A.  — ,  271  Fed.  419; 
Commonwealth  Electric  Co.  v.  Mel- 
ville, 210  111.  70,  70  N.  E.  1062,  110  111. 
App.  247;  Johnson  v.  St.  Charles,  200 
111.  App.  185;  Consolidated  Electric 
Light  &  P.  Co.  V.  Healy,  65  Kan.  798, 
70  Pac.  884,  13  Am.  Neg.  Rep.  71; 
Trapp  V.  Rockford  Electric  Co.  186  111. 
App.  379;  Temple  v.  McComb  City 
Electric  Light  &  P.  Co.  89  Miss.  1,  11 
L.R.A.(N.S.)  449,  119  Am.  St.  Rep. 
698,  42  So.  874, 10  Ann.  Cas-  924;  Nel- 
son V.  Branford  Lighting  &  Water  Co. 
75  Conn.  548,  54  Atl.  303,  13  Am.  Neg. 
Rep.  490;  Mullen  v.  Wilkes-Barre  Gas 
&  E.  Co.  229  Pa.  54,  7-7  Atl.  1108;  Ram- 
say V.  Tuthill  Material  Co.  295  111.  395, 
—  A.L.R.  — ,  129  N.  E.  127. 

Where  a  party  submits  the  question 
of  negligence  to  the  jury  by  instruc- 
tions, it  cannot  afterwards  argue  on 
appeal  that  the  act  complained  of  was 
negligence  as  a  matter  of  law. 

Consolidated  Coal  Co.  v.  Haenni,  146 
111.  626,  35  N.  E.  162;  Chicago  Termi- 
nal Transfer  R.  Co.  v.  Schmelling,  197 
111.  626,  64  N.  E.  714. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court : 

Ralph  C.  Austin,  public  adminis- 
trator of  Will  county,  brought  this 
action  against  the  Public  Service 
Company  of  Northern  Illinois  to  re- 
cover damages  for  the  death  of 
Louis  Hertel.  The  declaration 
charged  that  the  Public  Service 
Company  maintained  a  certain 
high-tension  electric  wire,  heavily 
charged  with  electricity,  upon,  over, 
and  along  a  certain  public  highway 
in  Will  county,  Illinois,  and  that  it 
thereupon  became  the  duty  of  said 
company  to  exercise  reasonable 
care  and  caution,  and  maintain  the 
wire  in  such  condition  as  not  to  in- 
jure persons  in  the  use  of  the  public 
highway  in  the  exercise  of  ordinary 
care;  but  said  company,  regardless 
of  its  duty,  negligently  and  careless- 
ly maintained  and  permitted  the 
wire  to  be  and  remain  in  a  danger- 
ous, exposed,  and  unsafe  condition, 
and  that  Louis  Hertel,  a  boy  thir- 
teen years  of  age,  while  being  upon 
the  public  highway  in  the  exercise 
of  ordinary  care,  then  and  there 
came  in  contact  with  the  wire  so 
negligently  and  carelessly  main- 
tained by  said  company,  and  as  a 


result  of  the  negligence  and  careleas- 
ness  of  said  company,  said  Hertel 
was  instantly  killed.  The  case  was 
first  tried  at  the  November  term, 
1918,  of  the  Will  county  circuit 
court,  and  the  trial  court,  at  the 
close  of  plaintiff's  evidence,  in- 
structed the  jury  to  find  defendant 
not  guilty.  Judgment  was  entered 
on  a  verdict  returned  in  accordance 
with  this  instruction,  and  this  judg- 
ment was  reversed  by  the  appellate 
court  for  the  second  district,  and  the 
cause  was  remanded,  with  instruc- 
tions to  submit  the  issues  of  fact  to 
a  jury.  The  case  was  tried  again  at 
the  January  term,  1920.  A  verdict 
was  returned,  finding  defendant 
guilty  and  assessing  plaintiff's  dam- 
ages at  $5,000.  The  judgment  en- 
tered upon  this  verdict  was  affirmed 
by  the  appellate  court  for  the  second 
district,  and  the  case  is  brought  to 
this  court  by  certiorari. 

A  short  distance  from  the  city  of 
Joliet,  Brandon  road  crosses  the 
Desplaines  river  over  a  bridge 
known  as  Brandon  bridge.  The 
village  of  Rockdale,  a  manufactur- 
ing suburb  of  Joliet,  with  a  popula- 
tion of  about  1,300,  is  located  along 
the  north  bank  of  the  Desplaines 
river,  a  short  distance  west  of  the ' 
north  end  of  this  bridge.  Brandon 
bridge  is  a  3-span  beam  bridge  of 
simple  truss  type.  The  south  span 
is  147  feet  long.  The  floor  is  laid 
on  the  lower  chord.  The  upper 
chord  is  21  feet  6  inches  above  the 
floor.  It  is  supported  at  each  end  by 
end  posts  28  feet  long,  which  stand 
at  an  angle  of  57  degrees.  The  end 
posts  and  the  upper  chord  are  hol- 
low steel  beams  made  by  riveting 
together  four  pieces  of  steel.  Tlie 
face  of  the  end  posts  and  the  top  of 
the  upper  chord  is  14  inches  wide, 
and  is  a  smooth  plate  of  steel,  except 
that  there  is  a  row  of  smool^, 
rounded  rivet  heads  along  each  edge, 
which  stand  about  half  an  inch 
above  the  surface.  There  are  five 
perpendicular  struts — ^lattice-work 
posts — extending  from  tiie  lower 
chord  to  the  upper  chord  on  eacb^ 
side  of  the  south  span.  The  base  of* 
the  flrst  or  south  strut  is  36  feet 
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north  of  the  base  of  the  inclined  end 
post,  and  its  top  is  18  feet  north  of 
the  comer,  where  the  top  of  the  end 
post  is  rivefted  to  the  south  end  of 
the  upper  chord.    It  is  18  feet  from 
the  south  strut  to  the  next  strut 
north.    Crossbeams  extend  across 
the  top  of  the  bridge  from  one  side 
to  the  other,  and  are  riveted  to  the 
upper  chords  at  the  top  of  each 
strut.    Tie  rods  run  from  the  base 
of  eacli  strut  to  the  top  of  the  next 
strut.     On   the   west   side   of   the 
bridge  the  defendant  company  has 
bolted  on  the  outside  of  the  top  of 
the  second  strut  from  the  south  end 
of  the  bridge  a  post  14  feet  long, 
which  extends  8  feet  4  inches  above 
the  top  of  the  upper  chord.    There 
is  a  double  cross  arm  on  this  post 
which  supports  four  wires — ^two  on 
each  side  of  the  post.    The  distance 
between  the  two  wires  located  on 
each  side  of  the  post  is  15  inches, 
and  the  distance  between  the  two 
sets  of  wires  is  22  inches.    The  first 
post  south  of  the  bridge  is  102  feet 
7  inches  distant  from  the  post  at- 
tached to  the  bridge.    At  the  point 
where  the  post  is  attached  to  the 
bridge  the  wires  are  8  feet  4  inches 
above  the  top  of  the  bridge.    At  the 
point  where  the  top  of  the  south 
strut  joins   the   upper   chord,   the 
wires  are  7  feet  2  inches  above  the 
top  of  the  bridge,  and  at  the  top  of 
the  south  end  post  the  wires  are  6 
feet  2  inches  above  the  top  of  the 
bridge.     This  shows  a  sag  in  the 
wires  of  1  foot  2  inches  in  the  first 
18  feet  south  of  the  post  attached 
to  the  bridge,  and  of  2  feet  2  inches 
in  the  first  36  feet.    The  next  sup- 
port for  the  wires  to  the  north  of 
the  post  attached  to  the  second  strut 
of  the  south  span  is  a  similar  post 
attached  to  the  second  strut  of  the 
center  span  of  the  bridge,  a  distance 
of  about  150  feet.    It  is  36  feet  from 
the  post  attached  to  the  south  span 
to  the  south  end  of  the  top  chord, 
and  72  feet  from  the  post  to  the 
north  end  of  the  top  chord.     We 
have  no  measurements  of  the  height 
of  the  wires  above  the  top  of  the 
bridge  at  points  north  of  this  post. 
Estimating  the  sag  as  approximate- 


ly the  same  as  the  sag  south  of  the 
post,  taking  into  consideration  that 
the  stretch  north  of  this  post  is 
about  40  feet  more  than  the  stretch 
to  the  south,  the  wires  would  sag  to 
within  4  feet  of  the  top  of  the  bridge 
at  the  north  end  of  the  top  chord  of 
the  south  span.  The  inside  or  east 
wire  was  a  neutral  wire.  The  sec- 
ond wire  from  the  east, — the  one 
directly  over  the  top  chord,' — ^and 
the  two  outside  wires,  were  each  car- 
rying 4,400  volts  of  electricity. 
These  wires  were  standard  No.  4 
copper  wire,  ordinarily  used  by 
power  companies  for  carrying  heavy 
currents.  They  were  insulated  with 
ordinary  weatherproof  braid  coat- 
ing. Twelve  feet  6  inches  below  the 
floor  of  this  bridge  the  waters  of  the 
Desplaines  river  flowed,  and  the  cur- 
rent is  rapid.  June  11,  1917,  Louis 
Hertel,  a  boy  within  ten  days  of 
fourteen  years  of  age,  crossed  the 
river  on  this  bridge  from  Rockdale, 
where  he  lived,  and  went  with  four 
other  boys  to  a  swimming  hole  some 
distance  from  the  bridge  on  the 
south  side  of  the  river.  On  the  way 
back  to  Rockdale  the  boys  discov- 
ered a  bird's  nest  at  the  top  of  the 
south  strut  on  the  west  side  of  the 
bridge.  Deceased  and  one  of  his 
companions,  iFrank  Gollick,  stopped, 
and  the  other  three  boys  walked  on 
across  the  bridge.  Deceased  climbed 
the  end  post  by  holding  to  the  edges 
with  his  hands  and  placing  his  toes 
against  the  rivet  heads.  When  he 
reached  the  top  of  the  post  he 
walked  on  the  top  chord  to  the  point 
where  the  bird's  nest  rested,  and 
tore  it  out.  After  this  he  stood  up 
and  walked  north  along  the  top  of 
the  chord  for  some  distance,  and 
then  reached  up  and  took  hold  of  the 
wire  directly  above  the  chord  with 
his  hands.  He  was  killed  instantly. 
The  body  dropped  into  the  river  be- 
low, and  was  found  near  Morris 
about  ten  days  later. 

The  principal  contention  of  de- 
fendant is  that  the  trial  court  erred 
in  denying  its  motion,  at  the  close  of 
all  the  evidence,  to  instruct  the  jury 
to  find  it  not  guilty.  This  conten- 
tion is  made  on  the  theory  that  there 
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— TTlien   court 
may  pass  en 
nearliflrence. 


was  no  evidence  showing  that  de- 
fendant was  negligent  in  the  con- 
struction, maintenance,  and  opera- 
tion of  the  electric  wires  in  question, 
and  that  the  evidence  showed  de- 
ceased was  not  in  the  exercise  of 
ordinary  care  for  his  own  safety  at 
the  time  of  the  accident  which  re- 
sulted in  his  death.  All  contro- 
verted questions  of  fact  have  been 
settled  by  the  judgment  of  the  ap- 
pellate court,  and  we  are  limited  in 
our  review  of  the  case  to  the  deter- 
mination of  the  question  of  law 
presented  by  the  motion  to  give  to 
the  jury  the  peremptory  instruction. 
The  general  rule  is  that  negligence 
and  contributory  negligence  are 
Triai-neirii-         Questions  of  f  act  for 

irence  qneatlon        the    jUry,    but    Whett 

for  Jury.  ^.j^^  ^ ^^^^  ^^^  admit- 

ted and  all  reasonable  minds  agree 
that  the  defendant  was  not  negli- 
gent in  its  acts,  or  that  the  injury 

was  the  result  of 
plaintiff's  own  neg- 
ligence, the  court 
may,  as  a  matter  of  law,  find  that 
there  was  no  negligence  on  the  part 
of  defendant,  or  that  there  was  such 
contributory  negligence  on  the  part 
of  plaintiff  as  to  defeat  a  recovery, 
and  so  inform  the  jury  by  a  peremp- 
tory instruction.  Hoehn  v.  Chicago, 
P.  &  St.  L.  R.  Co.  152  111.  223,  38  N. 
E.  549;  Werk  V.  Illinois  Steel  Co. 
154  111.  427,  40  N.  E.  442 ;  Heimann 
V.  Kinnare,  190  111.  156,  52  L.R,A. 
652,  83  Am.  St.  Rep.  123,  60  N.  E. 
215;  Beidler  v.  Branshaw,  200  111. 
425,  65  N.  E.  1086, 13  Am.  Neg.  Rep. 
262;  Hewes  v.  Chicago  &  E.  I.  R. 
Co.  217  111.  500,  75  N.  E.  515,  19 
Am.  Neg.  Rep.  153.  But  so  long  as 
the  question  remains  whether  either 
party  has  performed  his  legal  duty 
or  has  observed  that  degree  of  care 
and  caution  imposed  upon  him  by 
law,  and  the  determination  of  the 
question  involves  the  weighing  and 
consideration  of  evidence,  the  ques- 
tion mnst  be  submitted  as  ore  of 
fact.  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Hutchinson,  120  111.  587,  11  N.  E. 
855.  It  is  for  the  court  to  say 
whether  there  is  sufficient  evidence 
before  it  to  present  an  issue  of  fact 


under  the  pleadings,  and,  if  there  is 
not,  it  is  the  duty  of  the  court  to 
direct  what  verdict  shall  be  re- 
turned. Block  V.  Swift  &  Co.  161 
lU.  107,  43  N.  E.  591. 

Let  us  first  examine  the  question 
of  defendant's  negligence  in  the  con- 
struction, maintenance,  and  opera- 
tion of  this  electric  line.  Electricity 
is  a  silent,  deadly,  and  instantane- 
ous force,  and  one  who  uses  it  for 
profit  is  bound  to 
exercise  care  corre-  ci5S*ii^ui^ 
sponding  to  the  dan- 
gers incident  to  its  use.  With  the 
advance  of  civilization  electricity 
has  become  a  necessity,  and  in  order 
to  make  it  useful  to  man  it  must  be 
carried  from  place  to  place.  The 
restrictions  governing  the  handling 
of  this  commodity  by  public  or  pri- 
vate corporations,  or  by  individ- 
uals, must,  in  view  of  its  commier- 
cial  and  domestic  importance,  be 
reasonable.  One  engaged  in  the 
business  of  manufacturing,  trans- 
mitting, and  distributing  electric 
current  is  only  required  to  exercise 
such  care  and  caution  as  a  person  of 
ordinary  prudence  might  reasonably 
be  expected  to  exer- 
cise in  the  handling  T^JJ'^/Jer.*'*"'" 
of  such  a  silent  and 
dangerous  agency  under  similar  cir- 
cumstances, and  if  he  places  his 
wires  in  such  a  position  that  they 
will  not  inflict  injury  on  a  person  in 
the  exercise  of  his  rights  and  priv- 
ileges while  he  is  using  due  care  and 
caution  for  his  own  _^,..t ,,  p^^ 
safety,  he  has  fully  forinance  oc 
performed  the  duty  *"  ^' 
which  the  law  imposes  upon  him. 
Practically  all.  wire  used  in  the 
transmission  and  distribution  of 
electricity  is  insulated  with  a  two- 
ply  or  three-ply  braid  weatherproof 
covering.  This  is  for  the  purpose  of 
protecting  it  against  atmospheric 
conditions,  and  is  not  for  the  pur- 
pose of  protecting  persons  comitig 
in  contact  with  it  from  shock. 
These  wires  can  be  sufficiently  in- 
sulated or  protected  by  the  use  of 
proper  material,  so  that  all  danger 
from  shock  is  eliminated.  Persons 
handling  electricity  must  protect  the 
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public  against  danger  by  the  proper 
insulation  of  its  wires  where  the 

public  is  likely  to 
come  in  contact 
with  them.  But 
this  duty  does  not  extend  to  tiie  en- 
tire system.  Persons  engaged  in  the 
transmission  of  electricity  are  not 
insurers  of  the  safety  of  the  public, 
but  they  are  bound  to  know  the  dan- 
gers incident  to  handling  electric- 
ity, and  to  guard  against  such 
dangers  by  the  exercise  of  care  com- 
mensurate with  them.  Rowe  v. 
Taylorville  Electric  Co.  213  111.  318, 
72  N.  E.  711,  17  Am.  Neg.  Rep.  215. 
Defendant  had  its  wires  stretched 
along  and  over  a  public  highway, 
and  attached  by  short  posts  to  a 
steel  bridge  which  was  a  part  of  this 
public  highway.  The  public  had  a 
right  to  travel  in  any  part  of  this 
highway,  and  defendant  had  no 
right  to  obstruct  the  highway  except 
by  authority  of  somebody  rightfully 
representing  the  public.  People  ex 
rel.  Faulkner  v.  Harris,  203  111.  272, 
S6  Am.  St.  Rep.  304,  67  N.  E.  785. 
Ey  what  authority  defendant  placed 
its  wires  in  the  public  highway  does 
not  appear  in  this  record,  but  it  is 
not  material  in  the  decision  of  this 
case,  because  the  declaration  does 
not  charge  that  defendant  was  un- 
lawfully encroaching  upon  the  pub- 
lic highway.  In  order  to  charge  a 
person  engaged  in  the  business  of 
handling  electric  current  with  liabil- 
ity, it  is  necessary  that  the  injury 
which  results  from  such  dangerous 

agency  be  one  which 
iHS^^eUei  by  a  person  of  ordina- 
wifI?®*  '^"'^        ry  prudence,  in  the 

light  of  the  sur- 
rounding circumstances,  would  rea- 
sonably and  naturally  have  antic- 
ipated. Kempf  V.  Spokane  &  I.  E.  R. 
Co.  82  Wash.  263,  L.R.A.1915C,  405, 
144  Pac.  77 ;  Wetherby  v.  Twin  State 
Gas  Co.  83  Vt.  189,  25  L.R.A.(N.S.) 
1220,  75  Atl.  8,  21  Ann.  Cas.  1092 ; 
O'Gara  v.  Philadelphia  Electric  Co. 
244  Pa.  156,  90  Atl.  529.  Deceased 
was  on  the  top  chord  of  this  bridge 
for  pleasure,  but  the  employees  of 
the  town  that  owned  this  bridge 
could  certainly  be  expected  to  be  on 

17  A.L.R.-^l. 


any  part  of  the  bridge  for  the  pur- 
pose of  painting  or  repairing  it.    In 
view  of  the  fact  that  this  system  of 
wires  carrying  dangerous  loads  of 
electricity  was  stretched  over  and 
along  a  public  bridge  which  was  a 
part  of  the  public  highway,  we  are 
not  prepared  to  hold  that  reasonable 
minds  may  not  differ  on  the  ques- 
tion of  negligence  in  the  mainte- 
nance and  operation  of  the  line.  En- 
tertaining this  view,  we  must  hold 
that    the    question 
was   properly   sub-  nJSfeinlSJ"!! 
mitted  to  the  jury,  ■♦••*"*^"."L  ^^^' 
and  the  finding  of 
the  appellate  court  on  this  contro- 
verted issue  of  fact  is  binding  upon 
us,  and  we  are  without  authority  to 
review  it. 

The  next  question  which  presents 
itself  for  consideration  is  whether 
deceased  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety 
at  the  time  of  the  injury  which 
caused  his  death.  He  would  have 
been  fourteen  years  old  had  he  lived 
until  June  21, 1917.  He  was  4^  feet 
tall,  and  was  normal  physically  and 
mentally.  After  he  completed  the 
sixth  grade  at  school  he  left  school 
and  went  to  work.  Before  the  fam- 
ily came  to  Rockdale  to  live  they  had 
lived  in  Chicago,  and  while  the  fam- 
ily lived  there  deceased  was  em- 
ployed in  the  sausage  room  of 
Armour  &  Company.  They  had 
lived  in  Rockdale  but  a  short  time 
before  the  accident,  and  during  that 
time  deceased  did  some  work  on  a 
farm.  Deceased  was  old  enough  to 
know,  and  his  experience  in  life  was 
sufficiently  broad  to  convince  us  that 
he  did  know,  the  danger  attending 
the  hazardous  act  of  walking  up- 
right on  a  beam  14  inches  wide  and 
34  feet  above  a  rapidly  flowing  riv- 
er, and  there  is  no  reason  for  excus- 
ing him  from  the  same  degree  of 
care  for  his  own  safety  which  is  re- 
quired of  an  adult.  Heimann  v. 
Kinnare,  190  111.  156,  52  L.R.A.  652, 
83  Am.  St.  Rep.  123,  60  N.  E.  215 ; 
Wabash  R.  Co.  v.  Jones,  163  111.  167, 
45  N.  E.  50 ;  Walldren  Exp.  &  Van 
Co.  V.  Krug,  291  111.  472,  126  N.  E. 
97;  Gleason  v.  Smith,  180  Mass.  6, 
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55  L.R.A.  622,  91  Am.  St.  Rep.  261, 
61  N.  E.  220, 10  Am.  Neg.  Rep.  599 ; 
Zoltovski  V.  Gzella,  159  Mich.  620, 
26  L.R.A.(N.S.)  435,  134  Am.  St. 
Rep.  752,  124  N.  W.  527;  Studer  v. 
Southern  P.  Co.  121  Cal.  400,  66 
Am.  St.  Rep.  39,  53  Pac.  942,  4  Am. 
Neg.  Rep.  36. 

Ordinary  care  has  been  defined  to 
be  that  degree  of  care  which  is  ex- 
ercised by  ordinarily  prudent  per- 
sons under  the  same  or  similar 
circumstances.  Whether  or  not  de- 
ceased had  a  legal  right  to  walk 
erect  on  the  top  chord  of  this  bridge 
does  not  determine  the  question 
whether  he  was  exercising  due  care 
and  caution  for  his  own  safety.  A 
person  has  a  right  to  attempt  to 
beat  a  fast  passenger  train  across  a 
public  railroad  crossing,  but  it  has 
been  often  and  sadly  demonstrated 
that  it  is  not  the  prudent  thing  to 
do.  A  person  would  have  a  legal 
right  to  step  on  the  end  of  a  wire 
which  he  knew  carried  a  deadly 
voltage  of  electric  current  if  he 
found  it  in  his  path  on  the  public 
sidewalk,  but  we  believe  everyone 
would  agree  that  it  would  not  be  the 
thing  an  ordinarily  prudent  person 
would  do.  And  so  we  might  give  a 
number  of  examples  of  acts  one  has 
a  legal  right  to  do,  but  which  in  the 
exercise  of  due  care  one  ought  not 
to  do.  Plaintiff  relies  on  Common- 
wealth Electric  Co.  v.  Melville,  210 
111.  70,  70  N.  E.  1052,  where  this 
court  affirmed  a  judgment  for  dam- 
ages for  injuries  sustained  by  a  boy 
coming  in  contact  with  an  electrical- 
ly charged  wire  run  underneath  a 
wooden  sidewalk  in  a  certain  street 
in  Chicago.  The  sidewalk  was  built 
about  5  feet  above  the  ground.  The 
insulation  on  this  wire  became  de- 
fective, and  the  current  set  fire  to 
the  wooden  sidewalk.  The  boy  went 
under  the  sidewalk  to  ascertain  if  he 
could  find  the  cause  of  the  fire,  and, 
while  looking  for  the  fire,  came  in 
contact  with  the  wire  and  was 
burned.  He  had  a  right  to  go  under 
this  sidewalk,  and  in  going  there  he 
had  no  reason  to  anticipate  any,seri- 


ous  danger.  This  case  is  clearly 
distinguishable  from  the  case  at  bar. 
To  walk  erect  on  top  of  an  iron  beam 
14  inches  wide,  over  a  rapidly  flow- 
ing river  34  feet  below,  is  certainly 
dangerous,  and  persons  exercising 
common  prudence  must  be  held  to 
appreciate  the  danger.  A  boy  four- 
teen years  old,  who  has  been  raised 
in  a  city,  knows  as  well  as  a  man 
that  insulated  wires  carried  upon 
poles  are  likely  to  be  charged  with 
a  deadly  load  of  electricity,  and  that 
it  is  not  safe  to  touch  them  or  go 
where  he  is  likely  to  fall  into 
them.  Whether  deceased  voluntarily 
touched  these  wires,  or  involun- 
tarily seized  them  in  an  effort  to 
save  himself  from  falling  into  the 
river,  can  make  no  difference,  be- 
cause it  was  his  own  negligence  that 
placed  him  in  this  place  of  danger. 
Deceased     had     no  «    ,. 

business    on    top    of    walking  on 

this  bridge,  and  no  *''**"^*  ^'*^'*- 
person  exercising  due  care  would 
have  been  there.  In  view  of  the  rec- 
ord in  this  case  we  are  forced  to  the 
conclusion  that  deceased  was  not  in 
the  exercise  of  ordinary  care  for  his 
own  safety,  and  that  the  proximate 
cause  of  the  injury  which  resulted 
in  his  death  was  his  act  in  volun- 
tarily placing  himself  in  a  place  of 
known  danger.  Such  conclusion  is 
so  plain  and  clear  that  all  reasonable 
men  must  arrive  thereat  from  a  dis- 
passionate consideration  of  the  evi- 
dence in  this  case.  The  evidence  not 
only  failed  to  show  the  exercise  of 
ordinary  care,  but  showed  complete 
want  of  care.  The  trial  court  erred 
in  refusing  to  direct  a  verdict  of  not 
guilty. 

The  judgments  of  the  Appellate 
Court  and  of  the  Circuit  Court  of 
Will  County  are  reversed. 


NOTE. 

The  duty  to  guard  against  danger  to 
children  by  electric  wires  is  the  sub- 
ject of  the  annotation  following  Sted- 
WELL  v.  Chicago,  post,  833. 
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FLORENCE  HYNES,  Admrx.,  etc.,  of  James  Harvey  Hynes,  Deceased, 

Appt., 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY,  Respt 

New  Torh  Court  of  Appeals^ May  31,  1921. 

(231  N.  Y.  229,  131  N.  E.  898.) 

Electricity  — ^  defective  wire  —  injury  to  boy  on  ^ringboard  over  public 
waters. 

1,  That  a  springboard  extending  over  public  waters  and  used  for  diving 
by  persons  swimming  in  such  waters  is  attached  to  private  property  at 
the  shore  does  not  make  a  boy  on  the  board  over  the  water  a  trespasser, 
so  as  to  absolve  the  shore  owner  from  liability  for  his  death  caused  by 
the  falling  upon  him  of  an  electric  wire,  unless  he  was  guilty  of  wilful 
and  wanton  negligence. 

[See  note  on  this  question  beginning  on  page  883.] 

Fixtures  —  title — above  and  below. 

2.  Title  to  a  fixture  does  not  carry 


late  their  conduct  in  contemplation  of 
the  presence  of  travelers  upon  adja- 
cent public  ways. 

[See  13  R.  C.  L.  324;  20  R.  C.  L.  57; 
see  note  in  14  A.L.R.  1397.] 


with  it  rights  of  ownership  usque  ad 

coelum. 

Highway  —  duty    of    abutting    prop- 
erty owner. 
3.  Landowners  are  t»ound  to  regu- 

(Hiscock,  Ch.  J.,  and  Chase  and  McLaughlin,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirming  a  judgment  of  the  Trial 
Term  for  Westchester  County  dismissing  the  complaint  in  an  action 
brought  to  recover  damages  for  the  alleged  negligent  killing  of  plaintiff's 
intestate.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


Mr.  Sydney  A.  Syme,  for  appellant: 

The  doctrine  that  ''the  owner  of  a 
wharf,  pier,  or  like  projection,  even  if 
it  run  out  beyond  the  proper  exterior 
line,  has  a  good  right  against  all  pri- 
vate intruders  or  trespassers/'  applies 
only  where  the  projection  is  an  inte- 
gral part  of  the  wharf  or  pier,  and  has 
never  been  applied,  even  then,  when 
such  projection  is  an  unlawful  inter- 
ference with  navigation. 

Wetmore  v.  Atlantic  White  Lead  Co. 
87  Barb.  70 ;  Wetmore  v.  Brooklyn  Gas- 
light Co.  42  N.  Y.  384;  Crooked  Lake 
Nav.  Co.  V.  Keuka  Nav.  Co.  26  Week. 
Dig.  145,  4  N.  Y.  S.  R.  380,  affirmed  in 
161  N.  Y.  667,  22  N.  E.  1126. 

The  plank  was  an  unlawful  interfer- 
ence with  navigation,  notwithstanding 
the  circumstance  that  neither  the  Fed- 
eral nor  state  authorities  had  taken 
any  steps  for  its  removal ;  for  a  thing 
may  be  such  unlawful  interference  in 


point  of  law,  even  though  the  right  to 
remove  it  is  not  exercised  by  the  pub- 
lic authorities. 

Adler  v.  Metropolitan  Elev.  R.  Co. 
138  N.  Y.  173,  33  N.  E.  935;  1  Farn- 
ham,  Waters,  §  29,  p.  139;  Lansing  v. 
Smith,  8  Cow,  146,  affirmed  in  4  Wend. 
9,  21  Am.  Dec.  89. 

Defendant  is  not  shown  to  have 
been  in  any  such  possession  of  this 
plank  as  that  such  possession,  even 
without  title,  could  be  good  aprainst  an 
intruder  committing  a  trespass. 

Jackson  ex  dem.  Duncan  v.  Harder, 
4  Johns.  202,  4  Am.  Dec.  262 ;  Cutts  v. 
Spring,  15  Mass.  135;  Beardslee  v. 
New  Berlin  Light  &  P.  Co.  207  N.  Y. 
34,  100  N.  E.  434,  Ann.  Cas.  1914B, 
1287;  Miller  v.  Long  Island  R.  Co.  71 
N.  Y.  380;  10  Am.  &  Eng.  Enc.  Law, 
2d  ed.  489;  Greenleaf  v.  Brooklyn,  F. 
&  C.  I.  R.  Co.  141  N.  Y.  395,  36  N.  E. 
393 ;  Roberts  v.  Baumgarten,  110  N.  Y. 
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880,  18  N.  E.  96 ;  Mission  of  Immacu- 
late Virgin  v.  Cronin,  14  Misc.  372,  86 
N.  Y.  Supp.  77;  Jackson  ex  dem.  Rus- 
sell V.  Rowland,  6  Wend.  666,  22  Am. 
Dec.  557;  Schauber  v.  Jackson,  2 
Wend.  62 ;  Thompson  v.  Burhans,  61  N. 
Y.  52. 

Since  this  plank  was  neither  the 
property  of  the  defendant  nor  so  at- 
tached as  to  become  part  of  the  realty, 
the  decedent  was  not  a  trespasser,  in 
any  sense,  upon  the  defendant's  prop- 
erty; and  whether  or  not  he  was  a 
trespasser  upon  the  ship  canal  is  im- 
material. 

Nenstiehl  v.  Friedman,  90  Misc.  368, 
153  N.  Y.  Supp.  120;  Wittleder  v.  Citi- 
zens' Electric  Illuminating  Co.  47  App. 
Div.  410,  62  N.  Y.  Supp.  297;  Wilson  v. 
American  Bridge  Co.  74  App.  Div.  596, 
77  N.  Y.  Supp.  820 ;  Grimshaw  v.  Lake 
Shore  &  M.  S.  R.  Co.  140  App.  Div.  687, 
125  N.  Y.  Supp.  626,  affirmed  in  205  N. 
Y.  371,  40  L.R.A.(N.S.)  563,  98  N.  E. 
762,  Ann.  Cas.  1913E,  571. 

While  the  decedent  was  not  in  the 
fairway,  in  a  vessel,  or  swimming,  he 
was  nevertheless  in  the  fairway,  when 
he  was  in  a  place  which  was  out  over 
the  waters  of  the  ship  canal,  and  be* 
yond  the  defendant's  property  line. 

The  Oliver,  22  Fed.  848;  Butler  v. 
Frontier  Teleph.  Co.  186  N.  Y.  486,  11 
L.R.A.(N.S.)  920,  116  Am.  St.  Rep. 
563,  79  N.  E.  716,  9  Ann.  Cas.  858; 
Weitzman  v.  A.  L.  Barber  Asphalt  Co. 
120  App.  Div.  891,  105  N.  Y.  Supp. 
1149,  190  N.  Y.  452,  123  Am.  St  Rep. 
660,  83  N.  E.  477,  129  App.  Div.  443, 
114  N.  Y.  Supp.  158. 

Decedent  was  not  a  trespasser,  but 
a  licensee,  to  whom  the  defendant 
owed  a  duty  of  exercising  reasonable 
care  in  the  maintenance  and  operation 
of  its  high-powered  wires. 

Walsh  V.  Fitchburg  R.  Co.  145  N.  Y. 
801,  27  L.R.A.  724,  45  Am.  St.  Rep.  615, 
89  N.  E.  1068;  Larmore  v.  Crown 
Point  Iron  Co.  101  N.  Y.  391,  54  Am. 
Rep.  718,  4  N.  E.  752 ;  DeBoer  v.  Brook- 
lyn Wharf  &  Warehouse  Co.  51  App. 
Div.  289,  .64  N.  Y.  Supp.  925. 

The  Harlem  river  or  United  States 
Bhip  canal  is  a  public  highway,  and  the 
plaintiff's  decedent  was  entitled  to 
bathe  therein,  subject  only  to  the 
rights  of  the  public  and  to  the  duties 
owed  to  the  public. 

People  V.  Lambier,  5  Denio,  9,  47 
Am.  Dec.  273 ;  Angell,  Tide  Waters,  2d 
ed.  112;  21  Am.  &  Eng.  Enc.  Liaw,  2d 
ed.  439, 440,  note  1 ;  Leverich  v.  Mobile, 
110  Fed.  170;  St.  Paul  &  P.  R.  Co.  vj 


Schurmeir,  7  Wall.  272,  19  L.  ed.  74; 
29  Cyc.  332;  McManus  v.  Carmichael, 
8  Iowa,  1 ;  Hetfield  v.  Baum,  35  N.  C. 
(13  Ired.  L.)  394,  57  Am.  Dec.  563; 
Solliday  v.  Johnson,  38  Pa.  380. 

Defendant's  title  to  the  fee  of  the 
soil,  and  of  everything  above  and  be- 
low the  soil,  did  not  extend  beyond  the 
north  line  of  the  ship  canal.  Hence 
this  plank,  so  far  as  it  extended  out 
over  the  waterway,  constituted  an  un- 
lawful obstruction. 

Rundle  v.  Delaware  &  R.  Canal  Co. 
14  Wall.  80,  14  L.  ed.  335;  Kaukauna 
Water  Power  Co.  v.  Green  Bay  &  M. 
Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  281;  People  v.  Page, 
39  App.  Div.  110,  56  N.  Y.  Supp.  834,  58 
N.  Y.  Supp.  239;  People  ex  rel.  Bum- 
ham  V.  Jones,  112  N.  Y.  597,  20  N.  E. 
577 ;  Benson  v.  Townesend,  22  N.  Y.  S. 
R.  1004.  4  N.  Y.  Supp.  860,  4  Silv.  Sup. 
Ct.  234,  7  N.  Y.  Supp.  162;  McManus  v. 
Carmichael,  3  Iowa,  1. 

The  owner  or  occupier  of  land  is 
bound  to  exercise  reasonable  care  in 
its  use,  and  to  take  reasonable  precau* 
tions  to  avoid  injuring  persons  on  ad- 
joining premis^. 

Weitzman  v.  A.  L.  Barber  Asphalt 
Co.  120  App.  Div.  891,  105  N.  Y.  Supp. 
1149.  190  N.  Y.  452,  123  Am.  St.  Rep. 
560,  88  N.  E.  477,  129  App.  Div.  443, 
114  N.  Y.  Supp.  158. 

Mr.  John  F.  Brennan  for  respondent 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

On  July  8,  1916,  Harvey  Hynes, 
a  lad  of  sixteen,  swam  with  two 
companions  from  the  Manhattan  to 
the  Bronx  side  of  the  Harlem  river, 
or  United  States  ship  canal,  a  navi* 
gable  stream.  Along  the  Bronx  side 
of  the  river  was  the  right  of  way  of 
the  defendant,  the  New  York  Cen- 
tral Railroad,  which  operated  its 
trains  at  that  point  by  high-tension 
wires,  strung  on  poles  and  cross 
arms.  Projecting  from  the  defend- 
ant's bulkhead  above  the  waters  of 
the  river  was  a  plank  or  spring- 
board, from  which  boys  of  the 
neighborhood  used  to  dive.  One  end 
of  the  board  had  been  placed  under 
a  rock  on  the  defendant's  land,  and 
nails  had  been  driven  at  its  point  of 
contact  with  the  bulkhead.  Meas- 
ured from  this  point  of  contact  the 
length  behind  was  6  feet ;  the  length 
in  front  11.     The  bulkhead  itself 
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waB  about  8^  feet  back  of  the  pier 
line  as  located  by  the  government. 
From  this  it  follows  that  for  7i  feet 
the  springboard  was  beyond  the  line 
of  the  defendant's  property  and 
above  the  public  waterway.  Its 
height  measured  from  the  stream 
was  3  feet  at  the  bulkhead,  and  6 
feet  at  its  outermost  extremity. 
For  more  than  five  years  swimmers 
had  used  it  as  a  diving  board  with- 
out protest  or  obstruction. 

On  this  day  Hynes  and  his  com- 
panions climbed  on  top  of  the  bulk- 
head, intending  to   leap  into  the 
water.     One    of   them    made    the 
plunge  in  safety.    Hynes  followed  to 
the  front  of  the  springboard,  and 
stood  poised  for  his  dive.    At  that 
moment  a  cross  arm  with  electric 
wires  fell  from  the  defendant's  pole. 
The  wires  struck  the  diver,  flung 
him  from  the  shattered  board,  and 
plunged  him  to  his   death  below. 
His  mother,  suing  as  administratrix, 
brings  this  action  for  her  damages. 
Thus  far  the  courts  have  held  that 
Hynes,  at  the  end  of  the  springboard 
above  the  public  waters,  was  a  tres- 
passer   on    the    defendant's    land. 
They  have  thought  it  immaterial 
that  the  board  itself  was  a  trespass, 
an  encroachment  on  the  public  ways. 
They  have  thought  it  of  no  signifi- 
cance that  Hynes  would  have  met 
the  same  fate  if  he  had  been  below 
the  board,  and  not  above  it.     The 
board,  they  have  said,  was  annexed 
to  the  defendant's  bulkhead.     By 
force  of  such  annexation,  it  was  to 
be  reckoned  as  a  fixture,  and  thus 
constructively,  if  not  actually,  an 
extension  of  the  land.    The  defend- 
ant was  under  a  duty  to  use  reason- 
able care  that  bathers  swimming  or 
standing  in  the  water  should  not 
be    electrocuted    by    wires    falling 
from  its  right  of  way.    But  to  bath- 
ers  diving  from  the  springboard, 
there  was  no  duty,  we  are  told,  un- 
less the  injury  was  the  product  of 
mere  wilfulness  or  wantonness — ^no 
duty  of  active  vigilance  to  safeguard 
the  impending  structure.    Without 
wrong  to  them,  cross  arms  might  be 
left  to  rot;  wires  highly  charged 
with  electricity  might  sweep  tiiem 
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from  their  stand  and  bury  them  in 
the  subjacent  waters.  In  climbing 
on  the  board,  they  became  trespass- 
ers and  outlaws.  The  conclusion  is 
defended  with  much  subtlety  of 
reasoning,  with  much  insistence  up- 
on its  inevitableness  as  a  merely 
logical  deduction.  A  majority  of  the 
court  are  unable  to  accept  it  as  the 
conclusion  of  the  law. 

We  assume,  without  deciding,  that 
the  springboard  was  a  fixture,  a  per- 
manent improvement  of  the  defend- 
ant's right  of  way.  Much  might  be 
said  in  favor  of  another  view.  We 
do  not  press  the  inquiry,  for  we  are 
persuaded  that  the  rights  of  bathers 
do  not  depend  upon  these  nice  dis* 
tinctions.  Liability  would  not  be 
doubtful,  we  are  told,  had  the  boy 
been  diving  from  a  pole,  if  the  pole 
had  been  vertical.  The  diver  in 
such  a  situation  would  have  been 
separated  from  the  defendant's  free- 
hold. Liability,  it  is  said,  has  been 
escaped  because  the  pole  was  hor- 
izontal. The  plank,  when  project- 
ed lengthwise,  was  an  extension  of 
the  soil.  We  are  to  concentrate  our 
gaze  on  the  private  ownership  of 
tiie  board.  We  are  to  ignore  the 
public  ownership  of  the  circumam- 
bient spaces  of  water  and  of  air. 
Jumping  from  a  boat  or  a  barrel, 
the  boy  would  have  been  a  bather  in 
the  river.  Jumping  from  the  end  of 
a  springboard,  he  was  no  longer,  it 
is  said,  a  bather,  but  a  trespasser  on 
a  right  of  way. 

Rights  and  duties  in  systems  of 
living  law  are  not  built  upon  such 
quicksands. 

'^  Bathers  in  the  Harlem  river  on 
the  day  of  this  disaster  were  in  the 
enjoyment  of  a  public  highway,  en- 
titled to  reasonable  protection 
against  destruction  by  the  defend- 
ant's wires.  They  did  not  cease  to 
be  bathers  entitled  to  the  same  pro- 
tection while  they  were  diving  from 
encroaching  objects,  or  engaging  in 
the  sports  that  are  common  among 
swimmers.  Such  acts  were  not 
equivalent  to  an  abandonment  of  the 
highway,  a  departure  from  ite  prop- 
er uses,  a  withdrawal  from  the  wa- 
ters, and  an  entry  upon  land.     A 
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plane  of  private  right  had  been  in- 
terposed between  the  river  ^nd  the 
air,  but  public  ownership  was  un- 
changed in  the  space  below  it  and 

above.  The  defend- 
difccfiv"^ire-  ant  does  not  deny 
Injury  to  boy  ^j^at  it  would  have 
over  public  owed  a  duty  to  this 

^**'''-  boy  if  he  had  been 

leaning  against  the  springboard 
with  his  feet  upon  the  ground.  He 
is  said  to  have  forfeited  protection 
as  he  put  his  feet  upon  the  plank. 
Presumably  the  same  result  would 
follow  if  the  plank  had  been  a  few 
inches  above  the  surtace  of  the  wa- 
ter instead  of  a  few  feet.  Duties 
are  thus  supposed  to  arise  and  to  be 
extinguished  in  alternate  zones  or 
strata.  Two  boys  walking  in  the 
country  or  swimming  in  a  river  stop 
to  rest  for  a  moment  along  the  side 
of  the  road  or  the  margin  of  the 
stream.  One  of  them  throws  him- 
self beneath  the  overhanging 
branches  of  a  tree..  The  other 
perches  himself  on  a  bough  a  foot 
or  so  above  the  ground.  Hoffman 
v.  Armstrong,  48  N.  Y.  201,  8  Am. 
Rep.  537.  Both  are  killed  by  falling 
wires.  The  defendant  would  have 
us  say  that  there  is  a  remedy  for 
the  representatives  of  one,  and  none 
for  the  representatives  of  the  other. 
We  may  be  permitted  to  distrust 
the  logic  that  leads  to  such  conclu- 
sions. 

The  truth  is  that  every  act  of 
Hjoies  from  his  first  plunge  into 
the  river  until  the  moment  of  his 
death  was  in  the  enjoyment  of  the 
public  waters,  and  under  cover 
of  the  protection  which  his  presence 
in  those  waters  gave  him.  The  use 
of  the  springboard  was  not  an 
abandonment  of  his  rights  as  bath- 
er. It  was  a  mere  byplay,  an  inci- 
dent, subordinate  and  ancillary  to 
the  execution  of  his  primary  pur- 
pose, the  enjoyment  of  the  highway. 
The  byplay,  the  incident,  was  not 
the  cause  of  the  disaster.  Hynes 
would  have  gone  to  his  death  if  he 
had  been  below  the  springboard 
or  beside  it  Laidlaw  v.  Sage,  158 
N.  Y.  78,  97,  44  L.R.A.  216,  52  N. 
E.  679.    The  wires  were  not  stayed 


by  the  presence  of  the  plank.  They 
followed  the  boy  in  his  fall,  and 
overwhelmed  him  in  the  waters. 

The  defendant  assumes  that  the 
identification  of  ownership  of  a  fix- 
ture with  ownership  of  land  is  com- 
plete in  every  incident.  But  there 
are  important  elements  of  differ- 
ence. Title  to  the  fixture,  unlike 
title  to  the  land,  does  not  carry  with 
it   rights   of  ownership   usque   ad 

coelum.  There  will  p^,„,e.-titie 
hardly  be  denial  -above  and 
that  a  cause  of  *'**'*'^- 
action  would  have  arisen  if  the 
wires  had  fallen  on  an  aeroplane 
proceeding  above  the  river,  tiiough 
the  location  of  the  impact  could  be 
identified  as  the  space  above  the 
springboard.  The  most  that  the  de- 
fendant can  fairly  ask  is  exemption 
from  liability  where  the  use  of  the 
fixture  is  itself  the  efficient  peril. 
That  would  be  the  situation,  for 
example,  if  the  weight  of  the  boy 
upon  the  board  had  caused  it  to 
break  and  thereby  throw  him  into 
the  river.  There  is  no  such  causal 
connection  here  between  his  position 
and  his  injuries.  We  think  there 
was  no  moment  when  he  was  beyond 
the  pale  of  the  defendant's  duty — 
the  duly  of  care  and  vigilance  in 
the  storage  of  destructive  forces. 
This  case  is  a  striking  instance  of 
the  dangers  of  "a  jurisprudence  of 
conceptions"  (Pound,  Mechanical 
Jurisprudence,  8  Columbia  L.  Rev. 
605,  608,  610),  the  extension  of  a 
maxim  or  a  definition,  with  relent- 
less disregard  of  consequences,  .to 
"a  dryly  logical  extreme,"  The  ap- 
proximate and  relative  become  the 
definite  and  absolute.  Landowners 
are   not  bound  to   regulate  their 

conduct  in  con-  Htrtwy^ntr 
templation  of  the  ©t  abutting 
presence  of  tres-  ^^^^^^^  •'^•'• 
passers  intruding  upon  private 
structures.  Landowners  are  bound 
to  regulate  their  conduct  in  con- 
templation of  the  presence  of 
travelers  upon  the  adjacent  public 
ways.  There  are  times  when  there 
is  little  trouble  in  marking  off  the 
field  of  exemption  and  immunity 
from   that   of   liability  and  duty; 
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Here  structures  and  ways  are  so 
united  and  commingled,  super- 
imposed upon  each  other,  that  the 
fields  are  brought  together.  In 
such  circumstances,  there  is  little 
help  in  pursuing  general  maxims  to 
ultimate  conclusions.  They  have 
been  framed  alio  intuitu.  They 
must  be  reformulated  and  readapt- 
ed  to  meet  exceptional  conditions. 
Rules  appropriate  to  spheres  which 
are  conceived  of  as  separate  and 
distinct  cannot  both  be  enforced 
when  the  spheres  become  concentric. 
There  must  then  be  readjustment 
or  collision.  In  one  sense,  and  that 
a  highly  technical  and  artificial  one, 
the  diver  at  the  end  of  the  spring- 
board is  an  intruder  on  the  adjoin- 
ing lands.  In  another  sense,  and 
one  that  realists  will  accept  more 
readily,  he  is  still  on  public  waters 
in  the  exercise  of  public  rights.  The 
law  must  say  whether  it  will  subject 
him  to  the  rule  of  the  one  field  or  of 
the  otiier,  of  this  sphere  or  of  that. 
We   think   that   considerations    of 
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analogy,  of  (Convenience,  of  policy, 
and  of  justice  exclude  him  from  the 
field  of  the  defendant's  immunity 
and  exemption,  and  place  idm  in  the 
field  of  liability  and  duty.  Beck  v. 
Carter,  68  N.  Y.  283,  23  Am.  Rep. 
175;  Jewhurst  v.  Syracuse,  108  N. 
Y.  303,  15  N.  E.  409 ;  McCloskey  v. 
Buckley,  223  N.  Y.  187,  192,  119  N. 
E.  395. 

The  judgment  of  the  Appellate 
Division  and  that  of  the  Trial  Term 
should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the 
event. 

Hogan,  Pound,  and  Crane,  JJ., 
concur. 

Hiscock,  Ch.  J.,  and  Chase  and 
McLaughlin,  JJ.,  dissent. 


KOTXL 

The  duty  to  guard  against  danger 
to  children  by  electric  wires  is  treated 
in  the  annotation  following  Stedwell 
V.  Chicago,  post,  833. 


KEY  WEST  ELECTRIC  COMPANY,  Plff.  in  Err., 

V. 

ANNIE  ROBERTS. 

Florida  Supreme  Court  "^  May  19,  1921* 

(_  Fla,  — ,  89  So.  122.) 

Electricity  —  duty  to  trespassing  chUd. 

1.  Where  a  declaration  in  an  action  for  damages  for  wrongful  death 
of  a  person  against  an  electric  company  engaged  in  the  business  of  supply- 
ing  electric  current  for  domestic  use  alleges  that  the  deceased  was  law- 
fully upon  the  premises  at  the  place  where  he  received  the  electric  shock 
which  resulted  in  his  death,  the  plaintiff  cannot  recover  if  the  evidence 
shows  that  the  deceased,  a  boy  of  about  fourteen  years  of  age,  was  un- 
lawfully at  the  place  where  he  received  such  electric  shock,  and  where 
his  presence  could  not  have  been  anticipated  by  the  exercise  on  the  part 
of  the  company's  officers  of  due  care,  prudence,  and  foresight. 

[See  note  on  this  question  beginning  on  page  833.] 

—  care  in  transmission.  thoughtless,  inexperienced,  and  rash 

2.  Persons  or  corporations  engaged  children. 
in  the  business  of  transmitting  elec-  [See  9  R.  C.  L.  1199-1201,  1208.] 
tricity  for  use  in  private  houses  are  —how  far  insurer  of  safety, 
held  to  a  high  degree  of  care  for  the  8.  Electric  companies  or  persons  en- 
safety  of  the  public  and  the  safety  of  gaged  in  transmitting  electrical  cur- 

Headnotes  by  Elus,  J. 
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rent  into  houses  for  domestic  use  are 
not  insurers  of  the  safety  of  children 
or  adults,  and  are  not  held  to  a  degree 
of  care,  prudence,  and  foresight  be- 


yond that  which  prudent  and  careful 
persons  have  to  exercise  in  such  like 
circumstances. 

[See  9  R.  C.  L.  1196,  1209.] 


Error  to  the  Circuit  Court  for  Monroe  County  (Branning,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  death  of  her  son.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  Hunt  Harris^  and 
Knight,  Thompson,  &  Turner  for 
plaintiff  in  error. 

Messrs.  Arthur  Gomez  and  L.  A« 
Harris  for  defendant  in  error. 

Ellis,  J.,  delivered  the  opinion  of 
the  court: 

To  a  judgment  against  the  plain- 
tiff in  error  in  the  circuit  court  for 
Monroe  county  in  favor  of  Annie 
Roberts,  for  damages  for  the  wrong- 
ful death  of  her  son  Clifton  Roberts 
in  the  sum  of  $5,000,  a  writ  of  error 
was  taken  by  the  Key  West  Electric 
Company,  defendant  in  the  court 
below. 

On  a  comer  of  Divison  and  Center 
streets  in  the  city  of  Key  West  a 
wooden  store  building  consisting  of 
two  stories  is  located.  In  the  rear 
of  the  building  and  attached  to  it  is 
a  shed  room,  the  roof  of  which  is  a 
few  feet  below  the  window  sills  of 
the  second-story  rear  window.  The 
first  floor  of  the  building  and  the 
shed  room  are  occupied  by  Mr. 
Vegue,  who  conducts  a  grocery  store 
there.  The  second  story  is  occupied 
as  an  apartment  by  Mr.  and  Mrs. 
Cremata,  sister  and  brother-in-law 
to  Mr.  Vegue.  The  premises  are 
owned  by  the  Raskins  heirs,  who, 
through  Mr.  H.  B.  Haskins  as  mana- 
ger, rent  the  property  to  Mr.  Vegue. 
In  July,  1912,  Mr.  Haskins  had  a 
metal  roof  put  on  the  building  and 
shed.  Prior  to  that  time  the  roof 
consisted  of  wooden  shingles.  In 
1911  the  defendant  company  en- 
gaged in  furnishing  electricity  to 
consumers  for  light  and  power,  and 
caused  to  be  put  up  an  electric  light 
pole  at  the  comer  of  the  building. 
The  pole  was  placed  at  the  front 
end  of  the  building  and  very  close 
to  it,  and  an  electric  current  of 
110  volts  was  conducted  by  wires 
into  the  building  for  lighting  pur- 


poses. These  wires  were  insulated 
with  three  braid  weather-proof 
insulation.  A  metal  water  pipe 
or  gutter  was  placed  under  and 
close  to  the  eaves  for  conducting 
the  rainwater  to  a  cistern  in  the 
rear  of  the  building.  This  pipe 
passed  close  to  the  electric  wires, 
and  extended  to  the  rear  of  the 
building,  and  crossed  the  end  of  it 
a  little  above  the  shed  roof.  A 
gas  pipe  enters  the  building  at  the 
rear  just  above  the  shed  roof,  runs 
parallel  to  the  roof  for  a  short 
distance,  and  bends  downward  and 
enters  the  ground  near  the  building. 
The  electric  wires  from  the  pole 
enter  the  building  near  the  front 
and  very  close  to  the  eaves  or  gut- 
ter. These  wires  sag  slightly,  and 
during  a  wind  rub  against  the  metal 
eaves  or  gutter.  The  friction  thus 
produced  wore  away  the  insulation, 
of  both  the  wires  for  several  inches^ 

On  the  11th  day  of  October,  1919, 
Clifton  Roberts,  the  son  of  the 
plaintiflf,  and  whose  age  is  various- 
ly stated  to  have  been  from  nine 
years  to  fourteen,  went  to  the  house 
on  Divison  and  Center  streets  to 
play  with  the  Cremata  boy,  who 
was  about  his  age.  Mrs.  Cremata 
was  in  the  habit  of  giving  the  negro 
boy  candy  and  other  things  to  eat 
when  he  came  to  visit  her  son.  The 
Roberts  boy  and  a  little  .girl  began  to 
play.  The  boy  chased  her  and  she 
ran  in  the  house  and  shut  the  door. 
Thereupon  the  Roberts  boy  clam- 
bered upon  the  roof  of  the  shed  and 
tried  to  enter  the  second-story 
window  of  the  main  building.  He 
was  met  at  the  window  by  the  Cre- 
mata boy,  who  told  him  to  get  down. 
The  Roberts  boy  desisted  from  his 
attempt  to  enter  the  building 
through  the  window,  walked  along 
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the  roof  of  the  shed,  placed  one  hand 
upon  the  gutter  and  the  other  upon 
the  gas  pipe,  and  was  electrocuted, 
possibly,  if  a  110-volt  low-tension 
electric  current  passing  through  his 
body  was  sufficient  to  produce  his 
death.  Upon  this  point  Mr.  Ger- 
bode,  an  electrician,  speaking  as  a 
witness  for  plaintiff,  said  that  an 
electric  current  of  such  a  voltage 
was  sufficient  to  kill  a  person,  while 
Mr.  Montocina,  commercial  agent 
for  the  defendant  company,  and  who 
had  had  several  years'  experience 
as  a  lineman,  said  such  a  current 
was  not  dangerous.  And  Mr.  Mesa, 
superintendent  of  "light  and  distri- 
bution" for  the  company,  said  that 
the  boy  was  "killed  by  coming  into 
contact  with  a  gas  pipe,  and  coming 
into  contact  with  a  tin  roof  that  was 
in  contact  with  a  wire,  which  must 
have  blown  into  contact  with  the  tin 
roof ;"  yet  he  said  that  a  current  of 
110  volts  was  not  enough  to  do  any 
harm. 

About  a  month  before  the  acci- 
dent a  gale  or  hurricane  of  unusual 
violence,  accompanied  by  heavy 
rain,  occurred  in  Key  West,  which, 
according  to  Mr.  Mesa,  caused  the 
wires  running  from  the  electric  pole 
to  the  house  to  sag  about  6  inches, 
so  that  a  slight  breeze  would  cause 
them  to  rub  against  the  metal  roof 
or  gutter,  and  it  was  the  friction 
caused  by  such  occasional  rubbing 
that  wore  away  the  insulation, — 
when  there  was  no  breeze  the  wires 
being  free  from  the  roof, — and  there 
was,  of  course,  no  connection,  and 
no  electrical  current  passing  stead- 
ily through  the  roof.  If,  then,  the 
boy  was  electrocuted,  a  slight 
breeze,  for  the  day  was  a  calm  one, 
must  have  blown  the  wires  against 
the  metal  gutter  at  the  moment  he 
placed  his  hands  upon  the  gutter 
and  the  gas  pipe.  After  the  acci- 
dent the  defendant  company  caused 
wooden  brackets  and  insulators  to 
be  fastened  to  the  house  so  as  to  hold 
the  wires  away  from  the  metal  gut- 
ter or  roof.  If  those  brackets  had 
been  placed  there  when  the  wires 
were  first  installed,  no  electric  cur- 
rent would  have  passed  from  them 
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through  the  roof.  Neither  before 
nor  after  the  storm,  to  the  date  of 
the  accident,  had  the  defendant  com- 
pany received  any  complaint  from 
the  people  occupying  the  building 
that  the  electric  service  was  bad. 
An  inspection  of  both  transformer 
and  wires  did  not  show  that  either 
were  in  bad  condition.  The  only 
condition  which  might  have  attract- 
ed the  company's  attention  was  the 
sagging  of  the  wires  near  the  house, 
but  the  fact  that  the  insulation  had 
been  worn  away  could  not  be  ob- 
served from  the  street,  because  the 
damaged  part  was  on  the  upper  side 
of  the  wires. 

The  declaration  as  filed  on  Decem- 
ber 1,  1919,  contained  three  counts. 
The  first  count  alleged  negligence  in 
permitting  the  wires  to  rub  against 
the  metal  roof  and  wear  away  the 
insulation  and  cause  to  be  made  a 
direct  contact  of  the  wires  with  the 
roof.  The  second  count  alleges  the 
negligence  of  the  defendant  to  con- 
sist in  the  same  act  of  omission,  and 
so  does  the  third  count.  The  last  al- 
leged that  the  omission  of  the  de- 
fendant to  place  good  and  sufficient 
insulators  or  brackets  on  the  house 
resulted  in  the  wires  rubbing 
against  the  metal  roof  and  wearing 
away  the  braid  with  which  the  wires 
were  insulated,  thus  forming  the 
contact.  Each  count  of  the  declara- 
tion alleged  that  Clifton  Roberts, 
who  was  the  minor  son  of  the  plain- 
tiff, was,  on  the  11th  day  of  October, 
1919,  "lawfully**  on  the  shed  or 
kitchen  roof,  and  received  into  his 
body  the  current  of  electricity  which 
produced  his  death. 

A  motion  was  made  to  amend  the 
declaration  by  requiring  the  plain- 
tiff to  allege  what  duty  the  defend- 
ant owed  to  Clifton  Roberts  and  his 
mother,  what  act  on  the  part  of  the 
defendant,  whether  of  commission 
or  omission,  constituted  negligence 
on  its  part,  and  to  set  out  facts  that 
would  enable  the  court  to  deter- 
mine whether  Clifton  Roberts  was 
"lawfully"  in  a  place  where  he  had 
a  right  to  be  when  the  accident  oc- 
curred. A  demurrer  was  also  inter- 
posed to  the  three  counts  of  the 
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declaration.  The  motion  for  amend- 
ment and  the  demurrer  were  both 
overruled.  These  orders  of  the 
court  are  made  the  basis  of  the 
twenty-first  and  the  twentieth  as- 
signments of  error.  The  twenty- 
first  assignment  of  error  is  not 
argued,  so  it  will  not  be  considered. 

The  first  assignment  of  error  is 
based  upon  the  court's  denial  of  the 
motion  for  a  new  trial,  one  of  the 
grounds  of  which  was  that  the  court 
erred  in  denying  the  defendant's 
motion  for  a  directed  verdict  in  its 
behalf  at  the  conclusion  of  the  tes- 
timony. 

Counsel  for  plaintiff  in  error  ex- 
press the  thought  that,  the  evidence 
adduced  by  the  plaintiff  at  the  trial 
being  weaker  than  the  allegations 
of  the  declaration,  the  case  may  be 
disposed  of  on  its  merits.  The  evi- 
dence certainly  does  not  support  the 
allegation  that  the  boy  Clifton 
Roberts  was  "lawfully**  on  the  roof 
of  the  shed  at  the  time  of  the  ac- 
cident. In  the  first  place,  he  was 
not  upon  his  own  premises,  or  those 
of  his  mother ;  secondly,  he  had  not 
been  invited  or  requested  to  go  upon 
the  roof  by  anyone  who  had  any 
authority  or  control  over  the  build- 
ing ;  in  the  third  place,  he,  upon  his 
own  volition,  sought  by  that  means, 
clambering  upon  the  shed  roof,  to 
gain  entrance  into  a  dwelling  apart- 
ment to  which  he  had  been  forbidden 
entrance  both  by  the  children  with 
whom  he  had  been  playing,  and  Mrs. 
Cremata,  the  lady  of  the  house,  who 
occupied  the  premises.  The  boy 
came  that  day,  uninvited  by  anyone, 
to  play  with  the  Cremata  boy ;  they 
usually  played  in  the  small  yard 
and  in  the  street. 

Occasionally  Mrs.  Cremata  would 
give  the  boy  something  to  eat,  at 
which  time  the  boy  would  go  in  the 
house,  get  what  was  given  him,  and 
tiien  leave.  On  one  occasion  several 
months — perhaps  a  year — ^before, 
Mrs.  Cremata  asked  him  to  go  out 
upon  the  roof  and  get  a  towel  that 
had  blown  out  there  from  the 
window. 

Mr.  Vegue,  who  rented  the  build- 
ing from  the  Haskins  heirs  and  oc- 


cupied the  first  floor  and  the  shed 
for  his  place  of  business,  had  not 
given  the  Roberts  boy  permission  to> 
go  upon  the  roof.  Upon  the  day  of 
the  accident  the  boy  was  a  mere 
trespasser  upon  the  premises  of  the 
people  occupying  the  house.  There 
was  neither  express  nor  implied 
authority  for  his  conduct  in  going 
upon  the  roof.  It  was  not  a  place 
which  attracted  children  as  a  play- 
ground. Even  as  a  playmate  of  the 
children,  he  seemed  to  have  forfeited 
his  welcome  and  their  ,hospitality. 
He  came  to  the  place  that  day  with- 
out invitation,  and  apparently  in 
violation  of  his  mother's  instruc- 
tions, who  had  sent  him  to  her 
brother's  house.  When  he  arrived 
at  tiie  Vegue  or  Cremata  place,  he 
began  chasing  a  little  girl,  who  ran 
into  the  house  and  shut  the  door. 
His  plajonate,  Vincent  Cremata,  was 
in  the  house  and  ''upstairs,"  and  did 
not  know  that  the  boy  was  in  the 
yard  with  the  little  girl.  Being  un- 
able to  effect  an  entrance  through 
the  door,  which  had  been  shut  to 
prevent  his  entering,  he  sought  to 
effect  an  entrance  by  clambering 
upon  the  roof  of  the  shed  and  going 
through  a  rear  window.  There  he 
was  met  by  his  playmate  of  other 
days  and  forbidden  to  enter.  Re- 
treating from  the  window,  he 
walked  along  the  valley  of  the  shed 
roof,  and,  placing  his  hands  upon  the 
gutter  and  gas  pipe,  received  the 
electric  shock. 

Under  these  circumstances,  what 
was  the  measure  of  the  defendant's 
duty  toward  the  boy,  or  anyone  in 
his  situation?  The  accident  oc- 
curred in  the  daytime  about  12:30 
p.  m. ;  but  whether  in  the  da3rtime  or 
the  nighttime,  he  was  none  the  less 
a  trespasser.  Assuming  that  the 
company,  the  defendant  below,  was 
guilty  of  negligence  in  not  putting^ 
brackets  and  insulators  on  the  house 
upon  which  to  carry  the  wires 
through  which  the  current  was 
transmitted  for  lights,  after  the 
roof  had  been  changed  from  a  wood- 
en roof,  to  a  metal  one,  or  in  not 
observing  that  the  friction  of  the 
slack  wires  upon  the  metal  eaves  or 
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gutter  had  worn  away  the  insula- 
tion, so  that  during  a  breeze  the 
wires  would  be  blown  occasionally 
against  the  edge  of  the  roof  and 
momentarily  make  a  connection 
through  which  the  electric  cur- 
rent might  pass  to  the  roof,  and 
thence  to  the  ground,  through  the 
body  of  a  person  who  might  be 
unlawfully  upon  the  shed  roof  at 
the  moment  that  a  gust  of  wind 
carried  the  wires  against  the  eaves 
of  the  roof  or  gutter,  and  at  the 
same  moment  touch  a  gas  pipe 
which  entered  the  ground,  can  it 
be  said  as  a  matter  of  law  that 
tile  company  was  bound  to  exercise 
tiie  same  degree  of  care  to  prevent 
injury  to  such  a  person  as  it  would 
be  bound  to  exercise  toward  persons 
who  had  a  right  to  be  on  the  roof ; 
that  such  a  person's  presence  under 
such  circumstances  was  a  condition 
that  the  company  might  reasonably 
anticipate?  The  defendant's  omis- 
sion  of  duty,  if  there  was  any  such 
omission  upon  its  part,  seems  to 
have  consisted  in  failing  to  keep  its 
wires,  at  the  point  where  they  en- 
tered the  house,  properly  insulated. 
They  were  properly  insulated  when 
placed  there,  and  were  of  no  danger 
whateoever  to  any  person  occupying 
the  premises ;  but  changing  the  roof 
from  a  wooden  one  to  a  metal  one, 
which  was  done,  not  by  the  defend- 
ant, but  by  the  owners  of  the  proper- 
ty, introduced  another  condition,  but 
not  necessarily  a  dangerous  one,-  as 
the  occasional  contact  between  the 
wires  and  the  roof  was  not  shown 
to  be  dangerous  to  any  person  who 
might  reasonably  be  expected  to  be 
upon  the  premises. 

The  doctrine  is  applied  by  the 
courts  with  substantial  unanimity 
that,  while  the  business  of  trans- 
mitting electricity  is  so  necessary 
to  the  comfort  and  convenience  of 
society,  yet  the  persons  engaged  in 

such  business  must 
be  held  to  a  high  de- 
gree of  care  for  the 
safety  of  the  public,  and  the 
thoughtlessness  and  inexperience 
and  rashness  of  children.    See  Jack- 
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sonville  Electric  Co.  v.  Sloan,  62  Fla. 
257,  42  So.  516.  But,  notwithstand- 
ing  such  duty,  persons  engaged  in 
such  business  are  not  insurers  of 
the  safety  of  children  more  than 
others,  and  are  not  held  to  a  degree 
of  care,  prudence,  .^ow  far 
and  foresight  be-  ii«nrer  of 
yond  that  which  ••'•'*^- 
prudent  and  careful  persons  have  to 
exercise  in  such  like  circumstances. 
See  Curtis,  Electricity,  687-777; 
Wetherby  v.  Twin  State  Gas  Co.  83 
Vt.  189,  25  L.R.A.(N.S.)  1220,  75 
Atl.  8,  21  Ann.  Cas.  1092 ;  Trout  v. 
Philadelphia  Electric  Co.  236  Pa. 
506,  42  L.R.A.(N.S.)  713,  84  Ati. 
967 ;  Keef e  v.  Narragansett  Electric 
Lighting  Co.  21  R.  I.  575,  43  Atl. 
542,  4  Am.  Neg.  Rep.  218 ;  Sullivan 
V.  Boston  &  A.  R.  Co.  156  Mass. 
378,  31  N.  E.  128;  Cumberland 
V.  Lottig,  95  Md.  42,  51  Atl.  841; 
Burnett  v.  Ft.  Worth  Light  &  P. 
Co.  102  Tex.  31,  19  L.R.A.(N.S.) 
504,  112  S.  W.  1040;  Winegarner 
V.  Edison  Light  &  P.  Co.  83  Kan. 
67,  28  L.R.A.(N.S.)  677,  109  Pac. 
778 ;  Heller  v.  New  York,  N.  H.  &  H. 
R.  Co.  —  C.  C.  A.  — ,  265  Fed.  192 ; 
Greenville  v.  Pitts,  102  Tex.  1,  14 
L.R.A.(N.S.)  979,  132  Am.  St.  Rep. 
843,  107  S.  W.  50;  Cumberland 
Teleg.  &  Teleph.  Co.  v.  Martin,  116 
Ky.  554,  63  L.R.A.  469,  105  Am.  St. 
Rep.  229,  76  S.  W.  394,  77  S.  W.  718 ; 
McCaughna  v.  Owosso  &  C.  Elec- 
tric Co.  129  Mich.  407,  95  Am.  St. 
Rep.  441,  89  N.  W.  73;  Hector  v. 
Boston  Electric  Light  Co.  161  Mass. 
558,  25  L.R.A.  554,  37  N.  E.  773, 
15  Am.  Neg.  Cas.  714;  Augusta  R. 
Co.  V.  Andrews,  89  Ga.  653, 16  S.  E. 
203,  14  Am.  Neg.  Cas.  201. 

There  was  no  actionable  negli- 
gence on  the  part  of  the  company, 
toward  the  boy,  because  the  com- 
pany under  the  circumstances  did 
not  owe  to  the  boy,  or  anyone  situ- 
ated as  he  was  at  the  time  of  the 
accident,  that  high  degree  of  care 
which  would  have  required  the 
company  to  have  discovered  the 
worn  insulation  and  occasional  con- 
tact of  the  wires  with  the  roof. 

There  is  also  another  reason  why 
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the  judgment  should  be  reversed, 

and  that  is  because 
'^uS^iWrnl:  of  the  variance  be- 
tween the  allegation 
and  the  proof  as  to  the  boy's  being 
lawfully  at  the  place  where  the  ac- 
cident occurred. 

It  is  unnecessary  to  discuss  the 
other  assignments  of  error. 
The  judgment  is  reversed. 

Browne,  Ch.  J.,  and  Taylor  and 
West,  JJ.,  concur. 

Whitfield,  J.,  concurring : 
It  does  not  appear  that  tiie  electric 
company  should  reasonably  have 
anticipated  an  injury  of  the  nature 
here  disclosed,  or  that  the  plaintiff 
below  has  a  cause  of  action  in  view 
of  the  circumstances  under  which 
the  decedent  was  fatally  injured. 
Even  if  the  electric  company 
should  have  known  that  the  insu- 
lation on  the  wire  had  been  impaired 
by  rubbing  against  the  eaves  or  gut- 
ter of  the  metal  roof  when  the  wind 
would  blow  the  wire  towards  the 
roof,  so  that  the  electric  current 
would  pass  along  the  metal  roof 
to  the  metal  pipes  touched  by  the  de- 
cedent, the  electric  company  should 
not  in  reason  be  required  to  an- 
ticipate that  anyone  would  be  upon 
the  roof  under  the  circumstances 
shown  in  this  case.  See  principles 
discussed  in  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Calhoun,  213  U.  S.  1, 
53  L.  ed.  671,  29  Sup.  Ct.  Rep.  321. 
The  burden  was  on  the  plaintiff  to 
show  a  breach  of  duty  to  the  de- 
cedent that  proximately  caused  the 
death.    See  20  C.  J.  380. 

In  Temple  v.  McComb  City  Elec- 
tric Light  &  P.  Co.  89  Miss.l,  11 
L.R.A.(N.S.)  449,  119  Am.  St.  Rep. 
698,  42  So.  874,  10  Ann.  Cas. 
924,  it  appeared  that  the  defendant 
electric  company  had  "negligently 
removed  the  insulation  from  its 
wires  at  a  place  where  said  wires 
passed  through  ...  a  tree  which 
had  numerous  branches  extending 
almost  to  the  ground,  and  in  which 
plaintiff  and  other  children  played.'' 
A  cause  of  action  was  stated.  20 
C«  J.  353. 


In  Benton  v.  North  Carolina  Pub. 
Serv.  Corp.  165  N.  C.  354,  81  S.  E. 
448,  the  long-continued  dangerous 
condition  of  the  wires  in  the  tree 
with  attractions  to  boys  should  have 
been  known  to  the  defendant  com- 
pany. Recovery  was  allowed.  See 
also  Mullen  v.  Wilkes-Barre  Gas  & 
E.  Co.  229  Pa.  54,  77  Atl.  1108; 
Daltry  v.  Media  Electric  Light,  Heat 
&  P.  Co.  208  Pa.  403,  57  Atl.  833; 
Consolidated  Electric  Light  &  P.  Co. 
V.  Healy,  65  Kan.  798,  70  Pac.  884, 
13  Am.  Neg.  Rep.  71;  Nelson  v. 
Branford  Lighting  &  Water  Co.  76 
Conn.  548,  54  Atl.  303, 13  Am.  Neg. 
Rep.  490,  where  actionable  negli- 
gence was  shown.  In  Elias  v.  New 
Iberia,  137  La.  691,  69  So.  141,  10 
N.  C.  C.  A.  494,  the  wires  were  ob- 
viously strung  so  low  as  to  endanger 
the  ordinary  use  of  a  wire  clol£es 
line  on  the  j>remises.  A  recovery 
was  proper. 

In  Clements  v.  Louisiana  Electric 
Light  Co.  44  La.  Ann.  692,  6  L.R.A. 
43,  32  Am.  St.  Rep.  348,  11  So.  51, 
the  decedent  was  properly  on  the 
roof  where  the  wires  were  improp- 
erly placed,  and  not  properly  insu- 
lated. No  contributory  negligence 
appeared  and  damages  were  re- 
covered. See  also  Brown  v.  Edison 
Electric  Illuminating  Co.  90  Md. 
400,  46  L.R.A.  745,  78  Am.  St.  Rep. 
442,  45  Atl.  182,  7  Am.  Neg.  Rep. 
253 ;  McLaughlin  v.  Louisville  Elec- 
tric Light  Co.  100  Ky.  173, 84  L.RJI. 
812,  37  S.  W.  851 ;  Griffin  v.  United 
Electric  Light  Co.  164  Mass.  492, 
32  L.R.A.  400,  49  Am.  St  Rep.  477, 
41  N.  E.  675. 

Elements  essential  to  liability  were 
not  shown  in  this  case.  See  Lofton 
V.  Jacksonville  Electric  Co.  61  Fla. 
293,  54  So.  959 ;  Cumberland  Teleg. 
4  Teleph.  Co.  v.  Martin,  116  Ky.  554, 
63  L.R.A.  469, 105  Am.  St.  Rep.  229, 
76  S.  W.  394, 77  S.  W.  718 ;  Stote  use 
of  Stansfield  v.  Chesap^ike  &  P. 
Teleph.  Co.  123  Md.  120,  52  L.RJL 
(N.S.)  1170,  91  Atl.  149;  Sheffield 
Co.  V.  Morton,  161  Ala.  153,  49  So. 
772;  20  C.  J.  351;  9  R.  C.  L.  1209; 
Allen  V.  Aroostook  Valley  R.  Co.  115 
Me.  361,  98  Atl.  1027 ;  St  Cartier  v. 
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New  York,  N.  H.  &  H.  R.  Co.  179 
App.  Div.  117, 165  N.  Y.  Supp.  852; 
Pastorello  v.  Stone,  89  Conn.  286, 
93  Atl.  529;  Minneapolis  General 
Electric  Co.  v.  Cronon,  20  L.R.A. 
(N.S.)  816,  92  C,  C.  A.  345,  166 
Fed.  651. 
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NOTE. 


The  duty  to  guard  against  danger 
to  children  by  electric  wires  is  the 
subject  of  the  annotation  following 
Stedwell  v.  City  op  Chicago,  post, 

833. 


JOHN  B.  MCCAFFREY,  by  Next  Friend, 

V. 

CONCORD  ELECTRIC  COMPANY, 

New  Hampshire  Supreme  Court -^  February  1,  1021% 
(_  N.  H.  — ,  114  Atl.  395.) 

Electricity  —  duty  to  insulate  wires  —  injuries  to  trespassing  boy. 

1.  A  boy  who  merely,  as  one  of  the  public,  is  climbing  a  tree  in  a  high- 
way to  reach  a  hornets'  nest,  is  a  trespasser  upon  the  rights  of  the  owner 
of  the  abutting  property,  and  therefore  an  electric  company  running  wires 
through  the  tree  owes  him  no  duty  to  see  that  they  are  properly  insulated. 

[See  note  on  this  question  beginning  on  page  838.] 

Negligence  —  effect  of  expense.  injury  for  failure  to  take  the  necessary 

2.  The  expense  of  what  may  be  nee-  precautions, 

essary  to   prevent  injury  to  others  is  [See  9  R.  C.  L.  1212.] 
not  an  absolute  defense  to  actions  for 

(Peaslee  and  Young,  JJ.,  dissent.) 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Merri- 
mack County  (Branch,  J.)  made'  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  for  which  defendant  was  alleged 
to  be  responsible,  which  resulted  in  a  denial  of  its  motion  for  a  directed 
verdict.     Stistained. 


The  facts  are  stated  in  the  opinion 

Messrs.  Streeter,  Dembnd,  Wood- 
worth,  &  Sulloway  and  William  N. 
Rogers^  for  defendant: 

Defendant   owed    the   plaintiff    no 
duty  with  respect  to  the  condition  of  , 
its  wires. 

Garland  v.  Boston  &  M.  R.  Co.  76  N. 
H.  656,  46  L.R.A.(N.S.)  338,  86  Atl. 
141,  Ann,  Cas.  1913E,  924;  Buch  v. 
Amory  Mfg.  Co.  69  N.  H.  257,  76  Am. 
St  Rep.  163,  44  Atl.  809;  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  75 
N.  H,  73,  18  L.R.A.(N.S.)  939.  70  Atl. 
1082;  15  Cyc.  475;  Clark  v.  Manches-> 
ter,  62  N.  H.  577 ;  Hughes  v.  Boston  & 
M.  R.  Co.  71  N.  H.  279,  93  Am.  St.  Rep. 
518,  61  Atl.  1070;  Clark  v.  Boston  & 
M.  R.  Co.  78  N.  H.  428,  L.R.A.1918A, 
618,  101  Atl.  795;  9  R.  C.  L.  1207; 
Graves  ▼•  Washington  Water  &  P.  Co. 


of  the  court. 

44  Wash.  675,  11  L.R.A.(N.S.)  452,  87 
Pac.  9:i6;  Brown  v.  Panola  Light  &  P. 
Co.  137  Ga.  352,  73  S.  E.  580;  Lapou- 
yade  v.  New  Orleans  R.  &  Light  Co. 
138  La.  237,  70  So.  110,  11  N.  C.  C.  A. 
1063;  O'Gara  v.  Philadelphia  Electric 
Co.  244  Pa.  156,  90  Atl.  529;  Mayfield 
Water  &  Light  Co.  v.  Webb,  129  Ky. 
395,  18  L.R.A.(N.S.)  179,  130  Am.  St. 
Rep.  469,  111  S.  W.  712;  State  use  of 
Stansfield  v.  Chesapeake  &  P.  Teleph. 
Co.  123  Md.  120,  52  L.R.A.(N.S.)  1170, 
91  Atl.  149;  Wetherby  v.  Twin  State 
Gas  Co.  83  Vt.  189,  25  L.R.A.(N.S.) 
1220,  75  Atl.  8,  21  Ann.  Cas.  1092; 
Brubaker  v.  Kansas  City  Electric 
Light  Co.  130  Mo.  App.  439,  110  S.  W. 
12;  Myer  v.  Union  Light,  Heat  &  P.  Co. 
151  Ky.  332.  43  L.R.A.(N.S.)  136,  161 
S.  W.  941 ;  Riedel  v.  West  Jersey  &  S« 
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R.  Co.  177  Fed.  874,  28  L.R.A.(N.S.) 
98,  101  C.  C.  A.  428,  21  Ann.  Cas.  746; 
Minter  v.  San  Diego  Consol.  Gas  &  E. 
Co.  180  Cal.  723,  182  Pac.  749;  Adams 
V.  Bullock,  227  N.  Y.  208,  125  N.  E.  93; 
Chickering  v.  Lincoln  County  Power 
Co.  118  Me.  414,  108  Atl.  460;  Denver 
Consol.  Electric  Co.  v.  Walters,  39 
Colo.  301,  89  Pac.  815;  Wetherby  v. 
Twin  State  Gas  Co.  83  Vt.  189,  25 
L.R.A.(N.S.)  1220,  75  Atl.  8,  21  Ann. 
Cas.  1092. 

There  was  no  competent  evidence 
that  the  defendant  was  negligent  with 
respect  to  the  condition  of  its  wires. 

Southern  R.  Co.  v.  Lewis,  110  Va. 
847,  67  S.  E.  357 ;  3  Labatt,  Mast.  &  S. 
§  940 ;  Ingerson  v.  Grand  Trunk  R.  Co. 
79  N.  H.  — ,  106  Atl.  488 ;  Kingsbury  v. 
Boston  &  M.  R.  Co.  79  N.  H.  — ,  106 
Atl.  642;  Deschenes  v.  Concord  &  M. 
R.  Co.  69  N.  H.  285,  46  Atl.  467 ;  Cur- 
rier V.  Boston  &  M.  R.  Co.  78  N.  H.  586, 
97  Atl.  741;  Vaughan  v.  Boston  &  M. 
R.  Co.  78  N.  H.  615,  103  Atl.  129 ;  Col- 
lins  V.  Hustis,  79  N.  H.  — ,  111  Atl. 
286. 

The  plaintiff  was  guilty  of  contrib* 
utory  negligence. 

Buch  V.  Amory  Mfg.  Co.  69  N.  H. 
257,  76  Am.  St.  Rep.  163,  44  Atl.  809; 
Haertel  v.  Pennsylvania  Light  &  P. 
Co.  219  Pa.  640,  69  Atl.  282;  John- 
ston V.  New  Omaha  Thomson-Houston 
Electric  Light  Co.  78  Neb.  27.  17 
L.R.A.(N.S.)  35,  110  N.  W.  711,  113  N. 
W.  526 ;  Cronin  v.  Columbian  Mfg.  Co. 
75  N.  H.  319,  29  L.R.A.(N.S.)  111.  74 
Atl.  180;  Gahagan  v.  Boston  &  M.  R. 
Co.  70  N.  H.  441,  55  L.R.A.  426,  50  Atl, 
146. 

Messrs.  Marchie  &  Marchie,  for 
plaintiff: 

The  defendant  was  negligent. 

Stevens  v.  United  Gas  &  E.  Co.  73  N. 
H.  159,  70  L.R.A.  119,  60  Atl.  848;  Cur- 
tis, Electricity,  §  512;  Brown  v.  Panola 
Light  &  P.  Co.  137  Ga.  352,  73  S.  E. 
680;  Temple  v.  McComb  City  &  Elec^ 
trie  Light  &  P.  Co.  89  Miss.  1, 11  L.R.A. 
(N.S.)  449,  119  Am.  St.  Rep.  698,  42 
So.  824,  10  Ann.  Cas.  924;  Mullen  v. 
Wilkes-Barre  Gas  &  E.  Co.  38  Pa. 
Super.  Ct.  3,  229  Pa.  54,  77  Atl.  1108; 
Braun  v.  Buffalo  General  Electric  Co. 
200  N.  Y.  484,  34  L.R.A.(N.S.)  1089, 
140  Am.  St.  Rep.  645,  94  N.  E.  206,  21 
Ann.  Cas.  370;  Wolf  v.  Ford,  7  Ohio 
App.  461;  Williams  v.  Springfield  Gaa 
A  E.  Co.  —  Mo.  App.  — ,  187  S.  W.  556 ; 
Thompson  v.  Tilton  Electric  Light  &  P. 
Co.  77  N.  H.  92,  88  Atl.  216;  Minter  v. 
San  Diego  Consol.  Gas  &  E.  Co.  180 


Cal.  723,  182  Pac.  749;  Robertson  ▼• 
Rockland  Light  &  P.  Co.  187  App.  Div. 
720,  176  N.  Y.  Supp.  281 ;  Wetherby  ▼. 
Twin  State  Gas  Co.  83  Vt.  189,  25 
L.R.A.(N.S.)  1220,  75  Atl.  8,  21  Ann. 
Cas.  1092;  Chickering  v.  Lincoln  Pow- 
er Co.  118  Me.  414,  108  Atl.  460; 
Romana  v.  Boston  Elev.  R.  Co.  218 
Mass.  76,  L.R.A.1915A.  510,  105  N.  E. 
598,  Ann.  Cas.  1917A,  893;  Connell  v. 
Keokuk  Electric  R.  &  P.  Co.  131  Iowa, 
622,  109  N.  W.  177;  Shawnee  v.  Cheek, 
41  Okla.227.  51  L.R.A.(N.S.)  672,  137 
Pac.  724,  Ann.  Cas.  1915C,  290 ;  Black- 
burn  v.  Southwest  Missouri  R.  Co.  180 
Mo.  App.  548,  167  S.  W.  457 ;  Logan  v. 
Empire  Dist.  Electric  Co.  99  Kan.  381, 
L.R.A.1917E,  258,  161  Pac.  6.9;  Fair- 
bairn  V.  American  River  Electric  Co. 
179  Cal.  157,  175  Pac.  637;  Kribs  v. 
Jefferson  City  Light,  Heat  &  P.  Co. 

—  Mo.  App.  — ,  199  S.  W.  261,  215  S. 
W.  762. 

PlaintifTs  contributory  negligence 
was  not  conclusively  proved. 

Nawn  V.  Boston  &  M.  R.  Co.  77  N.  H. 
299,  91  Atl.  181;  Chickering  v.  Lincoln 
Power  Co.  118  Me.  414,  108  Atl.  460; 
Williams  v.  Springfield  Gas  &  E.  Co. 

—  Mo.  App.  — ,  187  S.  W.  556;  Jenkins 
V.  Midland  Valley  R.  Co.  134  Ark.  1, 
203  S.  W.  1;  Braun  v.  Buffalo  General 
Electric  Co.  200  N.  Y.  484,  34  L.R.A. 
(N.S.)  1089,  140  Am.  St.  Rep.  645,  94 
N.  E.  206,  21  Ann.  Cas.  370;  Union  P. 
R.  Co.  V.  McDonald,  152  U.  S.  262,  38 
L.  ed.  434,  14  Sup.  Ct  Rep.  619. 

Parsons,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff,  a  boy  of  thirteen 
years,  climbed  a  tree  standing  with- 
in the  highway  limits  of  a  Concord 
street,  in  a  race  with  another  boy 
to  reach  a  hornets'  nest  in  the  tree. 
After  climbing  some  distance  he 
stopped  to  observe  the  progress  of 
his  competitor,  and  while  looking 
downward  raised  his  hand  above  his 
head  and  grasped  the  defendants' 
wire,  passing  through  the  tree  20 
feet  above  the  ground,  and  received 
the  injury  for  which  suit  is  brought. 

There  is  no  evidence  or  suggestion 
that  the  defendants  were  not  right- 
fully occupying  the  place  where 
their  wires  passed,  for  the  transpor- 
tation or  transference  of  electricity 
by  wire.  It  must,  therefore,  be  as- 
sumed that  the  location  of  their 
poles,  the  number  of  their  wires. 
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4Uid  their  height  above  the  ground, 
had  been  fixed  by  governmental  au- 
thority. Pub.  Stat.  chap.  81,  8§  1, 2. 
In  accepting  this  location  tne  de- 
fendants assumed  the  burden  im- 
posed by  §  4  of  the  same  chapter 
that  "no  poles,  structures,  or  wires 
sh&ll  be  so  placed  as  to  interfere 
with  the  safe,  free,  and  convenient 
use  of  any  highway  for  public  trav- 

As  this  duty  is  imposed  upon  the 
defendants  by  statute,  it  is  unnec- 
essary to  refer  to  authorities  declar- 
ing the  obligation  of  those  lawfully 
maintaining  in  public  ways  wires 
for  the  transmission  of  electricity, 
to  exercise  care  for  the  safety  of  the 
traveling  public.    9  R.  C.  L.  1205. 

There  was  evidence  that  it  was 
mechanically  possible,  though  com-' 
mercially  impracticable,  to  insulate 
wires  carrying  the  voltage  these  did 
through  a  tree,  so  that  one  would  not 
be  injured  by  contact  with  them 
while  climbing  the  tree.  The  ex- 
pense of  doing  what  may  be  neces- 
sary to  prevent  injury  to  others  is 
w^irii**.^.^  not  an  absolute  an- 
««eci  off  swer  for  failure  to 

«>pe».e.  ^Q   g^      Philbin  V. 

Marlborough  Electric  Co.  218  Mass. 
394,  397,  105  N.  E.  893.  The  plain- 
tiff, therefore,  had  the  right  to  in- 
voke the  judgment  of  the  jury  if  his 
injury  resulted  from  the  breach  of 
the  defendants'  duty  to  him  as  one 
•of  the  traveling  public.  There  is  no 
contention  that  the  defendants' 
wires  as  maintained  on  the  day  of 
the  injury  interfered  in  any  way 
with  the  ordinary  use  of  the  high- 
way for  public  travel.  There  was 
evidence  that  they  were  not  so  main- 
tained as  to  render  vertical  travel 
through  the  tree  in  the  competitive 
pursuit  of  hometS'  nests,  as  the 
plaintiff  was  engaged  when  injured, 
safe,  free,  or  convenient.  The  plain- 
tiff's injury^  demonstrates  that  use 
of  the  wires*  in  aid  of  such  pursuit 
ivas  extremely  dangerous. 

The  fundamental  question,  there- 
fore, is  whether  the  plaintiff  when 
injured  was  in  the  exercise  of  the 
public  right  of  travel,  so  as  to  claim 
the  protection  of  the  duty  toward 


114   Atl,   S9S.) 

travelers  imposed  by  the  statute 
and  the  common  law.  "Travelers 
have  the  right  to  do  all  acts  reason- 
ably incident  to  a  viatic  use  of  the 
way."  What  acts  are  reasonably 
incident  to  a  proper  use  of  the  high- 
way is  a  question  of  fact.  Lydston 
V.  Rockingham  County  Light  &  P. 
Co.  75  N.  H.  23,  24,  70  Atl.  385,  21 
Ann.  Cas.  1236.  If  the  public  right 
embraces  some  right  in  the  tree,  the 
question  should  at  least  have  been 
left  to  the  jury.  Reasonable  men 
might  conclude  that  traveling  20 
feet  in  a  vertical  direction,  with  no 
purpose  of  onward  progress,  was  not 
making  a  viatic  use  of  the  way.  But 
the  plaintiff,  as  a  member  of  the 
public,  had  no  greater  right  in  the 
tree  than  was  taken  for  public  use. 

"As  the  power  of  public  domain 
is  the  public  power  of  buying  what 
is  necessary  for  public  use,  and  as 
a  piece  of  land,  including  the  fee,  is 
not  taken  by  that  power  when  an 
easement  is  all  the  public  needs,  a 
highway  taken  by  that  power  is  not 
a  public  pasture,  but  a  public  way. 
The  grass  is  a  part  of  the  land,  and, 
with  the  soil  and  rocks,  remains  the 
property  of  the  landowner,  subject 
to  the  public  right  of  way."  Varney 
v.  Manchester,  58  N.  H.  430,  432, 
42  Am.  Rep.  592. 

Trees  by  the  roadside,  unless 
springing  up  fortuitously,  are  plant- 
ed for  shade  or  ornament.  General- 
ly tiiey  are  the  property  of  the 
adjoining  landowner.  In  the  ab- 
sence of  evidence  transferring  the 
title  out  of  him,  it  is  to  be  assumed 
such  trees  are  his  property.  In  him 
is  vested  the  right  of  property  and 
of  beneficial  enjoyment.  The  pub- 
lic has  no  right  to  the  trees,  or  to 
use  them,  even  if  necessarily  re- 
moved, to  construct  or  maintain  the 
way.  For  any  interference  with  his 
possession  or  right  of  possession  in 
such  trees,  the  adjoining  owner  has 
his  'action.  Bigelow  v.  Whitcomb, 
72  N.  H.  473,  65  L.R.A.  676,  57  Atl. 
680;  Baker  v.  Shcphard,  24  N.  H. 
208. 

Assuming  that  climbing  trees  in 
sport — ^utilizing  them  as  a  gym* 
nasium  provided  by  nature — ^is  a 
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reasonable  use  of  a  tree,  such  use  is 
a  part  of  the  beneficial  enjoyment  of 
property  ownership  in  the  tree 
which  was  not  taken  from  the  own- 
er by  the  public.  As  the  public  did 
not  take  from  the  owner  the  poten- 
tiality of  the  tree  for  use  for  gym- 
nastic evolutions,  the  plaintiff,  as 
one  of  the  public,  had  not  the  right 
to  the  personal  enjoyment  of  such 
use.  As  the  evidence  discloses  no 
breach  of  duty  to  the  traveling  pub- 
lic, there  was  no  negligence  toward 

the  plaintiff  as  one 
fitrV„-'fJr™,.«.  of  the  public.    The 

wlrea-ln.fiirl<>a        plamtlfl      ShoWS     nO 

bo;.'*"'*"*"'      Other  relation  to  the 

tree.  He  did  not 
own  the  tree,  or  the  land  on  which 
it  stood,  or  the  lot  adjoining  the 
highway.  There  was  no  evidence  he 
was  climbing  the  tree  in  exercise  of 
the  proprietary  right  of  the  adjoin- 
ing owner,  by  his  request,  or  ex- 
press or  tacit  permission.  He  had 
no  right  in  the  tree  unless  his  in- 
fancy, as  matter  of  law,  gave  him 
the  right  to  go  wherever  his  child- 
ish fancies  might  lead  him.  This 
latter  proposition  appears  to  be  the 
law  in  some  jurisdictions,  but  is  not 
the  rule  here.  Devost  v.  Twin  State 
Gas  &  E.  Co.  79  N.  H.  411,  109  Atl. 
839. 

"An  electric  company  maintain- 
ing a  dangerous  wire  through  or 
near  a  tree  is  bound  to  anticipate 
that  persons  may  lawfully  climb  the 
tree,  and  it  is  required  to  exercise 
care  to  prevent  injury  to  such  per- 
sons from  its  wire."  Curtis,  Elec- 
tricity, §  512. 

Understanding  by  "such  persons" 
persons  who  "may  lawfully  climb  a 
tree,"  this  sentence  correctly  states 
the  law.  The  later  sentence  of  the 
section  quoted  in  the  plaintiff's 
brief,  "The  courts  recognize  that 
children  are  apt  to.  climb  trees,  and 
impose  upon  electric  companies  the 
burden  of  using  due  care  to  keep 
their  wires  insulated  in  places  where 
children,  when  climbing  a  tree,  will 
come  in  contact  with  them,"  can  be 
sustained  as  a  statement  of  law  only 
upon  the  theory  that  children  have 
the  legal  right  to  climb  all  trees  that 


they  are  able  to  climb.  The  cases 
cited  by  the  plaintiff  where,  upon 
facts  substantially  similar  to  the 
present,  recovery  has  been  permit- 
ted, all  stand  upon  the  conclusion, 
upon  one  ground  or  another,  that 
the  climber  was  rightfully  in  the 
tree.  When  such  is  the  fact,  failure 
to  exercise  care  in  the  maintenance 
of  electric  wires  is  evidence  of  a 
breach  of  duty  toward  the  climber, 
if  such  use  of  the  tree  is  reasonably 
to  be  anticipated.  The  cases  cited 
are  rested  either  upon  a  permissive 
right  from  the  owner  of  the  tree 
(Mullen  v.  Wilkes-Barre  Gas  &  E. 
Co.  229  Pa.  57,  77  Atl.  1108),  a  dif- 
ferent  view  of  the  public  right  in 
the  street  (Temple  v.  McComb  Cily 
Electric  Light  &  P.  Co.  89  Miss.  1, 
11  L.R.A.(N.S.)  449,  119  Am.  St 
Rep.  698,  42  So.  874,  10  Ann.  Cas. 
924;  Benton  v.  Public  Serv.  Corp. 
165  N.  C.  354,  81  S.  E.  448)  from 
what  is  here  entertained,  or  the  rule 
which  was  rejected  in  this  state  in 
Frost  V.  Eastern  R.  Co.  64  N.  H. 
220, 10  Am.  St.  Rep.  396,  9  Atl.  790. 
If  the  manner  in  which  the  defend- 
ants maintained  their  wires  was  a 
breach  of  duty  owed  by  them  to  any 
.  who  might  rightfully  climb  the  tree, 
such  persons  would  have  an  action 
for  their  injury.  See  Philbin  v. 
Marlborough  Electric  Co.  218  Mass. 
894,  105  N.  E.  893 ;  McCrea  v.  Bev- 
erly Gas  &  E.  Co.  216  Mass.  495, 104 
N.  E.  365.  In  these  cases  the  par- 
ties injured  were  lawfully  engaged 
in  removing  moth  nests,  and  climbed 
the  trees  for  that  purpose.  But  the 
failure  of  the  defendants  to  use  care 
which  might  render  them  liable  for 
injury  to  those  lawfully  in  proxim- 
ity to  their  wires  does  not  create 
liability  as  to  those  there  without 
right.  Garland  v.  Boston  &  M.  R. 
Co.  76  N.  H.  556,  46  L.R.A.(N.S.) 
338,  86  Atl.  141,  Ann.  Cas.  1913E, 
924. 

It  is  argued  that,  if  the  plaintiff 
was  a  trespasser  as  against  the  own- 
er of  the  adjoining  lot,  he  was  not 
a  trespasser  as  against  the  defend- 
ants. This  argument  overlooks  the 
legal  location  of  the  defendants' 
wires  through  the  tree.    So  much  of 
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the  public  right  of  way  as  was  rea- 
sonably necessary  for  the  defend- 
ants' use  had  been  assigned  to  them. 
Any  unauthorized  interference  with 
that  right  was  a  wrong  against 
them.  If  the  plaintiff's  attempt  to 
use  the  wire  as  an  aid  in  climbing 
had  resulted  in  property  loss  or  oth- 
er damage  to  them,  instead  of  a 
personal  injury  to  himself,  they 
would  have  had  an  action  against 
him  for  the  damage.  Buch  v.  Am- 
ory  Mfg.  Co.  69  N.  H.  257,  261,  76 
Am.  St.  Rep.  163,  44  Atl.  809.  In 
Daltry  v.  Media  Electric  Light,  Heat 
&  P.  Co.  208  Pa.  403,  57  Atl.  833, 
the  defendants  had  no  possession,  or 
right  of  possession,  of  the  premises 
where  their  wires  caused  injury  to 
another  trespasser.  In  Thompson  v. 
Tilton  Electric  Light  &  P.  Co.  77  N. 
H.  92,  88  Atl.  216,  the  defendants' 
pole  wad  in  the  highway  without 
right,  while  there  was  evidence  the 
plaintiff  was  making  a  viatic  use  of 
the  way.  Vamey  v.  Manchester,  58 
N.  H.  430,  42  Am.  Rep.  592 ;  Devost 
V.  Twin  State  Gas  &  E.  Co.  79  N.  H. 
411,  109  Atl.  839.  Neither  case  is 
an  authority  upon  the  facts  now  pre- 
sented. The  defendants,  as  lawful 
occupants  of  the  tree,  owed  no  duty 
to  a  trespasser  or  bare  licensee 
greater  than  that  owed  by  the  owner 
of  the  tree.  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Martin,  116  Ky.  554, 
63  L.R.A.  469, 105  Am.  St.  Rep.  229, 
76  S.  W.  394,  77  S.  W.  718;  Mc- 
Caughna  v.  Owosso  &  C.  Electric 
Co.  129  Mich.  407,  95  Am.  St.  Rep. 
441,  89  N.  W.  73 ;  Hector  v.  Boston 
Electric  Light  Co.  161  Mass.  658,  25 
L.R.A.  554,  37  N.  E.  773,  15  Am. 
Neg.  Cas.  714;  note  in  3  L.R.A. 
(N.S.)  988.  The  defendants  were 
not  bound  to  anticipate  "chance  or 
casual  trespass"  on  the  tree.  Gar* 
land  v.  Boston  &  M.  R.  Co.  76  N.  H. 
556,  567,  46  L.R.A.(N.S.)  338,  86 
AU.  141,  Ann.  Cas.  1913E,  924. 

Though  there  was  evidence  chil- 
dren played  about  the  tree,  and  had 
climbed  into  it,  there  was  no  evi- 
dence this  practice  had  been  brought 
to  the  laiowledge  of  the  defendants. 
As  to  them,  the  case  stands  upon  the 
general  propensity  of  boys  to  climb 
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trees.  The  burden  of  making  safe 
playgrounds  of  each  of  the  many 
trees  in  the  city  through-  which  their 
wires  passed,  which  it  was  possible 
for  boys  to  climb,  cannot  reasonably 
be  placed  upon  the  defendants  mere- 
ly because  of  the  general  propensity 
of  boys  to  climb.  Proof  that,  with 
knowledge  that  children  or  other 
persons  were  in  the  habit  of  assem- 
bling near  their  wires,  and  that  the 
defendants  continued  to  charge 
them  with  electricity  without  talc- 
ing precautions  for  the  protection  of 
those  whose  safety  was  thereby  en- 
dangered, might  present  a  case  of 
active  intervention,  which  is  not  dis- 
closed by  the  evidence  now  before 
the  court. 

As  the  evidence  stands,  there  was 
nothing  for  the  jury. 

Exception  sustained. 

Verdict  and  judgment  for  the  de- 
fendants. 

Peaslee,  J.,  was  absent. 

Young,  J.,  dissents. 

The  others  concur. 

On   rehearing.   Walker,   J.,   was 

absent. 

Parsons,  Ch.  J.,  and  Plommer,  J., 
are  of  opinion  that  the  former  result 
should  be  affirmed. 

Peaslee,  J.,  dissenting : 

The  case  is  barren  of  evidence  as 
to  what  right  either  the  plaintiff  or 
the  defendant  had  in  or  near  the 
tree,  and  the  motions  to  take  the 
case  from  the  jury  might  be  dis- 
posed of  upon  the  ground  that,  upon 
the  evidence,  it  could  be  found  that 
neither  had  rights  superior  to  the 
other.  Thompson  v.  Tilton  Electric 
Light  &  P.  Co.  77  N.  H.  92,  88  Atl. 
216.  A  grant  of  an  easement  to 
maintain  the  wires  cannot  be  pre- 
sumed from  the  evidence  of  user  for 
twenty  years.  Pub.  Stat.  chap.  81, 
§  17.  But  the  course  of  the  trial  and 
the  exceptions  to  the  charge  make  it 
necessary  to  consider  other  aspects 
of  the  case. 

The  argument  here  has  been 
largely  from  the  standpoint  that  the 
plaintiff  was  a  trespasser  in  the 
tree.  It  is  to  be  noted  at  the  outset 
that  such  a  trespass  would  not  be  a 
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wrong  against  the  defendant. 
Thompson  v.  Tilton  Electric  Light 
&  P.  Co.  supra;  Fitzpatrick  v.  Pen- 
field,  267  Pa.  564,  109  Atl.  653.  If 
the  plaintiff's  climbing  the  tree  was 
a  wrongful  act  as  against  the  owner 
of  the  tree,  it  would  not  put  the 
plaintiff  in  the  position  of  a  wrong- 
doer in  the  suit  against  this  defend* 
ant.  Wilson  v.  American  Bridge  Co. 
74  App.  Div.  596,  77  N.  Y.  Supp. 
820.  The  wrongfulness  of  the  plain- 
tiff's entry  upon  the  locus  would,  at 
most,  be  material  here  only  as  one 
of  the  circumstances  bearing  upon 
the  question  whether  the  defendant 
ought  to  have  anticipated  his  pres- 
ence. Felch  V.  Concord  R.  Co.  6p  N. 
H.  318,  29  Atl.  557. 

The  claim  that  the  defendant  had 
such  an  exclusive  right  to  the  space 
occupied  by  its  wires  that  any  con- 
tact with  them  was  wrongful,  as 
matter  of  law,  is  not  in  accord  with 
the  authorities  in  this,  jurisdiction. 

"The  instruction  that  'the  plain- 
tiff's intestate  had  no  right  to  touch 
the  wire  of  the  defendant  company, 
unless  it  interfered  with  his  pas- 
:8age  along  the  highway,'  amounts  to 
ruling  as  a  matter  of  law  upon  a 
'question  of  fact.  The  question  was 
to  be  settled  by  the  application  of 
the  doctrine  of  reasonable  use,  and 
the  instruction  was  rightly  refused." 
Lydston  v.  Rockingham  County 
Xight  &  P.  Co.  75  N.  H.  23,  26,  70 
Atl.  387, 21  Ann.  Cas.  1236. 

The  fact  that  the  wires  were 
maintained  under  some  legal  right 
does  not  necessarily  exonerate  the 
defendant  from  liability  to  one  who 
casually  comes  in  contact  with  them. 
Philbin  v.  Marlborough  Electric  Co. 
^18  Mass.  394,  105  N.  E.  893.  The 
right  conferred  upon  the  defendant 
was  merely  to  maintain  the  wires  in 
a  reasonable  way. 

Much  stress  is  put  upon  the  fact 
that  the  defendant's  superintendent 
testified  that  he  had  no  knowledge 
that  boys  were  in  the  habit  of 
climbing  there,  and  that  there  was 
no  direct  testimony  that  any  em- 
ployee of  the  defendant  knew  the 
fact.  Assuming  that  upon  all  the 
evidence  in  the  case  it  could  not  be 


found  that  the  defendant  had  knowl- 
edge of  the  situation,  its  freedom 
from  fault  is  not  necessarily  estab- 
lished. 

In  the  exercise  of  the  easement 
assumed  to  have  been  granted  to  it, 
the  defendant  was  bound  to  do  all 
that  a  reasonable  man  would,  to  pro- 
tect the  rights  of  others.  This  is 
the  common-law  rule,  and  the  stat- 
ute provides  that  the  company  shall 
"be  responsible  directly  to  any  party 
receiving  injury  in  his  person  or 
estate  from  the  wires  or  their  sup- 
ports, or  from  the  use  thereof  by  the 
proprietors."  Pub.  Stat.  chap.  81, 
§16. 

Merely  looking  at  the  tree  and  its 
surroundings  might  not  be  enough. 
In  view  of  the  known  propensity  of 
boys  to  climb  trees  in  the  highway, 
frequently  with  the  tacit  assent  of 
the  owner  of  the  adjoining  land,  and 
of  the  fact  that  in  any  event  it  was 
not  an  invasion  of  the  defendant's 
rights,  it  was  for  the  jury  to  say 
whether  the  defendant  was  not  un- 
der a  duty  to  make  inquiries  and  in- 
form itself  as  to  the  situation. 
Davis  v.  Boston  &  M.  R.  Co.  70  N. 
H.  519, 522,  49  Atl.  108. 

The  defendant's  ignorance  does 
not  necessarily  excuse  it.  In  Brown 
v.  Boston  &  M.  R.  Co.  73  N.  H.  668, 
64  Atl.  194,  it  was  held  upon  most 
thorough  consideration  that  the  de- 
fendant might  be  liable  if  it  ''failed 
to  exercise  due  care  to  discover  her 
presence  in  such  a  situation,  when 
circumstances  existed  which  would 
put  a  person  of  average  prudence 
upon  inquiry." 

The  same  rule  was  applied  in 
earlier  and  later  cases.  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  75 
N.  H.  73,  76,  et  seq.,  18  L.R.A. 
(N.S.)  939,  70  Atl.  1082. 

It  is  true  that  when  there  is  no 
relationship  there  is  no  duty,  and 
that  the  landowner  bears  no  relation 
to  casual  and  unknown  trespassers. 
Garland  v.  Boston  &  M.  R.  Co.  76 
N.  H.  556,  46  L.R.A.(N.S.)  338,  86 
Atl.  141,  Ann.  Cas.  1913E,  924. 
But  whenever  there  is  evidence  that 
the  trespass  was  known,  or  would 
have  been  if  reasonable  care  had 
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been  used  to  discover  it»  a  relation 
exists,  and  a  duty  is  imposed.  The 
rule  of  reasonable  conduct  is  applied 
in  this  jurisdiction  not  only  to  regu- 
late conduct  when  the  relation  of 
the  parties  is  otherwise  fully  estab- 
lished, but  also  to  show  the  extent 
of  an  existing  relation.  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  su- 
pra. It  is  a  reasonable  rule  because 
it  only  calls  for  reasonable  conduct. 
It  does  not  apply  to  cases  where  the 
defendant  had  no  knowledge  of  facts 
which  would  put  him  upon  inquiry 
concerning  the  plaintiff,  or  his  class. 
The  obvious  reason  is  that  such  a 
rule  would  impose  a  duty  towards 
an  entire  stranger.  Garland  v.  Bos- 
ton &  M.  R.  Co.  supra. 

The  propensity  of  boys  to  play  in 
the  street  and  to  climb  trees  (espe- 
cially where  the  adjacent  land  is 
unoccupied)  is  a  matter  of  common 
knowledge.  It  would  not  be  unrea- 
sonable, therefore,  to  conclude  that 
the  defendant  ought,  at  least,  to 
have  maintained  such  oversight  of 
its  lines  as  would  have  informed  it 
that  this  probable  occurrence  was  a 
frequently  accomplished  fact  at  this 
place.  This  is  not  a  case  of  intru- 
sion upon  the  defendant's  premises, 
or  of  going  where  no  one  would  be 
oxpected  to  go.  From  facts  like 
those  here  presented,  a  relation  may 
he  found  to  exist  whereby  the  de- 
fendant is  charged  with  knowledfre 
of  all  that  reasonable  inquiry  would 
have  disclosed.  Minot  v.  Boston  & 
M.  R.  Co.  73  N.  H.  317,  321,  61  AtL 
509. 

This  conclusion  does  not  infringe 
upon  the  established  rule  as  to  non- 
liability to  a  trespasser  for  the  mere 
condition  of  premises.  That  rule  is 
said  to  be  that,  if  the  owners  "let 
liim  entirely  alone,"  they  are  not  an- 
swerable. Buch  V.  Amory  Mfg.  Co. 
«9  N.  H.  257,  260,  76  Am.  St.  Rep. 
163,  44  Atl.  809.  This  rule  is  based 
upon  the  argument  that  to  impose  li- 
ability under  such  circumstances 
would  unreasonably  limit  the  use  of 
property.  Frost  v.  Eastern  R.  Co. 
«4  N.  H.  220, 10  Am.  St.  Rep.  396,  9 
Atl.  790;  Hobbs  v.  George  W. 
Blanchard  &  Sons  Co.  supra.    It  ap- 
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plies  both  to  cases  where  there  is  no 
relation  (the  chance  or  casual  tres- 
passer instances)  and  also  to  those 
where  there  was  reason  to  antic- 
ipate that  a  trespass  would  there- 
after occur.  There  is  a  relation  in 
the  latter  case,  and  the  landowner  is 
liable  if  he  unreasonably  sets  a  trap 
for  the  prospective  invader.  Burr  ill 
V.  Alexander,  75  N.  H.  554,  78  Atl. 
618.  The  reason  he  owes  no  duty  in 
respect  to  mere  negligence  as  to  the 
condition  of  premises  is  not  the  lack 
of  some  sort  of  relation  between  the 
parties,  but  the  common-sense  prop- 
osition that  to  impose  such  a  duty 
would  be  unreasonable.  The  limit 
of  responsibility  is  established  as  it 
is  in  this  jurisdiction  for  the  reason 
suggested  in  another  connection  in 
Cavanaugh  v.  Boston  &  M.  R.  Co.  76 
N.  H.  68,  72,  79  Atl.  694 :  "The  real 
foundation  for  the  rule  is  merely  its 
fundamental  justice  and  reasonable- 
ness." ^ 

Liability  was  denied  in  the  Buch 
Case,  and  in  others  both  before  and 
since,  solely  upon  the  ground  that 
the  defendant  took  no  action  after 
the  trespassing  plaintiff's  presence 
was  known  or  ought  to  have  been. 
The  rule  has  been  consistently  ap- 
plied and  strictly  limited.  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  75 
N.  H.  73,  18  L.R.A.(N.S.)  939,  70 
Atl.  1082.  If,  in  Frost  v.  Eastern  R. 
Co.  64  N.  H.  220,  10  Am.  St.  Rep. 
396,  9  Atl.  790,  the  accident  had 
been  caused  by  the  defendant's  op- 
eration of  the  turntable  without  a 
reasonable  lookout  for  children,  who 
habitually  played  there,  a  very  dif- 
ferent case  would  have  been  present- 
ed. Duggan  V.  Boston  &  M.  R.  Co. 
74  N.  H.  250,  66  Atl.  829. 

The  assertion  sometimes  made 
that  children  are  here  denied  rights 
which  would  be  accorded  to  an  adult 
is  contrary  to  the  fact.  Liability  is 
denied  in  each  instance,  not  because 
the  landowner  is  not  charged  with 
knowledge,  but  because  the  knowl- 
edge imposes  no  duty  to  prepare  the 
premises  for  future  trespassers.  It 
is  not  an  unequal  rule,  nor  does  it 
imply    that    a    landowner    is    not 
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chargeable  with  knowledge  of  child- 
ish propensities. 

The  fact  that  the  condition  of 
premises  will  hereafter  attract  chil- 
dren thereto  is  not  enough  in  this 
jurisdiction  to  prove  such  a  relation- 
ship as  establishes  a  duty  to  exer- 
cise care  in  one's  present  actions. 
Devost  V.  Twin  State  Gas  &  E.  Co. 
79  N.  H.  411,  109  Atl.  839.  But  the 
fact  that  for  any  reason  (or  for  no 
reason)  they  are  already  upon  the 
premises  may  impose  such  a  duty  as 
to  the  subsequent  acts  of  the  land- 
owner. The  mere  maintenance  of 
an  immobile  "attractive  nuisance" 
does  not  make  out  a  case  for  the  at- 
tracted infant  trespasser  under  our 
law.  But  the  continued  existence  of 
the  attraction  may  prove  that  the 
defendant  ought  to  Imow  that  prob- 
ably children  have  already  been  at- 
tracted to  it;  and,  if  the  imputation 
of  such  knowledge  is  found  reason- 
able in  fact,  the  relation  imposing  a 
duty  to  use  care  towards , them  in 
one's  future  action  is  also  proved. 
It  is  the  existence  of  the  attraction, 
to  the  defendant's  knowledge,  rather 
than  the  fact  that  the  defendant 
maintains  it,  that  is  of  importance. 

It  is  true  that  the  license  assumed 
by  children  because  of  their  lack  of 
matured  sense  of  responsibility,  or 
appreciation  of  legal  rights,  does  not 
create  for  them  a  right  to  invade 
the  property  of  another.  But  when, 
as  here,  the  issue  is  what  past  oc- 
currences one  ought,  as  matter  of 
fact,  reasonably  to  apprehend,  there 
is  no  satisfactory  ground  upon 
which  the  natural  instincts  and  pro- 
pensities of  children  can  be  ignored. 
Wilson  V.  American  Bridge  Co.  74 
App.  Div.  596,  77  N.  Y.  Supp.  820. 

In  other  aspects  of  the  law  as  to 
reasonable  conduct,  it  is  uniformly 
held  that  the  attributes  of  children 
are  to  be  taken  into  account  in  de- 
termining whether  one's  conduct 
toward  them  measured  up  to  the  le- 
gal standard.  Like  consideration  is 
to  be  given  when  their  conduct,  com- 
prehension, or  responsibility  is  in- 
volved. 

The  immaturity  of  judgment  inci- 
dent to  youth  must  be  taken  into 


account  by  an  employer.  Richard- 
son V.  Adams,  77  N.  H.  571,  94  Atl. 
967.  In  determining  the  reason- 
ableness of  the  conduct  of  a  land- 
owner towards  his  licensees  or  in- 
vitees, the  fact  that  because  they 
were  children  they  would  probably 
indulge  childish  proclivities  "might 
reasonably  have  been  foreseen.'* 
Hobbs  V.  George  W.  Blanchard  & 
Sons  Co.  75  N.  H.,73,  83,  18  L.R.A. 
(N.S.)  939,  70  Atl.  1088.  The  com- 
mon  knowledge  that  a  boy  of  four- 
teen is  less  likely  to  be  cautious  and 
apprehensive  for  his  own  safety 
than  ordinary  men,  and  his  immatu- 
rity of  judgment,  warrant  a  find- 
ing that  he  did  not  understand  as 
an  adult  would.  Lane  v.  Manches- 
ter Mills,  75  N.  H.  102,  71  Atl.  629. 
The  master's  duty  is  to  be  deter- 
mined in  view  of  these  facts.  Id. 
That  a  child  needs  instruction  or 
warning  of  the  dangers  incident  to 
machinery  may  be  found  from  the 
fact  that  he  is  a  child.  Driscoll  v. 
Rolfe,  75  N.  H.  586,  71  Ati.  379. 
The  jury  may  consider  the  plain- 
tiff's age  as  bearing  upon  his  under- 
standing the  risks  of  his  employ- 
'ment.  Disalets  v.  International 
Paper  Co.  74  N.  H.  440,  69  Atl.  263 ; 
Goodale  v.  York,  74  N.  H.  454,  69 
Atl.  525 ;  Slack  v.  Carter,  72  N.  H. 
267,  56  Atl.  316.  The  incapacity  of 
young  children  to  use  care  is  taken 
judicial  notice  of  as»an  incontrovert- 
ible fact.  Bisaillon  v.  Blood,  64  N. 
H.  565,  15  Atl.  147.  In  the  case  of 
older  children,  their  youthful  inca- 
pacity is  for  the  jury  to  consider 
upon  this  issue.  Duggan  v.  Boston 
&  M.  R.  Co.  74  N.  H.  250,  66  Atl. 
829 ;  Felch  v.  Concord  R.  Co.  66  N. 
H.  318,  29  Atl.  557. 

Applying  the  well-established 
principle  that  one  must  apprehend 
the  ordinary  conduct  of  children,  the 
case  comes  well  within  the  decisions 
upon  the  issue  of  the  defendant's 
knowledge.  The  habit  of  passen- 
gers to  take  a  short  cut  is  evidence 
that  the  railroad  ought  to  know  that 
they  will  do  so  in  the  future. 
Brown  v.  Boston  &  M.  R.  Co.  73  N. 
H.  568,  64  Atl.  194.  Common 
knowledge    that    pisople    naturally 


MCCAFFREY  v.  CONCORD  ELECTRIC  CO. 


821 


(~  If,  H,  —, 

congregate  at  a  passenger  station  is 
a  sufficient  foundation  for  a  finding 
that  the  railroad  ought  to  have 
known  of  the  plaintiff's  presence 
there.  Davis  v.  Boston  &  M.  R.  Co. 
70  N.  H.  519,  49  Atl.  108.  Past  use 
of  a  path  is  evidence  that  the  de- 
fendants ought  to  know  it  is  in  use 
at  the  present  time.  Minot  v.  Bos- 
ton &  M.  R.  Co.  73  N.  H.  317,  321,  61 
Atl.  509 ;  Mitchell  v.  Boston  &  M.  R. 
Co.  68  N.  H.  96,  34  Atl.  674.  The 
habit  of  trespassing  children  to  use 
a  railroad  crossing  as  a  playground 
warrants  a  finding  that  the  railroad 
was  chargeable  with  knowledge  of 
their  presence  upon  a  certain  occa- 
sion. Duggan  V.  Boston  &  M.  R.  Co. 
74  N.  H.  250,  66  Atl.  829.  The  land- 
owner's duty  to  anticipate  the  pres- 
ence of  habitual  trespassers  upon 
his  premises  is  recognized  in  many 
other  cases.  Shea  v.  Concord  &  M. 
R.  Co.  69  N.  H.  361,  41  Atl.  774; 
Myers  v.  Boston  &  M.  R.  Co.  72  N. 
H.  175,  55  Atl.  892,  15  Am.  Neg. 
Rep.  119;  Carney  v.  Concord  Street 
R.  Co.  72  N.  H.  364,  370,  57  Atl. 
218 ;  Madden  v.  Boston  &  M.  R.  Co. 
76  N.  H.  379,  39  L.R.A.(N.S.)  1058, 
83  Atl.  129 ;  Nappi  v.  Grand  Trunk 
R.  Co.  78  N.  H.  261,  99  Atl.  185. 

No  sound  reason  appears  for  dis- 
tinguishing the  above  cases  from 
the  present  one.  They  plainly  es- 
tablish the  rule  that  there  may  be 
a  duty  to  apprehend  that  certain 
acts  have  been  done,  although  those 
acts  are,  in  a  sense,  unlawful.  The 
illegality  of  the  act  is  a  reason  for 
not  apprehending  it ;  but  it  is  not  a 
conclusive  reason,  and  may  be  out- 
weighed by  the  other  circumstances 
of  the  case. 

And,  aside  from  the  commonly 
known  facts  as  to  childish  instincts 
and  proclivities,  there  appears  in  the 
present  case  the  added  fact  that  the 
boys'  use  of  the  tree  had  been  fre- 
quent enough  to  be  known  to  the 
neighbors  for  several  years.  Upon 
this  evidence  alone  it  is  impossible 
to  distinguish  this  feature  of  the 
case  from  Duggan  v.  Boston  &  M.  R. 
Co.  supra. 

The  question  remains  whether  the 
transmission  of  electric  current  by 
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means  of  these  wires  was  active  in-« 
tervention.  What  conduct  comes 
within  this  class  was  argued  with 
great  elaboration  in  Davis  v.  Boston 
&  M.  R.  Co.  70  N.  H.  519,  520,  49 
Atl.  109.  It  is  there  said  that  it  is 
immaterial  "whether  the  blow 
.  .  .  was  struck  by  the  landown- 
er's hand  or  by  a  locomotive  or  sta- 
tionary machine  under  his  control; 
for  if  the  machine  is  under  his  con- 
trol it  only  acts  through  him,  and  its 
acts  are  his.  This  is  a  rule  of  uni- 
versal application.'* 

The  statement  in  Buch  v.  Amory 
Mfg.  Co.  69  N.  H.  257,  262,  76  Am. 
St.  Rep.  163,  44  Atl.  811,  that  "dan- 
gers from  machinery  in  motion  in 
the  ordinary  course  of  business  can- 
not be  distinguished  from  that  aris- 
ing from  a  well,  pit,  open  scuttle,  or 
other  stationary  object,"  was  made 
in  speaking  of  a  situation  where 
machinery  was  already  in  motion 
when  the  trespass  first  occurred. 
Its  logic  would  extend  to  cases 
where  locomotives  are  already  mov- 
ing; but  its  application  to  such  sit- 
uations was  denied  by  the  later  deci- 
sion in  Davis  v.  Boston  &  M.  R.  Co. 
supra.  And  it  is  difficult  to  perceive 
where  a  distinction,  as  matter  of 
law,  as  contrasted  with  an  inference 
of  fact  as  to  reasonable  conduct, 
can  be  drawn  between  stopping  a 
set  of  revolving  cards,  checking  the 
speed  of  a  moving  train,  or  turning 
aside  the  blow  from  a  descending 
ax.  The  true  distinction  is  between 
things  which  are  static,  and  acts 
which  are  dynamic  within  the  par- 
ty's control. 

The  fact  that  the  act  setting  the 
force  in  motion  was  performed  at  a 
point  distant  from  the  scene  of  the 
accident  does  not  relieve  the  defend- 
ant from  responsibility.  If  it  had 
habitually  discharged  bullets  from 
a  high-powered  rifle  through  the 
branches  of  this  tree,  it  would  not 
be  an  excuse,  as  matter  of  law,  to 
show  that  the  discharge  was  from 
a  point  a  mile  distant,  or  that  the 
firing  was  practically  continuous. 

The  test  stated  in  Duggan  v.  Bos- 
ton &  M.  R.  Co.  74  N.  H.  250,  251, 
66    Atl.    830,    is   applicable   here: 
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•"The  question  whether  there  was 
any  evidence  from  which  it  could  be 
found  the  defendants  were  negligent 
resolves  itself  into  the  question 
whether  or  not  it  can  be  said  as  a 
matter  of  law  that  the  ordinary  man 
is  accustomed  to  run  a  train  at  a 
speed  of  50  miles  an  hour,  over  a 
grade  crossing  on.  which  he  knows 
small  children  may  be  playing,  with- 
out doing  anything  to  determine 
whether  there  are  any  children  on 
it  until  he  is  so  close  to  it  that  he  can 
do  nothing  to  prevent  an  accident/' 

So,  in  this  case,  the  question  for 
the  jury  was  whether  the  average 
man  would  continue  to  use  these 
wires  to  transmit  a  dangerous  cur- 
rent of  electricity  through  the  limbs 
of  a  tree,  if  it  was  found  to  be 
chargeable  with  knowledge  that 
boys  might  be  climbing  there,  with- 
out making  a  reasonable  effort  to 
protect  them  or  to  warn  them  of  the 
danger.  There  was  sufficient  evi- 
dence to  warrant  the  submission  of 
the  case  to  the  jury  upon  this 
ground. 

The  question  of  active  interven- 
tion was  not  considered  in  Devost  v. 
Twin  State  Gas  &  E.  Co.  79  N.  H. 
411,  109  Atl.  839.  In  the  opinion  it 
is  stated  to  have  been  conceded  that 
if  the  plaintiff  was  a  trespasser  the 
city  owed  him  no  duly;  and  as  it 
was  concluded  that  such  was  his 
status  a  judgment  was  ordered  for 
the  defendants.  In  Lavoie  v.  Nash- 
ua Gummed  &  Coated  Paper  Co.  79 
N.  H.  97,  105  Atl.  4,  recovery  upon 
this  ground  was  denied,  because 
there  was  no  evidence  of  a  negligent 
failure  to  know  of  the  child's  pres- 
ence. 

The  exception  to  the  charge  be- 
cause it  submitted  the  question 
whether  the  defendant  ought  to 
have  anticipated  the  plaintiff's  pres- 
ence is  disposed  of  by  what  has  been 
said  upon  the  motions  to  take  the 
case  from  the  jury.  The  charge  is 
also  excepted  to  as  giving  the  jury 
to  understand  that,  as  against  the 
defendant,  the  plaintiff  was  right- 
fully in  the  tree,  and  not  a  trespass- 
er or  mere  licensee.  The  charge 
does  not  appear  to  be  open  to  such 


interpretation,  but,  if  it  is,  there 
was  no  error.  The  exception  relates 
solely  to  the  question  of  the  rightful- 
ness of  the  plaintiff's  presence  in  the 
tree.  It  is  not  claimed  that  the  jury 
were  instructed  that  the  plaintiff 
had  rights  superior  to  the  defend- 
ant's. The  objection  is  to  permit- 
ting the  jury  to  act  upon  the  hypoth- 
esis that  each  party  was  legally  at 
the  point  of  contact. 

It  is  assumed  that  the  defendant 
lawfully  strung  its  wires  at  the 
place  of  the  accident,  but  there  is  no 
evidence  or  claim  that  it  had  any 
other  or  further  right  in  the  prem«* 
ises.  The  only  direct  evidence 
touching  title  to  the  tree  was  that 
the  plaintiff's  father  did  not  own  the 
adjacent  lot;  and  the  only  evidence 
of  possession  was  that  the  plaintiff 
and  his  associates  used  it  for  a  play- 
ground. In  this  state  of  the  case  the 
plaintiff  was  not  required  to  produce 
evidence  of  title  or  of  a  license  from 
the  owner.  As  against  those  having 
no  title  or  right  of  possession,  his 
own  possessory  right  was  complete, 
and  for  any  infringement  upon  it  by 
strangers  to  that  right  he  has  his 
legal  remedy. 

Cases  involving  claims  against 
property  owners  by  their  alleged  li- 
censee are  not  in  point  here.  A» 
against  one  showing  a  superior  title,, 
the  party  having  bare  possession 
has  no  standing;  but  as  against 
strangers  he  has  his  action.  Jen* 
kins  V.  Palmer,  72  N.  H.  592,  58  Atl. 
42 ;  Fowler  v.  Owen,  68  N.  H.  270^ 
73  Am.  St.  Rep.  588,  39  Atl.  329; 
Barstow  v.  Sprague,  40  N.  H.  27.  If 
the  defendant  interfered  directly 
with  his  possession,  he  could  main- 
tain trespass.  Darling  v.  Newport 
Electric  Light  Co.  74  N.  H.  515,  69 
Atl.  885.  If  it  did  so  indirectly,  by 
careless  management  of  its  wires, 
he  has  his  own  action  in  case. 

It  is  also  insisted  that,  even  if  a 
duty  to  the  plaintiff  was  established, 
there  was  no  evidence  of  the  defend- 
ant's fault.  It  appeared  that  it  is 
possible  to  pi^)vide  an  insulation 
which  would  make  contact  with  the 
wires  comparatively  harmless.  The 
fact  that  it  would  be  very  expensive 


McCaffrey  v.  concord  electric  co. 


(—  y.  B.  — , 

does  not  8how»  as  matter  of  law, 
that  it  is  unreasonable  to  demand  its 
use.  Philbin  v.  Marlborough  Elec- 
tric Co;  218  Mass.  394,  105  N.  E. 
893.  Even  if  it  were  conceded  that 
the  expense  of  such  protection  would 
be  practically  prohibitive,  no  reason 
appears  why  a  warning  sign,  calling 
attention  to  the  invisible  danger, 
should  not  have  been  posted  upon 
the  tree.  The  plaintiff  testified  tiiat 
he  did  not  suppose  the  wires  carried 
a  dangerous  current ;  and  it  is  a  fair 
inference  that,  if  he  had  been 
warned,  the  accident  would  not  have 
occurred. 

The  claim  that  it  conclusively  ap- 
peared that  the  plaintiff  was  guilty 
of  contributory  negligence  is  not 
well  founded.  He  testified,  in  sub- 
stance, that  he  knew  there  were 
wires  running  through  the  tree,  but 
that  he  understood  they  carried  only 
a  low  voltage,  such  as  would  give 
him  a  harmless  shock.  He  under- 
stood that  the  wires  were  not  dan- 
firerous.    It  is  not  a  case  of  failure  to 
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think  of  a  known  danger  (Cronin  v. 
Columbian  Mfg.  Co.  75  N.  H.  819, 29 
L.R.A.(N.S.)  Ill,  74  Atl.  180),  but 
of  a  mistake  as  to  the  existence  of 
danger  (Hurlburt  v.  Nashua  Mfg. 
Co.  76  N.  H.  469,  84  Atl.  41) .  Upon 
such  facts  it  is  not  unreasonable  to 
conclude  that  the  plaintiff  acted  as 
the  average  person  might.  One 
may  be  reasonably  prudent  in  fail- 
ing to  take  thought  to  avoid  contact 
with  a  nonpoisonous  serpent,  though 
his  conduct  would  be  grossly  negli- 
gent if  he  knew  the  creature  was  a 
rattlesnake. 

Exceptions  should  be  overruled. 

Youngy  J.,  concurs  in  the  forego- 
ing opinion. 


NOTE. 

The  duty  to  guard  against  danger 
to  children  by  electric  wires  is  treated 
in  the  annotation  following  Stedwell 
v.  Chicago,  post,  833. 


BENZION  HELLER,  Admr.,  etc.,  of  Max  Heller,  Deceased,  Plff.  in  Err.,. 

V. 

NEW  YORK,  NEW  HAVEN,  &  HARTFORD  RAILROAD  COMPANY. 

United  States  CircuU  Court  of  Appeals,  Second  Circuit^ March  2f  1920. 

(265  Fed.  192.) 

Negligence  —  exposed  electric  wire  —  presence  of  children. 

1.  A  railroad  company  which  ought  reasonably  to  have  anticipated  that 
children  would  resort  to  a  bridge  abutment  near  which  it  has  strung  a 
high-power  electric  wire,  and  that,  if  they  did,  they  would  be  likely  to  be 
injured,  will  be  negligent  in  maintaining  the  wire  in  an  exposed  condition. 

[See  note  on  this  question  beginning  on  page  833.] 


Definition  —  trespasser. 

2.  A  trespasser  is  one  who  goes  up- 
on the  premises  of  another  without 
invitation,  express  or-  implied,  and 
does  so  out  of  curiosity  or  for  his  own 
purposes  or  convenience,  and  not  for 
the  performance  of  any  duty  to  such 
owner. 

Trespass  —  child  as  trespasser. 

3.  A  child,  even  of  tender  years, 
may  be  a  trespasser. 

[See  20  R.  C.  L.  61.] 
Negligence   —    duty    to    trespassing 
diild. 

4.  The  mere  fact  that  a  trespasser 


is  a  child  does  not  create  or  impose 
upon  the  property  owner  a  duty  to  keep 
his  premises  safe,  at  least,  where  there 
is  nothing  about  the  premises  attrac- 
tive to  children. 

[See  9  R.  C.  L.  1208-1210;  20  R.  C.  L. 
84.] 

—  definition. 

f .  Negligence  is  the  omission  to  take 
the  care  which  under  the  circum- 
stances of  the  particular  case  a  rea* 
sonable  and  prudent  person  would 
take. 

[See  20  R.  C.  L.  9,  26,  27.] 
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Appeal  —  error  in  instmctions  — 
harmlessness. 

6.  Error  in  the  instructions  will  not 
cause  a  reversal  if  the  court  can  see 
that  they  were  harmless. 

[See  2  R.  C.  L.  256.] 

Negligence  —  asbence  of  —  unantici- 
pated injury. 

7.  A  railway  company  is  not  negli- 
gent in  maintaining  an  exposed  high- 


power  electric  wire  over  its  tracks, 
under  a  highway  bridge,  so  as  to  ren- 
der it  liable  for  injuries  to  a  child 
thereby,  if  the  child,  in  order  to 
reach  the  wire,  had  to  climb  an  abut- 
ment 20  feet  high,  carrying  a  tin  can, 
crawl  through  a  hole  under  a  wire 
screen,  and  reach  29  inches,  and  use 
the  can  to  touch  the  wire. 
[See  9  R.  C.  L.  1208-1210.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  death  of  plaintiff's  son  alleged  to  have 
been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued    before    Ward,    Rogers,     where  a  bridge  crossed  defendant's 


and  Hough,  Circuit  Judges. 

Messrs.  Olcott,  Bonynge,  McManus, 
&  Ernst  and  £•  L.  Bourke  for  plaintiff 
in  error. 

Mr.  John  M.  Gibbons  for  defendant 
in  error. 

Rogers,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

This  action  was  brought  to 
recover  damages  for  negligently 
causing  the  death  of  the  plaintiff's 
son,  who  was  about  eleven  years  of 
age.  His  death  occurred  on  Sep- 
tember 3,  1917.  At  the  close  of  the 
case  defendant  moved  to  dismiss 
the  complaint,  or  to  direct  a  verdict 
for  defendant.  The  motions  were 
denied.  The  case  was  submitted  to 
the  jury;  a  verdict  being  returned 
in  favor  of  defendant. 

The  plaintiff  alleged  that  the  de- 
fendant owned  and  maintained  a 
certain  electric  feed  wire  for  the 
purpose  of  conducting  and  supply- 
ing electricity  for  the  operation  of 
its  railroad  trains.  This  feed  wire 
carried  11,000  volts,  and  paralleled 
defendant's  tracks  at  the  place 
where  this  accident  happened,  in 
the  borough  of  the  Bronx,  city  of 
New  York.  The  claim  is  that  this 
feed  wire,  together  with  its  sur- 
roundings and  easy  approach,  were 
so  negligently  and  insufficiertly 
protected  as  to  constitute  such  ^  n 
invitation  to  children  as  the  i  .«v 
terms  a  "lure"  or  "trap." 

The  accident  happened  on  de- 
fendant's   premises,    at    a    place 


tracks;  the  bridge  being  a  public 
highway  and  about  22  feet  above 
the  tracks.  The  bridge  structure 
rested  upon  the  usual  abutments, 
with  sloping  concrete  walls  run- 
ning from  the  bridge  base  east  and 
west,  parallel  with  the  tracks  and 
the  power  wires  which  operated  the 
defendant's  trains.  The  power 
wires  for  construction  reasons 
were  placed  comparatively  close  to 
the  sloping  abutments,  east  and 
west  of  the  bridge  roadway.  The 
boy  was  at  play  with  two  other 
boys  in  the  immediate  neighbor- 
hood of  the  bridge.  At  the  east  of 
the  bridge  was  an  embankment 
running  down  to  a  lot  which  ran 
parallel  with  the  railroad  tracks. 
Alongside  of  the  tracks,  and  sep- 
arating the  lot  from  the  tracks  and 
extending  up  to  the  bridge,  was  a 
stone  abutment,  reaching  the  point 
where  the  bridge  crossed  the  rail- 
road tracks.  The  abutment  ran  at 
right  angles  to  the  bridge.  A  wire 
screen  was  over  the  abutment,  and 
it  extended  up  a  number  of  feet, 
to  where  it  connected  with  the 
bridge.  At  the  top,  and  at  a  point 
parallel  with  the  bridge  as  it  ran 
along,  and  not  covered  by  the  wire 
screen,  was  an  opening  some  3  or 
4  feet  in  dimensions;  and  right  at 
the  point  where  the  wire  fence  con- 
nected with  the  bridge  there  was 
this  hole,  extending  under  the  wire 
fence.  There  were  a  number  of 
wires,  including  the  feed  wire,  run- 
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ning  under  the  bridge  and  over  the 
tracks.  The  boy  picked  up  a  can, 
climbed  up  the  abutment,  then 
down  into  this  hole  under  the 
screen,  finally  reached  out,  and 
touched  with  the  tin  can  a  heavily 
charged  wire,  and  the  contact  with 
the  can  and  the  wire  and  his  hold* 
ing  it  resulted  in  the  current  being 
conducted  into  his  body,  and  he  fell 
over  on  the  wire  electrocuted. 

Every  unauthorized  entry  on  an- 
other's property  is  a  trespass,  and 
any   person   who   makes   such    an 

entry  is  a  trespass- 
er.  A  trespasser  is 
one  who  goes  upon 
the  premises  of  another  without  in- 
vitation, express  or  implied,  and 
does  so  out  of  curiosity,  or  for  his 
own  purposes  or  convenience,  and 
not  in  the  performance  of  any  duty 
to  such  owner.  It  is  not  necessary 
that  one  in  making  such  an  entry 
should  have  any  unlawful  intent. 
The  plaintiff's  intestate  was  on  the 
defendant's  property  as  a  trespass- 
er, unless  circumstances,  hereinaft- 
er mentioned,  must  be  regarded  as 

an  invitation  to  en- 

«7,'Sip'!^.e"*     ter.     A  child,  even 

of  tender  years, 
may  be  a  trespasser.  Holbrook  v. 
Aldrich,  168  Mass.  15,  36  L.R.A. 
493,  60  Am.  St.  Rep.  364.  46  N.  E. 
115,  1  Am.  Neg.  Rep.  451 ;  Gillespie 
v.  McGowan,  100  Pa.  144,  45  Am. 
Rep.  365;  Thomas  v.  Chicago,  M. 
&  St.  P.  R.  Co.  93  Iowa,  248,  61 
N.  W.  967.  The  mere  fact  that  a 
trespasser  is  a  child  does  not  create 
or  impose  on  the  owner  any  duty 

IfeRlHrenee-  *<>    ^CCp    his    prcmi- 

dntr  to  tre«-        ses    Safe,    at    least 

paaains  child.         ^^^^^  ^^^^^  .^  ^^^j^^ 

ing  about  the  premises  which  is  at- 
tractive to  children.  The  only  duty 
in  such  a  case  is  that  of  avoiding 
wilful  or  wanton  injury.  Rodgers 
V.  Lees,  140  Pa.  475,  12  L.R.A.  216, 
23  Am.  St.  Rep.  250,  21  Atl.  399; 
Hughes  V.  Boston  &  M.  R.  Co.  71  N. 
H.  279,  93  Am.  St.  Rep.  518,  51  Atl. 
1070;  Mergenthaler  v.  Kirby,  79 
Md.  182,  47  Am.  St.  Rep.  371,  28 
Atl.  1065;  Nolan  v.  New  York  N.  H. 
&  H.  R.  Co.  53  Conn.  461,  4  Atl.  106 ; 


Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  635,  41  L.R.A.  831,  68 
Am.  St.  Rep.  727,  40  Atl.  682,  4 
Am.  Neg.  Rep.  522 ;  Uthermohlen  v. 
Va.  457,  55  L.R.A.  911,  88  Am.  St. 
Bogg's  Run  Min.  &  Mfg.  Co.  50  W. 
Rep.  884,  40  S.  E.  410. 

It  has  been  held  in  England  that 
if  a  child's  own  act  directly  brings 
the  injury  upon  him,  while  the  neg- 
ligence of  the  defendant  is  only  such 
as  exposes  the  child  to  the  possibili- 
ty of  injury,  the  latter  cannot  re- 
cover damages.    Hughes  v.  Macfie, 

2  Hurlst.  &  C.  744,  159  Eng.  Re- 
print, 308,  33  L.  J.  Exch.  N.  S.  177, 
10  Jur.  N.  S.  682,  9  L.  T.  N.  S.  513, 
12  Week.  Rep.  315;  Mangan  v.  At- 
terton,  L.  R.  1  Exch.  239,  35  L.  J. 
Exch.  N.  S.  161,  14  L.  T.  N.  S.  411, 
14  Week.  Rep.  771.  These  decisions, 
however,  have  been  condemned  in 
England.    Clark  v.  Chambers,  L.  R. 

3  Q.  B.  Div.  327,  339,  47  L.  J.  Q. 
B.  N.  S.  427,  38  L.  T.  N.  S.  454,  2& 
Week.  Rep.  613,  19  Eng.  Rul.  Cas. 
28.  See  Beven,  Neg.  3d  ed.  pp.  161, 
163,  166,  170.  They  are  said  to  be 
opposed  to  the  current  of  American 
cases.  1  Shearm.  &  Redf.  Neg.  6th 
ed.  p.  183. 

In  the  United  States,  in  some  ju- 
risdictions, though  not  in  all,  the 
courts  recognize  a  duty  on  the  part 
of  the  owner  of  premises  towards 
children  not  to  attract  or  lure  them 
into  unsuspected  danger  or  great 
bodily  harm,  by  keeping  thereon  at- 
tractive machinery  or  dangerous  in- 
strumentalities in  an  exposed  and 
unguarded  condition.  Where  a  child 
so  enticed  upon  another's  property 
has  been  injured  by  a  dangerous 
machine  or  structure,  which  has 
been  suffered  to  remain  exposed  up- 
on the  premises,  the  entiy  is  not  re- 
garded in  such  jurisdictions  as  un- 
lawful, and  does  not  necessarily 
preclude  a  recovery  of  damages,  if 
injury  follows.  It  is  there  held  that 
the  attractiveness  of  the  machine  or 
structure  amounts  to  an  implied  in- 
vitation to  enter.  This  is  known  as 
the  "doctrine  of  the  Turntable 
Cases." 

The  leading  case  announcing  it  is 
that  of  Sioux  City  &  P.  R.  Co.  v. 
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Stout,  17  Wall.  657,  21  L.  ed.  745. 
In  that  case  the  plaintiff,  a  child  of 
tender  years,  was  attracted  to  de- 
fendant's premises  by  a  turntable  on 
the  railroad  company's  land.  He 
was  injured  while  playing  with  oth- 
er children  on  the  turntable,  which 
was  ordinarily  held  secure  from 
movement  by  a  heavy  cast-iron 
latch.  This  latch  had  been  for  some 
time  broken,  so  that  the  table  could 
be  easily  turned  on  its  pivot  by  the 
children  who  played  on  arxd  near  it. 
Judge  Dillon,  in  the  court  below,  in- 
structed the  jury  that  if  the  rail- 
road company  had  no  reason  to  an- 
ticipate that  children  would  be  like- 
ly to  resort  to  it,  or  that  they  would 
be  likely  to  be  injured  if  they  did 
resort  to  it,  there  was  no  negligence. 
The  pertinent  part  of  the  instruc- 
tion may  be  found  in  the  margin.^ 

The  Supreme  Court  held  that  the 
case  was  properly  submitted  to  the 
jury.  And  see  Union  P.  R.  Co.  v. 
McDonald,  152  U.  S.  262,  38  L.  ed. 
434,  14  Sup.  Ct.  Rep.  619 ;  Snare  & 
T.  Co.  V.  Friedman,  40  L.R.A.(N.S.) 
367,  94  C.  C.  A.  369,  169  Fed.  1,  21 
Am.  Neg.  Rep.  311;  Chesko  v.  Dela- 
ware &  H.  Co.  134  C.  C.  A.  492,  218 
Fed.  804 ;  Callahan  v.  Eel  River  &  E. 
R.  Co.  92  Cal.  89,  28  Pac.  104 ;  Fer- 
guson v.  Columbus  &  R.  R.  Co.  77 
Ga.  102 ;  Union  P.  R.  Co.  v.  Dunden, 


37  Kan.  1,  14  Pac.  501 ;  Bransom  v. 
Labrot,  81  Ky.  638,  50  Am.  Rep. 
193;  Westerfield  v.  Levis,  43  La. 
Ann.  63,  9  So.  52;  Gay  v.  Essex 
Electric  Street  R.  Co.  159  Mass.  238, 
21  L.R.A.  448,  38  Am.  St.  Rep.  415, 
34  N.  E.  186 ;  Powers  v.  Harlow,  53 
Mich.  507,  51  Am.  Rep.  154,  19  N. 
W.  257 ;  O'Malley  v.  St.  Paul,  M.  & 
M.  R.  Co.  43  Minn.  289,  45  N.  W. 
440;  Baltimore  &  O.  R.  Co.  v. 
Schwindling,  101  Pa.  258,  47  Am. 
Rep.  706 ;  Bridger  v.  Asheville  &  S. 
R.  Co.  25  S.  C.  24. 

In  McAlpin  v.  PoweU,  70  N.  Y. 
126,  26  Am.  Rep.  555  (1877),  Judge 
Miller,  referring  to  Sioux  City  &  P. 
R.  Co.  V.  Stout,  speaks  disapprov- 
ingly of  it  and  of  the  case  of  Eeffe 
V.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  209,  18  Am.  Rep.  393,  which 
followed  it,  saying:  "Y/hile  we  are 
not  prepared  to  uphold  them,  it  is 
enough  to  say  that  the  facts  are  by 
no  means  analogous.'' 

He  adds  that  a  wide  distinction 
exiists  between  those  cases  and  the 
one  then  before  the  court. 

In  the  instant  case  the  judge 
charged  the  jury  at  length  upon  the 
question  as  to  the  duty  which  the 
defendant  owed  to  the  plaintiff. 
That  portion  of  the  charge  is  found 
in  the  margin.'  The  jury  was  told 
that  the  deceased  was  a  trespasser. 


^"That  to  maintain  the  action  it  must 
appear  by  the  evidence  that  the  turntable, 
in  the  condition,  situation,  and  place  where 
it  then  was,  was  a  dangerous  machine,  one 
'which,  if  unguarded  or  unlocked,  would  be 
likely  to  cause  injury  to  children;  that,  if 
in  its  construction  and  the  manner  in 
which  it  was  left  it  was  not  dangerous  in 
its  nature,  the  defendants  were  not  liable 
for  negligence;  that  they  were  further  to 
consider  whether,  situated  as  it  was  on 
the  defendant's  property,  in  a  small  town, 
somewhat  remote  from  habitations,  there 
was  negligence  in  not  anticipating  that  in- 
Jury  might  occur  if  it  was  left  unlocked  or 
unguarded;  that  if  they  did  not  have  rea- 
son to  anticipate  that  children  would  be 
likely  to  resort  to  it,  or  that  they  would 
be  likely  to  be  injured  if  they  did  resort  to 
it,  then  there  was  no  negligence.'' 

S'^In  the  next  place,  the  deceased  was 
what  in  law  we  call  a  trespasser  at  the 
time  of  this  accident.  The  accident  did  not 
•occur  upon  a  public  highway,  upon  a  street 


or  a  sidewalk,  or  other  public  way.  It  oc- 
curred upon  property  belonging  to  the 
defendant  company.  That  is  conceded. 
Hence  the  boy  was  a  trespasser,  and  we 
come  to  the  question  of  the  duly  of  the 
railroad  company  in  such  a  case.  A  raU- 
road  company  cannot  wilfuUy  injure  one 
who  trespasses  upon  its  property,  and* 
akin  to  that  rule  is  the  further  rule  or 
principle  that  it  cannot  invite  persons  who 
have  no  right  upon  its  property  to  come 
there  by  creating  alluring  conditions  with 
a  concealed  danger  or  peril.  And  one  of 
the  primary  questions  here  is  whether  or 
not  the  evidence  supports  the  contention 
of  counsel  for  the  plaintiff  that  the  rail- 
road company  created  here  a  lure  or  trap 
for  the  boy.  That  does  not  necessarily 
mean,  of  course,  that  with  malice  or  with 
specific  intent  the  railroad  company  under- 
took  to  injure  this  particular  boy,  but  tbm 
question  is.  Did  the  defendant  company 
create  a  condition  which  constituted  a  lura 
for  children,  and,  in  connection  with  that* 
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In  certain  jurisdictions  the  deceased 
would  not  be  a  technical  trespasser, 
if  he  came  upon  defendant's  premi- 
ses upon  an  implied  invitation,  be- 
cause of  alluring  conditions.  In 
those  jurisdictions  it  would  not  be 
strictly  accurate  to  tell  the  jury  the 
deceased  was  a  trespasser,  and  then 
immediately  thereafter  leave  it  to 
the  jury  to  determine  whether  de- 
fendant had  invited  him  to  enter  up- 
on the  premises  by  creating  alluring 
conditions  with, a  concealed  danger 
or  peril.  After  the  judge  had 
charged  as  stated  in  the  margin, 
counsel  for  defendant  asked  him  to 
charge  "that  the  only  negligence 
that  would  make  the  defendant  re- 
sponsible would  be  wilful,  wanton, 
or  reckless  negligence."  The  court 
thereupon  said :  "I  think  I  have  in 
substance  so  charged.  Of  course, 
the  negligence  must  be  wilful.  If 
the  conditions  were  such  as  I  have 
described — ^that  is,  if  there  was 
some  lure  or  trap  that  was  wilfully 
or  recklessly  maintained  there — 
then  the  defendant  company  would 
have  violated  its  duty.   That  is  true. 


If  not,  it  would  not  have  violated  its 
duty." 

The  jury  in  the  instant  case  was 
instructed  to  apply  the  rule  of  wil- 
ful negligence  as  alone  making  de- 
fendant liable,  whether  the'  deceased 
was  on  the  premises  as  a  trespasser, 
or  whether  he  was  there  upon  in- 
vitation implied  by  law  because  of 
the  "lure,"  if  the  jury  should  find 
that  there  was  a  "liire."  Whether 
the  defendant  would  have  been  lia- 
ble, if  it  negligently,  but  not  wilful- 
ly, maintained  the  "lure,"  is  a  ques- 
tion upon  which  different  courts 
might  arrive  at  different  conclu- 
sions, according  as  they  thought  or 
did  not  think  the  doctrine  of  the 
turntable  cases  applicable  to  the 
particular  facts  herein  involved. 
Whether  that  doctrine  is  applicable 
to  the  facts  of  this  case  is  a  ques- 
tion which  we  do  not  find  it  neces- 
sary to  determine,  for  reasons  soon 
to  be  mentioned. 

In  the  Century  Dictionary  the 
word  "reckless"  is  defined  as  mean- 
ing "desperately  heedless."  In  the 
New  Standard  Dictionary  the  term 


maintain  a  concealed  or  unknown  danger- 
ous condition  or  agency,  as  it  is  contended 
this  charged  wire  was,  in  this  particular 
place? 

''In  that  connection,  you  may  consider 
the  location  of  the  bridge  under  consider- 
ation and  the  wires  connected  therewith; 
you  may  consider  the  vacant  lot  adjacent 
thereto;  you  may  consider  the  bridge;  you 
may  consider  the  testimony  that  chiidren 
were  more  or  less  accustomed  to  play  up- 
on the  vacant  lot  and  upon  the  bridge,  as 
bringing  home  to  the  railroad  company  the 
knowledge  of  the  fact  that  children  played 
in  that  general  vicinity.  U^pn  the  other 
hand,  you  may  consider  the  fact  that  there 
is  no  evidence  here,  and  it  is  not  contend- 
ed, as  I  understand,  that  other  children 
went  to  this  particular  place  where  the 
boy  was  injured.  The  evidence  only  goes 
to  the  extent  of  showing  that  children 
played  upon  the  vacant  lot  down  below  and 
upon  the  bridge  adjacent  to  the  particular 
point  where  the  accident  occurred;  there 
is  no  evidence  that  any  other  children  had 
either  climbed  up  the  wall  on  the  outside, 
or  had  climbed  down  through  this  open- 
ing under  the  fence. 

^I  say  you  will  take  into  consideration 
all  of  these  circumstances  in  determinixig 


whether  or  not  this  was  in  fact  a  lure, 
whether  it  was  a  place  which  would  at- 
tract children,  whether  the  conditions  were 
such  as  to  charge  the  railroad  company, 
acting  reasonably,  acting  prudently;  that 
is,  in  such  a  way  as  men  ordinarily  and 
reasonably  would  act  with  due  regard  for 
their  own  safety  and  the  safety  of  other 
people. 

''You  will  consider  the  nature  of  this 
opening  or  hole,  as  it  is  called,  and  con- 
sider the  location  of  this  wire,  as  to 
whether  or  not  a  reasonable  man  would 
expect  that  a  child  wotUd  go  upon  there 
(the  premises),  and  do  as  this  boy  did,  and 
thus  bring  himself  into  contact  with  the 
wire  and  get  the  current  therefrom. 

"Consider  all  of  the  circumstances  to 
which  I  have  called  your  attention,  and 
the  others  in  evidence,  and  say  whether  or 
not  the  railroad  company  did  knowingly 
create  a  condition  there  which  constituted 
a  lure,  attracting  children  into  a  place  of 
unknown  or  unappreciated  danger.  If  it 
did  not,  if  it  was  not  such  a  place,  if  it 
was  not  such  a  lure  or  trap,  then,  without 
further  consideration  of  the  other  facts  in 
the  case,  you  should  find  for  the  defend- 
ant" 
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is  defined  as  ''destitute  of  heed  or 
concern  for  consequences;  especial* 
ly,  foolishly  heedless  of  danger; 
headlong;  rash;  desperate."  In 
Gustafson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  128  Fed.  85,  an  allegation  is 
made  that  an  engineer  "carelessly, 
negligently,  and  recklessly"  disre- 
garded and  ran  by  signals.  The 
court  said  that  the  term  "reckless- 
ly," thus  employed,  was  tantamount 
to  an  allegation  that  it  was  a  wan- 
ton disregard  of  all  consequences, 
and  would  warrant  the  jury  in 
awarding  exemplary  damages.  In 
Walsh  V.  United  States,  98  C.  C.  A. 
461,  174  Fed.  615,  618,  the  Circuit 
Court  of  Appeals  for  the  Seventh 
Circuit  quotes  approvingly  the  lan- 
guage of  Judge  Archibald  in  his  con- 
curring opinion  in  Lear  v.  United 
States,  77  C.  C.  A.  537, 147  Fed.  359, 
saying:  "A  reckless  act,  moreover, 
is  always  regarded  as  the  equivalent 
of  a  wilful  one."  In  Harrington  v. 
Los  Angeles  R.  Co.  140  Cal.  514,  63 
L.R.A.  238,  98  Am.  St.  Rep.  85,  74 
Pac.  15,  the  terms  "recklessly"  and 
"wantonly"  were  regarded  as  synon- 
ymous. So  they  were  also  re- 
garded in  Bussey  v.  Charleston  &  W. 
C.  R.  Co.  75  S.  C.  116,  55  S.  E.  163, 
and  in  Crosby  v.  Seaboard  Air  Line 
R.  Co.  81  S.  C.  24,  61  S.  E.  1064.  In 
Pegram  v.  Seaboard  Air  Line  R.  Co. 
139  N.  C.  303,  51  S.  E.  975,  4  Ann. 
Cas.  214,  it  is  declared  that  the  word 
"reckless"  means  more  than  care- 
lessness,— it  implies  wilfulness.  In 
Bailey  v.  North  Carolina  R.  Co.  149 
N.  C.  169,  62  S.  E.  912,  it  is  said 
that  the  word  "recklessly,"  when 
used  with  "wanatonly,"  is  the  legal 
equivalent  of  wilful  misconduct  and 
intentional  wrong.  In  Kansas  P.  R. 
Co.  V.  Whipple,  39  Kan.  531,  541,  18 
Pac.  735,  the  court  said:  "There 
is  a  distinction  between  ordinary 
negligence  and  recklessness,  or 
wantonness,  as  defined  in  our  deci- 
sions. ...  In  popular  use  and  by 
our  decisions  'recklessness'  and 
'wantonness'  are  stronger  terms 
than  mere  or  ordinary  negligence." 
This  distinction  is  again  stated  by 
the  same  court  in  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Lacy,  78  Kan.  622,  97 
Pac.  1025. 


Negligence  is  the  omission  to  take 
the  care  which,  under  the  circum- 
stances of  the  particular  case,  a  rea- 
sonable and  prudent      .  ^  .^. 
person  would  take. 
Davidson  S.  S.  Co.  v.  United  States,. 
205  U.  S.  191,  193,  51  L.  ed.  764,. 
767,  27  Sup.  Ct.  Rep.  480.    The  fail- 
ure to  exercise  such  care  imposes 
liability.    It  is  a  maxim  of  the  law 
that  one  must  so  use  and  enjoy  his 
property  as  to  interfere  with  the 
comfort  and  safety  of  others  as  little 
as   possible,   consistently   with   its 
proper  use.    The  failure  to  observe 
it  in  respect  to  those  who  have  a 
right  to  invoke  its  protection  is  a 
breach  of  duty  and  constitutes  neg- 
ligence.   If  the  defendant  ought  rea- 
sonably   to   have   anticipated   that 
children  would  be  likely  to  resort  to 
this  particular  place 
to  play,  and,  if  they  Iric'^wirt/'^'^ 
did,  that  they  would  Jf  SSi.^*.  ••' 
be  likely  to  be  in- 
jured, it  was  guilty  of  negligence 
in  maintaining  the  place  in  its  ex- 
posed state.    It  is  sufficient  to  au- 
thorize a  recovery  in  cases  of  thia 
nature  if  it  appears  that  cautionary- 
measures  of  a  reasonable  character 
would   have   prevented   the   injury 
complained  of,  and  that  such  meas- 
ures were  not  taken  by  defendant* 
Erickson  v.  Great  Northern  R.  Co. 
82  Minn.  60,  51  L.R.A.  645,  83  Am. 
St.  Rep.  410,  84  N.  W.  462;  Eding- 
ton  V.  Burlington,  C.  R.  &  N.  R.  Co. 
116  Iowa,  410,  57  L.R.A.  561,  90  N. 
W.  95;  Chicago,  B.  &  Q.  R.  Co.  v. 
Krayenbuhl,  65  Neb.  889,  59  L.R.A. 
920,  91  N.  W.  880, 12  Am.  Neg.  Rep. 
300;  Bridger  v.  Asheville  &  S.  R. 
Co.  27  S.  C.  456,  13  Am.  St.  Rep. 
653,  3  S.  E.  860 ;  20  R.  C.  L.  88. 

Whether  the  instructions,  in  the 
form  in  which  they  were  given,  were 
erroneous  or  not,  we  do  not  find  it 
necessary  to  determine;  for,  even  if 
error  in  the  instructions  occurs,  a 
case  is  not  reversed  when  the  court 
can  see  that  the  er-  a«»*.-i_*..^*.*  •* 

1  ,  _,     Appeal— error    la 

ror  IS  harmless.      It    inatraetioim-. 

is    obvious,    there-  >»*"«**••««••• 
fore,  that  the  question  for  this  court 
to  consider,  and  it  is  the  only  ques- 
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tion  which  we  decide,  is  whether 
there  was  testimony  in  the  case 
from  which  a  jury  might  rightfully 
conclude  that  the  defendant  was 
Siiilty  of  negligence.  If  no  such  tes- 
timony is  in  the  record,  the  interests 
of  the  appellant  have  not  been  preju- 
diced. We  do  not  think,  upon  the 
evidence,  that  there  was  any  testi- 
mony of  defendant's  negligence  to 
.go  to  the  jury.  Where  there  is  un- 
certainty as  to  the  existence  of  neg- 
ligence, whether  the  uncertainty 
arises  from  a  conflict  in  the  testi- 
mony, or  whether,  the  facts  being 
undisputed,  fair-minded  individuals 
-can  honestly  draw  different  conclu- 
sions from  them,  the  question  is  for 
the  jury.  Davidson  S.  S.  Co.  v. 
United  States,  205  U.  S.  187, 192,  51 
X.  ed.  764,  766, 27  Sup.  Ct.  Rep.  480 ; 
Richmond  &  D.  R.  Co.  v.  Powers,  149 
U.  S.  43,  45,  37  L.  ed.  642,  643,  13 
Sup.  Ct.  Rep.  748,  7  Am.  Neg.  Cas. 
369.  We  find  no  conflict  in  the  testi- 
mony, and  the  undisputed  facts  are 
not  such  that  fair-minded  persons 
can  honestly  draw  different  conclu- 
sions from  them.  In  all  cases  of 
this  kind  the  character  of  the  instru- 
mentality by  which  the  injury  com- 
plained of  was  received,  and  as  to 
whether  it  can  be  said  to  possess  a 
quality  which  would  be  likely  to  at- 
tract or  prove  tempting  to  children, 
as  well  as  its  accessibility  or  non- 


accessibility  to  children,  must  be 
considered  in  determining  the  ques- 
tio;i  of  defendant's  negligence;  and 
under  the  circumstances  existing  in 
this  case  we  think  it  can  be  said  as 
matter  of  law  that  no  negligence  on 
the  part  of  defendant  appears.  It 
had  no  reason  to  anticipate  that  the 
deceased  would  do  what  he  did, — 
climb  up  the  abutment  of  the  bridge, 
some  20  feet  or 
more,     carrying    a  «wii*e"ot" 

paint  can,  and  then  YZV^r!"^^^^^^ 
get  down  into  a  hole 
under  the  screen,  and  finally  reach 
out  29  inches  and  touch  with  a  tin 
can  the  feed  wire  which  supplied 
electricity  in  the  operation  of  de- 
fendant's trains.  His  extraordinary 
act  was  not  one  that  defendant  could 
be  expected  to  have  foreseen,  and 
which  it  could  have  anticipated.  If 
a  verdict  had  been  rendered  in  favor 
of  the  plaintiff,  we  should  have  felt 
it  to  be  our  duty  to  have  reversed 
the  judgment. 

For  that  reason  the  judgment  is 
affirmed. 


HOTE. 

The  duty  to  guard  against  danger 
to  children  by  electric  wires  is  the 
subject  of  the  annotation  following 
Stedwell  v.  Chigaoo,  post,  833. 


BERTRAM  HENRY  STEDWELL,  by  Next  Friend, 

V. 

CITY  OF  CHICAGO,  Plff .  in  Certiorari. 

Illinois  Supreme  Court  ^^  April  21,  1921. 
(297  111.  486,  130  N.  E.  729.) 

Electricity  —  negligent  placing  of  defective  wire  —  liability. 

1.  A  municipal  corporation  which  places  a  defectively  insulated  electric 
wire  in  such  close  proximity  to  a  latticed  pillar  erected  in  a  highway  to 
ftupport  an  elevated  railroad  as  to  be  dangerous  to  children,  who,  follow- 
ing their  instincts  of  play,  may  climb  the  pillar  and  come  in  contact  with 
the  wire,  may  be  liable  for  injury  inflicted  by  their  so  doing. 

[See  note  on  this  question  beginning  on  page  833.] 
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Municipal  corporation  —  liability  for 
defective  light  wire. 

2.  A  municipal  corporation  is  not 
exercising  a  governmental  function  in 
lighting  its  streets  so  as  to  absolve  it 
from  liability  for  injury  to  a  person 
on  the  highway,  through  defectively 
insulated  electric^ wires. 

[See  19  R.  C.  L.  1132.] 

Trial  —  question  for  jury  —  attrac- 
tion of  children. 

3.  The  jury  must  determine  whether 
or  not  a  latticed  pillar  erected  in  a 
highway  is  so  attractive  to  children  in 
their  sports  as  to  suggest  the  possi- 
bility of  accident  to  one  placing  a  de- 
fectively insulated  high-tension  elec- 
tric wire  near  the  top  of  the  pillar. 


Appeal  —  conclusiveness  of  finding  on 
evidence. 

4.  The  supreme  court  is  bound  by 
the  judgment  of  the  appellate  court 
upon  a  fact  supported  by  evidence. 

[See  2  R.  G.  L.  208,  209.] 

Electricity  —  injury  to  trespasser  on 
other  property  —  how  far  a  defense. 

5.  One  stringing  a  defectively  in- 
sulated electric  wire  near  a  pillar  be- 
longing to  a  third  person,  which  chil- 
dren climb  in  their  play^  cannot  de- 
feat liability  for  injury  to  a  child  com- 
ing in  contact  with  its  wire  on  the 
theory  that  it  was  a  trespasser  in 
climbing  the  pillar,  since  the  child 
was  not  a  trespasser  as  to  him. 

[See  9  R.  C.  L.  1208.] 


(Cartwright,  Ch.  J.,  and  Dunn  and  Thompson^  JJ.,  dissent.) 


Certiorari  to  the  Second  Branch  of  the  Appellate  Court,  First  District, 
to  review  a  judgment  affirming  a  judgment  of  the  Circuit  Court  for  Cook 
County  (Pomeroy,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Samuel  A.  Ettelson,  William     Comb  City  Electric  Light  &  P.  Co.  89 


H.  Devenish,  and  Robert  H.  Farrell 

for  plaintiff  in  certiorari. 

Messrs.  Charles  C.  Spencer  and 
Alonzo  M.  Griffen,  for  defendant  in 
certiorari : 

The  city  is  chargeable  with  negli- 
gence, and  liable  for  damages  result- 
ing to  a  child  who,  using  such  care 
for  the  safety  of  his  person  as  chil- 
dren of  his  age  and  intelligence  ordi- 
narily use,  is  injured  by  coming  in 
contact  with  an  uninsulated  electric 
wire. 

Goetzke  v.  Chicago,  174  111.  App. 
446;  Francesetti  v.  Spring  Valley  Coal 
Co.  205  111.  App.  577;  Consolidated 
Electric  Light  &  P.  Co.  v.  Healy,  65 
Kan.  798,  70  Pac.  884,  1  Am.  Neg.  Rep. 
71;  Wittleder  v.  Citizens'  Electric  Il- 
luminating Co.  47  App.  Div.  410,  62  N. 
Y.  Supp.  297;  Thornburg  v.  City  &  E. 
G.  R.  Co.  65  W.  Va.  379,  64  S.  E.  358 ; 
Hayes  v.  Southern  Power  Co.  95  S.  C. 
230,  78  S.  E.  956;  Nelson  v.  Branford 
Lighting  &  Water  Co.  75  Conn.  548, 
54  Atl.  303,  13  Am.  Neg.  Rep.  490; 
Commonwealth  Electric  Co.  v.  Mel- 
ville, 210  111.  70,  70  N.  E.  1052;  Hausler 
V.  Commonwealth  Electric  Co.  240  111. 
201,  88  N.  E.  561;  Becker  v.  Sanitary 
Dist.  194  111.  App.  639;  Rowe  v.  Tay- 
lorville  Electric  Co.  213  111.  318,  72 
N.  E.  711,  17  Am.  Neg.  Rep.  215;  Cur- 
tis, Electricity,  p.  695;  Temple  v.  Mc- 


Miss.  1,  11  L.R.A.(N.S.)  449,  119  Am. 
St.  Rep.  698,  42  So.  874,  10  Ann.  Cas. 
924. 

The  doctrine  of  governmental  ca- 
pacity does  not  apply  under  the  facts 
of  this  case,  and  the  law  governing  it, 
as  the  evidence  shows  a  breach  of  the 
duty  of  the  city  to  keep  its  streets  rea- 
sonably safe. 

Johnson  v.  Chicago,  174  111.  App. 
414;  Goetzke  v.  Chicago,  174  111.  App. 
446;  Schmidt  v.  Chicago,  107  111.  App. 
64;  Palestine  v.  Siler.  225  111.  630,  8 
L.R.A.(N.S.)  205,  80  N.  E.  345. 

To  make  a  city  liable  for  negligence 
in  failing  to  keep  its  streets  safe,  it 
is  not  necessary  that  there  should  be  a 
physical  obstruction  of  the  surface  of 
the  roadway. 

Goetzke  v.  Chicago,  174  111.  App. 
446;  Schmidt  v.  Chicago,  107  111.  App. 
64;  Wheeler  v.  Ft.  Dodge,  131  Iowa, 
566,  9  L.R.A.(N.S.)  146,  108  N.  W. 
1057;  Decatur  v.  Hamilton;  89  111.  App. 
561;  Rowe  v.  Taylorville  Electric  Co. 
213  111.  318,  72  N.  E.  711,  17  Am.  Neg. 
Rep.  215. 

A  city^  in  maintaining  wires  for 
lighting  its  streets,  is  not  acting  in  its 
governmental  capacity,  so  as  to  re- 
lieve itself  from  liability  for  acts  of 
negligence. 

Palestine  v.  Siler,  128  III.  App.  309 ; 
Freeport  v.  Isbell,  83  111.  441,  26  Am. 
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Kep.  407;  4  Dill.  Mun.  Corp.  5th  ed. 
p.  2910;  Aiken  v.  Columbus,  167  Ind. 
139,  12  L.R.A.(N.S.)  416,  78  N.  E.  657; 
Herron  v.  Pittsburgh,  204  Pa.  509,  93 
Am.  St  Rep.  798,  54  Atl.  311 ;  Dickin- 
son V.  Boston,  188  Mass.  595,  1  L.R.A. 
(N.S.)  664,  75  N.  E.  68;  Devine  v.  Chi- 
cago, 213  111.  App.  299. 

The  statute  does  not  compel  the  city 
to  light  its  streets,  but  merely  em- 
powers it  to  do  so,  and  when  it  volun- 
tarily assumes  this  function  it  is  lia- 
ble for  its  acts  of  negligence  in  con- 
nection with  it. 

Freeport  v.  Isbell,  83  111.  441,  25  Am. 
Hep.  407;  Johnston  v.  Chicago,  258  111. 
494,  45  L.R.A.(N.S.)  1167,  101  N.  E. 
960,  Ann.  Cas.  1914B,  339,  4  N.  C.  C.  A. 
40,  affirming  174  111.  App.  414;  Dick- 
inson V.  Boston,  188  Mass.  595,  1 
L.R.A.(N.S.)  664,  75  N.  E.  68;  Chi- 
cago V.  Seben,  165  111.  371,  56  Am.  St. 
Hep.  245,  46  N.  E.  244,  1  Am.  Neg. 
Rep.  418. 

A  city  is  acting  in  a  merely  minis- 
terial capacity,  and  is  therefore  liable 
in  damages  for  negligence,  in  main- 
taining sewers,  buildings,  electric 
wires,  etc.,  the  property  of  the  city. 

Chicago  V.  Seben,  supra;  Johnston 
T.  Chicago,  258  111.  494,  45  L.R.A. 
(N.S.)  1167,  101  N.  E.  960,  Ann.  Cas. 
1914B,  339,  4  N.  C.  C.  A.  40 ;  Chicago 
V.  Dermody,  61  111.  431;  Bowden  v. 
Kansas  City,  69  Kan.  587,  66  L.R.A. 
181,  105  Am.  St.  Rep.  187,  77  Pac.  573, 
1  Ann.  Cas.  955, 16  Am.  Neg.  Rep.  339; 
Toledo  V.  Cone,  41  Ohio  St.  149 ;  Dona- 
hoe  V.  Kansas  City,  136  Mo.  657,  38  S. 
W.  571,  1  Am.  Neg.  Rep.  105 ;  Johnston 
V.  District  of  Columbia,  118  U.  S.  19, 
SO  L.  ed.  75,  6  Sup.  Ct.  Rep.  923; 
Gathman  v.  Chicago,  236  111.  9,  19 
L.R.A.(N.S.)  1178,  86  N.  E.  152,  15 
Ann.  Cas.  830. 

Per  Curiam : 

Defendant  in  error,  by  his  next 
friend,  brought  an  action  of  tres- 
pass on  the  case  in  the  circuit  court 
of  Cook  county  against  the  city  of 
Chicago,  the  sanitary  district  of 
Chicago,  the  Commonwealth  Edison 
Company,  and  the  South  Side  Ele- 
vated Railroad  Company,  to  recover 
damages  for  personal  injuries 
caused  by  reason  of  his  coming  in 
contact  with  an  electric  light  wire, 
carrying  a  high  voltage  of  electrici- 
ty, owned  by  plaintiff  in  error,  the 
city  of  Chicago,  and  used  by  it  for 
th€  purpose  of  supplying  current  to 
arc  lights  in  the  streets  of  the  city* 
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This  arc-light  wire  stretched  along' 
the  south  side  of  Fortieth  street, 
and  passed  under  an  elevated  rail- 
way structure  extending  over  For- 
tieth street  at  the  intersection  of 
Langley  avenue,  along  which  street 
the  elevated  railway  ran.  At  the 
intersection  of  Langley  avenue  and 
Fortieth  street  the  wire  dipped  from 
poles  25  feet  in  height  to  brackets 
under  the  elevated  structure,  to 
which  it  was  attached  by  means  of 
glass  insulators.  These  brackets 
were  fastened  by  means  of  wooden 
arms  to  the  steel  posts  supporting 
the  elevated  structure.  The  dis- 
tance from  the  wire  so  fastened  to 
the  surface  of  the  street  was  ap- 
proximately 13  feet.  The  elevated 
structure  was  supported  by  means 
of  iron  posts  set  in  concrete  founda- 
tions. On  two  sidps  of  these  posts 
crosspieces  were  attached  from  the 
foundation  to  the  superstructure, 
giving  the  appearance  of  lattice- 
work. The  wire  in  question  passed 
within  10  inches  of  certain  of  these 
steel  supports  on  the  south  side  of 
Fortieth  street,  just  over  the  side- 
walk at  the  intersection  of  the 
streets;  and  was  what  is  known  as 
No.  6  weatherproof  standard  arc- 
light  wire,  the  weatherprooting  be- 
ing a  triple-braided  cotton  covering 
saturated  with  a  weather  insulating 
compound,  designed  for  the  purpose 
of  protecting  the  wire  from  water, 
show,  and  ice,  but  not  sufficient  in- 
sulation to  protect  persons  coming 
in  contact  with  the  wire.  The  wire, 
at  the  time  of  the  accident,  carried 
approximately  4,400  volts  of  elec- 
tricity. The  defendant  in  error  was 
a  boy  eleven  years  and  seven  months 
of  age  at  the  time  of  the  injury,  and 
the  evidence  shows  that  he  pos- 
sessed the  intelligence  of  a  boy  of 
that  age.  On  the  date  of  the  injury, 
while  playing  "tag"  at  this  place,  he 
climbed  up  the  latticework  fastened 
to  the  side  of  the  post,  to  the  top 
thereof.  When  he  reached  the  top 
of  this  pillar  he  came  in. contact 
with  this  wire,  and  was  severely  in- 
jured. 

On  the  trial  of  the  case  the  plain- 
tiff dismissed  the  suit  as  to  the  Com- 
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monwealth  Edison  Company  and 
the  South  Side  Elevated  Railroad 
Company.  The  jury  rendered  a  ver- 
dict against  the  other  two  defend- 
ants. The  court  granted  a  new  trial 
to  the  sanitary  district,  and  entered 
judgment  against  the  city  of  Chi- 
cago alone,  for  the  sum  of  $25,000. 
An  appeal  was  perfected  to  the  ap- 
pellate court  for  the  first  district, 
which  affirmed  the  judgment  of  the 
trial  court,  and  the  case  is  brought 
here  by  the  allowance' of  a  writ  of 
certiorari. 

Plaintiff  in  error  contends  that  in 
lighting  its  streets  it  was  exercising 
its  governmental  function,  and 
therefore  not  liable  to  anyone  in- 
jured by  coming  in 
?o"or%on-  contact  with  wires 
iiabiiitjr  for         uscd  for  that  pur- 

aefecttve  lUrUt        ^^^^      rj.^^    p^j^^     -^ 

conclusively  settled 
contrary  to  the  contention  of  plain- 
tiif  in  error.  Johnston  v.  Chicago, 
258  111.  494,  45  L.R.A.(N.S.)  1167, 
101  N.  E.  960,  Ann.  Cas.  1914B,  339, 
4  N.  C.  C.  A.  40 ;  Dickinson  v.  Bos- 
ton, 188  Mass.  595,  1  L.R.A.(N.S.) 
664,  75  N.  E.  68;  Davoust  v.  Ala- 
meda, 149  Cal.  69,  5  L.R.A.(N.S.) 
636,  84  Pac.  760,  9  Ann.  Cas.  847, 
20  Am.  Neg.  Rep.  7 ;  Fisher  v.  New 
Bern,  140  N.  C.  506,  5  L.R.A.(N.S.) 
642,  111  Am.  St.  Rep.  857,  53  S-  E. 
342;  19  R.  C.  L.  1132. 

The  city  of  Chicago  was  therefore 
bound  to  know  the  dangers  incident 
to  lighting  its  streets  with  electrici- 
ty, and  to  guard  against  accidents 
by  the  exercise  of  a  degree  of  care 
commensurate  with  the  danger. 
Hausler  v.  Commonwealth  Electric 
Co.  240  111.  201,  88  N.  E.  661 ;  Rowe 
V.  Taylorville  Electric  Co.  213  111. 
318,  72  N.  E.  711, 17  Am.  Neg.  Rep. 
215.  The  wire  where  the  injury  oc- 
curred was  underneath  the  elevated 
structure  and  within  less  than  a 
foot  of  the  steel  support.  There 
was  evidence  tending  to  show  com- 
plete insulation  was  impracticable* 
The  evidence  further  tended  to  show 
that  such  insulation  as  was  used 
where  the  wire  was  strung  had  de- 
cayed or  worn  off  in  places. 

On  the  merits  of  the  case  plaintiff 
in  error  contends  that  to  authorize 


a  recovery  it  was  incumbent  on  de- 
fendant in  error  to  prove  that  the 
wire  was  alluring  to  childish  in- 
stincts for  amusement;  that  plain- 
tiff in  error  knew  it  would  be  made 
use  of  by  children  in  play;  that  it 
was  easily  accessible  to  them,  and 
that  injury  might  have  been  fore- 
seen by  the  exercise  of  ordinary 
care.  The  wire  was  13  feet  above 
the  surface  of  the  ground,  and,  it  is 
argued,  was  not  attractive  to  chil- 
dren; that  if  an3rthing  was  attrac- 
tive to  them,  it  was  the  latticed  pil- 
lar of  the  elevated  railroad  company. 
The  pillar  was  there  when  the  wire 
was  strung  by  plaintiff  in  error,  and 
the  wire  was  placed  within  10 
inches  of  the  top  of  the  pillar.  If 
the  pillar,  constructed  as  it  was, 
presented  an  attraction  and  allure- 
ment to  children  to  climb  it  in  their 
play,  and  they  did  so  use  it  in  their 
childish  sports,  and  plaintiff  in  er- 
ror placed  the  dangerous  wire  in 
such  close  proximity  to  it  that  in  its 
play  a  child  might  come  in  contact 
with  the  wire  and  be  injured,  the 
fact  that  the  plaintiff  in  error  did 
not  construct  or  own  the  pillar 
would  not,  itself,  relieve  it  f rpm  lia- 
bility. Where  an  attractive  thing 
is  so  located  that  in  yielding  to  its 
allurement  a  child  is  brought  in  di- 
rect contact  with  a 

danger  placed  there  5lSit?ent^"" 
Bible    for    creating  pi«cin«  of  de- 
by    someone    else,  itAbilit^. 
the  person  respon- 
the  dangerous  condition  will  be  lia- 
ble.  Seymour  v.  Union  Stock  Yards 
&  Transit  Co.  224  111.  579,  79  N.  E. 
950;  McDermott  v.  Burke,  256  111. 
401,  100  N.  E.  168 ;  Commonwealth 
Electric  Co.  v.  Melville  210  lU.  70, 
70  N.  E.  1052 ;  Consolidated  Electric 
Light  &  P.  Co.  V.  Healy,  65  Kan. 
798,  70  Pac.  884,  1  Am.  Neg.  Rep. 
71.    Whether  the  pillar  was  so  at- 
tractive to  children    Trtal-Qoe-tloi. 

in  their  sports  as  to  «or  jiirjr--iittrae- 
suggest  the  prob-  **"»  •'  cnudreM. 
ability  of  the  accident  was  a  ques- 
tion for  the  jury.  Pekin  v.  Mc- 
Mahon,  154  111.  141,  27  L.R.A.  206, 
45  Am.  St.  Rep.  114,  89  N.  E.  484; 
Stollery  v.  Cicero  &  P.  Street  R.  Co. 
243  lU.  290,  90  N.  E.  709. 


Appeal— «o  A- 
clvslvenesii  of 
flndlns  on 
evidence. 
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Plaintiff  in  error  concedes  there 
ivas  testimony  that  children  played 

"around  these  pil- 
lars." Under  that 
state  of  the  record, 
the  judgment  of  the 
appellate  court  is  conclusive  upon 
that  question.  The  pillar  and  the 
crosspieces  on  it,  which  gave  it  a 
ladder-like  appearance,  were  not 
constructed  by  and  did  not  belong  to 
plaintiff  in  error.  In  using  it  in 
-,,    ^  ,  .^  his  play  defendant 

£leetrlelty—  .  *^     •'  . 

Injury  to  lu  crror  was  not  a 

otber  property—  trCSpaSSCr   aS   tO 

uow  far  a  plaintiff    in    error. 

defense.  r«        j*  -a. 

So   far   as   it  was 
concerned,  defendant  in  error  was 
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rightfully  on  the  pillar.  CJommon- 
wealth  Electric  Co.  v.  Melville,  210 
III.  70,  70  N.  E.  1052;  Nelson  v. 
Branford  Lighting  &  Water  Co.  75 
Conn.  548,  54  Atl.  303,  13  Am.  Neg. 
Rep.  490;  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  88  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619. 

There  is  no  error  of  law  in  the 
record  which  would  justify  a  re- 
versal of  the  judgment  by  this  court. 
The  controverted  questions  of  fact 
were,  so  far  as  this  court  is  con- 
cerned, conclusively  settled  by  the 
judgment  of  the  Appellate  Court. 

Judgment  affinned« 

Cartwright,  Ch.  J.,  and  Dunn  and 
Thompson,  JJ.,  dissent. 


ANNOTATION.       . 
Doty  to  guard  against  danger  to  children  by  electric  wires* 


I.  Introductory,  833. 
II.  Wires  in  public  place: 

a.  General  rule,   833. 

b.  Wires  within  reach,  834. 

c.  Wires  reached  by  climbing,  886. 

d.  Wires  down  or  crossed,  839. 

e.  Decisions  denying  liability,  841. 

J.  Introductory, 

In  view  of  the  deadly  character  of 
high-tension  wires,  and  the  impossi- 
bility of  even  an  expert  determining 
from  observation  whether  a  wire  is 
harmless  or  deadly,  the  courts  gener- 
ally have  required  a  very  high  degree 
of  care  in  the  placing  and  maintenance 
of  such  wires,  in  favor  of  the  general 
public.  And  in  view  of  the  curiosity 
of  children,  their  ignorance,  and  heed- 
lessness of  danger,  and  known  love 
of  adventure,  the  courts  have  imposed 
an  added  duty  upon  persons  maintain- 
ing deadly  wires  to  guard  them  so  that 
they  will  not  cause  injury  to  children. 
The  circumstances  under  which  in- 
juries may  occur  are  so  varied  that  it 
is  difficult  to  formulate  a  general  rule 
which  will  govern  liability  in  all  cases, 
and  the  tendency  of  the  courts  has 
been,  very  largely,  to  decide  each  case 
on  its  own  peculiar  facts.  The  ques- 
tions of  negligence  of  the  electric  com- 
pany, proximate  cause,  and  contribu- 
tory negligence  of  the  child  have  en- 
tered into  the  discussion  and  run 
17  A.L.R.— 68. 


III.  Wires  pn  or  near  playground,  845. 

IV.  Wires  on  child's  own  premises,  848. 

V.  Wires  where  child  must  trespass  on 

property  of  third  person  to  reach 
them,  849. 
VI.  Wires  on  property  of  one  maintaining 
them,  853. 

through  .  all  the  various  situations 
under  which  the  accidents  have  oc- 
curred; but  the  place  where  the  acci- 
dent occurred  is  the  element  which 
comes  nearer  to  harmonizing  the  cases 
and  furnishing  the  basis,  for  a  state- 
ment of  a  rule  which  can  be  regarded 
as  the  legal  principle  governing  sim- 
ilar situations,  than. any  other.  Thus, 
if  the  injury  occurs  in  a  street  or  other 
public  place,  the  circumstances  must 
be  very  peculiar  to  relieve  the  electric 
company  of  liability,  while,  if  it  occurs 
on  the  property  of  the  power  company, 
there  must  be  peculiar  circumstances 
to  hold  the. company  liable;  and  there 
are  various  shades  of  legal  principle 
governing  situations  lying  between 
these  two  extremes. 

II,  Wires  in  public  place, 
a.  General  rule, 

A  corporation  which  maintains  elec- 
tric wires  in  a  street  or  other  publfc 
place,  uninsulated  at  a  point  where  it 
has  reason  to  anticipate  that  children 
may  come  into  contact  with  them,  or 
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which  permits  wires  to  be  broken 
down,  or  crossed,  so  as  to  be  danger- 
ous when  within  reach  of  children, 
will,  as  a  rule,  be  held  liable  for  in- 
jury caused  to  children  by  such  wires, 
and  the  defenses  of  contributory  neg- 
ligence and  want  of  proximate  cause 
will  be  unavailing. 

United  States. — New  York,  N.  H.  & 
H.  R.  Co.  V.  Fruchter  (1921)  —  C.  C. 
A.  — ,  271  Fed.  419. 

Arkansas. — City  Electric  S.  R.  Co.  v. 
Conery  (1895)  61  Ark.  381,  31  L.R.A. 
570,  54  Am.  St.  Rep.  262,  33  S.  W.  426 ; 
Texarkana  Gas  &  E.  L.  Co.  v.  Orr 
(1894)  69  Ark.  216,  48  Am.  St.  Rep. 
30,  27  S.  W.  66. 

Colorado. — Western  Light  &  P.  Co. 
V.  Pool  (1920)  —  Colo.  — ,  194  Pac. 
613. 

Connecticut. — Nelson  v.  Branford 
Lighting  &  Water  Co.  (1903)  76  Conn. 
648,  64  Atl.  303,  13  Am.  Neg.  Rep.  490. 

Georgia.  —  Madison  v.  Thomas 
(1908)  130  Ga.  163,  60  S.  E.  461. 

Illinois. — Commonwealth  Electric 
Co.  V.  Melville  (1904)  210  111.  70,  70 
N.  E.  1052;  Stedwell  v.  Chicago  (re- 
ported herewith)  ante,  829. 

Kansas.  —  Consolidated  Electric 
Light  &  P.  Co.  V.  Healy  (1902)  65  Kan. 
798,  70  Pac.  884,  13  Am.  Neg.  Rep.  71 ; 
Storm  V.  Leavenworth  Light,  Heat  & 
P.  Co.  (1917)  102  Kan.  40,  169  Pac. 
656. 

Kentucky.  —  Macon  v.  Paducah 
Street  R.  Co.  (1901)  110  Ky.  680,  62  S. 
W.  496. 

Maine.  —  Chickering  v.  Lincoln 
County  Power  Co.  (1919)  118  Me.  414, 
108  Atl.  460. 

Massachusetts. — ^Boutlier  v.  Maiden 
(1917)  226  Mass.  479,  116  N.  E.  251, 
Ann.  Cas.  1918C,  910;  Jordan  v.  Adams 
Gaslight  Co.  (1918)  231  Mass.  186,  120 
N.  E.  654 

Michigan.  —  Johnson  v.  Bay  City 
(1910)  164  Mich.  251,  129  N.  W.  29, 
Ann.  Cas.  1912B,  866. 

Mississippi — Temple  v.  MacComb 
Electric  Light  &  P.  Co.  (1907)  89  Miss. 
1,  11  L.R.A.(N.S.)  449,  42  So.  874. 

Missouri — ^Brubaker  v.  Kansas  City 
Electric  Light  Co.  (1908)  130  Mo.  App. 
439,  110  S.  W.  12;  Thompson  v.  Slater 
<1917)  197  Mo.  App.  247,  193  S.  W. 
971. 


New  Hampshire. — Thompson  v.  Til- 
ton  Electric  Light  &  P.  Co.  (1913)  77 
N.  H.  92,  88  Atl.  216. 

New  York.— Wittleder  v.  Citizens' 
Electric  Illuminating  Co.  (1900)  47 
App.  Div.  410,  62  N.  Y.  Supp.  297; 
Caruso  v.  Troy  Gas  Co.  (1912)  153, 
App.  Div.  431,  138  N.  Y.  Supp.  279, 
affirmed  in  (1913)  209  N.  Y.  510,  102 
N.  E.  1100. 

North  Carolina. — Haynes  v.  Raleigh 
Gas  Co.  (1894)  114  N.  C.  203,  26  L.R.A. 
810,  41  Am.  St.  Rep.  786,  19  S.  E.  344; 
Benton  v.  North  Carolina  Pub.  Serv. 
Corp.  (1914)  165  N.  C.  354,  81  S.  E. 
448;  Ragan  v.  Durham  Traction  Co. 
(1915)  170  N.  C.  92,  86  S.  E.  1001. 

Ohio.— Wolf  V.  Ford  (1917)  7  Ohio 
App.  461. 

Oklahoma. — Shawnee  Light  &  P.  Co. 
V.  Sears  (1908)  21  Okla.  13,  95  Pac. 
449. 

Pennsylvania^ — Mullen  v.  Wilkes- 
Barre  Gas  &  E.  Co.  (1908)  38  Pa. 
Super.  Ct.  3,  affirmed  in  (1910)  229  Pa. 
54,  77  Atl.  1108. 

Virginia. — Lynchburg.  Teleph.  Co.  v. 
Booker  (1905)  103  Va.  594,  60  S.  E. 
148. 

Washington. — Sweeten  v.  Pacific 
Power  &  Light  Co.  (1915)  88  Wash. 
679, 153  Pac.  1054. 

Canada. — Gloster  v.  Toronto  Elec- 
tric Light  Co.  (1906)  38  Can.  S.  C.  27, 
1  B.  R.  C.  786,  6  Ann.  Cas.  629. 

It  was  held  in  Sheffield  Co.  v.  Mor- 
ton, 161  Ala.  163,  49  So.  772,  that 
where  one  maintained  and  operated  an 
uninsulated  wire  charged  with  a  high 
and  dangerous  voltage  of  electricity, 
in  a  public  place,  in  easy  reach  of 
children,  who,  as  was  known  to  him, 
were  in  the  habit  of  going  to  that  par- 
ticular place,  it  was  his  duty  to  take 
reasonable  care  for  their  safety. 

"b.  Wires  within  reach. 

It  is  uniformly  held  that,  if  the  cur- 
rent is  within  reach  of  children  pass- 
ing along  or  playing  upon  the  high- 
way or  any  public  place,  the  one  main-^ 
taining  the  wires  will  be  liable  for  in- 
jury caused  by  them. 

Where  an  electric  company  main- 
tained uninsulated  wires  a  few  inches 
from  the  side  of  a  public  bridge  which 
had  openings  in  the  guard  rails,  it  was 
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held  liable  for  injury  to  an  eight-year- 
old  boy,  who,  in  passing  along  the 
bridge,  put  his  hand  through  an  open* 
ing  in  the  railing  and  came  into  con- 
tact with  the  wires.  Davies,  J.,  says 
that  defendant  corporations,  transmit- 
ting such  a  dangerous  element  as  elec- 
tricity through  their  wires  strung 
along  a  public  highway,  fall  short  of 
being  insurers,  but  are  bound  to  exer- 
cise the  greatest  possible  care  and 
to  use  every  possible  precaution  for 
the  protection  of  the  public;  and 
Idington,  J.,  says  it  seems  needless  to 
argue  that  a  wire  of  the  character  In 
question,  14  or  20  inches  from  a 
bridge  such  as  that  in  question,  is  a 
nuisance.  Gloster  v.  Toronto  Electric 
Light  Co.  (1906)  88  Cam  S.  C.  27,  1 
B.  R.  C.  786,  6  Ann.  Cas.  529. 

A  lighting  company  which  main- 
tains an  uninsulated  wire  within  a  few 
inches  of  a  landing  platform  of  an 
electric  railway  company,  just  outside 
the  balustrade,  is  liable  on  either  the 
theory  of  nuisance  or  negligence  to  a 
ten-year-old  boy  who,  playing  on  the 
platform,  casually  extends  his  hand 
over  the  rail  into  contact  with  the 
wire.  The  court  says  a  wire  carrying 
along  a  public  street,  in  a  densely 
populated  city,  electricity  with  a  volt- 
age sufficient  to  inflict  the  injuries 
which  the  boy  received,  is  a  constant 
and  imminent  menace  to  the  safety 
of  those  who  approach  it,  and  requires 
a  degree  of  care  in  its  erection  and 
maintenance  commensurate  with  its 
liability  to  do  injury.  With  respect 
to  the  question  of  trespass  by  the  boy 
on  the  railroad  company's  property, 
the  court  held  that  that  was  a  ques- 
tion which  defendant  could  not  raise, 
since  the  railroad  company  was  the 
owner  of  the  property,  and  the  court 
held  that  the  question  whether  or  not 
the  defendant  should  have  anticipated 
such  an  injury  was  for  the  jury.  It 
was  further  said  that  it  could  not  be 
held  as  matter  of  law  that  defendant 
could  not  reasonably  have  anticipated 
that  the  child  would  be  playing  on  the 
stairway,  since  the  evidence  shows 
that  children  often  played  there. 
Wittleder  v.  Citizens'  Electric  Illu- 
minating Co.  (1900)  47  App.  Div.  410, 
62  N.  Y.  Supp.  297. 


Where  an  electric  company,  with  au- 
thority from  the  municipality,  ran  a 
high-tension  wire  along  under  a  side- 
walk which  was  elevated  some  dis- 
tance from  the  ground  level,  and  boys 
were  accustomed  to  go  under  the  walk 
for  shelter  and  other  purposes,  and  on 
one  occasion  a  fourteen-year-old  boy, 
attracted  by  smoke  caused  by  a 
grounding  of  the  wire,  went  there  to 
ascertain  the  cause  and  accidentally 
touched  the  wire  and  was  injured,  the 
court,  after  holding  that  he  was  not 
a  trespasser,  said  that  electricity  is 
a  subtle  and  powerful  agent.  Ordi- 
nary care  exerted  by  those  who  make 
a  business  of  using  it  for  profit,  to 
prevent  injury  to  others  therefrom,  re- 
quires much  greater  precaution  in  its 
use  than  where  the  element  used  iB^ 
of  less  dangerous  character.  Since 
there  are  greater  danger  and  hazard 
in  the  use  of  electricity,  there  must  be 
a  corresponding  exercise  of  skill  and 
attention  for  the  purpose  of  avoiding 
injuries  to  others,  to  constitute  what 
the  law  terms  ordinary  care.  On  the 
question  of  contributory  negligence, 
the  court  said  the  boy  did  not  know 
that  the  wire  was  under  the  sidewalk, 
and  did  not  know  that  there  was  dan- 
ger there  of  the  kind  he  encountered. 
It  was  natural  for  the  boy  to  gratify 
his  curiosity  by  going  into  the  space 
for  the  purpose  of  looking  at  the  fire, 
and  in  so  doing  he  went  where  he  had 
a  right  to  go  and  where  he  had  no 
reason  to  anticipate  any  serious  dan- 
ger. Commonwealth  Electric  Co.  v. 
Melville  (1904)  210  IlL  70,  70  N.  E. 
1052. 

Where  wires  are  strung  along  tim- 
bers projecting  from  the  side  of  a  via- 
duct or  bridge,  the  nearest  being  only 
a  foot  from  the  floor  of  the  bridge, 
with  knowledge  that  small  boys  were 
in  the  habit  of  climbing  over  the 
bridge  railing,  the  owner  is  liable  for 
the  death  of  a  ten-year-old  boy  who, 
after  climbing  over  the  railing,  comes 
into  contact  with  the  wire  and  is 
killed.  Consolidated  Electric  Light  & 
P.  Co.  V.  Healy  (1902)  65  Kaiu  798, 
70  Pac.  884,  13  Am.  Neg.  Rep.  71. 
The  court  says:  "As  to  the  boy,  who 
was  not  at  the  time  on  the  highway 
proper,  but  who  was  engaged   in  a 
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dangerous  sport  immediately  outside 
of  it,  was  the  company  negligent  in 
maintaining  its  wires  in  an  uninsu- 
lated condition  where  he  was  liable  to 
come  in  contact  with  them?  To  our 
minds  there  can  be  no  doubt  as  to  the 
answer.  It  was  liable.  To  an  adult  it 
might,  not  have  been.  To  a  small  boy 
in  the1i)uoyancy  of  sport,  and  lacking 
the  intelligence  and  discretion  of  older 
years,  it  was  liable,  in  view  of  the  fact 
that  it  knew  that  children  of  his  class 
were  in  the  habit  of  venturing  in  dan- 
gerous proximity  to  its  negligently 
kept  wires.  The  place  where  the  boy 
met  his  death  was  one  of  those  denom- 
inated in  the  books  'attractive  nui- 
sances,' the  keepers  of  which,  accord- 
ing to  those  decisions  which  we  regard 
as  the  sounder  exposition  of  the  law, 
are  liable  to  one  who,  without  incul- 
pating fault  on  his  part,  is  injured 
thereby.  ...  It  may  be  that  its 
wires  were  not  themselves  attractive 
playthings  for  the  boys,  but  it  main- 
tained them  in  such  immediate  prox- 
imity to  that  which  was  attractive  as 
to  constitute  them  an  integral  part  of 
the  whole." 

In  Shawnee  Light  &  P.  Go.  v.  Sears 
(1908)  21  Okla.  13,  95  Pac.  449,  where 
an  eleven-year-old  girl,  in  passing 
along  a  public  street,  slipped  into  con- 
tact with  a  guy  wire  which  had  be- 
come highly  charged,  the  court  makes 
no  point  of  her  youth,  but  holds  that 
defendant's  duty  was  to  use  the  high- 
est degree  of  care  to  keep  its  appli- 
ances safe,  and  to  maintain  in  the  best 
possible  condition  the  best  appliances 
known  to  science,  to  render  its  busi- 
ness safe,  and  to  use  that  degree  of 
care,  caution,  and  circumspection  in 
keeping  with  the  dangerous  character 
of  its  business. 

And  an  electric  company  which  per- 
mitted a  chain,  with  which  an  electric 
light  was  lowered  and  raised,  to  hang 
down  within  the  reach  of  children  on 
the  public  sidewalk,  and  to  become 
charged  with  electricity,  was  guilty  of 
negligence  and  liable  for  injury  to  a 
child  who  took  hold  of  the  chain  while 
playing  upon  the  street.  Ragan  v. 
Durham  Traction  Co.  (1915)  170  N.  C. 
92,  86  S.  E.  1001. 

So,  in  Thompson  v.  Tilton  Electric 


Light  &  P.  Co.  (1913)  77  N.  H.  92,  88 
Atl.  216,  it  was  held  that  defendant 
electric  company  was  liable  for  the 
death  of  a  boy  fourteen  years  of  age, 
who  was  killed  while  at  play,  as  he 
leaned  against  a  pole  carrying  defend- 
ant's wires  and  came  in  contact  with 
a  chain  used  to  raise  and  lower  the 
electric  lamp,  the  boy  being  rightfully 
on  the  highway  and  guilty  of  no  tres- 
pass against  defendant ;  the  view  most 
favorable  to  defendant  in  that  respect 
being  that  the  relation  existing  be- 
tween it  and  deceased  was  that  which 
arises  between  two  licensees  upon  the 
land  of  a  third  party,  the  defendant 
knowing  that  children  were  in  the 
habit  of  playing  near  the  pole,  and 
were  liable  to  be  seriously  injured  by 
the  faulty  construction  of  its  appli- 
ances attached  to  the  pole. 

So,  a  company  which,  for  the  pur- 
poses of  an  electrical  display,  sends  a 
cdrrent  of  2,300  volts  over  wires  en- 
tering a  small  building  or  box-like 
structure  7  or  8  feet  high,  which  it  has 
constructed  across  the  sidewalk,  and 
in  which  it  has  installed  a  converter, 
is  responsible,  in  the  absence  of  con- 
tributory negligence,  for  the  death  of 
a  boy  eighteen  years  of  age,  who  was 
killed  while  attempting  to  view  a  pa- 
rade, by  a  shock  from  the  wires,  which 
entered  the  building  in  an  improper 
manner  and  without  proper  protection, 
although  they  were  erected  by  an- 
other, for  whose  conduct,  by  itself,  the 
defendant  was  not  responsible.  The 
court  said  that  the  death  was  not  due 
alone  to  the  improper  wiring,  but  to 
the  combination  of  circumstances. 
Caruso  v.  Troy  Gas  Co  (1912)  153  App. 
Div.  431,  138  N.  Y.  Supp.  279. 

c.  Wires  reached  hy  climbing. 

An  electric  company,  which  runs 
wires  carrying  a  dangerous  current 
only  a  short  distance  above  the  truss 
of  a  bridge  from  which  it  knows  that 
boys  are  in  the  habit  of  diving,  will 
be  held  liable  for  the  death  of  a  six- 
teen-year-old boy  who,  when  preparing 
for  a  dive,  in  steadying  himself, 
touches  the  wire,  without  knowing 
that  the  current  had  been  turned  into 
the  wire  so  as  to  make  it  dangerous. 
Nelson  v.  Branford  Lighting  &  Water 
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Co.  (1903)  76  ConiL  548,  54  Atl.  303, 13 
Am.  Neg.  Rep.  490.  The  court  said 
defendant  was  bound  to  a  very  high 
degree  of  care  in  the  use  for  its  own 
purposes  of  highway  bridges.  In  de- 
termining what  precautions  against 
danger  to  human  life  were  reasonably 
necessary,  it  was  bound  to  consider 
all  the  uses  to  which  the  bridge  was 
customarily  put. 

A  railway  company  which  carried 
its  power  wires  over  a  highway  bridge 
on  apparatus  attached  to  the  super- 
structure of  the  bridge,  which  was  so 
constructed  that  boys  could  and  did 
climb  on  it,  was  held  liable  for  injury 
to  a  boy  who,  having  gone  to  the  top 
of  a  bridge  structure,  attempted  to 
climb  the  pole  supporting  the  wires, 
to  get  a  pigeon  resting  on  the  wires. 
New  York,  N.  H.  &  H.  R.  Co.  v. 
Fruchter  (1921)  —  C.  C.  A.  — ,  271 
Fed.  419.  The  court  says  that  any 
composition  of  matter  which  lures  or 
attracts  the  confiding  ignorance  of 
children  to  their  own  harm  must  be 
safeguarded  as  circumstances  require. 
The  court  further  says,  of  the  con- 
struction involved  in  the  case,  that  it 
was  dangerous  was  too  obvious  for 
argument,  and  therefore,  if  the  danger 
was  known  and  the  temptation  to  chil- 
dren also  known,  it  was  a  question  for 
the  jury  to  declare  whether  the  ab- 
sence of  guards,  either  human  or 
mechanical,  did  not  constitute  negli- 
gence. The  court  concluded  that  from 
the  conditions  defendant  could  have 
foreseen  that  some  boy  would,  in  the 
spirit  of  bravado,  do  exactly  what  this 
boy  did,  and  such  troublesome  boys 
are  entitled  to  be  protected  against 
themselves. 

"Wires  In  treei. 

Where  wires  were  strung  through 
the  branches  of  a  shade  tree  in  front 
of  private  property,  and  the  son  of 
the  property  owner  climbed  into  the 
tree  and  was  electrocuted,  the  court 
said  the  duty  of  the  electric  company 
to  insulate  its  wires  has  been  held 
to  be  limited  to  points  where  there  is 
ground  to  apprehend  that  a  reasonable 
person  may  come  in  close  proximity  to 
the  wires.  'In  the  case  here  it  appears 
that   defendant    had    a    high-tension 


transmission  line  extending  along  the 
highway  to  and  beyond  the  plaintiff's 
residence,  the  wires  stretching  be- 
tween the  branches  of  a  shade  tree  in 
his  yard.  Intestate,  while  at  play, 
climbed  into  the  tree,  and,  as  the  im- 
mediate result  of  contact  there  with  a 
naked  wire,  was  instantly  killed  by  an 
electric  shock.  Trees  growing  about 
a  family  home  are  not  primarily  for 
boys  to  play  in.  But  by  climbing  a 
tree  a  boy  would  not  altogether  remove 
himself  from  the  pale  of  the  protec- 
tion of  the  law.  In  constructing  and 
maintaining  a  line  for  transmitting 
the  subtle  agency  of  electricity,  no  one 
may,  with  impunity,  totally  disregard 
the  natural  habits  and  the  childish  in- 
clinations of  boys  at  play,  to  climb 
the  dooryard  shade  trees.  Human  life 
is  short  enough,  and  its  burdens  and 
responsibilities  come  soon  enough,  at 
best.  To  take  from  boyhood  the  le- 
gitimate pleasures  and  adventures  of 
tree  climbing  would  unduly  restrict 
the  confines  of  that  memory-cherished 
domain,  and  lessen  life's  joys  both 
there  and  thereafter."  Chickering  v. 
Lincoln  County  Power  Co.  (1919)  118 
Me.  414, 108  Atl.  460. 

It  is  negligence  to  attach  uninsu- 
lated wires  carrying  a  dangerous  elec- 
tric current  to  a  tree  in  a  highway 
having  branches  extending  almost  to 
the  ground,  which  children  would  be 
likely  to  climb.  Temple  v..McComb 
Electric  Light  &  P.  Co.  (1907)  89  Miss. 
1,  42  So.  874, 11  L.R.A.  449.  The  court 
says :  "It  is  perfectly  idle  for  the  ap- 
pellee to  insist  that  it  was  not  bound 
to  have  reasonably  expected  the  small 
boys  of  the  neighborhood  to  climb  that 
sort  of  tree.  The  fact  that  such  boys 
would,  in  all  probability,  climb  that 
particular  tree,  being  the  kind  of  tree 
it  was,  was  a  fact  which,  according  to 
every  sound  principle  of  law  and  com- 
mon sense,  this  corporation  must  have 
anticipated.  The  argument  that  it  did 
not  almost  suggests  the  query  whether 
the  individuals  composing  this  corpo- 
ration, its  employees  and  agents,  had 
forgotten  that  they  were  once  small 
boys  themselves.  The  immemorial 
habit  of  small  boys  to  climb  little  oak 
trees  filled  with  abundant  branches 
reaching  almost  to  the  ground  is  a 
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habit  of  which  corporations  stretching 
their  wires  over  such  trees  must  take 
notice.  This  court,  so  far  as  the  ex- 
ertion of  its  power  in  a  legitimate  way 
is  concerned,  intends  to  exert  that 
power  so  as  to  secure,  at  the  hands  of 
these  public  utility  corporations,  han- 
dling and  controlling  these  extraor- 
dinarily dangerous  agencies,  the 
very  highest  degree  of  skill  and  care." 

So,  in  Thompson  v.  Slater  (1917)  197 
Mo.  App.  247, 193  S.  W.  971,  an  action 
for  injury  to  an  eight-year-old  boy  by 
coming  into  contact  with  uninsulated 
wires  extending  through  a  tree  in  a 
street,  when  a  limb  above  the  wires, 
upon  which  the  boy  was  sitting,  broke, 
it  was  held  that  defendant  was  liable, 
as  it  could  reasonably  have  antici- 
pated that  a  boy  would  climb  the  tree, 
which  was  of  medium  size  and  easy  to 
climb,  and,  further,  that  the  lack  of 
insulation  of  the  wires,  not  the  break* 
ing  of  the  limb,  was  the  proximate 
cause  of  the  injury. 

In  Benton  v.  North  Carolina  Pub. 
Serv.  Corp.  (1914)  165  N.  C  354,  81  S. 
E.  448,  an  electric  company  was  held 
liable  for  the  death  of  a  boy  who  came 
into  contact  with  its  high-power  wires 
where  they  passed  through  a  tree  and 
the  insulation  had  been  worn  off,  the 
tree  being  in  the  public  street  in  a 
thickly  settled  district,  and  the  limbs 
of  the  tree  coming  within  7  feet 
of  the  ground,  making  it  easy  for  boys 
to  climb,  as  defendant  was  bound  to 
have  reasonably  expected  small  boys 
in  the  neighborhood  to  climb  that  sort 
of  a  tree,  and  it  being  immaterial  to 
consider  whether  the  boy  was  a  tres- 
passer, as  he  certainly  was  not  tres- 
passing upon  the  property  of  defend- 
ant. 

A  power  company  which  maintains 
an  uninsulated  high-tension  wire 
through  a  tree  located  between  side- 
walk and  curb  on  a  public  street,  with 
its  branches  extending  nearly  to  the 
ground,  is  liable  for  the  death  of  an 
eleven-year-old  boy  who  in  play  climbs 
the  tree  and  comes  into  contact  with 
the  wire.  Wolf  v.  Ford  (1917)  7  Ohio 
App.  461.  The  court  says:  "The  de- 
fendant company  was  bound  to  exer- 
cise the  highest  degree  of  care  in 
transmitting     the     electric     current 


through  its  wire,  in  order  to  protect 
the  lives  and  save  from  injury  those 
who,  without  negligence  or  fault  on 
their  part,  might  come  in  contact  with 
it;  and  to  do  this  it  was  necessary 
that  such  wire  be  properly  insulated, 
which  in  this  case  was  not  done,  and 
as  a  result  of  such  failure  on  the  part 
of  the  defendant  company  plaintiff's 
intestate,  George  Wolf,  came  to  his 
death.  What  negligent  act  on  the  part 
of  decedent  was  done  by  him  that 
caused  his  death  ?  We  fail  to  find  any. 
We  are  bound  to  conclude  from  the 
very  nature  of  the  business  of  an  elec- 
tric company,  which  in  the  conduct  of 
its  business  uses  highly  charged  wires, 
that,  outside  of  and  irrespective  of 
any  contractual  relation,  it  owes  a 
legal  duty  towards  all  persons  who  are 
engaged  in  a  lawful  business,  or  who 
are  in  a  place  where  they  have  a  law- 
ful right  to  be,  and  are  liable  to  come 
in  contact  with  the  wires,  to  see  that 
the  wires  are  properly  insulated." 

In  Mullen  v.  Wikes-Barre  Gas  &  E. 
Co.  38  Fa.  Super.  Ct.  8,  recovery  was 
allowed  for  injuries  to  a  boy  of  tender 
years,  who,  while  at  play,  climbed  a 
tree  in  the  sidewalk  of  a  street,  and 
was  injured  by  coming  into  contact 
with  a  defectively  insulated  wire. 
Fitzgerald  v.  Edison  Electric  Illumi- 
nating Co.  (1901)  200  Pa.  540,  86  Am. 
St.  Rep.  732,  50  Atl.  161,  was  quoted 
to  the  effect  that  one  using  such  a 
dangerous  agent  as  an  electric  wire 
was  bound  not  only  to  know  the  extent 
of  the  danger,  but  to  use  the  very 
highest  degree  of  care  practicable  to 
avoid  injury  to  everyone  who  might  be 
lawfully  in  proximity  to  its  wires,  and 
liable  to  come,  accidentally  or  other- 
wise, in  contact  with  them. 

And  in  Sweeten  v.  Pacific  Power  & 
Light  Co.  (1915)  88  Wash.  679,  153 
Pac.  1054,  it  was  held  that  an  electric 
light  company  which  permitted  its 
wires  to  remain  in  a  large  cottonwood 
tree  in  a  public  alley  where  a  large 
number  of  children  habitually  played, 
the  tree  being  of  easy  access  and  fre- 
quently climbed  by  the  children,  and 
the  insulation  from  the  wires  having 
become  worn  so  that  flashes  were  fre- 
quently emitted  as  it  came  in  contact 
with  the  tree  and  the  tree  had  been 
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considerably  burned,  of  which  facts 
defendant's  manager  had  been  warned 
by  a  person  living  in  the  neighbor- 
hood»  was  guilty  of  gross  negligence, 
and  liable  for  the  death  of  a  boy  who 
came  into  contact  with  the  wires  while 
in  the  tree. 

d.  Wire9  dtnon  or  crossed* 

Where  an  electric  company,  after  its 
appliances  showed  that  a  wire  was 
grounded,  kept  the  power  turned  on 
until  a  boy  in  crossing  the  street  at- 
tempted to  remove  a  fallen  wire  from 
the  path  and  was  killed,  the  court  held 
the  power  company  negligent,  and  held 
that  the  question  of  the  negligence  of 
the  boy's  act  was  for  the  jury.  Tex- 
arkana  Gas  &  E.  L.  Co.  v.  Orr  (1894) 
59  Ark.  215,  43  Am.  St.  Rep.  30,  27 
S.  W.  66. 

And  an  electric  company  which 
turns  a  deadly  current  of  electricity 
through  a  wire,  after  it  has  notice 
that  it  is  down  in  the  street,  will  be 
liable  for  injury  to  a  child  coming  in- 
to contact  with  it.  And  a  seven-and- 
one-half-year-old  boy  is  not,  as  matter 
of  law,  negligent  in  taking  hold  of  a 
wire  which  he  finds  across  his  path, 
to  pass  under  it,  if  he  does  not  know 
that  it  is  a  live  wire.  Madison  v. 
Thomas  (1908)  130  Ga.  153,  60  S.  E. 
461. 

Where  a  boy  came  into  contact  in 
a  public  highway  with  a  highly 
charged  wire  which  had  broken  and 
fallen  to  the  ground,  the  court  held 
that  defendant  might  be  found  guilty 
of  negligence  if  it  knew  that  the  wire 
was  down,  or,  by  the  exercise  of  ut- 
most care,  should  have  known  that  it 
was  down.  Western  Light  &  P.  Co.  v. 
Poor  (1920)  —  Colo.  — ,  194  Pac.  613. 

An  electric  corporation  which  know- 
ingly permits  a  dangerous  wire  to 
bang  in  such  condition  as  to  imperil 
persons  passing  along'  the  street  is 
guilty  of  gross  negligence,  and  the 
question  is  for  the  jury  whether  or  not 
a  twelve-year-old  boy  is  negligent  in 
taking  hold  of  it  while  passing  along 
the  walk,  in  view  of  all  the  circum- 
stances shown  by  the  evidence.  Ma- 
con V.  Paducah  Street  R.  Co.  (1901) 
110  Ky.  680,  62  S.  W.  496. 

In  Lynchburg  Teleph.  Co.  v.  Booker 


(1905)  103  Va.  594,  50  S.  E.  148,  where 
an  eight-year-old  child,  sitting  on  a 
box  on  a  sidewalk,  seeing  what  he 
supposed  to  be  a  string  hanging  from 
a  tree  inside  of  the  fence,  took  hold 
of  it  and  received  painful  injuries 
from  a  charged  wire,  the  defendant 
contended  there  could  be  no  recovery, 
because  the  child  was  a  trespasser  in 
putting  his  hand  through  the  fence. 
The  court  said  that  it  knew  that  put- 
ting one's  hand  through  a  fence  was  a 
trespass,  but  it  would  certainly  seem 
that  the  trespass  would  reach  the  van- 
ishing point  when  it  was  committed  by 
a  child  eight  years  old.  The  owner  of 
the  premises  would  find  it  difiicult  to 
maintain  such  a  defense  if  he  had 
knowingly  permitted  so  grievous  a 
danger  to  exist  within  reach  of  a  pub- 
lic street,  and  thereby  caused  injury 
to  one  incapable  of  contributory  negli- 
gence. 

Where  a  five-year-old  child  came  in- 
to contact  with  an  electric  light  wire 
which  had  burned  in  two  .where  it 
passed  through  a  tree,  and  hung  near 
the  ground,  the  court  held  that  such 
a  child  would  not  be  guilty  of  con- 
tributory negligence,  and  that  defend- 
ant could  have  been  found  to  be  neg- 
ligent in  the  manner  in  which  it  con- 
structed the  line.  Johnson  v.  Bay  City 
(1910)  164  Mich.  251,  129  N.  W.  29, 
Ann.  Cas.  1912B,  866. 

In  Jordan  v.  Adams  Gaslight  Co. 
(1918)  231  Mass.  186,  120  N.  E.  654,  a 
verdict  for  the  death  of  a  boy,  killed 
when  coming  into  contact  with  an 
electric  light  wire  in  a  street,  was  up- 
held. 

Cases  in  which  the  injured  person 
has  nearly  approached  maturity  have 
not  been  included  in  this  annotation, 
because  the  courts  have  for  the  most 
part  treated  them  as  having  sufficient 
knowledge  of  the  danger  of  electric 
wires  to  be  chargeable  with  negligence 
in  case  they  are  injured  by  such  cur- 
rent; but  in  Boutlier  v.  Maiden  (1917) 
226  Mass.  479, 116  N.  E.  251,  Ann.  Cas. 
1918C,  910,  where  a  seventeen-year-old 
boy  in  passing  along  a  sidewalk  on  a 
very  dark  night,  upon  seeing  sparks 
from  a  grounded  wire,  thought  they 
were  fireflies,  and,  upon  stooping  to 
get  them,  came  into  contact  with  the 
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wire  and  was  killed,  the  court  said, 
in  view  of  his  age,  it  could  not  be 
ruled  that  he  was  not  in  the  exercise 
of  as  high  degree  of  care  as  naturally 
can  be  expected  of  a  seventeen-year- 
old  boy,  and  that  he  could  not  be  said 
to  have  been  negligent  as  matter  of 
law  in  failing  to  see  the  wire  on  a 
dark  night,  or  in  mistakenly  believing 
the  sparks  were  fireflies.  And  the  elec- 
tric company  was  held  to  be  negligent 
in  permitting  a  wire  to  remain  upon 
its  poles  in  a  dangerous  condition  for 
at  least  two  years  before  the  acci- 
dent, without  taking  steps  to  remove 
it  or  protect  persons  against  it.  It 
appearing  that  deceased  had  stepped 
off  the  sidewalk,  the  court  said  if  he 
was  rightfully  upon  the  land,  and  de- 
fendant might  have  anticipated  that 
he  might  be  there,  it  could  be  found 
that  defendant  was  negligent  in  the 
care  of  the  wires,  and  for  the  result 
of  such  negligence  it  is  liable. 

Where  a  boy  came  into  contact  in 
a  public  ^street  with  a  telephone  wire 
«  which  had  fallen  across  the  wires  of 
a  railway  company,  and  was  killed, 
the  railway  company  was  held  liable 
on  the  theory  that  it  was  its  duty  to 
maintain  the  wire  in  such  manner  as 
to  protect  persons  properly  in  the 
street  against  injury  by  it,  to  the  ex- 
tent that  it  could  do  so  by  the  exercise 
of  reasonable  care  and  diligence. 
This  duty  extends  to  the  prevention  of 
the  escape  of  the  dangerous  force  in 
their  service  through  any  wires 
brought  into  contact  with  their  own, 
and  of  its  transmission  thereby  to  any- 
one using  the  street.  The  duty  to  the 
public  is  stated  generally  in  the  case, 
and  the  only  effect  the  fact  that  the  in- 
jured person  was  a  boy  had  was  that 
possibly  he  had  not  exercised  the  care 
in  the  matter  that  an  adult  would  have 
used.  City  Electric  Street  R.  Co.  v. 
Conery  (1895)  61  Ark.  381,  31  L.R.A. 
570,  54  Am.  St.  Rep.  262,  33  S.  W.  426. 

Where  an  electric  company  ran  its 
wires  through  a  tree  in  such  a  way 
that  they  came  into  contact  with  its 
branches,  and  the  insulation  was  worn 
off,  and  the  current  folloWed  another 
wire  to  a  point  near  the  ground,  where 
it  injured  a  nine-year-old  boy,  the 
court  says:     ''Defendant,  in  building 


and  maintiuning  its  lines  in  the  public 
streets  and  alleys  of  the  city,  was. 
charged  with  th^  duty  to  exercise  the 
highest  degree  of  care  to  use  none  but 
thoroughly  insulated  wires  in  the 
transmission  of  high  voltage  currents^ 
to  place  the  wires  where  the  insula- 
tion would  not  be  destroyed,  and  there- 
after to  be  vigilant  to  discover  and 
repair  any  defect  which  might  permit 
electricity  to  escape  from  the  wires 
and  to  come  into  contact  with  persons 
rightfully  using  the  public  thorough- 
fares." But  the  defendant  was  held 
not  chargeable  for  the  act  of  a  stran- 
ger in  connecting  a  wire  with  the  un- 
insulated wire,  to  carry  it  to  the 
ground.  But  since  this  condition  had 
existed  for  two  months,  the  jury  were 
permitted  to  infer  that  an  ordinarily 
careful  and  prudent  person,  in  the  ex- 
ercise of  the  highest  degree  of  care, 
would  have  discovered  and  removed  it. 
The  boy  had  been  warned  not  to  touch 
the  wire,  but,  saying  he  was  not 
afraid,  grasped  it  and  was  killed. 
Concerning  this  condition,  the  court 
said:  "Defendant  argues  from  these 
facts  that  'there  is  no  real  difference 
in  principle  between  the  conduct  of  a 
boy  and  the  conduct  of  an  adult,  if 
each  of  them  knows  that  the  thing  he 
is  about  to  do  is  a  dangerous  thing  to- 
do.  Ignorance  of  all  the  possible  ef- 
fects of  the  negligent  act  does  not  ex- 
cuse one  guilty  of  negligence  from  the 
consequences  of  his  negligent  act.  If 
the  act  itself  is  negligent,  then  that 
negligence  bars  a  recovery.'  The  fal- 
lacy of  this  argument  lies  in  the  as- 
sumption that  a  child  nine  years  old,, 
a  mere  baby,  should  be  held  to  the 
exercise  of  the  discretion  and  judg- 
ment expected  of  an  adult.  Suppose 
plaintiff  were  told  that  he  might  be 
shocked  if  he  took  hold  of  the  wire; 
he  knew  that  other  boys  of  his  age 
had  been  shocked  in  that  way  and  had 
escaped  serious  injury,  and  why 
should  he  deny  himself  the  joy  of  the 
same  novel  experience?  Could  any- 
thing be  more  natural  in  a  boy  of  such 
tender  age  than  to  do  the  very  thing 
his  playmates  had  done?  If  he  did 
nothing  more  than  one  would  expect 
from  a  person  of  his  age  and  apparent 
understanding,  it  would  be  a  solecism 
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to  declare  his  act  excessive."  •  Bru- 
baker  v.  Kansas  City  Electric  Light 
Co.  (1908)  130  Mo.  App.  439, 110  S.  W. 
12. 

A  corporation  which  maintains  un- 
insulated wires  in  a  street  of  a  city  is 
liable  for  the  death  of  a  boy  by  com- 
ing into  contact  with  a  small  wire 
which  has  been  thrown  across  them, 
if  the  combination  of  circumstances  is 
such  that  it  might  be  reasonably  fore- 
cast as- being  likely  to  happen,  taking 
into  account  its  own  experience  and 
that  of  others,  together  with  that 
Tvhich  is  inherently  probable.  Storm 
V.  Leavenworth  Light,  Heat  &  P.  Co. 
<1917)  102  Kan.  40,  169  Pac.  556. 

Where  a  ten-year-old  boy  was  killed 
by  coming  into  contact  with  a  guy 
wire  of  an  electric  light  company, 
which  had  come  into  contact  with  the 
deadly  current  of  a  street  railway 
company,  the  court  said  defendant 
owed  to  the  deceased  the  duty  of  keep- 
ing out  of  his  way,  as  he  went  about 
his  business  and  to  his  home,  all  its 
wires,  and  especially  the  duty  of  pre- 
venting his  exposure  to  contact  with 
any  wire,  placed  in  the  streets  to  carry 
a  current  of  electricity.  It  was 
further  held  that  the  boy  could  not 
be  charged  with  contributory  negli- 
gence in  taking  hold  of  the  wire. 
Haynes  v.  Raleigh  Gas  Co.  (1894)  114 
N.  C.  208,  26  L.R.A.  810,  41  Am.  St. 
Rep.  786,  19  S.  E.  344.  The  court  says 
it  is  due  to  the  citizen  that  the  electric 
companies  that  are  permitted  to  use 
for  their  own  purposes  the  streets  of 
a  city  or  town  should  be  required  to 
exercise  the  utmost  degree  of  care  in 
the  construction,  inspection,  and  re- 
pair of  their  wires  and  poles,  to  the 
end  that  travelers  along  the  highway 
may  not  be  injured  by  their  appli- 
ances. The  danger  is  great,  and  the 
care  and  watchfulness  must  be  com- 
mensurate to  it. 

In  Pierce  v.  United  Gas  &  E.  Co. 
(1911)  161  CaL  176,  118  Pac.  700, 
where  a  guy  wire  had  become  detached 
from  its  fastening  and  was  hanging 
from  a  pole  upon  which  were  some 
high-power  electric  wires,  under  such 
circumstances  as  would  support  the 
conclusion  that  the  company  main- 
taining the  wires  would  have  known  of 


its  condition  by  the  exercise  of  reason- 
able care,  the  question  whether  the 
guy  wire  would  be  likely  to  attract 
children  and  lead  them  to  play  with 
it,  and  that  in  such  play  it  might  rea- 
sonably be  anticipated  that  they  would 
bring  the  wire  into  contact  with  the 
electric  wire,  was  for  the  jury,  the 
court  saying  that,  as  the  pole  was  in 
a  public  highway  at  a  place  where 
children  of  the  neighborhood  might 
reasonably  be  expected  to  play,  and 
recognizing  the  well-known  attractive- 
ness to  children  of  anything  in  the  na- 
ture of  a  swing,  they  were  of  the  opin- 
ion that  there  was  enough  in  the  evi- 
dence to  support  a  conclusion  on  the 
part  of  the  jury  that  the  guy  wire, 
hanging  as  it  did,  would  reasonably 
be  liable  to  attract  children  and  lead 
them  to  play  with  it,  and  that  in  such 
play  it  might  reasonably  be  expected 
it  would  be  brought  into  contact  with 
the  high-power  electric  wires. 

e.  Decisions  denying  UalHUty. 

The  electric  company,  while  held  to 
a  very  high  degree  of  care,  is  not  an 
insurer,  and  is  not  bound  to  provide 
against  injuries  which  a  reasonably 
prudent  person  would  not,  under  all 
the  circumstances,  have  anticipated. 
The  question  what  should  and  what 
should  not  have  been  anticipated  is 
ordinarily  a  question  for  the  jury,  and 
80  there  may  be  some  difference  in  the 
result  reached  upon  similar  facts  in 
different  cases,  under  instructions  em- 
bodying the  principle  of  law  as  above 
stated.  Therefore,  if,  in  running  the 
wires,  they  are  placed  where  there  is 
no  reasonable  ground  for  anticipating 
that  children  will  reach  them,  there  is 
no  liability. 

Thus,  in  Parker  v.  Charlotte  Elec- 
tric R.  Co.  (1915)  169  N.  C.  68,  85  S. 
E.  33,  where  defendant's  feed  wire 
was  placed  about  12  inches  below  and 
underneath  a  bridge,  and  plaintiff, 
while  playing  upon  the  bridge  with 
other  boys,  got  down  on  his  knees  on 
the  floor  of  the  bridge,  reached  his 
hand  between  the  lower  railing  and 
floor,  and  touched  the  feed  wire,  re- 
ceiving the  injury  complained  of,  it 
was  held  that  defendant  had  exer- 
cised every  jpossible  care  in  the  dis- 
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position  of  its  wires,  and  had  no  rea- 
son to  expect  that  a  thirteen-year-old 
boy  would  lie  down  on  the  bridge  and 
endeavor  to  touch  them;  and,  as  such 
action  could  not  reasonably  have  been 
foreseen,  defendant  was  not  liable. 

And  in  Johnston  v.  New  Omaha 
Thompson-Houston  Electric  Light  Co. 
(1907)  78  Neb.  24,  17  L.R.A.(N.S.) 
435,  110  N.  W.  711,  113  N.  W.  526,  re- 
covery was  denied  for  injury  to  a 
bright,  intelligent  boy  twelve  years 
old,  living  in  a  city  in  which  electric 
light  and  power  wires  were  in  con- 
stant use  in  nearly  all  of  the  principal 
streets  and  highways,  caused  by  his 
climbing  a  fence  some  4  feet  in  height, 
on  a  walk  along  the  side  of  a  viaduct, 
to  grasp  an  electric  light  wire  from 
18  to  30  inches  above  the  top  of  the 
fence  to  see  ''if  he  could  get  a  shock.'' 
The  court  said  that  the  structure  was 
not  of  such  a  character  as  to  be  ob- 
viously attractive  to  children,  or  like- 
ly to  be  used  by  them  as  a  plaything, 
and  that,  if  the  wire  was  negligently 
allowed  to  remain  insufficiently  in- 
sulated, the  injury  complained  of  was 
not  such  a  one  as  could  reasonably 
and  naturally  be  anticipated. 

In  Charette  v.  L'Anse  (1908)  154 
Mich.  304,  117  N.  W.  737,  Hooker,  J., 
in  his  concurring  opinion,  said  that  a 
village,  in  maintaining  an  electric 
light  plant  and  wires  for  the  purpose 
of  supplying  electric  light,  was  not 
guilty  of  negligence  in  failing  to  antic- 
ipate and  provide  against  a  climbing 
up  and  seizing  a  wire  connected  with 
the  village's  electric  light  system, 
some  6  feet  above  the  level  of  the 
street,  by  a  fourteen-year-old  boy,  who 
could  not  have  reached  it  from  the 
ground.  In  the  opinion  of  the  court, 
however,  this  question  was  not  con- 
sidered. 

A  street  railway  company  operating 
a  trolley  system  is  not  negligent  in 
running  its  wires  over  a  bridge  used 
by  pedestrians,  4  feet  below  the  top 
of  a  parapet  protecting  the  side  of  the 
bridge,  which  parapet  is  18  inches 
wide,  so  as  to  be  liable  for  injury  to 
a  twelve-year-old  boy,  who,  in  passing 
over  the  bridge  swinging  a  wire, 
brings  it  into  contact  with  the  trolley 
wire.     Adams  v.  Bullock  (1919)  227 


N.  Y.  208,  125  N.  E.  98.  The  court 
says  there  was  a  duty  to  adopt  all 
reasonable  precautions  to  minimize 
the  resulting  perils.  We  think  there 
is  no  evidence  that  their  duty  was 
ignored.  The  trolley  wire  was  so 
placed  that  no  one  standing  on  the 
bridge,  or  even  leaning  over  the  para- 
pet, could  reach  it.  Only  some  extraor- 
dinary casualty  not  fully  within  the 
area  of  ordinary  prevision  would  make 
it  a  thing  of  danger.  No  vigilance, 
however  alert,  unless  fortified  by  a 
gift  of  prophecy,  could  have  pre- 
dicted the  point  upon  the  route  where 
such  an  accident  would  occur. 

So  there  are  cases  denying  liability 
where  the  child  had  to  climb  into  a 
position  where  the  one  maintaining 
the  wires  had  no  reasonable  ground  to 
believe  he  would  climb,  in  order  te 
come  into  contact  with  the  wires. 

In  Graves  v.  Washington  Water 
Power  Co.  (1906)  44  Wash.  675,  11 
L.R.A.(N.S.)  452,  87  Pac.  956,  it  was. 
held  that  one  maintaining  an  unin- 
sulated electric  wire  near  a  bridge  pier 
was  not  bound  to  anticipate  that,  be- 
cause of  the  attractive  character  of 
the  pier,  and  the  birds  found  there,.' 
children  might  climb  the  pier  and 
come  into  contact  with  the  wire,  and 
to  take  precautions  to  guard  against 
injury  to  them.  The  court  says: 
"Can  we  say  that  'the  general  public 
may  rightfully  go,  for  purposes  of  busi- 
ness or  pleasure,'  up  or  down  the  side 
of  a  high  and  almost  perpendicular 
pier  of  a  public  bridge  across  a  river ,> 
climbing  upon  the  diagonally  attached 
slats  of  steel,  as  did  respondent? 
Was  it  ever  contemplated  that  such  a 
use  should  be  made  of  the  piers  of  this 
bridge  by  the  general  public?  We  ap- 
prehend not.  The  bridge  was  con- 
structed for  the  purpose  of  f urnishing^ 
the  public  means  of  crossing  a  goodly 
sized  river.  It  was  intended  that  the 
public  should  walk  or  ride  upon  the 
roadway  at  the  top  of  said  bridge. 
The  latticework  upon  the  sides  of 
these  piers  was  not  intended  to  con- 
stitute ladders  or  furnish  means  of 
access  to  or  from  the  top  of  the  bridge. 
The  public  was  not  invited,  nor  ex- 
pected, to  use  such  latticework  for 
such  a  purpose.     No  one,  other  than 
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an  employee  or  agent  of  the  city  in- 
trusted with  some  duty  in  connection 
with  the  inspection,  supervision,  care, 
or  repairing  of  said  bridge,  would 
have  any  authority  to  climb  up  or 
down  said  latticework.  This  being 
true,  it  follows  that  respondent,  as  one 
of  the  general  public,  had  no  authority 
justifying  his  presence  at  the  place 
where  he  was  injured."  And  with 
respect  to  the  theory  of  attractive  nui- 
sance the  court  said:  'The  things 
that  constituted  the  attraction  which 
it  is  claimed  drew  him  to  this  place 
were  features  connected  with  the 
river,  the  bridge,  and  the  pigeons,  and 
were  matters  for  the  existence  of 
which  appellant  was  not  responsible. 
•  •  .  If  a  boy,  through  curiosity, 
should  dig  up  a  wire  buried  in  the 
ground,  or  should  climb  to  the  top  of 
a  high  pole,  and  in  either  case  take 
hold  of  a  'live'  wire  and  be  injured, 
would  it  be  seriously  contended  that 
this  was  .a  circumstance  which  the 
owner  of  the  wire  should  be  held  to 
have  anticipated  and  guarded  against? 
.  .  .  To  say  that  the  owner  or 
operator  of  an  electric  plant  should 
foresee  and  anticipate  the  presence  of 
children  or  others  in  places  where 
ordinarily  prudent,  careful,  and  fore- 
seeing persons  would  not  expect,,  or 
deem  it  likely  for  them  to  be,  would 
impose  a  burden  and  responsibility  for 
which  there  is  no  justification  in  law. 
We  do  not  think  it  can  be  said  that 
this  appellant  should  have  anticipated 
that  boys  would  climb  up  this  almost 
perpendicular  pier,  and  from  it  reach 
over  and  take  hold  of  the  electric 
wires  strung  upon  its  poles  30  or  more 
feet  above  the  ground.  ...  We  see 
electric  wires  stretched  on  poles 
through  our  towns  and  cities,  and 
along  highways,  through  farms,  or- 
chards, and  forests  in  the  country. 
Can  it  be  held  that  companies  oper- 
ating these  wires  must  keep  them  out 
of  reaching  distance  of  every  high 
tree,  building,  fence,  wall,  pole,  or 
other  place  of  elevation,  into  or  upon 
which  a  boy  may  possibly  be  allured 
by  birds'  nests,  or  other  attractions?" 
So,  in  Freeman  v.  Brooklyn  Heights 
R.  Co.  (1900)  154  App.  Div.  596,  66 
N.  Y.  Supp.  1052,  recovery  was  refused 


to  a  boy  ten  years  old,  who,  in  climb- 
ing up  over  a  public  bridge,  came  into 
contact  with .  one  of  the  defendant's 
wires,  and  received  a  shock  whereby 
he  was  thrown  to  the  ground  and  in- 
jured. Here  it  appeared  that  the  de- 
fendant had  strung  its  trolley  wires 
over  a  bridge  which  was  sustained  by 
two  curved  girders,  each  of  which 
came  to  the  ground  at  each  end  of 
the  bridge  and  rose  to  about  13  feet 
in  the  middle,  and  presented  a  flat 
surface  about  18  inches  wide ;  that  the 
plaintiff  attempted  to  walk  over  one 
of  the  girders ;  and  that  the  wire  with 
which  he  came  into  contact  was  de- 
signed to  be  a  guard  wire,  and  not 
intended  to  carry  electricity.  The 
court  was  of  the  opinion  that  the  de- 
fendant was  not  bound  to  anticipate 
the  danger  of  boys  leaving  the  side- 
walk and  climbing  upon  the  girders, 
and  therefore  no  duty  devolved  upon 
it  to  exercise  the  high  degree  of  care 
necessary  to  sustain  the  plaintiff's  ac- 
tion; though  it  was  shown  that  other 
boys  had  passed  over  the  girders  of 
the  bridge,  and  that  one  or  two  of 
them  had  been  burned. 

So,  in  Austin  v.  Public  Seiwice  Co. 
(reported  herewith)  ante,  795,  the 
court  holds  that  to  charge  the  com- 
pany with  liability  it  is  necessary  that 
the  injury  be  one  which  a  person  of 
ordinary  prudence  would  reasonably 
and  naturally  have  anticipated.  The 
court  thereby  reverses  (1919)  215  111. 
App.  297,  which  held  that  the  defend- 
ant could  not  base  its  defense  on  the 
ground  that  the  boy  was  a. mere  tres- 
passer or  licensee,  to  whom  it  owed 
no  duty  except  not  to  injure  him  wan- 
tonly. 

A  light  company  which  maintains  an 
electric  light  supported  by  an  awning 
8  or  10  feet  above  the  sidewalk,  to 
which  run  uninsulated  wires,  is  not 
liable  for  injury  to  a  seven-year-old 
boy  who  in  play  climbs  up  the  awning 
support,  and,  in  attempting  to  walk 
along  the  horizontal  framework  of  the 
awning,  grasps  the  uninsulated  wire, 
where  it  did  not  know  that  children 
were  in  the  habit  of  climbing  on  the 
awning,  which  they  had  been  forbid- 
den to  do.  O'Gara  v.  Philadelphia 
Electric  Co.    (1914)   244  Pa.  159,  90 
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Atl.  529.  The  court  says :  "If  the  de- 
fendant company  ought  reasonably  to 
have  anticipated  contact  with  the 
wires  where  the  boy  grasped  them,  its 
use  of  them  uninsulated  at  that  point 
was  the  proximate  cause  of  the  injury; 
and  if  the  place  where  he  came  in  con- 
tact with  them  was  to  be  legitimately 
regarded  as  a  playground  for  children, 
either  on  account  of  the  character  of 
the  place  or  by  reason  of  its  permis- 
sive use  by  children,  the  defendant 
was  bound  to  anticipate  that  injuries 
might  result  from  its  use  of  unin- 
sulated wires.  .  .  .  The  electric 
lamp  and  the  wires  attached  to  it  were 
so  maintained  as  to  be  utterly  inac- 
cessible by  anyone  in  the  ordinary 
or  usual  use  of  the  sidewalk.  .  .  . 
To  say  that  the  defendant  company 
ought,  under  these  circumstances,  to 
have  anticipated  that  a  boy  would  so 
get  on  it  and  attempt  to  walk  over 
it  in  the  direction  of  the  electric  lamp, 
would  be  carrying  beyond  all  rational 
bounds  the  doctrine  of  the  duty  of 
anticipating  what  might  happen." 

An  electric  corporation  running  a 
wire  through  a  tree  in  the  highway  27 
feet  from  the  ground  is  not,  where  the 
tree  is  2i  feet  in  diameter  at  the 
ground,  and  the  lowest  limb  is  6i  feet 
from  the  ground,  bound  to  know  that 
the  wires  should  be  insulated  to  pre- 
vent injury  to  boys  who  might  possi- 
bly climb  into  the  tree,  so  as  to  render 
it  liable  for  the  death  of  a  sixteen- 
year-old  boy  who  climbs  the  tree  and 
comes  into  contact  with  the  wire. 
Minter  "v.  San  Diego  Consol.  Gas  &  E. 
Co.  (1919)  180  CaL  723,  182  Pac.  750. 
The  court  says:  "No  evidence  was 
adduced  to  show  that  the  tree  was 
used  or  needed  for  anything  but  shade 
or  ornament,  or  to  show  the  existence 
of  any  custom  with  reference  to  the 
care  of  the  tree  of  which  the  defendant 
would  be  reasonably  expected  to  take 
notice,  and  which  would  be  likely  at 
times  to  require  the  presence  of  the 
deceased  or  of  any  other  person  in  the 
tree  at  a  height  of  27  feet  from  the 
ground.  In  the  absence  of  such  evi- 
dence, we  do  not  think  that  the  exist- 
ence of  any  such  business  or  duty  was 
fairly  inferable  under  the  circum- 
stances here  presented."     The  court 


further  says  that  the  tree  was  not  one 
likely  to  appeal  to  young  and  irre- 
sponsible children.  The  court  says 
the  test  is  not  what  a  person  might 
lawfully  do,  but  what  defendant  was 
bound  in  reasonable  care  to  assume 
that  a  person  would  be  likely  to  do. 

In  Simonton  v.  Citizens'  Electric 
Light  &  P.  Co.  (1902)  28  Tex.  Civ.  App. 
376,  67  S.  W.  530,  recovery  was  refused 
to  a  child  of  seven  years  on  account 
of  injuries  received  while  climbing  up 
an  electric  light  pole  from  which 
spikes  or  foot  rests  protruded,  com- 
mencing about  20  inches  from  the 
ground  and  reaching  almost  to  the 
top  of  the  pole,  upon  the  ground  that 
such  poles  were  not  such  unusual,  at- 
tractive structures  to  children  as  to 
come  within  the  doctrine  of  the  Turn- 
table Cases,  and  so  to  constitute  an  im- 
plied invitation  to  children  to  go  there- 
on. The  court  admitted,  however, 
that  an  invitation  might  be  implied, 
even  against  the  intention  of  the  own- 
er, if  he  should  maintain  on  his  prem- 
ises, where  children  are  likely  to  be, 
something  which,  on  account  of  its 
nature  and  surroundings,  is  especial- 
ly and  unusually  calculated  to  attract, 
and  does  attract  them,  and  induces 
them  to  go  upon  his  premises. 

In  Mayfield  Water  &  L.  Co.  v.  Webb 
(1908)  129  Ky.  395,  18  L.R.A.(N.S.) 
179,  130  Am.  St.  Rep.  469,  111  S.  W. 
712,  a  telephone  company  was  held 
not  to  be  liable  for  an  injury  to  a 
child  eleven  years  old,  caused  by  his 
climbing  a  guy  wire  running  from  ad- 
jacent property  to  a  pole  of  the  de- 
fendant, in  the  street,  and  coming  into 
contact  with  a  highly  charged  electric 
light  wire  18  feet  above  the  street, 
near  which  the  guy  wires  passed,  al- 
though they  were  so  arranged  as  to  be 
easily  climbed,  since  the  child  in  go- 
ing upon  them  was  a  trespasser,  and 
they  were  not  within  the  rule  govern- 
ing dangerous  instrumentalities  at- 
tractive to  children.  The  court  said 
that  in  all  cases  where  a  liability  had 
been  imposed  for  what  is  known  as 
an  attractive  nuisance  to  children,  the 
nuisance  had  been  placed  within  their 
reach,  and  that  it  knew  of  no  case 
where  such  rule  had  been  applied  to 
things  18  feet  above  the  ground,  which 
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could  be  reached  only  by  climbing  a 
pole  or  walking  on  a  wire,  such  struc- 
tures not  being  deemed  an  invitation 
to  children  to  use  them. 

An  electric  company  carrying  its 
wires  across  a  river  or  public  bridge 
is  not  bound  to  anticipate  that  chil- 
dren will  climb  outside  of  the  bridge 
railing  onto  the  supports  of  the  bridge, 
so  as  to  come  into  contact  with  the 
wires,  and  is  therefore  not  bound  to 
insulate  them  against  possible  injury 
to  children  so  doing.  Wetherby  v. 
Twin  State  Gas  &  E.  Co.  (1910)  83  Vt 
189,  25  L.R.A.(N.S.)  1220,  75  Atl.  8, 
21  Ann.  Cas.  1092.  The  court  says: 
"The  business  of  transmitting  elec- 
tricity, while  indispensable  to  society, 
must  be  conducted  with  a  very  high 
regard  for  the  safety  of  the  public, 
and  the  thoughtlessness,  inexperience, 
lack  of  judgment,  and  misjudgment  of 
children  of  tender  years  must  be  taken 
into  account;  but  the  courts  cannot 
make  electric  companies  insurers  of 
the  safety  of  children,  more  than  of 
others,  nor  require  of  such  companies, 
in  the  circumstances  of  their  business, 
a  degree  of  care,  prudence,  and  fore- 
sight beyond  that  which  it  is  given  to 
careful  and  prudent  men  to  have  and 
exercise  in  such  or  like  circum- 
stances." 

So  recovery  has  been  denied  in  some 
cases  where  the  accident  was  of  such 
unusual  nature  that  the  one  maintain- 
ing the  wires  could  not  have  reason- 
ably anticipated  and  provided  against 
it. 

In  Roche  v.  New  York  Edison  Co. 
(1914)  84  Misc.  427,  146  N.  Y.  Supp. 
294,  where  a  boy  about  four  and  one- 
half  years  old,  while  passing  along  the 
street  with  his  mother,  but  half  a 
block  ahead  of  her,  picked  up  a  nail 
about  6  inches  long,  and,  discovering 
a  hole  i  of  an  inch  in  diameter  in 
an  electric  light  post,  inserted  the  nail 
in  the  hole,  causing  it  to  come  into 
contact  with  a  highly  charged  cable 
passing  down  the  center  of  the  pole, 
so  that  he  was  injured,  it  was  held 
that,  although  the  insulation  upon  the 
cable  within  the  post  may  have  been 
defective,  the  injury  was  such  that,  in 
the  exercise  of  reasonable  care  and 
prudence,    the    defendant    could   not 


have  anticipated  and  guarded  against 
it,  and  therefore  was  not  liable: 

So  in  Green  v.  West  Penn  R.  Co. 
(1914)  246  Pa.  340,  L.R.A.1915C,  151, 
92  Atl.  341,  it  is  held  that  an  electric 
railway  company  was  not  liable  for 
injuries  to  a  nine-year-old  boy,  re- 
ceived in  throwing  a  wire  over  the 
company's  uninsulated  wires  in  a  pub- 
lic street,  as  there  was  no  obligation 
to  anticipate  such  an  occurrence. 

Such  was  alsoihe  result  reached  in 
Stark  V.  Muskegon  Traction  &  Light- 
ing Co.  (1905)  141  Mich.  575,  1  L.R.A. 
(N.S.)  822,  104  N.  W.  1100,  in  which 
it  appeared  that  a  boy  ten  years  old, 
together  with  other  children,  was  play- 
ing in  a  public  street  with  the  end  of 
a  telephone  wire  which  they  had 
broken,  and  the  plaintiff  was  injured 
by  throwing  this  broken  wire  over  the 
defendant's  electric  light  wire,  which 
was  strung  about  2  feet  above  the 
telephone  wire  and  about  20  feet  from 
the  ground,  and,  by  reason  of  defec- 
tive insulation,  transmitted  the  cur- 
rent to  the  wire  which  the  plaintiff 
was  holding;  though  the  defendant 
was  forbidden  by  a  city  ordinance  to 
put  its  wires  within  25  feet'  of  the 
ground.  The  court  said :  "It  is  .  .  . 
decisive  of  the  case  that  plaintiff  has 
conclusively  shown  a  condition  and 
relation  of  things  which,  as  to  him- 
self and  the  public  generally,  were 
safe  and  harmless  if  not  interfered 
with,  has  shown  neither  invitation  nor 
inducement  warranting  or  excusing 
interference,  and  has  just  as  conclu- 
sively proven  an  interference,  partici- 
pated in  by  himself,  the  character  and 
the  results  of  which  were  not  to  be 
reasonably  apprehended  or  guarded 
against.  Whether  or  not,  under  the 
circumstances  of  this  case,  we  apply 
the  term  'trespasser'  to  one  of  plain- 
tiff's years,  ...  he  was  certainly 
a  wrongdoer  who,  but  for  his  acts  of 
wrongdoing,  would  not  have  been  in- 
jured." 

Ill,  Wires  on  or  near  playground. 

The  duty  imposed  upon  one  main- 
taining high-i)ower  wires  to  take  the 
utmost  precaution  to  prevent  injury 
to  children  is  equally  as  great  where 
the  wires  are  strung  through  or  in 
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the  immediate  neighborhood  of  a 
children's  playground,  as  when  they 
are  in  a  public  street.  Indeed,  the 
very  fact  that  children  congregate  at 
a  particular  place  to  play,  and  spend 
the  greater  portion  of  their  time  there, 
is  sufficient  of  itself  to  charge  the  one 
maintaining  the  wires  with  a  notice 
that  precautions  are  necessary  to 
avoid  injury  to  adventurous  children 
who  are  continually  on  the  lookout  for 
new  means  of  amusement  and  adven- 
ture. 

An  electric  company  which  main- 
tains a  pole  with  steps  leading  to  the 
top,  where  the  insulation  of  its  high- 
power  wires  is  defective,  in  a  public 
street  running  through  the  playground 
of  a  boys'  school,  may  be  found  to  be 
guilty  of  negligence  which  will  render 
it  liable  for  injury  to  an  eleven-year- 
old  boy  who,  in  climbing  the  pole, 
comes  into  contact  with  the  wires. 
Robertson  v.  Rockland  Light  &  P«  Co. 
(1919)  187  App.  Div.  720,  176  N.  Y. 
Supp.  281.  The  court  says  there  is 
a  material  difference  between  tres- 
passing upon  private  premises  and 
upon  private  property  left  unguarded 
and  unattended  in  a  public  highway. 

An  electric  company  which  permits 
children  to  play  upon  the  land  in 
which  its  plant  is  located  will  be  liable 
for  an  injury  to  a  boy  who,  in  pursuit 
of  a  frog,  reaches  into  a  transformer 
box  from  which  the  protecting  plank 
has  fallen  away,  and  comes  into  con- 
tact with  an  uninsulated  wire,  where 
it  does  not  appear  that  the  boy  appre- 
ciated the  danger  of  coming  into  con- 
tact with  the  wire.  Union  Light,  Heat 
&  P.  Co.  V.  Lunsford  (1920)  189  Ky. 
785,  225  S.  W.  741.  The  court  says 
that,  when  a  person  maintains  prem- 
ises that  are  habitually  used  as  a  play- 
ground by  boys  with  his  knowledge 
and  tacit  consent,  he  will  be  charged 
with  the  duty  of  reasonably  anticipat- 
ing that  they  may  come  into  contact 
with  and  be  injured  by  some  danger- 
ous and  exposed  object  or  thing  that 
he  permits  to  remain  on  the  grounds, 
although  this  object  or  thing  may  not 
be,  in  and  of  itself,  enticing  or  at- 
tractive to  children.  The  care  to  be 
exercised  must  be  conmiens urate  with 
the  danger,  and  persons  engaged  in 


the  distribution  of  light  and  power  by 
means  of  heavily  charged  electric 
wires  must  use  the  highest  possible 
degree  of  care  to  prevent  injury  to 
third  persons  or  strangers  who  may 
come  into  contact  with  them.  If  it  is 
under  duty  to  exercise  at  all  times  and 
under  all  circumstances  the  highest 
and  utmost  degree  of  practical  care, 
it  should  certainly  exercise  that  degree 
of  care  where  its  wires  are  at  places 
where  thoughtless  and  playing  chil- 
dren may  come  into  contact  with  them. 

An  electric  company  which  main- 
tains, upon  a  school  ground,  a  pole 
supporting  wires  carrying  deadly  cur- 
rent, is  bound  to  cut  off  the  current 
when  it  receives  notice  that  the  in- 
sulation has  become  defective  so  that 
the  current  is  passing  down  the  pole, 
and  in  case  it  fails  to  do  so  will  be 
liable  for  the  death  of  a  child  coming 
into  contact  with  the  pole.  Sanders- 
ville  V.  Moye  (1920)  25  6a.  App.  64, 
102  S.  E.  552. 

Where  an  electric  company,  which 
had  run  wires  to  serve  a  lunch  wagon 
standing  near  the  street,  permitted  the 
wires  to  lie  on  the  ground  in  a  vacant 
lot  used  by  children  as  a  playground, 
after  the  use  of  the  wagon  had  been 
discontinued  and  it  had  been  moved 
back  into  the  lot,  thereby  causing 
slack  in  the  wires,  the  court  approved 
a  charge  which  said  that  a  very  high 
degree  of  care  was  enjoined  on  the  de- 
fendant,— perhaps  the  highest  degree 
of  care  which  was  reasonably  practi- 
cal under  the  circumstances.  Swaczyk 
V.  Detroit  Edison  Co,  (1919)  207  Miclu 
494,  174  N.  W,  197. 

Where  a  six-year-old  child  was  killed 
by  coming  into  contact  with  a  hang- 
ing wire  on  premises  where  children 
were,  to  the  knowledge  of  defendant, 
in  the  habit  of  playing,  the  court  says, 
in  response  to  the  contention  that  de- 
ceased was  a  trespasser,  that  if  the 
injury  had  been  to  a  person  of  such 
mature  age  that  he  could  appreciate 
the  nature  of  his  acts  and  the  dangers 
attached  to  the  situation,  it  would 
agree  with  this  contention,  but  when, 
as  in  this  case,  the  injury  is  suffered 
by  a  six-year-old  boy,  under  such  cir- 
cumstances concerning  conditions  as 
the  evidence  showed  to  exist,  a  differ- 
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«nt  rule  of  law  governs  the  conduct 
and  liability  of  defendant.  ''What  did 
this  six-year-old  boy  know  about  the 
dangers  of  electricity?  What  could 
he  possibly  have  known  about  the 
rules  of  property  and  the  laws  of  tres- 
pass? Technically,  he  may  have  been 
a  trespasser  on  defendant's  land;  but 
all  he  knew  about  it  was  that  it  was 
an  attractive  place  to  play,  and  that  it 
was  where  he  and  the  other  little  chil- 
dren of  the  neighborhood  were  accus- 
tomed to  play,  and 'had  been  playing 
for  months  past.  The  defendants 
knew,  or  ought  to  have  known,  that 
this  pole  with  the  loose  guy  wire  at- 
tached to  it  was  an  instrument  of 
death,  which  might  become  effective  to 
anyone  who  came  in  contact  with  it. 
The  defendant  also  knew,  or  ought  to 
have  known,  that  the  children  were  in 
the  habit  of  playing  about  this  pole, 
and  that  they  were  also  in  the  habit 
of  swinging  on  the  loose  guy  wire. 
Under  these  circumstances,  the  law 
will  not  permit  the  defendant  to  allege 
a  technical  trespass  and  thereby 
shield  itself  from  the  consequences  of 
its  negligence,  resulting  in  the  death 
of  the  son  of  the  plaintiff.''  Ferrell 
v.  Dixie  Cotton  Mills  (1911)  157  N.  C. 
528,  87  L.R.A.  64,  78  S.  E.  142,  8  N. 
€.  C.  A.  306. 

And  in  Kribs  v.  Jefferson  City  Light, 
Heat,  &  P.  Co.  (1917)  —  Mo.  App.  — , 
199  S.  W.  261,  where  defendant  left  a 
branch  power  line,  the  use  of  which 
had  been  discontinued,  but  which  was 
atill  charged  with  electricity,  extend- 
ing across  a  pasture  through  which 
persons  frequently  passed,  and  in 
'which  boys  frequently  went  hunting 
papaws  and  sassafras  and  on  fishing 
trips,  it  was  held  that  defendant  was 
liable  for  injury  to  a  boy  who  came  in 
contact  with  a  charged  guy  wire  in 
such  pasture.  And  the  ruling  was  ap- 
proved on  second  appeal  in  Kribs  v. 
Jefferson  City  Light,  Heat,  &  Power 
Co.  (1919)  —  Mo.  App.  — ,  215  S.  W. 
762. 

In  Hayes  v.  Southern  Power  Co. 
(1913)  95  S.  C.  230,  78  S.  E.  956,  the 
•court  sustained  a  verdict  in  favor  of 
a  boy  nine  years  of  age  for  injuries 
received  when  he  touched  electric 
wires     in     defendant's     transformer 


house,  by  reaching  through  an  open 
window  about  6  feet  from  the  ground, 
the  wires  being  but  a  few  inches  from 
the  window,  the  window  being  covered 
with  slats,  2  or  8  inches  apart,  and 
the  transformer  house  being  located 
upon  the  premises  of  a  manufacturing 
company  upon  which  plaintiff  and 
other  children  lived  and  attended 
school,  and  not  separated  in  any  way 
from  the  children's  playground.  The 
court  took  the  view  that  the  condition 
created  by  leaving  the  window  open, 
with  unprotected  wires  near,  was  the 
proximate  cause  of  the  injury,  and  the 
question  whether  it  was  an  attractive 
nuisance  was  for  the  jury. 

But  an  electric  company  which 
strings  its  uninsulated  wires  near  the 
face  of  a  bluff,  upon  the  top  of  which 
people  are  accustomed  to  assemble  to 
enjoy  the  view,  is  not  liable  for  the 
death  of  a  ten-year-old  boy  who  climbs 
partly  down  the  face  of  the  bluff, 
thereby  incurring  a  danger  which  is 
obvious  to  the  ordinary  appreciation, 
to  a  small  ledge  or  shelf,  from  which 
point  he  comes  into  contact  with  the 
wire  and  is  killed,  where  there  is 
nothing  to  show  that  the  company  had 
any  notice  that  children  would  go  to 
such  ledge.  Sheffield  Co.  v.  Morton 
(1909)  161  Ala.  158,  49  So.  772.  The 
court  says  defendant  "was  no  more 
bound  in  reason  to  anticipate  that  a 
person  would  come  in  contact  with  its 
wire  at  that  point  than  that  one  would 
climb  the  pole  upon  which  it  was 
strung,  or  to  the  peak  of  a  steep  roof, 
or  over  a  protecting  fence,  or  would 
reach  up*  to  the  wire  with  a  rod  of 
iron,  and  so,  or  in  some  sucn  way,  re- 
ceive injury  from  its  electric  current. 
Indisputably  the  wire  was  entirely  be- 
yond the  reach  of  persons  resorting 
to  the  neighboring  level  spaces  in  an 
ordinary  and  rational  way,  and  plain- 
tiff's intestate  became  exposed  to  dan- 
ger from  the  wire  only  after  he  had 
climbed  into  a  position  of  difficulty, 
and  one  which  was  obviously  danger- 
ous independently  of  the  wire.  The 
defendant,  in  the  exercise  of  a  pru- 
dence reasonable  under  the  circum- 
stances, was  not  required  to  anticipate 
that  persons  would  go  into  a  place  of 
obvious  danger.' 
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So^  where  a  city  is  not  liable  for  an 
injury  to  a  child  in  a  schoolyard  be- 
cause it  did  not  insulate  the  wires 
which  it  carried  into  the  school  build- 
ing, where  they  were  supported  by  a 
pole  which  the  children  were  forbid- 
den to  climb,  and  the  climbing  spikes 
upon  which  could  only  be  reached  by 
first  climbing  a  fence.  Grube  v.  Balti- 
more (1918)  132  Md.  355,  L.R.A.1918E, 
1036,  103  Atl.  948.  The  court  says 
there  must  be  some  limit  to  the  liabil- 
ity of  persons  lawfully  conducting 
their  business,  both  to  boys  and  to 
others.  Children  should  receive  all 
reasonable  protection  from  the  courts, 
but,  however  much  such  an  injury  as 
this  boy  sustained  is  to  be  regretted, 
it  does  not  justify  mulcting  innocent 
people  or  corporations  in  damages  for 
injuries  sustained  by  a  boy  over  ten 
years  old,  who  had  no  right  to  do  what 
he  did  do,  and  who  had  conducted  him- 
self in  a  way  that  shows  he  knew  he 
had  no  right  to  do  it. 

So,  where  a  city  places  an  appliance 
operated  by  electricity  on  a  vacant  lot 
where  children  were  in  the  habit  of 
playing,  without  insulating  wires  run- 
ning to  it,  and  a  boy  climbed  upon  it 
and  was  injured,  the  court  says  that, 
if  he  was  a  trespasser,  "it  seems  to  be 
conceded  that  the  city  owed  him  no 
duty  in  respect  to  the  safety  of  his 
position,  and  that  he  is  not  entitled  to 
recover  damages  from  it  resulting 
from  his  coming  in  contact  with  the 
electric  wires  owned  and  maintained 
by  it."  With  this  concession  made,  the 
court  applied  itself  to  the  question 
whether  or  not  he  was  a  trespasser, 
and,  having  found  that  he  was,  entered 
judgment  for  the  defendant.  Devest 
V.  Twin  State  Gas  &  E.  Co.  (1920)  — ~ 
N.  H.  — ,  109  Atl.  839. 

And  in  Brown  v.  Panola  Light  &  P. 
Co.  (1912)  137  Ga.  352,  73  S.  E.  580, 
a  power  company  which  maintained 
uninsulated  wires  carrying  an  elec- 
trical current  of  high  voltage,  which 
passed,  22  feet  from  the  ground  over 
a  sweet  gum  tree  cutting  the  top 
branches  to  prevent  contact  with  the 
tree,  which  tree  children  visited  for 
the  purpose  of  procuring  the  gum,  un- 
known to  the  company's  officers,  was 
held  not  liable  for  the  death  of  a  boy 


of  thirteen,  unusually  well  grown  for 
his  age^  who  though  previously  warned 
by  his  father  of  the  dangerous  char*- 
acter  of  the  wires,  climbed  the 
tree  in  search  of  gum,  and  came  into 
contact  with  the  wires.  As  there  was- 
no  opinion  with  this  case,  it  is  not  ap- 
parent whether  the  decision  of  the 
court  was  based  upon  the  fact  that  the 
power  company  was  without  knowl- 
edge that  the  children  were  accus- 
tomed to  visit  that  tree,  or  whether^ 
because  of  the  age  of  the  boy  and 
the  previous  warning  given  by  his 
father,  the  court  considered  him  guilty 
of  contributory  negligence  precluding" 
recovery. 

IV*  Wires  on  child* s  own  premises. 

If  the  one  maintaining  the  wires  is 
charged  with  a  high  degree  of  care 
when  the  wires  are  in  public  places 
or.  in  a  playground,  the  same  rule 
should  apply  if  the  wires  are  placed 
upon  the  property  where  the  child 
lives,  because  his  continued  proximity 
to  them  renders  the  likelihood  of  com- 
ing into  contact  with  them  more  prob- 
able.  And  the  cases  bear  out  this 
statement  of  law.  For  a  fuller  state- 
ment of  the  decisions  on  this  pointy 
reference  is  made  to  subdivision  V. 
in  the  annotation  to  Henderson  v. 
Ashby,  14  A.L.R.  1032. 

In  Graves  v.  Interstate  Power  Co. 
(1920)  —  Iowa,  — ,  lis  N.  W.  376,  a 
recovery  for  death  of  a  fifteen-year-old 
boy,  who  climbed  a  tree  on  his  father's 
premises  and  came  into  contact  with 
an  uninsulated  wire  running  through 
the  tree,  was  affirmed,  although  the 
lowest  limb  of  the  tree  was  10  feet 
and  3  inches  from  the  ground,  where  a 
fence  stood  near  the  tree^  which  aided 
children  in  reaching  the  limbs.  The 
court  said  it  was  the  duty  of  the  de- 
fendant properly  to  insulate  its  wires 
at  all  points  where  it  might  be  rea- 
sonably anticipated  that  a  person  law- 
fully engaged  was  likely  to  be. 

And  in  Denver  Consol.  Electric  Co.. 
V.  Walters  (1907)  39  Colo.  301,  89  Pac. 
815,  in  which  the  plaintiff,  a  boy 
twelve  years  old,  sought  to  recover  for 
injuries  caused  by  his  contact  with  an 
uninsulated  wire  of  the  defendant,  af- 
fixed to  his  father's  house,  for  the 
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purpose  of  transmitting  light  thereto, 
mrithin  easy  reach  of  the  bathroom 
^ndow,  though  a  judgment  for  the 
plaintiff  in  the  court  below  was  re- 
versed upon  other  grounds,  the  court 
said  that  the  strict  rule  that  the  duty 
to  exercise  the  highest  degree  of  care 
was  enjoined  upon  an  electric  light 
company  in  placing  its  electric  wires 
an^  appliances  in  the  vicinity  of  a 
dwelling  house  where  children  might 
reach  them,  or  come  into  contact 
therewith,  was  to  be  invoked  not  when 
there  was  "the  mere  possibility,  but  a 
reasonable  probability,  of  accessibility 
of  the  appliances  to  and  by  children, 
in  a  way  similar  to  that  in  which  plain- 
tiff came  in  contact  with  them;"  and 
that  the  defendant  was  not  "obliged  to 
guard  these  contrivances  from  wanton 
assaults  by  children,  who  might  reach 
them  from  ladders  or  balloons."  See 
also  the  former  reports  of  this  case 
in  (1898)  12  Colo.  App.  145,  54  Pac. 
960,  5  Am.  Neg.  Rep.  6,  (1902)  17  Colo. 
App.  192,  68  Pac.  117,  11  Am.  Neg. 
Rep.  574. 

In  Hebert  v.  Hudson  River  Electric 
Co.  (1909)  136  App.  Div.  107,  120  N. 
Y.  Supp.  672,  the  jury's  finding  of 
liability  in  case  of-  injury  to  a  child 
coming  into  contact  with  a  live  broken 
wire  while  playing  in  its  own  dooryard 
was  sustained.  In  Love  v.  Virginian 
Power  Co.  (1920)  86  W.  Va.  393,  103 
S.  E.  352,  a  power  company  was  held 
liable  for  the  death  of  a  child  while 
at  play  on  a  pile  of  slag  which  reached 
within  a  short  distance  of  defendant's 
wires.  In  Day  v.  Consolidated  Light, 
Power  &  Ice  Co.  (1909)  136  Mo.  App. 
274, 117  S.  W.  81,  recovery  for  death  of 
a  six-year-old  boy,  killed  by  coming 
into  contact  with  an  electric  wire 
when  on  a  roof  in  search  of  his  ball, 
was  sustained. 

In  Savannah  Lighting  Co.  v.  Har- 
rison (1917)  20  Ga.  App.  8,  92  S.  E. 
772,  recovery  was  had  for  injury  to  a 
thirteen-year-old  boy  by  a  broken  wire 
on  his  father's  lot. 

7.  Wires  where  child  must  trespass  an 
property  of  third  person  to  reach 
thetn. 

When  the. wires  are  placed  where 
children  must  trespass  upon  the  prop- 
erty of  a  third  person  to  reach  them,- 
17  A.L.R.— ^4. 


some  of  the  courts  have  permitted  the 
one  maintaining  the  wires  to  take  ad- 
vantage of  the  fact  of  the  trespass  for 
its  own  relief  from  liability;  Cases  of 
this  class  are  of  doubtful  soundness, 
for,  if  the  liability  depends  upon  the 
duty  to  protect  the  children  in  places 
where  the  one  maintaining  the  wires 
is  chargeable  with  notice  that  they  are 
likely  to  be,  the  further  question 
whether  or  not  they  are  trespassing 
upon  the  rights  of  some  stranger  be- 
comes immaterial.  Why,  for  instance, 
in  case  of  the  apple  tree  referred  to 
infra,  if  the  electric  company  strings 
its  wires  along  a  highway  through  the 
branches  of  an  apple  tree,  the  char- 
acter and  location  of  which,  together 
with  the  quality  of  the  fruit,  are  such 
than  an  ordinary  person,  knowing 
boys,  must  know  that  they  will  go  into 
that  tree  for  apples,  and  knowing  also 
that  if  they  do  they  will  be  in  immi- 
nent danger  of  electrocution,  should  it 
be  absolved  from  liability  for  the  to- 
be-anticipated  result  of  its  own  act,  in 
case  a  boy  is  so  electrocuted  because 
he  did,  what  such  person  knew  he 
would  do,  trespass  upon  that  apple 
tree,  even  though  he  was  trespassing 
on  the  rights  of  someone?  The  only 
safe  test  in  such  cases  is  that  applied 
in  the  cases  referred  to  in  the  above 
subdivisions  in  this  annotation,  and 
that  is.  Was  the  corporation  negligent 
in  stringing  its  wires  where  it  had 
reason  to  believe  it  would  imperil  the 
lives  of  children? 

In  Edwards  v.  Kansas  City  (1919) 
104  Kan.  684,  180  Pac.  271,  the  court 
held  that  a  city  which  maintained  an 
uninsulated  wire  in  close  proximity  to 
a  telephone  pole,  equipped  with  steps 
for  climbing  which  commenced  18 
inches  from  the  ground,  with  knowl- 
edge that  boys  are  in  the  habit  of 
climbing  the  pole,  is  liable  for  inju- 
ries of  a  child  coming  into  contact 
with  a  live  wire  in  going  up  the  pole. 
The  court  says :  "To  avoid  the  conse- 
quences of  its  negligence  and  of  the 
breach  of  its  duty  imposed  on  it,  the 
city  argues  that  the  boy  was  a  tres- 
passer while  upon  the  pole  of  the  tele- 
phone company.  The  boy  was  a  tres- 
passer, but  that  did  not  relieve  the 
city  from  its  obligation  to  protect  its 
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wires  by  proper  insulation  at  places 
where  it  should  have  anticipated  that 
trespassing  boys  might  come  in  con- 
tact with  the  wires." 

And  in  Daltry  v.  Media  Electric 
Light,  Heat,  &  P.  Co.  (1904)  208  Pa. 
403,  57  Atl.  833,  a  boy  ten  years  old 
recovered  damages  for  injuries  caused 
by  his  coming  into  contact,  while  at 
play,  with  the  end  of  a  broken  wire 
over  which  the  electric  current  of  the 
defendant  was  transmitted,  though  it 
was  not  the  owner  of  the  wire,  and 
the  boy  was  a  trespasser  on  the  prop- 
erty of  a  third  person.  It  appeared 
that  the  accident  occurred  on  a  lawn 
entered  from  a  street  by  a  gateway, 
where  it  was  customary  for  the  boys 
of  the  neighborhood  to  play,  which 
custom  was  known  to  the  defendant, 
and  that  the  wire  with  which  the 
plaintiff  had  come  into  contact  had 
been  used  to  transmit  electric  light 
into  the  house,  and,  at  the  time  of  the 
accident,  hung  a  few  feet  from  the 
entrance  to  the  lawn,  and  within  12  or 
18  inches  of  the  ground.  The  court 
said:  The  defendant's  "duty  to  the 
children  at  the  place  and  time  of  the 
accident  was  to  exercise  such  care 
over  the  wire  as  was  demanded  by  the 
great  danger  to  which  they  were  ex- 
posed. Having  constructed  the  line 
across  the  lawn  to  the  house  in  prox- 
imity to  the  carriageway,  it  knew  that 
children  as  well  as  adults  might  fre- 
quent the  way,  and,  hence,  the  neces- 
sity for  keeping  its  wires  in  proper 
condition  and  repair  to  avoid  danger. 
It  must  be  presumed  that  the  company 
also  knew,  what  the  evidence  dis- 
closed as  a  fact,  that  children  used 
the  lawn  of  the  premises  near  the  gate- 
way and  in  the  vicinity  of  the  wire, 
as  well  as  the  street  in  front  of  the 
premises,  as  a  playground.  Such  con- 
ditions existed  for  a  sufficient  length 
of  time  to  warrant  the  inference  of 
notice  to  the  company.  ...  It  was, 
therefore,  the  duty  of  the  company,  in 
transmitting  its  current  on  the  prem- 
ises, to  take  reasonable  precaution  to 
prevent  injury  to  persons  who  might 
be  at  this  point." 

But  where  an  electric  company,  in 
running  its  wires  along  the  highway, 
ran  them  through  an  apple  tree  stan'd- 


ing  on  private  property  near  the  side- 
walk, and  a  boy  without  right  climbed 
into  the  tree  for  apples  and  was  killed 
by  coming  into  contact  with  the  wires, 
the  court  held  that  the  boy  was  a  tres- 
passer, and  the  duty  that  the  defend- 
ant owed  him  was  not  wilfully  to  in- 
jure him.  He  was  a  trespasser  in  in- 
terfering with  defendant's  wires  when 
he  climbed  into  the  tree  without  any 
license,  permission,  or  duty  there. 
Having  no  right  or  excuse  for  being 
in  the  tree,  his  death  must  be  attrib- 
uted exclusively  to  his  own  fault. 
While  the  wire  running  through  the 
tree  made  the  injury  possible,  defend- 
ant had  no  reason  to  anticipate  that 
a  person  going  along  the  road  would 
climb  into  the  tree,  and  the  dangerous 
wire  was  not  the  proximate  cause  of 
the  death.  Gherra  v.  Central  Illinois 
Pub.  Serv.  Co.  (1918)  212  IlL  App.  48. 

So,  in  Key  West  Elbctric  Co.  v. 
Roberts  (reported  herewith)  ante, 
807,  recovery  is  denied  because  the 
child  could  not  reach  the  wires  with- 
out trespassing.  And  a  similar  ruling 
is  made  in  McCaffrey  v.  Concord 
Electric  Co.  (reported  herewith) 
ante,  813. 

And  where  a  boy  went  to  a  factory 
to  get  some  empty  spools  which  he 
had  sometimes  secured  there,  and, 
while  walking  along  a  path,  stepped 
aside  at  a  point  where  electric  trans- 
formers were  placed,  and  touched  a 
live  wire  and  was  killed,  the  court  held 
that  he  was  a  trespasser  ai)d  that  the 
only  legal  duty  that  defendant  owed 
to  him  was  to  abstain  from  any  wil- 
ful, wanton,  or  reckless  conduct  that 
was  likely  to  injure  him.  They  were 
not  obliged  to  keep  the  premises  safe 
for  his  use,  or  to  warn  him  of  the 
dangerous  character  of  the  mechanism 
obviously  maintained  there.  Some- 
thing more  than  gross  negligence  on 
their  part  was  necessary  in  order  to 
make  them  liable.  With  respect  to  the 
electric  company  the  court  says  the 
transformer  and  wire  were  on  private 
land,  and  there  is  no  evidence  that  the 
company  knew  or  should  have  known, 
that  children  ever  trespassed  in  this 
vicinity.  While,  in  the  light  of  the  ac- 
cident, it  seems  that  the  apparatus 
n^ight  have  been  inclosed  or  otherwise 
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:guai^ded,  the  failure  to  have  it  so  was 
not  a  breach  of  legal  duty  owed  to  the 
intestate.  Robbins  v.  Minute  Tapioca 
Co.  (1920)  236  Mass.  387,  128  N.  E. 
417. 

The  majority,  of  the  cases,  however, 
have  been  decided  upon  the  direct 
question  whether  or  not  the  one  main- 
taining the  wires  should  have  antici- 
pated the  danger  of  injury.  Thus,  in 
Talkington  v.  Washington  Water 
Power  Co.  (1917)  96  Wash.  386,  165 
Pac.  87,  a  power  company  maintain- 
ing an  uninsulated  wire  attached  by 
a  bracket  15  inches  above  the  combing 
of  the  roof  of  a  warehouse,  upon 
which  children  were  accustomed  to 
play  by  gaining  access  to  the  roof 
from  cars  standing  alongside  of  the 
warehouse,  was  held  liable  for  injury 
to  a  ten-year-old  boy  who,  in  climbing 
the  roof,  came  into  contact  with  the 
wire.  The  court  says:  "We  are  to 
remember  that,  while  this  power  line 
was  maintained  at  a  place  where  it 
might  be  well  argued  mature  persons 
would  not  be  expected  to  go  so  as  to 
come  in  contact  with  it,  and  also  that 
its  appearance  would  in  some  degree 
suggest  danger  to  mature  persons,  it 
was  nevertheless  a  very  dangerous, 
silent,  and  even  deadly  agency,  and 
one  which  did  not  display  its  dangers 
and  make  them  so  readily  discernible 
as  running  machinery,  high  places  un- 
protected by  railings,  or  other  similar- 
ly apparent  dangers.  These  sugges- 
tions show  the  wisdom  of  the  rule  that 
the  degree  of  care  required  of  the 
owner  of  a  power  line  highly  charged 
with  electricity,  to  so  place  it  that  it 
will  not  come  in  contact  with  people, 
is  greater  than  in  the  placing  and 
using  of  machinery  and  appliances 
which  readily  suggest  their  dangers.'' 
The  court  further  says  the  cases  all 
depend  upon  their  own  peculiar  facts, 
and  that  it  is  next  to  impossible  to 
formulate  any  general  rule  that  can 
become  a  trustworthy  guide  in  cases 
which  are  very  close  to  the  line  be- 
tween questions  of  law  and  fact,  other 
than  that,  to  become  a  question  of  law, 
it  must  be  one  in  the  decision  of  which 
all  reasonable  minds  must  necessarily 
agree.     And  the  court  held  that  the 


case  before  it  was  properly  left  to  the 
jury. 

And  in  Williams  v.  Springfield  Gas 
&  E.  Co.  (1918)  274  Mo.  1,  202  S.  W. 
1,  a  suit  for  injuries  to  a  boy,  re-  ' 
ceived  by  coming  into  contact  with 
poorly  insulated  wires  of  defendant, 
which  ran  through  a  tree  near  a  house 
which  was  being  constructed,  when  he 
fell  because  of  the  breaking  of  a  limb 
after  he  had  reached  the  tree  from 
the  roof  of  the  building,  and  was  de- 
scending, the  court  affirmed  a  verdict 
for  plaintiff,  saying:  Everybody 
knows  boys  will  climb  trees,  and  it  is 
the  probability  of  their  presence  there 
which  brings  trees  within  the  general 
rule,  which  is  not  only  that  such  boys 
are  protected  as  they  climb  from  the 
ground  into  a  tree,  but  that  the  thing 
required  to  be  anticipated  is  the  pres- 
ence of  children  in  the  tree,  the 
method  by  which  they  get  there  not 
ordinarily  being  very  important.  The 
court  pointed  out  that  plaintiff  was  not 
injured  by  reason  of  coming  into  the 
tree  from  the  house  as  he  did  not  fall 
from  the  house,  but  after  he  had 
climbed  into  the  tree  and  was  engaged 
in  descending, — after  he  had  reached 
a  place  where,  so  far  as  defendant 
was  concerned,  he  had  a  right  to  be, 
and  where  the  defendant  reasonably 
might  have  anticipated  his  presence. 
In  so  holding  the  court  reversed  the 
decision  of  the  court  of  appeals  in 
(1916)  —  Mo.  App.  — ,  187  S.  W.  556, 
largely  upon  the  interpretation  of  the 
facts,  that  court  having  concluded 
that  plaintiff  fell  as  he  was  passing 
from  the  house  to  the  tree,  and  that, 
because  of  the  situation  of  the  prem- 
ises, the  defendant  could  not  have 
been  expected  to  anticipate  that  boys 
would  attempt  to  get  into  the  tree  in 
that  way.  Both  the  court  of  appeals 
and  the  supreme  court  held  that  plain- 
tiff was  not  to  be  treated  as  a  tres- 
passer, as  the  tree  was  in  an  alley  or 
on  private  property,  not  on  defend- 
ant's property,  distinguishing  cases 
holding  a  defendant  not  liable  where 
the  injured  person  was  a  trespasser 
upon  the  property  of  defendant. 

But  an  electric  railway  company 
which  maintains  an  uninsulated  wire 
carrying  a  heavy  current  in  a  cut  be- 
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low  the  level  of  adjoining  property  is 
not  liable  for  injury  to  a  six-year-old 
boy,  who,  in  playing  telephone,  throws 
a  piece  of  wire  from  the  top  of  the 
embankment  over  the  exposed  wire. 
There  was  no  evidence  of  previous  at- 
tempts of  children  to  do  such  an  act, 
and  the  court  held  that  the  defendant 
was  not  liable,  becauele  it  was  not 
bound  to  anticipate  such  an  injury. 
The  court  says  it  is  very  clear  that  a 
person  of  ordinary  prudence,  in  the 
light  of  the  surrounding  facts  and  cir- 
cumstances, would  not  reasonably  and 
naturally  anticipate  that  a  boy  upon 
the  edge  of  the  cut  would  be  injured 
by  the  trolley  wire,  which  was  ap- 
proximately 20  feet  distant  in  a  hori- 
zontal line  from  the  edge  of  the  cut, 
and  12  feet  below.  Kempf  v.  Spokane 
&  I.  E.  R.  Co.  (1914)  82  Wash.  263, 
L.R.A.1915C,  405,  144  Pac.  77. 

And  in  Meyer  v.  Menominee  &  M. 
Light  &  Traction  Co.  (1912)  151  Wis. 
279,  138  N.  W.  1008,  where  a  boy, 
while  playing  on  a  lumber  pile  in  a 
lumber  yard,  was  killed  by  coming  in- 
to contact  with  electric  wires  which 
extended  across  and  within  about  2 
feet  of  the  top  of  the  pile,  it  was  held 
that,  as  the  evidence  showed  that  the 
electric  company  knew,  or  ought  to 
have  known,  that  boys  were  accus- 
tomed to  be  on  the  lumber  pile,  it  was 
chargeable  with  due  care  in  the  man- 
agement of  its  poles,  wires,  and  cur- 
rent so  as  to  protect  from  injury  chil- 
dren who  might  be  expected  to  be 
there,  and  was  bound  to  anticipate 
that  some  injury  might  result  in  con- 
sequence of  the  location  of  the  wires, 
and  so  was  guilty  of  negligence  in 
stringing  the  wires  so  near  the  top 
of  the  pile. 

Where  it  is  notorious  that  children 
are  accustomed  to  play  about  and 
climb  a  certain  tree,  with  the  permis- 
sion of  the  owner,  an  electric  light 
company  will  be  liable  for  injury  to  a 
boy  who  climbs  the  tree  and  comes 
into  contact  with  a  defectively  insu- 
lated wire  belonging  to  the  company, 
which  passes  through  the  upper 
branches  of  the  tree.  Mullen  v. 
Wilkes-Barre  Gas  &  E.  Co.  (1910)  229 
Pa.  54,  77  Atl.  1108. 

And  in  Keefe  v.  Narragansett  Elec- 
tric Lighting  Co.  (1898)  21  R.  L  575, 


43  Atl.  542,  4  Am.  Neg.  Rep.  218,  it 
was  held  that  a  girl  about  eleven  years 
old,  who  climbed  out  onto  a  jet  of  a 
house  adjoining  the  one  in  which  she 
lived,  and,  while  walking  along  there, 
was  injured  by  contact  with  wires 
which  were  connected  with  the  defend- 
ant's wires,  had  no  claim  against  the 
defendant  for  the  injury  received,  up- 
on the  ground  that  it  had  no  reason 
to  anticipate  the  act  of  the  plaintiff  in 
walking  along  the  jet. 

And  a  recovery  was  denied  where  « 
boy  climbed  to  the  top  of  a  house 
in  order  to  detach  his  kite  from  an 
electric  light  wire  strung  4J  feet  dis- 
tance from  the  cornice,  and  was  killed 
when  his  hand  came  into  contact  with 
the  wire  at  a  place  where  the  in- 
sulation was  worn  off,  he  having 
thrown  a  string  around  the  wire  and 
drawn  it  within  reach.  Trout  v.  Phila- 
delphia Electric  Co.  (1912)  236  Pa^ 
506,  42  L.R.A,(N.S.)  713,  84  Atl.  967. 
In  holding  that  the  boy's  death  re- 
sulted from  his  own  independent  in- 
tervening act,  under  circumstances 
that  could  not  reasonably  be  foreseen^ 
and  that  the  failure  to  repair  the  de- 
fective insulation  was  not  the  proxi- 
mate cause  of  the  injury,  the  court 
said :  "Had  the  wire  been  so  close  to 
the  house  that  the  boy  might  naturally 
have  come  in  contact  with  it  while 
playing  about  the  roof,  it  might  be 
contended  that  its  condition  was  the 
proximate  cause  of  his  death.  But 
such  was  not  the  case.  All  of  the 
defendant's  wires  were  so  far  out  from 
the  house  that  they  could  not  possibly 
have  been  reached  by  a  full-grown 
man,  much  less  a  boy  of  thirteen.  The 
boy  could  have  run  and  played  all 
over  the  roof  without  the  possibility 
of  his  coming  in  contact  with  these 
wires.  It  was  an  original,  independent 
act  of  the  deceased,  which  could  not 
reasonably  have  been  anticipated,  that 
brought  about  this  most  sad  accident ; 
and  this  act  was  not  induced  by,  or 
did  not  follow  as  a  natural  sequence 
to,  any  negligence  of  the  defendant  in 
connection  with  its  wires." 

In  Burnett  v.  Ft.  Worth  Light  &  P. 
Co.  (1908)  102Tex.31, 19L.R.A.(N.S.) 
504,  112  S.  W.  1040,  an  uninsulated 
wire  was  maintained  across  the  roof  of 
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a  Aouse  in  violation  of  a  statute,  and 
a,  twelve-year-old  boy  went  to  the  roof 
without  any  right,  and  was  killed  by 
the  wire.  The  court  of  appeals  raised 
the  question  whether  or  not  defendant 
wad  not  absolved  frgm  liability  on  the 
ground  that  it  could  not  reasonably 
have  anticipated  or  expected  a  tres- 
passer would  go  out  upon  the  roof  and 
come  into  contact  with  the  wire.  But 
the  supreme  court  treated  the  ques- 
tion as  one  of  liability  to  a  trespasser, 
saying  that  it  failed  to  see  how  a  tres- 
passer acquired  any  right  by  reason  of 
the  negligence  alleged,  and  the  court 
held  that,  since  the  deceased  boy  was 
equally  a  trespasser  upon  the  roof 
where  the  wires  were,  no  recovery 
could  be  had. 

An  electric  company  is  not  liable 
for  leaving  improperly  insulated  wires 
near  the  ground  in. a  walled  church- 
yard, injuring  a  boy  who  accidentally 
comes  into  contact  with  them  in  at- 
tempting to  recover  a  ball,  where  it 
had  no  knowledge  that*  boys  were  in 
the  habit  of  visiting  the  yard,  al- 
though stones  were  placed  against  the 
wall  so  as  to  gain  access  to  it  from 
an  adjoining  playground.  The  court 
said  that  the  rule  of  attractive  nui- 
sance could  not  be  applied,  as  there 
was  nothing  attractive  about  the  place 
where  the  boy  was  injured.  Myer  v. 
Union  Light,  Heat  &  P.  Co.  (1912) 
151  Ky.  332,  43  L.R.A.(N.S.)  136,  151 
S.  W.  941. 

Where  a  light  wire  is  broken  upon 
private  property  by  a  storm,  and  sev- 
eral hours  later,  before  the  electric 
company  has  knowledge  of  the  break, 
a  neighbor's  child,  coming  onto  the 
property  to  play,  comes  into  contact 
with  it  and  is  killed,  there  is  no  liabil- 
ity on  the  part  of  the  company  for  the 
injury.  The  court  says  the  case  turns 
upon  the  question  whether  or  not  de- 
fendant knew  of  the  broken  wire,  or 
by  the  exercise  of  reasonable  diligence 
might  have  known  of  it.  The  court 
concludes  that  the  exercise  of  the 
highest  degree  of  care  would  not  re- 
<}uire  defendant  to  search  the  remotest 
parts  of  their  line  and  wires  every 
day  to  discover  their  condition. 
Richey  v.  Jerseyville  Illuminating  Co. 
(1912)   176  III.  App.  495. 


FI*  Wires  an  property  of  one  maititoin- 

ing  them* 

When  the  wires  are  upon  the  prop- 
erty of  their  owner,  the  question  has 
been  complicated  by  an  attempted  ap- 
plication to  it  of  the  doctrine  of  the 
Turntable  Cases.  But  a  mere  electric 
wire  is  not  an  attraction  to  children, 
and,  unless  there  is  something  in  its 
immediate  surroundings  which  has 
that  character,  such  doctrine  would 
seem  to  have  no  place  in  the  discus- 
sion of  the  question  of  its  liability. 
Of  course,  as  a  rule,  a  person  or  cor- 
poration is  not  bound  to  keep  its  prem- 
ises safe  for  trespassers,  and  that  rule 
applies  in  general  where  children  are 
involved,  but  he  or  it  is  not  privileged 
to  set  traps  for  the  unwary.  The  cases 
seem  to  bear  out  the  statement  that  if 
the  property  of  the  one  maintaining 
the  wires  is  ordinarily  well  protected 
against  trespassing  children,  and  he 
does  not  permit  them  to  play  about  the 
premises,  he  is  not  bound  to  take  extra 
precautions  to  see  that  live  wires  are 
protected  and  that  no  harm  can  come 
to  children  casually  on  the  premises. 
But  he  cannot  maintain  unprotected 
wires  in  places  where  he  expressly  or 
impliedly  permits  children  to  come  or 
congregate.  The  unprotected  wire  is 
the  most  dangerous  thing  that  can  be 
placed  in  the  way  of  a  child.  Moving 
machinery  to  some  extent  carries  its 
own  antidote  with  it,  because  a  child 
does  not  have  to  live  very  long  before 
it  knows  that  it  could  not  get  into  con- 
tact with  moving  machinery  without 
being  harmed,  but  a  wire  carrying  a 
current  of  electricity  is  different,  and 
because  of  this  difference  the  owner  is 
charged  with  some  duty  to  protect 
children  whom  he  knows,  or  has  rea- 
son to  suspect,  are  likely  to  be  in  a 
position  of  peril,  although  they  may  in 
fact  be  trespassing  on  his  property. 

In  Romana  v.  Boston  Elev.  R.  Co. 
(1914)  218  Mass.  76,  L.R.A.1915A,  510, 
105  N.  E.  596,  Ann.  Cas.  1917A,  893, 
where  it  appeared  that  the  injury  re- 
sulted from  the  attempt  of  a  child  to 
use  a  path  across  defendant's  prop- 
erty which  it  had  merely  permitted  the 
public  to  use,  and  which  ran  near  a 
pole  supporting  wires  carrying  a 
heavy  current  of  electricity,  which  to 
the  knowledge  of  defendant  was  likely 
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to  get  into  the  pole,  the  court  held 
that  the  child  was  a  mere  licensee, 
saying  that  she  had  no  right  of  action 
unless  she  could  show  that  her  injury 
was  due  to  wilful,  wanton,  or  reckless 
misconduct  or  negligence  of  the  de- 
fendant in  charge  of  the  place;  but 
the  court  held  that  there  was  evidence 
of  such  negligence,  saying  that  the 
escaping  electricity,  of  which  they 
had  knowledge,  "was  a  source  of  con- 
cealed danger  to  children,  and  others 
who,  as  the  jury  could  find,  were  in 
the  habit  of  going  by  the  path  past 
the  pole,  with  the  knowledge  and  by 
the  license  of  the  defendant.  The 
situation  was  such,  and  was  known  by 
the  defendant  to  be  such,  as  the  jury 
could  find,  as  to  bring  those  children 
in  passing  by  the  pole  into  close 
proximity  to  it,  and  very  likely  into 
actual  contact  with  it.  .  .  .  The 
force  which  the  defendant  knew  was 
liberating  itself  in  and  around  the 
pole  was  one  which  the  defendant  had 
brought  thither  for  its  own  use.  It 
was  harmless  while  confined  to  the 
system  of  wires  which  the  defendant 
had  provided  for  it.  It  was  no  less 
dangerous  than  a  wild  and  ferocious 
animal  would  have  been,  if  allowed  to 
escape  from  those  wires  into  the  pole. 
The  defendant  had  notice  that  the 
electricity  was  escaping,  and  yet 
neither  withdrew  the  license  which  it 
had  given  for  the  use  of  the  path,  nor 
made  any  effort  to  guard  against  the 
danger  which  it  was  creating.  Under 
such  circumstances  the  jury  could  say 
that  its  negligence  was  wanton  oV 
reckless." 

Recovery,  in  some  cases,  has  been 
denied  for  personal  injuries  to  chil- 
dren, upon  the  ground  that  the  defend- 
ant owed  them  no  duty  except  to  re- 
frain from  setting  a  trap  for  them,  and 
from  doing  them  intentional  or  wan- 
ton harm.  But  in  most  cases  the  facts 
are  such  that  defendant  had  no  reason 
to  anticipate  the  presence  of  the  child, 
and  therefore  breached  no  duty  owing 
to  it.  In  Sullivan  v.  Boston  &  A.  R.  Co. 
(1892)  156  Mass.  378,  81  N.  E.  128, 
where  a  boy,  whose  age  does  not  ap- 
pear, went  upon  a  roof  of  a  shed  be- 
longing to  defendant  to  recover  a  ball 
batted  thereon  from  a  public  street, 


and  was  killed  by  coming  into  contact 
with  two  naked  wires  attached  to  the 
shed,  and  used  in  the  defendant's 
ordinary  lawful  business  for  conduct- 
ing electricity,  recovery  was  denied. 

In  McAllister  v.  Jung  (1904)  112  UL 
App.  138,  recovery  was  denied  to  a  boy 
ten  years  old,  for  injuries  caused  by 
his  climbing  up  an  elevated  railroad 
structure  and  coming  into  contact 
with  a  live  rail  there  employed; 
the  decision  being  based  upon  the 
following  fact§:  The  live  rail  was 
not  exposed,  or  unguarded,  or  easy  of 
access  from  the  street;  there  was 
nothing  on  the  surface  of  the  road- 
bed, or  the  top  of  the  structure,  at- 
tractive or  alluring  to  childish  in- 
stincts; there  was  no  evidence  that 
children  had  been  in  the  habit  of 
climbing  there;  and  the  company  had 
no  reason  to  anticipate  that  children, 
or  others,  would  endeavor  to  resort  ta 
such  structure  at  that  place.  The 
court,  however,  assented  to  the  prop- 
osition that,  if  the  owner  or  occupant 
of  premises  left  thereon,  exposed  and 
unguarded,  things  of  such  a  character 
as  to  be  attractive  to  a  child  of  tender 
years,  appealing  to  his  childish  curi« 
osity  and  instincts,  and  which  caused 
him  injury,  such  owner  should  be  held 
liable,  though  the  child  was  a  tech- 
nical trespasser. 

Where  an  eleven-year-old  boy  went 
onto  an  inclosure  containing  a  tower 
carrying  a  high-tension  transmission 
line,  near  which  ran  trolley  and  other 
wires,  the  fence  inclosing  which  had 
become  out  of  order,  and  in  which 
children  had  been  in  the  habit  of  play- 
ing, and,  starting  to  climb  the  towen 
took  hold  of  an  uninsulated  wire  near 
it  and  was  killed,  the  court  said  de- 
fendant was  bound  to  use  that  degree 
of  care  which  was  adequate  to  meet 
and  avoid  the  dangers  which  ought  to 
be  anticipated  under  the  circum- 
stances. In  dealing  with  so  danger- 
ous an  agency  as  electric  wires,  it  is 
evident  that  persons  in  their  manage- 
ment must  use  a  high  degree  of  care 
to  avoid  injury  to  those  who  are  law- 
fully liable  to  come  into  contact  with 
them.  But  there  was  no  evidence  that 
persons  had  ever  before  attempted  to 
climb  the  tower.    The  ladders  began 
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Bi  feet  from  the  ground.  The  court 
held  that  the  doctrine  of  the  Turntable 
Cases  did  not  apply.  The  boy  met  with 
his  accident  while  engaged  in  an  un- 
usual and  extraordinary  act.  He  was 
a  trespasser,  and  defendant  owed  him 
no  active  duty  to  protect  him  in  the  act 
he  was  attempting.  And  the  court 
concluded  that  defendant  was  not 
hound  to  anticipate  that  a  child  who 
would  climb  the  tower  in  such  man- 
ner was  to  be  endangered  by  the  wires, 
and  there  was  no  question  of  negli- 
gence on  the  part  of  defendant  to  sub- 
mit to  the  jury.  And  the  court  held 
that  under  the  circumstances  the  neg- 
ligence, of  the  boy  was  the  direct 
cause  of  his  death.  Bonniwell  v.  Mil- 
waukee Light,  Heat  &  Traction  Co. 
(1921)  —  Wis.  — ,  182  N.  W.  468. 

In  McCoy  v.  Texas  Power  &  Light 
Co.  (1921)  —  Tex.  Civ.  App.  — ,  229 
S.  W.  628,  where  a  fourteen-year-old 
boy  was  killed  while  attempting  to 
climb  a  steel  tower,  on  land  which  the 
electric  company  had  acquired  from 
the  boy's  father,  the  court  held  that 
he  was  a  trespasser  in  so  doing.  The 
court  said  unless  the  tower,  on  account 
of  its  natu'lre  and  surroundings,  was 
specially  and  unusually  attractive  to, 
and  did  attract,  children,  and  did  at- 
tract the  injured  boy,  defendant  owed 
no  duty  to  the  public  to  warn  it 
against   climbing  on  the  tower. 

An  electric  company  maintaining  a 
wire  inside  its  building,  which  stood 
some  distance  back  from  the  street,  is 
not  liable  for  injury  to  an  eleven- 
year-old  boy  who,  in  going  to  the 
building,  thrusts  his  hand  through  a 
broken  pane  of  glass  in  the  window, 
and  comes  into  contact  with  the  wire. 
Rumovicg  V.  Scranton  Electric  Co. 
(1910)  44  Pa.  Super,  a.  582, 

A  consumer  of  electricity,  to  whose 
premises  an  insulated  wire  carrying 
dangerous  current  runs,  is  not  liable 
for  the  death  of  a  boy  who  comes  into 
contact  with  a  wire  which  had  been 
thrown  by  some  person  unknown  over 
the  power  wire,  so  as  to  endanger  per- 
sons coming  on  the  premises,  where 
notice  of  the  condition  is  not  brought 
home  to  the  defendant.  The  court 
holds  that  the  intervening  act  of  the 
third  person,  for  which  defendant  was 


not  responsible,  was  the  proximate 
cause  of  the  injury.  Golson  v.  W.  F. 
Covington  Mfg.  Co.  (1921)  205  Ala. 
226,  87  So.  489. 

The  opinion  delivered  by  the  appel- 
late division  in  Hynes  v.  New  York  C. 
R.  Co.  (reported  herewith)  ante,  803, 
which  established  the  law  of  the  case 
for  the  lower  courts  hejid  that  a 
railway  company  maintaining  high- 
ly charged  wires  along  its  right  of 
way  is  not  liable  for  the  death  of  a 
sixteen-year-old  boy  by  their  falling 
upon  him  after  he  has  swum  a  canal, 
climbed  upon  the  railroad  property, 
and  gone  out  on  a  springboard  to  dive 
into  the  water,  although  the  spring- 
board is  not  above  the  railroad  prop- 
erty, but  merely  attached  to  it,  since, 
being  a  trespasser,  the  railway  com- 
pany owes  him  no  duty  except  to  re- 
frain from  wantonly  injuring  him. 
Hynes  v.  New  York  C.  R.  Co.  (1919) 
188  App.  Div.  178,  176  N.  Y.  Supp.  795. 
When  the  case  went  back  for  new 
trial  the  complaint  was  dismissed 
and  the  judgment  affirmed  without 
opinion  in  (1919)  190  App.  Div.  915, 
179  N.  Y.  Supp.  927. 

In  Sutton  V.  West  Jersey  &  S.  R.  Co. 
(1909)  78  N.  J.  L.  17,  73  Atl.  256, 
where  a  thirteen-year-old  boy  was 
killed  by  coming  into  contact  with  the 
third  rail  of  an  electric  railway  when 
attempting  to  cross  the  same,  the 
court,  from  the  state  of  the  pleadings, 
assumed  that  he  was  a  trespasser,  and 
held  that  a  landowner  is  under  no 
obligation  to  a  trespasser  to  keep  his 
premises  in  a  nonhazardous  state; 
that,  as  to  them,  the  sole  duty,  is  to  ab- 
stain from  acts  wilfully  injurious. 
And  this  rule  is  applicable  whether 
the  trespasser  is  an  infant  or 
an  adult.  An  imminence  of  danger 
imposes  no  obligation  on  the  land- 
owner. The  court  then  proceeds: 
"Nor  can  I  see  upon  what  ground  the 
extent  of  the  danger  to  be  apprehend- 
ed can  be  made  the  basis  of  differ- 
entiation. Where  is  the  line  to  be 
drawn?  Can  it  be  said  that  when  the 
hazard  is  so  extreme  as  to  threaten 
life,  the  landowner  owes  to  a  tres- 
passer the  duty  of  protection,  but  that, 
when  it  only  threatens  bodily  harm 
more  or  less  serious  in  character,  he 
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owes  no  such  duty?  Or  that  he  is 
exempt  from  the  duty  of  protection 
only  when  the  amount  of  injury  to  be 
apprehended  is  slight?  Not  only  am 
I  unable  to  perceive  any  reason  for 
such  a  distinction,  but  I  do  not  find 
any  suggestion  of  it  in  the  reported 
cases.  .  .  .  Where  the  landowner 
in  the  development  of  his  property, 
and  solely  for  the  purpose  of  obtaining 
a  more  beneficial  user  therefrom,  in- 
stalls upon  it  an  appliance  which  will 
be  dangerous  to  people  coming  in  con- 
tact with  it,  he  is  under  no  obligation 
to  trespassers  to  so  guard  it  that  they 
shall  not  be  injured;  but,  where  he 
installs  the  appliance  for  the  purpose 
of  inflicting  injury  upon  the  persons 
or  property  of  those  who  unlawfully 
come  upon  his  land,  he  is  liable  when 
harm  is  inflicted  by  such  appliance." 
Where  a  railway  company  main- 
tained an  unprotected  third  rail  on  its 
right  of  way,  which  was  securely 
fenced  from  abutting  property,  and  a 
boy  who,  having  succeeded  in  opening 
a  gate  in  the  fence,  had  gone  upon  the 
right  of  way  to  pick  flowers,  come  in- 
to contact  with  the  third  rail,  and  been 
injured,  the  court  said  the  question 
was  whether  or  not  defendant  owed  a 
duty  to  the  plaintiff  to  use  such  care 
in  guarding  and  protecting  this  third 
rail  as  would  have  prevented  the  in- 
jury which  happened  to  him;  or,  in 
other  words.  Is  a  property  owner  who 
maintains  on  his  premises  a  dangerous 
agency,  in  the  proper  exercise  and  use 
of  his  premises,  responsible  to  a  child 
trespassing  thereon,  who  is  hurt  by 
contact  with  such  agency,  if  there  is 
nothing  about  it  to  entice  or  attract 
him,  and  where  the  owner  has  done 
nothing  to  invite  him,  or  hes  any  rea- 
son to  expect  that  he  will  come  upon 
the  premises?  Riedel  v.  West  Jersey 
&  S.  R.  Co.  (1910)  28  L.R.A.(N.S.)  98, 
101  C.  C.  A.  428,  177  Fed.  374,  21  Ann. 
Cas.  746.  The  court  says:  "The  ex- 
ceeding danger  presented  by  the 
'third  rail,*  which  has  recently  come 
into  use  in  the  operation  of  important 
electric  roads,  when  such  rail  is  un- 
covered and  exposed,  justly  challenges 
our  attention.  The  character,  how- 
ever, of  this  dangerous  and  death- 
dealing  agency  must  not  be  allowed  to 


obscure  the  well-settled  principles  by 
which  the  duty  of  the  owner  of  prem- 
ises upon  which  such  dangerous  agen- 
cy or  instrumentality  is  situated,  with 
respect  thereto,  is  to  be  determined. 
.  .  .  The  contention  of  plaintiff's 
counsel,  urged  with  much  ability  and 
insistence,  is  that  the  extreme  danger 
arising  from  the  exposed  third  rail 
was  a  concealed  danger,  by  reason  of 
the  fact  that  the  third  rail,  in  size  and 
appearance,  was  undistinguishable 
from  the  other  rails  by  a  boy  of  the  im- 
mature age  of  the  plaintiff,  there  be- 
ing no  evidence  that  he  had  been  in- 
formed, or  in  any  way  made  aware, 
of  the  character  of  such  rail.  It  is, 
therefore,  contended  that  the  mainte- 
nance of  this  instrumentality  argued 
such  a  wanton  recklessness  as  to  con- 
sequences on  the  part  of  the  defend- 
ant, and  willingness  to  inflict  injury, 
as  would  render  it  liable  to  the  plain- 
tiff, even  though  he  were  technically  a 
trespasser.  .  .  .  The  decisions  do 
not  support  the  contention  that  the 
mere  maintenance  of  a  dangerous  in- 
strumentality upon  one's  land  for 
ordinary  and  lawful  purposes,  and  in- 
cident to  its  natural  use  in  carrying 
on  a  lawful  business,  makes  such  a  one 
a  wilful  tort-feasor  with  respect  to  a 
trespasser  who  has  concie  within  its 
danger.  In  the  present  case,  there  was 
nothing  wilfully  injurious  in  the  de- 
fendant's installing  upon  its  own 
premises  this  third  rail,  dangerous 
though  it  was  to  those  who  came  in 
contact  with  it,  for  the  lawful  purpose 
of  operating  an  electric  railway  sys- 
tem; nor  can  we  say  from  that  fact 
alone,  or  from  any  other  evidence  in 
the  case,  that  the  nonprotection  of  the 
third  rail  was  such  a  wanton  and  reck- 
less indifference  to  consequences  as 
would  legally  imply  wilfulness  and  in- 
tentional wrong,  as  to  any  injury  that 
might  be  occasioned  thereby,  whether 
that  injury  was  suffered  by  an  infant 
or  an  adult." 

In  Lunsford  v.  Colonial  Coal  &  Coke 
Co.  (1913)  115  Va.  346,  79  S.  E.  348, 
where  it  appeared  that  a  little  girl 
three  years  of  age  took  hold  of  a  small 
electric  light  wire  which  had  broken 
and  was  hanging  down  along  an  elec- 
tric railway,  at  a  point  near  a  path 
where    people    in    the   neighborhood 
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crossed  the  track,  and  brought  the 
wire  in  connection  with  one  of  the 
rails,  causing  a  flash  which  set  fire  to 
her  clothing,  resulting  in  her  death,  it 
was  held  that  the  company  owning 
the  track  and  wire  was  not  liable ;  that 
the  proximate  cause  of  the  accident 
was  the  flash  caused  by  the  child 
bringing  the  wire  in  contact  with  the 
rail, — a  result  which  could  hardly 
have  been  foreseen;  and,  moreover, 
that  the  child  was  a  trespasser,  or,  at 
least,  a  bare  licensee  upon  the  track, 
as  to  whom  defendant  did  not  owe  the 
duty  of  having  the  place  in  safe  con- 
dition. 


So,  in  the  case  of  Heller  v.  New 
York,  N.  H.  &  H.  R.  Co.  (reported 
herewith)  ante,  823,  where  a  railway 
company  maintained  the  trolley  wire 
by  means  of  which  it  operated  its  cars 
upon  its  own  right  of  way,  the  mere 
fact  that  it  did  not  make  it  impossible 
for  children  to  reach  the  wire  where  it 
passed  under  a  bridge  does  not  render 
it  liable,  where  a  child,  in  order  to 
reach  the  wire,  must  climb  an  abut- 
ment 20  feet  high,  crawl  through  a 
hole  in  a  wire  screen,  and  reach  29 
inches,  aided  by  a  tin  can  which  it 
carried  with  it,  to  get  into  contact 
with  the  wire.  H.  P.  F. 


FARMERS'  NATIONAL  BANK  OF  OSKALOOSA 

V. 

STANTON  et  al.,  Appts. 

Iowa  Supreme  Court -^  May  3,  1921. 
(—  Iowa,  — ,  182  N.  W.  647.) 

Estoppel — notice  of  intention  to  negotiate  —  effect. 

1.  The  maker  of  a  non-negotiable  note  is  not  estopped  from  setting  up, 
as  against  an  assignee,  a  defense  which  he  may  have  thereto,  merely  be- 
cause he  knows  that  the  payee  intends  to  negotiate  it. 

ISee  note  on  this  qiiestion  beginning  on  page  862.] 

Bills   and  notes — provision   for  ex- 
tension  of  time  —  negotiability. 

2.  A  note  containing  a  condition  by 
which  the  holder  can  extend  time  of 
payment  indefinitely  is  non-negotia- 
ble. 


[See  3  R.  C.  L.  910;  1  R.  C.  L.  Supp. 
917.] 

Estoppel  —  to  set  up  defense  to  note. 

3.  The  maker  of  a  note  may  estop 
himself  from  taking  advantage  of  a 
good  defense  which  he  may  have 
thereto. 

Bills  and  notes  —  non-negotiable  — 
right  of  assignee  to  sue  —  effect  on 
defenses. 

4.  Giving  the  assignee  of  non-ne- 
gotiable paper  the  right  to  sue  there- 
on in  his  own  name  does  not  cut  off 
the  defenses  which  the  maker  may 
have  had  against  the  payee. 

—  rights  of  maker  of  non-negotiable 
Iiaper. 

5.  One  taking  non-negotiable  paper 
takes  it  subject  to  every  defense  that 
would  be  available  to  the  maker  had 
it  not  been  negotiated. 

[See  3  R.  C.  L.  1026.] 


—  effect  of  breach  of  contract  to  give 
negotiable  note. 

6.  Liability  of  the  maker  of  a  non- 
negotiable  promissory  note  to  an  as- 
signee is  not  affected  by  the  fact  that 
he  contracted  to  give  a  negotiable  one. 

Evidence  —  of  consent  to  assignment 
of  note. 

7.  Upon  the  question  of  the  liability 
of  the  maker  of  a  non-negotiable  in- 
strument to  an  assignee,  evidence  is 
not  admissible  that,  in  negotiating  it, 
the  payee  informed  the  assignee  that 
the  maker  consented  to  the  assign- 
ment. 

Trial  —  action  on  non-negotiable  note 
—  effect  of  verdict. 

8.  A  general  verdict  for  plaintiff 
in  an  action  by  an  assignee  to  enforce 
a  non-negotiable  promissory  note  does 
not  establish  absence  of  fraud  in  the 
inception  of  the  note,  where  the  jury 
were  instructed  that  knowledge  by 
the  maker  of  intent  to  negotiate  the 
note  would  work  an  estoppel  to  set  up 
fraud. 
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Appeal  by  defendants  from  a  judgment  of  the  District  Court  for 
Mahaska  County  (Hamilton,  J.)  in  favor  of  plaintiff  in  an  action  broagfat 
to  recover  the  amount  alleged  to  be  due  on  a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Thomas  J.  Bray  and  John 
£.  Lake  for  appellants. 

Messrs.  David  S.  David,  Burrell  & 
Devitty  and  McCoy  &  McCoy  for  ap- 
pellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

The  action  is  brought  upon  a 
promissory  note  for  $5,000  and  in- 
terest, executed  by  the  defendants, 
and  made  payable  to  the  order  of  the 
Lower  System  of  Merchandising. 
It  bears  date  of  August  23,  1916, 
and  is  made  payable  six  months 
thereafter.  Embodied  in  the  instru- 
ment is  a  clause  as  follows:  '"And 
we  hereby  authorize  the  holder 
hereof  to  extend  the  payment  of  the 
same  or  any  part  thereof  from  time 
to  time  by  reception  of  interest  in 
advance  or  otherwise  without  im- 
pairing our  several  or  joint  liabil- 
ities." 

Alleging  that  it  is  the  owner  of 
this  note  and  that  the  debt  is  wholly 
unpaid,  the  plaintiff  bank  asks  judg- 
ment thereon. 

Defendants  admit  the  making  of 
the  note,  but  deny  all  liability  there- 
on. By  way  of  affirmative  answer 
the  defendants  plead  that  the  note  is 
non-negotiable,  is  wholly  without 
consideration,  and  was  obtained 
from  them  by  fraud.  They  allege 
that  the  same  was  given  for  375 
shares  of  the  capital  stock  in  a  cor- 
poration known  as  the  Lower  Sys- 
tem of  Merchandising;  that  such 
purchase  was  made  and  the  note 
given  at  the  solicitation  and  by  the 
procurement  of  Robert  Green,  W.  E. 
Lower,  and  G.  J.  Thomas,  officers 
of  said  corporation,  who  falsely  rep- 
resented to  the  defendants  the 
financial  standing  and  condition  of 
the  corporation.  They  further  al- 
lege that  they  believed  and  relied 
upon  said  representations,  and  in 
reliance  thereon  gave  the  note  in 
suit;  that  in  truth  and  in  fact  said 
corporation  proved  to  be  a  mere 
sham,  without  capital  or  assets ;  and 


that  the  shares  of  stock  were  abso- 
lutely worthless. 

Replying  to  this  defense,  the 
plaintiff  alleges  that  it  purchased 
the  note  in  due  course,  for  a  valuable 
consideration,  and  without  notice  of 
any  infirmities  therein  or  of  the  ex- 
istence of  any  defense  thereto.  It 
further  alleges  that  defendants 
made  the/  note  knowing  that  it  was 
to  be  negotiated  to  the  plaintiff,  and 
with  such  knowledge  assured  the 
plaintiff  that  the  note  was  all  right, 
and  by  reason  thereof  defendants 
are  now  estopped  to  plead  or  prove 
the  defenses  set  up  in  their  answer. 

The  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  plain- 
tiff for  the  full  amount  of  the  note. 

Notwithstanding  the  very  extend- 
ed briefs  of  counsel  on  either  side, 
an  examination  of  the  record  leads 
us  to  conclude  that  the  result  of  this 
appeal  must  turn  principally  upon 
few  propositions.  So  far  as  the  case 
depends  in  any  degree  on  the  settle- 
ment of  disputed  facts,  the  verdict 
of  the  jury  would  seem  to  be  final, 
and  we  shall  not  attempt  their  dis- 
cussion. The  debatable  questions  in 
this  court  are  those  arising  upon  ex- 
ceptions taken  to  the  court's  charge 
to  the  jury. 

I.  Among  other  things,  the  court 
instructed  as  follows  (if  4) :  "You 
are  instructed  that  the  note  sued 
upon,  which  has  been  admitted 
in  evidence  as  Exhibit  A,  is  a  non- 
negotiable  note,  and  that  said  note 
is  subject  to  all  the  defense  in  the 
hands  of  the  plaintiff  bank  that  it 
would  have  been  subject  to  had  stdt 
been  brought  thereon  by  the  Lower 
System  of  Merchandising,  the  payee 
named  in  said  note ;  therefore,  if  the 
defendants  have  established  their 
defense  of  false  and  fraudulent  rep-^ 
resentations  by  a  preponderance  of 
the  evidence  guided  by  these  instmc* 
tions,  then  your  verdict  should  be 
for  the  defendants,  unless  you  find 
that  the  plaintiff  has  established  Iff 
a  preponderance  of  the  evidence  ito 
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plea  of  estoppel,  as  explained  here- 
after in  these  instructions/' 

Beferring  again  to  the  plaintiff's 
plea  of  estoppel,  the  court,  in  ^  10, 
used  the  following  language  (the 
italics  are  ours)  : 

"If,  when  you  have  considered  all 
the  evidence  in  this  case  and 
weighed  the  same  in  the  light  of 
these  instructions,  you  do  not  find 
that  there  was  fraud  in  the  incep- 
tion of  the  note  and  that  it  was 
wholly  without  consideration  when 
given  by  the  defendants  to  the  Low- 
er System  of  Merchandising,  then 
your  verdict  must  be  for  the  plain- 
tiff for  the  full  amount  of  the  note 
with  interest  thereon  according  to 
the  terms  of  the  note. 

"But,  if  you  find  from  a  prepon- 
derance of  tile  evidence  that  the  note 
in  suit  was  procured  by  the  Lower 
System  of  Merchandising  from  the 
defendants  by  and  through  fraud- 
ulent representations  made  by  Robt. 
B.  Green,  W.  E.  Lower,  G.  J.  Thom- 
as, or  some  one  of  them,  and  that  it 
was  wholly  without  consideration, 
then  your  verdict  should  be  for  the 
defendants,  unless  you  further  find 
by  a  prep<mderance  of  the  evidence 
that  the  plaintiff  in  good  faith  pur- 
chased  the  said  note  for  a  v(duable 
consideration  and  that  the  defend- 
oMs  knew  that  said  note  was  to  he 
negotiated    and    consented   thereto 


thereby,  because  it  is  a  maxim  of  the 
law  that  when  one  of  two  persons 
must  be  made  to  suffer  f rohi  fraud 
or  misconduct  of  another  that  the 
one  who  placed  it  within  the  power 
of  such  persons  to  perpetrate  the 
fraud  or  do  the  wrong  must  bear  the 
loss;  and  the  defendants,  believing 
or  having  reason  to  believe  thai 
their  signing  of  said  note  would 
cause  the  plaintiff  to  part  with  a  vat- 
uable  consideration  for  the  same, 
could  not  remain  silent  and  now  be 
heard  to  say  that  said  note  was  ob- 
tained by  fraud  and  without  consid- 
eraiionJ' 

To  this  was  added  H  20,  as  fol- 
lows: 

"You  are  instructed  that,  if  you 
find  from  the  evidence  that  at  the 
time  of  the  execution  of  said  note 
by  the  defendants  thai  they  had 
knowledge  of  the  fact  that  said  note 
was  to  be  sold  to  the  plaintiff  bank 
amd  acquiesced  therein,  and  that  at 
the  time  of  the  transfer  of  said  note 
to  the  plaintiff  bank  the  cashier  of 
said  plaintiff  bank  was  advised  that 
the  defendants  had  notice  of  the  fact 
that  said  note  was  to  be  sold  to  said 
bank,  and  that  the  bank,  in  purchas- 
ing said  note,  relied  upon  the  assur- 
ance given  to  said  bank  that  the  de- 
fendants acquiesced  in  the  bank 
purchasing  the  said  note,  then  and 
in  that  event,  if  you  so  find  from  a 


prior  to  the  time  that  the  plaintiff  .  preponderance  of  the  evidence,  the 


obtained  said  note,  then  you  are  in- 
structed that,  even  though  you  find 
tluit  said  note  was  obtained  from 
the  defendants  through  fraud  and 
false  representations,  as  claimed  by 
them,  they  would  be  estopped  from 
setting  up  the  claim  of  fraud  as  a 
defense  to  said  note  in  the  hands  of 
the  plaintiff." 

Still  further,  upon  the  same  top- 
ic, the  court  again  charged  (If  19) : 
^You  are  instructed  that,  if  you 
M  that  the  defendants  at  the  time 
they  executed  the  note  in  suit  knew 
it  was  to  be  transferred  to  the  plair^ 
Uff,  and  if  they  had  reason  to  be- 
^e  that  the  plaintiff  was  about  to 
jwchase  said  note  for  a  valuable 
eonsideratian,  they  must  suffer  the 
^,  if  any   they   have  sustained 


defendants  would  be  estopped  from 
asserting  any  defense  to  said  note 
upon  the  ground  of  fraud  or  misrep- 
resentations, and,  if  you  so  find, 
your  verdict  must  be  for  the  plain- 
tiff in  the  sum  of  the  amount  of  said 
note  together  with  interest  from  the 
date  of  execution  thereof." 

Before  entering  upon  a  discussion 
of  the  instructions,  it  may  be  well 
to  say  that  the  defendant's  evidence 
was  such  as  fairly  tended  to  show 
that  the  "Lower  System  of  Mer- 
chandising" was  a  worthless  con- 
cern, being  promoted  by  men  who 
had  taken  to  themselves  more  than 
half  its  authorized  shares  of  $100,- 
000,  for  which  they  had  never  paid ; 
that  they  concentrated  their  efforts 
upon  the  defendants,  and  by  the 
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usual  acts  and  blandishments  and 
persuasions  which  characterize  such 
enterprises  induced  them  to  buy  sev- 
eral thousand  dollars'  "worth"  of 
the  stock  at  the  specially  favorable 
rate  of  $16  per  share,  when,  so  far 
as  the  record  shows,  such  shares  had 
no  value  whatever.  This  is,  of 
course,  not  very  material  if  defend- 
ants are  estopped  to  defend  against 
suit  by  the  plaintiff,  but  if,  under 
the  law,  they  are  not  so  estopped, 
then  their  right  to  plead  and  prove 
the  facts  ought  not  to  be  disregard- 
ed. 

As  will  be  seen  by  the  first  in- 
struction above  quoted,  the  court 
held  that  the  note  is  non-negotiable, 
and,  in  the  absence  of  estoppel,  is 
subject  to  all  the  defenses  in  a  suit 
by  the  bank  which  would  have  been 
available  to  the  defendants  had  the 
suit  been  brought  by  the  Lower  Sys- 
tem of  Merchandising  itself.  This 
is  undoubtedly  correct.  We  have 
frequently  held  that  a  note  contain- 
ing a  condition  by  which  the  holder 

can  extend  time  of 
Uiovt'ioi  f^r**"  payment  indefinite- 
tfilS^**"  o«  ly  IS  non-negotiable 
negotiability.        (Cedar  Rapids  Nat. 

Bank  v.  Weber,  180 
Iowa,  966,  L.R.A.1918A,  432,  164  N. 
W.  233;  Quinn  v.  Bane,  182  Iowa, 
843,  164  N.  W.  788),  and,  the  trial 
court  having  so  instructed,  it  was 
the  law  of  the  case  for  the  jury. 
There  is  some  doubt  whether  the 
rule  stated  in  the  quoted  paragraph 
is  quite  consistent  with  other  in- 
structions given  in  the  charge,  but 
its  correctness  is  not  open  to  serious 
question.  It  being  conceded  then,  as 
it  must  be,  that  the  note  is  non-nego- 
tiable, we  reach  the  vital  question 
whether  defendants  were  in  any 
manner  estopped  to  plead  and  prove 
their  alleged  defense  to  the  suit 
brought  upon  such  note  by  the  bank 
as  an  alleged  innocent  purchaser? 
Another  pertinent  form  of  the  in- 
quiry is  whether  the  court  erred  in 
its  charge  to  the  jury  concerning 
the  law  applicable  to  the  pleaded 
estoppel  ? 

That  the  maker  of  the  note  having 


a  good  defense  to  an  action  thereon 

may   estop  himself  ^.toppei-to  .et 
to  take  advantage  of  «p  defense  to 
it  cannot  be  doubt-  ~**- 
ed.    But  can  it  be  said  that  the  mak- 
er   of    a    non-negotiable    note    is 
estopped  to  rely  on  any  defense  he 
may  have  thereto  simply  because  he 
knows  that  the  payee  taking  the  note 
intends  to  negotiate  it,  or  will  nego- 
tiate it,  or  is  likely  to  negotiate  it,  to 
a  third  person  ?   We 
think  this  must  be  SSiIS'to'  *"" 
answered     in     the  ;S5SJ****" 
negative.      Non-ne- 
gotiable paper  is  assignable  under 
our  statute  and  practice,  and,  while 
the  common-law  requirement  that 
the  assignee  of  such  paper  must  sue, 
if  at  all,  in  the  name  of  the  payee, 
thereby  opening  the  door  to  all  de- 
fenses which  the  maker  could  plead 
had  the  paper  never  ^^^^^  ^^^    ^  ^^^ 
changed  hands,  has  non-ne^otiab^^ 


been  abolished,  and  ^i^neJto.ue- 
the    assignee    may  ««««*  ®» 

.       ^i_.  defenses. 

sue  m  his  own 
name,  the  maker's  right  to  ilefend 
still  exists  undiminished.  The  rules 
pertaining  to  innocent  holders  are 
peculiar  to  the  law  of  commercial 
paper,  and  a  non-negotiable  instru- 
ment is  not  "commercial  paper," 
and  the  assignee  of  it  acquires  no 
other  or  higher  right  than  was  held 
by  his  assignor.  Tabor  v.  Poy,  56 
Iowa,  542,  9  N.  W.  897;  Lutton  v. 
Baker,  187  Iowa,  753,  6  A.L.R.  1696, 
174  N.  W.  601.  Every  man  execut- 
ing a  non-negotiable  note  does  it 
knowing  it  may  be  _ 

sold    or    disposed    of    maker "o?  non- 

to  another,  and  ev-  5S52r!***** 
ery  person  buying 
such  paper  knows  he  takes  it  subject 
to  every  defense  which  would  have 
been  available  to  the  maker  had  it 
not  been  negotiated.  He  owes  the 
world  no  duty  to  stand  on  guard  and 
publish  warning  to  others  that  he 
preserves  the  right  to  defend 
against  its  collection  by  a  trans- 
feree if  it  shall  happen  that  there 
is  ground  for  such  defense.  The 
note  itself  carries  such  warning  on 
its  face.  It  may  well  be  that,  if  the 
maker  of  such  note,  knowing  the 
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existence  of  a  good  defense,  encour- 
ages or  advises  another  to  purchase 
it,  he  may  estop  himself  from  mak- 
ing such  defense  against  the  suit  of 
one  whom  he  has  thus  deceived  or 
misled.  But  surely  it  cannot  be  true 
that  the  mere  fact  he  ''has  reason  to 
believe"  that  the  payee  of  his  non- 
negotiable  note  intends  to  sell  it  or 
put  it  up  as  collateral  at  the  bank 
will  deprive  him  of  his  right  to  de- 
fend when  sued  thereon.  It  may 
well  be  that  at  the  time  the  note  is 
^ven  the  maker  has  no  knowledge 
or  suspicion  of  the  fraud  which  has 
been  practised  upon  him,  or  that  he 
will  have  any  defense  to  the  note 
when  it  shall  fall  due.  How,  then, 
can  he  estop  by  his  silence  concern- 
ing a  motion  of  which  he  has  no 
knowledge?  The  language  we  have 
quoted  from  the  tenth  paragraph  of 
the  charge  is  especially  open  to  crit- 
icism on  this  ground.  There  the 
jury  were  told  "that,  if  the  defend- 
ants at  the  time  of  making  the  note 
knew  or  had  reason  to  know  that 
plaintiff  was  about  to  purchase  it 
for  a  valuable  consideration,  they 
(defendants)  must  suffer  the  loss," 
because  they  could  not  be  permitted 
''to  remain  silent  and  now  be  heard 
to  say  the  note  was  obtained  by 
fraud  and  without  consideration." 
The  vice  of  this  instruction  is  at 
once  apparent  when  we  stop  to  re- 
flect that  it  is  speaking  of  the  situa- 
tion at  the  very  moment  of  the  exe- 
cution of  the  note,  when  presumably 
defendants  believed  they  were  re- 
ceiving value  therefor,  and  had  nei- 
ther knowledge  nor  suspicion  that 
they  were  being  made  the  victims  of 
fraud  and  misrepresentation.  How 
could  they  justly  be  held  culpable 
for  being  "silent"  as  to  facts  of 
which  they  were  ignorant?  Was 
not  the  very  fact  that  the  note  was 
non-negotiable  sufficient  notice  to 
the  bank  that,  in  purchasing  the 
same,  it  took  the  risk  of  any  defense 
thereto  which  might  have  been  as- 
serted against  it  in  the  hands  of  the 
man  or  men  to  whom  it  was  given? 
The  idea  that  an  estoppel  arose 
against  the  defendants  on  such 
ground  was  greatly  emphasized  by 


the  trial  .court  by  its  repetition  in 
three  or  four  different  forms  and  in 
different  connections;  and  the  jury, 
if  obedient  thereto,  could  not  have 
done  otherwise  than  find  for  the 
plaintiff.  The  prejudicial  character 
of  such  misdirection  is  evident,  and 
a  reversal  must  necessarily  result. 

III.  The  evidence  discloses  that 
about  the  time  that  the  note  was 
given  a  written  agreement  between 
defendants  and  the  Lower  System  of 
Merchandising  was  entered  into,  for 
the  purchase  of  the  stock,  and,  in 
specifying  the  manner  of  the  pay- 
ment of  the  price  therefor,  defend- 
ants agreed  to  make  and  deliver  to 
the  seller  "their  negotiable  promis- 
sory note  for  $5,000 ;"  and  it  is  sug- 
gested in  argument  that  this  under- 
taking is  entitled  to  weight  in  deter- 
mining the  rights  of  the  parties  to 
this  litigation.  We  think  it  immate- 
rial. The  note  given  is  confessedly 
non-negotiable,  and  the  jury  were 
so   instructed.     Its 

character  as  such  is  "^'o'^tSfcVfo  ** 
in  no  manner  affect-  f^ZZ  "*«•*«•**• 
ed  by  the  terms  of 
the  other  contract,  and  it  is  by  the 
law  applicable  to  non-negotiable  in- 
struments the  case  is  to  be  gov- 
erned. 

IV.  There  is  no  evidence  that 
plaintiff,  before  buying  the  note, 
made  any  inquiry  of  the  defendants 
for  information  concerning  it,  or 
received  from  the  defendants  any 
assurances  relating  to  it.  The  wit- 
ness Green,  who  acted  for  the 
merchandising  corporation  in  sell- 
ing the  note  to  the  bank,  testified 
over  defendants'  objection  that,  in 
making  such  sale,  he  informed  the 
cashier,  who  acted  for  the  bank,  that 
defendants  knew  of  the  purpose  to 
cash  the  note,  and  consented  there- 
to, and,  as  we  understand  the  rec- 
ord, the  cashier  claims  that  he  relied 
upon  such  information  in  making 
the  purchase.  It -is  with  apparent 
reference  to  this  testimony  that  the 
court,  in  the  twentieth  paragraph  of 
its  charge,  speaks  of  the  "cashier 
being  advised  that  defendants  had 
notice  of  the  fact  that  the  note  was 
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to  be  sold  to  the  bank,  and  that  the 
bank,  in  purchasing  the  note,  relied 
upon  the  assurance  given  to  said 
bank  that  the  defendants  acquiesced 
in  the  bank's  purchasing  said  note/' 
For  reasons  already  sufficiently  stat- 
ed, the  mere  knowledge  or  consent 
or  acquiescence  of  the  defendants 
concerning  the  purpose  of  the  cor- 
poration to  sell  or  of  the  bank  to  buy 
the  note  could  not  affect  the  right  of 
defendants,  when  sued  by  the  bank, 
to  assert  any  defense  which  would 
have  been  available  to  them  if  sued 
by  the  payee.    Moreover,  it  must  be 

said  that  the  objec- 
tion to  the  evidence 
here  referred  to 
should  have  been 
sustained,  and  the  testimony  exclud- 
ed as  being  both  incompetent  and 
immaterial. 

V.  It  is  said  for  the  appellee  that 
the  jury  found  there  was  no  fraud 
in  the  inception  of  the  note,  and 
that,  such  being  the  case,  the  judg- 
ment against  defendants  must 
stand.  But  the  record  does  not 
show  any  such  finding.  There  was, 
it  is  true,  a  general  verdict  for  the 
plaintiff,  but  this  by  no  means  im- 


E-vide  BC  e— of 
consent  to 
aaalornment    of 
note. 


plies  a  finding  that  there  was  no 
fraud;  for  under  the  court's  in- 
structions to  which  we  have  re- 
ferred, the  jury  may  have  believed 

that  such  fraud  was   .^rlnl-nctton  om 

in  fact  perpetrated,  nou-nevotuibie 
but,  yielding  to  the  ?2iSlSf  ""*  ** 
erroneous     instruc- 
tions on  the  question  of  estoppel,  re- 
turned   their    verdict    accordingly. 
There  was  no  special  finding  or  ver- 
dict on  the  issue  of  fraud  in  the  in- 
ception of  the  note,  and  the  court 
cannot  say  or  assume  that  such  issue 
was  found  in  plaintiff's  favor. 

VI.  The  appellants  take  many 
other  exceptions  to  rulings  made 
and  instructions  given  by  the  trial 
court.  Some  of  the  objections  so 
made  are  not  without  merit,  but 
they  involve  less  material  features 
of  the  case,  which  are  not  likely  to 
appear  on  a  retrial,  and  we  will  not 
prolong  tills  opinion  f<Jr  their  con- 
sideration. 

For  the  reasons  hereinbefore  stat* 
ed,  the  judgment  below  will  be  re- 
versed, and  the  cause  remanded  to 
th'e  District  Court  for  a  new  trial. 

Evans,  Ch.  J.,  and  De  Graff  and 
Stevens^  JJ.,  concur. 


ANNOTATION. 

Estoppd  of  maker  of  non-negotiable  paper  to  set  up  against  transferee  de* 

f  ense  good  against  payee. 


There  is  little  authority  as  to  the 
estoppel  of  the  maker  of  non-negotia- 
ble paper  to  set  up  against  the  trans- 
feree a  defense  good  against  the 
payee.  It  has  been  held  that  since  the 
transferee  of  non-negotiable  paper 
takes  it  subject  to  every  defense 
which  the  maker  has  against  the 
payee,  the  maker  of  such  paper  is  not 
estopped  from  setting  up,  in  an  action 
against  him  by  the  transferee,  any  de- 
fense good  as  against  the  payee,  un- 
less it  appears  that  he  has  acted  in 
bad  faith  after  knowledge  of  the 
transfer  or  assignment,  or  has  waived 
his  defense. 

Thus,  in  Henry  v.  Gilliland  (1885) 
103  Ind.  177,  2  N.  E.  860,  it  appeared 
that  the  maker  of  a  non-negotiable 
note,  given  in  consideration  of  a  con- 


veyance of  real  estate  by  a  deed  con- 
taining full  covenants  of  warranty^ 
had  been  compelled^  in  order  to  pro- 
tect his  title,  to  buy  in  the  land  con- 
veyed at  a  sheriff's  sale  jnade  by  vir- 
tue of  an  execution  issued  on  a  judg- 
ment against  the  payee.  The  court 
held  that  he  was  not  estopped  to  set 
up  against  a  transferee  the  defense  of 
lack  of  consideration,  although  the 
latter  had  gratuitously  permitted  the 
note  to  run  a  year  after  maturity,  and 
had  then  accepted  only  a  partial  pay- 
ment, agreeing  to  wait  for  the  bal- 
ance, if  it  did  not  appear  that  he  in- 
tended to  waive  any  defense  existing 
against  the  payee. 

In  the  reported  case  (Farmers' 
Nat.  Bank  v.  Stanton,  ante,  857) 
it  is  held  that  the  maker  of  a  non-ne- 
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ITOtiable  note  was  not  estopped  to 
rely  on  a  defense  thereto  because  he 
knew  that  the  payee  might  or  intended 
to  negotiate  it,  the  court- saying  that 
the  non-negotiable  character  of  the 
paper  should  have  served  as  a  warn- 
ing to  the  transferee  that  it  was  sub- 
ject to  every  defense  the  maker  might 
have  against  the  payee. 

But  in  Albee  v.  Little  (1830)  6  N. 
H.  277,  it  appeared  that  a  non-nego- 
tiable note  was  transferred  by  the 
payee  before  maturity,  that  the  trans- 
feree had  notified  the  maker  of  the 
transfer  before  the  note  became  due, 
and  that  the  latter  said  merely  that  he 
would  see  about  it.    It  was  held  that 


he  had.no  right  to  take  advantage, 
against  the  transferee,  of  a  set-off 
against  the  payee. 

So,  in  Edgar  v.  Kline  (1847)  6  Fa. 
331,  the  maker  of  a  non-negotiable 
note  was  held  to  be  precluded  from 
defending  because  of  the  inadequacy 
of  the  consideration  of  the  note  where 
it  appeared  that  he  had  stated  to  the 
transferees  that  it  was  a  valid  instru- 
ment and  would  be  paid  at  maturity, 
and  that  the  transferee  bought  the 
note  in  good  faith,  relying  on  the 
statement.  The  court  said  that  it  was 
immaterial  whether  the  representation 
proceeded  from  ignorance,  careless- 
ness, or  design.  L.  F.  C. 


HENRY  PERYER 

V. 

EDMUND  M.  PENNOCK  and  Wife,  Appts. 

Vermont  Supreme  Court  ^  October  4,  1921. 
(—  Vt.  — ,  115  Atl.  105.) 

Tender  and  purchaser  — -  right  to  anticipate  payments. 

1.  Under  a  contract  to  purchase  real  estate,  with  a  certain  down  pay- 
ment and  a  specified  sum  annually  thereafter,  with  interest,  and  to  receive 
a  deed  when  one  half  the  purchase  price  is  paid,  giving  a  mortgage  for 
the  residue,  the  purchaser  cannot  make  payments  oftener  or  in  larger 
amounts  than  are  called  for  by  the  contract. 

[See  note  on  this  question  beginning  on  page  866.] 


Contract  —  duty  of  creditor  to  accept 
payments  before  due. 

2.  A  creditor  can  no  more  be  com- 
pelled to  accept  payments  on  a  con- 
tract before,  by  the  terms  thereof, 
they  are  due,  than  can  the  debtor  be 
compelled  to  make  such  payments  be- 
fore they  ,are  due. 

[See  21  R.  C.  L.  12;  26  R.  C.  L.  634.] 

Vendor    and    purchaser  —  waiver    of 
forfeiture  —  pleading   willingness. 

3.  A  vendor  waives  any  right  of  for- 
feiture he  may  have  for  failure  to 
meet  payments  when  due  by  alleging 
willingness  to  perform  according  to 
the  terms  of  the  contract,  in  a  suit  to 
compel  him  specifically  to  perform. 

—  effect  of  waiving  forfeiture. 

4.  When  a  vendor  has  waived  for- 
feiture for  failure  to  make  payments 
when   due,   the   vendee   may  comply 


with  his  contract  by  paying  the 
amounts  due  and  continuing  to  make 
future  payments  as  they  accrue. 

Easement  —  right  of  one  taking  servi- 
ent property  with  notice. 

5.  A  grantee  of  one  who  has 
granted  a  right  of  way  across  the 
granted  premisies,  who  is  put  upon  in- 
quiry in  regard  to  such  right  of  way, 
stands  no  better  with  reference  to  it 
than  would  the  grantor  had  he  re- 
tained title  to  the  premises. 

[See  9  R.  C.  L.  805  et  seq.] 

Party   —   necessary   —    grantee    of 
servient  tenement. 

6.  Before  settling  the  rights  with 
respect  to  a  right  of  way  granted 
across  real  estate,  a  grantee  of  the 
servient  property  should  be  made  a 
party  and  given  an  opportunity  to  be 
heard. 


Appeal  by  defendants  from  a  decree  of  the  Chancery  Court  for  Rutland 
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County  (Wilson,  Ch.)  in  favor  of  plaintiff  in  a  suit  brought  to  compel 
specific  performance  of  a  contract  for  the  conveyance  of  land.  Reversed 
with  directions. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Lawrence^  Lawrence,  & 
Stafford  and  A.  S.  Bloomer,  for  appel- 
lants : 

The  time  cannot  be  accelerated  so 
as  to  force  defendants  to  do  now  what 
they  promised  to  do  at  some  future 
time.  Nor  can  the  period  of  their 
mortgage  payments  be  shortened  by 
three  years,  as  would  be  the  case  if 
immediate  specific  performance  could 
be  forced  on  them. 

27  Cyc.  1389;  Jones,  Mortg.  T  888; 
Missouri,  K.  &  T.  R.  Co.  v.  Union 
Trust  Co.  156  N.  Y.  592,  51  N.  E.  309 : 
Weldon  v.  Tollman,  15  C.  C.  A.  138,  32 
U.  S.  App.  265,  67  Fed.  986;  Lisman 
v.  Michigan  Peninsular  Car  Co.  50 
App.   Div.  811,   63   N.  Y.   Supp,  999. 

Under  the  circumstances,  a  way  of 
necessity  arises,  and  there  is  an  im- 
plied reservation  of  a  way  to  the  in- 
terior parcel  in  the  conveyance  to 
Goodrich. 

Willey  V.  Thwing,  68  Vt.  128,  34  Atl. 
428;  Wiswell  v.  Minogue,  57  Vt.  616; 
Dee  V.  King,  73  Vt.  375.  50  Atl.  1109 ; 
Howley  v.  Chaffee,  88  Vt.  468,  L.R.A. 
1915D,  1010,  93  Atl.  120. 

Messrs.  Wing  &  Morse  and  William 
£•  Dever  for  appellee. 

Watson,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

The  decree  rendered  belbw  cannot 
stand  for  at  least  two  substantial 
reasons:  First.  It  seems  to  have 
been  rendered  on  the  basis  of  a 
wrong  interpretation  of  the  land 
contract  as  to  the  terms  of  payment. 
The  agreed  purchase  price  is  $1,000, 
payable  $100  on  the  day  of  the  ex- 
ecution of  the  contract  and  $100 
annually  thereafter  until  fully  paid, 
all  moneys  due  and  unpaid  to  draw 
interest  at  the  rate  of  5  per  centum 
per  annum ;  and  when  $500  has  been ' 
paid,  together  with  interest  there- 
on, the  defendants  will  convey  the 
premises  to  the  plaintiff,  or  to 
whomever  he  may  direct,  and  re- 
ceive a  mortgage  for  the  sums  then 
remaining  unpaid. 

The  plaintiff  contends  that,  under 
the  foregoing  provisions,  he  had  the 
right  to  make  payments  at  any 
time  before  the  stipulated  annual 
payments    aggregate    the    sum    of 


$500,  and  that  when  the  payments 
in  fact  made  aggregated  that  sum, 
together  with  interest  thereon,  he 
was  entitled  to  a  conveyance  of  the 
premises,  and  defendants  were  to 
receive  the  mortgage  securing  the 
sums  remaining  unpaid.  The  de- 
fendants, contending  to  the  con- 
trary, say  that  the  plaintiff  had  no 
right  to  make  payments  oftener  or 
in  larger  sums  than  $100  per  an- 
num, and  that  only  when  $500,  with 
interest  thereon,  has  been  so  paid, 
are  they  bound  to  convey  the  prem- 
ises and  receive  a  mortgage  for  the 
amount  remaining 
unpaid.  We  think  IVi^iilnti^n^^t 
defendants  are  {,Vm"ut*r'" 

right  m  this  con- 
tention. The  word  "whenever," 
says  Webster's  New  International 
Dictionary,  means  "at  whatever 
time."  But  it  must  be  interpreted 
in  connection  with  the  provisions 
that  the  payments  shall  be  made  in 
the  sum  of  $100  annually,  and, 
when  thus  interpreted,  it  clearly  re- 
fers to  the  time  when  the  sum  of 
$500  shall  have  been  so  paid,  or 
sooner,  if  the  times  of  payment  are 
anticipated  by  the  plaintiff  with  de- 
fendant's consent.  A  creditor  can 
no    more    be    com-  t-dnt 

pelled  to  accept  pay-  of  creditor  to 
ments  on  a  contract  ^tlrl  SSe."*"*" 
before,  by  the  terms 
thereof,  they  are  due,  than  can  a 
debtor  be  compelled  to  make  such 
payments  before  they  are  due.  The 
time  of  payment  fixed  by  the  terms 
of  a  pecuniary  obligation  is  a  ma- 
terial provision,  and  each  party  has 
the  right  to  stand  on  the  letter  of 
the  agreement  and  perform  accord- 
ingly. Saunders  v.  Frost,  5  Pick. 
259,  16  Am.  Dec.  394;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  255, 
7  Am.  St.  Rep.  684,  18  N.  E.  692 ; 
26  R.  C.  L.  634,  §  14.  And  where 
the  payments  are  to  be  made  in  in- 
stalments on  days  specified  in  the 
obligation,  such  pa3rments  cannot  be 
made  before  those  days  severally. 
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without  consent  of  the  person  to 
whom  due.  Ebersole  .v.  Redding, 
22  Ind.  282.  But  the  person  to 
whom  a  payment  is  to  be  made  may 
waive  his  right  as  to  time,  and  ac- 
cept payment  before  maturity.  Py- 
ross  V.  Fraser,  82  S.  C.  498,  23 
L.R.A.(N.S.)  408,  129  Am.  St.  Rep. 
901,  64  S.  E.  407,  17  Ann.  Cas.  150. 
It  follows  that  the  plaintiff's  con- 
tention that  immediate  performance 
of  the  contract  to  convey  should  be 
decreed  upon  the  payment  of  $500, 
with  interest  from  June  19,  1919, 
cannot  be  sustained;  for  that  sum 
was  not  due  under  the  terms  of  the 
agreement  when  this  suit  was 
brought,  and  the  record  does  not 
show  consent  by  defendants  to  re- 
ceive payment  of  any  of  the  instal- 
ments before  due.  Ellis  v.  Craig, 
7  Johns.  Ch.  7. 

However,  with  the  proper  inter- 
pretation of  the  contract  established, 
the  bill  and  answer  show  no  diffi- 
culty between  the  parties  in  regard 
to  performance  in  this  respect.  The 
plaintiff  alleges  in  his  bill  that  he 
is  ready  and  willing  to  perform  in 
accordance  with  the  terms  of  the 
contract,  including  the  payments  to 
be  made  thereon;  but  that  defend- 
ants repudiate  the  contract  and  re- 
fuse to  convey  the  property  and  ac- 
cept a  mortgage.  To  this  defend- 
ants answer  that  they  are  ready 
and  willing,  upon  pajrment  of  the 
sums  set  forth  in  the  contract,  to 
convey  to  the  plaintiff  the  premises 
described,  by  a  good  and  sufficient 
warranty  deed,  and  have  so  offered 
to  convey  the  same,  and  deny,  that 
they  have  repudiated  the  contract, 
but  admit  that  they  have  refused  to 
convey  the  property  and  accept  a 
mortgage,  such  refusal  being  be- 
cause of  terms  imposed  by  the  plain- 
tiff, not  contained  in  the  contract. 
In  short,  this  part  of  the  answer  is, 
in  effect,  that  defendants  are  ready 
and  willing  to  perform  the  contract 
according  to  its  terms.     Here  is  a 

distinct  waiver,  in 
v«iidor  and  the  nature  of  a  ju- 

waiver  of  for-  dicial  admissiou,  by 
i'Si?wmfn|«t;..   the   defendants,    of 

any  right  of  a  for- 
feiture they  might  otherwise  have 

17  A.L.R.— 55. 


because  of  past  failures,  if  any,  on 
the  part  of  the  plaintiff,  to  perform, 
as  required  by  the  agreement.  Hol- 
brook  V.  J.  J.  Quinlan  &  C!o.  84  Vt. 
411,  428,  80  AtL  339;  Nemie  v. 
Todd,  89  Vt  502,  96  AtL  14 ;  Rog- 
ers V.  Whitney,  91  Vt.  79,  99  Atl. 
419.  Such  waiver  leaves  the  suit  at 
law  without  any  basis  on  which  to 
stand.  And  in  consequence  of  this 
waiver  the  way  is  open  to  the  plain- 
tiff to  pay,  not  only  all  sums  past 
due,  with  interest  _^^^^^  «# 
thereon,  but  to  con-  waiTinv 
tinue  in  perform-  «<>''*"»'•• 
ance  of  the  contract  by  making  fu- 
ture pasmients  as  they  shall  become 
due.  Van  Dyke  v.  Cole,  81  Vt.  379, 
70  Atl.  1103;  Smead  v.  Lampher, 
87  Vt.  1,  86  Atl.  1005. 

Secondly.  The  answer  sets  forth 
and  the  agreed  statement  of  facts 
shows  that  the  ''other  premises''  of 
the  defendants,  across  which  the 
plaintiff,  by  the  terms  of  the  con- 
tract, "is  to  have  the  right  of  way," 
were,  after  the  execution  of  the. 
said  contract,  conveyed  by  defend- 
ants to  one  C.  D.  Goodrich,  without 
an  express  reservation  of  the  plain- 
tiff's right  of  way  across  them. 
Whether  Goodrich  was  put  upon  in- 
quiry respecting  su.ch  right  of  way 
in  season  to  be  affected  thereby  in 
taking  his  deed  from  defendants 
does  not  appear.  Defendants'  an- 
swer states  that  the  plaintiff  ''-has 
been  at  all  times  and  is  now  per- 
mitted to  enjoy  a  right  of  way  across 
these  premises  at  reasonable  and 
proper  times."  The  intended  mean- 
ing of  this  statement  is  not  clear. 
If  Goodrich  was  put  upon  inquiry 
respecting  such  right  of  way,  then 
in  equity  he  stands  no  better  with 
reference  to  it  than  would  the  de- 
fendants, had  they 
retained    the    legal  Ba«emeiit- 

title  to   the   premiS-    taking   servient 

es.  Wilkins  V.  Som-  S;;?fce':''^ '^"'' 
erville,  80  Vt.  48, 11 
L.R.A.(N.S.)  1183,  130  Am.  St.  Rep. 
906,  66  Atl.  893 ;  Van  Dyke  v.  Cole, 
81  Vt.  379,  70  Atl.  1103;  Vermont 
Marble  Co.  v.  Mead,  85  Vt.  20,  80 
Atl.  852.  But  Goodrich  is  not  a 
party  to  this  suit,  as  he  essentially 
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should  be  if  the  decree  is  to  have 
effective  force  on  all  concerned.  On 
remand  of  this  case,  the  court  of 
chancery  should  refuse  to  proceed 

to  make  a  decree 
i^rS.lJrof'*"'  until    Goodrich    is 

;:;im?it.  ^^^^   ?   party   de. 

fendant  and  given 
an  opportunity  to  be  heard.  Story, 
Eq.  PI.  §  75.  For  upon  the  result 
of  such  a  hearing  and  determination 
depend  the  rights  of  the  plaintiff 
as  to  a  right  of  way  according  to 
the  terms  of  his  contract  with  de- 
fendants, and  consequently  as  to  his 
right  to  damages  against  them  for 


failure  to  perform  the  contract  to 
the  full  extent.  See  Powers  v. 
Caledonia  County  Grammar  School, 
93  Vt.  220,  233,  106  AtL  836.  On 
the  record  before  us,  the  plaintiff  is 
not  entitled  to  a  decree  for  the  dam- 
ages found ;  but  how  it  may  be  when 
the  existence  of  a  right  of  way,  as 
against  Goodrich,  is  properly  dd:er- 
mined,  necessarily  is  a  question  for 
future  consideration. 

Decree  reversed  and  cause  re- 
manded, with  leave  to  plaintiff  to 
apply,  and  for  further  progress. 
Let  defendants  recover  their  costs 
in  this  court. 


ANNOTATION. 

Right  <rf  purchaser  under  land  contract  to  anticipate  time  of  payment  fixed 

by  contract. 


The  present  annotation  is  concerned 
chiefly  with  contracts  for  the  sale  of 
real  estate.  A  sufficient  number  of 
cases  involving  other  kinds  of  con- 
tracts are  cited,  however,  to  show  the 
general  rule  that  a  debtor  has  no 
right,  without  the  creditor's  consent, 
to  accelerate  the  time  of  payment. 
The  cases  illustrating  this  general 
rule,  although  of  value  on  the  subject 
indicated  in  the  above  title,  cover  such 
a  wide  variety  of  circumstances  that 
an  exhaustive  collection  is  scarcely 
practicable,  and  has  not  been  attempt- 
ed herein. 

The  rule  appears  to  be  well  settled 
that  in  contracts  for  the  sale  of  land 
the  vendor  is  not  obliged  to  accept 
payment  or  performance  of  the  condi- 
tions of  sale  by  the  vendee  before  the 
time  fixed  for  performance,  and  that 
such  a  premature  offer  of  performance 
by  the  purchaser  is  ineffective,  and 
cannot  serve  as  a  valid  tender  to  put 
the  vendor  in  default. 

California.— Rhorer  v.  Bila  (1890) 
83  Cal.  51,  23  Pac.  274;  Hanson  v.  Fox 
(1909)  155  Cal.  106,  20  L.R.A.(N.S.) 
338,  132  Am.  St.  Rep.  72,  99  Pac.  489. 

District  of  Columbia. — Barbour  v. 
Hickey  (1894)  2  App.  D.  C.  207,  24 
L.R.A.  763. 

Indiana. — Reed  v.  Rudman  (1854) 
5  Ind.  409;  Fall  v.  Hazelrigg  (1874) 
45  Ind.  576,  15  Am.  Rep.  278. 


Iowa. — ^Anderson  v.  Haskell  (1876) 
45  Iowa,  45. 

Minnesota.  —  Porten  v.  Peterson 
a918)   139  Minn.  152,  166  N.  W.  183. 

South  Carolina.  —  Moseley  v.  Witt 
(1907)  79  S.  C.  141,  60  S.  E.  520; 
Alexander  v.  Herndon  (1909)  84  S.  C. 
181,  65  S.  E.  1048  (recognizing  rule). 

Texaa — Shipp  v.  Anderson  (1915) 
—  Tex.  Civ.  App.  —,  173  S.  W.  698. 

Vermont— Vittum  v.  Estey  (1894) 
67  Vt.  158,  31  Atl.  144;  Peryer  v.  PEN- 
NOCK  (reported  herewith)  ante,  863. 

Canada.  —  Rutherford  v.  Walker 
(1907)  1  Alberta  L.  R.  122. 

The  above  cases  are  in  accord  with 
the  general  doctrine  supported  by 
many  other  decisions,  some  of  which 
are  cited  below,  that  the  debtor,  unless 
the  creditor  consents,  has  no  right  to 
accelerate  the  time  of  payment.  In 
case  the  debtor  makes  a  premature 
tender  of  payment  he  gains  no  rights, 
neither  does  the  creditor  lose  any. 
The  debtor,  it  appears,  has,  as  a  gen- 
eral rule,  no  greater  right  to  compel 
the  creditor  to  accept  payment  before 
it  is  due  than  the  creditor  has  to  com- 
pel the  debtor  to  make  payment  before 
that  time.  Both  parties  have  a  right  to 
the  fulfilment  of  the  contract  accord- 
ing to  its  terms.  The  rule  appears  to 
be  the  same  whether  interest  to  date 
of  maturity  is  tendered  or  not,  al- 
though, of  course,  the  right  of  the 
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creditor  is  stronger,  perhaps,  where 
the  debtor^s  tender  is  intended  to  stop 
the  running  of  interest,  and  does  not 
include  interest  which  would  ac- 
crue to  maturity.  Some  cases  are  de- 
cided on  the  ground  that  the  creditor 
is  entitled  to  have  his  money  remain 
at  interest.  In  other  cases,  it  does  not 
appear  whether  the  tender  included  in- 
terest in  full.  But,  in  any  event,  at 
least  as  respects  land  contracts,  where 
the  vendor  is  to  make  a  conveyance 
on  payment  of  the  purchase  price  on 
a  certain  day,  he  cannot  be  compelled 
to  convey  prior  to  that  day,  and  it 
would  seem  to  be  immaterial  that  the 
premature  tender  and  demand  for  a 
conveyance  included  an  offer  to  pay 
principal  and  interest  in  full. 

A  purchaser  of  land  under  a  con- 
tract for  payment  in  instalments  bear- 
ing interest  cannot  compel  the  vendor 
to  accept  the  purchase  money  before 
it  is  due,  and  therefore  a  tender  of 
the  purchase  money  in  full,  before  all 
of  the  instalments  are  due,  is  insuffi- 
cient to  put  the  vendor  in  default  and 
entitle  the  purchaser  to  sue  for  spe- 
cific performance,  even  though  the 
tender  includes  interest  to  the  date 
of  maturity.  Rutherford  v.  Walker 
(Alberta)  supra. 

And  the  rule  that  a  purchaser  under 
a  land  contract  has  no  right  to  antici- 
pate the  time  of  payment  provided  for 
in  the  contract,  and  require  the  vendor 
to  convey  tHe  property  before  the  time 
agreed  upon  for  payment  and  convey- 
ance, is  supported  by  the  reported  case 
(Pbryeb  v.  Pennock,  ante,  863), 
•where,  under  a  contract  which  pro- 
vided for  the  sale  of  property  for 
^1,000,  payable  $100  annually,  with  5 
per  cent  interest  on  deferred  pay- 
ments, and  stipulated  that,  when  $500 
had  been  paid,  the  vendor  would  con- 
vey the  premises  to  the  purchaser  and 
receive  a  mortgage  for  the  remainder 
of  the  purchase  price,  it  was  held 
that  the  purchaser  had  no  right  to 
make  pa3nnents  oftener  or  in  larger 
sums  than  $100  per  annum,  without 
the  vendor's  consent,  and  could  not, 
by  making  larger  or  more  frequent 
tenders,  compel  specific  performance 
by  the  vendor. 

So,  in  Reed  v.  Rudman  (1854)  5  Ind. 


409,  it  was  held  that  a  premature 
tender  of  land  warrants  which,  on  a 
day  certain,  were  to  be  exchanged  for 
a  tract  of  land,  was  unavailing,  and 
therefore  did  not  put  the  other  party 
in  default. 

It  was  held  also  in  Anderson  v. 
Haskell  (1876)  46  Iowa,  49,  that  an 
offer  by  a  purchaser  of  real  estate  to 
pay  an  instalment,  upon  the  payment 
of  which  he  was,  by  the  contract,  to 
receive  a  bond  for  a  deed,  was  ineffec- 
tive, where  it  was  made  before  the  day 
fixed  for  such  payment  by  the  terms 
of  the  contract;  and  that  consequently 
such  an  offer  did  not  prevent  the  ven- 
dor from  subsequently  treating  the 
contract  as  rescinded  for  failure  to 
make  pajrment  as  agreed. 

And  an  alleged  tender  by  the  pur- 
chaser of  land  of  the  balance  of  the 
purchase  money,  and  demand  of  the  re- 
lease of  the  vendor's  lien,  which  the 
vendor  refused  to  execute,  was  held  in- 
sufficient in  Shipp  V.  Anderson  (1915) 
—  Tex.  Civ.  App.  — ,  173  S.  W.  598, 
where  it  appeared  that  the  notes  given 
for  the  purchase  price  were  not  due 
at  the  time  the  tender  was  made,  the 
purchaser  having  no  right  to  compel 
the  vendor  to  accept  payment  at  that 
time.  It  appears,  as  an  additional 
ground  for  the  decision,  that  the 
amount  of  the  tender  was  less  than 
the  amount  due  on  the  notes. 

It  was  held  also  in  Vittum  v.  Estey 
(1894)  67  Vt  158,  31  Atl.  144,  that, 
under  a  contract  to  convey  land  on  or 
before  a  certain  date,  for  a  stipulated 
sum,  the  purchaser  had  no  right  to 
tender  payment  and  demand  perform- 
ance two  days  before  the  date  fixed, 
since  the  option  was  that  of  the  ven- 
dor, and  not  of  the  purchaser. 

So,  where  a  contract  for  the  sale 
of  lots  provided  for  monthly  payments, 
for  which  notes  were  to  be  given, 
bearing  interest  from  the  dates  when 
they  respectively  became  due,  and  the 
purchaser,  before  the  time  for  comple- 
tion of  the  payments,  tendered  the 
total  sum  due  under  the  contract,  and, 
on  the  vendor's  refusal  to  accept  the 
tender,  brought  an  action  for  rescis- 
sion of  the  contract  and  recovery  of 
payments  thereunder,  the  court,  in 
Hanson  v.  Fox  (1909^)  166  Cal.  106,  20  ^ 
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L.R.A.(N.S.)  838,  182  Am.  St.  Rep.  72, 
99  Pac.  489,  holding  that  he  could  not 
maintain  the  action,  said:  'It  is 
shown  by  the  contracts  that  plaintiff 
was  not  entitled  to  demand  his  deed 
until  final  payment.  In  other  words 
defendant  had  contracted  to  convey 
title  to  plaintiff  thirty-five  months  aft- 
ter  the  execution  of  the  contract.  The 
plaintiff's  offer  of  a  lump  sum,  under 
conditions  of  variance  with. the  terms 
of  the  contract,  was  not  a  legal  tender 
under  the  contract,  and  could  not 
operate  to  place  defendant  in  default. 
In  strictness,  plaintiff  had  no  more 
right  to  offer  the  total  sum,  and  claim 
rescission  because  of  defendant's  re- 
fusal to  accept  it,  than  defendant 
would  have  had  to  have  demanded  the 
lump  sum  and  claim  a  rescission  be- 
cause of  plaintiff's  refusal  to  pay  it. 
The  rights  of  each  are  prescribed  by 
the  contract,  and  neither  party  can 
be  put  in  default  by  in'^isting  upon  a 
compliance  with  the  terms  of  the  con- 
tract, or  by  refusing  to  accede  to  a  de- 
mand not  contemplated  by  those  terms. 
•  •  .  The  effort  to  place  defendant 
in  default  by  a  tender  made  in  advance 
of  the  time,  and  under  circumstances 
not  contemplated  by  the  contract,  and 
to. claim  the  right  of  rescission  be- 
cause then  the  vendor  could  not  con- 
vey merchantable  title,  was  unavail- 
ing and  nugatory.'' 

And  in  an  action  to  cancel  a  ven- 
dor's lien  note,  in  which  payment  was 
alleged  by  tender  to  the  bank  where 
the  note  was  made  payable,  it  was 
held  in  Kelly  v.  Collins  (1900)  —  Tex. 
Civ.  App.  — ,  56  S.  W.  997,  that  the 
tender  was  not  a  legal  one  and  did  not 
stop  the  running  of  interest,  where  it 
appeared  that  the  note  was  not  then 
due,  the  court  saying  that,  of  course, 
the  payee  of  a  note  cannot  be  com- 
pelled to  accept  the  principal  until 
it  is  due. 

Where  the  contract  for  the  sale  of 
real  estate  provided  for  payment  of  a 
certain  part  of  the  purchase  money 
in  cash  and  the  balance  in  interest- 
bearing  notes  payable  in  one,  two,  and 
three  years,  respectively,  it  was  held 
in  Barbour  v.  Hickey  (1894)  2  App. 
D.  C.  207,  24  L.R.A.  763,  that  a  tender 
of  the  whole  amount  of  the  purchase 


money  twenty  days  after  the  execution 
of  the  contract  was  not  a  valid  tender, 
so  as  to  entitle  the  purchaser  to  main- 
tain a  suit  for  specific  performance  of 
the  contract.  The  court  said  that  the 
investment  of  a  portion  of  the  pur- 
chase money  may  have  been  a  very 
material  consideration  with  the  ven- 
dor, inducing  him  to  enter  into  the 
contract  of  sale;  and  that  clearly  the 
purchaser  had  no  right  to  require  the 
vendor  to  forego  his  right  to  receive 
the  notes,  according  to  the  terms  of 
the  agreement. 

Several  cases  involving  land  con- 
tracts present  the  question  of  waiver 
by  the  vendor. 

Thus,  in  Alexander  v.  Herndon 
(1909)  84  S.  C.  181,  65  S.  E.  1048, 
where  the  purchaser  sued  for  specific 
performance  before  the  last  payment 
of  the  purchase  price  of  the  land  was 
due,  the  court  said  that  ordinarily  a 
creditor  could  not  be  required  to  ac- 
cept payment  before  the  debt  was  due, 
because,  by  the  terms  of  the  contract, 
he  had  the  right  to  hold  the  invest- 
ment until  that  time;  but  that  he 
might  waive  such  right,  and  accept 
payment  before  maturity  of  the  debt. 
It  was  found  in  this  case  that  the 
vendor,  acting  wrongfully,  sold  timber 
from  the  land,  which  was  the  property 
of  the  plaintiff,  the  purchaser,  and 
had  received  the  proceeds  of  the  sale, 
which  in  equity  belonged  to  the  plain- 
tiff, and  were  more  than  sufficient  to 
pay  the  debt;  and  the  court  said  that, 
in  so  doing,  the  vendor  must  be  held 
to  have  waived  his  right  to  hold  the 
debt,  as  an  investment,  until  maturity. 

And  where  the  purchaser  of  real 
estate  gave  bond  providing  for  annual 
payments,  with  interest,  but  stipulat- 
ing that  the  purchaser  should  have 
the  privilege  of  payment  of  additional 
sums  at  interest-paying  times  on  giv- 
ing the  vendor  three  months'  notice 
of  intention  to  do  so,  it  was  held  in 
Harvey  v.  Beckman  (1909)  64  Misc. 
395,  118  N.  Y.  Supp.  602,  that  the  lat- 
ter stipulation  as  to  three  months' 
notice  was  for  the  vendor's  benefit 
and  might  be  waived  by  him. 

And  see,  among  other  cases  not  in- 
volving land  contracts,  Doering  v. 
Schneider  (1920)  —  Ind.  App.  — ,  128 
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N.  E.  986,  where  the  court  recognized 
the  general  rule  that  a  tender  of  pay- 
ment of  a  note  before  maturity  is  pre- 
mature and  of  no  effect,  but  held  that 
this  rule  has  no  application  where 
there  has  been  a  waiver  of  the  right 
to  insist  that  payment  be  deferred  un- 
til the  time  agreed  upon. 

It  seems  that  a  tender  by  the  pur- 
chaser of  real  estate  may  be  good 
though  made  before  the  date  fixed  by 
the  contract  for  performance,  if  the 
vendor  places  his  refusal  to  perform 
on  other  grounds,  and  not  on  the  fact 
that  the  tender  is  premature.  See 
Seiberling  v.  Lewis  (1900)  93  111.  App. 
549. 

There  are  one  or  two  decisions 
which  may  be  regarded  as  to  some 
extent  countenancing  a  view  not  en- 
tirely in  accord  with  that  in  the  cases 
cited  above. 

Thus,  the  decision  in  Eaton  v.  Emer- 
son (1837)  14  Me.  335,  as  to  the  suffi- 
ciency of  a  tender  by  the  purchaser  of 
land  two  days  before  the  purchase- 
money  note  was  due,  is  based  on  the 
fact  that  the  tenderer  did  not  claim 
any  deduction  for  interest,  but  offered 
the  full  amount  of  interest  to  date  of 
maturity  of  the  note,  and  more  es- 
pecially on  the  fact  that  the  vendor 
made  no  objection  to  the  tender  be- 
cause of  the  time,  but  rather  acknowl- 
edged that  the  tender  was  good.  The 
case,  although  containing  intimations 
at  variance  with  the  general  rule  re- 
garding a  premature  tender,  cannot, 
in  view  of  the  latter  circumstance,  be 
regarded  as  necessarily  opposed  to  the 
general  rule. 

And  a  case  which  lends  support  to 
the  view  that  the  purchaser  may,  un- 
der some  circumstances,  be  entitled  to 
a  conveyance  on  tender  of  the  balance 
that  would  become  due  on  the  contract, 
including  interest  which  would  accrue 
on  deferred  payments,  although  the- 
contract  provides  for  monthly  instal- 
ments, is  Robberson  v.  Clark  (1913) 
173  Mo.  App.  301,  158  S.  W.  854,  where 
a  contract  for  the  sale  of  lots  for  a 
certain  sum  on  payment  of  $10  per 
month,  with  6  per  cent  interest  on 
deferred  payments,  contained  a  provi- 
sion that,  when  all  the  payments  were 
made,  the  lots   should  be  conveyed, 


and  that,  if  the  purchaser  failed  to 
make  payments  as  provided,  the  con- 
tract' would  become  void,  and  the  pay- 
ments already  made  should  be  retained 
by  the  vendor  as  liquidated  damages. 
There  was  also  a  provision  to  the  ef- 
fect that  if  the  purchaser  should  die 
before  completing  the  payments,  the 
vendor  would  make  a  deed,  without 
further  consideration,  to  the  purchas- 
er's wife.  The  purchaser  brought  an 
action  for  and  recovered  damages  for 
failure  to  perform  the  contract  and 
convey  the  lots  to  him  on  tender  of 
the  total  sum,  with  interest,  which 
would  become  due  under  the  contract, 
before  the  date  for  final  payment  of 
the  instalments.  The  circumstance 
which  prevents  this  case  being  full 
authority  for  the  view  that  the  pur- 
chaser may  thus  accelerate  the  time 
of  payment  is  that  the  vendor's  hus- 
band, who  was  acting  for  her,  had 
assured  the  purchaser  that  payment  in 
full  would  be  accepted,  and  on  the 
faith  of  this  the  purchaser  had  bor- 
rowed money  to  pay  all  that  was  due 
on  the  contract,  and  made  his  tender 
accordingly.  The  court  said:  "De- 
fendants' greatest  insistence  in  this 
court  is  that  plaintiff  only  had  the 
right  to  pay  by  monthly  instalments, 
and  not  in  one  lump  sum.  They  say 
that  such  is  the  strict  letter  of  the 
contract.  ...  In  making  this  argu- 
ment, however,  it  is  not  claimed  that 
plaintiff  did  not  tender  enough  and 
more  than  enough  to  pay  all  the  un- 
paid instalments  and  the  interest  on 
those  delinquent.  This  contention 
loses  sight  of  the  fact  that  the  evi- 
dence warranted  a  finding  that  defend- 
ants expressly  agreed  to  let  plaintiff 
pay  the  amount  in  full,  and  that,  rely- 
ing on  this  promise,  the  plaintiff  went 
to  the  trouble  and  expense  of  borrow- 
ing the  money  with  which  to  make  the 
payment  in  full.  Moreover,  the  un- 
paid instalments  did  not  draw  interest 
until  due,  and  their  payment  in  ad- 
vance would  apparently  be  of  advan- 
tage to  defendants.  At  least,  they 
cannot  claim  that  they  lost  anything 
by  not  having  their  money  invested. 
By  accepting  the  cash  payment  in  full, 
defendants  would  also  relieve  them- 
selves of  the  danger  of  losing  further 
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instalments  in  case  of  plaintiff's  death, 
as,  in  that  event,  they  were  bound  to 
treat  the  contract  as  fully  paid,  and 
make  a  deed  to  plaintiff's  widow  and 
heirs.  The  only  advantage  pointed 
out  that  defendants  could  or  would 
gain  is-  the  chance  of  the  plaintiff  be- 
ing unable  to  make  further  payments, 
and  thus  suffer  a  forfeiture  after  he 
had  paid  a  still  larger  amount.  This 
argument  does  not  appeal  to  us  as 
being  either  good  law  or  good  morals. 
Defendants  are  in  effect  asking  to  be 
given  a  chance  to  profit  from  plain- 
tiff's poverty  or  misfortune.  The  law 
does  not  favor  forfeitures." 

As  before  stated,  the  note  does  not 
purport  to  cover  exhaustively  the 
question  of  the  right  of  the  debtor  to 
pay  the  debt  before  maturity.  A  num- 
ber of  cases  on  this  broad  question, 
not  involving  land  contracts,  are  here 
cited,  however,  for  the  purpose  of 
showing  the  general  rule  that  the 
debtor  has  no  right  to  accelerate  the 
time  of  pajrment,  and  that  a  premature 
tender  of  payment  is  ineffective. 

Thus,  it  is  said  in  Portland  v.  Atlan- 
tic &  St.  L.  R.  Co.  (1882)  74  Me.  241, 
that  a  creditor  cannot  enforce  the  pay- 
ment of  a  debt  before  its  maturity, 
and  a  debtor  cannot  compel  his  cred- 
itor to  receive  his  debt  before  it  is 
due ;  that  the  rights  of  the  parties  are 
equal  and  reciprocal. 

"There  is  no  doubt  of  the  general 
principle  that  the  tender  of  a  debt 
before  it  is  due  is  ineffectual.  The 
debtor  cannot  be  compelled  to  pay  the 
debt  before  maturity,  and  the  creditor 
is  not  bound  to  accept  payment  before 
that  time."  Wyckoff  v.  Anthony 
(1882)  90  N.  Y.  442. 

And,  it  is  said  in  Ellis  v.  Craig 
(1823)  '7  Johns.  Ch.  (N.  Y.)  7,  that 
there  can  be  no  doubt  that  the  parties 
may,  by  express  stipulatioii,  agree 
that  a  debt  shall  not  be  paid  before 
a  given  time,  and  that,  until  that  time 
arrives,  the  debtor  cannot  tender  the 
debt  and  stop  the  interest.  The  court 
said  that  the  argument  in  favor  of  the 
right  of  the  obligor  to  pay  before 
the  date  stipulated  was  founded  on  the 
assumption  that  the  delay  in  time  of 
payment  was  introduced  into  the  con- 
tract solely   for   the   benefit  of  the 


debtor,  and  that  he  might  waive  the 
benefit;  but  that  this  was  conceding 
the  very  point  in  dispute;  that  where 
a  specified  sum  without  interest  is 
made  payable  at  a  distant  day,  or  per- 
haps where  the  sum  might  be  on  in- 
terest, but  the  interest  was  not  pay- 
able periodically  in  the  intermediate 
time,  there  was  color  for  the  construc- 
tion that  the  time  was  given  solely 
for  the  accommodation  of  the  debtor; 
but  that  where  money  is  loaned  upon 
interest  payable  quarterly  (as  in  this 
instance),  and  a  distant  day  is  men- 
tioned for  the  payment  of  the  prin- 
cipal, the  delay  is  evidently  as  much 
for  the  benefit  of  the  creditor  as  of 
the  debtor;  that  such  loans  are  for 
mutual  accommodation,  each  party 
having  an  equal  interest  in  the  preser- 
vation of  the  definite  period  of  pay- 
ment. 

In  the  syllabus  by  the  court  in 
Moore  v.  Kime  (1895)  48  Neb.  517,  61 
N.  W.  736,  the  rule  is  laid  down  that 
'Vhen  a  debt  is  payable  on  a  day  cer- 
tain, the  creditor  is  not  required  to 
accept  payment  before  that  day,  and 
he  loses  no  rights  nor  does  the  debtor 
gain  any  because  of  a  tender  made 
before  the  debt  matured." 

In  People  v.  O'Brien  (1888)  111 
N.  Y.  1,  2  L.R.A.  255,  7  Am,  St.  Rep. 
684,  18  N.  E.  692,  the  court,  in  holding 
a  certain  statute  unconsitutional  on 
the  ground,  among  others,  that  it  re« 
quired  creditors  to  accept  payment  of 
obligations  before  maturity,  said: 
"The  time  of  payment  of  a  pecuniary 
obligation  is  a  material  provision  in 
such  contract,  and  we  know  of  no  au- 
thority to  require  a  creditor  to  accept 
payment  in  advance,  any  more  than 
one  to  compel  such  payment  by  the 
debtor.  Each  party  has  the  right  to 
stand  on  the  letter  of  his  contract  and 
perform  it  according  to  its  terms." 
.  And  it  is  said  in  the  opinion  of  the 
lower  court  in  Quynn  v.  Whetcroft 
(1793)  3  Harr.  &  McH.  (Md.)  136,  1 
Am.  Dec.  375,  that,  as  the  creditor  can- 
not sue,  so  neither  should  he  be  com- 
pelled to  receive  payment  before  the 
day  agreed  upon  therefor.  The  agree- 
ment, however,  in  this  case,  was  for 
payment  "at  or  upon"  a  certain  date, 
and  it  was  held  on  appeal  that  a  ten- 
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der  before  this   date  was  valid.     A 
similar  case  is  M'Hard  v.  Whetcroft 
(1791)  3  Harr.  &  McH.  (Md.)  85. 

The  court,  in  Ebersold  v.  Redding 
(1864)  22  Ind.  232,  said  that  notes 
which  were  payable  on  fixed  days 
could  not  be  previously  paid,  unless 
the  payee  consented  to  receive  pay- 
ment. 

And  in  Abshire  v.  Corey  (1887) 
113  Ind.  484,  15  N.  E.  685,  it  was  held 
that  a  premature  tender  of  payment 
of  a  note  was  of  no  effect,  since  a 
creditor  is  not  bound  to  accept  money 
until  it  is  due. 

Also  in  Bowen  v.  Julius  (1894)  141 
Ind.  310,  40  N.  E.  700,  it  was  held  that 
an  offer  to  pay  a  note  one  day  before 
it  was  due  was  premature  and  of  no 
effect,  the  creditor  not  being  required 
to  accept  the  money  until  the  date 
agreed  upon  for  payment. 

So,  in  Bums  v.  True  (1893)  5  Tex. 
Civ.  App.  74,  24  S.  W.  338,  it  was  held 
that  the  payee  of  notes,  which  were 
given  for  the  purchase  price  of  per- 
sonal property,  and  bore  interest,  had 
the  right  to  decline  to  receive  payment 
thereof  before  the  time  fixed  for  their 
maturity.  It  seems  that  in  this  case 
the  tender  included  the  interest  which 
would  accrue  on  the  notes. 

The  proposition  that  the  holder  of 
a  note  need  not  accept  a  tender  of 
pasrment  before  the  note  is  due  finds 
support  also  in  Kingman  v.  Pierce 
(1821)  17  Mass.  247.  It  does  not 
appear  whether  interest  in  full  was 
tendered,  although  presumably  this 
was  not  the  case»  as  the  court  said 
that  the  promisee  was  entitled  to  in- 
terest until  the  day  agreed  upon  for 
payment. 

See  also  Savings  Bank  of  New 
Haven  v.  Bates  (1831)  8  Comu  505,  to 
the  effect  that  the  maker  of  a  negoti- 
able promissory  note  has  no  right  to 
pay  the  same  before  maturity. 

It  was  held  in  Graeme  v.  Adams 
(1873)  "23  Gratt.  (Va,)  225,  14  Am. 
Rep.  130,  that  a  contract  for  the  con- 
fltruction  of  houses,  providing  for 
payment  in  instalments  bearing  inter- 
est, could  not  be  discharged  by  the 
tender  of  cash  at  the  time  the  build- 
ings were  completed,  since  the  debtor 
has  no  right  to  anticipate  the  payment 


of  a  debt,  payable  at  a  future  date 
and  bearing  interest,  without  the 
consent  of  the  creditor. 

And  in  Morgan  v.  East  (1890)  126 
Ind.  42,  9  L.R.A.  558,  25  N.  E.  867,  it 
was  held  that  a  tender  of  money  in 
satisfaction  of  the  amount  of  his  bid, 
by  one  who,  acting  as  clerk  at  a  pub- 
lic sale,  bid  off  property  sold  thereat, 
will  not  vest  the  title  to  the  property 
in  him,  so  as  to  enable  him  to  recover 
it  from  the  possession  of  the  seller, 
where  the  terms  of  sale  provided  for 
payment  in  interest-bearing  notes, 
with  surety.  The  court  said:  "A 
seller  may  prefer  interest-bearing 
promissory  notes  to  money,  for  he  may 
regard  it  as  beneficial  to  him  to 
secure  such  notes  as  an  investment, 
and  it  is  not  for  the  buyer  to  make 
an  election  for  the  seller.  But  it  is 
immaterial  whether  the  provision  for 
an  interest-bearing  note  was  beneficial 
or  was  not,  for  a  party  who  sells  prop- 
erty may  stand  upon  his  contract, 
whether  it  is  beneficial  to  him  or  not; 
and  it  is  the  duty  of  the  buyer  to 
perform  his  part  of  the  contract  as 
it  is  written.  A  tender  required  by 
a  contract  is  insufficient  unless  it  is 
such  as  corresponds  with  the  provi- 
sions of  the  contract." 

Attention  is  called  also  to  Schultz 
v.  O'Rourke  (1896)  18  Mont  418,  45 
Pac.  634,  holding  that  an  offer  by  a 
purchaser  of  stock  to  return  the  same, 
made  before  the  end  of  the  year  from 
the  time  of  purchase,  was  premature, 
where  the  contract  provided  that  if,  at 
the  end  of  a  year,  the  purchaser  was 
dissatisfied  with  the  investment,  the 
purchase  price   should   be  refunded. 

That  a  tender  of  payment  of  rent 
before  it  is  due  is  not  a  sufiicient 
legal  tender  to  prevent  forfeiture  of 
the  lease,  according  to  a  provision 
therein  that  if  the  rent  remains  un- 
paid for  ten  days  after  due,  the  lease 
shall  become  forfeited,  is  held  in 
Illingsworth  v,  Miltenberger  (1847) 
11  Mo.  80. 

But  where  a  lease  of  an  estate  for 
a  certain  sum  called  for  payment  of 
rents  semiannually  in  advance  on 
January  1,  and  July  1,  of  each  year, 
it  was  held  in  Veve  v.  Fajardo  Sugar 
Growers'  Asso.  (1912)  18  P.  R  R.  277, 
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that  a  tender  of  the  rent  four  days 
before  it  was  due  was  effective  as 
a  valid  tender,  since  the  provision 
for  pajonent  of  rent  in  advance  was 
for  the  benefit  of  the  lessor,  which 
benefit  was  enhanced  by  the  prema- 
ture offer,  and  there  was  no  allegation 
or  proof  of  any  injury  from  the 
acceleration  in  payment.  A  statute 
provided  that  whenever  a  period  was 
fixed  in  obligations,  it  should  be 
presumed  to  be  established  for  the 
benefit  of  the  creditor  as  well  as  of 
the  debtor,  unless,  from  their  tenor  or 
from  other  circumstances,  it  appeared 
that  it  was  established  for  the  benefit 
of  one  or  the  other. 

The  question  whether  a  tender  of 
payment  of  a  mortgage  is  effective 
where  it  is  made  before  the  time  for 
maturity  of  the  debt  has  arisen  in  a 
few  cases,  which  serve  to  illustrate 
further  the  general  rule. 

Thus,  in  Pyross  v.  Fraser  (1909) 
82  S,  C.  498,  23  L.R.A.(N.S.)  403,  129 
Am.  St.  Rep.  901,  64  S.  E.  407,  17  Ann. 
Cas.  150,  it  was  held  that  a  tender 
before  maturity  of  the  amount  of 
principal  and  interest  which  will  be 
due  at  maturity  on  a  mortgage  is 
not  sufiicient  to  discharge  the  lien. 

And  in  Brown  v.  Cole  (1845)  14 
Sim.  427,  60  Eng.  Reprint,  424,  14  L.  J. 
Ch.  N.  S.  167,  9  Jur.  290,  18  Eng.  Rul. 
Cas.  116,  it  was  held  that  a  tender  of 
the  amount  due  before  maturity  did 
not  entitle  the  mortgagor  to  redeem 
until  maturity,  although  interest  to 
that  time  was  tendered. 

See  also  Da  Silva  v.  Turner  (1896) 
166  Mass.  407,  44  N.  E.  532,  where  it 
was  held  that,  under  an  agreement 
by  which  payments  on  the  principal 
might  be  made  at  interest-paying 
times,  the  mortgagee  was  boun^  to 
accept  pajrments  of  the  principal  only 
upon  those  dates;  and  that  therefore 
a  tender  of  the  whole  of  the  principal 
and  interest  on  another  date  would 
not  defeat  a  foreclosure  of  the 
mortgage  because  of  a  breach  of  con- 
dition on  the  part  of  the  mortgagor 
to  pay  taxes. 

And  it  was  held  in  Green  v.  Adams 
(1867)  2  Ch.  Chamb.  Rep.  (U.  C.) 
134,  that,  on  foreclosure  for  default 
in  payment  of  interest,  the  defendant 


cannot  pay  into  court  the  whole 
amount  of  principal  and  interest,  and 
compel  the  mortgagee  to  take  it. 

Attention  is  called  also  to  Abbe  v% 
Goodwin  (1829)  7  Conn.  377,  amonff 
possibly  other  cases  of  the  kind, 
holding  that  a  mortgagor  was  not^ 
prior  to  the  day  fixed  by  the  contract 
for  payment,  entitled  to  redeem  the 
property,  on  tender  of  the  total 
amount  of  principal  and  interest 
which  had  accrued  and  which  would 
accrue,  and  to  enjoin  the  mortgagee 
from  maintaining  an  action  of  eject* 
ment  for  the  premises.  The  court 
said  that  the  attempt  in  this  instance 
was  to  substitute  another  contract 
for  that  which  the  parties  had  entered 
into,  and  that  "it  is  surely  too  bald  to 
insist  that  the  obligor,  by  his  own 
acts,  may  discharge  the  contract  be- 
fore it  is  due.  We  might  next  expect 
to  be  pressed,  on  some  real  or  imag- 
inary equity,  to  enforce  the  payment  of 
money  before  it  is  due." 

That  a  mortgagee  cannot  be  com- 
pelled to  receive  payment  until  the 
debt  becomes  due,  and  that  a  tender 
prior  to  that  date  is  ineffective,  is 
held  also  in  Saunders  v.  Frost 
(1827)  5  Pick.  (Mass.)  259,  16  Am. 
Dec.  394. 

Although  the  holder  of  the  equity 
of  redemption,  before  the  date  for 
payment,  tenders  the  whole  amount 
of  the  debt,  including  the  interest 
which  would  become  due,  it  seems 
that  he  cannot  compel  the  mortgagee 
to  accept  the  same  in  discharge  of 
the  debt.  This  is  intimated  in  Moore 
V.  Cord  (1862)  14  Wis.  231,  tflthough 
the  court  did  not  expressly  decide 
the  question.  The  court  said:  "Can 
it  not  be  said  that  the  creditor  may 
have  an  interest  in  keeping  his  money 
invested,  upon  security,  rather  than 
to  have  it  in  his  own  hands?  Can  it 
not  be  said  that  he  may  insist  on  it 
even  arbitrarily  or  obstinately,  and 
without  advantage  to  himself,  so  long 
as  the  contract  provides  for?  It  would 
seem  so,  unless  the  rule  of  the 
civil  law  is  to  prevail,  which  was  that 
the  day  of  payment  was  fixed  for  the 
convenience  of  the  debtor  only,  that 
he   might  not  be  compelled  to   pay 
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before  that  time*  leaving  him  at 
liberty,  however,  to  do  so  if  he  chose. 
There  seems  to  be  only  one  case 
^which  has  so  held.  M'Hard  v.  Whet- 
croft  (1791)  3  Harr.  &  McH.  (Md.) 
85  [supra].  In  that  no  opinion  is 
sriven  by  the  court,  but  the  counsel 
who  argued  that  side  of  the  question 
claimed  that  they  were  governed  by 
the  rule  of  the  civil  law,  and  admitted 
that  the  common  law  was  different/' 
Of  course,  the  present  note  does  not 
include  cases  turning  on  the  question 
merely  of  the  construction  of  the  con- 
tract provisions  with  reference  to  the 
time  of  payment.  The  question  may 
be,  for  example,  whether  the  vendee 
did  not  have  the  right,  by  the  express 
provisions  of  the  contract,  to  make 
payment  in  full  at  any  time  and 
receive  a  conveyance.  Thus,  if  the 
contract  contains  a  provision  for 
payment  ''on  or  before"  a  certain 
date,  the  purchaser  may  have  a  right 
to  make  payment  before  the  date 
designated.  But  such  cases  are  not 
included  herein.  See,  as  illustrations 
of  this  class  of  cases:  Warner  v. 
Darrow  (18£1)  91  CaL  809,  27  Pac. 


787,  where  an  agreement  binding  the 
vendor  to  make  a  conveyance  ''on  or 
before'*  a  certain  date,  provided  the 
purchaser  should,  "on  or  before"  that 
day,  pay  the  purchase  price,  was 
construed  as  entitling  the  purchaser, 
even  before  the  date  specified,  to  * 
tender  payment  and  demand  a  con- 
veyance; Barbee  v.  Inman  (1837)  4 
Blackf.  (Ind.)  420,  where  the  contract 
for  conveyance  of  real  estate  provided 
for  payment  "on  or  before"  a  specified 
date,  and  it  was  held  that  a  tender 
and  demand  made  by  the  purchaser 
two  days  before  the  date  specified 
was  valid;  Freer  v.  Denton  (1875) 
61  N.  Y.  492,  where  it  was  held  that, 
under  a  land  contract  providing  for 
payment  of  the  balance  of  the  pur- 
chase price  "on  or  before"  a  certain 
day,  the  vendor  agreeing  that,  on 
receiving  payment  "at  the  time  and 
in  the  manner"  mentioned,  he  would 
execute  a  conveyance,  the  purchaser 
might  tender  the  balance  of  the  pur- 
chase money  before  the  date  specified, 
and,  on  the  vendor's  refusal  to  convey, 
might  at  once  sue  for  breach  of 
contract  R.  E.  H. 


JAMES  A.  OWNBEY,  Plflf.  in  Err., 

v. 

JOHN  PIERPONT  MORGAN  et  al.,  Exrs.,  etc.,  of  John  Pierpont  Morgan, 

Deceased. 

United  States  Supreme  Courts  April  11,  1921, 

(256  U.  S.  94,  65  L.  ed.  — ,  41  Sup.  Ct  Rep.  433.) 

Constitutional  law  —  equal  protection  —  discrimination  between  in* 
dividuals  and  corporation. 

1.  No  denial  of  the  equal  protection  of  the  laws  results  from  the  pro- 
visions of  the  Delaware  foreign  attachment  laws,  under  which  a  non- 
resident individual  defendant  is  debarred  from  appearing  and  defending 
witl^out  first  giving  special  security,  while  a  foreign  corporate  defendant 
may  appear  and  answer  vdthout  giving  any  security  except  for  the  lien 
of  the  process  upon  the  property  attached. 

{See  note  an  this  question  beginning  on  page  884.] 

—  due   process — foreign   attachment     defend  only  in  case  he  gives  bail  or  se- 


—  special  security. 

2.  The  Delaware  statutes  which  af- 
ford a  nonresident  individual  defend- 
ant in  a  suit  begun  by  foreign  attach- 
ment an  opportunity  to  appear  and 


curity  for  the  discharge  of  the  prop- 
erty seized  to  the  value  of  such  prop- 
erty and  costs  do  not  deny  due 
process  of  law,  even  though  defend- 
ant may  have  no  resources  or  credit 
aside  from  the  property  attached. 
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—  priyileges  and  immunities. 

3.  Priyileges  and  immunities  of  cit« 
izens  of  the  United  States  are  not  un- 
constitutionally impaired  by  the 
Delaware  foreign  attachment  statutes 
which  debar  a  nonresident  individual 
defendant  from  appearing  and  de- 
fending unless  he  first  gives  special 
security. 


—  Fedeiral  origin. 

4.  The  privileges  and  immunities 
referred  to  in  U.  S.  Const.,  14tli 
Amend.,  are  only  such  as  owe  their 
existence  to  the  Federal  government, 
its  national  character,  its  Constitu- 
tion, or  its  laws. 

[See  6  R.  C.  L.  278.] 


(Mr.  Chief  Justice  White  and  Mr.  Justice  Clarke  dissent.) 


Error  to  the  Supreme  Court  of  the  State  of  Delaware  to  review  a  judg"- 
ment  affirming  a  judgment  of  the  Superior  Court  for  Newcastle  County 
in  favor  of  plaintiffs  in  a  foreign  attachment  proceeding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Louis  Marshall,  for  plaintiff  in 
error: 

The  essential  elements  of  due 
process,  namely,  the  right  to  appear 
and  to  be  heard  in  defense  of  the  ac- 
in  which  Ownbey's  property  was  at- 
tached, are  lacking  here. 

People  ex  rel.  Eckerson  v.  Haver- 
straw,  151  N.  Y.  75,  45  N.  E.  384; 
Rochester  v.  Holden,  224  N.  Y.  386, 
121  N.  E.  102;  Hovey  v.  Elliott,  167  U. 
S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep. 
841;  McVeigh  v.  United  States,  11 
Wall.  259,  20  L.  ed.  80;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  ed.  914; 
Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
896,  14  Sup.  Ct.  Rep.  1108;  Roller  v. 
Holly,  176  U.  S.  398,  44  L.  ed.  520,  20 
Sup.  Ct.  Rep.  410;  Central  of  Georgia 
R.  Co.  V.  Wright,  207  U.  S.  127,  52  L. 
ed.  134,  28  Sup.  Ct.  Rep.  47,  12  Ann. 
Cas.  463;  Londoner  v.  Denver,  210  U. 
S.  385,  52  L.  ed.  1112,  28  Sup.  Ct.  Rep. 
708;  Denver  v.  State  Invest.  Co.  49 
Colo.  244,  33  L.R.A.(N.S.)  395,  112 
Pac.  789;  Wetmore  v.  Karrick,  205  U. 
S.  141,  51  L.  ed.  745,  27  Sup.  Ct.  Rep. 
434;  Ochoa  v.  Hernandez  y  Morales, 
230  U.  S.  161,  57  L.  ed.  1437,  33  Sup. 
Ct.  Rep.  1003;  Riverside  &  D.  River 
Cotton  Mills  V.  Menefee,  237  U.  S.  189, 
59  L.  ed.  910,  35  Sup.  Ct.  Rep.  579; 
Pennington  v.  Fourth  Nat.  Bank, 
243  U.  S.  270,  278,  61  L.  ed.  714, 
715,  37  Sup.  Ct.  Rep.  283.  Ann.  Gas. 
1918C,  1147 ;  Saunders  v.  Shaw,  244  U. 
S.  317,  61  L.  ed.  1163,  37  Sup.  Ct.  Rep. 
638;  Coe  v.  Armour  Fertilizer  Works, 
237  U.  S.  413,  59  L.  ed.  1027,  35  Sup. 
Ct.  Rep.  625;  Greig  v.  Ware,  25  Colo. 
184,  55  Pac.  163;  Riglander  v.  Star  Co. 
98  App.  Div.  101,  90  N.  Y.  Supp.  772. 

The  Delaware  statute,  as  inter- 
preted, does  not  provide  the  safe- 
guard that  constituted  the  essential 
features  of  the  custom  of  London. 


Locke,  Foreign  Attachm.  3;  Reybold 
V.  Parker,  6  Houst.  (Del.)  544;  Ser- 
geant, Foreign  Attachm.  pp.  24,  25; 
Martin  v.  Dryden,  6  111.  211;  Watson 
V.  Noblett,  65  N.  J.  L.  506,  47  Atl.  438  ; 
Goldmark  v.  Magnolia  Metal  Co.  65  N. 
J.  L.  341,  47  Atl.  720;  Cord  v.  Newlin, 
71  N.  J.  L.  438,  59  Atl.  22;  1  Shinn, 
Attachm.  &  Garnishment,  §§  95,  191; 
20  Laws  of  England  (Halsbury)  p» 
286;  London  Corp.  v.  London  Joint 
Stock  Bank,  L.  R.  5  C.  P.  Div.  494,  L. 
R.  6  App.  Cas.  393,  50  L.  J.  Q.  B.  N.  S. 
694.  45  L.  T.  N.  S.  81,  29  Week.  Rep. 
870;  Pennsylvania  Steel  Co.  v.  New^ 
Jersey  Southern  R.  Co.  4  Houst. 
(Del.)  572. 

There  is  such  a  repugnancy  be- 
tween the  Delaware  statute,  as  inter- 
preted, and  the  14th  Amendment,  that 
the  latter  must  be  regarded  as  having 
modified  the  statute  so  as  to  eliminate 
the  unconstitutional  features  of  the 
law. 

Neal  V.  Delaware,  103  U.  S.  370,  26 
L.  ed.  567;  Ex  parte  Yarbrough,  110 
U.  S.  665,  28  L.  ed.  278,  4  Sup.  Ct  Rep. 
152;  Guinn  v.  United  States,  238  U.  S. 
363,  59  L.  ed.  1347,  L.R.A.1916A,  1124^ 
35  Sup.  Ct.  Rep.  926 ;  Kentucky  R.  Tax 
Cases,  115  U.  S.  321,  29  L.  ed.  414,  6 
Sup.  Ct.  Rep.  57;  East  St.  Louis  v. 
Amy,  120  U.  S.  600, 30  L,  ed.  798, 7  Sup.- 
Ct.  Rep.  739;  Kaukauna  Water  Power 
Co.  V.  Green  Bay  Canal  Co.  142  U.  S. 
254,  35  L.  ed.  1004,  12  Sup.  Ct  Rep. 
173;  Wilkins  v.  Jewett  139  Mass.  29,. 
29  N.  E.  214;  Hamilton  v.  Kentucky 
Distilleries  &  Warehouse  Co.  251  U.  S. 
162,  64  L.  ed.  202,  40  Sup.  Ct  Rep.  106; 
Municipal  Gas  Co.  v.  Public  Service- 
Commission,  225  N.  Y.  89,  P.U^. 
1919C,  364,  121  N.  E.  772. 

The  Delaware  statute  deprived  the. 
defendant  of  the  equal  protection  of 
the  laws,  since,  under  the  interpre-- 
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tation  given  to  it,  he  was  debarred 
from  appearing  and  defending  with- 
out first  giving  special  bail,  whilst, 
under  the  express  terms  of  the  stat- 
ute, a  foreign  corporation  may  appear 
and  answer  without  the  necessity  of 
sriving  baiL 

Getting  v.  Kansas  City  Yards  Go. 
(Getting  v.  Godard)  183  U.  S.  79,  46  L. 
ed.  92,  22  Sup.  Gt.  Rep.  30;  Gonnolly 
V.  Union  Sewer  Pipe  Go.  184  U.  S.  540, 
46  L.  ed.  679,  22  Sup.  Gt.  Rep.  431; 
Gulf,  G.  &  S.  F.  R.  Go.  V.  Ellia,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Gt.  Rep.  255; 
People  ex  rel.  Farrington  v.  Men- 
sching,  187  N.  Y.  8,  10  L.R.A.(N.S.) 
625,  79  N.  E.  884,  10  Ann.  Gas.  101 ;  F. 
S.  Royster  Guano  Go.  v.  Virginia, 
253  U.  S.  412,  64  L.  ed.  989,  40  Sup. 
Ct.  Rep.  560;  Bogni  v.  Perotti,  224 
Mass.  152,  L.R.A.1916F,  831,  112  N.  E. 
853;  Re  Flukes,  157  Mo.  125,  51  L.R.A. 
176,  80  Am.  St.  Rep.  619,  57  S.  W.  545; 
Opinion  of  Justices,  211  Mass.  618,  98 
N.  E.  337;  Johnson  v.  Goodyear  Min. 
Co.  127  Gal,  4,  47  L.R.A.  338,  78  Am. 
St.  Rep.  17,  59  Pac.  304 ;  American  De 
Forest  Wireless  Teleg.  Co.  v.  Superior 
Ct.  153  Gal.  533,  17  L.R.A.(N.S.)  1117, 
126  Am.  St.  Rep.  125,  96  Pac.  15; 
People  v.  Sholem,  238  111.  203,  87  N. 
E.  390;  Phipps  v.  Wisconsin  G.  R.  Go. 
133  Wis.  153,  113  N.  W.  456;  Pennoy- 
er  V.  Neff,  95  U.  S.  714,  24  L.  ed.  565; 
Maxwell  v.  Bugbee,  250  U.  S.  525,  63 
L,.  ed.  1124,  40  Sup.  Gt.  Rep.  2;  Steed 
V.  Harvey,  18  Utah,  367,  72  Am.  St. 
Kep.  789,  54  Pac.  1011. 

Messrs.  Willard  Saulsbury  and 
Harlan  F.  Stone,  for  defendants  in 
error: 

If  the  bail  demanded  by  the  plaintiff 
in  the  attachment  below  had  been  ex- 
cessive, it  would  have  been  reduced 
s,nd  fixed  at  the  proper  amount,  by  the 
court,  to  its  satisfaction,  on  the  ap- 
plication of  the  defendant. 

Vienne  v.  M'Garty,  1  Ball.  154,  1 
li.  ed.  79;  Gampbell  v.  Morris,  3  Harr. 
&  McH.  535;  Watts  v.  Taylor,  13 
Johns.  305;  Bunting  v.  Brown,  13 
Johns.  425. 

By  settled  procedure  of  the  common 
law,  a  defendant  cannot  plead  in  bail- 
able actions  until  he  has  appeared  by 
sriving  bail. 

1  Sellon,  Pr.  p.  91;  1  Tidd,  Pr.  p. 
465;  Venn  v.  Galvert,  4  T.  R.  578,  100 
Eng.  Reprint,  1186;  Saunders  v. 
Owen,  2  Dowl.  &  R.  252;  Bergkojski 
V.  Ruzofski,  74  Gonn.  204,  50  Atl.  565. 

Appearance  can  be  effected  at 
common  law  both  in  actions  of  debt 
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and  in  proceedings  begun  by  foreign 
attachment  only  by  putting  in  special 
bail. 

Tidd,  Pr.  8th  ed.  pp.  100,  124;  An- 
onymous, 1  Salk.  100,  91  Eng.  Reprint, 
92;  Gollier  v.  Hague,  2  Strange,  1270, 
93  Eng.  Reprint,  1174;  Anonjrmous,  4 
Harr.  &  McH.  159;  Hartness  v.  Pur- 
cell,  1  Wend.  303 ;  Bradley  v.  Welch,  1 
Munf.  284;  3  Bl.  Gom.  290;  Highmore, 
Bail,  1783,  p.  37;  1  Sellon,  Pr.  p.  137; 
1  Bacon,  Abr.  p.  538;  Dashwood  v. 
Folks,  3  Lev.  343,  83  Eng.  Reprint, 
721;  Mayor  &  Gommonalty  v.  Gooke, 
1  Granch,  G.  G.  160,  Fed.  Gas.  No. 
9,358;  Voss  v.  Tuel,  1  Granch,  G.  a 
72,  Fed.  Gas.  No.  17,015;  Wager  v. 
Lear,  2  Granch,  G.  G.  92,  Fed.  Gas.  No. 
17,034;  Manro  v.  Almeida,  10  Wheat 
473,  6  L.  ed.  369;  Gardner  v.  Isaacson, 
1  Abb.  Adm.  141,  Fed.  Gas.  No. 
5,230 ;  Locke,  Attachm.  pp.  2,  27 ;  Pull- 
ing, Laws  of  London,  2d  ed.  p.  189; 
Andrews  v.  Gierke,  Garth.  25,  90  Eng. 
Reprint,  619;  Day  v.  Paupierre,  13  Q. 
B.  802,  116  Eng.  Reprint,  1470,  7  Dowl. 
&  L.  12,  18  L.  J.  Q.  B.  N.  S.  270,  14 
Jur.  40;  Fowler  v.  Dickson,  1  Boyce 
(Del.)  113,  74  Atl.  601;  Reybold  v. 
Parker,  6  Houst.  (Del.)  B44;  Woolley, 
Delaware  Pr.  §§  1258,  1292;  Wells  v. 
Jones,  2  Houst.  (Del.)  329;  Frankel 
V.  Satterfield,  9  Houst.  (Del.)  201,  19 
Atl.  898;  National  Bank  v.  Furtick,  2 
Marv.  (Del.)  35,  44  L.R.A.  115,  69  Am. 
St.  Rep.  99.  42  Atl.  479;  Sergeant, 
Foreign  Attachm.  p.  5;  4  Gyc.  816; 
Drake,  Attachm.  §  312;  Gallender  v. 
Duncan,  18  S.  G.  L.  (2  Bail.)  454; 
Vann  v.  Frederick,  18  S.  G.  L.  (2  Bail.) 
303;  Wigfall  v.  Byne,  30  S.  G.  L.  (1 
Rich.)  412;  Williams  v.  Haselden,  44 
S.  G.  L.  (10  Rich.)  55;  Watson  v.  Nob- 
lett,  65  N.  J.  L.  506,  47  Atl.  438;  Alex- 
ander  v.  Taylor,  62  N.  G.  (Phill.  Eq.) 
36;  Garrett  v.  Tinnen,  7  How.  (Miss.) 
465;  Rowley  v.  Gummings,  1  Smedes 
&  M.  340;  Gampbell  v.  Morris,  3  Harr. 
&  McH.  535;  Abbott  v.  Warriner,  7 
Blackf.  573;  Boyd  v.  Buckingham,  10 
Humph.  434;  Voorhees  v.  Jackson,  10 
Pet.  449,  9  L,  ed.  490;  1  Ghase,  Stat- 
utes, p.  462;  Tiernans  v.  Schley,  2 
Leigh,  25;  M'Glenachan  v.  M'Garty,  1 
Dall.  375,  1  L.  ed.  183;  Drake, 
Attachm,  §  4;  Reynolds  v.  Howell,  1 
Marv.  (Del.)  52,  31  Atl.  875;  Penn- 
sylvania Steel  Go.  v.  New  Jersey 
Southern  R.  Go.  4  Houst.  (Del.)  572; 
St.  Mary's  Franco-American  Petrole- 
um Go.  V.  West  Virginia,  203  U.  S.  183, 
51  L.  ed.  144,  27  Sup.  Gt.  Rep.  132; 
Garpenter  v.  Delaware  Ins.  Go.  2  Binn« 
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264;  Bushel  v.  Commonwealth  Ins.  Co. 
15  Serg.  &  R.  173;  36  Cyc.  1103;  St. 
Louis  &  S.  F.  R.  Co.  v.  Delk,  86  C.  C.  A. 
95,  158  Fed.  931,  14  Ann.  Cas.  233; 
Ladew  v.  Tennessee  Copper  Co.  179 
Fed.  245;  Railroad  Commission  v. 
Grand  Trunk  Western  R.  Co.  179  Ind. 
255,  100  N.  E.  852;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  52 
L.  ed.  1061,  28  Sup.  Ct.  Rep.  616,  21 
Am.  Neg.  Rep.  464. 

The  process  of  law  known  as  for- 
eign attachment  is  not  prohibited  by 
the  due  process  clause. 

Central  Loan  &  T.  Co.  v.  Campbell 
Commission  Co.  173  U.  S.  84,  43  Li- 
ed. 623,  19  Sup.  Ct.  Rep.  346;  Pennoy- 
er  V.  Neff,  95  U.  S.  714,  24  L.  ed.  565; 
Herbert  v.  Bicknell,  233  U.  S.  70,  58  L. 
ed.  854,  34  Sup.  Ct.  Rep.  562. 

A  process  of  law  is  due  process 
within  the  meaning  of  constitutional 
limitations  if  it  can  show  the  sanc- 
tion of  settled  usage  both  in  this 
country  and  in  England. 

McMillen  v.  Anderson,  95  U.  S.  37, 
24  L.  ed.  335;  Kelly  v.  Pittsburgh,  104 
U.  S.  78,  26  L.  ed.  658;  Den  ex  dem. 
Murray  v.  Hoboken  Land  &  Improv. 
Co.  18  How.  272,  15  L.  ed.  372;  Light 
V.  Canadian  County  Bank,  2  Okla.  543, 
37  Pac.  1075;  Anderson  v.  Henry,  45 
W.  Va.  319,  31  S.  E.  998;  Garnett  v. 
Jennings,  19  Ky.  L.  Rep.  1712,  44  S. 
W.  882;  Ex  parte  Ah  Fook,  49  Cal. 
402;  Cooley,  Const.  Lim.  4th  ed.  p.  440, 
note  2;  Tracy  v.  Ginzberg,  205  U.  S. 
170,  51  L.  ed.  755,  27  Sup.  Ct.  Rep. 
461;  Hurtado  v.  California,  110  U.  S. 
516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill, 
292;  Lowe  v.  Kansas,  163  U.  S.  81,  41 
L.  ed.  78, 16  Sup.  Ct.  Rep.  1031 ;  Pacific 
Live  Stock  Co.  v.  Lewis,  241  U.  S.  440, 
60  L.  ed.  1084,  36  Sup.  Ct.  Rep.  637; 
York  V.  Texas,  137  U.  S.  15,  34  L.  ed. 
604,  11  Sup.  Ct  Rep.  9;  Riverside  & 
D.  River  Cotton  Mills  v.  Menefee,  237 
U.  S.  189,  59  L.  ed.  910,  35  Sup.  Ct. 
Rep.  579;  Kaufman  v.  Wootters,  138 
U.  S.  285,  34  L.  ed.  962.  11  Sup.  Ct. 
Rep.  298;  Western  Life  Indemnity  Co. 
V.  Rupp,  235  U.  S.  261,  59  L.  ed.  220, 
35  Sup.  Ct.  Rep.  37;  Capital  Traction 
Co.  V.  Hof,  174  U.  S.  1,  43  L.  ed.  873, 
19  Sup.  Ct.  Rep.  580;  Parsons  v.  Bed- 
ford, 3  Pet.  433,  7  L.  ed.  732;  M'Clen- 
achan  v.  M'Carty,  1  Dall.  375,  1  L.  ed. 
183. 

A  process  of  law  which  conforms  to 
the  statutes  and  decisions  of  a  state, 
and  under  which  the  defendant  is 
given  opportunity  for  defense,  in  ac- 
cordance with  settled  procedure  of 
the  state,  will  not  be  held  unconstitu- 


tional merely  because  the  defense 
might  be  made  easier  or  more  con- 
venient for  the  defendant  by  a  differ- 
ent procedure. 

Louisville  &  N.  R.  Co.  v.  Schmidt, 
177  U.  S.  230,  44  L.  ed.  747,  20  Sup. 
Ct.  Rep.  620;  York  v.  Texa%  137  U.  S. 
15,  34  L.  ed.  604,  11  Sup.  Ct.  Rep.  9; 
Miedreich  v.  Lauenstein,  232  U.  S. 
236,  58  L.  ed.  584,  34  Sup.  Ct.  Rep.  309 ; 
Simon  v.  Craft,  182  U.  S.  427,  46  L. 
ed.  1165,  21  Sup.  Ct.  Rep.  836;  Iowa  C. 
R.  Co.  v.  Iowa,  160  U.  S.  389,  40  L.  ed. 
467,  16  Sup.  Ct.  Rep.  344;  Wilson  v. 
North  Carolina,  169  U.  S.  586,  42  L. 
ed.  865,  18  Sup.  Ct.  Rep.  435 ;  Hovey  v. 
Elliott,  167  U.  S.  409,  42  L.  ed.  215,  17 
Sup.  Ct.  Rep.  841. 

Defendant  is  not  within  the  juris- 
diction in  Delaware,  within  the  mean- 
ing of  the  term  "jurisdiction,"  as 
used  in  the  guaranty  of  equal  protec- 
tion given  by  the  14th  Amendment. 

Blake  v.  McClung,  172  U.  S.  239,  43 
L.  ed.  432,  19  Sup.  Ct.  Rep.  165;  Sully 
V.  American  Nat.  Bank,  178  U.  S.  289, 
44  L.  ed.  1072,  20  Sup.  Ct.  Rep.  935; 
Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  110,  30  L.  ed.  342,  7 
Sup.  Ct.  Rep.  108;  State  v.  Travelers' 
Ins.  Co.  70  Conn.  590,  66  Am.  St.  Rep. 
138,  40  Atl.  465. 

Defendant  is  not  deprived  of  the 
equal  protection  of  the  laws. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  894. 

Mr.  Justice  Pitney  delivered  the 
opinion  of  the  court : 

This  writ  of  error  brings  under 
review  a  judgment  of  the  supreme 
court  of  the  state  of  Delaware, 
affirming  a  judgment  of  the  superi- 
or court  in  a  proceeding  brought  by 
defendants  in  error  by  foreign  at- 
tachment against  the  property  of 
plaintiff  in  error,  pursuant  to  the 
statutes  of  that  state. 

Proceedings  were  commenced  in 
the  superior  court  December  23, 
1915,  by  the  filing  of  an  affidavit  en- 
titled in  the  cause,  made  by  one 
Joyce,  a  credible  person,  and  setting 
forth  that  defendant  Ovnibey  re- 
sided out  of  the  state  and  was  justly 
indebted  to  plaintiffs  in  a  sum  ex- 
ceeding $50.  Thereupon  a  writ  of 
foreign  attachment  was  issued  to 
the  sheriff  of  New  Castle  county, 
which  plaintiffs  caused  to  be  in- 
dorsed with  a  memorandum  to  the 
effect  that  special  bail  was  required 
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in  the  sum  of  $200,000,  and  under 
which  the  sheriff  attached  33,324^ 
shares  of  stock  (par  value  $5  each) 
held  and  owned  by  defendant  in  the 
Wooten  Land  &  Fuel  Company,  a 
Delaware  corporation,  and  made  a 
proper  return.  Plaintiffs  filed  a 
de<5laration  demanding  recovery  of 
$200,000,  counting  upon  a  combina- 
tion of  the  common  money  accounts 
in  assumpsit.  Whether  such  plead- 
ing was  required  or  even  permitted 
by  the  statutes  is  questionable ;  but 
this  is  not  material  for  present  pur- 
poses. Not  long  afterwards  defend- 
ant, by  attorneys,  without  giving 
security,  went  through  the  form  of 
entering  a  general  appearance,  and 
filed  pleas  of  non  assumpsit,  the 
Statute  of  Limitations,  and  pay- 
ment. Plaintiffs'  attorneys  moved 
to  strike  out  the  appearance  and 
pleas  on  the  ground  that  special  bail 
or  security,  as  required  by  the  stat- 
ute in  suits  instituted  by  attach- 
ment, had  not  been  given.  To  this 
motion  defendant  filed  a  written  re- 
sponse, setting  up  that  the  Wooten 
Land  &  Fuel  Compa^y^  although  a 
Delaware  corporation,  was  engaged 
in  coal  mining  and  all  its  other  ac- 
tivities and  business  in  the  states  of 
Colorado  and  New  Mexico,  where  it 
had  large  and  valuable  property; 
that  defendant  was  a  resident  of 
Colorado,  and  the  stock  in  said  com- 
pany attached  in  this  case  consti- 
tuted substantially  all  his  property ; 
that  the  company  was  in  the  hands 
of  a  receiver,  and  because  of  this 
the  market  value  of  the  shares  at- 
tached was  temporarily  destroyed, 
so  that  they  were  unavailable  for 
use  in  obtaining  the  required  bail 
or  security  to  procure  the  discharge 
of  the  shares  from  attachment,  and 
that  it  was  impossible  for  defendant 
to  secure  bail  or  security  in  the  sum 
of  $200,000,  or  any  adequate  sum, 
for  the  release  of  the  shares  so 
attached ;  that  defendant  had  a  good 
defense,  in  that  there  was  no  indebt- 
edness upon  any  account  or  in  any 
sum  due  from  him  to  plaintiffs ;  that, 
by  the  true  construction  of  the  Dela- 
"ware  statutes,  the  entry  of  bail  or 
security  for  the  discharge  of  the 
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property  attached  was  not  a  neces- 
sary prerequisite  to  the  entry  of 
defendant's  appearance,  and  such 
appearance  might  be  made  without 
disturbing  the  seizure  of  property 
under  the  writ,  or  its  security  for 
any  judgment  finally  entered;  and 
that  if  the  statutes  could  not  be  so 
construed  as  to  permit  appearance 
and  defense  in  a  case  begun  by 
foreign  attachment  without  the 
entry  of  bail  or  security  for  the  dis- 
charge of  the  property  seized,  they 
were  unconstitutional  under  the  1st 
section  of  the  14th  Amendment,  in 
that  (a)  they  abridged  the  privi- 
leges and  immunities  of  citizens  of 
the  United  States ;  (b)  deprived  de- 
fendants in  cases  brought  under 
them  of  property  without  due  proc- 
ess of  law;  and  (c)  denied  to  such 
defendants  the  equal  protection  of 
the  laws. 

Upon  motion  of  plaintiffs  this  re- 
sponse and  the  attempted  appear- 
ance and  pleas  of  defendant  were 
struck  out  upon  the  ground  that 
special  bail  or  security,  as  required 
by  the  statute,  had  not  been  given 
by  defendant  or  any  person  for  him ; 
the  court,  in  banc,  holding  that^  in 
a  foreign  attachment  suit  against 
an  individual,  there  could  be  no  ap- 
pearance without  entering  "special 
bail,"  that  the  requirement  to  that 
effect  was  not  arbitrary  or  un- 
reasonable, and  the  statute  was  not 
unconstitutional.  6  Boyce  (Del.) 
379,  398-406. 

Thereupon  judgment  in  favor  of 
plaintiffs  and  against  the  defendant 
for  want  of  appearance  was  ordered, 
collectable  only  from  the  property 
attached,  the  amount  to  be  ascer- 
tained by  inquisition  at  bar.  The 
inquisition  afterwards  proceeded, 
and  resulted  in  the  finding  of  dam- 
ages to  the  amount  of  $200,168.57, 
for  which  final  judgment  was 
entered. 

Defendant  repeatedly  asked  that 
the  proceedings  be  opened  and  he 
permitted  to  appear  and  disprove 
or  avoid  plaintiffs'  debt  or  claim, 
saying  that  shortly  after  the 
issuance  of  the  writ  of  attachment, 
and  as  soon  as  advised  thereof,  he 
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had  proceeded  to  Delaware,  retained 
counsel,  and  used  every  possible 
effort  to  secure  bail  in  the  sum  of 
$200,000,  offering  the  attached  stock 
as  collateral  security  to  indemnify 
a  surety,  but  because  the  property 
of  the  Wooten  Company  was  in  the 
hands  of  a  receiver,  he  had  found 
it  impossible  to  obtain. any  surety; 
and  that  he  was  not  at  present  nor 
was  he  at  the  time  of  the  issuance 
of  the  writ  of  foreign  attachment 
indebted  to  plaintiffs  in  any  sum 
whatever,  but  had  a  just  and  legal 
defense  to  the  whole  of  the  alleged 
cause  of  action.  These  applications 
were  denied,  upon  opinions  of  the 


court  in  banc  (6  Boyce  (Del.)  417, 
434-436),  and  the  superior  court 
ordered  the  shares  of  stock  in  ques- 
tion sold  in  order  to  satisfy  the  debt, 
interest,  and  costs. 

The  supreme  court  affirmed  the 
judgment  (7  Boyce  (Del.)  297,  105 
Atl.  838,  849),  and  the  case  comes 
here  upon  the  contention  that  l^e 
statutes  of  Delaware,  as  thus  con- 
strued and  applied,  are  repugnant 
to  the  1st  section  of  the  14th  Amend- 
ment. 

The  statutes  are  found  in  Dela- 
ware Rev.  Code  1915,  and  the  pro- 
visions bearing  upon  the  contro- 
versy are  set  forth  in  the  margin.* 


1 4142.  Sec.  25.  A  writ  of  foreign  at- 
tachment may  be  issued  against  any  per- 
son not  an  inhabitant  of  this  state,  .  .  . 
upon  affidavit  made  by  the  plaintiff,  or 
some  other  credible  person,  and  filed  with 
the  prothonotary,  that  the  defendant  re- 
sides out  of  the  state,  and  is  justly  in- 
debted to  the  said  plaintiff  in  a  sum  ex- 
ceeding $50.    .    .    . 

4145.  Sec.  28.  The  said  writ  shaU  be 
framed,  directed,  executed  and  returned, 
and  like  proceedings  had,  as  in  the  case  of 
a  domestic  attachment,  except  as  to  the 
appointment  of  auditors  and  distribution 
among  creditors;  for  every  plaintiff  in  a 
foreign  attachment  shall  have  the  benefit 
of  his  own  discovery,  and,  after  judgment, 
may  proceed,  by  order  of  sale,  fieri  facias, 
capias  ad  satisfaciendum  or  otherwise,  as 
on  other  judgments. 

Provided,  that  before  receiving  any  sum 
ander  such  judgment,  the  plaintiff  shall 
enter  into  recognizance  as  required  by  § 
18  preceding. 

4135.  Sec.  18.  Provided,  that  before 
any  creditor  shall  receive  any  dividend  or 
share,  so  distributed,  he  shall,  with  suffi- 
cient surety,  enter  into  recognizance  to  the 
debtor,  before  the  prothonotary,  in  a  suffi- 
cient sum,  to  secure  the  repayment  of  the 
same  or  any  part  thereof,  if  the  said  debt- 
or shall,  within  one  year  thereafter,  ap- 
pear in  the  said  court  and  disprove  or 
avoid  such  debt,  or  such  part  thereof. 

The  proceeding  for  this  purpose  may  be 
by  motion  to  the  court,  and  an  issue 
framed  and  tried  before  the  same. 

4123.  Sec.  6.  If  the  defendant  in  the 
attachment,  or  any  sufficient  person  for 
him,  will,  at  any  time  before  judgment, 
appear  and  give  security  to  the  satisfac- 
tion of  the  plaintiff  in  such  cause,  or  to  the 
satisfaction  of  the  court  and  to  all  actions 
brought  against  such  defendant,  to  the 


value  of  the  property,  rights,  credits  and 
moneys  attached,  and  the  costs,  then  the 
garnishees  and  all  property  attached  shall 
be  discharged.    The  security  may  be  taken 

thus:     "On  the    day  of 

19. .,  A.  B.  becomes  security  in  the  sum  of 
....that  C.  D.  shall  answer  the  demand 
of  E.  F.  in  this  suit,  and  shall  satisfy 
any  judgment  to  the  extent  of  the  value 
of  the  property  attached,  that  may  be  re- 
covered against  him  therein ;''  which  en- 
try, on  the  appearance  docket,  shall  be 
signed  by  the  security,  and  shall  be  an 
obligation  of  record  of  the  same  force  and 
effect,  and  subject  to  the  same  remedy  by 
an  action  of  debt,  as  any  other  obligation 
for  the  payment  of  money  may  be. 

4137.  Sec.  20.  Judgment  shall  be  given 
for  the  plaintiff  in  the  attachment  the  sec- 
ond term  after  issuing  the  writ,  unless  the 
defendant  shall  enter  special  bail  as  afore- 
said; whereupon,  the  court  shall  make  an 
order  that  the  sheriff  shall  sell  the  prop- 
erty attached,  on  due  notice,  and  pay  the 
proceeds  (deducting  legal  costs  and 
charges)  to  the  auditors  for  distribution. 

4143.  Sec.  26.  A  writ  of  foreign  attach- 
ment may  be  issued  out  of  the  superior 
court  of  this  state  against  any  corpora- 
tion, aggn^egate  or  sole,  not  created  by  or 
existing  under  the  laws  of  this  state,  up- 
on affidavit  made  by  the  plaintiff  or  any 
other  credible  person,  and  filed  with  the 
prothonotary  of  said  court,  that  the  de- 
fendant is  a  corporation  not  created  by,  or 
existing  under  the  laws  of,  this  state,  and 
is  justly  indebted  to  the  said  plaintiff  in 
a  sum  of  money,  to  be  specified  in  said 
affidavit,  and  which  shall  exceed  $60. 

The  said  writ  shall  be  framed,  directed, 
executed  and  returned,  and  like  proceed* 
ings  had  as  in  the  case  of  a  foreign  at- 
tachment issued  under  the  next  foregoing 
section,  except  that  attachments  to  be  is* 
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The  principal  contention  is  based 
upon  the  ''due  process  of  law''  clause 
•of  the  14th  Amendment.  It  is  said 
the  essential  element  of  due  process 
— ^the  right  to  appear  and  be  heard 
in  defense  of  the  action — ^is  lacking. 
JBut  the  statute  in  plain  terms  gives 
1x)  defendant  the  opportunity  to  ap- 
pear and  make  his  defense,  con- 
ditioned only  upon  his  giving  securi- 
ty to  the  value  of  the  property  at- 
tached. Hence  the  question  reduces 
itself  to  whether  this  condition  is 
an  arbitrary  and  unreasonable  re- 
quirement, so  inconsistent  with  es- 
tablished modes  of  adniinistering 
Justice  that  it  amounts  to  a  denial 
of  due  process.  And  this  must  be 
determined  not  alone  with  reference 
to  a  case  of  peculiar  hardship  aris- 
ing out  of  exceptional  circumstances, 
l>ut  with  respect  to  the  general  effect 
and  operation  of  the  system  of  pro- 
^cedure  established  by  the  statutes. 

The  act  concerning  foreign  attach- 
ments has  been  upon  the  statute 
books  of  Delaware  since  early  co- 
lonial days.  Like  the  attachment 
acts  of  other  states,  it  traces  its  ori- 
gin to  the  custom  of  London,  under 
which  a  creditor  might  attach 
money  or  goods  of  the  defendant 
either  in  plaintiff's  own  hands  or 
in  the  custody  of  a  third  person,  by 
proceedings  in  the  mayor's  court  or 
in  the  sheriff's  court.  The  subject  is 
treated  at  large  in  Bouhn's  Privi- 
legia  Londini,  3d  ed.  1723,  pp.  258 
et  seq.    See  also  Bacon,  Abr.  (Bou- 
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vier's  ed.),  title,  "Customs  of  Lon- 
don (H);"  Comyn's  Dig.  4th  ed. 
title,  "Attachment,  Foreign  (A) ;" 
Pulling,  "Laws  &  Customs  of  Lon- 
don," 2d  ed.  187  et  seq.;  Serg. 
Attachm.  Appx.  pp.  205  et  seq.  As 
is  said  in  Drake,  Attachm.  §  3: 
"This  custom,  notwithstanding  its 
local  and  limited  character,  was 
doubtless  known  to  our  ancestors, 
when  they  sought  a  new  home  on 
the  Western  continent,  and  its  es- 
sential principle,  brought  hither 
by  them,  has,  in.  varied  forms, 
become  incorporated  into  the  legal 
systems  of  all  our  states ;  .  .  . 
Our  circumstances  as  a  nation  have 
tended  peculiarly  to  give  importance 
to  a  remedy  of  this  character.  The 
division  of  our  extended  domain  into 
many  different  states,  each  limitedly 
sovereign  within  its  territory,  in- 
habited by  a  people  enjoying  un- 
restrained privilege  of  transit  from 
place  to  place  in  each  state,  and  from 
state  to  state;  taken  in  connection 
with  the  universal  and  unexampled 
expansion  of  credit,  and  the  preva- 
lent abolishment  of  imprisonment 
for  debt,  would  naturally,  and  of 
necessity,  lead  to  the  establishment, 
and,  as  experience  has  demon- 
strated, the  enlargement  and  exten- 
sion, of  remedies  acting  upon  the 
property  of  debtors." 

By  the  custom  a  defendant  could 
not  appear  or  raise  an  issue  about 
the  debt  claimed  without  entering 
special  bail,  or  else  surrendering  his 


sued  under  this  section  shall  be  dissolved 
only  in  the  manner  hereinafter  provided. 
In  any  attachments  to  be  issued  under 
this  section,  judgment  shall  be  given  for 
the  plaintiff  at  the  second  term  after  tl;e 
issuing  of  the  writ,  unless  the  defendant 
shall  have  caused  an  appearance  by  attor- 
ney to  be  entered,  in  which  case  the  like 
proceedings  shall  be  had,  as  in  suits  com- 
menced against  a  corporation  by  sum- 
mons; Provided,  however,  if  the  defendant 
in  the  attachment  or  any  sufficient  person 
for  him,  shall,  at  any  time  before  judg- 
ment, give  security  for  the  payment  of 
any  judgment  that  may  be  recovered  in 
said  proceedings  with  costs,  then  the  gar- 
nishees and  all  the  property  attached  shaU 
be  discharged,  and  the  attachment  dis- 
solved, and  like  proceedings  be  had  as  in 
other    cases    of    foreign    attachment,    In 


which  the  attachment  has  been  dissolved 
by  special  bail.    .    .    . 

4150.  Sec.  33.  The  shares  of  any  per- 
son in  an  incorporated  company,  with  all 
the  rights  thereto  belongring,  shall  be  sub- 
ject to  attachnient  as  provided  by  §§  95 
to  99,  inclusive,  of  chapter  sixty-five. 
[The  reference  is  to  Rev.  Code,  §§  2009- 
2013,  which  prescribe  the  method  of  at- 
taching stock,  selling  it  under  such  attach- 
ment, and  passing  title  thereto.] 

1986.  Sec.  72.  For  all  purposes  of  title, 
action,  attachment,  garnishment  and  juris- 
diction of  all  courts  held  in  this  state,  but 
not  for  the  purpose  of  taxation,  the  situs 
of  the  ownership  of  the  capital  stock  of  all 
corporations  existing  under  the  laws  of 
this  state,  whether  organized  under  this 
chapter  or  otherwise,  shall  be  regarded  as 
in  this  state. 
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body.  Andrews  v.  Clarke,  Carth. 
25,  26,  90  Eng.  Reprint,  619.  Hence 
it  naturally  came  about  that  the 
American  colonies  and  states,  in 
adopting  foreign  attachment  as  a 
remedy  for  collecting  debts  due  from 
nonresident  or  absconding  debtors, 
in  many  instances  made  it  a  part 
of  the  procedure  that  if  defendant 
desired  to  enter  an  appearance  and 
contest  plaintiff's  demand,  he  must 
first  give  substantial  security,  usual- 
ly in  the  form  of  special  bail.  Be- 
sides Delaware^  this  was  true  of 
New  Jersey  (Pat.  L.  p.  296,  §  7;  p. 
298,  §  16;  Watson  v.  Noblett,  65 
N.  J.  L.  506,  508,  47  Atl.  438); 
Pennsylvania  (M'Clenachan  v. 
M'Carty,  1  DaU.  375,  378,  1  L.  ed. 
183,  184) ;  Maryland  (Campbell  v. 
Morris,  3  Harr.  &  McH.  535,  552, 
553) ;  Virginia  (Tiernans  v.  Schley, 
2  Leigh,  25,  29) ;  North  Carolina 
(Britt  V.  Patterson,  31  N.  C.  (9  Ired. 
L.)  197,  200;  Alexander  v.  Taylor, 
62  N.  C.  (Phill.  Eq.)  36,  38) ;  South 
Carolina  (Acock  v.  Linn,  16  S.  C.  L. 
(1  Harp.)  368,  369,  370;  Fife  v. 
Clarke,  14  S.  C.  L.  (3  M'Cord)  347, 
352 ;  Callendar  v.  Duncan,  18  S.  C.  L. 
(2  Bail.)  454) ;  Tennessee  (Boyd  v. 
Buckingham,  10  Humph.  434,  437) ; 
and  Ohio  (1  Chase's  Stat.  462,  §  15» 
cited  by  counsel  in  Voorhees  v.  Jack- 
son, 10  Pet.  449,  453,  9  L.  ed.  490, 
492). 

As  to  the  legislation  in  Delaware, 
where  the  system  is  authoritatively 
deduced  from  the  custom  of  London 
(Reybold  v.  Parker,  6  Houst.  (Del.) 
544,  555;  Reynolds  v.  Howell,  1 
Marv.  (Del.)  52,  59,  31  Atl.  875; 
Fowler  v.  Dickson,  1  Boyce  (Del.) 
113,  119,  74  Atl.  601) ;  not  stopping 
to  trace  early  colonial  laws  men- 
tioned in  Reybold  v.  Parker,  supra 
(p.  553),  we  find  that  an  act  pro- 
viding for  proceedings  by  attach- 
ment against  nonresident  as  well  as 
against  absconding  debtors  was 
passed  by  the  assembly  of  the  Dela- 
ware counties  and  the  province  of 
Pennsylvania,  March  24,  1770  (Del. 
Laws  1753-1777,  pp.  165, 174) ;  was 
supplemented  by  acts  of  the  legis- 
lature of  the  states  of  Delaware, 
January  31,  1817  (Del.  Laws  1817, 


p.  232,  chap.  133)  and  January  27» 
1823  (Del.  Laws  1822-1824,  p.  261, 
chap.  162) ;  and  found  its  way,  with- 
out change  material  to  the  present 
purpose,  into  Delaware  Rev.  Code 
1852,  as  chap.  104.  By  §  3  (Code, 
§  2266),  a  defendant  desiring  to 
enter  appearance  was  required  to 
put  in  special  bail  to  the  value  of 
the  property  attached. 

In  1856  it  was  held  by  the  superior 
court  that  the  act  did  not  extend  to 
foreign  corporations;  and  this  be- 
cause a  corporation  could  not  put 
in  special  bail  or  be  surrendered  to 
bail  wheil  it  appeared;  and,  in  the 
absence  of  provision  for  the  security 
to  be  given,  it  must  be  held  that  the 
statute  did  not  contemplate  or  in- 
clude the  case  of  such  a  corporation. 
Vogle  V.  New  Granada  Canal  Co.  1 
Houst.  (Del.)  294,  299.  To  remedy 
this,  a  supplement  was  enacted 
March  2,  1857  (11  Del.  I^ws  482, 
chap.  424),  providing  that  the  writ 
might  be  issued  against  a  foreign 
corporation  and  like  proceedings 
be  had  thereon  as  in  other  cases,  ex- 
cept that  the  attachment  should  be 
dissolved  only  by  defendant  bring- 
ing into  court  the  sum  of  money 
specified  as  the  plaintiff's  demand  in 
the  i^davit  on  which  the  writ  was 
issued,  or  giving  security  for  the 
payment  of  any  judgment  re- 
covered; but  that  an  appearance 
might  be  entered  for  defendant 
without  bringing  in  the  money  or 
giving  the  security  mentioned,  in 
which  case  the  writ  should  continue 
to  bind  the  property  attached.  An 
amendment  passed  March  17,  1875 
(15  Del.  Laws  305,  306,  chaps.  181, 
X82),  eliminated  the  express  pro- 
vision for  appearance  without  dis- 
solving the  attachment,  and  amend- 
ed the  provision  as  to  the  form  of 
security  to  be  given,  leaving  the 
section  to  stand  as  it  appears  in  Del. 
Rev.  Code  1915,  4143,  §  26,  quoted 
in  the  margin,  supra.  Notwith- 
standing this  amendment,  it  seems 
to  be  thought  that,  in  attachment 
against  a  foreign  corporation,  the 
entry  of  security  is  «till  not  a  pre- 
requisite to  appearance,  and  neces- 
sary only  if  it  be  desired  to  dis- 
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charge  the  garnishees  and  the  prop- 
erty attached  (2  Woolley,  Del.  Pr.  § 
1293) ;  and  in  favor  of  plaintiff  in 
error  we  shall  so  assume. 

Meantime^  the  provision  requiring 
a  nonresident  individual  to  enter 
special  bail  as  a  condition  of  making 
appearance  remained  as  before  un- 
til March  6,  1877,  when  the  legisla- 
ture substituted  a  provision  requir- 
ing security  to  be  given  to  the  satis- 
faction of  the  plaintiff  or  of  the 
court  to  the  value  of  the 
property  attached  and  costs, 
conditioned  that  defendant  an- 
swer the  plaintiff's  demand  and 
satisfy  any  judgment  recovered,  to 
the  extent  of  the  value  of  the  proper- 
ty attached  (15  Del.  Laws,  612, 
chap.  473) .  In  this  form  it  is  found 
in  Del.  Rev.  Code  1915,  4123,  §  6, 
quoted  in  the  margin,  supra. 

It  will  be  seen  that,  from  the  be- 
ginning, the  giving  of  security,  ei- 
ther in  the  form  of  special  bail  or  a 
substituted  undertakin^r  for  the  pay- 
ment of  the  judgment,  has  been 
made  a  condition  precedent  to  the 
entering  of  appearance  and  making 
defense  upon  the  merits  by  a  non- 
resident individual  defendant  whose 
property  was  taken  under  foreign 
attachment.  In  the  present  case  the 
court  in  banc  called  attention  to  the 
hardship  occasionally  arising  from 
this,  and  suggested  that  the  legis- 
lature provide  a  remedy  (6  Boyce 
(Del.)  435).  There  followed  an 
amendatory  act  of  March  23,  1917 
(29  Del.  Laws,  844,  chap.  258),  per- 
mitting an  appearance  and  defense 
without  the  giving  of  special  se- 
curity, but  leavin^r  the  lien  upon  the 
property  attached  to  remain  as  se- 
curity pro  tanto;  which  was  made 
to  apply,  subject  to  conditions,  to 
all  suits  instituted  (as  this  one  was) 
after  January  1,  1915.  Whether 
plaintiff  in  error  was  at  liberty  to 
avail  himself  of  this  statute  we  are 
not  advised;  and  for  present  pur- 
poses it  will  be  disregarded. 

The  courts  of  Delaware  at  all 
times  have  laid  emphasis  upon  the 
difference  between  the  original 
character  of  a  suit  by  foreign  at- 
tachment, treating  it  as  an  ex  parte 
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proceeding  quasi  in  rem,  looking  to 
a  judgment  of  condemnation  against 
the  property  attached,  and  having 
the  incidental  object  of  compelling 
defendant's  appearance — on  tiie  one 
hand — and  the  action  in  personam, 
with  its  appropriate  incidents,  that 
resulted  from  an  appearance  by  de- 
fendant, accompanied  by  the  giving 
of  security — on  the  other.  Wells 
V.  Jones  (1861)  2  Houst.  (Del.)  329, 
869,  370;  Frankel  v.  Satterfield 
(1890)  9  Houst.  (Del.)  201,  209, 
19  Atl.  898 ;  National  Bank  v.  Fur- 
tick  (1895)  2  Marv.  (Del.)  35,  51, 
44  L.R.A.  115,  69  Am.  St.  Rep.  99,, 
42  Atl.  479.  Recognizing  the  funda- 
mental character  of  this  distinction, 
and  regarding  the  foreign  attach- 
ment in  Delaware  as  wholly  stat- 
utory, the  courts  have  not  felt  at 
liberty,  in  the  absence  of  legislation, 
to  give  to  the  proceeding  a  hybrid 
character  by  permitting  an  appear- 
ance without  security  other  than 
the  property  attached,  leaving  this 
to  answer  pro  tanto  the  plaintiff's 
demand. 

The  requirement  of  special  bail 
as  a  condition  of  appearance  was 
long  familiar  in  bailable  actions  at 
common  law  and  in  admiralty  pro- 
ceedings. In  requiring  such  bail 
from  a  nonresident  defendant  whose 
goods  had  been  seized,  and  who  de- 
sired to  be  heard  to  contest  the 
plaintiffs'  demand,  Delaware  did 
but  follow  familiar  precedents  and 
analogies,  besides  conforming  to  the 
Custom.  It  is  not  contended  that 
the  substitution,  by  the  1877  amend- 
ment, of  a  bond  conditioned  for  pay- 
ment of  the  judgment  to  the  extent 
of  the  value  of  the  property  at- 
tached, in  lieu  of  the  special 
bail  formerly  required  on  en- 
tering appearance,  made  a 
substantial  difference,  render- 
ing the  new  requirement  any 
more  obnoxious  to  the  due  process 
clause  than  the  earlier.  It  is  the 
imposing  of  any  condition  what- 
ever upon  the  right  to  be  heard  that 
is  complained  of. 

Hence  the  question  is  whether  the 
state,  in  thus  adopting  a  time- 
honored  method  of  procedure  and 
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preserving,  as  a  part  of  it,  a  time- 
honored  requirement  of  security, 
and  in  adhering  logically  to  the  an- 
cient distinction  between  a  proceed- 
ing quasi  in  rem  and  an  action  in 
personam,  to  the  extent  of  refrain- 
ing, until  the  amendment  of  1917, 
from  enacting  legislation  recogniz- 
ing the  peculiar  appeal  of  a  defend- 
ant who  may  have  no  resources  or 
credit  aside  from  the  property  at- 
tached, must  be  regarded  as  having 

deprived  such  a  de- 

Conatltutlonal  f  endant  of  his  prop- 
la.  ^T—dve  process   **'"^»«**»'  y'-  ***'^  *'*^f 

--foreign  attach-  erty    without    due 

process  of  law,  in 
contravention  of  the 
14th  Amendment.  In  our  opinion, 
the  question  must  be  answered  in 
the  negative. 

In  Den  ex  dem.  Murray  v.  Ho- 
boken  Land  &  Improv.  Co.  18  How. 
272,  276,  28«,  15  L.  ed.  372,  374, 
376,  which  arose  under  the  due  proc- 
ess clause  of  the  6th  Amendment,' 
the  court,  by  Mr.  Justice  Curtis, 
declared  (pp.  276, 277) :  "The  Con- 
stitution contains  no  description  of 
those  processes  which  it  was  in- 
tended to  allow  or  forbid.  It  does 
not  even  declare  what  principles  are 
to  be  applied  to  ascertain  whether 
it  be  due  process.  ...  To  what 
principles,  then,  are  we  to  resort  to 
ascertain  whether  this  process,  en- 
-acted  by  Congress,  is  due  process? 
To  this  the  answer  must  be  twofold. 
We  must  examine  the  Constitution 
itself,  to  see  whether  this  process 
be  in  conflict  with  any  of  its  pro- 
visions. If  not  found  to  be  so,  we 
must  look  to  those  settled  usages 
and  modes  of  proceeding  existing  in 
the  common  and  statute  law  of  Eng- 
land, before  the  emigration  of  our 
ancestors,  and  which  are  shown  not 
to  have  been  unsuited  to  their  civil 
and  i)olitical  condition  by  having 
been  acted  on  by  them  after  the 
settlement  of  this  country." 

In  Pennoyer  v.  Neff,  95  U.  S.  714, 
722-724,  24  L.  ed.  565,  568,  569,  it 
was  shown  that  the  process  of 
foreign  attachment  has  its  funda- 
mental basis  in  the  exclusive  juris- 
diction and  sovereignty  of  each  state 
over  persons  and  properly  within  its 


borders ;  and  although  emphasis  wias 
there  laid  upon  the  authority  and 
duty  of  a  state  to  protect  its  own 
citizens  in  their  claims  against  non- 
resident owners  of  property  situate 
within  the  state,  it  is  clear  that,  by 
virtue  of  the  "privileges  and  immu- 
nities" clause  of  §  2  of  art  4  of  the 
Constitution,  each  state  is  at  liberty, 
if  not  under  a  duty,  to  accord  the 
same  privilege  of  protection  to 
creditors  who  are  citizens  of  other 
states  that  it  accords  to  its  own  citi- 
zens. Blake  v.  McClung,  172  U.  S. 
239,  248  et  seq.,  43  L.  ed.  432,  435, 
19  Sup.  Ct.  Rep.  165. 

The  record  before  us  shows  no 
judgment  entered  against  plaintiff 
in  error  in  personam,  but  only  one 
for  carrying  into  effect  a  lien  im- 
posed upon  his  interest  in  property 
within  the  jurisdiction  of  the  state 
for  the  purpose  of  satisfying  a  de- 
mand made  against  him  as  a  non- 
resident debtor,  and  established  to 
the  satisfaction  of  tiie  court.  And 
an  analysis  of  his  contentions  shows 
the  real  complaint  was  and  is,  not 
that  there  was  any  departure,  ar- 
bitrary or  otherwise,  from  the  due 
and  orderly  course  and  procedure 
provided  by  the  statutes  of  Dela- 
ware long  before  the  case  arose, 
but  rather  that  the  courts  of 
the  state  declined  to  recognize  the 
peculiar  hardship  of  his  case  as  suffi- 
cient ground  for  relaxing  in  his  be- 
half the  established  legal  procedure. 
His  appeal  in  effect  was  to  the  sum- 
mary and  equitable  jurisdiction  of 
a  court  of  law  so  to  control  its  own 
process  and  proceedings  as  not  to 
produce  hardship.  This  is  a  recog- 
nized extraordinary  jurisdiction  of 
common-law  courts,  distinguishable 
jErom  their  ordinary  or  formal  juris- 
diction. It  has  been  much  developed 
since  the  separation  of  the  American 
Colonies  from  England.  But,  where 
the  proceedings  have  been  regular, 
it  is  exercised  as  a  matter  of  grace 
or  discretion,  not  as  of  right,  and  is 
characterized  by  the  imposition  of 
terms  on  the  party  to  whom  con- 
cession is  made.  Smith's  Action  at 
Law,  4th  ed.  (1851)  pp.  22-27; 
Stewart's  Blackstone  (1864)  vol.  8» 
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pp.  334-^8.  A  liberal  exercise  of 
this  summary  and  equitable  juris- 
diction, in  the  interest  of  substantial 
justice  and  in  relaxation  of  the 
rigors  of  strict  legal  practice,  is  to 
be  commended ;  but  it  cannot  be  said 
to  be  essential  to  due  process  of 
law,  in  the  constitutional  sense. 

The  due  process  clause  does  not 
imi)ose  upon  the  states  a  duty  to 
establish  ideal  systems  for  the  ad- 
ministration of  justice,  with  every 
modern  improvement,  and  with  pro- 
vision against  every  possible  hard- 
ship that  may  befall.  It  restrains 
state  action,  whether  legislative, 
executive,  or  judicial,  within  bounds 
that  are  consistent  with  the  funda- 
mentals of  individual  liberty  and 
private  property,  including  the  right 
to  be  heard  where  liberty  or  proper- 
ty is  at  stake  in  judicial  proceedings. 
But  a  property  owner  who  absents 
himself  from  the  territorial  juris- 
diction of  a  state,  leaving  his  proper- 
ty within  it,  must  be  deemed  ex 
necessitate  to  consent  tiiat  the  state 
may  subject  such  property  to 
judicial  process  to  answer  demands 
made  against  him  in  his  absence, 
according  to  any  practicable  method 
that  reasonably  may  be  adopted. 
A  procedure  customarily  employed, 
long  before  the  Revolution,  in  the 
commercial  metropolis  of  England, 
and  generally  adopted  by  the  states 
as  suited  to  their  circumstances  and 
needs,  cannot  be  deemed  incon- 
sistent with  due  process  of  law,  even 
if  it  be  taken  with  its  ancient  in- 
<;ident  of  requiring  security  from  a 
defendant  who,  after  seizure  of  his 
property,  comes  within  the  juris- 
diction and  seeks  to  interpose  a 
defense.  The  condition  imposed  has 
a  reasonable  relation  to  the  con- 
version of  a  proceeding  quasi  in 
rem  into  an  action  in  personam; 
-ordinarily  it  is  not  difficult  to  com- 
ply with, — a  man  who  has  property 
lusually  has  friends  and  credit, — 
and  hence  in  its  normal  operation 
it  must  be  regarded  as  a  permis- 
sible condition;  and  it  cannot  be 
deemed  so  arbitrary  as  to  render 
the  procedure  inconsistent  with  due 
process  of  law  when  applied  to  a 
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defendant  who,  through  exceptional 
misfortune,  is  unable  to  furnish  the 
necessary  security;  certainly  not 
where  such  defendant— as  is  the 
case  now  presented,  so  far  as  the 
record  shows — ^has  acquired  the 
property  right  and  absented  himself 
from  the  state  after  the  practice  was 
established,  and  hence  with  notice 
that  his  property  situate  there 
would  be  subject  to  disposition 
under  foreign  attachment  by  the 
very  method  that  afterwards  was 
pursued,  and  that  he  would  have  no 
right  to  enter  appearance  and  make 
defense  except  upon  giving  security. 

However  desirable  it  is  that  the 
old  forms  of  procedure  be  improved 
with  the  progress  of  time,  it  cannot 
rightly  be  said  that  the  14th  Amend- 
ment furnishes  a  universal  and  self- 
executing  remedy.  Its  function  is 
negative,  not  affirmative,  and  it 
carries  no  mandate  for,  particular 
measures  of  reform.  For  instance, 
it  does  not  constrain  the  states  to 
accept  particular  modem  doctrines 
of  equity  or  adopt  a  combined  sys- 
tem of  law  and  equity  procedure, 
or  dispense  with  all  necessity  for 
form  and  method  in  pleading,  or 
give  untrammeled  liberty  to  make 
amendments.  Neither  does  it»  as 
we  think,  require  a  state  to  relieve 
the  hardship  of  an  ancient  and  fa- 
miliar method  of  procedure  by  dis- 
pen)3ing  with  the  exaction  of  special 
security  from  an  appearing  defend- 
ant in  foreign  attachment. 

We  conclude  that  the  statutes 
under  consideration  were,  not  in 
conflict  with  the  due  process  pro- 
vision of  the  14th  Amendment. 

Under  the  equal-protection  clause 
it  is  contended  that  there  is  unwar- 
ranted   discrimina- 
tion in  debarring  an  ;;^*~iJ^,;?J;f- 
mdividual  from  ap-  *"""<J3  between 
pearing  and  making  oorponufon.'^'^ 
defense         without 
first  giving  special  security,  while 
a  foreign  corporation  may  appear 
and    answer   without    giving    any 
security,  except  for  the  lien  of  the 
process  upon  the  property  attached. 
But,  as  we  have  seen,  the  difference 
in  treatment  was  resorted  to  be- 
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cause,  from  their  nature,  corpora- 
tions could  not  put  in  special  bail 
or  be  surrendered  thereunder.  This 
was  a  reasonable  ground  for  sepa- 
rating defendants  into  two  classes, 
— individuals  and  corporations ;  and 
it  was  natural  that,  in  subsequent 
legislation,  the  classes  should  be 
separately  treated,  as  was  done. 
There  is  here  no  denial  of  the  equal 
protection  of  the  laws,  within  the 
meaning  of  the  i4th  Amendment. 

This  objection  that  the  acts  abridge 
the  privileges  and  immunities  of 
citizens  of  the  United  States,  within 

the  meaning  of  the 
rmmlnuii:."*    Same    Amendment, 

is  not  pressed,  and 
plainly  is  untenable.  As  has  been 
pointed  out  repeatedly,  the  privi- 


leges and  immunities  referred  to 
in  the  Amendment  are  only  such  as 
owe  their  existence 
to  the  Federal  gov-  -^**"»»  «»•*»*-• 
emment,  its  national  character,  its 
Constitution,  or  its  laws.  Maxwell 
V.  Bugbee,  250  U.  S.  525,  537,  538, 
63  L.  ed.  1124,  1130,  1131,  40  Sup. 
Ct.  Rep.  2,  and  cases  cited.  The 
privileges  and  immunities  of  plain- 
tiff in  error,  alleged  to  be  abridged 
by  the  statutes  in  question,  have  no 
such  Federal  origin. 

The  judgment  under   review  is 
affirmed. 

Mr.  Justice  McReynoIds  concurs 
in  the  result. 

The  Chief  Justice  and  Mr.  Jus- 
tice Clarke  dissent. 


ANNOTATION. 

Constitutionality  of  statute  prescribing  conditions  of  right  of  defendant  in 

foreign  attachment  to  appear  and  defend. 


In  the  reported  case  (Ownbby  v. 
Morgan,  ante,  873),  the  court  sus- 
tains the  validity  of  the  Delaware 
statutes  which  afford  a  nonresident 
individual  defendant  in  a  suit  begun 
by  a  foreign  attachment  an  opportun- 
ity to  appear  and  defend  only  in  case 
he  gives  bail  or  security  for  the  dis- 
charge of  the  property  seized  to  the 
value  of  such  property  and  costs. 
The  decision  is  based  on  cases  which 
show  the  custom  of  requiring  special 
bail  as  a  condition  of  appearance,  but 
which  do  not  discuss  the  validity  of 
statutory  provisions  making  this  re- 
quirement. The  court  said  that  a 
property  owner  who  absents  himself 
from  the  territorial  jurisdiction  of  a 
state,  leaving  his  property  within  it, 
must  be  deemed,  ex  necessitate,  to 
consent  that  the  state  may  subject 
such  property  to  judicial  process  to 
answer  demands  made  against  him  in 
his  absence,  according  to  any  practi- 
cable method  that  reasonably  may  be 
adopted.  And  the  fact  that  this  par- 
ticular case  was  one  of  extraordinary 
hardship  on  the  defendant,  because  he 
was  financially  unable  to  give  the  bail 
required  to  put  in  a  defense,  was  held 
not,  as  matter  of  right,  to  render  the 


statute  an  infringement  on  the  due 
process  of  law  clause  of  the  Federal 
Constitution.  In  the  state  court  the 
Delaware  statute  was  sustained  in 
(1916)  6  Boyce  (Del.)  379,  100  Atl. 
411,  which  is  affirmed  in  (1917)  7 
Boyce   (Del.)   297,  105  Atl.  838. 

The  constitutionality  of  statutes 
such  as  that  involved  in  the  reported 
case  (OWNBEY  v.  Morgan,  ante, 
873),  seems  to  be  assumed  in  such 
cases  as  Alexander  v.  Taylor  (1866) 
62  N.  C.  (Phill.  Eq.)  36,  where,  upon 
attachment  of  the  property  of  a  non- 
resident, a  demurrer  was  filed  by  the 
nonresident  and  others  jointly.  The 
court  in  that  case  said  that  the  stat- 
ute authorized  the  debtor,  at  any  time 
before  final  decree,  to  replevy  by  exe- 
cuting a  bond,  and  provided  that 
"thereupon  he  shall  be  permitted  to 
plead,  answer,  or  demur  to  the  bill;" 
and  that,  as  the  nonresident  defend- 
ant had  not  executed  a  bond,  he  had 
no  status  in  court;  and  if  the  demur- 
rer had  stood  in  his  name  only,  the 
court  would  order  it  to  be  stricken 
from  the  files. 

And  that  an  absconding  debtor 
must  give  special  bail  in  order  to  de* 
fend  an  attachment  was  held  in  Acock 
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V.  Linn  (1824)  16  S.  C.  L.  (1  Harp.) 
368;  but  the  case  seems  to  involve  the 
construction  rather  than  the  consti- 
tutionality of  the  statute. 

No  other  case  expressly  passing  on 
the  question  of  the  constitutionality 
of  statutes  such  as  that  involved  in 
the  OWNBEY  Case  has  been  found. 
Attention  is  called,  however,  to  sever- 
al illustrative  cases  not  involving  at- 
tachments, in  which  the  right  to  make 
a  defense  was  conditional. 

The  West  Virginia  statute,  under 
which  a  tenant  can  make  defense  to  a 
distress  warrant  only  by  giving  a 
forthcoming  bond,  was  held,  in  An- 
derson v.  Henry  (1898)  45  W.  Va.  819, 
31  S.  E.  998,  not  a  violation  of  the 
due  process  clause  of  the  Federal 
Constitution. 

But  in  White  v.  Ward  (1908)  157 
Ala.  345,  18  L.R.A.(N.S.)  568,  47  So. 
166,  the  court  held  that  an  attorney 
could  not  constitutionally  be  com* 
pelled  to  pay  into  court  money  alleged 
to  have  been  collected  for  his  client 
and  not  paid  over,  as  a  condition  to 
the  right  to  defend  on  the  merits  a 
summary  proceeding  to  compel  its 
payment,  since  he  would  thereby  be 
deprived  of  due  process  of  law.  The 
court  said  that  the  right  of  defense  is 
the  same,  as  far  as  protection  by  law 
is  concerned,  as  if  tangible  property 
in  possession  were  involved;  and  that 
no  law  can  constitutionally  require  a 
party  to  yield  possession  and  claim  of 
property,  even  to  the  court,  on  any 
mere  demand,  as  the  condition  of  be- 
ing allowed  to  defend  on  the  merits 
against  the  claim. 

That  the  guaranty  of  the  Constitu- 
tion that  one  shall  not  be  deprived  of 


his  property  without  due  process  of 
law  gives  him  the  right  to  be  heard  in 
its  defense  against  any  claim  that 
may  be  made  against  him  for  its  pos- 
session, and  that  he  cannot  be  de- 
prived of  this  right  as  a  penalty 
for,  failure  to  comply  with  a  rule  of 
court,  see  Meacham  v.  Bear  Valley 
Irrig.  Co.  (1904)  145  Cal.  606,  68 
L.R.A.  600,  79  Pac.  281,  where  a  rule 
of  court  required  the  defendant  to  de* 
posit  one  half  of  the  reporter's  per 
diem  before  proceeding  to  trial;  and 
it  was  held  that  the  court  could  not 
enter  judgment  in  favor  of  the  plain- 
tiff in  an  action  for  the  recovery  of 
real  estate  of  which  the  defendant 
was  in  possession,  ^because  of  the  de- 
fendant's noncompliance  with  this 
rule,  as  the  defendant  would  thereby 
be  deprived  of  his  property  without 
due  process  of  law. 

See  also  Eustis  v.  Henrietta  (1897) 
90  Tex.  468,  39  S.  W.  567,  where  the 
court  held  that  in  so  far  as  a  statute 
required  payment  of  taxes  as  a  prece- 
dent to  making  a  defense  against  a 
void  claim  of  title  under  a  tax  sale,  it 
was  unconstitutional. 

So,  among  possibly  other  cases  of 
the  kind,  attention  is  called  to  Ben- 
nett V.  Davis  (1897)  90  Me.  102,  37 
Atl.  864,  in  which  the  court  took  the 
view  that  a  statute  which  required 
'the  owner  of  land  sold  for  nonpay- 
ment of  taxes  to  deposit  with  the  clerk 
of  court  the  amount  of  all  taxes,  inter- 
est and  costs,  accrued  up  to  that  time, 
before  he  could  be  admitted  to  con- 
test the  validity  of  the  tax  or  sale,  was 
unconstitutional,  as  depriving  one  of 
property  without  due  process  of  law. 

B.  E.  H. 


GUSTAV  SEIFERT,  Appt., 

V. 

JOHN  E.  DIRK  and  Wife,  Respts, 

Wisconsin  Supreme  Court -^  October  18,  1021, 
(—  Wis.  — ,  184  N.  W.  698.) 

Broker  —  absence  of  writing  —  right  to  recover  quantum  meruit. 

1.  The  common-law  right  to  recover  quantum  meruit  for  services 
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rendered  in  procuring  a  purchaser  for  real  estate,  the  benefits  of  which 
are  accepted  and  retained  by  the  property  owner,  is  not  destroyed  by  a 
statute  making  void  every  contract  to  pay  a  commission  for  selling  real 
estate  unless  it  is  in  writing. 

[See  note  on  this  question  beginning  on  page  891.] 


Pleading    —    necessity   —    recovery 
quantum  meruit. 

2.  To  recover  quantum  meruit  for 
commissions  earned  in  selling  real 
estate,  where  the  contract  was  void 


because  not  in  writing,  as  required  by 
statute,  the  matter  must  be  properly 
presented  in  the  pleadings. 
[See  4  R.  C.  L.  301J 


(Owen,  Rosenberry,  and  Jones,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Waukesha  County  Court 
(Agnew,  J.)  in  favor  of  defendants  in  an  action  brought  to  recover  the 
value  of  services  rendered  by  plaintiff  for  defendants  as  real  estate  broker* 
Reversed. 


Statement  by  Eschweiler,  J. : 

The  complaint  alleged  in  sub- 
stance: That  plaintiff  is  a  real  es- 
tate broker  and  a  licensed  member 
of  the  Wisconsin  real  estate  board ; 
that  the  defendants  listed  with  him 
as  such  broker  certain  real  estate  of 
which  they  were  the  owners,  for 
sale  or  exchange;  that  the  defend- 
ants promised  and  agreed  to  pay 
plaintiff  for  his  services  in  and 
about  such  sale  or  exchange  the  usu- 
al and  customary  brokerage  or 
commission  paid  for  such  services 
in  the  city  of  Milwaukee ;  that  is,  3 
per  centum  of  the  price  fixed,  either 
for  sale  or  exchange,  of  $17,000; 
that  through  the  services  of  plaintiff 
an  exchange  was  made  of  defend- 
ants' property  with  that  of  another 
owner  of  property,  and  the  defend- 
ants entered  into  possession  and  con- 
trol of  such  other  property  pursuant 
to  such  exchange. 

By  stipulation  between  the  parties 
there  was  inserted  in  the  complaint, 
in  order  that  the  question  here 
raised  might  be  deemed  to  be 
squarely  presented,  the  following: 
"That  no  contract  in  writing  for  a 
commission  was  entered  into  by  and 
between  plaintiff  and  said  defend- 
ants." 

It  was  further  alleged:  "That 
the  defendants  became  and  are  in- 
debted to  the  plaintiff  as  a  real  es- 
tate broker  for  the  worth  and  value 
of  the  work,  labor,  and  services  per- 
formed and  rendered  by  plaintiff 


for  them  in  and  about  the  said  ex- 
change of  their  property  for  said 
other  property,  for  which  said  de- 
fendants agreed  to  pay  the  plaintiff ; 
that  said  services  were  and  are  rea- 
sonably worth  the  sum  of  $510.** 

It  was  also  alleged  that  the  said 
sum  became  due,  that  demand  there- 
for was  made,  and  payment  refused^ 
and  judgment  was  demanded  for 
said  sum  of  $510.  The  demurrer  ta 
such  complaint  being  sustained,  and 
a  judgment,  of  dismissal  being  there- 
after entered,  plaintiff  appealed 
therefrom. 

Mr.  F.  P.  Hopkins,  for  appellant: 

Plaintiff  has  a  right  of  action  quan- 
tum meruit. 

Clark  V.  Davidson,  53  Wis.  317,  10 
N.  W.  384;  Cohen  v.  Stein,  61  Wis. 
508,  21  N.  W.  514;  Salb  v.  Campbell, 
65  Wis.  405,  27  N.  W.  45;  McMillan  v. 
Page,  71  Wis.  655,  38  N.  W.  173 ;  Koch 
V.  Williams,  82  Wis.  186,  52  N.  W.  257; 
Seifert  v.  Mueller,  156  Wis.  629,  146 
N.  W.  787;  Thomas  v.  Hatch,  53  Wis. 
296,  10  N.  W.  393. 

Where  a  broker  is  employed  and  no 
special  compensation  agreed  upon,  the 
customary  rate  of  brokerage  is  the 
proper  rule  for  his  services. 

Sedgwick,  Damages,  6th  ed.  p.  415, 
note  2;  Erben  v.  Lorillard,  3  Keyes, 
567;  Trowbridge  v.  Barrett,  30  Wis. 
661 ;  Thomas  v.  Hatch,  53  Wis.  296,  10 
N.  W.  393. 

Messrs.  Otto  A.  Lemke  and  M.  H. 
Sell  for  respondents. 

Eschweiler,  J.,  delivered  the  opin- 
ion of  the  court: 

The  complaint  was  treated  in  fhe 
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court  below  and  on  its  presentation 
here  as  sufficient  in  form  to  state  a 
claim  upon  quantum  meruit,  as  well 
as  upon  an  express  contract  to  re- 
cover for  rendered  and  accepted 
services  in  the  exchange  of  real  es- 
tate by  the  plaintiff  as  real  estate 
broker  for  the  defendants.  We 
shall  so  treat  it  here,  though  the  lan- 
guage of  the  complaint,  so  far  as  it 
purports  to  set  out  a  cause  of  action 
quantum  meruit,  may  not  be  as  pre- 
cise and  definite  as  the  usual  rules 
of  pleadings  for  such  cause  of  action 
requires. 
The  demurrer  to  the  complaint 


ment  for  the  defendant  was  sus- 
tained ;  and  in  Brown  v.  Marty,  172 
Wis.  411, 179  N.  W.  602,  where  the 
written  contract  there  sued  upon 
was  held  to  be  sufficient.  In  neither 
of  these  cases,  however,  was  the 
question  now  before  us  presented  or 
considered. 

The  conclusion  of  the  court  below 
in  sustaining  the  demurrer  to  each 
of  the  causes  of  action  attempted  to 
be  set  forth  in  the  complaint  herein 
is  undoubtedly  in  accord  with  the 
general  line  of  authorities  upon  stat- 
utes similar  to  the  one  here  under 
consideration.     It  being  generally 


was  sustained  in  the  court  below  *  stated  that,  where  a  statute  such  as 


upon  the  view  that,  since  the  enact- 
ment of  chapter  221  of  the  Laws  of 
1917  there  can  be  no  recovery  for 
services  rendered  by  real  estate 
agents  in  procuring  either  a  buyer 
or  a  seller  of  real  estate  except  and 
unless  such  express  contract  be  in 
writing,  in  accordance  with  the  con- 
ditions specified  in  said  chapter; 
and  that,  failing  such  express  con- 
tract>  there  can  be  no  recovery  upon 
any  implied  contract  to  pay  what 
the  services  were  reasonably  worth. 
Said  chapter  221  of  1917  created  a 
new  section  inserted  in  chapter  104,' 
Stat.,  "Concerning  Fraudulent  Con- 
veyances and  Contracts  Relating  to 
Real  Estate,"  and  reads  as  follows : 
"Section  2305m.  Every  contract  to 
pay  a  commission  to  a  real  estate 
agent  or  broker  or  to  any  other  per- 
son for  selling  or  buying  real  estate 
shall  be  void  unless  such  contract  or 
some  note  or  memorandum  thereof 
describing  such  real  estate,  express- 
ing the  price  for  which  the  same 
may  be  sold  or  purchased,  the  com- 
mission to  be  paid  and  the  period 
during  which  the  agent  or  broker 
shall  procure  a  buyer  or  seller,  be 
in  writing  and  be  subscribed  by  the 
person  agreeing  to  pay  such  commis- 
sion." 

This  precise  statute  has  been  be- 
fore the  court  twice  since  its  pas- 
sage ;  in  Gilford  v.  Straub,  172  Wis. 
396,  179  N.  W.  600,  where  the  writ- 
ten memorandum  relied  upon  was 
held  not  to  be  a  compliance  with  this 
statute,  and  for  that  treason  a  judg- 


here  requires  written  authorization, 
a  broker  who  acts  under  an  oral  con- 
tract of  employment  cannot  recover 
the  value  of  his  services  as  upon  im- 
plied promise.  19  Cyc.  p.  220 ;  4  R. 
C.  L.  300;  25  R.  C.  L.  437.  Such 
statement  is  supported  by  a  number 
of  decisions. 

In  McCarthy  v.  Loupe,  62  Cal. 
299,  passing  upon  the  precise  ques- 
tion here  presented  as  to  whether 
the  right  still  existed  to  rely  upon 
an  implied  promise  to  recover  the 
value  of  such  services  rendered,  it 
was  held  that,  inasmuch  as  an  ex- 
press contract  was  required  by  stat- 
ute, the  law  would  no  longer  imply 
a  contract.  The  rule  has  been  re- 
peatedly declared  in  that  jurisdic- 
tion, in  many  cases  intermediate  the 
decision  above  cited  and  the  case  of 
Ryan  v.  Walker,  35  Cal.  App.  116,^ 
169  Pac.  417.  The  same  view  is  ex- 
pressed in  Indiana.  Selvage  v. 
Talbott,  175  Ind.  648,  33  L.R.A. 
(N.S.)  973,  95  N.  E.  114,  Ann.  Cas. 
1913C,  724,  and  again  in  Peters  v. 
Martin,  69  Ind.  App.  436,  122  N.  E. 
16. 

In  Idaho  it  was  stated  that  to  hold 
otherwise  would  be  to  absolutely 
nullify  the  statute.  Wetherhead  v. 
Cooney,  32  Idaho,  127, 180  Pac.  760. 

In  Michigan,  while  recognizing 
that  recovery  quantum  meruit  may 
be  permitted  for  services  actually 
performed  under  other  kinds  of  con- 
tracts, if  void  under  the  Statute  of 
Frauds,  yet  it  was  held  under  just 
such  a  statute  as  here  that  to  make 
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the  same  rule  applicable  would  nul- 
lify the  new  statute,  and  that,  as  to 
this  particular  class  of  contracts,  no 
recovery  could  be  had  in  any  form 
of  action  in  the  absence  of  compli- 
ance with  such  a  statute.  Paul  v. 
•  Graham,  193  Mich.  447,  160  N.  W. 
616;  Smith  v.  Starke,  196  Mich.  311, 
162  N.  W.  998. 

In  Iowa,  in  passing  upon  a  Ne- 
braska statute,  limited,  however, 
to  the  obtaining  of  a  purchaser  on- 
ly, it  was  held  that  an  oral  contract 
for  such  services,  being  invalid  in 
Nebraska,  where  made,  could  not  be 
held  valid  or  enforced  in  Iowa. 
Brown  v.  Wm.  Pearson  Co.  169 
Iowa,  50,  150  N.  W.  1057.  The 
Nebraska  court  so  interpreted  their 
statute.  Barney  v.  Lasbury,  76  Neb. 
701,  107  N.  W.  989.  The  same  view 
is  held  in  Parker  v.  Bruggeman,  72 
Wash.  309,  130  Pac.  358. 

In  Oregon  the  statute  made  an 
agreement  of  such  kind  not  valid  un- 
less in  writing,  but  also  provided 
that  evidence  of  the  agreement 
shall  not  be  received  other  than  the 
writing  itself,  or  secondary  evidence 
thereof,  and  under  such  statute  it 
was  held  that  there  can  be  no  recov- 
ery as  upon  an  implied  contract. 
Taylor  v.  Peterson,  76  Or.  77,  147 
Pac.  520. 

In  two  jurisdictions  acts  have 
been  passed  punishing  as  a  misde- 
meanor the  offering  to  sell  the  real 
estate  belonging  to  another  without 
written  authority.  Upon  an  action 
brought  to  recover  a  commission, 
the  breach  of  such  statute  was 
urged  as  a  defense,  but  it  was  held 
that  such  legislation  was  an  arbi- 
trary infringement  upon  the  rights 
of  persons  engaged  in  a  lawful  oc- 
cupation, but  intimated  that,  had  it 
been  an  act  for  the  purpose  of  reg- 
ulating the  business  of  brokerage, 
or  a  statute  of  frauds,  a  different 
question  would  b^  presented.  Frank 
L.  Fisher  Co.  v.  Woods,  187  N.  Y. 
90,  12  L.R.A.(N.S.)  707,  79  N.  E. 
836.  A  similar  penal  statute  was, 
however,  held  valid  in  Missouri, 
and  prevented  the  recovery  of  a 
commission  for  a  sale  made  in  viola- 
tion of  its  terms.    Rothwell  v.  Gib- 


son, 121  Mo.  App.  279,  98  S.  W.  801. 

We  are  compelled,  however,  to 
reach  a  contrary  conclusion,  and 
hold  that  the  common-law  right  to 
recover  quantum  meruit  for  services 
of  such  a  nature  as 
those  here  involved,  o/^ritinK^ri^t 
the  benefits  where-  i^/^f^i^Lemit. 
of  are  knowingly 
accepted  and  retained  by  the  party 
against  whom  the  claim  is  made, 
still  remains,  though  the  express 
contract  under  which  the  services 
were  entered  upon  is  declared  to  be 
void  because  not  reduced  to  writing. 
Such  right  to  recover  quantum  mer- 
uit is  grounded  in  the  common  law. 
Page,  Contr.  1|  30.  It  has  long  been 
firmly  established  here.  Wheeler  v. 
Hall,  41  Wis.  447,  450 ;  McMillan  v. 
Page,  71  Wis.  655,  661,  38  N.  W. 
173 ;  Miller  v.  Tracy,  86  Wis.  330, 
56  N.  W.  866;  Wojahn  v.  National 
Union  Bank,  144  Wis*  646,  667,  129 
N.  W.  1068;  Grossbier  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  173  Wis.  503, 
509, 181  N.  W.  746. 

While  it  is  undoubtedly  true  that 
the  existence  of  an  express  contract 
between  parties  generally  repels 
t\xiy  inference  of  an  implied  contract 
for  the  same  subject-matter,  never- 
theless, where  such  express  con- 
tract is  void  by  reason  of  some  pro- 
vision of  public  policy,  as  expressed 
in  other  than  penal  statutes,  the  pos- 
sibility of  an  implied  contract  being 
inferred  is  not  excluded.  Page, 
Contr.  2d  ed.  H  1438. 

There  is  no  need  here  of  consid- 
ering, because  of  the  substantial  dif- 
ference in  the  basis  of  the  holdings, 
the  many  decisions  declaring  the 
doctrine  that  there  can  be  no  recov- 
ery in  any  form  upon  a  contract 
which  is  made  in  violation  of  the 
provisions  of  a  penal  statute,  such 
as  for  money  loaned  for  gambling 
(Schoenberg  v.  Adler,  105  Wis.  645, 
81  N.  W.  1055) ,  or  those  based  upon 
a  violation  of  the  Sunday  law  (Sen- 
tinel Co.  V.  A.  D.  Meiselbach  Motor 
Wagon  Co.  144  Wis.  224,  280,  82 
L.R.A.(N.S.)  436, 140  Am.  St.  Rep. 
1007,  128  N.  W.  861;  Jacobson  v. 
Bentzler,  127  Wis.  568,  4  L.R.A. 
(N.S.)  1161, 116  Am.  St.  Rep.  1062, 
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107  N.  W-  7,  7  Ann.  Cas.  683) ;  al- 
though,  as  to  even  such  void  Sunday 
contracts,  where  services  in  intended 
compliance  with  such  contracts  are 
thereafter  rendered,  and  the  bene- 
fits thereof  accepted,  a  recovery 
may  nevertheless  be  had  for  their 
reasonable  value  (Thomas  v.  Hatch, 
53  Wis.  296,  10  N.  W.  393,  where 
pleadings  were  allowed  to  be  amend- 
ed on  the  trial  to  change  the  cause 
of  action  from  the  express  contract 
made  on  Sunday  to  one  on  implied 
contract;  King  v.  Graef,  136  Wis. 
548,  20  L.R.A.(N.S.)  86,  128  Am. 
St.  Rep.  1101,  117  N.  W.  1058,  sale 
of  personal  property  made  on  Sun- 
day and  delivery  on  secular  day; 
Wausau  Lumber  Co.  v.  Industrial 
Commission,  166  Wis.  204,  206,  164 
N.  W.  836, 15  N.  C.  C.  A.  446) . 

The  substance  of  the  old  English 
Statute  of  Frauds,  aimed  to  prevent 
perjury  and  the  establishing  of  un- 
just and  unfounded  claims  (Baum- 
garten  v.  Cohn,  141  Wis.  315,  124 
N.  W.  288,  18  Ann.  Cas.  1076 ;  Gif- 
ford  V.  Straub,  172  Wis.  396,  400, 
179  N.  W.  600)  relating  to  con- 
tracts, has  continuously  appeared  as 
a  part  of  our  statutory  law  since  at 
least  as  early  as  the  revision  of 
1849.  The  two  concerning  real  es- 
tate are:  Section  2302,  providing 
in  substance  that  no  estate  or  in- 
terest in  lands  (other  than  leases 
not  over  one  year)  shall  be  created, 
etc.,  unless  by  act  or  operation  of 
law,  or  by  deed  or  conveyance  in 
writing;  and  §  2304,  which  makes 
void  every  contract  for  leasing  of 
real  estate  for  a  longer  period  than 
one  year,  or  for  the  sale  of  any  lands 
or  interest  therein  unless  the  con- 
tract or  memorandum  thereof,  ex- 
pressing the  consideration,  is  in 
writing  and  properly  subscribed. 

As  to  contracts  relating  to  person- 
al property  and  services,  §  2307  de- 
clares void  every  agreement  that,  by 
its  terms,  is  not  to  be  performed 
within  one  year  from  the  making 
thereof  unless  expressed  in  writing, 
etc.  That  the  latter  two  of  these 
sections  contain  the  word  "void,'* 
while  such  word  does  not  appear  in 
§  2302,  Stat,  supra,  makes  no  mate- 


rial difference  in  the  consideration 
of  the  question  here  presented. 

The  new  statute  (§  2305m)  now 
before  us  is  no  more  drastic  or  em- 
phatic as  to  the  necessity  of  a  writ- 
ing and  the  effect  of  the  failure 
thereof  than  is  the  language  of  the 
other  provisions  of  the  Statute  of 
Frauds  above  mentioned.  As  to 
each  of  such  earlier  provisions  of 
the  Statute  of  Frauds,  it  has  uni- 
formly and  consistently  been  held 
that,  even  though  a  party  may 
bring  his  action  to  recover,  basing  it 
in  the  first  instance  upon  a  contract 
which  must  be  declared  void  by  rea- 
son of  such  statutes,  he  may  never- 
theless be  permitted,  upon  proper 
pleading,  to  disregard  and  hold  as^ 
naught  such  express  contract  and 
recover  the  reasonable  value  thereof 
upon  an  implied  contract  to  pay  for 
the  same  subject-matter  as  that  in- 
cluded and  covered  by  the  express 
contract.  The  fact  that  the  parties 
did  enter  into  the  undertaking  in 
supposed  compliance  with  such  ex- 
press contract  is  not  a  bar  to  the 
right  to  recover  under  such  implied 
contract. 

Such  is  the  effect  of  the  following 
and  other  cases :  Clark  v.  Davidson,. 
53  Wis.  317,  10  N.  W.  384,  one  tak- 
ing possession  of  a  farm  under  a 
parol  agreement  void  under  §  3202, 
Stat,  supra,  and  performing  labor 
thereon,  may  recover  quantum  mer- 
uit.   53  Wis.  323. 

That  services  are  rendered  un- 
der an  oral  promise  to  devise  and 
bequeath  real  and  personal  prop- 
erty as  compensation  for  such  serv- 
ices, being  void  under  §  2304, 
Stat.,  •  as  to  the  real  estate,  and 
which,  being  indivisible,  and  void 
in  part,  fails  wholly,  does  not  pre- 
vent the  right  of  the  person  ren- 
dering such  services  to  recover 
therefor  quantum  meruit.  Among 
the  many  cases  so  holding  are  the 
following:  Ellis  v.  Cary,  74  Wis. 
176,  4  L.R.A.  55,  17  Am.  St.  Rep. 
125,  42  N.  W.  252 ;  Kessler's  Estate, 
87  Wis.  660,  667,  41  Am.  St.  Rep. 
74,  59  N.  W.  129 ;  Martin  v.  Martin, 
108  Wis.  284,  81  Am.  St.-  Rep.  895, 
84  N.  W.  439 ;  Loper  v.  Sheldon,  120 
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Wis.  26,  82,  97  N.  W.  524 ;  Taylor  v. 
Thieman,  132  Wis.  38,  45,  122  Am. 
St.  Rep.  943,  111  N.  W.  229;  Laugh- 
nan  V.  Laughnan,  165  Wis.  348,  162 
N.  W.  169;  Nelson  v.  Christensen, 
169  Wis.  373, 172  N.  W.  741. 

In  Koch  V.  Williams,  82  Wis.  186, 
191,  52  N.  W.  257,  the  same  rule 
was  recognized  in  an  action  for 
architect's  services  rendered  under 
an  express  contract  to  pay  therefor 
by  the  conveyance  of  land,  which 
defendant  offered  to  do,  yet  never- 
theless the  plaintiffs  were  permitted 
to  disregard  the  express  contract 
and  to  recover  on  quantum  meruit 
as  the  inevitable  result  from  holding 
the  contract  void ;  this  court  in  that 
case  adopting  what  was  said  in  Salb 
v.  Campbell,  65  Wis.  405,  27  N.  W. 
45,  that  the  parties  in  such  a  situa- 
tion stand  as  though  no  contract  ex- 
isted between  them.  In  Seifert  v. 
Mueller,  156  Wis.  629,  146  N.  W. 
787,  a  similar  result  was  reached  as 
in  Koch  v.  Williams,  supra,  the  ex- 
press agreement  being  for  services 
of  a  real  estate  broker,  as  in  this 
case.  Draheim  v.  Evison,  112  Wis. 
27,  87  N.  W.  795,  an  oral  contract 
for  labor  on  a  farm,  void  under  § 
2307,  Stat.,  being  for  a  period  longer 
than  one  year,  yet  for  the  services 
rendered  recovery  might  be  had  up- 
on quantum  meruit.  In  Cohen  v. 
Stein,  61  Wis.  508, 21  N.  W.  514,  the 
express  contract  was  for  services  of 
husband  and  wife  for  more  than  a 
year,  and  void  under  §  2307,  still  re- 
covery was  permitted  on  quantum 
meruit.  To  the  same  effect.  Chase 
V.  Hinckley,  126  Wis.  79,  2  L.R.A. 
(N.S.)  738,  110  Am.  St.  Rep.  896, 
105  N.  W.  230,  5  Ann.  Cas.  328. 

It  is,  of  course,  necessary  in  all 
such    situations    that    the    matter 

should  be  presented 
nlc^Mu'-  properly  by  plead- 

^IVtVZ  mernit.  I^gs,    either    orig- 

mally,  or  by  amend- 
ment; otherwise  the  party  must 
stand  or  fall  on  his  express  contract. 
Pearson  v.  Kelly,  122  Wis.  660,  100 
N.  W.  1064 ;  Manning  v.  School  Dist. 
124  Wis.  84,  104,  102  N.  W.  356; 
Gist  V.  Johnson-Carey  Co.  158  Wis. 
188,  203,  147  N.  W.  1079,  Ann.  Cas. 


1916E,  460.  We  can  see  no  logical 
basis  for  applying  a  different  rule 
of  construction  for  this  new  provi- 
sion from  that  long  given  to  the  old- 
er statutes,  or  why  the  term  "void" 
should  be  more  far-reaching  when 
inserted  in  the  modem  than  when 
used  in  the  older  statutes. 

The  former  statutes  have  been 
consistently  held  to  affect  only  the 
express,  and  not  the  implied,  con- 
tract. That  has  been  left  as  at  com- 
mon law,  and  practically  unim- 
paired, and  no  change  has  been 
made  by  legislative  declaration  to 
the  contrary  in  all  these  years  of 
repeated  judicial  interpretations  of 
these  provisions  of  the  Statutes  of 
Frauds.  The  new  provision  is  to  ef- 
fect the  same  general  purpose,  is 
embedded  in  the  same  surroundings 
as  are  its  elder  sisters,  and  should 
receive  similar  treatment.  There  is 
no  more  nullification  of  the  new  by 
the  present  holding  than  of  the  old- 
er statutes  by  the  former  rulings  of 
that  court  as  cited  supra. 

We  hold,  therefore,  that  §  2305m, 
Stat.,  makes  void  the  express  con- 
tract only,  and  that  the  right  to  re- 
cover, under  the  proper  state  of 
facts,  quantum  meruit,  upon  the  im- 
plied promise  to  pay  for  such  serv- 
ices rendered,  the  benefits  whereof 
are  accepted,  has  not  been  legislated 
out  of  existence.  It  follows  there- 
from that  the  demurrer  to  the  com- 
plaint, so  far  as  it  stated  a  cause  of 
action  upon  quantum  meruit,  should 
have  been  overruled. 

Judgment  reversed  and  the  cause 
remanded,  with  directions  to  over- 
rule the  demurrer  to  the  plaintiff's 
complaint. 

Owen,  J,,  dissenting  (October  19, 
1921)  : 

There  is  no  more  fundamental 
rule  than  that,  in  the  construction 
of  a  statute,  the  intention  of  the  leg- 
islature in  enacting  it  should  be  giv- 
en effect.  In  ascertaining  the  intent 
of  the  legislature  ''the  court  can  and 
should  consider  the  'surrounding 
circumstances,  the  existing  condi- 
tion of  things,  the  evils  to  be  remed- 
ied, the  objects  to  be  attained/  .  .  . 
'look  at  the  whole  and  every  part 
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of  the  statute  and  the  apparent  in- 
tention, derived  from  the  whole,  to 
its  subject-matter,  to  its  effects  and 
consequences,  and  to  the  reason  and 
spirit,  and  thus  ascertain  the  true 
meaning  of  the  legislature.' ''  State 
ex  rel.  McGrael  v.  Phelps,  144  Wis. 
1, 9,  35  L.R.A.(N.S.)  353, 128  N.  W. 
1044. 

Section  2305m,  Stat.,  has  been  be- 
fore this  court  on  two  prior  occa- 
sions. Gifford  V.  Straub,  172  Wis. 
396, 179  N.  W.  600 ;  Brown  v.  Marty, 
172  Wis.  411,  179  N.  W.  602.  No- 
doubt  was  then  entertained  concern- 
ing the  object  and  purpose  of  the 
legislature  in  enacting  the  statute. 
In  the  former  case  it  was  said: 
^*The  statute  was  doubtless  enacted 
for  reasons  similar  to  those  which 
led  to  the  enactment  of  the  Statute 
of  Frauds.  It  was  to  prevent  frauds 
and  perjuries.  Its  enforcement  will 
sometimes  protect  brokers  who  have 
rendered  valuable  services  too  little 
appreciated.  More  often  it  will  pro- 
tect owners  from  unfounded  claims. 
It  will  tend  to  prevent  the  flood  of 
litigation  arising  out  of  misunder- 
standings between  well-meaning 
persons.'* 

It  is  notorious  that  claims  made 
by  real  estate  brokers  against  own- 
ers of  property  for  commissions 
arising  from  the  sale  of  land,  which 
claims  were  often  founded  upon 
mere  casual  conversations  the  own- 
ers did  not  understand  to  amount 
to  a  contract,  have  been  a  most 
fruitful  source  of  litigation.  It  was 
for  the  purpose  of  suppressing  liti- 
gation of  this  kind  that  the  legisla- 
tion was  enacted.  The  construction 
placed  by  the  court  upon  §  2305m 
again  opens  the  floodgates  for  such 
litigation,  and  leaves  the  matter 
worse  than  if  no  legislation  had 
been  enacted. 


Previous  to  the  enactment  of  the 
statute  the  owner  could  at  least  lim- 
it his  liability  by  an  oral  contract. 
This  he  cannot  now  do.  Although 
the  oral  contract  be  held  void,  nev- 
ertheless the  broker  may  bring  ac- 
tion to  recover  for  the  reasonable 
value  of  his  services.  By  virtue  of 
the  construction  placed  upon  it  by 
the  decision  in  this  case,  the  legis- 
lative purpose  in  enacting  the  stat- 
ute is  defeated,  and  its  effort  to 
suppress  actions  of  this  kind  is  ren- 
dered  entirely  futile.  I  contend 
that,  where  the  purpose  of  the  legis- 
lature in  enacting  a  statute  is  so 
plain  as  to  have  received  aflirmative 
expression  in  the  decisions  of  this 
court,  no  rule  of  construction,  no 
precedent  of  prior  judicisd  decision, 
should  be  held  sufiiciently  potent  to 
prevent  a  construction  which  will 
give  effect  to  the  plain  legislative 
intent.  I  have  supposed  that  the 
ofiice  of  accepted  rules  for  the  con- 
struction of  statutes  was  to  enable 
the  court  to  discover  and  give  effect 
to  the  legislative  intent,  and  that  all 
rules  must  be  subordinated  to  the 
dominating  rule  that  statutes  must 
be  construed  so  as  to  effectuate  the 
legislative  purpose.  It  seems  clear 
to  my  mind  that  this  has  not  been 
done  in  the  instant  case.  I  think  it 
was  the  purpose  of  the  legislature  to 
prohibit  any  recovery  of  broker's 
commissions  for  the  sale  of  real  es- 
tate unless  the  right  to  that  commis- 
sion should  be  established  by  a  writ- 
ten contract.  I  think  the  trial  court 
was  right,  and  that  the  judgment 
should  be  affirmed. 

I  am  authorized  to  state  that  Mr. 
Justice  Rosenberry  and  Mr.  Justice 
Jones  concur  in  this  dissenting  opin- 
ion. 


ANNOTATION. 

Right  to  recover  on  <iuantam  meruit  for  broker's 
real  estate  vrhere  contract  was  not  in  writing, 
relation  to  brokers* 


in  bajfing  or  selling 
required  by  statute  in 


A  breker  cannot  recover  for  his 
services  in  buying  or  selling  real 
estate  upoa  a  quantum  meruit  where 


his  contract  was  not  in  writing,  when 
that  is  required  by  the  statute  in  rela- 
tion to  brokers. 
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California.  —  McCarthy  v.  Loupe 
(1882)  62  Cal.  299;  Myres  v.  Surryhne 
(1885)  67  Cal.  657,  8  Pac.  523 
(services  in  exchanging  real  estate 
Schuller  v.  Farquarson  (1885)  —  Cal. 
— ,  6  Pac.  86;  McPhail  v.  Buell  (1890) 
87  Cal.  115,  25  Pac.  266;  Jamison  v. 
Hyde  (1903)  141  Cal.  109,  74  Pac.  695; 
Kleinsorge  v.  Liness  (1911)  17  Cal. 
App.  534,  120  Pac.  444;  Proulx  v. 
Sacramento  Valley  Land  Co.  (1912)  19 
Cal.  App.  529,  126  Pac.  509;  Holland 
V.  Flash  (1912)  20  Cal.  App.  686,  130 
Pac.  32. 

Idaho.  —  Weatherhead  v.  Cooney 
(1919)   32  Idaho,  127,  180  Pac.  760. 

Indiana* — ^Zimmerman  v.  Zehendner 
(1904)  164  Ind.  466,  73  N.  E.  920,  3 
Ann.  Cas.  655;  Selvage  v.  Talbott 
(1911)  175  Ind.  648,  33  L.R.A.(N.S.) 
973,  95  N.  E.  114,  Ann.  Cas.  1913C, 
724;  Fullenwider  v.  Goben  (1911) 
176  Ind.  312,  95  N.  E.  1010;  Beahler 
V.  Clark  (1903)  32  Ind.  App.  222,  68 
N.  E.  613;  Peters  v.  Martin  (1918)  69 
.Ind.  App.  436,  122  N.  E.  16. 

Michigan. — Paul  v.  Graham  (1916) 
193  Mich.  447,  160  N.  W.  616 ;  Slocum 
V.  Smith  (1917)  195  Mich.  281,  161 
N.  W.  830  (services  to  purchaser) ; 
Smith  V.  Starke  (1917)  196  Mich.  311, 
162  N.  W.  998  (services  rendered  to 
another  broker). 

Nebraska.  —  Blair  v.  Austin  (1904) 
71  Neb.  401,  98  N.  W.  1040; 
Rodenbrock  v.  Gress  (1905)  74  Neb. 
409,  104  N.  W.  758 ;  Barney  v.  Lasbury 

(1906)  76  Neb.  701,  107  N.  W.  989. 
See  also  Smith  v.  Aultz  (1907)  78  Neb. 
453, 110  N.  W.  1015;  Nelson  v.  Webster 
(1909)  83  Neb.  169,  119  N.  W.  256. 

New  Jersey.  —  Leimbach  v.  Regner 
(1904)  70  N.  J.  L.  608,  57  Atl.  138; 
Goldstein  v.  Scott  (1902)  76  App.  Div. 
78,  78  N.  Y.  Supp.  736  (so  holding  as 
to  services  for  exchanging  property 
when  the  employment  was  made  in 
New  Jersey). 

Oregon.  —  See  Lueddemann  v. 
Rudolf  (1916)  79  Or.  249,  154  Pac. 
116,  155  Pac.  172. 

Utah.  —  Watson  v.  Odell  (1921)  — 
Utah,  — ,  —  A.L.R.  — ,  198  Pac.  772. 
See  also  Case  v.  Ralph  (1920)  —  Utah, 
— ,  188  Pac.  640. 

Washington.    —    Keith    v.    Smith 

(1907)  46  Wash.  131,  89  Pac.  473,  13 


Ann.  Cas.  975  (buying);  Gushing  v.^ 
Monarch  Timber  Co.  (1913)  75  Wash. 
678,  135  Pac.  660,  Ann.  Cas.  19140^ 
1239.  See  also  Briggs  v.  Bounds  (1908) 
48  Wash.  579,  94  Pac.  101. 

It  will  be  observed  that  the  reported 
case  (Seipert  v.  Dirk,  ante,  885),  in 
holding  the  contrary  to  the  foregoing 
proposition,  cites  no  directly  support- 
ing authority.  It  appears  from  the 
report  of  that  case  that  the  Wisconsin 
statute  is  fully  as  strong  as  those 
under  which  the  other  cases  herein 
cited  were  decided,  and  which  are 
hereafter  set  out. 

In  Lueddemann  v.  Rudolf  (1916)  79 
Or.  249,  154  Pac.  116,  155  Pac.  172, 
supra,  the  court,  referring  to  the 
Oregon  statute,  said:  "The  deduction 
is  that  in  Oregon,  under  the  present 
state  of  the  law,  there  can  be  no 
implied  contract  to  pay  a  commission 
to  a  real  estate  broker." 

Another  California  case  sometimes 
cited  as  sustaining  the  first  proposi- 
tion is  McGeary  v.  Satchwell  (1900) 
129  Cal.  389,  62  Pac,  58,  where  the 
report  does  not  show  whether  the 
question  of  quantum  meruit  was 
present. 

Statntei. 

The  foregoing  decisions  other  than 
the  reported  case   (Seifert  v.  Dirk) 
were     made     under     the     following 
statutes : 

—  California. 

"An  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase 
or  sell  real  estate  for  compensation  or 
a  commission"  is  "invalid  unless  the 
same  or  some  note  or  memorandum 
thereof  be  in  writing  and  subscribed 
by  the  party  to  be  charged,  or  by  his 
agent." 


—  Idaho. 

"No  contract  for  the  payment  of 
any  sum  of  money  or  thing  of  value, 
as  and  for  a  commission  or  reward 
for  the  finding  or  procuring  by  one 
person  of  a  purchaser  of  real  estate 
of  another,  including  mining  or  miji- 
eral  claims,  shall  be  valid  unless  the 
same  shall  be  in  writing,  signed  by 
the  owner  of  such  real  estate  or  min- 
ing or  mineral  claim,  or  his   legale 
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^appointed,  and  duly  qualified  repre- 
sentative.'' 

'— Indiana. 

•*That  no  contract  for  the  payment 
of  any  sum  of  money  or  thing  of  value, 
as  and  for  a  commission  or  reward 
for  the  finding  or  procuring,  by  one 
person,  of  a  purchaser  for  the  real 
«[^ate  of  another,  shall  be  valid  unless 
the  same  shall  be  in  writing,  signed 
by  the  owner  of  such  real  estate  or 
his  legally  appointed  and  duly  quali- 
fied representative." 

—  Mioliigan. 

In  Michigan,  by  amendment  to  the 
Statute  of  Frauds,  the  following  sub- 
division was  added  to  the  agreements 
stated  to  be  void  if  not  in  writing, 
-etc.,  viz, :  "Every  agreement,  promise, 
or  contract  to  pay  any  commission 
for  or  upon  the  sale  of  any  interest 
in  real  estate." 


'-^  Hebratlca. 

"Every  contract  for  the  sale  of 
lands,  between  the  owner  thereof  and 
any  broker  or  agent  employed  to  sell 
the  same,  shall  be  void,  unless  the 
•contract  is  in  writing  and  subscribed 
by  the  owner  of  the  land  and  the 
broker  or  agent,  and  such  contract 
shall  describe  the  land  to  be  sold,  and 
aet  forth  the  compensation  to  be 
allowed  by  the  owner  in  case  of  sale 
by  the  broker  or  agent." 

^—  Nexr  Jersey. 

"That  no  broker  or  real  estate 
agent,  selling  or  exchanging  land  for 
or  on  account  of  the  owner,  shall  be 
entitled  to  any  commission  for  the 
aale  or  exchange  of  any  real  estate, 
unless  the  authority  for  selling  or 
•exchanging  such  land  is  in  writing, 
and  signed  by  the  owner  or  his 
authorized  agent,  and  the  rate  of  com- 
mission on  the  dollar  shall  have 
been  stated  in  such  authority."  (In 
Lcimbach  v.  Regner  (1904)  70  N.  J. 
L.  609,  57  Atl.  138,  supra,  there  appear 
to  be  clerical  errors  in  the  statute 
as  quoted  by  the  court.) 

^-  Oreeon. 

"In  the  following  cases  the  agree- 
ment is  void  unless  the  same  or  some 
note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing 


and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized 
agent;  evidence,  therefore,  of  the 
agreement  shall  not  be  received  other 
than  the  writing,  or  secondary  evi- 
dence of  its  contents,  in  the  cases  pre- 
scribed by  law.  ...  8.  An  agree- 
ment entered  into  subsequent  to  the 
taking  effect  of  this  act,  authorizing  or 
employing  an  agent  or  broker  to  sell 
or  purchase  real  estate  for  compensa- 
tion or  a  commission." 

—  Utali. 

"In  the  following  cases  every  agree- 
ment shall  be  void,  unless  such  agree- 
ment or  some  note  or  memorandum 
thereof  be  in  writing  and  subscribed 
by  the  party  to  be  charged  therewith: 
...  (5)  Every  agreement  author- 
izing or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for 
compensation  or  a  commission." 

^  Washington. 

"In  the  following  cases,  specified  in 
this  section,  any  agreement,  contract 
and  promise  shall  be  void,  unless  such 
agreement,  contract  or  promise,  or 
some  note  or  memorandum  thereof,  be 
in  writing,  and  signed  by  the  party  to 
be  charged  th^ewith,  or  by  some 
person  thereunto  by  him  lawfully  au- 
thorized, that  is  to  say  ...  (5)  An 
agreement  authorizing  or  employ- 
ing an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation 
or  a  commission." 

In  view  of  the  form  of  the 
Michigan  statute  supra,  it  may  be 
noted  that  the  rule  was  applied  in  case 
of  one  claiming  as  broker  of  the  pur- 
chaser in  Slocum  v.  Smith  (1917)  195 
Mich.  281,  161  N.  W.  830,  supra. 

And  in  Smith  v.  Starke  (1917)  196 
Mich.  311, 162  N.  W.  998,  supra,  where 
it  was  held  that,  under  the  Michigan 
statute,  no  recovery  could  be  had  on  a 
quantum  meruit  by  one  broker  for  pro- 
viding a  customer  to  another  broker, 
the  court  said:  "Several  of  the  other 
states  of  the  Union  have  passed  acts 
of  similar  purport,  but  of  limited 
application,  applying  only  to  contracts 
between  owner  and  agent.  In  passing 
the  act  in  question  the  legislature 
omitted  the  words  of  limitation  found 
in  the   acts   of   some   of  our  sister 
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states.  Without  qualification,  it 
declared  void  'every  agreement  .  .  . 
to  pay  any  commission.'  The  legis- 
lature having  failed  to  use  the  words 
of  limitation,  we  cannot  add  them  by 
judicial  construction.'' 

Judioial  ezplanationf. 

In  referring  to  the  addition  to  the 
California  Statute  of  Frauds  making 
the  change  in  question,  the  court 
said:  "As  all  the  authorities  declare, 
the  change  thus  made  was  to  'prevent 
the  assertion  of  false  claims  for  com« 
pensation  by  brokers  and  agents 
against  owners  of  real  estate,  which 
could  be  done  with  facility  under  the 
former  rule.'  This  being  the  object 
of  the  amendment  or  addition,  it  is 
obvious  that  it  would  signally  fail  of 
the  accomplishment  of  such  purpose 
if,  after  all,  the  broker  could  prove 
his  employment  by  parol  in  the  ab- 
sence of  a  writing  evidencing  his 
employment."  Kleinsorge  v.  Liness 
(1911)  17  Cal.  App.  584,  120  Pac.  444.. 

"The  reasons  which  impelled  the 
legislature  to  pass  that  act  are  known 
to  the  courts  and  the  profession 
generally.  Innumerable  suits  were 
being  instituted,  from  time  to  time, 
by  agents  and  brokers,  after  the 
owners  of  land  had  sold  the  same, 
claiming  a  commission,  on  the  ground 
that  they  had  been  instrumental  in 
securing  the  purchaser;  and,  in  many 
cases,  owners  of  land  were  compelled 
to  pay  double  commission  on  account 
of  such  claims.  In  order  to  prevent 
such  disputes  and  protect  property 
owners  under  just  such  cases  as  the 
one  we  are  now  considering,  the  legis- 
lature passed  the  act."  Barney  v. 
Lasbury  (1906)  76  Neb.  701,  107 
N.  W.  989,  quoting  from  Covey  v. 
Henry  (1904)  71  Neb.  118,  98  N.  W. 
434. 

In  Selvage  v.  Talbott  (1911)  175  Ind. 
648,  33  L.R.A.(N.S.)  973,  95  N.  E.  114, 
Ann.  Cas.  1913C,  724,  supra,  the  court 
said :  "It  is  a  matter  of  common  knowl- 
edge that  before  the  enactment  of  this 
statute  numerous  suits  were  being 
instituted  from  time  to  time  by  agents 
and  brokers  who  claimed  conmiissions 
on  sales  of  land,  on  the  ground  that 
they  had  been  instrumental  in  procur- 
ing purchasers,  and  these  claims  were 


often  resisted  by  the  defendant,  be* 
cause,  as  alleged,  there  was  absolutely 
no  basis  for  them.  On  the  other  hands, 
brokers  and  agents  complained  that 
owners,  when  sales  were  once  effected 
by  the  agents,  often  after  an  expendi- 
ture of  great  effort,  were  given  to 
repudiating  their  honest  obligations. 
An  examination  of  court  records  will 
reveal  the  contradictory  testimony  of 
the  interested  parties  in  such  cases, 
and  show  the  extreme  difficulty  im- 
posed on  courts  and  juries  in  ascer- 
taining the  truth.  No  doubt  the 
principal  motive  which  actuated  the 
members  of  the  general  assembly  in 
enacting  the  statute  was  to  put  an  end 
to  such  disputes,  and  prevent  fraud 
and  perjury,  aiid  we  believe  the 
enactment  is  well  within  the  police 
powers  of  the  state." 

In  Weatherhead  v.  Cooney  (1919) 
82  Idaho,  127,  180  Pac.  760,  supra,  the 
court  said:  "Though  we  recognize 
the  distinction  between  void  and  void- 
able contracts,  we  are  nevertheless 
unable  to  see  why  recognition  of  the 
right  to  recover  under  the  oral  con- 
tract alleged  herein,  or  under  a 
quantum  meruit  for  the  reasonable 
value  of  services  rendered  by  the 
appellant  herein,  would  not  completely 
abrogate  the  statute." 

In  Leimbach  v.  Regner  (1904)  70 
N.  J.  L.  608,  57  Atl.  138,  supra,  the 
court  said:  "The  plaintiff,  however, 
claims  to  recover  on  a  quantum 
meruit.  This  is  a  mere  attempt  in  this 
case  to  evade  the  statute." 

"To  permit  a  recovery  upon  the 
quantum  meruit  or  upon  an  implied 
contract  would  be  to  defeat  the  pur- 
pose of  the  statute,  and  supply  by 
implication  a  contract  which  the 
statute  expressly  says  may  only  be 
proven  by  written  evidence."  Cushing 
V.  Monarch  Timber  Co.  (1913)  75 
Wash.  678,  135  Pac.  660,  Ann.  Cas. 
1915C,  1239. 

In  Paul  V.  Graham  (1916)  193  Mich. 
447,  160  N.  W.  616,  the  court  said, 
referring  to  the  amendment  to  the 
Michigan  statute:  "It  has  been  the 
rule  of  this  court  to  permit  recoveries 
for  services  actually  performed  under 
contracts  void  under  the  Statute  of 
Frauds,  either  at  the  contract  price  or 
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under  a  quantum  meruit.  ...  If 
this  rule  is  to  be  made  applicable  to 
this  section  of  the  Statute  of  Frauds, 
it  would  practically  nullify  the  effect 
of  the  statute.  Demands  for  com- 
missions by  real  estate  brokers  are 
not  usually  made  or  pressed  until  the 
contract  is  performed.  This  being  so, 
a  recovery  could  be  had,  in  nearly 
every  instance,  either  at  the  contract 
price  or  under  the  quantum  meruit. 
In  order  to  give  the  act  the  effect 
which  the  legislature  evidently  in- 
tended it  should  have,  we  have  decided 
to  hold  that  no  recovery  can  be  had 
under  this  action  unless  the  agreement 
therefor  is  in  writing.  This  is  in 
accord  with  the  holding  of  other 
courts  which  have  construed  similar 
statutes." 

In  Blair  v.  Austin  (1904)  71  Neb. 
401,  98  N.  W.  1040,  the  court  made  a 
distinction  between  contracts  of  this 
character  and  contracts  not  to  be  per- 
formed within  a  year,  and  said:  "In 
the  case  of  an  agreement  for  services, 
void  because  not  to  be  performed 
within  a  year,  a  recovery  for  services 
rendered  is  in  no  way  interfered  with 
by  the  statute.  The  latter  does  not 
make  an  agreement  to  do  that  partic- 
ular work  void  unless  in  writing. 
Consequently,  the  Statute  of  Frauds 
is  not  in  any  way  inimical  to  a 
recovery  on  the  implied  contract  for 
the  work  actually  done.  On  the  con- 
trary, such  a  right  is  one  of  the  results 
of  doing  completely  away  with  the 
void  oral  agreement.  The  statute  now 
under  consideration,  however,  pro- 
vides that  any  agreement  for  the  per- 
formance of  services  as  a  real  estate 
broker  shall  be  void  unless  in  writing. 
Is  it  not  as  applicable  to  an  implied 
agreement  as  to  any  other?" 

In  Nebraska,  it  was  at  one  time 
claimed  that  the  court  would  allow  a 
recovery  for  the  value  of  time  spent; 
this  claim  was  grounded  on  the 
passage  in  the  opinion  in  Blair  v. 
Austin  (Neb.)  supra,  where  the  court 
said,  referring  to  the  brokers:  "If 
they  have  incurred  expenses  in  the 
transaction  at  defendant's  request, 
and  which  have  redounded  to  his 
benefit,  they  could  doubtless  recover 
tor  it  as  n^oney  laid  out  and  expended 


for  his  benefit  and  at  Ms  request.  If 
they  had  shown  an  absolute  loss  of 
time  which  could  and  would  have  been 
valuably  employed,  except  for  its  use 
at  defendant's  request,  upon  his  em- 
ployment, they  could  probably  recover 
for  that  as  time  devoted  to  defendant's 
profit  at  his  request;  biit  for 
services  as  a  broker  in  selling  land, 
reckoned  in  percentage  as  commission, 
a  written  contract  seems  to  be  neces- 
sary under  this  statute."  But  in 
Barney  v.  Lasbury  (1906)  76  Neb.  701, 
107  N.  W.  989,  supra,  the  court,  in 
refusing  a  recovery  for  the  value  of 
time  spent  or  lost,  explains  the  above 
question  as  follows:  "What  is  there 
meant  is  not  that  there  could  be  a 
recovery  for  the  loss  of  time  expended 
in  attempting  to  carry  out  the  verbal 
contract  by  the  broker,  but  that  there 
might  be  a  recovery  for  the  time  or 
money  expended  in  accordance  with 
specific  directions  of  the  owner  of  the 
land;  as,  for  example,  where  the 
owner  of  the  land  specifically  re- 
quests the  broker  to  procure  an  ab- 
stract, advertise  the  land  for  sale, 
show  it  to  a  prospective  purchaser, 
or  the  like.  There  is  no  doubt  a 
recovery  could  be  had  for  the  time  and 
money  expended  in  carrying  out  such 
specific  directions.  But  to  hold  that 
there  could  be  a  recovery  for  the  time 
expended  by  the  broker,  generally,  in 
attempting  to  bring  about  a  sale  of 
real  estate  in  pursuance  of  a  verbal 
contract  between  himself  and  the 
owner,  would  be  to  open  the  door  to 
the  very  abuses  the  statute  was 
enacted  to  prevent,  and  defeat  its 
manifest  purpose." 

Mifoellaneoiu. 

In  view  of  the  reference  in  the 
majority  opinion  in  the  reported  case 
(Seipe»t  v.  Dirk,  ante,  885)  to  Tay- 
lor V.  Peterson  (1915)  76  Or.  77,  147 
Pac.  520,  it  may  be  said  that  in  the 
Taylor  Case  the  court  took  the  view 
that  the  evidence  was  not  sufficient  to 
present  the  question  of  quantum 
meruit. 

For  a  peculiar  case  held  not  to  be 
within  the  prohibition  of  the  New 
Jersey  statute,  see  State,  Griffith, 
Prosecutrix,  v.  Daly  (1894)  56  N.  J.  L. 
466,  29  Atl.  169.  B.  B.  B. 


«96  AMERICAN  LAW  REPORTS.  ANNOTATED.  [17  A.LJt. 

C.  C.  BENTLEY,  by  Next  Friend,  Plff.  in  Err., 

V. 

BESSIE  BENTLEY. 

Qeorgia  Supreme  Court— JatMiary  10,  1020. 
(149  Ga.  707,  102  S.  E.  21.) 

Divorce  —  right  of  infant  wife  to  sue  —  guardian  ad  litem. 

1.  An  infant  wife,  of  sufficient  age  to  enter  into  a  marriage  contract 
under  the  statute  of  this  state,  may  maintain  an  action  to  dissolve  the 
marriage  relation  for  any  of  the  causes  authorized  by  the  laws  of  this 
state.  She  may  also,  pending  such  suit,  maintain  an  action  for  alimony. 
It  necessarily  follows  that  such  a  case  may  proceed  against  the  husband 
while  he  is  still  a  minor,  without  the  appointment  of  a  guardian  ad  litem. 
.     ISee  note  on  this  question  beginning  on  page  900.] 

«— award  of  alimony. 

2.  The  trial  judge  did  not  abuse  his 
discretion  in  awarding  the  wife  tem- 
porary alimony  and  attorneys'  fees. 

Headnotes  by  HniL,  J. 

(Gilbert  and  Atkinson,  JJ.,  dissent) 


Error  to  the  Superior  Court  for  Coffee  County  (Sununerall,  J.)  to 
review  a  judgment  denying  a  motion  for  appointment  of  a  guardian  ad 
litem,  and  an  order  allowing  alimony  and  attorneys'  fees,  in  a  suit  brought 
for  divorce  and  alimony.    Affirmed. 

Statement  by  Hill,  J. :  alimony  and  attorneys'  fees,  on  the 

Mrs.  Bentley  brought  suit  for  di-  ground  that  the  defendant  was  not 

vorce  and   alimony;     Service  was  properly  before  the  court,  and  that 

made  on  the  defendant  personally,  it  was   impossible  for  him  to  be 

The  parties  consented  to  the  fixing  properly  before  the  court  without 

of  a  time  for  a  hearing.    When  it  the  appointment  and  qualification  of 

<^ame  on,  a  motion  made  by  the  de-  a  guardian  ad  litem  and  service  of 

fendant  to  continue  was  overruled;  the  suit  upon  him,  as  provided  by 

and,  while  the  bill  of  exceptions  con-  Civil  Code,  §  5565. 

tains  an  assignment  of  error  based  .,             »»  t^      u  «.  wii-    u 

on  this  action,  it  is  expressly  aban-  for^Stiff^n^r*  *  ^•""*«^**"' 

doned  in  the  brief     No  pleadings  %SeJ^^^^^^^^^                    a  minor   of 

were  filed  by  the  defendant,  but  the  .  nineteen  years,  could  not  properly  be 

evidence  on  the  hearmg  developed  brought  before  the  court  and  a  decree 

the  fact  that  he  was  only  nineteen  of  alimony  rendered  against  him,  in 

years  old.     His  counsel  thereupon  the  absence  of  the  appointment  and 

moved  the  court  to  suspend  the  hear-  qualification  of  a  guardian  ad  litem 

ing  and  to  appoint  a  guardian  ad  for  him. 

litem  to  represent  the  interests  of  1  Bl.  Com.  chap.  17 ;  Harvey  v.  Cub- 

the  minor  defendant.    This  motion  hedge,  75  Ga.  792;  22  Cyc.  634;  Mary- 

was  overruled,  and  an  order  was  }a^d  Casualty  Co.  v.  Lanham,  124  Ga. 

passed   requiring  the  payment  of  |5?.  53  S   E.  895;  Wood  v.  Wood,  2 

fPTnnorarv   alimonv  and    attompvs'  P^ige,  108;  Alexander  v.  Davis,  42  W. 

temporary  alimony  and  attorneys  y^  4^5  26  S.  E.  291;  Linn  v.  Collins, 

fees.     Error  is  assigned  upon  the  77  ^,  va.  592,  87  S.  E.  934,  Ann.  Caa. 

refusal  of  the  court  to  suspend  the  igisc,  86;  14  R.  C.  L.  283,  §  52;  Peak 

hearing  and  appoint  a  guardian  ad  v.  Shasted,  21  111.  137,  74  Am.  Dec.  83 ; 

litem,  and  upon  the  order  allowing  Thurston  v.  Tubbs,  250  IlL  540,  95  N. 
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£.  479,  Ann.  Cas.  1912B,  375;  Easton 
T.  Eaton,  112  Me.  106,  52  L..R.A.  (N.S.) 
799,  90  Atl.  977;  Farris  v.  Richards 
son,  6  Allen,  118,  83  Am.  Dec.  618; 
Johnson  v.  Waterhouse,  152  Mass.  585, 
11  L.R.A.  440,  23  Am.  St.  Rep.  858,  26 
N.  E.  234;  Lehew  v.  Brummell,  103 
Mo.  546,  11  L..R.A.  828,  23  Am.  St.  Rep. 
895,  15  S.  W.  765;  Long  v.  Mulford,  17 
Ohio  St.  484,  93  Am.  Dec.  638 ;  Roberts 
V.  Stanton,  2  Munf.  129,  5  Am.  Dec. 
463;  Joyce  v.  McAvoy,  89  Am.  Dec. 
186,  note;  Hinman  v.  Taylor,  2  Conn. 
357. 

Messrs.    Dickerson  4  Kelley  for  de- 
fendant in  error. 

Hill,  J.,  delivered  the  opinion  of 
the  court: 

1.  In  this  state,  **to  be  able  to  con- 
tract marriage,  a  person  must  be  of 
sound  mind;  if  a  male,  at  least 
seventeen  years  of  ag^,  and  if  a  fe- 
male, at  least  fourteen  years,"  and 
laboring  und^r  none  of  the  disabili- 
ties pointed  out  in  tiie  Civil  Code 
1910,  §  2931.  See  also  §§  8008, 4236, 
In  Besore  v.  Besore,  49  Ga.  378,  it 
was  held  that  an  infant  married 
woman  may  maintain  an  action  for 
divorce ;  and  the  decision  was  based 
upon  the  ground  that  if  the  wife  was 
of  sufficient  age  under  the  statute  to 
enter  into  a  marriage  contract,  there 
was  no  good  reason  why  she  could 
not  maintain  an  action  in  the 
courts  to  dissolve  the  marriage  re- 
lation. It  was  said  in  the  opinion 
that  marriage  contracts  and  settle- 
ments made  by  infants,  who  are  of 
lawful  age  to  marry,  are  as  binding 
as  if  made  by  adults,  citing  §  2692 
of  the  Code  then  in  force.  It  was 
further  said  that  if  such  marriage 
contracts  of  infant  females  were 
binding  upon  them,  they  would  be  as 
competent  to  maintain  an  action  to 
dissolve  the  marriage  contract  for 
any  of  the  causes  authorized  by  law 
as  an  adult  married  woman  would 
be.  See,  in  this  connection.  Civil 
Code  1910,  §  5524 ;  Hinkle  v.  Love- 
lace, 204  Mo.  208,  11  L.R.A.(N.S.) 
730,  120  Am.  St.  Rep.  698,  706,  102 
S.  W.  1015,  11  Ann.  Cas.  794.  If 
this  is  so  with  respect  to  a  minor 
plaintiff  who  brings  an  action  to 
dissolve  the  marriage  contract, 
it  would  seem  that  a  minor  defend- 

17  A.L.R.— 67. 


ant  could  be  Bued  and  defend  such 
suit  for  divorce  or  alimony  with- 
out the  necessity  for  a  guardian  ad 
litem  being  appoint-" 
ed  under  the  Civil  ^^infat?  wife  to 
Code  1910,  §  5565  i^-lffe'^**" 
If  this  were  not 
so,  the  will  of  the  guardian  ad 
litem  might  be  substituted  for  the 
will  of  the  party  defending  a 
divorce  or  alimony  suit.  The  de- 
fendant in  such  a  suit  is  the  only 
person  who  knows,  or  has  the 
option  of  deciding,  whether  or  not 
he^  desires  to  contest  the  divorce 
suit  or  to  pay  alimony  and  support 
his  wife ;  and  this  should  hot  be  left 
to  a  guardian  ad  litem  to  decide,  as 
it  would  be  contrary  to  public  policy 
to  permit  a  third  party  to.  decide 
whether  a  divorce  or  alimony  suit 
should  be  brought  or  defended. 
Section  5565  of  the  Civil  Code  mere- 
ly prescribes  how  Br  guardian  ad 
litem  shall  be  served  when  there  is 
a  necessity  for  the  appointment  of 
one.  In  Furr  v.  Bums,  124  Ga.  742, 
53  S.  E.  201,  it  was  said:  "Section 
4987  of  the  Civil  Code  merely  de- 
dares  the  mode  of  service  on  minors, 
not  when  it  is  necessary." 

In  addition  to  the  above  reasons, 
it  appears  in  the  present  case  that 
the  defendant  was  personally  served 
with  a  copy  of  the  proceedings 
brought  against  him,  and  that  in 
answer  to  the  -process  served  upon 
him  he  employed  counsel,  who  was 
present  at  the  trial  and  moved  for 
a  continuance  of  the  case,  but  such 
motion  and  the  showing  made  in 
connection  therewith  did  not  come 
up  to  the  requirements  of  the  law  in 
such  cases,  and  was  consequently 
overruled,  and  the  exception  to  such 
ruling  was  expressly  abandoned  in 
the  brief  of  the  plaintiff  in  error. 
Counsel  then  moved  that  a  guardian, 
ad  litem  be  appointed  for  the  defend- 
ant, which  motion  was  overruled; 
and,  after  a  hearing  on  the  merits 
of  the  application  for  temporary 
alimony,  the  court  awarded  tempo- 
rary alimony  and  attorneys'  fees. 
Under  such  circumstances  we  think 
that  the  judgment  should  not  be  re- 
versed because  a  guardian  ad  litem 
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was  not  appointed  for  the  defendant. 
It  would  be  illogical,  at  least,  to  say 
that  a  minor  plaintiff  can  bring  a 
suit  for  divorce  and  alimony  in  her 
own  name,  without  the  appointment 
of  a  next  friend  for  that  purpose, 
and  yet  hold  that  in  order  for  the 
defendant  in  such  case,  who  is  also 
a  minor  nineteen  years  old,  to  de- 
fend such  suit,  a  guardian  ad  litem 
should  be  appointed  to  represent 
him  at  the  trial  and  file  his  answer, 
etc.,  whether  he  assents  to  it  or  not. 
From  what  has  been  said,  and  on 
the  authorities  cited,  we  hold  that 
the  court  did  not  err  in  overruling 
the  motion  to  suspend  the  hearing 
of  the  case  until  a  guardian  ad  litem 

could  be  appointed 
to  represent  the 
minor  defendant  in 
the  hearing;  nor  did  the  trial  judge 
abuse  his  discretion  in  requiring  the 
defendant  to  pay  his  wife  the  sum  of 
$30  per  month  as  temporary  ali- 
mony, together  with  the  sum  of  $50 
as  counsel  fees. 
Judgment  affirmed. 

All  the  Justices  concur,  except 
Atkinson  and  GUbert,  JJ.,  dissent- 
ing. 

Gilbert,  J.,  dissenting: 

The  liability  of  a  husband,  al- 
though a  minor,  for  the  payment  of 
alimony  is  not  questioned.  Minority 
cannot  in  itself  affect  in  any  way 
such  liability,  if  the  husband  has 
attained  the  age  of  seventeen  years, 
at  which  time  he  may  lawfully 
contract  marriage.  The  sole  ques- 
tion is  as  to  the  proper  manner  of 
the  proceeding  against  him,  and 
therefore,  when  the  court  acquires 
jurisdiction  of  his  person,  enabling 
it  to  render  a  valid  judgment.  Until 
he  is  legally  in  court  as  a  party 
to  a  proceeding,  the  court  has  no 
authority  to  render  a  personal 
money  judgment  against  him.  Civil 
Code,  §  5565,  provides  the  mode 
of  service  of  "writs,  petitions, 
citations  and  other  legal  proceedings 
in  the  courts  of  this  state  on 
minors."  In  addition  to  personal 
service,  the  statute  directs  that 
"when  the  returns  of  such  service 


are  made  to  the  proper  court,  and 
order  taken  to  appoint  said  minor  a 
guardian  ad  litm,  and  such  guard- 
ian ad  litem  agrees  to  serve,  all  of 
which  must  be  shown  in  the  pro- 
ceedings of  the  court,  then  said 
minor  shall  be  considered  a  party  to 
said  proceedings."  "Where  there  is 
a  statutory  or  testamentary  guard- 
ian or  trustee  representing  the  in- 
terest of  the  minor  to  be  affected  by 
a  legal  proceeding,  service  as  usual 
on  said  guardian  or  trustee  shall 
be  sufficient  to  bind  said  minor's 
interest  in  their  control  to  be  affect- 
ed by  said  proceedings." 

The  statute,  as  it  appears  in  the 
section  just  quoted,  was  enacted  by 
the  general  assembly  in  1876,  and 
amended  in  1879.  Prior  to  this 
legislation,  service  on  the  guardian 
ad  litem  was  sufficient  service  on  the 
minor.  Morehead  v.  Allen,  127  Ga. 
510,  56  S.  E.  745.  It  will  be  ob- 
served  that  this  statute  is  broad  and 
comprehensive  in  its  terms,  and  per- 
mits of  no  exception.  Maryland 
Casualty  Co.  v.  Lanham,  124  Ga. 
859,  53  S.  E.  395 ;  Douglas  v.  John- 
son, 130  Ga.  472,  60  S.  E.  1041(2) ; 
Peavy  v.  Dure,  131  Ga.  115,  62  S.  E. 
47 ;  Miller  v.  Luckey,  132  Ga.  581,  64 
S.  E.  658,  tile  case  last  cited  being  a 
suit  for  necessaries,  where  the  in- 
fant had  engaged  in  business  by  per- 
mission of  his  parent;  Schouler, 
Dom.  Rel.  5th  ed.  §§  451  et  seq. ;  Nel- 
son, Div.  &  Sep.  §  728;  Field,  In- 
fants,  153,  §§  162  et  seq.  The  deci- 
sions in  Worthy  v.  Worthy,  36  Ga. 
45,  91  Am.  Dec.  758,  and  Besore  v. 
Besore,  49  Ga.  379,  are  not  in  con- 
flict with  the  view  just  stated,  be- 
cause in  those  cases  the  minor  lit- 
igants were  plaintiffs,  and  for  the 
additional  reason  that  the  cases 
were  decided  prior  to  the  passage 
of  the  Act  of  1876  (§  5565),  su- 
pra. The  distinction  between  the 
rights  of  plaintiff  and  defendant 
infants  is  shown  in  the  early  case 
of  Coalson  v.  Tooke,  18  Ga.  742, 
744.  The  plaintiff  in  that  case, 
an  infant,  sought  to  avoid  the 
force  and  effect  of  the  judgment,  on 
account  of  her  minority.  The  court 
said :    "Whether  founded  upon  solid 
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-grouYids  or  not,  the  distinction  seems 
to  be  well  established  in  the  books 
that,  while  infant  plaintiffs  will  be 
bound  by  decrees  and  judgments,  in- 
fant defendants  will  not,  unless  the 
same  are  manifestly  for  their  bene- 
fit, or  unless  a  day  is  given  them  in 
court,  after  coming  of  age,  to  look 
into  the  proceeding." 

In  the  case  of  Groce  v.  Field,  13 
Ga.  31,  it  was  said:  "The  record 
discloses  the  fact  that  one  of  the 
defendants,  Solomon  Groce,  was  an 
infant  when  the  decree  was  rendered 
against  him.  That  an  infant  can  be 
sued  in  equity  there  is  no  doubt— 
upon  the  idea  that  he  is  in  the  hands 
then  of  his  paramount  guardian. 
Chancery,  it  is  presumed,  will  do  no 
harm  to  its  peculiar  beneficiary. 
The  course  seems  to  be  to  serve  the 
infant  even  when  there  is  a  regular- 
ly appointed  guardian.  The  infant 
cannot  defend,  nor  can  his  guardian, 
but  the  court  will  appoint  a  guard- 
ian ad  litem  to  defend  him.  .  .  . 
In  this  case  the  infant  appears  to 
have  been  served,  but  no  guardian 
ad  litem  to  have  been  appointed. 
Notwithstanding  the  court  proceed- 
ed to  decree  against  him.  He  was 
not  before  the  court — he  was  with- 
out his  day,  and  the  4pcree  was  er- 
roneous." 

In  Nicholson  v.  Wilbom,  13  Ga. 
467,  473,  which  was  a  suit  to  recover 
the  amount  of  an  account  contracted 
before  marriage  by  the  wife,  an  in- 
fant, the  defendant  moved  on  the 
trial  to  dismiss  the  case,  because  the 
wife  was  an  infant.  The  court  over- 
ruled the  motion  and  permitted 
plaintiffs  to  take  an  order  appoint- 
ing a  guardian  ad  litem  for  Mrs. 
Nicholson.  The  defendant  excepted 
to  this  ruling.  This  court  said  that 
*'it  is  laid  down  that,  when  an  infant 
feme  covert  is  sued  jointly  with  her 
husband,  she  must  appear  by  guard- 
ian/' after  which  it  was  ruled  that 
the  court  did  not  err  in  making  the 
appointment  of  a  guardian  ad  litem 
and  allowing  the  case  to  proceed.  In 
the  case  of  Welch  v.  Agar,  84  Ga. 
583,  20  Am.  St.  Rep.  380,  11  S.  E. 
149,  the  suit  was  against  Mrs.  Hoge, 
an    infant    married    woman.    Her 


husband  was  appointed  guardian  ad 
litem  for  her,  but  declined  to  accept 
the  appontment.  Bleckley,  Ch.  J. 
said:  "The  court  should  not  have 
proceeded  in  spite  of  his  declination, 
for  the  precise  opposite  is  the  spirit 
of  our  law.  It  contemplates  an  ex- 
press acceptance,  in  order  to  make 
the  infant  a  party  with  perfect  reg- 
ularity." 

The  foregoing  authorities  are 
sufficient  to  demonstrate  that  a  valid 
judgment  in  personam  could  not 
have  been  rendered  against  a  minor 
without  the  appointment  of  a  guard- 
ian ad  litem,  prior  to  the  passage  of 
the  Act  of  1876,  now  found  in  the 
Civil  Code,  §  5565.  If  a  doubt  of 
this  could  have  been  entertained,  the 
Code  section  removes  th^  doubt  by 
legislative  enactment,  which  re- 
quires a  specific  mode  of  service. 
The  Code  section  cannot  in  any  way 
affect  the  rights  of  plaintiffs,  though 
minors,  to  proceed  in  their  own 
names.  Indeed,  where  a  proceeding 
is  against  a  minor  for  whom  a 
guardian  ad  litem  is  appointed,  the 
proceeding  is  in  the  name  of  the 
minor,  and  the  duty  of  the  guardian 
ad  litem  is  to  manage  and  protect 
the  interests  of  the  minor.  It  should 
be  observed,  for  a  proper  under- 
standing of  the  principles  involved, 
that  the  character  of  the  judgment 
sought  to  be  sustained  is  different 
from  a  decree  of  divorce.  In  ali- 
mony the  judgment  is  in  personam. 
It  may  be  enforced  by  fieri  facias. 
Civ.  Code  1910,  §  2978;  Coulter  v. 
Lumpkin,  94  Ga.  225,  21  S.  E.  461 ; 
Raines  v.  Raines,  138  Ga.  790,  76  S. 
E.  51.  Divorce  has  been  character- 
ized as  being  a  proceeding  in  rem. 
Upon  that  theory  a  decree  based  on 
constructive  service  is  sustained. 
It  is  universally  conceded  that  a 
valid  judgment  in  personam  cannot 
be  obtained  on  constructive  service. 
Hood  V.  Hood,  130  Ga.  610,  19 
L.R.A.(N.S.)  193,  61  S.  E.  471,  14 
Ann.  Cas.  359.  Such  a  judgment  is 
in  personam,  and  is  a  lien  upon  all 
of  the  property  of  the  defendant.  A 
contract  of  marriage  is  different 
from  all  other  contracts.  This 
difference  has  long  been  recognized 
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by  the  courts  in  England  and  in  this 
country.  Among  the  differences  it 
is  sufficient  to  point  out  that  such 
contracts  may  be  lawfully  made  by 
minors  of  certain  ages,  and  that  the 
parties  who  contract  marriage  can- 
not, at  their  will,  dissolve  it.  In  so 
far  as  that  contract  is  concerned,  an 
infant  plaintiff  has  been  permitted 
to  institute  a  suit  in  her  own  name, 
without  prochein  ami,  to  set  aside 
and  dissolve  a  marriage  contract. 
The  writer  has  been  unable  to  find 
any  authority  for  the  theory  that  a 
court  may  render  a  valid  judgment 
in  personam  against  a  minor  defend- 
ant without  the  appointment  of  a 
guardian  ad  litem,  more  especially 
where  the  statute  law  of  the  state, 
as  embodied  in  Civil  Code,  §  5565, 


is  plain  and  unambiguous,  without 
providing  any  exception  thereto  that 
a  guardian  ad  litem  must  be  appoint- 
ed for  the  infant  defendant.  This 
rule  may  seem  illogical,  in  view  of 
the  fact  that  infants  may  contract 
marriage,  and  it  may  prove  incon- 
venient to  Htigants;  but  none  of 
these  things  rfiould  weigh  in  a  dec- 
laration of  what  the  law  on  the  sub- 
ject actually  is.  Appfeang  the  prin- 
ciples above  announced,  the  refusal 
of  the  court  to  appoint  a  guardian 
ad  litem,  and  the  rendition  of  a  judg- 
ment for  alimony  against  the  minor, 
should  be  set  aside. 

Justice  Atkinson  authorizes  the 
statement  that  he  concurs  in  this 
dissent. 


ANNOTATION. 

Necessity  of  appomtment  of  guardian  ad  litem  for  minor  who  is  a  party  in  an 

action  for  divojrce  or  annulment  of  marriage. 

friend    or    guardian.      10    Standard 
Proc.  711. 

Different  holdings. 

In  the  English  ecclesiastical  courts 
a  wife  under  twenty-one  years  of  age 
has  no  stancling  to  prosecute  an  ac- 
tion for  divorce,  without  the  appoint- 
ment of  a  competent  person  to  act  in 
the  capacity  of  guardian  ad  litem. 
Brown  v.  BroWn  (1850)  2  Rob.  Eccl. 
Rep.  302,  163  Eng.  Reprint,  1325; 
Barham  v.  Barham  (1789)  1  Hagg- 
Consist.  Rep.  5,  161  Eng.  Reprint,  455. 

And  in  some  of  our  states  the  same 
doctrine  prevails.  Wood  v.  Wood 
(1830)  2  Paige  (N.  Y.)  108;  Ander- 
son V.  Anderson  (1914)  164  App.  Div. 
812,  150  N.  Y.  Supp.  359 ;  Ohlweiler  v. 
Ohlweiler  (1919)  72  Pa.  Super.  Ct. 
518. 

And  in  Verret  v.  Robitaille  (1918) 
Rap.  Jud.  Quebec  54  G.  S.  228,  it  was 
held  that  a  wife  who  is  under  age 
should  be  assisted  by  a  curator  in  or- 
der to  appeal  in  an  action  for  separa- 
tion from  bed  and  board,  whether  she 
is  plaintiff  or  defendant. 

And  in  some  jurisdictions  holding 
that  the  minor  plaintiff  must  sue  by 
guardian,  it  is  also  held  that  a  guard- 


Scope. 

No  differentiation  as  to  general 
guardian,  prochein  ami,  or  guardian 
ad  litem  is  made  in  this  note,  since 
such  a  course  would  necessitate  the 
citation  of  many  cases  not  properly 
within  the  scope  of  the  annotation. 
The  term  "guardian  ad  litem"  is  used 
broadly  to  designate  adult  represen- 
tation of  the  minor. 

General  prinoiplei. 

An  infant  can  neither  sue  nor  de- 
fend a  suit  in  his  own  name,  but  must 
be  represented  by  some  adult  repre- 
sentative.    14  R.  C.  L.  p.  279,  §  49. 

Again,  the  general  rule  of  law,  as 
stated  in  14  R.  C.  L.  p.  282,  §  52,  is 
as  follows :  "In  every  criminal  prose- 
cution, action  at  law  or  in  equity,  or 
special  proceeding,  in  which  an  in- 
fant is  defendant,  it  is  the  duty  of  the 
court  to  appoint  for  him  a  guardian 
ad  litem;  at  least  in  the  absence  of  a 
general  guardian;  and  until  that  is 
done  he  cannot  make  a  legal  defense, 
nor  can  any  steps  in  the  action  be 
taken  against  him." 

The  emancipation  of  an  infant  by 
his  parents  will  not  affect  the  neces« 
sity  for  his  being  represented  by  next 
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ian  mast  be  appointed  for  a  minor  de- 
fendant in  a  divorce  suit.  Wood  v. 
Wood  (N.  Y.)  supra;  Fishbien  v. 
Fishbien  (1917)  179  App.  Div.  888, 
165  N.  Y.  Supp.  936. 

But  some  courts  in  the  United 
States  have  taken  the  position  that  a 
woman  above  the  legal  age  of  consent 
for  marriage  may  maintain  an  action 
to  dissolve  the  marriage  without  the 
appointment  of  a  guardian  ad  litem. 
Besore  v.  Besore  (1873)  49  Ga«  378; 
Snedager  v.  Kincaid  (1901)  22  Ky.  L. 
Rep.  1347,  60  S.  W.  522;  Delpit  v. 
Young  (1899)  51  La.  Ann.  924,  25  So. 
547;  Jones  v.  Jones  (1841)  18  Me. 
308,  36  Am.  Dec.  723. 

And  some  have  gone  one  step  fur- 
ther and  held  that  the  defendant  in  a 
divorce  suit,  although  a  minor,,  may 
defend  in  his  or  her  own  name  with- 
out the  appointment  of  a  guardian. 
Bentley  v.  Bentley  (reported  here- 
with) ante,  896;  Delpit  v.  Young 
(1899)  51  La.  Ann.  924,  25  So.  547. 
'  And  it  seems  that  a  statute  in  New 
Jersey  provides  that  a  woman  who 
has  attained  the  age  of  sixteen  years 
may  appear  and  prosecute  or  defend 
a  suit  for  divorce  or  nullity  of  mar- 
riage without  a  guardian  ad  litem. 
Ysern  v.  Horter  (1920)  91  N.  J.  Eq. 
189,  110  Atl.  31;  Fodor  v.  Kunie 
(1920)  —  N.  J.  Eq.  — ,  112  Atl.  598. 
But  a  decree  against  a  woman  who  is 
under  sixteen  years,  without  the  ap- 
pointment of  a  guardian,  would  be  a 
nullity.  Fodor  v.  Kunie  (N.  J.) 
supra.  The  act  does  not,  however, 
prevent  a  woman  under  twenty-one 
from  suing  for  divorce  by  guardian 
in  the  old  manner.  Ysern  v.  Horter 
(N.  J.)  supra. 

Accepting  the  above-stated  general 
principles  as  the  rule  of  law,  the  in- 
quiry here  undertaken  logically  re<* 
solves  itself  into  the  question  wheth- 
er or  not  an  action  for  divorce  or  an- 
nulment of  marriage  constitutes  an 
exception  to  the  general  rule  of  law. 
In  the  better-reasoned  decisions  it  is 
held  that  if  an  exception  is  to  be 
made  in  such  a  well-established  rule 


of  law,  it  ought  to  be  made  by  the  leg- 
islature, and  not  by  the  courts.  In  at ' 
least  one  state  (see  New  Jersey  cases 
cited  herein)  the  legislature  has  made 
such  an  exception.  Such  courts  hold 
that,  in  the  absence  of  a  definite 
statutory  exception,  a  minor  must 
have  adult  representation  in  a  matri- 
monial action  as  well  as  in  all  other 
actions. 

As  the  question  has  arisen  in  only 
a  few  jurisdictions,  it  seems  probable 
that  the  practice  of  appointing  adult 
representation  in  divorce  cases  wher- 
ever a  minor  is  a  party  is  in  vogue. 
That  would  be  the  safer  practice, 
since  an  action  by  guardian  is  allow- 
able even  if  unnecessary.  See  New 
Jersey  cases  supra. 

On  the  other  hand,  in  some  cases 
like  the  reported  case  (Bentley  v.  . 
Bentley,  ^nte,  896),  the  courts  have 
held  that  no  adult  representation  is 
needed  for  minors  in  matrimonial  ac- 
tions. Various  reasons,  none  of 
which  seem  convincing,  have  been  as^ 
signed  for  so  holding.  For  example, 
the  Louisiana  decisions  cited  above  so 
hold  for  the  reason  that  marriage 
emancipates  a  minor  in  that  state,  in 
apparent  oversight  of  the  general  rule 
that  emancipation  has  no  effect  upon 
the  question.  See  general  rule  stated 
supra.  The  Georgia  courts,  in  the 
cases  cited  supra,  hold  that  because 
the  minors  are  legally  competent  to 
contract  marriage  they  can  dispense 
with  adult  representation  in  actions 
to  dissolve  the  contract.  As  the  pur- 
pose of  adult  representation  is  both  to 
protect  the  rights  of  the  infant  and  to 
guarantee  the  opponent  against  fail- 
ure of  responsibility  on  the  part  of 
the  infant,  this  conclusion  does  not 
necessarily  follow  from  the  premise. 
However  convincing  the  reasons  why 
an  infant,  as  a  party  to  a  matrimonial 
action,  should  not  be  required  to  have 
adult  representation,  may  be,  they  in 
no  way  prove  that  the  courts  should 
exercise  legislative  functions. 

J.  W.  M. 
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STATE  OF  IDAHO 

V. 

FRANK  SULLIVAN  et  al.,  Appts. 

Idaho  Supreme  Court '^  June  30,  1921* 

(—  Idaho,  — ,  199  Pac  647.) 

• 

New  trial  —  disregarding  direction  to  acquit. 

1.  Under  Comp.  Stat.  §  8963,  if  the  court  deems  the  evidence  insufficient 
to  warrant  a  conviction,  it  should  advise  the  jury  to  acquit;  if  the  jury 
disregards  such  instruction,  upon  motion  for  a  new  trial  the  verdict  should 
be  set  aside  on  the  ground  that  it  is  not  sustained  by  the  evidence. 

ISee  note  on  this  qiiestion  beginning  on  page  910.] 


Criminal    law    —    establishment   of 
corpus  delictL 

2.  It  is  a  well-settled  principle  of 
criminal  law  that  a  conviction  for 
crime  cannot  be  had  unless  the  cor- 
pus delicti — ^that  is,  the  fact  that  a 
crime  has  been  actually  pevpetrated — 
is  first  established. 

[See  7  R.  C.  L.  774.] 

Evidence  —  to    establish    corpus    de- 
licti. 

8.  Where  proof  of  the  corpus  delicti 
is  made  by  circumstantial  evidence,  it 
should  be  established  by  proof  of 
such  character  as  will  exclude  all  un- 
certainty. 

[See  7  R.  C.  L.  776.] 

—  burglary  —  possession     of     stolen 
property. 

4.  Upon  a  prosecution  for  burglary, 
it  is  competent  to  show  that  the  prop- 
erty alleged  to  have  been  stolen  was 
found  in  the  possession  of  the  defend- 
ant, provided  that  the  burglarious  en« 
try  has  been  proven. 

[See  4  R.  C.  L.  440,  441.] 

—  effect  of  possession  as  evidence. 

5.  To  warrant  an  inference  of  guilt 
from  the  possession  of  personal  prop- 
erty charged  to  have  been  recently 
stolen,  it  should  be  a  distinct  and  con- 
scious possession  on  the  part  of  the 
accused. 

[See  17  R.  C.  L.  73.] 

—  possession  of  burglar's   tool  —  es- 
cape. 

6.  Possession  of  burglarious  tools 
by  the  accused,  or  his  escape  after  ar- 
rest, is  competent  evidence  against 
him  upon  a  trial  on  a  charge  of  bur- 

Headnotes  1-9  by  Lee,  J. 


glar,  provided  it  is  shown  that  a  bur- 
glary has  been  committed. 
[See  4  R.  C.  L.  441.] 

Burglary — necessity  of  breaking. 

7.  The  "breaking"  required  at  com- 
mon law  to  constitute  the  crime  of 
burglary  is  not  an  essential  element  of 
the  crime  in  this  state,  under  Comp. 
Stat.  §  8400;  but  the  entry,  in  either 
degree  of  burglary,  must  be  with  in- 
tent to  commit  grand  or  petit  larceny,, 
or  a  felony,  and  such  intent  must  exist 
at  the  time  of  the  entry. 

[See4R.  C.  L.  417.] 

Evidence  —  proof     of     crime  —  sufli- 

ciency. 

8.  Proof  of  the  charge  in  criminal 
cases  involves  proof  of  two  distinct 
propositions — first,  that  the  act  itself 
was  done,  and,  secondly,  that  it  was 
done  by  the  person  charged;  and  the 
defendant  is  not  required  to  answer  a 
charge  against  him  until  the  prosecu- 
tion offers  sufiicient  evidence  clearly 
to  establish  the  fact  that  the  crime 
charged  has  been  committed. 

[See  7  R.  C.  L.  774,  775.] 

Appeal  —  failure  of  proof — effect. 

9.  If  the  proof  fails  to  establish 
either  of  the  elements  necessary  to 
constitute  the  crime  charged,  the  ver- 
dict and  judgment  of  conviction  there- 
on will  be  set  aside. 

[See  7  R.  C.  L.  775.] 

Evidence  —  criminal  law  —  attempted 
escape. 

10.  Proof  of  attempted  escape  is  not 
admissible  to  prove  guilt  until  the  fact 
of  commission  of  a  crime  has  been 
proved. 
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Appeal  by  defendants  from  a  judgment  of  the  District  Court  for 
Lincoln  County  (Ensign,  J.)  convicting  them  of  burglary  in  the  first 
degree.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    C.  O.  Stockslayer,  Frank     App.  729,  153  Pac.  977 ;  Cllne  v.  State, 

21  Ariz.  554,  192  Pac.  1071. 

The  fact  that  an  accused  is  seen 
near  the  place  of  the  commission  of  a 
crime  is  legal  evidence  tending  to  con- 
nect him  with  the  offense. 

9  C.  J.  §  123,  p.  1066. 

Possession  of  burglarious  tools  is 
legal  evidence  tending  to  connect  an 
accused  with  the  crime. 

9  C.  J.  §  131,  p,  1073;  4  R.  C.  L.  §  34, 
p.  440. 

The  escape  or  attempted  escape  of 
the  accused  may  be  considered  by  the 
jury  to  show  consciousness  of  guilt. 

16  C.  J.  §  1073,  p.  554. 

Where  there  is  substantial  evidence 
to  support  the  verdict  and  the  judg- 
ment founded  thereon,  the  court  will 
not  disturb  a  judgment  founded  on 
the  verdict. 

State  V.  Steen,  29  Idaho,  337,  158 
Pac.  499;  State  v.  Askew,  32  Idaho, 
456,  184  Pac.  473;  State  v.  Ford,  33 
Idaho,  689,  197  Pac.  558;  State  v. 
White,  33  Idaho,  697,  197  Pac.  824; 
State  V.  Colvard,  83  Idaho,  702,  197 
Pac.  826. 


T.  Disney,  and  Hawley  &  Hawley  for 

appellants. 

Messrs.  Roy  L.  Black,  Attorney 
General,  James  L.  Boone,  Dean  Dris- 
coll,  and  S.  E.  Blaine,  Assistant  Attor- 
neys General,  for  the  State : 

The  giving  or  refusal  to  give  an  ad- 
visory instruction  to  acquit  lies  with- 
in the  discretion  of  the  trial  court. 

Stote  V.  Haverly,  4  Idaho,  484,  42 
Pac.  506 ;  State  v.  Peck,  14  Idaho,  712, 
95  Pac.  515;  State  v.  Murphy,  29 
Idaho,  42,  156  Pac.  908. 

Where  no  motion  for  a  new  trial  has 
been  made,  and  it  is  sought  to  obtain 
a  review  of  the  evidence  to  ascertain 
its  sufficiency  to  sustain  a  conviction 
upon  appeal  from  the  final  judgment, 
the  particulars  in  which  the  evidence 
is  insufficient  to  sustain  the  judgment 
must  be  specified  in  defendant's  brief. 

State  v.  Maguire,  31  Idaho,  24,  169 
Pac.  175. 

A  failure  to  testify  by  an  accused 
does  not  raise  any  presumption  in  his 
favor,  and  he  cannot  avoid  the  natural 
and  reasonable  inference  deducible 
from  proved  facts  by  merely  remain^^ 
ing  silent  or  by  declining  to  become  a 
ivitii6s^ 

16  d  J.  §  1022,  p.  540;  State  v.  Hill- 
strom,  46  Utah,  341,  150  Pac.  935? 
Blanda  v.  People,  67  Colo.  541, 189  Pac. 
251. 

Possession  of  stolen  goods,  together 
with  all  other  circumstances  connect- 
ing defendant  with  the  crime  is  suf- 
ficient to  convict  of  burglary. 

9  C.  J.  §§  127,  144,  145,  pp.  1070, 
1082;  Jordan  v.  State,  119  Ga.  443,  46 
S.  E.  679 ;  State  v.  James,  194  Mo.  268, 
92  S.  W.  679,  5  Ann.  Cas.  1007 ;  4  R.  C. 
L.  §  34,  p.  440;  Collins  v.  People,  — 
Colo.  — ,  193  Pac.  634 ;  Smith  v.  State, 
85  Tex.  Crim.  Rep.  355,  212  S.  W.  660; 
People  V.  Morrell,  28  Cal.  App.  729, 
153  Pac.  977;  State  v.  Willoughby,  180 
N.  C.  676,  103  S.  E.  903. 

Where  facts  warrant  a  finding  of 
larceny,  and  the  circumstances  of  that 
larceny  show  that  it  could  not  have 
been  committed  without  an  unlawful 
entry,  the  jury  is  justified  in  inferring 
that,  by  whatever  means  the  entry 
was  effected,  the  defendants  made  use 
of  the  same. 

J^eople  V.  Lang,  142  Cal.  482,  76  Pac. 
232;  State  v.  Sparks,  40  Mont.  82,  105 
Pac.   87;   People  v.   Morrell,  28   Cal. 


Lee,  J.,  delivered  the  opinion  of 
the  court: 

The  appellants  were  jointly  in- 
formed against  by  the  prosecuting 
attorney  of  Lincoln  county,  Idaho, 
on  March  26,  1919,  charged  with 
having  burglariously  entered  the 
store  building  of  Gorman  Brothers, 
situated  in  the  town  of  Jerome  in 
said  county,  which  crime  was  al- 
leged to  have  been  committed  on 
September  3,  1918.  Appellants  en- 
tered a  plea  of  "not  guilty."  The 
court  denied  the  motion  of  appel- 
lants Grautman  and  Walsh  for  a 
separate  trial,  and  appellants  were 
jointly  tried  upon  said  information, 
and  by  the  jury  found  guilty  of  bur- 
glary in  the  first  degree,  as  charged 
in  the  information,  and  sentenced 
to  a  term  in  the  penitentiary  for 
not  less  than  seven  or  more  than 
fifteen  years.  From  this  verdict  and 
judgment  they  appeal  to  this  court, 
and  assign  numerous  errors  for  a 
reversal  of  said  judgment. 

The  errors  relied  on  are:  That 
the  court  erred  in  refusing  to  grant 
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defendant's  motion  for  an  instruct- 
ed verdict;  that  the  court  erred  in 
pronouncing  judgment  upon  defend- 
ants, and  in  sentencing  each  of  them 
to  the  penitentiary,  particularly  for 
the  reason  that  there  was  not  suffi- 
cient evidence  introduced  during  the 
trial  to  warrant  a  conviction  of  the 
defendants ;  and  that  the  verdict  of 
the  jury  was  against  the  law  and  the 
evidence. 

The  record  in  this  case  contains 
much  irrelevant  matter,  including 
the  testimony  taken  at  the  prelim- 
inary hearing  and  the  examination 
of  the  jurors  on  their  voir  dire  at 
the  trial.  Counsel  for  appellants 
disclaim  responsibility  for  this  ob- 
jectionable matter  appearing  in  the 
record,  and  it  does  not  appear  who 
is  responsible  for  incorporating  the 
same  into  the  record  on  appeal ;  but 
we  call  attention  to  the  fact  that  it 
does  not  conform  to  the  rules  and 
practice  of  this  court  with  reference 
to  records  on  appeal,  so  that  the  er- 
ror may  not  be  repeated. 

The  state's  evidence  tends  to  show 
that  defendants  were  camped  about 
a  mile  and  a  half  from  the  business 
part  of  Jerome,  and  about  half  a 
mile  frpm  the  Oregon  Short  Line 
station,  near  the  main  line  of  said 
railroad  company;  that  on  the  4th 
day  of  September,  1918,  they  were 
arrested  at  their  said  camp  by  the 
town  marshal  of  Jerome,  who  at  the 
time  of  such  arrest  made  an  exam- 
ination of  the  same,  and  found 
thereabouts  several  articles,  such  as 
clothing,  groceries,  a  package  of 
blank  keys,  files,  saws,  drills,  and 
sundry  other  articles.  The  arrest 
was  made  without  any  complaint 
having  been  made  or  warrant  is- 
sued, but  upon  the  request  of  the 
occupant  of  the  premises  to  the  town 
marshal  to  go  to  this  place  and  "run 
out  a  lot  of  hoboes."  The  officer 
making  the  arrest,  after  taking  pos- 
session of  the  various  articles  found 
about  this  camp,  instituted  a  search 
for  an  owner;  meeting  Jerry  Gor- 
man, one  of  the  copartners  of  Gor- 
man Brothers,  upon  the  street,  he 
asked  him  if  he  had  lost  goods  of 
any  kind  from  his  store,  to  which 


Gorman  replied,  "None  that  I  know 
of."  He  proceeded  along  the  street 
to  where  the  marshal  exhibited  to 
him  a  sack  of  groceries  which  had 
been  gathered  up  at  this  camp. 
After  he  had  looked  them  over, 
Gorman  said  that  a  number  of  tlie 
articles  of  groceries  were  brands 
that  Gorman  Brothers  handled  in 
their  store,  and  it  looked  to  him  ''as 
if  he  had  been  touched."  The  two 
then  proceeded  to  the  store,  and  the 
officer  spoke  about  some  shirts  of  a 
particular  brand,  of  which  the  wit- 
ness had  five  boxes  similar  to  the 
shirt  mehtioned.  Upon  an  examina- 
tion of  the  boxes  it  was  found  that 
one  of  them  was  empty.  Later  it 
was  found  that  two  of  the  cartons 
containing  shoes  were  emply,  and 
Gorman  identified  shoes  taken  from 
defendants  as  shoes  like  those  in  the 
stock  of  Gorman  Brothers.  The 
witness  testified  that  his  firm  had 
the  exclusive  agency  for  selling  in 
the  town  of  Jerome  this  particular 
brand  of  shoes  that  had  been  taken 
from  some  of  the  defendants,  or 
from  the  camp  where  they  were 
arrested,  and,  further,  that  he  had 
never  sold  these  particular  shoes. 
He  gave  the  same  testimony  with 
regard  to  a  number  of  the  other  ar- 
ticles of  clothing  that  had  been  re- 
covered from  this  camp. 

The  copartnership  of  Gorman 
Brothers  consisted  of  two  brothers, 
Jerry  and  Anthony  Gorman.  Dur- 
ing the  summer  months  Anthony 
Gorman  spent  the  greater  part  of 
his  time  cultivating  a  tract  of  farm 
land  near  by.  The  two  brothers  and 
Miss  Shirley  Gorman,  a  daughter  of 
Jerry's,  were  the  only  persons  who 
sold  merchandise  out  of  this  store. 
Anthony  Gorman  and  Miss  Shirley 
Gorman  were  only  engaged  as  sales- 
people occasionally,  or  at  such  times 
as  they  were  not  engaged  at  other 
occupations.  All  three  of  these  wit- 
nesses testified  that  they  did  not  sell 
the  articles  in  question. 

It  further  appears  that  there  was 
no  system  of  bookkeeping  by  which 
a  record  of  the  articles  sold  was 
kept,  and  the  last  inventory  of  stoc^ 
taken  prior  to  the  commission  .of 
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this  alleged  burglary  was  in  the  May 
preceding.  There  is  no  evidence  in 
the  record  to  show  that  any  of  these 
appellants  had  been  near  this  store 
at  or  near  the  time  of  the  alleged 
burglary.  The  witness  ShroU  tes- 
tified that  he  was  working  on  the 
section  near  Jerome,  and  on  going 
west,  the  day  before  the  appellants 
were  arrested,  he  met  them  going 
ea&t,  in  two  groups  and  some  4  miles 
apart. 

There  id  no  evidence  in  the  record 
tending  to  show  that  there  was 
ever  a  burglarious  breaking  or  entry 
into  the  store  building  of  Gorman 
Brothers,  either  in  the  daytime  or 
at  night,  and  the  only  evidence  up- 
on which  this  conviction  rests  is  that 
the  articles  of  food  and  clothing 
found  in  the  camp  of  these  appel- 
lants were  articles  similar  to  those 
carried  by  Gorman  Brothers;  that 
Gorman  Brothers,  upon  having 
their  attention  called  to  these  ar- 
ticles which  had  been  found  at  this 
camp,  a  search  was  instituted  and 
certain  cartons  or  containers  were 
found  empty  upon  the  shelves  of  this 
store  building;  and  that  the  three 
I)ersons  who  had  access  to  this  store 
had  no  recollection  of  ever  having 
sold  the  particular  articles  in  ques- 
tion. 

It  is  a  well-settled  principle  of  the 
criminal  law  that  a  conviction  for 

Cri«i.al  law-  ^^^^  C^™^*  ^6  had 
establishment  of  UUlOSS  the  COrpUS 
eor».»  delicti.         j^jj^^j  ^^^  j^^  ^^^j^^ 

lished;  that  is,  until  the  fact  that 
the  crime  has  been  actually  perpe- 
trated is  first  established.  Bou- 
vier's  Law  Diet.  p.  686. 

Proof  of  the  charge  in  criminal 
causes  involves  the  proof  of  two 
distinct  propositions — first,  that  the 

Evidence-proof  act  itself  was  doue, 
of  crime-  and,  sccoudly,  that 

.nfflclency.  j^   ^^^    ^^^^    y^^  ^j^^ 

persons  charged,  and  no  others;  in 
other  words,  proof  of  the  corpus  de- 
licti and  of  the  identity  of  the  per- 
sons. 3  Greenl.  Ev.  §  30.  Before 
there  can  be  a  lawful  conviction  for 
a  crime,  the  corpus  delicti — ^that  is, 
that  the  crime  charged  has  been 
committed    by    someone — ^must    be 
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proved.  Sanders  v.  State,  167  Ala. 
85,  28  L.R.A.(N.S.)  536,  52  So.  417; 
Bines  v.  State,  68  L.R.A.  33,  and 
note  (118  Ga.  320,  45  S.  E.  376,  12 
Am.  Grim.  Rep.  205) ;  Carlton  v. 
People,  150  111.  181,  41  Am.  St.  Rep. 
346,  37  N.  E.  244,  9  Am.  Grim.  Rep. 
62. 

A  defendant  is  not  required  in 
any  case  to  answer  a  charge  against 
him  in  the  absence  of  evidence  on 
the  part  of  the  prosecution  sufficient 
to  establish  the  corpus  delicti.  San- 
ders V.  State,  supra,  and  cases  cited 
under  note;  68  L.R.A.  45,  and  cases 
cited  under  note  3. 

The  rule  laid  down  by  the  early 
English  authorities,  such  as  Lord 
Hale  and  Lord  Stowell,  that  the 
corpus  delicti  must  be  proved  by 
direct  or  positive  testimony  before 
the  accused  could  be  convicted  of  the 
offense  charged,  has  been  some- 
what modified  by  the  later  deci- 
sions, so  that  it  is  no  longer  re- 
quired that  direct  and  positive  evi- 
dence is  necessary  to  prove  the 
corpus  delicti.  But  the  authorities 
still  all  hold  that  where  the  proof  is 
made  by  circumstantial  evidence,  it 
must  be  established 
sd  as  to  positively  ^oJpnS^deiiSi. 
exclude  all  uncer- 
tainty, and  be  sufficient  to  satisfy 
the  understanding  and  conscience  of 
the  jury  beyond  a  reasonable  doubt; 
or,  as  expressed  by  many  of  the 
writers,  ''the  corpus  delicti  ought  to 
be  proved  either  by  direct  testimony 
or  by  presumptive  evidence  of  the 
most  cogent  and  irresistible  kind." 
State  V.  Williams,  52  N.  C.  (7  Jones, 
L.)  446,  78  Am.  Dec.  248,  and  note; 
People  V.  Jones,  31  Gal.  566. 

The  general  rule  as  to  the  burden 
of  proof  in  criminal  cases  requires 
the  state  to  prove  beyond  a  reason- 
able doubt  the  offense  charged  in 
the  information;  and,  if  the  proof 
fails     to     establish 
any  of  the  essential  ^FlV^^ot^nJcl 
elements    necessary 
to  constitute  a  crime,  the  defendant 
is  entitled  to  an  acquittal.    8  R.  C. 
L.  §  163,  p.  170 ;  State  v.  Young,  52 
Or.  227,  18  L.R.A.(N.S.)   688,  132 
Am.  St.  Rep.  689,  96  Pac.   1067; 
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Hollywood  V.  State,  19  Wyo.  493, 
120  Pac.  471,  122  Pac.  588,  Ann. 
Cas.  1913E,  218. 

Counsel  for  respondent  contend 
that  the  possession  of  stolen  goods, 
together  with  all  other  circum- 
stances connecting  the  defendants 
with  the  crime,  is  sufficient  to  con- 
vict of  burglary,  and  cite  in  support 
thereof  a  formidable  aifray  of  au- 
thorities. But  upon  an  examination 
of  these  authorities,  it  will  be  found 

that  they  are  all 
bor^iar^  predicated  upon  the 

lTo"ren"iro,;iVtT.  ^ssumptlon  that  the 

burglarious  entry 
has  been  proven.  Thus,  9  C.  J. 
§  127,  p.  1070,  says:  "As  tend- 
ing  to  show  intent,  and  to  con- 
nect defendant  with  burglary,  it 
is  admissible  for  the  state  to  prove 
that  he  was  afterward  found  in  pos- 
session of  property  stolen  at  the 
time  of  the  burglary,  and  to  intro- 
duce the  property  itself  in  evidence, 
if  the  breaking  and  entry  are 
proved,  and  if  the  property  is  suflS- 
ciently  identified." 

At  page  1080  it  is  said:  "To 
sustain  a  conviction,  the  property 
must  be  sufficiently  identified  as  that 
stolen  at  the  time  of  the  burglary. 
Where  guilt  of  burglary  depends  on 
possession  of  property  stolen,  the 
identity  of  the  goods  with  those 
stolen  must  be  established  beyond  a 
reasonable  doubt.  Evidence  of  pos- 
session of  the  stolen  goods  by  de- 
fendant will  not  support  a  convic- 
tion for  burglary  unless  the  break- 
ing and  entering  are  clearly  shown." 

To  the  same  effect  is  4  R.  C.  L.  § 
34,  p.  440,  where  it  is  said :  "It  is 
always  competent,  as  bearing  on  the 
question  of  the  defendant's  guilt,  to 
show  that  property  stolen  from  the 
premises  laid  in  the  indictment  was 
recently  in  the  possession  of  the  de- 
fendant, or  of  some  third  person 
who  is  shown  to  have  been  con- 

« 

cemed  in  the  burglary,  or  who 
could  have  obtained  possession  of  it 
only  from  the  defendant,  provided 
it  is  identified  with  reasonable  cer- 
tainty, and  provided  that  the  bur- 
glary and  larceny  are  shown  to  have 
been  parts  of  the  same  transaction. 


» 


Respondent  also  contends  that 
whefe  facts  warrant  a  finding  of 
larceny,  and  the  circumstances  of 
the  larceny  show  that  it  could  not 
have  been  committed  without  an 
unlawful  entry,  the  jury  is  justified 
in  inferring  that,  by  whatever 
means  the  entry  was  effected,  the 
appellants  made  use  of  the  same. 
The  weakness  of  this  contention  lies 
in  the  fact  that  there  is  no  com- 
petent proof  that  the  store  in  ques- 
tion was  burglarized.  If  the  goods 
alleged  to  have  been  stolen  were  suf- 
ficiently identified  to  establish  the 
fact  of  a  larceny  of  such  goods  from 
Gorman  Brothers,  that  would  not  be 
sufficient  to  establish  a  burglarious 
entry  of  the  building.  The  crime  of 
burglary,  as  it  existed  at  common 
law,  has  been  greatly  modified  in 
this  state  by  statute.  Comp.  Stat. 
§  8401,  declares  that  every  burglary 
committed  in  the  nighttime  shaU  be 
burglary  in  the  first  degree,  and  ev- 
ery burglary  committed  in  the  day- 
time is  burglary  in  the  second  de- 
gree. The  breaking  that  was  re- 
quired at  common  law  is  no  longer 
an  essential  element  -«.^,..^ 
of  the  crime  m  this  necessitr  of 
state;  but  under  *'—"»«• 
Comp.  Stat.  §  8400,  the  entry,  in  ei- 
ther degree,  must  be  "with  intent  to 
commit  grand  or  petit  larceny,  or 
any  felony.'*  This  intent  must  ex- 
ist at  the  time  of  the  entry,  so  that, 
under  the  provisions  of  our  statute 
defining  burglary,  larceny  from  a 
building  wiU  not  constitute  the 
crime  unless  the  entry  was  made 
with  such  intent. 

It  is  next  insisted  that  the  pos- 
session of  burglarious  tools  was  evi- 
dence tending  to  connect  the  accused 
with  the  crime.    It  should  be  borne 
in    mind    that    the 
possession    of   bur-  pJifeM^ton  ot 
glarious     tools     as  ^SSS"  *  *•*•*•— 
evidence  in  connec- 
tion with  a  charge  of  burglary  can 
only  be  considered  when  a  burglary 
is  first  shown  to  have  been  commit- 
ted. 

It  is  also  urged  that  an  escape  or 
attempted  escape  by  the  accused 
may  be  considered  by  the  jury  as 
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tending  to  show  a  consciousness  of 
guilt.  The  authorities  quite  gen- 
erally hold  that  an  attempt  to  escape 
may  be  shown  in  connection  with 
other  facts  and  circumstances  tend- 
ing to  show  guilt,  but  here  again  it 
may  be  observed  that  an  attempted 
escape  may  only  be  shown  where  the 

-criminal  law-  ^^^t  that  a  crime 
attempted  has  been  committed, 

e.c«pe.  f^^    ^jjj^j^    ^^     ^^^ 

cused  is  being  tried,  has  been  shown. 

Finally,  it  is  insisted  that  where 
there  is  substantial  evidence  to  sup- 
port the  verdict  and  judgment 
founded  thereon,  this  court  has  con- 
sistently held  that  it  will  not  disturb 
the  judgment.  But  there  is  no  hold- 
ing by  this  court,  or  any  court,  tiiat 
a  judgment  of  conviction  for  so 
grave  an  offense  as  burglary  in  the 
first  degree,  which  carries  a  maxi- 
mum penalty  of  fifteen  years'  im- 
prisonment, can  be  sustained  on  a 
record  which  fails  to  establish  with 
any  reasonable  degree  of  certainty 
that  the  crime  charged  was  ever 
committed  by  anyone.  In  the  case 
of  State  v.  Blank,  33  Idaho,  730, 197 
Pac.  821,  this  court  said:  ''When, 
from  an  examination  of  the  entire 
record,  it  clearly  appears  that  a  de- 
fendant charged  with  crime  has  not 
had  a  fair  and  impartial  trial,  the 
judgment  will  be  reversed,  and  a 
new  trial  granted.*' 

Justice  Budge,  in  a  specially  con- 
curring opinion,  states  the  rule 
thus:  ''In  order  to  sustain  a  con- 
viction [for  larceny] ,  the  state  must 
identify  the  property  alleged  to  have 
been  stolen,  and  found  in  the  pos- 
session of  the  accused. 
Where  the  evidence  merely  shows 
possession  by  defendant  of  the  same 
number  of  cattle  as  was  stolen 
(Hilligas  V.  State,  55  Neb.  586,  75 
N.  W.  1110;  Harris  v.  State,  13  Tex, 
App.  309) ,  or  of  hogs  ...  of  the 
same  color  (Smith  v.  State,  44  Tex. 
Crim.  Rep.  81,  68  S.  W.  510),  or  of 
a  horse  with  the  same  brand  as 
prosecutor's,  of  which  many  had 
been  sold  (Horn  v.  State,  30  Tex. 
App.  541,  17  S.  W.  1094),  it  has 
been  held  to  be  insufficient." 

In  the  case  at  bar,  all  of  the  de- 
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fendants  were  tried  together  and 
convicted  of  burglary  in  the  first  de- 
gree, notwithstanding  the  fact  that 
a  part  of  them  had  asked  for  a  sep- 
arate trial.  The  record  wholly  fails 
to  connect  some  of  these  defendants 
with  the  possession  of  the  goods  al- 
leged to  have  been  stolen,  or  with 
any  of  the  articles  taken  from  this 
camp  and  offered  as  exhibits  in  the 
case,  further  than  to  show  that  all 
of  the  defendants,  together  with  one 
Murphy,  who  has  not  been  appre- 
hended, were  stopping  at  this  camp, 
which  seems  to  have  been  a  common 
rendezvous  for  "hoboes,'^  at  the  time 
of  their  arrest.  The  general  rule 
that  the  possession  of  stolen  prop- 
erty is  evidence  of  guilt  is  limited 
by  the  rule  that,  to  warrant  an  in- 
ference of  guilt,  it  must  be  shown 

that  the  possession  ^^ij^^t  ot 
is  personal,  and  that  poaaeMion  m 
it   involves   a   dis-  •^**-''*- 
tinct  and  conscious  possession  by 
the  accused.    People  v.  Hurley,  60 
Gal.  74,  44  Am.  Rep.  55;  State  v. 
Drew,  179  Mo.  315,  101  Am.  St. 
Rep.  474,  78  S.  W.  594;  Lehman  v. 
State,  18  Tex.  App.  174,  51  Am. 
Rep.  298. 

It  would  be  carrying  the  rule  too 
far  to  require  one  accused  of  crime 
to  explain  the  possession  of  stolen 
property,  when  such  possession 
could  also,  with  equal  right,  be  at- 
tributed to  another.  Hence  the 
mere  fact  of  finding  stolen  property 
on  premises,  or  any  other  place,  to 
which  many  others  have  free  access, 
without  showing  his  actual,  con- 
scious possession  thereof,  discloses 
only  prima  facie  constructive  pos- 
session, and  is  not  such  possession 
as  will  justify  an  inference  of  guilt 
by  reason  thereof.  The  unexplained 
possession  by  one  of  goods  belonging 
to  another  does  not  raise  the  pre-, 
sumption  that  a  larceny  has  been^ 
committed,  and  that  the  possessor  is ' 
a  thief;  additional  evidence  is  nec- 
essary to  establish  the  corpus  delicti. 
Sanders  v.  State,  167  Ala.  85,  28 
L.R.A.(N.S.)  536,  52  So.  417;  notes 
in  101  Am.  St.  Rep.  481,  487,  and 
68  L.R.A.  48. 

In  State  v.  Seymour,  7  Idaho,  257, 
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61  Pac.  1033,  this  court  refused  to 
allow  a  conviction  for  grand  larceny 
to  stand,  although  the  defendant  ad- 
mitted the  possession  of  the  stolen 
property,  and  attempted  to  explain 
the  same,  and  had  fled  from  the 
place  of  the  commission  of  the  crime 
after  his  arrest.  The  court  said: 
''In  case  of  a  substantial  conflict  in 
the  evidence,  the  verdict  of  a  jury 
will  not  be -disturbed.  But  this  is 
not  a  case  where  the  evidence  is  con- 
flicting. There  is  an  absolute  lack 
or  want  of  legal  evidence  to  sustain 
the  verdict.  In  such  a  case  the  jury 
cannot  arbitrarily  ignore  the  evi- 
dence, when  there  is  no  conflict, 
and  the  witnesses  are  not  im- 
peached. If  the  jury  could  do  that, 
it  could  find  a  defendant  guilty  with- 
out any  evidence,  and  tiius  violate 
the  well-established  rule  that  a  de- 
fendant cannot  be  legally  convicted 
except  upon  legal  evidence  that  es- 
tablishes his  guilt  beyond  a  reason- 
able doubt." 

Appellants  assign  as  error  the 
refusal  of  the  court  to  grant  the  de- 
fendant's motion  for  an  instructed 
verdict.  Comp.  Stat.  §  8963,  reads : 
"If,  at  any  time  after  the  evidence 
on  either  side  is  closed,  the  court 
deems  it  insufficient  to  warrant  a 
conviction,  it  must  advise  the  jury 
to  acquit  the  defendant.  But  the 
jury  are  not  bound  by  the  advice." 

This  provision  is  also  California 
Penal  Code,  §  1118,  and  has  been 
frequently  construed  by  the  courts 
of  both  states. 

In  State  v.  Murphy,  29  Idaho,  42, 
156  Pac.  908,  this  instruction  was 
given :  **The  court  deeming  the  evi- 
dence insufficient  to  warrant  a  con- 
viction, it  must  and  does  advise  the 
jury  to  acquit  the  defendant.  But 
the  jury  are  not  bound  by  the  ad- 
vice." 

The  state  complained  that  this 
was  error,  and  this  court  said: 
"After  the  evidence  on  either  side 
in  a  criminal  cause  is  closed,  if  the 
trial  judge  deems  it  insufficient  to 
warrant  a  conviction,  it  is  his  duty, 
under  the  provisions  of  the  above- 
quoted  section  of  the  statute,  to  ad- 
vise the  jury  to  acquit  the  defend- 


ant. The  jury  are  not  bound  by  the 
advice;  but  if  they  are  in  accord 
with  the  views  entertained  by  the 
trial  judge  that  the  evidence  of  the 
state  is  of  such  a  nature  that  it  ib 
insufficient  to  satisfy  their  minds  of 
the  defendant's  guilt,  or  if  all  of  the 
material  elements  of  the  crime 
charged  have  not  been  proved,  it  is 
their  right  to  acquit  the  defendant." 

It  cannot  be  error  to  refuse  to  in- 
struct the  jury  in  the  terms  request- 
ed by  appellants,  because  the  court 
is  not  required  by  this  statute  to  go 
further  than  to  advise  the  jury ;  and, 
the  jury  not  being  bound  to  follow 
such  advice,  reversible  error  cannot 
be  predicated  upon  a  refusal  to  give 
even  an  advisory  instruction.  But, 
as  stated  in  State  v.  Murphy,  supra, 
if  at  any  time  after  the  evidence  on 
either  side  is  closed,  the  court  deems 
it  insufficient  to  warrant  a  convic- 
tion, it  should  advise  the  jury  to  ac- 
quit the  defendant.  In  People  v. 
Daniels,  105  Cal.  262,  38  Pac.  720, 
it  is  said:  "We  cannot  say,  there- 
fore, that  defendants  were  preju- 
diced by  the  refusal  so  to  advise, 
since  the  jury  might,  notwithstand- 
ing the  advice,  have  found  the  de- 
fendants guilty ;  and,  if  so,  the  ver- 
dict could  not  be  set  aside  upon  the 
ground  that  the  jury  had  disobeyed 
or  disregarded  the  instruction  of  the 
court,  but  only  up-  . 
on  motion  for  a  df«7e^ardinff 
new  trial  upon  the  Ji^^iV.*""*  *** 
ground  that  the  ver- 
dict was  not  sustained  by  the  evi- 
dence. The  obvious  effect  of  this 
provision  of  the  Penal  Code  is  to 
take  from  the  court  the  power  to  de- 
termine, as  a  matter  of  law,  at  the 
close  of  the  evidence  for  the  prosecu- 
tion, that  the  evidence  is  insufficient 
to  justify  a  conviction." 

In  People  v.  Jones,  31  Cal.  566, 
the  court,  speaking  through  Sawyer, 
J.,  says  that  "when  there  is  an  en- 
tire want  of  evidence  of  the  corpus 
delicti  except  statements  made  by 
the  prisoner,  the  court  should  direct 
the  jury  to  acquit  the  prisoner." 

In  the  later  case  of  People  v. 
Ward,  145  Cal.  736,  79  Pac.  448, 
that  court,  speaking  through  Beat- 
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ty,  Ch.  J.,  criticizes  People  v.  Dan- 
iels, supra,  and  holds  that  the  refus- 
al of  a  motion,  at  the  close  of  the 
people's  evidence,  to  instruct  the  ju- 
ry to  acquit,  is  the  subject  of  an  ex- 
ception. But  notwithstanding  these 
decisions,  we  conclude  that  a  trial 
court  does  not  commit  reversible  er- 
ror in  refusing  to  instruct  a  verdict 
of  acquittal,  but  where  a  request  is 
made  for  an  advisory  instruction  to 
acquit,  it  should  be  given;  and 
iwhile,  for  the  reasons  stated  in  Peo- 
ple V.  Daniels,  supra,  reversible  er- 
ror cannot  be  predicated  upon  a 
refusal  to  give  an  advisory  instruc- 
tion, if  such  instruction  should 
have  been  given,  the  trial  court,  up- 
on the  rendition  of  a  verdict  of 
guilty,  will  set  the  same  aside. 

Counsel  who  prosecuted  this  case 
below  and  presented  it  to  this  court 
contends  that  upon  a  consideration 
of  all  the  incriminating  facts  and 
circumstances,  when  taken  in  con- 
nection with  the  fact  that  the  de- 
fendants were  apparently  ''undesir- 
able citizens"  of  the  "genus  hobo" 
type,  and  not  engaged  in  any  useful 
occupation  in  time  of  war  and  under 
circumstances  wWch  required  every 
good  citizen  to  be  in  the  service  of 
his  country  in  some  capacity,  their 
several  escapes,  and  the  fact  that 
certain  goods  had  disappeared  from 
this  store,  even  though  at  a  time  and 
in  a  manner  unknown  to  the  owners, 
are  such  compelling  circumstances 
as  to  warrant  an  inference  that  they 
must  be  guilty  as  charged,  and 
therefore,  upon  the  whole  record, 
the  conviction  should  be  upheld  by 
this  court.  It  may  well  be  that 
these  facts  and  circumstances  are 
sufficient  to  create  the  gravest  sus- 
picion as  to  the  probable  guilt  of 
some  one  or  even  all  of  these  defend- 
ants, but  their  conviction  cannot  be 
upheld  unless  there  is  found  in  the 
record  competent  legal  evidence  to 
sustain  the  verdict;  for,  as  well 
stated  by  Sullivan,  J.,  in  Reynolds 
v.  State,  58  Neb.  49,  78  N.  W.  483, 
11  Am.  Crim.  Rep.  159:  "It  has 
been  suggested,  and  is  doubtless 
true,  that  in  this   case  'outraged 
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justice  has  laid  her  avenging  lash 
on  the  back  of  one  who  honestly  de- 
serves the  scourge,'  but  we  cannot 
•for  that  reason  alone  affirm  the 
judgment.  The  jurisdiction  of  the 
courts  is  not  co-ordinate  with  that 
of  the  mob.  The  defendant,  by  his 
own  confession,  is  an  inveterate  big- 
amist, but  notwithstanding  that 
fact,  he  is,  under  the  Constitution 
and  laws  of  this  state,  entitled  to  a 
fair  and  impartial  trial.  Notwith- 
standing his  odious  character,  he 
must,  like  every  other  person  ac- 
cused of  crime,  be  tried  and  con- 
victed by  due  course  of  law,  or  else 
go  free.'* 

Counsel  for  appellants  have  not 
urged  many  of  the  exceptions  taken 
to  the  admission  of  incompetent  evi- 
dence, and  for  this  reason  it  is  not 
necessary  for  us  to  make  any  ex- 
tended reference  to  the  'same.  But 
if  a  burglarious  entry  into  this  store 
had  been  fairly  established  by  com- 
petent and  satisfactory  evidence  on 
the  part  of  the  state,  we  would  still 
be  compelled  to  say,  as  was  said  in 
State  V.  Blank,  33  Idaho,  730,  197 
Pac.  821,  that  it  clearly  appears 
from  the  record  that  the  defendants 
did  not  have  a  fair  and  impartial 
trial.  When  the  admission  of  this 
highly  prejudicial  evidence  is  con- 
sidered in  connection  with'  the  insuf- 
ficient and  unsatisfactory  character 
of  the  evidence  relied  upon  by  the 
state  to  establish  the  corpus  delicti, 
the  vague  and  indefinite  character 
of  the  evidence  relating  to  the  iden- 
tity of  the  goods  alleged  to  have 
been  taken  from  this  store,  and  the 
failure  of  the  state  to  show,  with 
regard  to  some  of  the  defendants, 
that  the  possession  of  such  goods 
was  a  distinct  and  conscious  pos- 
session of  the  same,  we  feel  com- 
pelled to  hold  the  evidence  insuffi- 
cient to  sustain  the  verdict  and 
judgment  of  conviction. 

The  cause  is  reversed  and  re- 
manded, with  instructions  to  grant 
a  new  trial. 

Rice,  Ch.  J.,  and  Budge,  McCar- 
thy, and  Dunn,  JJ.,  concur. 
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Power  and  duty  of  court  to  direct  or  advise  acquittal  in  criminal  case  for 

insufficiency  of  evidence. 


I.  Introductory,  910. 
II.  Power  of  court  to  direct  acquittal: 

a.  Power  recognized,  910. 

b.  Power  not  recognized,  913. 
III.  Duty  of  court  to  direct  acquittal: 

a.  General  rule,   914. 

b.  Application  of  general  rule: 

1.  Generally,  919. 

2.  Uncorroborated      testimony 

of  accomplice,  921. 

3.  Failure   to   prove   essential 

element  of  crime,  922. 

c.  Waiver  of  refusal  to  direct  ac- 

quittal, 925. 

d.  Rule  in  Alabama: 

/.  Introductory* 

The  discussion  in  this  note  is  con- 
fined to  th^  power  and  duty  of  t^e 
trial  court,  in  a  criminal  case,  to  di- 
rect or  advise  a  verdict  of  acquittal 
on  the  ground  of  the  insufficiency  of 
the  evidence  to  warrant  a  conviction. 
No  question  as  to  the  duty  of  the  trial 
court  to  direct  a  verdict  for  the  de- 
fendant on  the  ground  of  the  insuffi- 
ciency of  the  indictment  or  informa- 
tion is  considered. 

In  the  subdivision  devoted  to  the 
power  as  distinguished  from  the  duty 
of  the  court  to  direct  an  acquittal,  the 
selection  of  cases  is  designed  to  be 
illustrative  rather  than  exhaustive. 
The  same  is  true  with  respect  to  the 
cases  cited  in  the  subdivision  devoted 
to  the  application  of  the  general  rule 
as  to  the  duty  of  the  court  to  direct 
an  acquittal. 

II,  Power  of  court  to  direct  acquittal, 

a.  Power  recognized. 

In  a  large  majority  of  jurisdictions, 
the  power  of  the  trial  court  to  direct 
a  verdict  of  acquittal  for  insufficiency 
of  the  evidence  to  sustain  a  criminal 
charge  is  unquestioned. 

United  Statea — France  v.  United 
States  (1897)  164  U.  S.  681,  41  L.  ed. 
597,  17  Sup.  Ct.  Rep.  219;  United 
States  V.  Fullerton  (1870)  7  Blatchf. 
177,  Fed.  Cas.  No.  16,176;  United 
States  V.  Dietrich  (1904)  126  Fed. 
676;  Burton  v.  United  States  (1906) 


IIL  d— continued. 

1.  Rule  stated,  929. 

2.  Application  of  rule,  931. 

e.  Rule  in   Florida,  Georgia,  and 

Rhode  Island,  934. 

f.  Under  statute  permitting  court 

to  advise  acquittal,  936. 
IV.  Duty  of  court  to  advise  acquittal  r 

a.  Under    statute    making    advice 

binding  on  jury;    New  Toric 
rule,  938. 

b.  Under  statute  permitting  advice 

which  is  not  binding  on  jury, 
941. 

c.  Rule  in  Maryland,  945. 

73  G.  C.  A.  243,  142  Fed.  57;  Steams 
V.  United  States  (1907)  82  C.  C.  A.  48, 
152  Fed.  900;  Mickle  v.  United  States 
(1907)  84  C.  C.  A.  672,  157  Fed.  229 ; 
GoU  V.  United  States  (1908)  92  C.  0. 
A.  171,  166  Fed.  419;  Union  Pacific 
Coal  Co.  V.  United  States  (1909)  97 
C.  C.  A.  578,  173  Fed.  737;  Leyer  ▼. 
United  States  (1910)  105  C.  C.  A.  894, 
183  Fed.  102;  Simpson  v.  United  States 
(1911)  107  C.  C.  A.  89,  184  Fed.  817; 
Duff  V.  United  States  (1911)  107  C. 
C.  A.  319,  185  Fed.  101;  Higgins  v. 
United  States  (1911)  108  C.  C.  A.  48, 
185  Fed.  710;  Gould  v.  United  States 
(1913)  126  C.  C.  A.  454,  209  Fed.  730; 
Sandals  v.  United  States  (1914)  130 
C.  C.  A.  149,  213  Fed.  569;  Collins  v. 
United  States  (1914)  135  C.  C.  A.  342, 

219  Fed.  670,  writ  of  certiorari  denied 
in  (1915)  238  U.  S.  625,  59  L.  ed.  1495, 
85  Sup.  Ct.  Rep.  663;  Goldman  v. 
United  States  (1915)  135  C.  C.  A.  625. 

220  Fed.  57;  Short  v.  United  States 

(1915)  137  C.  C.  A.  104,  221  Fed.  248; 
Andrews  v.  United  States  (1915)  129. 
C.  C.  A.  646,  224  Fed.  418;  Tucker  v. 
United  States  (1915)  140  C.  C.  A.  279, 
224  Fed.  833,  writ  of  certiorari  denied 
in  (1916)  241  U.  S.  668,  60  L.  ed.  1229, 
36  Sup.  Ct.  Rep.  552 ;  Isbell  v.  United 
States  (1915)  142  C.  C.  A.  812,  227 
Fed.    788;    Kasle    v.    United    States 

(1916)  147  C.  C.  A,  552,  238  Fed.  878; 
Baldwin  v.  United  States  (1917)  151 
C.  C.  A.  648,  238  Fed.  793,  writ  of 
certiorari  denied  in  (1917)  246  U.  S. 
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664,  62  L.  ed.  537,  38  Sup.  Ct.  Rep.  62 ; 
McDonald  v.  United  States  (1917)  154 
C.  C.  A.  495,  241  Fed.  793;  Firth  v. 
United  States  (1918)  165  C.  C.  A.  56, 
253  Fed.  36;  United  States  v.  DeBolt 
(1918)  253  Fed.  78;  United  States  v. 
Murphy  (1918)  253  Fed.  404;  Kreuzer 
V.  United  States  (1918)  165  C.  C.  A. 
444,  254  Fed.  84,  writ  of  certiorari 
denied  in  (1919)  249  U.  S.  603,  63  L. 
ed.  798,  39  Sup.  Ct.  Rep.  260;  Vedin 
V.  United  States  (1919)  168  C.  C.  A. 
534,  257  Fed.  550,  writ  of  certiorari 
denied  in  (1919)  250  U.  S.  663,  63 
L.  ed.  1196,  40  Sup.  Ct.  Rep.  11; 
United    States    v.    Moynihan    (1919) 

169  C.  C.  A.  469,  258  Fed.  529; 
Chass  V.  United  States  (1919)  169 
C.  C.  A.  631,  258  Fed.  911,  writ  of 
certiorari  denied  in  (1919)  250  U.  S. 

665,  63  L.  ed.  1196,  40  Sup.  Ct.  Rep. 
12;  Gurinsky  v.  United  States  (1919) 

170  C.  C.  A.  354,  259  Fed.  378;  Black- 
stock  V.  United  States  (1919)  —  C.  C. 
A.  — ,  261  Fed.  150;  Matters  v.  United 
States  (1919)  —  C.  C.  A.  — ,  261  Fed. 
826;  Robins  ▼.  United  States  (1919) 

—  C.  C.  A.  — ,  262  Fed.  126;  Grandi 
V.  United  States  (1920)  —  C.  G.  A. 
— ,  262  Fed.  123;  Prosser  v.  United 
States  (1920)  —  C.  C.  A.  — ,  265  Fed. 
252;  Trelease  v.  United  States  (1920) 

—  C.  C.  A.  — ,  266  Fed.  886.  See  also 
Breese  v.  United  States  (1901)  45  C. 

C.  A.  535,  106  Fed.  680,  reversed  on 
rehearing  in  (1901)  48  C.  C.  A.  86, 
108  Fed.  804;  Horn  v.  United  States 
(1910)  105  C.  C.  A.  163,  182  Fed.  721, 
writ  of  certiorari  denied  in  (1911) 
219  U.  S.  585,  55  L.  ed.  347,  31  Sup.  Ct. 
Rep.  470. 

Alabama. — See  the  cases  cited  in- 
fra, III.  d. 

Arizona. — ^Reynolds  v.  State  (1912) 
14  Ariz.  302,  127  Pac.  731  ;*  Rain  v. 
State  (1913)  15  Ariz.  125,  137  Pac. 
650. 

Delaware.  —  State  v.  Lynn  (1901) 
3  Penn.  316,  51  Atl.  878;  D'Amico  v. 
State  (1917)  6  Boyce,  598,  102  Atl.  78. 

District  of  Columbia. — Trometer  v. 
District  of  Columbia  (1904)  24  App. 

D.  C.  242;  Green  v.  United  States 
(1905)  25  App.  D.  C.  549;  Nelson  v. 
United  States  (1906)  28  App.  D.  G. 
82;  Pfieffer  v.  United  States  (1908)  31 
App.  D.  C.  109. 


Florida. — See  the  cases  cited  infra, 
III.  e. 

GeoTgieu — See  the  cases  cited  infra, 
III.  e. 

Iowa.  —  State  v.  Myer  (1886)  69 
Iowa,  148,  28  N.  W.  484;  State  v.  Car- 
penter (1904)  124  Iowa,  5,  98  N.  W. 
775;  State  v.'  Bosworth  (1915)  170 
Iowa,  329,  152  N.  W.  581 ;  State  v.  As- 
bury  (1915)  172  Iowa,  606,  154  N.  W. 
915,  Ann.  Gas.  1918A,  856;  State  v. 
Wolff  (1915)  173  Iowa,  187,  155  N.  W. 
165. 

Kansas.— See  State  v.  Gibbs  (1919) 
105  Kan.  52,  181  Pac.  569. 

Kentucky.— Jones  v.  Com.  (1900)  22 
Ky.  L.  Rep.  388,  57  S.  W.  472;  Com.  v. 
White  (1908)  33  Ky.  L.  Rep.  70,  109 
S.  W.  324;  Com.  v.  Murphy  (1908)  33 
Ky.  L.  Rep.  141,  109  S.  W.  353;  Com. 
V.  Murphy  (1894)  96  Ky.  28,  27  S.  W. 
859;  Crawford  v.  Com.  (1896)  18  Ky. 
L.  Rep.  16,  35  S.  W.  114;  Powers  v. 
Com.  (1902)  114  Ky.  237,  70  S.  W.  644, 
1050,  71  S.  W.  494;  Bailey  v.  Com. 
(1908)  130  Ky.  301,  113  S.  W.  140; 
Com.  V.  Miller  (1909)  —  Ky.  — ,  115 
S.  W.  284;  Levering  v.  Com.  (1909) 
132  Ky.  636,  136  Am.  St.  Rep.  192,  117 
S.  W.  253,  19  Ann.  Gas.  140;  Bennett 
V.  Com.  (1909)  133  Ky.  452,  118  S.  W. 
832;  Wilson  v.  Com.  (1909)  —  Ky.  — , 
121  S.  W.  480;  Lane  v.  Com.  (1909) 
184  Ky.  619,  121  S.  W.  486;  Spencer 
V.  Com.  (1909)  —  Ky.  — ,  122  S.  W. 
800;  Gordon  v.  Com.  (1910)  186  Ky. 
508,  124  S.  W.  806;  Com.  v.  Little 
(1910)  140  Ky.  650,  181  S.  W.  387; 
Com.  V.  Boaz  (1910)  140  Ky.  715,  131 
N.  W.  782;  Lucas  v.  Com.  (1912)  147 
Ky.  744,  145  S.  W;  751;  Blankenship 
V.  Com.  (1912)  147  Ky.  768,  145  S.  W. 
752;  Saylor  v.  Com.  (1914)  158  Ky. 
768,  166  S.  W.  254;  Johnson  v.  Com. 
(1918)  179  Ky.  40,  200  S.  W.  35; 
Barnes  v.  Com.  (1918)  179  Ky.  725, 
201  S.  W.  318;  Ratliff  v.  Com.  (1918) 
182  Ky.  246,  206  S.  W.  497;  Utterback 
V.  Com.  (1921)  190  Ky.  138,  226  S.  W. 
1065;  Ellison  v.  Com.  (1921)  190  Ky. 
305,  227  S.  W.  458. 

Maine.— State  v.  Cady  (1890)  82  Me. 
426,  19  Atl.  908;  State  v.  Simpson 
(1915)  113  Me.  27,  92  Atl.  898;  State 
V.  Grondin  (1915)  118  Me.  479,  94  Atl. 
947;  State  v.  Benson  (1916)  115  Me. 
549,    98    Atl.    561;    State    v.    Davis 
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(1917)  116  Me.  260, 101  Atl.  208;  State 
V.  DiPietrantonio  (1920)  119  Me.  18, 
l(te  Atl.  186. 

Masfiiachusetta — Com.  v.  Parkard 
(1855)  5  Gray,  101;  Com.  v.  Merrill 
(1860)  14  Gray,  417,  77  Am.  Dec.  336; 
Com.  V.  Brooks  (1895)  164  Mass.  397, 

41  N.  E.  660;  Com.  v.  Hollis  (1898) 
170  Mass.  433,  49  N.  E.  632;  Com.  v. 
Williams  (1898)  171  Mass.  461,  51  N. 
E.  1035;  Com.  v.  Teregno  (1919)  234 
Mass.  56,  124  N.  E.  889. 

'Michigan. — People  v.  Eaton  (1886) 

59  Mich.  659,  26  N.  W.  702;  People  v. 

Minney  (1909)  155  Mich.  534,  119  N. 

W.  918, 

MissourL-^tate  v.  Daubert  (1868) 

42  Mo.  242;  State  v.  Warner  (1881) 
74  Mo.  83;  State  v.  Groves  (1906)  194 
Mo.  452,  92  S.  W.  631;  State  v.  Young 
(1911)  237  Mo.  170,  140  S.  W.  873. 

Montana. — See  the  cases  cited  infra, 
III.  f. 

Nebraska.— See  Alt  v.  State  (1911) 
88  Neb.  259,  35  L.R.A.  (N.S.)  1212,  129 
N.  W.  482;  Koenigstein  v.  State  (1919) 
108  Neb,  580,  173  N.  W.  603. 

New  Jersey.--State  v.  Young  (1903) 

—  N.  J.  — ,  56  Atl.  471 ;  State  v.  Jag- 
gers  (1904)  71  N.  J.  L.  281, 108  Am.  St. 
Rep.  746,  58  Atl.  1014;  State  v.  Brown 
.(^905)  72  N.  J.  L.  354,  60  Atl.  1117, 
affirmed  on  opinion  below  in  (1906) 
73  N.  J.  L.  679,  63  Atl.  1119;  State  v. 
Terry  (1905)  72  N.  J.  L.  875,  61  Atl. 
148,  affirmed  without  discussion  of 
this  point  in  (1906)  73  N.  J.  L.  554, 
64  Atl.  113;  State  v.  Raymond  (1909) 
78  N.  J.  L.  61,  78  Atl.  761;  State  v. 
Weberman  (1911)  80  N.  J.  L.  506,  79 
Atl.  331,  affirmed  in  (1912)  82  N.  J.  L. 
748,  82  Atl.  1134;  State  v.  Martini 
(1910)  80  N.  J.  L.  685,  78  Atl.  12; 
State  V.  Schoor  (1911)  81  N.  J.  L.  263, 
80  Atl.  22;  State  v.  Metzger  (1911)  82 
N.  J.  L.  749,  82  Atl.  330;  State  v. 
Bacheller  (1916)  89  N.  J.  L.  433,  98 
Atl.  829. 

New  Mexico. — See  Territory  v.  Pa- 
dilia  (1903)  12  N.  M.  1,  71  Pao.  1084; 
State  V.  Wilson  (1919)  25  N.  M,  439, 
184  Pac.  531;  State  v.  Taylor  (1920) 

—  N.  M.  — ,  194  Pac.  368. 

North  Carolina.  —  State  v.  Green 
(1895)  117  N.  C.  695,  2?  S.  E.  98; 
State  V.  Brown  (1896)  119  N.  C.  789, 
26  S.  E.  121;  State  v.  Norman  (1910) 


153  N.  C.  591,  68  S.  E.  917;  State  v. 
May  (1910)  153  N.  C.  600,  68  S.  E. 
1062;  State  v.  Brady  (1919)  177  N.  C. 
587,  99  S.  E.  7.  See  also  State  v. 
Riley  (1893)  113  N.  C.  648,  18  S.  E. 
168. 

Ohiow— See  State  v.  Gross  (1914)  91 
Ohio  St.  161,  110  N.  E.  466. 

Oklahoma. — See  the  cases  cited  in- 
fra, in  subd.  III.  f. 

Oregon.— See  State  v.  Bailey  (1919) 
90  Or.  627,  178  Pac.  201. 

Pennsylvania.  —  Pauli  v.  Com. 
(1879)  89  Pa.  432;  Com.  v.  Yost 
(1900)  197  Pa.  171,  46  Atl.  845;  Com. 
V.  George  (1900)  13  Pa.  Super.  Ct. 
542;  Com.  v.  Byers  (1910)  45  Pa.  Su- 
per. Ct.  37;  Com.  v.  George  (1914)  42 
Pa.  Co.  Ct.  643. 

Rhode  Island. — See  the  cases  cited 
infra,  in- subd.  III.  e. 

South  Carolina. — State  v.  Saunders 
(1898)  52  S.  C.  580,  30  S.  E.  616;  State 
V.  Daniel  (1909)  83  S.  C.  309,  65  S.  E. 
236;  State  v.  Brown  (1915)  103  S.  C. 
437,  L.R.A.1916D,  1295,  88  S.  E.  21. 

Texas.— See  Miller  v.  State  (1918) 
72  Tex.  Crim.  Rep.  151,  161  S.  W.  128 ; 
Tindel  v.  State  (1916)  80  Tex.  Crinu 
Rep.  14,  189  S.  W.  948. 

Utah.— State  v.  Gordon  (1904)  28 
Utah,  15,  76  Pac.  882. 

Vermont. — See  State  v.  Hallock 
(1897)  70  Vt.  159,  40  Atl.  51. 

Washington. — See  State  v.  Wilson 
(1894)  10  Wash.  402,  39  Pac.  106; 
State  V.  Welty  (1911)  65  Wash.  244, 
118  Pac.  9. 

West  Virginia.— See  State  v.  Chafin 
(1916)  78  W.  Va.  140,  88  S.  E.  657. 

Wisconsin. — ^Black  v.  State  (1884) 
59  Wis.  471,  18  N.  W.  457;  Porath  v. 
State  (1895)  90  Wis.  527,  48  Am.  St. 
Rep.  954,  63  N.  W.  1061;  Devoy  v. 
State  (1904)  122  Wis.  148,  99  N.  W. 
455;  Murphy  v.  State  (1905)  124  Wis. 
635,  102  N.  W.  1087. 

Canada.— See  Rex  v.  Karn  (1903)  S 
Ont.  L.  Rep.  704,  2  Ont.  Week.  Rep. 
335. 

In  Indiana,  the  jury  being  the 
judges  of  the  law  and  the  facts  in 
criminal  cases,  the  instructions  of 
the  court  are  merely  advisory  and  not 
obligatory.  State  v.  Trove  (1891)  1 
Ind.  App.  553,  27  N.  E.  878.  But 
where  there  is  no  evidence  authorizing 
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a  verdict  of  guilty,  the  court  may  di- 
rect a  verdict  for  the  defendant. 
State  V.  Banks  (1874)  48  Ind.  197; 
State  V.  Overholser  (1879)  69  Ind. 
144;  State  v.  Trove  (Ind.)  supra; 
State  V.  McCaffrey  (1914)  181  Ind. 
200,  103  N.  E.  801.  In  State  v.  Banks 
(Ind.)  supra»  it  was  said  that  "a  court 
in  charging  a  jury  has  no  right  to 
assume  the  guilt  of  the  accused,  or 
that  a  fact  has  or  has  not  been  proved, 
or  to  express  any  opinion,  or  manifest 
a  leaning  upon  evidence  which  should 
be  submitted  to  the  jury;  but  when 
there  is  no  evidence,  or  none  upon  a 
particular  point,  upon  which  a  convic- 
tion could  be  based,  the  court  has  a 
right  to  say  so,  and  direct  the  jury 
to  find  the  defendant  not  guilty." 

In  New  York  the  court  may,  by  stat- 
ute, advise  an  acquittal,  and  advice 
so  given  is  binding  on  the  jury.  This, 
of  course,  is  tantamount  to  the  direc- 
tion of  a  verdict.  See  infra,  subd. 
IV.  a. 

6.  Power  not  recognized. 

In  California  and  in  Idaho  the  court 
may,  by  authority  of  statute,  advise  a 
verdict  of  acquittal,  but  it  cannot  per- 
emptorily instruct  the  jury  to  acquit. 
See  the  cases  cited  infra,  subd.  III.  f. 

In  Illinois  it  is  the  rule  that  the  trial 
court  cannot  entertain  a  motion  to  in- 
struct the  jury  to  find  the  defendant 
not  guilty  in  a  criminal  case,  for  the 
reason  that  the  jury  are  the  judges 
of  both  the  law  and  the  facts.  But 
it  seems  to  be  the  proper  practice  for 
the  court,  in  case  it  is  its  judgment 
that  a  new  trial  must  be  granted  if  a 
conviction  is  had  on  any  count  or 
counts  of  the  indictment,  so  to  advise 
the  prosecutor,  for  the  exercise  of  his 
official  judgment  and  discretion. 
People  V.  Zurek  (1917)  277  111,  621, 
115  N.  E.  644;  People  v.  Dettmering 
(1917)  278  111.  580,  116  N.  E.  205; 
Peopi'*  V.  Karpovich  (1919)  288  111. 
268,  123  N.  E.  324. 

In  Louisiana  the  trial  judge  has  no 
right  to  instruct  the  jury,  on  the  evi- 
dence produced  by  the  state,  to  bring 
in  a  verdict  of  not  guilty.  State  v. 
Pascal  (1920)  147  La.  634,  85  So.  621, 
wherein  the  court  said :  "The  seventh 
bill  was  taken  to  the  ruling  of  the 
court  refusing  to  instruct  the  jury,  on 
17  A.L.R.— 58. 


the  closing  of  the  case  by  the  state, 
to  return  a  verdict  of  not  guilty,  for 
the  reason  that  the  state  had  failed  to 
make  out  a  case  of  murder  against 
the  accused  as  charged  in  the  indict- 
ment. The  per  curiam  of  the  judge 
states  that  'the  motion  was  overruled 
because  the  jury  was  considered  to  be 
the  judge  of  the  facts  and  of  the  law 
to  be  applied  in  the  case,  subject  to 
the  condition  of  the  law  to  be  given 
in  the  charge  to  the  jury  by  the  court, 
and  that  therefore  it  was  not  within 
the  province  of  the  court  to  instruct 
the  jury  to  bring  in  a  verdict  of  not 
guilty  at  any  stage  of  the  proceedings.* 
The  ruling  of  the  court  was  in  accord 
with  the  Constitution  and  the  stat- 
utes, and  it  is  approved."  See  also 
State  V.  Dudenhefer  (1918)  122  La. 
288,  47  So.  614,  wherein  it  was  said: 
'There  is  no  merit  in  the  contention 
that  the  trial  judge  erred  in  not  tak- 
ing the  case  from  the  hands  of  the 
jury  on  defendant's  motion  by  reason 
of  the  fact  that  there  was  no  evidence 
in  the  entire  case,  as  defendant  con- 
tends, to  show  that  he  was  guilty 
of  the  crime  set  forth  in  the  indict- 
ment. In  this  state,  taking  the  case 
from  the  jury  is  considered  as  an  in- 
vasion of  the  jury's  province." 

In  Maryland  it  is  not,  apparently,  as 
a  general  rule,  within  the  power  of 
the  court  to  direct  a  verdict  of  ac- 
quittal.   See  infra,  subd.  IV.  c. 

In  North  Dakota  the  court  may,  l>y 
authority  of  statute,  advise  a  verdict 
of  acquittal,  but  it  cannot  peremp- 
torily instruct  the  jury  to  acquit  See 
cases  cited  infra,  in  subd.  III.  f. 

In  South  Dakota  the  court  may,  by 
authority  of  statute,  advise  a  verdict 
of  acquittal,  but  it  cannot  peremp- 
torily instruct  the  jury  to  acquit.  See 
the  cases  cited  infra,  subd.  III.  f. 

In  Virginia  it  has  been  said,  with 
respect  to  certain  instructions  asked 
for  and  refused  in  a  criminal  case: 
"They  amount  in  substance  to  telling 
the  jury  that  the  evidence  was  not 
sufficient  to  convict  the  prisoner.  In 
the  view  that  we  take  of  the  case,  it 
is  sufficient  to  say  that  this  is  not  the 
practice  in  the  courts  of  this  state." 
Montgomery  v.  Com.  (1900)  98  Va. 
852,  37  S.  E.  1. 
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III,  Duty  of  court  to  direct  acquittal. 

a.   General  rule. 

The  decided  weight  of  authority 
supports  the  rule  that  it  is  the  duty 
of  the  trial  court,  in  a  criminal  case, 
to  direct  an  acquittal  where  there  is 
no  substantial  evidence  of  the  guilt 
of  the  accused,  and  that  the  refusal 
to  perform  this  duty  constitutes 
ground  for  the  reversal  of  a  judgment 
of  conviction. 

United  States.  —  France  v.  United 
States  (1896)  164  U.  S.  681,  41  L.  ed. 
597,  17  Sup.  Ct.  Rep.  219;  Mickle  v. 
United  States  (1907)  84  C.  C.  A.  672, 
157  Fed.  229;  GoU  v.  United  States 

(1908)  92  C.  C.  A.  171,  166  Fed.  419; 
Union  P.  Coal  Co.  v.  United  States 

(1909)  97  C.  C.  A.  578,  173  Fed.  737; 
Duff  v.  United  States  (1911)  107  C. 
C.  A.  319,  185  Fed.  101;  Isbell  v. 
United  States  (1915)  142  C.  C.  A.  312, 
227  Fed.  788 ;  United  States  v.  De  Bolt 
(1918)  253  Fed.  78;  United  States  v. 
Murphy  (1918)  253  Fed.  404;  United 
States  v.  Moynihan  (1919)  169  C.  C. 
A.  469,  258  Fed.  529.  Compare  Breese 
V.  United  States  (1901)  45  C.  C.  A. 
535,  106  Fed.  680,  reversed  on  re- 
hearing on  another  ground  in  (1901) 
48  C.  C.  A.  36,  108  Fed.  804. 

Arizona. — Storm  v.  Territory  (1908) 
12  Ariz.  26,  94  Pac.  1099;  Reynolds 
v.  State  (1912)  14  Ariz.  302,  127  Pac. 
731. 

Iowa.  —  State  v.  Myer  (1886)  69 
Iowa,  148,  28  N.  W.  484. 

Kansas.— See  State  v.  Gibbs  (1919) 
105  Kan.  52,  181  Pac.  569. 

Kentucky. — Jones  v.  Com.  (1900) 
22  Ky.  L.  Rep.  388,  57  S.  W.  472 ;  Com. 
v.  Murphy  (1908)  83  Ky.  L.  Rep.  141, 
109  S.  W.  353;  Bailey  v.  Com.  (1908) 
130  Ky.  301,  113  S.  W.  140;  Lane  v. 
Com.  (1909)  134  Ky.  519,  121  S.  W. 
486;  Lucas  v.  Com.  (1912)  147  Ky. 
744,  145  S.  W.  751;  Blankenship  v. 
Com.  (1912)  147  Ky.  768,  145  S.  W. 
752;  Saylor  v.  Com.  (1914)  158  Ky. 
768,  166  S.  W.  254.  See  also  Com.  v. 
White  (1908)  33  Ky.  L.  Rep.  70,  109 
S.  W.  324;  Levering  v.  Com.  (1909) 
132  Ky.  666,  136  Am.  St.  Rep.  192, 
117  S.  W.  253,  19  Ann.  Cas.  140;  Com. 
v.  Miller  (1909)  —  Ky.  — ,  115  S.  W. 
234;  Wilson  v.  Com.  (1909)  —  Ky.  — , 
121  S.  W.  430;  Spencer  v.  Com.  (1909) 


^  Ky.  — ,  122  S.  W.  800;  Cohl  v.  Boaz 
(1910)  140  Ky.  715,  131  S.  W.  782; 
Utterback  v.  Com.  (1921)  190  Ky.  138, 

226  S.  W.  1065. 

Maine.— State  v.  Davis  (1917)  116 
Me.  260,  101  Atl.  208.  See  also  State 
V.  Cady  (1890)  82  Me.  426,  19  Atl. 
908;  State  v.  Simpson  (1915)  113  Me. 
27,  92  Atl.  898;  State  v.  Grondin 
(1915)  113  Me.  479,  94  Atl.  947;  State 
v.  Benson  (1916)  116  Me.  649,  98  AtL 
561. 

Massachusetts. — Com.  v.  Packard 
(1855)  5  Gray,  101;  Com.  v.  Merrill 
(1860)  14  Gray,  415,  77  Am.  Dec.  336. 

Michigan. — ^People  v.  Minney  (1909) 
155  Mich.  534,  119  N.  W.  918. 

Missouri. — State  v.  Daubert  (1868) 
42  Mo.  242;  State  v.  Young  (1911) 
237  Mo.  170,  140  S.  W.  873. 

New  Jersey.  —  State  v.  Raymond 
(1909)  78  N.  J.  L.  61,  78  Atl,  761; 
State  V.  Martini  (1910)  80  N.  J.  L. 
686,  78  Atl.  12. 

North  Carolina.  —  State  v.  Brown 
(1896)  119  N.  C.  789,  26  S.  E.  121; 
State  V.  Norman  (1910)  153  N.  C.  591, 
68  S.  E.  917. 

Pennsylvania.  —  Pauli  v.  Com. 
(1879)  89  Pa.  432;  Com.  v.  Yost 
(1900)  197  Pa.  171,  46  Atl.  845;  Com. 
V.  Byers  (1910)  45  Pa.  Super.  Ct.  37. 

South  Carolina.  —  State  v.  Daniel 
(1909)  83  S.  C.  309,  65  S.  E.  236; 
State  V.  Brown  (1915)  103  S.  C.  437, 
LJK.A.1916D,  1295,  88  S.  E.  21.  See 
also  State  v.  Sanders  (1898)  52  S.  C. 
580,  30  S.  E.  616;  State  v.  Turner 
(1921)  —  S.  C.  — ,  109  S.  E.  119. 

Utah.— State  v.  Gordon  (1904)  28 
Utah,  16,  76  Pac.  882. 

Wisconsin. — Devoy  v.  State  (1904) 
122  Wis.  148,  99  N.  W.  455. 

It  was  broadly  stated  in  Isbell  v. 
United  States  (1915)  142  C.  C.  A.  312, 

227  Fed.  788,  that  ''at  the  close  of 
the  evidence  in  every  trial  by  jury 
the  question  of  law — not  whether  the 
weight  of  the  evidence  sustains  the 
claims  of  the  plaintiff  or  the  defend- 
ant, but  whether  or  not  there  is  any 
substantial  evidence  to  sustain  the 
claim  of  the  plaintiff — ^necessarily  and 
unavoidably  arises,  and  the  duty  rests 
upon  the  trial  court  to  direct  a  verdict 
for  the  defendant  if  there  is  no  such 
evidence." 
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Stated  differently:  It  is  ''the  right 
and  duty  of  the  trial  judge,  after  the 
evidence  of  the  commonwealth  has 
been  fully  produced,  to  determine,  as 
matter  of  law,  whether  the  proof  has 
been  sufficient  in  volume  and  quality 
to  overcome  the  presumption  of  inno- 
cence, and  thus  put  the  accused  to  a 
defense.  Where  the  proof  fails  to 
measure  up  to  this  standard,  there  is 
nothing  to  support  a  conviction  and 
the  prisoner  is  entitled  to  be  dis- 
charged." Com.  V.  Byers  (1910)  45 
Pa.  Super.  Ct.  87. 

In  Union  P.  Coal  Co.  v.  United 
States  (1909)  97  C.  C.  A.  578,  173 
Fed.  737,  the  rule  was  stated  to  be 
that  "unless  there  is  substantial  evi- 
dence of  facts  which  exclude  every 
other  hypothesis  but  that  of  guilt,  it 
is  the  duty  of  the  trial  court  to  in- 
struct the  jury  to  return  a  verdict  for 
the  accused;  and  where  all  the  sub- 
stantial evidence  is  as  consistent  with 
innocence  as  with  guilt,  it  is  the  duty 
of  the  appellate  court  to  reverse  a 
judgment  of  conviction." 

In  Isbell  V.  United  States  (Fed.)  su- 
pra, the  court,  after  quoting  the  fore- 
going statement  in  the  Union  P.  Goal 
Co.  Case  (Fed.)  supra,  said:  "The 
criticism  of  the  first  clause  of  the 
last  sentence  quoted,  that  under 
it  the  trial  court  must  necessarily 
pass  upon  the  weight  of  the  evi- 
dence and  the  credibility  of  the 
witnesses,  and  that  it  is  equivalent 
to  saying  that  unless  the  trial  judge 
believes  the  defendant  guilty  be- 
yond a  reasonable  doubt  he  must 
direct  a  verdict  of  acquittal,  has 
not  been  deemed  sound  for  the  follow- 
ing reasons:  It  is  certain  that  evi- 
dence of  facts  as  consistent  with  inno- 
cence as  with  guilt  is  not  sufficient 
to  sustain  a  conviction,  and  that  at 
the  close  of  every  trial  by  jury  it  is 
the  duty  of  the  court,  upon  request, 
to  consider  and  determine  whether  or 
not  there  is  any  substantial  evidence 
of  the  guilt  of  the  accused,  and,  if 
there  is  none,  to  instruct  the  jury  to 
return  a  Verdict  for  the  defendant. 
If  there  is,  at  the  conclusion  of  a 
trial,  no  substantial  evidence  of  facts 
which  exclude  every  other  hjrpothesis 
but  that  of  guilt,  there  is  no  substan- 


tial evidence  of  the  guilt  of  the  ac- 
cused; for  facts  consistent  with  his 
innocence  are  never  evidence  of  his 
guilt.  Nor  does  the  duty  of  the  court 
to  consider  and  determine  whether  or 
not  there  is  substantial  evidence  of 
facts  which  exclude  every  other  hy- 
pothesis but  that  of  guilt  require  the 
court,  in  our  opinion,  to  pass  upon 
the  weight  of  the  evidence,  the  credi- 
bility of  the  witnesses,  or  to  direct  an 
acquittal  unless  he  believes  the  de- 
fendant guilty  beyond  a  reasonable 
doubt.  It  requires  nothing  of  him  but 
the  performance  of  the  ordinary  duty 
which,  upon  request,  devolves  upon 
him  in  every  jury  trial — ^the  duty  to 
determine  whether  or  not,  at  the  close 
of  the  trial,  there  is  any  substantial 
evidence  against  the  defendant,  and, 
if  there  is  none,  to  direct  a  verdict 
in  his  favor.  The  judge  is  to  consider 
and  determine,  not  whether  or  not  the 
weight  of  conflicting  evidence  or  the 
preponderance  of  the  credibility  of 
contradictory  witnesses  establishes 
facts  which  exclude  every  other  hy- 
pothesis but  that  of  guilt,  but  only 
whether  or  not  there  is  any  substan- 
tial evidence  whatever  of  such  facts, 
and,  if  there  is  none,  to  direct  a  ver- 
dict in  favor  of  the  defendant.  Nor 
does  the  discharge  of  this  ordinary 
duty  seem  to  us  to  require  him  to 
consider  or  determine  in  any  case 
where  the  evidence  is  conflicting, 
or  in  any  case  in  which  there  is 
any  substantial  evidence  of  the 
guilt  of  the  defendant,  whether  in 
his  opinion  the  defendant  is  innocent 
or  guilty;  much  less  does  it  require 
him  to  direct  a  verdict  unless  he  be- 
lieves him  guilty  beyond  a  reasonable 
doubt.  In  our  opinion  it  requires  noth- 
ing more  of  him  than  to  consider  and 
determine  whether  or  not  there  is  any 
substantial  evidence  against  him,  and, 
if  there  is  not,  to  direct  his  acquittal. 
Nor  are  we  persuaded  of  the  sound- 
ness of  the  contention  that  the  rule 
that,  'where  all  the  substantial  evi- 
dence is  as  consistent  with  innocence 
as  with  guilt,  it  is  the  duty  of  the  ap- 
pellate court  to  reverse  the  judgment 
against  the  accused,'  is  unsound,  or 
that  it  requires  the  appellate  court  to 
determine  any  question  of  fact  except 
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the  question  which  it  is  always  the 
province  of  the  court  to  determine — 
whether  or  not  there  was  any  sub- 
stantial evidence  of  the  guilt  of  the 
accused.  The  rule  is  that,  where  all 
the  substantial  evidence  was  as 
consistent  with  innocence  as  with 
guilt,  it  is  the  duty  of  the  appellate 
court  to  reverse  the  judgment  against 
a  defendant;  not  where  there  was  a 
preponderance  of  the  substantial  evi- 
dence, or  witnesses  of  the  greater 
credibility  in  favor  of  his  innocence, 
but  where  there  was  no  substantial 
evidence,  no  substantial  testimony,  or 
credible  witness  whatever,  of  any  facts 
inconsistent  with  the  innocence  of  the 
accused.  This  is  the  only  question  the 
court  is  required  or  permitted  to  de- 
termine under  this  rule,  and  where 
there  was  any  substantial  evidence  in- 
consistent with  the  innocence  of  the 
accused,  although  it  may  have  been 
contradicted  and  overwhelmed  by  the 
testimony  to  the  contrary,  the  weight 
of  the  evidence,  the  credibility  of  the 
witnesses,  and  the  guilt  or  innocence 
of  the  defendant  are  left  to  the  deter- 
mination of  the  jury.  It  is  certainly 
the  duty  of  an  appellate  court  in  a 
proper  case  to  reverse  a  judgment 
against  a  defendant,  where  there  is  no 
substantial  evidence  to  sustain  it. 
There  is  no  substantial  evidence  to 
sustain  a  judgment  against  an  alleged 
criminal^  where  all  the  substantial 
evidence  is  as  consistent  with  inno- 
cence as  with  guilt,  where  there  is  no 
substantial  evidence  whatever  of  facts 
inconsistent  with  his  innocence,  and 
in  such  a  case  it  cannot  be  doubtful, 
as  it  seems  to  us,  that  it  is  the  duty 
of  the  appellate  court  to  read  the  evi- 
dence, to  find  out  and  decide  whether 
or  not  there  was  any  substantial  evi- 
dence of  facts  inconsistent  with  his 
innocence,  and,  if  there  was  none,  to 
relieve  him  from  the  unjust  judgment, 
and  that  is  all  that  this  rule  requires 
of  the  appellate  court." 

But  compare  Breese  v.  United  States 
(1901)  45  C.  C.  A,  535,  106  Fed.  680, 
reversed  on  another  point  in  (1901) 
48  C.  C.  A.  86,  108  Fed.  804,  wherein 
the  court  upheld  the  refusal  of  the 
trial  judge  to  instruct  the  jury  that 
the  evidence  was  insufficient  to  con- 


vict the  defendant,  saying:  "This  was 
a  matter  wholly  within  the  judge's  dis- 
cretion. He  was  not  obliged  to  take 
the  question  from  the  jury,  however 
strong  may  have  been  his  own  impres- 
sion." In  that  case,  it  appeared  that 
there  was  ample  evidence  to  sustain 
the  conviction. 

In  Oregon  it  has  been  held  that,  un- 
less there  is  a  total  failure  of  proof, 
a  motion  asking  the  court  to  direct  an 
acquittal  must  specify  the  particulars 
in  which  it  is  claimed  the  evidence  is 
insufficient.  Otherwise  the  denial  of 
the  motion  will  not  be  reviewed  by  the 
appellate  court  State  v.  Tamler 
(1890)  19  Or.  528,  9  L.R.A.  853,  25 
Pac,  71;  State  v.  Fiester  (1897)  32 
Or.  254,  50  Pac.  561 ;  State  v.  Reyner 
(1907)  50  Or.  224,  91  Pac.  801. 

Conversely,  where  there  is  suffi- 
cient evidence  to  warrant  a  fair- 
minded  person  in  the  position  of  the 
jury  in  believing  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  of 
the  offense  charged,  there  is  no  duty 
on  the  part  of  the  court  to  direct  an 
acquittal,  and  its  failure  or  refusal 
to  do  so  is  not  reversible  error. 

United  States. — Higgins  v.  United 
States  (1911)  108  C.  C.  A.  48, 185  Fed. 
710;  Firth  v.  United  States  (1918)  165 
C.  C.  A.  56,  253  Fed.  36;  United  States 
v.  De  Bolt  (1918)  253  Fed.  78;  Kreuzer 
V.  United  States  (1918)  165  C.  C.  A* 
444,  254  Fed.  34,  writ  of  certiorari 
denied  in  (1919)  249  U.  S.  603,  Sa 
L.  ed.  798,  39  Sup.  Ct.  Rep.  260;  Chass 
V.  United  States  (1919)  169  C.  C.  A. 
631,  258  Fed.  911,  writ  of  certiorari 
denied  in  (1919)  250  U.  S.  665,  6S 
L.  ed.  1196,  40  Sup.  Gt.  Rep.  12;  Gu- 
rinsky  v.  United  States  (1919)  170  C. 
C.  A.  354,  259  Fed.  378;  Matters  v. 
United  States  (1919)  261  Fed.  826. 

Delaware.— D'Amico  v.  State  (1917) 
6  Boyce,  598,  102  Atl.  78. 

Iowa. — State  v.  Carpenter  (1904> 
124  Iowa,  5,  98  N.  W.  775. 

Kentucky. — Com.  v.  Murphy  (1894) 
96  Ky,  28,  27  S.  W.  859;  Crawford  v- 
Com.  (1896)  18  Ky,  L.  Rep.  16,  35 
S.  W.  114;  Powers  v.  Com.  (1902)  114 
Ky,  237,  70  S.  W.  644,  1050,  71  S.  W. 
494;  Levering  v.  Com.  (1909)  182  Ky. 
666,  136  Am.  St.  Rep.  192,  117  S.  W- 
253,   19  Ann.   Cas.   140;  Bennett  v. 
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€om.  (1909)  183  Ky.  452,  118  S.  W. 
332;  Spencer  v.  Com.  (1909)  —  Ky. 
— ,  122  S.  W.  800;  Gordon  v.  Com. 
(1910)  136  Ky.  508,  124  S.  W,  806; 
Com.  V.  Little  (1910)  140  Ky.  550,  131 
S.  W.  387;  Com.  v.  Boaz  (1910)  140 
Ky.  715,  131  S.  W.  782;  Johnson  v. 
€om.  (1918)  179  Ky.  40,  200  S.  W.  35; 
Barnes  v.  Cbm.  (1918)  179  Ky.  725, 
201  S.  W.  318;  Ratliff  v.  C^om.  (1918) 
182  Ky.  246,  206  S.  W.  497;  Utterback 
V.  Com.  (1921)  190  Ky.  138,  226  S.  W. 
1065;  Ellison  v.  Com.  (1921)  190  Ky. 
505,  227  S.  W.  458. 

Maine.— State  v.  Cady  (1890)  82  Me. 
426,  19  Atl.  908;  State  v.  Simpson 
(1915)  113  Me.  27,  92  Atl.  898;  State 
V.  Grondin  (1915)  113  Me.  479,  94 
Atl.  947;  State  v.  Benson  (1916)  115 
Me.  549,  98  Atl.  561. 

Massachusetts.  —  Com.  v.  Brooks 
(1895)  164  Mass.  397,  41  N.  E.  660; 
Com.  V.  Hollis  (1898)  170  Mass.  433, 
49  N.  E.  632;  Com.  v.  Williams  (1898) 
171  Mass.  461,  51  N.  E,  1035;  Com. 
V.  Teregno  (1919)  224  Mass.  56,  124 
JN.  E.  889. 

Michigan.— People  v.  Eaton  (1836) 
59  Mich.  569,  26  N.  W.  702. 

Missouri*— State  v.  Warner  (1881) 
74  Mo.  83;  State  v.  Groves  (1906)  194 
Mo.  452.  92  S.  W.  631. 

Nebraska.— Alt  v.  State  (1911)  88 
Neb.  259,  35  L.R.A. (N.S.)  1212,.  129 
N.  W.  432;  Koenigstein  v.  State 
(1919>  103  Neb.  580,  173  N.  W.  603. 

New   Jersey.  —  State  v.   Jaggers 

(1904)  71  N.  J.  L.  281,  108  Am.  St. 
Rep.  746,  58  Atl.  1014;  State  v.  Brown 

(1905)  72  N.  J.  L.  354,  60  Atl.  1117, 
affirmed  on  opinion  below  in  (1906) 
73  N.  J.  L.  679,  63  Atl.  1119;  State 
V.  Lieberman  (1910)  80  N.  J.  L.  506, 
79  Atl.  331,  affirmed  in  (1912)  82  N. 
J.  L.  748,  82  Atl.  1134. 

New  Mexico. — Territory  v.  Padilla 
(1903)  12  N.  M.  1,71  Pac.  1084;  State 
V.  Wilson  (1919)  25  N.  M.  439,  184 
Pac.  531;  State  v.  Taylor  (1920)  — 
N.  M.  — ,  194  Pad.  368. 

North  Carolina.  —  State  v.  Green 
(1895)  117  N.  C.  695,  23  S.  E.  98; 
State  V.  Brady  (1919)  177  N.  C.  587, 
99  S    E   7 

Ohio.  —  State  v.  Gross  (1914)  91 
Ohio  St.  161,  110  N.  E.  4C3. 


Oregon. — State  v.  Bailey  (1919)  90 
Or.  627,  178  Pac.  201. 

Texasi— Miller  v.  State  (1913)  72 
Tex.  Crim.  Rep.  151,  161  S.  W.  128. 

Vermont— State  v.  Hallock  (1897) 
70  Vt.  159,  40  Atl.  51. 

Washington.  —  State  v.  Wilson 
(1894)  10  Wash.  402,  39  Pac.  106; 
State  V.  Welty  (1911)  65  Wash.  244, 
118  Pac.  9. 

Wisconsin.— Black  v.  State  (1884) 
59  Wis.  471,  18  N.  W.  457;  Porath  v. 
State  (1895)  90  Wis.  527,  48  Am.  St. 
Rep.  954,  63  N.  W.  1061;  Murphy  v. 
State  (1905)  124  Wis.  635,  102  N.  W. 
1087. 

Thus,  where  there  is  positive  evi- 
dence, by  competent  witnesses,  of  the 
commission  by  the  defendant  of  the 
crime  charged,  there  is  no  duty  rest- 
ing on  the  court  to  direct  an  acquittal. 
State  V.  Warner  (1881)  74  Mo.  83, 
wherein  the  ^ourt  said:  "At  the  close 
of  the  evidence  on  behalf  of  the  state, 
the  defendant  asked  the  court  to  in- 
struct the  jury  that  under  the  evidence 
they  must  acquit  the  defendant.  It 
is  only  where  there  is  no  evidence 
tending  to  prove  the  offense  charged 
that  such  an  instruction  should  be 
given.  In  this  case  the  prosecutrix 
swore  positively  that  defendant  had 
carnal  connection  with  her  against  her 
will  and  consent,  using  the  necessary 
force  to  accomplish  his  purpose,  over- 
coming such  resistance  as  she  was 
able  to  make.  This  instruction  was, 
therefore,  properly  refused," 

Likewise,  it  is  proper  for  the  court 
to  submit  the  case  to  the  jury,  where 
the  evidence  is  conflicting  (State  v. 
Groves  (1906)  194  Mo.  452,  92  S.  W. 
631),  or  tends  directly  to  show  the 
defendant's  guilt  (State  v.  Hallock 
(1897)  70  Vt.  159,  40  Atl.  51). 

Similarly,  where  the  determination 
of  the  guilt  of  the  defendant  is  de- 
pendent on  the  credibility  of  the  wit- 
nesses, it' is  not  erroneous  to  refuse  a 
request  for  a  directed  verdict  of  ac- 
quittal. Higgins  V.  United  States 
(1911)  108  C.  C.  A.  48,  185  Fed.  710, 
wherein  the  court  said:  "It  certainly 
cannot  be  urged  that  there  was  no 
evidence  tending  to  show  that  it  was 
false  and  that  defendant  was  guilty 
— ^the  form  in  which  his  motion  for  a 
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directed  verdict  was  cast.  And  it 
must  be  conceded  that  the  truthful- 
ness thereof,  and  defendant's  guilt  or 
innocence,  depended  almost  entirely 
on  the  credibility  of  the  witnesses  and 
the  weight  to  be  attached  to  their 
testimony.  If,  indeed,  defendant 
shammed  unconsciousness,  there  is  no 
escape  from  the  conclusion  that  his 
claim  was  false,  and  that  he  was 
guilty;  and  if  he  glanced  or  peeked 
at  the  physician  from  the  corner  of 
his  eye,  there  is  not  much  room  to 
doubt  as  to  his  shamming  uncon- 
sciousness. That  he  so  did  was  posi- 
tively testified  to  by  the  physician, 
whom  the  jury  saw  and  heard.  It  saw 
and  heard  the  defendant  detail  the 
circumstances  of  the  alleged  robbery. 
The  reasonableness  thereof,  and 
whether  their  telling  rang  true  or 
false,  if  that  was  determinable,  it  was 
in  a  position  to  judge.  And  so  it  was 
with  each  of  the  witnesses.  This  was 
a  case  whose  decision  depended  pecu- 
liarly on  the  credibility  of  the  wit- 
nesses and  the  weight  of  their  testi- 
mony. It  did  not  call  much,  if  at  all, 
for  a  determination  of  the  inferences 
that  should  be  drawn  from  admitted  or 
established  facts.  The  jury  was  in  a 
much  better  position  than  we  to  pass 
on  the  credibility  of  the  witnesses  and 
the  weight  of  their  testimony,  if,  in- 
deed, it  was  not  better  qualified  to 
exercise  that  function,  even  though 
we  were  in  like  position.''  To  the 
same  effect^  see  Black  v.  State  (1884) 
59  Wis.  471,  18  N.  W.  457,  Porath 
V.  State  (1895)  90  Wis.  527,  48  Am. 
St.  Rep.  954,  63  N.  W.  1061,  and 
Murphy  v.  State  (1905)  124  Wis.  635, 
102  N.  W.  1087,  set  out  infra,  subd. 
II.  a,  2.  (b) . 

Nor  is  it  reversible  error  to  refuse 
to  direct  a  verdict  for  the  accused 
where  the  indictment  contains  several 
counts,  and  the  evidence  in  support 
of  one  of  them  is  sufficient  to  sustain 
a  conviction.  Kreuzer  v.  United  States 
(1918)  165  C.  G.  A.  444,  254  Fed.  34, 
writ  of  certiorari  denied  in  (1919) 
249  U.  S.  603,  63  L.  ed.  798,  39  Sup. 
Ct.  Rep.  260;  State  v.  Terry  (1905) 
72  N.  J.  L.  375,  61  Atl.  148,  affirmed 
without  discussion  of  this  point  in 
(1906)  73  N.  J.  L.  554,  64  Atl.  113. 


And  especially  is  this  true  where 
it  appears  in  the  appellate  court  that 
the  sentence  imposed  was  not  more 
than  the  law  permits  to  be  imposed  as 
to  one  count.  McDonald  v.  United 
States  (1917)  164  C.  C.  A.  495,  241 
Fed.  793;  Blackstock  v.  United  States 
(1919)  —  C.  C.  A.  — ,  261  Fed.  150. 

Where  there  are  several  counts  be- 
fore the  jury,  though  the  evidence,  as 
to  one  count,  is  insufficient  to  support 
a  conviction,  if  the  evidence  will  sus- 
tain a  conviction  on  any  of  the  other 
counts,  the  court  is  under  no  duty  to 
give  an  instruction  as  to  the  count  on 
which  the  proof  has  failed,  which  has 
a  tendency  to  mislead  and  confuse  the 
jury.  Baldwin  v.  United  States  (1917) 
151  C.  C.  A.  643,  238  Fed.  793,  writ  of 
certiorari  denied  in  (1917)  245  U.  S. 
664,  62  L.  ed.  537,  38  Sup.  Ct.  Rep.  62. 
See  also  Matters  v.  United  States 
(1919)  —  C.  C.  A.  — ,  261  Fed.  826. 

In  Baldwin  v.  United  States  (Fed.) 
supra,  an  exception  was  reserved  to 
the  refusal  of  the  court  to  give  the 
following  written  charge,  requested 
by  the  defendant:  ''Under  the  ninth 
count  in  the  indictment  you  are 
charged  that  said  count  charges  that 
the  acts  and  things  therein  complained 
of  were  done  by  the  defendant  without 
having  registered  and  paid  the  special 
tax  required  by  the  Harrison  Anti- 
nar(!otic  Act  of  Congress,  and  the  un- 
disputed evidence  shows  that  at  said 
time  the  defendant  had  duly  registered 
and  paid  said  special  tax.  You  will 
therefore  find  the  defendant  'not 
guilty'  under  said  ninth  count  in  the 
indictment."  The  court  said:  "The 
form  of  this  charge  is  such  that  it 
was  calculated  to  convey  to  the  jury 
the  idea  that  it  was  incumbent  on 
them  to  make  and  return  a  separate 
finding  on  the  count  mentioned. 
Where  there  are  several  counts  before 
the  jury,  it  is  not  incumbent  on  the 
court  to  require  a  finding  on  one  of 
the  counts  specifically.  A  proper  ver- 
dict of  guilty  on  any  count  on  which 
the  case  goes  to  the  jury  would  sus- 
tain a  judgment  of  conviction,  though 
no  mention  of  any  other  count  is  made 
in  the  verdict.  Assuming  that  the 
evidence  was  such  as  to  entitle  the 
defendant  to   an   instruction,   if   re- 
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quested,  against  finding  him  guilty 
on  the  count  mentioned,  yet,  as  the 
instruction  asked  was  so  expressed  as 
to  have  a  tendency  to  mislead  and 
confuse  and  to  call  for  explanation, 
the  refusal  to  give  it  was  not  revers- 
ible error/' 

In  several  of  the  foregoing  juris- 
dictions the  court  is  not  bound  to  en- 
tertain a  motion  to  direct  a  verdict  of 
acquittal  until  the  conclusion  of  all 
the  testimony.   State  v.  Jaggers  (1904) 

71  N.  J.  L.  281,  108  Am.  St.  Rep.  746, 
58  Atl.  1014;  State  v.  Brown  (1905)  72 
N.  J.  L.  354,  60  Atl.  1117,  affirmed  on 
opinion  below  in  (1906)  73  N.  J.  L. 
679,  63  Atl.  1119;  State  v.  Lieberman 
(1910)  80  N.  J.  L.  606,  79  Atl.  831, 
affirmed  in  (1912)  82  N.  J.  L.  748,  82 
Atl.  1134;  State  v.  May  (1910)  163 
N.  C.  600,  68  S.  E.  1062;  Com.  v. 
George  (1900)  13  Pa.  Super.  Ct.  542. 

In  Delaware  an  exception  cannot  be 
noted  to  a  refusal  to  direct  an  acquit- 
tal at  the  conclusion  of  the  state's  evi- 
dence, the  practice  being  to  note  an 
ejiception  to  the  refusal  of  the  court 
to  direct  an  acquittal  at  the  conclu** 
sion  of  the  entire  case,  when  charg- 
ing the  jury.  State  v.  Lynn  (1901) 
3  Penn.  (DeL)  316,  51  Atl.  878. 

In  New  Jersey  the  direction  of  a  ver- 
dict at  the  close  of  the  state's  case 
is  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  judge,  and  his 
failure  to  direct  an  acquittal  is  not 
reviewable  on  appeal.  State  v.  Jag- 
srers  (1904)  71  N.  J.  L.  281,  108  Am. 
St.  Rep.  746,  68  Atl.  1014;  State  v. 
Brown  (1905)  72  N.  J.  L.  354,  60  Atl. 
1117,  affirmed  on  opinion  below  in 
(1906)  73  N.  J.  L.  679,  63  Atl,  1119; 
State  V.  Schoor  (1911)  81  N.  J.  L.  263, 
80  Atl.  22;  State  v.  Metzger  (1911)  82 
N.  J.  L.  749,  82  Atl.  330.  The  appellate 
court,  however,  is  required  by  statute 
to  consider  whether  the  appellant  has 
suffered  any  manifest  wrong  or  injury 
in  the  denial  by  the  trial  court  of  any 
motion,  the  granting  of  which  is  a 
matter  of  discretion.  This  statute 
brings  into  review  only  the  question 
^whether,  on  the  evidence  as  it  stood 
^when  the  motion  was  made,  there  was 
a  case  for  the  jury.  State  v.  Jaggers 
CI  .  J.)  supra;  State  v.  Brown  (1905) 

72  N.  J.  L.  354,  60  Atl.  1117,  affirmed 


on  opinion  below  in  (1906)  73  N.  J.  L. 
679,  63  Atl.  1119;  State  v.  Lieberman 
(1910)  80  N.  J.  L.  506,  79  Atl.  331,  af- 
firmed in  (1912)  82  N.  J.  L.  748,  82 
Atl.  1134.  But  the  action  of  the  trial 
court  on  the  application  of  the  de- 
fendant to  direct  his  acquittal,  made 
at  the  close  of  the  state's  case,  is  not 
reviewable  on  writ  of  error  where  the 
case  comes  up  on  a  strict  bill  of  ex- 
ceptions. State  V.  Metzger  (N.  J.) 
supra. 

h.  Application  of  general  rule, 
!•  Qenerally, 

In  France  v.  United  States  (1896) 
164  U.  &  681,  41  L.  ed.  595,  17  Sup. 
(X  Rep.  219,  it  was  said  that,  where 
the  evidence  does  not  bring  the  de- 
fendant within  the  provisions  of  the 
statute  which  he  is  charged  with  vio- 
lating, a  motion  to  direct  an  acquittal 
raises  a  question  of  law,  and  an  ex- 
ception to  the  denial  of  the  motion  is 
properly  reviewable  by  the  appellate 
court 

In  State  v.  Cady  (1890)  82  Me.  426, 
19  Atl.  908,  the  court  said:  "When 
the  evidence  in  suppqrt  of  a  criminal 
prosecution  is  so  defective  or  so  weak 
that  a  verdict  of  guilty  based  upon  it 
cannot  be  sustained,  the  jury  should 
be  instructed  to  return  a  verdict  of 
'not  guilty.'  Such  a  case  arises  when 
there  is  a  material  variance  between 
the  allegations  and  the  proof,  as  when 
one  is  indicted  for  stealing  a  black 
horse,  and  the  proof  is  that  he  stole 
a  white  one;  or  when  one  is  indicted 
for  maintaining  a  nuisance  in  one 
place,  and  the  proof  is  that  he  kept  a 
nuisance  in  another  and  an  entirely 
different  place;  or  when  there  is  a 
total  want  of  evidence  to  support  some 
material  allegation,  or  the  evidence  in 
support  of  it  is  so  slight  that  a  verdict 
based  upon  it  could  not  be  allowed  to 
stand.  In  all  such  cases  it  would  un- 
doubtedly be  the  duty  of  the  court  to 
instruct  the  jury  to  return  a  verdict  of 
not  guilty;  and  a  refusal  to  so  instruct 
them  would  be  a  valid  ground  of  ex- 
ception." 

So,  in  State  v.  Gibbs  (1919)  105 
Kan.  52,  181  Pac.  569,  the  court,  in 
an  official  syllabus,  said:  "In  a  crim- 
inal prosecution,  where  the  state  fails 
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to  establish  a  prima  facie  case  against 
the  defendant  by  its  evidence  in  chief, 
the  defendant  is  entitled  to  a  directed 
verdict  in  his  behalf." 

Where  the  evidence  wholly  fails  to 
connect  the  defendant  with  the  com- 
mission of  the  crime,  it  is  the  duty  of 
the  court  to.  direct  a  verdict  of  acquit- 
tal. State  V.  Myer  (1886)  69  Iowa,  148, 
28  N.  W.  484;  Com.  v.  Murphy  (1908) 
33  Ky.  L.  Rep.  141,  109  S.  W.  353; 
State  V.  Daubert  (1868)  42  Mo.  242; 
State  V.  Norman  (191(f)  153  N.  C.  591, 
68  S.  E.  917;  State  v.  Brown  (1915) 
103  S.  C.  437,  L.R.A.1916D,  1295,  88 
S.  E.  21;  State  v.  Gordon  (1904)  28 
Utah,  15,  76  Pac.  882.  See  also  Lever- 
ing v.  Com.  (1909)  132  Ky.  666,  136 
Am.  St.  Rep.  192,  117  S.  W.  253,  19 
Ann.  Cas.  140;  Wilson  v.  Com.  (1909) 
—  Ky.  — ,  121  S.  W.  430. 

In  Com.  V.  Murphy  (1908)  33  Ky.  L. 
Rep.  141, 109  S.  W.  353,  supra,  a  prose- 
cution for  abortion,  the  court  said: 
"If  the  evidence  introduced  in  behalf 
of  .the  commonwealth  fails  to  incrim- 
inate the  defendant,  or  is  wholly  in- 
sufficient to  show  that  he  is  guilty  of 
the  offense  char^^ed,  it  is  not  only  the 
right  but  the  duty  of  the  trial  judge 
to  instruct  the  jury  to  return  a  verdict 
of  not  guilty.  It  is  not,  however,  with- 
in the  province  of  the  trial  court  to 
take  from  the  jury  a  criminal  prosecu* 
tion.  If  there  is  any  evidence,  how- 
ever slight  it  may  be,  conducing  to 
show  that  the  defendant  is  guilty  of 
the  offense  charged,  or  any  of  its  de- 
grees mentioned  in  the  Code.  This 
rule  of  practice  is  not  found  directly 
in  either  the  Code  or  the  statutes,  but 
it  is  firmly  established  as  a  part  of 
the  criminal  jurisprudence  of  the 
state,  and  is  unifomaJy  applied  by  this 
court  in  considering  appeals  in  crim- 
inal cases,  when  a  reversal  is  asked 
because  the  verdict  is  flagrantly 
against  the  evidence,  or  is  not  sup- 
ported by  sufficient  evidence;  and 
should  control  the  lower  courts  in  the 
disposition  of  criminal  cases." 

So,  in  State  v.  Myer  (Iowa)  supra, 
where  there  was  no  evidence  tending 
to  show  that  the  defendant  in  any  re- 
spect aided  and  abetted  any  person  in 
the  commission  of  the  crime  of  lar- 
ceny, it  was  held  to  be  error  for  the 


court  to  submit  the  question  of  the  de- 
fendant's guilt  to  the  jury. 

And,  in  Levering  v.  Com.  (Ky.) 
supra,  a  prosecution  for  murder,  the 
court  said:  "It  is  earnestly  pressed 
upon  our  attention  by  counsel  for  the 
appellant  that  there  was  no  evidence 
conducing  to  show  (1)  that  appellant 
administered  to,  or  caused  his  wife  to 
take,  medicine  that  he  knew  was  a 
deadly  poison,  but  that  she  believed  to 
be  a  healthful  compound;  (2)  that 
his  wife  died  from  the  effects  of 
strychnia  poison.  It  cannot  be 
doubted  that  unless  the  commonwealth 
introduced  some  competent  evidence, 
direct  or  circumstantial,  tending  to 
show  that  appellant  wilfully  and  ma- 
liciously administered  or  caused,  in 
the  manner  stated,  his  wife  to  take 
strychnia  poison,  and  that  she  took  the 
same  believing  it  to  be  healthful  or 
salutary  medicine,  and  died  from  the 
effects  of  it,  the  jury  should  have  been 
directed  to  find  appellant  not  guilty, 
because  it  is  indispensable  to  sustain 
a  conviction  that  both  of  these  things 
should  exist.'* 

Likewise,  where  .  the  evidence 
creates  a  mere  suspicion  of  guilt,  it 
becomes  the  duty  of  the  court  to  in- 
struct a  verdict  of  acquittal.  Mickle 
V.  United  States  (1907)  84  C.  C.  A.  672, 
157  Fed.  229;  Lucas  v.  Com.  (1912) 
147  Ky.  744,  145  S.  W.  751 ;  Blanken- 
ship  V.  Com.  (1912)  147  Ky.  768.  145 
S.  W.  752;  Saylor  v.  Com.  (1914)  158 
Ky,  768, 166  S.  W.  254;  State  v.  Young 
(1911)  237  Mo.  170,  140  S.  W.  878. 

In  Mickle  v.  United  States  (Fed.) 
supra^  the  court  said:  'The  rule  is» 
as  often  declared,  that  this  court  will 
not  weigh  the  evidence  to  pass  upon 
conflicts  therein,  but  will  look  into  it 
only  to  see  whether  there  was  error 
in  not  directing  a  verdict,  because 
there  was  no  evidence  to  sustain  the 
verdict  rendered.  We  have  carefully 
read  all  of  the  testimony  submitted, 
and  are  of  the  opinion  that  the  most 
that  can  be  said  for  it  is  that  possibly 
it  might  raise  a  conjecture  or  sus- 
picion unfavorable  to  the  defendant. 
But  evidence  only  sufficient  for  this 
purpose  is  not  legal  evidence,  for  the 
jury  must  be  governed  by  the  evidence 
of  facts  upon  which  the  suspicion  is 
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based,  not  by  the  suspicion  itself.  The 
evidence  in  every  criminal  case  should 
be  sufficient  to  warrant  a  reasonable 
conclusion  of  the  defendant's  guilt. 
Otherwise  it  is  the  duty  of  the  court 
to  instruct  a  verdict  in  his  favor. 
While  it  is  true  we  find  a  statement 
in  the  bill  of  exceptions  that  'the  above 
is  all  of  the  evidence  offered  by  either 
side  in  the  case/  and  to  which  state- 
ment the  district  attorney  added  the 
following:  1  think  the  foregoing 
states  fairly  well  th«  evidence,  as  cor- 
rected, as  it  was  given  in  the  trial 
of  the  case' — yet  the  transcript  of  the 
evidence,  as  contained  in  the  record, 
does  not  suggest  a  careful  or  accu- 
rate stenographic  report  of  the  testi* 
mony,  and  possibly  there  are  omis- 
sions of  evidence  upon  which  the  able 
and  learned  judge  of  the  lower  court 
acted.  However  this  may  be,  with  this 
statement  in  the  record,  we  are  gov- 
erned by  the  record  as  we  find  it  Our 
conclusion  is  that  there  was  no  evi- 
dence to  sustain  the  verdict  rendered, 
and  that  the  trial  court  should  have 
instructed  the  jury  to  return  a  verdict 
for  the  defendant." 

In  Blankenship  v.  Com.  (1912).  147 
Ky.  768,  145  S.  W.  752,  supra,  a  prose- 
cution for  larceny,  the  court  said: 
"The  only  fact  appearing  from  the 
foregoing  evidence  that  can  be  said 
to  create  a  suspicion  of  appellant's 
guilt  was  his  possession  of  some  of  the 
shoes,  and  his  explanation  of  such  pos- 
session was  entirely  consistent  with 
his  innocence.  Not  another  fact  or 
circumstance  appearing  from  the  evi- 
dence connected  him  in  the  remotest 
degree  with  the  theft  of  the  shoes 
from  the  car.  The  evidence  would  not 
have  been  sufficient  to  convict  appel- 
lant even  of  receiving  the  shoes  as 
stolen  property,  as  it  furnishes  no 
proof  of  a  guilty  knowledge  on  his 
part  that  they  had  been  stolen.  .  .  . 
According  to  the  evidence  he  had  no 
reason  for  doubting  his  brother's 
statement,  made  when  he  purchased  of 
him  the  shoes,  that  he  had  bought 
them  of  Atkins;  and  $10,  the  price  ap- 
pellant paid  his  brother  for  the  eight 
pairs  of  shoes,  closely  approximated 
their  value,  the  shoes  being  of  a  cheap 
grade,  suitable  for  the  use  of  miners. 
As  the  evidence  of  the  commonwealth 


created  but  a  mere  suspicion  of  guilt 
on  the  part  of  appellant,  and  this  sus- 
picion was  dispelled  by  the  evidence 
in  his  behalf  and  as  a  whole,  his  ac- 
quittal should  have  been  directed  by 
a  peremptory  instruction  from  the 
trial  court." 

So,  in  Lucas  v.  Com.  (1912)  147 
Ky.  744,  145  S.  W.  751,  supra,  it  was 
said:  "There  was  no  evidence  show- 
ing that  Lucas  was  found  in  posses- 
sion of  the  money  which  was  stolen 
from  Hill,  and  there  is  nothing  tend- 
ing to  show  that  Lucas  took  the  money, 
except  the  statement  that  he  was 
standing  by  Hill,  and  looked  him  up 
and  down,  and  shortly  after  this  his 
money  was  missing.  But  he  was  in  a 
crowd  of  people,  and  any  one  of  the 
crowd  had  the  same  opportunity  to  rob 
him  that  Lucas  had.  There  is  no  evi- 
dence that  Lucas  got  the  money.  A 
prisoner  cannot  be  convicted  on  bare 
suspicion.  The  court  should  have  in- 
structed the  jury  peremptorily  to  find 
the  defendant  not  guilty." 

2»  Vnoarrohorated  teatitnany  of  acconi' 

plice. 

In  those  jurisdictions  where  it  is 
the  rule  that  the  uncorroborated  tes- 
timony of  an  accomplice  is  insufficient 
to  support  a  conviction,  it  is  the  duty 
of  the  court,  in  the  absence  of  any 
testimony  corroboratory  of  an  accom- 
plice, to  direct  a  verdict  of  acquittal. 
United  States  v.  Murphy  (1918)  253 
Fed.  404;  Reynolds  v.  State  (1912)  14 
Ariz.  302,  127  Pac.  731. 

Thus,  in  United  States  v.  Murphy 
(Fed.)  supra,  wherein  it  appeared  that 
the  only  evidence  to  support  a  con- 
viction was  that  of  a  discredited  ac- 
complice, the  court  said:  "Assuming 
.  .  .  that  no  corroboration  is  nec- 
essary of  an  accomplice  whose  cross- 
examination  leaves  him  a  credible  wit- 
ness, .  .  .  the  serious  question  here 
under  consideration  is  whether,  if 
Brice,  an  accomplice,  leaves  the  stand 
a  thoroughly  discredited  witness  upon 
many  material  points,  it  can  be 
claimed  that,  in  spite  of  that  fact, 
there  is  any  testimony  here,  aside 
from  Brice,  which  connects  Rogers 
and  Oppenheim  with  the  crimes 
charged,  sufficient  to  submit  the  case 
to  the  jury.    Where  the  government's 
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case  hinges  largely  upon  the  testimony 
of  a  confessed  thief,  who  concededly 
might  be  an  'honest  witness,  but  who 
has  here  time  and  time  again  evaded, 
whose  testimony  was  at  times  absurd, 
inconsistent,  and  full  of  falsehoods, 
and  who,  when  confronted  with  the 
facts  which  pinned  him  upon  either 
horn  of  a  particular  dilemma  then  con- 
fronting him,  failed  to  answer,  and 
who  on  his  own  statement  was  torn 
apart,  and  of  whom  it  is  charitable  to 
say  falsified,  can  it  be  that  such  evi- 
dence is  sufficient  legal  evidence  to  go 
to  a  jury?  Leaving  out  the  question 
of  an  accomplice,  would  a  court  not  be 
justified — ^yes,  required — ^to  take  such 
a  case  away  from  a  jury,  if  the  wit- 
ness relied  upon  to  substantiate  the 
main  parts  of  a  case  were  simply  a 
discredited  witness,  and  not  a  dis- 
credited accomplice,  as  here.  It  needs 
the  citation  of  no  authority  to  sustain 
the  proposition.  It  is  not,  as  counsel 
contend,  a  question  of  corroboration  of 
what  we  might  call  a  good  accomplice 
— good  in  the  sense  that  he  made  what 
is  commonly  called  a  good  witness, 
frank,  open,  truthful,  such  as  would 
impress  a  trier  of  a  question  of  fact, 
by  his  answers  and  his  demeanor,  that 
he  spoke  the  truth.  But  the  case  here 
is  where  we  have  a  bad  accomplice, 
who  by  his  answers  not  only  evaded 
and  equivocated,  who  was  utterly  de- 
void of  the  sanctity  of  his  oath,  but 
who  over  and  over  again  falsified  up- 
on material  matters,  seeking  to  con- 
nect the  defendants  Rogers  and  Op- 
penheim,  and  without  whose  testimony 
there  is  nothing.  In  order  to  support 
the  claims  of  the  government  connect- 
ing the  defendants  Rogers  and  Op- 
penheim  with  criminal  participation, 
the  testimony  of  Brice  is  indispensa- 
ble ;  for  all  of  the  acts  done  and  con- 
versations had  must  be  linked  with 
Brice's  version  of  what  took  place  and 
what  was  said  in  order  to  submit  the 
case  to  the  jury.  And,  but  for  the 
demonstrated  untruthfulness  of  Brice 
upon  all  material  questions,  there 
would  be  sufficient  evidence  to  make  it 
necessary  that  the  defendants  explain. 
Nor  must  we  lose  sight  of  the  pre- 
sumption of  innocence  which  remains 
with  these  defendants  throughout  the 
trial.     Brice    endeavored   to   remove 


that  presumption,  and  that  was  the 
main  purpose  of  his  testimony;  yet,  as 
I  view  it,  his  testimony  was  of  such 
a  character  as  to  be  unbelievable, — 
shattered,  as  expressed  by  counsel, — 
so  that  all  the  letters,  all  the  infer- 
ences in  the  letters  by  virtue  of  the 
presumption  of  innocence,  are  pre- 
sumed to  have  been  innocent,  and 
there  is  no  other  evidence  to  prove 
they  were  not.  ...  It  appears  con- 
clusively that  Brice  must  be  credible 
to  support  the  sinister  conclusion,  and 
one  must  believe  his  version  of  the 
conversation  had.  Nor  is  this  a  ques- 
tion of  fact  for  a  jury  to  pass  upon. 
It  raises  a  question  of  law.  So,  too, 
as  to  all  the  transactions.  Brice  must 
be  credible  in  order  to  give  life  and 
substance  to  the  claim  that  all  defend- 
ants knew  Brice  was  stealing  from  the 
bank,  for  they  involve  his  own  rela- 
tion of  conversations,  and  without  it 
the  government's  case  falls.  .  .  • 
Without  his  truthful,  or  semblance  of 
truthful,  statements  regarding  all 
these  various  transactions,  there  is 
nothing  to  submit  to  the  jury.  If  there 
ever  was  a  case  where  there  was  a 
complete  application  of  the  maxim 
'falsus  in  uno,  falsus  in  omnibus,'  it 
is  right  here.  This  being  the  legal 
situation  confronting  us,  it  is  incon- 
ceivable to  me  that  this  motion  should 
be  denied.  The  law  compels  me  to 
grant  such  a  mq};ion." 

In  Wisconsin,  it  being  the  rule  that 
a  conviction  may  be  had  on  the  un- 
corroborated testimony  of  an  accom- 
plice, there  is  no  duty  resting  on  the 
court  to  instruct  the  jury  to  acquit  the 
defendant.  Black  v.  State  (1884)  59 
Wis.  471, 18  N.  W.  457;  Porath  v.  State 
(1895)  90  Wis.  527,  48  Am.  St.  Rep. 
954,  63  N.  W.  1061 ;  Murphy  v.  State, 
(1905)  124  Wis.  635,  102  N.  W.  1087. 

In  Black  v.  State  (Wis.)  supra,  the 
court  said:  "Where  there  is  no  evi- 
dence against  the  accused,  except  the 
uncorroborated  testimony  of  an  ac- 
complice, it  is  discretionary  with  the 
trial  court  whether  to  direct  an  ac- 
quittal or  not." 

3>  Failure  to  prove  essential  element  of 

crime. 
EmbesBleineitt. 

The  failure  of  the  trial  judge  to  di- 
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rect  a  verdict  of  acquittal  was  held  to 
be  error  in  Bailey  v.  Com.  (1908)  130 
Ky.  301,  113  S.  W.  140,  a  prosecution 
for  embezzlement,  where  the  evidence 
failed  to  show  that  the  defendant  con- 
verted any  money  to  his  own  use. 

IPmlne  pretenses. 

The  court's  refusal  to  direct  a  ver- 
dict for  the  defendant  in  State  v.  Dan- 
iel (1909)  83  S.  C.  309,  65  S.  E.  236, 
a  prosecution  for  obtaining  money 
under  false  pretenses,  was  held  to  be 
reversible  error,  where  the  only  evi- 
dence to  sustain  a  conviction  was  that 
the  defendant  had  obtained  the  satis- 
faction of  a  debt  by  the  false  repre- 
sentation of  the  value  of  the  property 
fiven  in  satisfaction.  The  court  said : 
^'It  is  manifest  that  the  difference  be- 
tween a  debt  or  obligation  for  money 
and  the  money  itself  is  so  substantial 
that  proof  of  the  obtaining  of  the 
satisfaction  of  the  debt  by  false  pre- 
tenses will  not  sustain  a  conviction 
under  an  indictment  charging  the  ob- 
taining of  money  by  false  pretenses. 
.  .  .  We  think  no  authority  can 
be  found  which  holds  that  the  charge 
of  obtaining  money  by  false  pretenses 
is  sustained  by  proof  of  obtaining  the 
satisfaction  of  a  debt  by  the  false 
representation  of  the  value  of  the 
property  given  in  satisfaction.  On  the 
contrary,  the  doctrine  is  laid  down  in 
Bishop  on  Criminal  Law,  §  394,  that 
merely  getting  credit  on  a  debt  is  not 
obtaining  property  under  false  pre- 
tenses within  the  meaning  of  the  stat- 
ute." 


In  United  States  v.  Moynihan 
(1919)  258  Fed.  529,  a  prosecution  for 
the  violation  of  the  Federal  Statute 
(Act  of  February  13,  1913,  chap.  50, 
37  Stat,  at  L.  670,  Comp.  Stat.  §  8603,  4 
Fed.  Stat.  Anno.  2d  ed.  573)  making 
it  a  crime  to  steal  or  unlawfully  carry 
away  or  conceal,  or  by  fraud  or  deceit 
obtain  from  any  railroad  car,  etc.,  any 
goods  or  chattels  moving  as,  or  which 
are  a  part  of,  or  which  constitute,  an 
interstate  or  foreign  shipment,  the  evi- 
dence failed  to  show  that  the  goods 
alleged  to  have  been  stolen  were  mov- 
ing in  interstate  commerce.  The  fail- 
ure of  the  trial  court  to  direct  a  ver- 
dict of  acquittal  was  held  to  consti- 


tute reversible  error,  the  court  saying : 
"Whether  the  bale  of  silk  had  been 
stolen  from  the  platform  in  New  York, 
as  alleged  in  the  indictment,  whether 
it  had  been  stolen  from  a  platform  or 
depot  in  Jersey  City,  or  from  an  ex- 
press wagon,  or  whether  it  was  still 
lawfully  in  the  possession  of  some  em- 
ployee of  the  express  company  when 
it  was  pushed  from  the  back  of  an 
express  company  wagon  and  taken  pos> 
session  of  by  Moynihan,  the  evidence 
does  not  disclose.  The  facts  and  cir- 
cumstances are  quite  as  susceptible, 
if,  indeed,  not  more  so,  of  the  infer- 
ence that  the  bale  of  silk  was  being 
stolen  by  Moynihan  and  a  confederate 
on  the  express  wagon,  as  they  were  of 
the  inference  that  it  had  been  pre- 
viously stolen  from  the  platform  in 
New  York  or  some  intermediate  place. 
The  jury  were  permitted,  therefore, 
merely  to  guess  as  to  whether  one  of 
the  essential  elements  necessary  to 
justify  a  conviction  had  been  estab- 
lished, without  substantial  evidence 
upon  which  to  base  an  afihrmative  an- 
swer. We  are,  therefore,  of  opinion 
that  it  was  error  to  have  declined  to 
direct  a  verdict  of  acquittal  upon  the 
ground  just  discussed." 

Liquor  law  Tiolation. 

It  was  held  to  be  the  duty  of  the 
trial  judge  to  instruct  the  jury  to  ac- 
quit the  defendant  in  Isbell  v.  United 
States  (1915)  142  C.  C.  A.  312,  227 
Fed.  ,788,  it  appearing  that  the  prose- 
cution, having  charged  a  transporta- 
tion of  liquor  into  the  Indian  terri- 
tory, failed  to  show  beyond  a  reason- 
able doubt  that  the  defendant  was 
knowingly  transporting  the  liquor. 

Rap«« 

In  Com.  V.  Merrill  (1860)  14  Gray 
(Mass.)  415,  77  Am.  Dec.  336,  a  prose- 
cution for  assault  with  intent  to  rape, 
the  refusal  of  the  court  to  direct  a 
verdict  of  acquittal  was  held  to  be 
erroneous,  the  evidence  showing  an 
entire  absence  of  the  use  of  force. 
The  court  said :  "We  think  it  entirely 
clear  that  the  evidence  on  the  trial  of 
this  case  fell  far  short  of  proving  any 
intent  by  the  prisoner  to  have  carnal 
knowledge  of  the  prosecutrix  by  force 
and  against  her  will.  There  was 
ample  proof  of  gross  indecency  and 
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lewdness,  and  of  an  attempt,  by  long- 
continued  and  urgent  solicitations  and 
inducements,  to  lead  the  prosecutrix  to 
consent  to  the  wish  of  the  prisoner  to 
have  sexual  intercourse  with  her. 
These  facts  would  have  been  sufficient 
to  warrant  a  jury  in  finding  the  pris- 
oner guilty  of  an  assault.  But  there 
was  an  entire  absence  of  all  evidence 
of  the  use  of  force.  There  was  proof 
of  no  act  of  violence,  no  struggle,  no 
outcry,  and  no  attempt  to  restrain  or 
confine  the  person  of  the  prosecutrix, 
which  constitute  the  usual,  proper, 
and  essential  evidence  in  support  of 
a  charge  of  an  intent  to  accomplish  a 
felonious  purpose  on  the  body  of  a 
female  by  force  and  against  her  will. 
The  gist  of  the  aggravated  charge  laid 
in  the  indictment  against  the  prisoner 
was  the  intent  to  ravish.  .  .  •  The 
nature  of  the  charge  presupposes  that 
the  intent  of  the  prisoner  was  not  car- 
ried out.  It  is,  therefore,  necessary 
that  the  acts  and  conduct  of  the  pris- 
oner should  be  shown  to  be  such  that 
there  can  be  no  reasonable  doubt  as 
to  the  criminal  intent.  If  these  acts 
and  conduct  are  equivocal,  or  equally 
consistent  with  the  absence  of  the 
felonious  intent  charged  in  the  in- 
dictment, then  it  is  clear  that  they 
are  insufficient  to  warrant  a  verdict  of 
guilty.  ...  So,  in  the  present  case, 
the  jury  should  have  been  instructed 
that  there  was  no  sufficient  proof  to 
maintain  the  charge  against  the  de- 
fendant of  an  assault  on  the  {Mrose- 
cutrix  with  felonious  intent  to  have 
carnal  knowledge  of  her  by  force  and 
against  her  will." 

Likewise,  in  Devoy  v.  State  (1904) 
122  Wis.  148,  99  N.  W.  455,  a  prosecu- 
tion for  rape,  where  the  testimony 
wholly  failed  to  establish  the  use 
of  force  by  the  defendant,  the  court 
said:  'The  evidence  is  insufficient  to 
establish  the  crime  of  rape,  and  the 
court  should  have  granted  the  motions 
of  the  plaintiffs  in  error,  dismissing 
the  case  as  to  this  charge,  and  have 
submitted  it  upon  the  count  supported 
by  the  evidence.  A  decision  of  these 
motions  entitled  the  plaintiffs  in  error 
to  the  judgment  of  the  court  upon  the 
question  whether  the  evidence,  in  any 
view,  could  be  held  to  establish  the 
crime  of  rape,  and,  if  it  failed,  it  de- 


volved upon  the  court  to  withdraw  this 
charge  from  the  consideration  of  the 
jury,  and  tp  dismiss  them  from  further 
prosecution  under  this  count  of  the  in- 
formation. The  error  necessitates  a 
reversal  of  the  judgment  in  the  case/' 

Revenue  aet  Tiolation. 

It  appeared  that  the  defendant,  in 
Duff  V.  United  States  (1911)  107  C. 
C.  A.  319,  185  Fed.  101,  was  convicted 
for  a  violation  of  the  Federal  statute 
(Act  of  March  3,  1897,  chap,  379,  §  6, 
29  Stat,  at  L.  626,  627,  Comp.  Stat  § 
6075,  3  Fed.  Stat.  Anno.  p.  704)  which 
provides  in  part  as  folloi^s:  "Any 
person  who  shall  .  .  .  reuse  a  bot- 
tle for  the  purpose  of  containing  dis- 
tilled spirits  which  has  once  been  filled 
and  stamped  under  the  provisions  of 
this  act  without  removing  and  destroy- 
ing the  stamp  so  previously  affixed  to 
such  bottle  •  .  .  shall  be  fined,'' 
etc.  The  government  proved  that  its 
revenue  officers  had  found  in  a  saloon 
such  a  bottle  with  the  stamps  intact, 
the  contents  of  which  were  44-proof 
whisky.  The  defendant  was  one  of 
three  persons,  each  of  whom  at  that 
time  held  a  retail  liquor  dealer's  spe- 
cial tax  stamp  for  the  saloon  in  ques- 
tion. At  the  time  the  bottle  was 
found,  and  for  seventeen  days  preced- 
ing, the  saloon  had  been  in  the  custody 
of  a  constable,  who  had  seized  it  under 
an  attachment  for  rent.  There  was 
no  evidence  to  show  who,  in  point  of 
fact,  had  refilled  the  bottle  in  question. 
At  the  close  of  the  testimony  the  de- 
fendant moved  the  court  to  direct  a 
verdict  of  not  guilty.  The  instruc- 
tion was  refused.  Holding  the  refusal 
of  the  instruction  to  be  error,  the 
court  said:  "In  a  criminal  cause, 
where  the  evidence  for  the  govern- 
ment, if  assumed  to  be  true,  together 
with  all  reasonable  inferences  from  it, 
is  not  legally  sufficient  to  support  a 
verdict  of  guilty,  it  is  the  duty  of  the 
trial  court  upon  being  moved  thereto, 
to  direct  a  verdict  of  not  guilty.  .  .  . 
In  the  record  of  this  case  we  find  no 
evidence  that  the  bottle  in  question 
was  refilled  by  the  defendant,  or  by 
his  procurement,  or  by  anyone  actinsr 
for  him.  The  learned  court  below  was 
therefore  in  error  in  refusing  the  in- 
struction asked  for." 
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Robbery. 

In  Jones  v.  Com.  (1900)  22  Ky.  L. 
Rep.  388,  57  S.  W.  472,  wherein  it  ap- 
peared that  'there  was  absolutely  no 
evidence  conducing  to  show  that  the 
defendant  took  the  money,  either  by 
force  or  threats,  or  by  putting  the 
complaining  witness  in  fear,"  the  re- 
fusal of  the  trial  judge  to  direct  a 
verdict  of  acquittal  was  held  to  be. 
reversible  error. 

Unlawful  oomblnation. 

In  Union  Pacific  Coal  Co.  v.  United 
States  (1909)  97  C.  C.  A.  578,  173  Fed. 
737,  a  prosecution  for  the  violation  of 
the  "Sherman  Anti-trust  Act"  (26 
Stat,  at  L.  209,  chap.  647,  Comp.  Stat 
§  8820,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
644),  it  appeared  that  the  defendant 
company  had  no  knowledge  of  *the  act 
of  its  agent,  who  unlawfully  refused 
to  sell  coal  to  a  third  person.  It  being 
charged  that  the  defendant  and  its 
agents  had  entered  into  an  unlawful 
combination  to  deprive  such  third  per- 
son of  coal,  contrary  to  the  statute, 
the  court  said:  "No  case  has  been 
called  to  our  attention  that  sustains 
the  position  that  an  agent  of  a  corpo- 
ration may  alone  form  an  unlawful 
combination  between  himself  and  his 
corporation  by  his  thoughts  and  acts 
within  the  scope  of  his  agency,  with- 
out the  knowledge  of  participation  of 
any  other  agent  or  officer  of  the  cor- 
poration. If  he  may,  the  distinc- 
tion between  the  commission  of  an  of- 
fense and  a  combination  to  commit  it 
by  a  corporation  vanishes  into  thin 
air;  for  a  corporation  can  act  only  by 
an  agent,  and  every  time  an  agent  com- 
mits an  offense  within  the  scope  of  his 
authority,  under  this  theory,  the  corpo- 
ration necessarily  combines  with  him 
to  commit  it.  This  cannot  be,  and  it  is 
not,  the  law.  The  union  of  two  or  more 
persons,  the  conscious  participation  in 
the  scheme  of  two  or  more  minds,  is 
indispensable  to  an  unlawful  combina- 
tion, and  it  cannot  be  created  by  the 
action  of  one  man  alone.  The  plan 
and  the  act  of  refusing  to  sell  coal  to 
Sharp  unless  he  would  withdraw  his 
advertisement  were  the  scheme  and 
the  act  of  Moore  as  the  agent  of  the 
coal  company,  and  of  Moore  alone. 
No  other  agent  or  officer  of  the  coal 


company  had  any  knowledge  of  it,  or 
gave  any  assent  to  it,  and  conse- 
quently the  scheme  and  the  act  failed 
to  evidence  an  unlawful  combination 
between  the  corporation  and  Moore, 
and  the  motion  to  instruct  the  jury  to 
return  a  verdict  in  their  favor  should 
have  been  granted." 

c.  Waiver  of  refusal  to  direct  acquittal. 

In  jurisdictions  where  it  is  held  to 
be  the  duty  of  the  court,  in  a  proper 
case,  to  direct  an  acquittal,  it  is  the 
general  rule  that,  if  the  entire  evi- 
dence is  sufficient  to  sustain  a  con- 
viction, the  introduction  of  evidence 
by  the  defense,  after  the  court  has  re- 
fused to  direct  a  verdict  of  acquittal 
at  the  close  of  the  prosecution's  case, 
amounts  to  a  waiver  of  the  motion  to 
direct. 

United  States. — Stearns  v.  United 
States  (1907)  82  C.  C.  A.  48,  152  Fed. 
900;  Leyer  v.  United  States  (1910)  105 
C.  C.  A.  394,  183  Fed.  102 ;  Simpson  v. 
United  States  (1911)  107  C.  C.  A.  89, 
184  Fed.  817;  Sandals  v.  United  States 

(1914)  130  C.  C.  A.  149,  213  Fed.  569; 
Collins  V.  United  States  (1914)  135 
C.  C.  A.  342,  219  Fed.  670,  writ  of 
certiorari  denied  in  (1915)  238  U.  S. 
625,  59  L.  ed.  1495,  35  Sup.  Ct.  Rep. 
663;  Goldman  v.  United  States  (1915) 
135  C.  C.  A,  625,  220  Fed.  57;  Short 
V.  United  States  (1915)  137  C.  C.  A. 
104,  221  Fed.  248 ;  Andrews  v.  United 
States  (1915)  129  C.  C.  A.  646,  224 
Fed.   418;    Tucker   v.   United    States 

(1915)  140  C.  C.  A.  279,  224  Fed.  833, 
writ  of  certiorari  denied  in  (1916)  241 
U.  S.  668,  60  L.  ed.  1229,  36  Sup.  Ct. 
Rep.    552;    Kasle    v.    United    States 

(1916)  147  C.  C.  A.  552,  233  Fed.  SIS ; 
Vedin  v.  United  States  (1919)  168  C. 
C.  A.  534,  257  Fed.  550,  writ  of  cer- 
tiorari denied  in  (1919)  250  U.  S.  663, 
63  L.  ed.  1196,  40  Sup.  Ct.  Rep.  11; 
Matters   v.  United   States    (1919)   — 

C.  C.  A.  — ,  261  Fed.  826:  Robins  v. 
United  States  (1919)  —  C.  C.  A.  — , 
262  Fed.  126. 

Arizona.— Rain  v.  State  (1913)  15 
Ariz.  125,  137  Pac.  550. 

District  of  Columbia. — Trometer  v. 
District  of  Columbia  (1904)   24  App. 

D.  C.  242;  Green  v.  United  States 
(1905)  25  App.  D.  C.  549;  Nelson  v. 
United  States    (1906)   28  App.  D.  C. 
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32 ;  Pfieffer  v.  United  States  (1908)  81 
App.  D.  C.  109. 

Iowa.— State  v.  Bosworth  (1915)  170 
Iowa,  329,  152  N.  W.  581 ;  State  v.  As- 
bury  (1915)  172  Iowa,  606,  154  N.  W. 
915,  Ann.  Gas.  1918A,  856. 

Kansas.— State  v.  Gibbs  (1919)  105 
Kan.  52,  181  Pac.  569. 

Pennsylvania.  —  Gom.  v.  George 
(1914)  42  Pa.  Go.  Gt.  643. 

Texas.— Tindel  v.  State  (1916)  80 
Tex.  Grim.  Rep.  14, 189  S.  W.  948. 

West  Virginia.— State  v.  Chalin 
(1916)  78  W.  Va.  140,  88  S.  E.  657. 

In  Stearns  v.  United  States  (Fed.) 
supra,  the  court  said:  "At  the  close 
of  the  government's  case  in  chief  the 
accused  requested  the  court  to  direct 
a  verdict  of  acquittal,  advancing  as 
reasons  therefor  that  the  indictment 
would  not  sustain  a  conviction,  and 
that  the  evidence  was  not  sufficient  to 
take  the  case  to  the  jury.  The  request 
was  denied,  and  error  is  assigned 
thereon.  It  is  not  usual  to  question 
the  sufficiency  of  the  indictment  in 
this  way,  and  is  not  admissible,  save 
for  a  defect  which  would  be  fatal  on 
motion  in  arrest  of  judgment,  all 
others  being  waived,  if  advantage 
thereof  be  not  taken  in  advance  of  the 
trial.  As  has  been  shown,  the  indict- 
ment was  sufficient  as  against  a  mo- 
tion in  arrest.  In  so  far  as  the  request 
questioned  the  sufficiency  of  the  evi- 
dence, it  was  waived  by  the  action  of 
the  accused  in  subsequently  proceed- 
ing to  offer  evidence  in  their  own  be- 
half." 

So,  in  Vedin  v.  United  States  (1919) 
168  G.  G.  A.  534,  257  Fed.  550,  writ  of 
certiorari  denied  in  (1919)  250  U.  S. 
663,  63  L.  ed.  1196,  40  Sup.  Gt.  Rep. 
11,  it  was  said:  "The  evidence  for  the 
prosecution,  if  it  stood  alone,  would 
clearly  be  insufficient  to  sustain  a  con- 
viction of  perjury.  ...  If  the 
plaintiff  in  error  had  stood  upon  his 
motion  to  dismiss,  made  at  the  close 
of  the  testimony,  a  different  case 
would  now  be  presented.  But  he 
waived  his  motion  by  testifying  in  his 
own  behalf,  and  in  the  discrepancies 
of  his  own  testimony  as  to  the  work 
done,  and  by  whom  it  was  done,  and 
the  rebuttal  of  portions  thereof  by  the 
witnesses  for  the  government,  there 


is  evidence  tending  to  show  that  the 
affidavits  were  false.  We  are  not  con- 
vinced that  the  court  below  erred  in 
denying  the  motion  for  an  instructed 
verdict." 

In  Gom.  V.  George  (1914)  42  Pa.  Co. 
Gt.  643,  the  court  said:  "We  know 
of  no  reason  why  the  defendant  in  a 
criminal  court,  who  is  not  content  to 
leave  the  commonwealth's  case  where 
he  finds  it,  should  escape  a  just  con- 
viction simply  because  he  has,  unfor- 
tunately for  himself,  completed  the 
proof  of  his  own  guilt." 

To  the  same  effect,  see  Tindel  v. 
State  (Tex.)  supra,  wherein  the  court 
said:  "When  the  state  closed  its  tes- 
timony, appellant  moved  the  court  to 
instruct  a  verdict  of  not  guilty,  on  the 
ground  that  the  prosecutrix  had  been 
insufficiently  corroborated  to  sustain  a 
conviction.  When  the  court  overruled 
this  application,  appellant  proceeded 
to,  introduce  his  testimony,  and  the 
state  its  testimony  in  rebuttal.  In 
passing  on  this  question  we  do  not 
consider  whether  or  not  the  evidence, 
at  the  time  the  motion  was  acted  on,, 
was  sufficient  to  sustain  a  conviction, 
but  it  becomes  our  duty  to  consider 
the  testimony  as  a  whole  adduced  on 
the  entire  case.  Had  the  defendant 
declined  to  introduce  testimony,  and 
rested  on  his  motion,  then  we  would 
pass  on  whether  or  not  the  testimony 
at  that  time  would  sustain  a  convic- 
tion; for  that  would  be  all  the  testi- 
mony before  us.  But  the  appellant 
and  his  witnesses  materially  aided  the 
state's  case  as  made  by  the  direct  tes- 
timony. And  as  we  are  of  the  opinion 
the  testimony  as  a  whole  will  sustain 
the  verdict,  the  court  did  not  err  in 
refusing  to  give  peremptory  instruc- 
tions." 

It  was  held  in  Burton  v.  United 
States  (1906)  73  G.  G.  A.  243,  142 
Fed.  57,  that  the  accused  by  introduc- 
ing evidence  after  the  refusal  by  the 
court  to  direct  a  verdict  in  his  favor, 
thereby  waived  his  right  to  insist 
that  the  verdict  should  be  rested  sole- 
ly on  the  evidence  produced  by  the 
prosecution.  The  court  said :  "At  the 
conclusion  of  the  evidence  for  the 
prosecution  the  defendant  Malchow 
requested  the  court  to  instruct  the- 
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jury  to  return  a  verdict  of  not  guilty 
as  to  him,  on  the  ground  that  no  evi- 
dence had  been  produced  which  tended 
to  show  that  he  was  in  any  way  re- 
sponsible for  the  mailing  of  the  cir- 
cular. The  request  was  denied,  and 
he  now  seeks  to  press  an  exception 
taken  to  that  ruling.  But  as  he  did 
not  stand  •  upon  his  request  and  ex- 
ception, but  proceeded  to  offer  evi- 
dence in  his  defense,  he  waived  all 
right  to  insist  that  the  verdict  should 
be  rested  solely  upon  the  evidence 
produced  by  the  prosecution." 

But  such  waiver  does  not  affect  the 
right  of  the  defendant  to  have  the 
spfficiency  in  law  of  the  entire  evi- 
dence considered  on  a  motion  to  di- 
rect a  verdict  of  acquittal  made  at 
the  close  of  all  the  testimony.  Goll  v. 
United  States  (1908)  92  C.  C.  A.  171, 
166  Fed.  419;  Tucker  v.  United  States 

(1915)  140  C.  C.  A.  279,  224  Fed.  833, 
writ  of  certiorari  denied  in  (1916)  241 
U.  S.  668,  60  L.  ed.  1229,  36  Sup.  Ct 
Rep.    552;    Kasle    v.    United    States 

(1916)  147  C.  C.  A.  552,  233  Fed.  878. 
In    Goll    V.    United    States    (Fed«) 

supra,  it  was  contended  that  the  in- 
troduction of  evidence  by  way  of  de- 
fense had  the  effect  of  waiving  the 
objection  to  the  refusal  of  the  court  to 
direct  a  verdict  for  the  accused.  The 
prosecution  was  for  the  illegal  sale  of 
oleomargarin,  but  it  appeared  that  the 
government  closed  its  case  without 
evidence  of  the  defendant's  complicity 
in  or  knowledge  of  the  sale.  The 
court  said:  "Error  is  well  assigned, 
however,  for  want  of  proof  to  support 
the  charge  and  verdict  against  the 
plaintiff  in  error.  The  alleged  sale 
and  delivery,  in  violation  of  the  stat- 
ute, on  the  part  of  Kice,  the  other 
defendant  named,  appear  from  the  tes- 
timony, together  with  the  fact  that  he 
was  alone  in  the  transaction;  but 
there  is  no  proof,  direct  or  inferen- 
tial, that  the  plaintiff  in  error  either 
ordered,  advised,  approved,  or  had 
knowledge  of  such  violation.  More- 
over, the  witnesses  for  the  prosecution 
testify  that  the  package  so  sold  by 
Kice  was  taken  by  him  out  of  a  wagon 
containing  'quite  a  number  of  pack- 
ages stamped  with  the  word  "Oleomar- 
garin" and  the  name  of  the  Chicago 


Tea  Store,  13  North  Kedzie  avenue,' 
and  that  he  removed  or  erased  some- 
thing from  the  wrapper  of  such 
package  before  entering  the  house 
to  make  the  sale.  On  this  testimony, 
together  with  the  regulations  of  the 
department  prescribing  the  brand  to 
be  used,  and  proof  that  the  'Chicago 
Tea  Store'  had  theretofore  obtained 
a  license  as  retail  dealer  in  oleo- 
margiarin,  upon  application  made  by 
the  plaintiff  in  error,  as  proprietor, 
the  prosecution  rested  the  case;  and  it 
is  plain  that  such  proof  was  without 
force  to  raise  an  issue  of  criminal  lia- 
bility against  the  plaintiff  in  error, 
under  the  elementary  rule  of  our  crim- 
inal law.  He  was  then  entitled  to  di- 
rection of  a  verdict  of  acquittal,  upon 
the  motion  made  on  his  behalf,  and 
error  appears  in  denial  thereof  by  the 
trial  court  The  above-mentioned 
state  of  the  evidence,  therefore,  would 
seem  to  us  sufficient  for  this  conclu- 
sion, without  comment  on  the  axio- 
matic rule  referred  to.  .  .  .  As  be- 
fore stated,  the  case  for  the  prosecu- 
tion closed  without  evidence  of  com- 
plicity in  or  knowledge  of  the  unlaw- 
ful sale  on  the  part  of  the  plaintiff  in 
error,  and  his  right  to  an  acquittal 
was  unmistakable.  Under  the  protect- 
ing rule  referred  to,  it  is  equally  clear 
that  the  error  of  the  court  in  denying 
that  right  was  not  waived  by  the  in- 
troduction of  evidence  on  his  behalf. 
Whether  such  error  may  be  waived  or 
cured  by  a  subsequent  disclosure  of 
incriminating  facts  on  the  part  of  the 
accused,  when  the  burden  of  defense  is 
thus  cast  upon  him,  is  another  ques- 
tion, on  which  we  express  no  opinion, 
as  no  sufficient  evidence  appears  in 
any  form.  The  burden  cannot  be  im- 
posed upon  the  plaintiff  in  error, 
under  such  failure  of  evidence,  to  dis- 
prove complicity  in  the  offense;  nor 
was  it  needful  to  show  that  he  was 
not  the  owner  of  the  oleomargarin 
package  from  which  the  brand  ap- 
peared to  have  been  removed  by  Kice 
to  make  the  sale.  He  did  testify,  how- 
ever, that  he  'knew  nothing  whatever' 
about  the  alleged  sale,  and  was  not  the 
proprietor  of  the  'Chicago  Tea  Store,'^ 
having  sold  out  his  interest  thereto- 
fore; and  a  government  license  issued 
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accordingly,  in  the  name  of  one  Rich- 
ey,  as  proprietor,  was  produced  in  evi- 
dence. The  admission  referred  to  on 
the  part  of  the  plaintiff  in  error  that 
he  had  been  fined  for  an  unlawful  sale 
of  oleomargarin  during  his  previous 
operations  was  without  force  to 
charge  complicity  in  the  case  at  bar. 
As  the  rulings  of  the  trial  court  de- 
prived the  plaintiff  in  error  of  his 
rightful  benefits  under  the  law,  the 
judgment  must  be  reversed  for  such 
errors." 

In  New  Jersey,  under  §  136  of  the 
Criminal  Procedure  Act,  a  court  of 
review  is  required  to  consider,  among 
other  things,  whether  the  defendant 
has  suffered  manifest  wrong  or  injury 
in  the  denial  of  any  matter  by  the 
trial    court,    which    was    a    matter 
of  discretion.    This  provision  applies 
to    a    refusal    to    direct    a    verdict 
at    the    close    of    the    state's    case, 
and  it  is  held  that  an  exception  to 
such    ruling    is    not   waived   by   the 
defendant  because  he  proceeds  with 
his  defense.    State  v.  Bacheller  (1916) 
89  N.  J.  L.  433,  98  Atl.  829,  wherein 
the  court  said:    ''This  is  a  just  rule, 
for  the  policy  of  the  law  is  against 
compelling    a    person    charged    with 
a  crime  to  prove  his  innocence  until 
the  state  has  made  a  case  from  which 
guilt  may  be  inferred.     There  is  no 
such     thing     as     a     nonsuit     in     a 
criminal  case,  and,  at  the  close  of  the 
state's  case,  there  must  be  evidence 
from  which  an  inference  of  guilt  may 
be  drawn,  or  the  defendant  is  entitled 
to  an  acquittal,  as  a  matter  of  law, 
and    that    legal    right    will    not    be 
presumed  to   be  waived   because  he 
proceeds    with     his     defense.      The 
practice  that  obtains  in  civil  trials, 
of  considering  defendant's  testimony 
upon    review    of   the    denial    of   his 
motion  to  nonsuit,  affords  no  criterion 
as  to  criminal  trials,  for  its  history 
and    theory    are    entirely    different. 
In   civil  trials  the  practice  of  com- 
pulsory nonsuits,   not  being   derived 
from     the     common     law,     was     sui 
generis  in  this  state,  and  in  the  early 
days  the  rule  adopted  was  that  such 
a  motion,  although  made  at  the  close 
of  the  plaintiff's  case,  would  not  b© 
decided  until  the  defendant  had  rested 


his  case.     This  practice  became  so 
unpopular  with  the  bar  that  it  led 
to  the  compromise  rule,  as  we  now 
have    it,    by    which    the    motion    is 
decided  before  the  defendant  opens 
his  case,  but,  on  a  review  of  its  denial, 
the    defendant's    testimony    will    be 
considered  if  it  supports  the  ruling 
against    him.     .     .     .     The    parallel 
motion  in  criminal  cases  has  no  such 
history,  or  raison  d'etre,  because  the 
motion   at  the   close   of   the    state's 
case  was  not  reviewable  until  made 
so  by  the  136th  section  of  the  Criminal 
Procedure  Act.    Moreover,  the  applica- 
tion   of   the    civil    rule   to    criminal 
trials  is  op^i  to  the  criticism  that, 
by  force  of  a  ruling  that  was  wrong 
when  made,   testimony  that  the  de- 
fendant   ought    not    to    have    been 
required  to  give  at  all  may  be  laid 
hold    of    to    sustain    the    wrongful 
ruling  by  which  he  was  required  to 
give  it.     This  comes  perilously  near 
compelling    the    accused    to    convict 
himself,  since  under  the  practice  thus 
sanctioned    the    defendant's    motion, 
made  when  no  case  had  been  made 
against  him,  may  be  denied,  with  the 
result    that    the    defendant,    at    his 
peril,  must  either  forego  making  any 
defense  on  the  merits,  or  else  make 
such  defense  at  the  risk  of  having 
isolated  pieces  of  his  testimony  used 
against  him  to  cure  an  exercise  of 
discretion,     wrongful     when     made, 
which  the  legislature  has  given  him 
the  right  to  review,  and  which  our 
courts  have  said  was  to  be  reviewed 
^upon  the  evidence  as  it  stood  when 
the  motion  was  made.'    We  consider 
that  a  wrongful  exercise  of  discretion 
having  these   results   is   a  manifest 
wrong  and  injury  to  the  defendant  in 
the  sense  intended  by  the  statute." 

Where  a  motion  for  a  directed 
verdict  has  been  made  and  overruled 
at  the  close  of  the  prosecution's  case, 
the  failure  of  the  defendant  to  renew 
the  motion  after  the  close  of  all  the 
evidence  constitutes  a  waiver  of  the 
ruling  of  the  trial  court  as  to  the  suf- 
ficiency of  the  evidence  to  sustain 
the  verdict  of  the  jury.  Gould  v. 
United  States  (1913)  126  C.  C.  A. 
454,  209  Fed.  730;  Blackstock  v. 
United  States  (1919)  —  C.  C.  A.  — , 
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261  Fed.  150;  Matters  v.  United  States 
(1919)  —  C.  C.  A.  — ,  261  Fed.  826; 
Orandi  v.  United  States  (1920)  —  C. 
C.  A.  — ,  262  Fed.  123;  Prosser  v. 
United  States  (1920)  —  C.  C.  A.  — , 
265  Fed.  252;  Trelease  v.  United 
States  (1920)  —  C.  C.  A.  — ,  266  Fed. 
886;  State  v.  Wolff  (1915)  173  Iowa, 
187,  155  N.  W.  165. 

And  in  Maine,  it  has  been  held 
that  the  refusal  of  the  court  to  direct 
a  verdict  in  favor  of  the  accused  is 
vraived  by  the  filing  of  a  motion  to 
set  aside  the  verdict,  the  reason 
being  that  the  same  question,  i.  e., 
the  sufficiency  of  the  evidence,  is 
raised  by  both.  State  v.  Simpson 
C1915)  113  Me.  27,  92  Atl.  898;  State 
V.  Davis  (1917)  116  Me.  260,  101  Atl. 
208;  State  v.  DiPietrantonio  (1920) 
119  Me.  18,  109  Atl.  186. 

In  Horn  v.  United  States  (1910) 
105  C.  C.  A.  163,  182  Fed.  721, 
i^herein  it  appeared  that  at  the  close 
of  all  the  testimony  the  defendant 
requested  the  court  to  direct  the 
jury  to  return  a  verdict  in  his  favor, 
but  assigned  no  ground  as  a  basis 
for  this  request,  which  was  denied 
and  exception  saved,  it  was  held  that, 
the  attention  of  the  trial  court  not 
having  been  called  to  any  ground  on 
^hich  the  request  was  made,  the 
assignment  of  error  because  of  the 
court's  refusal  to  direct  a  verdict 
might  well  be  disregarded,  on  appeal, 
for  this  reason  alone. 

d.  Rule  in  Alabamam 

1*  Rule  stated. 

Prior  to  the  adoption  of  the 
Alabama  statute  which  provides  that 
''the  court  may  state  to  the  jury 
the  law  'of  the  case,  and  may  also 
state  the  evidence  when  the  same  is 
disputed,  but  shall  not  charge  upon 
the  effect  of  the  testimony  unless 
required  to  do  so  by  one  of  the 
parties"  (Code  1907,  §  5362;  and  see 
Code  1876,  §  3028),  it  was  held  to  be 
error  for  the  court  to  refuse  to 
instruct  an  acquittal  on  the  ground 
of  the  insufficiency  of  the  evidence 
to  warrant  a  conviction.  Clark  v. 
State  (1871)  46  Ala.  307. 

Under  the  foregoing  statute  the 
rule  is  to  all  intents  and  purposes 
17  A.L.R.— 59. 


the  same,  it  being  the  duty  of  the 
court,  on  the  written  request  of  the 
accused,  to  instruct  the  jury  as 
to  the  effect  of  the  testimony,  and 
the  failure  of  the  court,  when  the  evi- 
dence is  insufficient  to  convict,  to 
direct  a  verdict  in  favor  of  the 
accused,  is  reversible  error.  Childs 
V.  State  (1876)  55  Ala.  28;  Cawthorn 
V.  State  (1879)  63  Ala.  157;  Green 
V.  State  (1881)  68  Ala.  539;  Justice 
V.  State  (1892)  99  Ala.  180,  13  So. 
658;  Brown  v.  State  (1893)  100  Ala. 
92,  14  So.  761;  Randolph  v.  State 
(1893)  100  Ala.  139,  14  So.  792; 
Stone  V.  State  (1894)  105  Ala.  60,  17 
So.  114;  May  v.  State  (1896)  115  Ala. 
14,  22  So.  611;  Cagle  v.  State  (1907) 
151  Ala.  84,  44  So.  381;  Jackson  v. 
State  (1912)  178  Ala.  76,  60  So.  97; 
Chaney  v.  State  (1912)  4  Ala.  App. 
89,  58  So.  685;  Enlow  v.  State  (1916) 
15  Ala.  App.  100,  72  So.  571;  Condry 
V.  State  (1917)  16  Ala.  App.  192,  76 
So.  476;  Martin  v.  State  (1920)  —  Ala. 
App.  — ,  85  So.  42;  Cobb  v.  State 
(1920)  17  Ala.  App.  479,  85  ,So.  870. 
Where,  however,  the  evidence  is 
sufficient  to  support  a  conviction, 
there  is  no  duty  resting  on  the  court 
to  direct  an  acquittal.  Pellum  v.  State 
(1889)  89  Ala.  28,  8  So.  83;  Gilyard  v. 
State  (1893)  98  Ala.  59,  13  So.  391; 
Maddox  v.  State  (1898)  122  Ala.  110, 
26  So.  305;  Welch  v.  State  (1899)  124 
Ala.  41,  27  So.  307;  Payne  v.  State 
(1907)  148  Ala.  609,  42  So.  988; 
Ferguson  v.  State  (1907)  149  Ala. 
21,  43  So.  16;  Leonard  v.  State  (1907) 
150  Ala.  89,  43  So.  214;  King  v.  State 
(1907)  151  Ala.  12,  44  So.  200; 
Dowling  V.  State  (1907)  151  Ala.  131, 
44  So.  403;  Reynolds  v.  State  (1908) 
154  Ala.  14,  45  So.  894;  Moore  v. 
State  (1908)  154  Ala.  48,  45  So.  656; 
Mangum  v.  State  (1908)  156  Ala.  95, 
47  So.  104;  Smith  v.  State  (1910)  165 
Ala.  50,  51  So.  610;  Bailey  v.  State 
(1910)  168  Ala.  4,  53  So.  296,  390; 
Montgomery  v.  State  (1910)  169  Ala. 
12,  53  So.  991;  Black  v.  State  (1911) 
1  Ala.  App.  168,  55  So.  948;  Roden 
V.  State  (1912)  5  Ala.  App.  247,  59  So. 
751;  Hauser  v.  State  (1912)  6  Ala. 
App.  31,  60  So.  549;  Arden  v.  State 
(1912)  6  Ala.  App.  64,  60  So.  538; 
Bartlett  v.  State  (1913)  7  Ala.  App. 
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85,  60  So.  958;  Fulton  v.  State  (1913) 
8  Ala.  App.  257,  62  So.  959;  Finney 
V.  State  (1914)  10  Ala.  App.  39,  65 
So.  93;  Cheshire  v.  State  (1914)  10 
Ala.  App.  139,  64  So.  544;  Bradley  v. 
State  (1914)  11  Ala.  App.  329,  66 
So.  820;  Moye  v.  State  (1915)  12  Ala. 
App.  127,  67  So.  716;  Bush  v.  State 
(1915)  12  Ala.  App.  260,  67  So.  847; 
Thomas  v.  State  (1915)  12  Ala.  App. 
278,  68  So.  524,  certiorari  denied  in 
(1915)  192  Ala.  690,  68  So.  1020; 
Bryant  v.  State  (1915)  13  Ala.  App. 
206,  68  So.  704,  certiorari  denied  in 

(1915)  193  Ala.  673,  69  So.  1017; 
Wilson  V.  State  (1915)  13  Ala.  App. 
58,    69    So.    295;    Strother    v.    State 

(1916)  15  Ala.  App.  106,  72  So.  566; 
Turner  v.  State  (1916)  15  Ala.  App. 
19,  72  So.  574;  Brown  v.  State  (1916) 
15  Ala.  App.  180,  72  So.  757,  certiorari 
denied  in  (1916)  198  Ala.  689,  73 
So.  999;  Chappell  v.  State  (1&16)  15 
Ala.  App.  227,  73  So.  134;  Mayo  v. 
State  (1916)  15  Ala.  App.  304,  73  So. 
141;  Walling  v.  State  (1916)  15  Ala. 
App.  275,  73  So.  216,  certiorari 
denied  in  (1917)  198  Ala.  696,  73  So. 
1003;  Quinn  v.  State  (1917)  15  Ala. 
App.  635,  74  So.  743;   Bell  v.  State 

(1917)  16  Ala.  App.  36,  75  So.  181, 
later  appeal  not  involving  this  point 
in  (1917)  200  Ala.  364,  76  So.  1; 
Turney  v.  State  (1917)  16  Ala.  App. 
134,  75  So.  726,  certiorari  denied  in 
(1917)  200  Ala.  700,  76  So.  998; 
Smith  V.  State  (1918)  16  Ala.  App. 
546,   79   So.   802;    Holyfield   v.   State 

(1919)  17  Ala.  App.  162,  82  So.  652; 
Murray  v.  State  (1919)  17  Ala.  App. 
253,  84  So.  393;  McGilvary  v.  State 

(1920)  17  Ala.  App.  588,  87  So.  409, 
certiorari  denied  in  (1920)  —  Ala. 
— ,  87  So.  410;  Locklear  v.  State 
(1920)  17  Ala.  App.  597,  87  So.  708; 
Heard  v.  State  (1921)  17  Ala.  App. 
639,  88  So.  39;  Smith  v.  State  (1920) 
17  Ala.  App.  610,  88  So.  51. 

Likewise,  the  refusal  of  the  court 
to  direct  a  verdict  of  acquittal  is 
proper  where  the  evidence  tends 
directly  to  show  the  defendant's 
guilt.  Pellum  v.  State  (1889)  89  Ala. 
28,  8  So.  83;  Ferguson  v.  State  (1907) 
149  Ala.  21,  43  So.  16 ;  Black  v.  State 
(1911)  1  Ala.  App.  168,  55  So.  948; 
Finney  v.  State  (1914)   10  Ala.  App. 


39,  65  So.  93 ;  Cheshire  v.  State  (1914) 

10  Ala.  App.  139,  64  So.  544;  Roe  v. 
Tuscaloosa  (1914)  12  Ala.  App.  614, 
67  So.  845;  Bell  v.  State  (1917)  16 
Ala.  App.  36,  75  So.  181,  later  appeal 
not  involving  this  point  in  (1917) 
200  Ala.  364,  76  So.  1 ;  Murray  v.  State 

(1919)  17  Ala.  App.  253,  84  So.  393. 
Thus,     where     there     is     positive 

evidence  by '  a  witness  that  he  saw 
the  defendant  commit  the  offense, 
the  refusal  of  the  court  to  instruct 
the  jury  to  acquit  the  defendant  is 
proper.  Gilyard  v.  State  (1892)  98 
Ala.  59,  13  So.  391;  Welch  v.  State 
(1899)   124  Ala.  41,  27  So.  307. 

So,  a  general  affirmative  charge  for 
the  defendant  is  properly  refused 
where  the  evidence  is  conflicting 
(Maddox  v.  State  (1898)  122  Ala.  110, 
26  So.  305;  Dowling  v.  State  (1907) 
151  Ala.  131,  44  So.  403;  Reynolds 
V.  State  (1908)  154  Ala.  14,  45  So.  894; 
Bartlett  v.  State  (1918)  7  Ala.  App. 
85,  60  So.  958 ;  Bradley  v.  State  (1914) 

11  Ala.  App.  329,  66  So.  820;  Strother 
V.  State  (1916)  16  Ala.  App.  106,  72 
So.  566;  Mayo  v.  State  (1916)  15  Ala. 
App.  304,  73  So.  141;  Smith  v.  State 

(1920)  17  Ala.  App.  610,  88  So.  51),. 
or  is  sufficient  to  overcome  the  prima 
facie  presumption  of  guilt  (Fulton 
V.  State  (1913)  8  Ala.  App.  257,  62 
So.  959 ;  Bush  v.  State  (1915)  12  Ala. 
App.  260,  67  So.  847;  Bryant  v.  State 
(1915)  13  Ala.  App.  206,  68  So.  704, 
certiorari  denied  in  (1915)  193  Ala. 
673,  69  So.  1017;  Wilson  v.  State 
(1915)  13  Ala.  App.  58,  69  So.  295). 

It  is  also  proper  for  the  court  to 
refuse  a  general  affirmative  charge 
where  the  evidence  is  insufficient  to 
convict  of  the  crime  charged  in  the 
indictment,  but  is  sufficient  to  convict 
the  defendant  of  a  lesser  offense. 
Thus,  where  the  evidence  is  insuffi- 
cient to  convict  the  defendant  of 
"assault  with  intent  to  ravish,''  as 
charged  in  the  indictment,  but  is 
sufficient  to  warrant  a  conviction  of 
simple  assault,  or  assault  and  battery,, 
the  court  may  refuse  to  direct  an 
acquittal.  Payne  v.  State  (1907)  148- 
Ala.  609,  42  So.  988.  So,  where  the 
evidence  fails  -  to  warrant  a  convic- 
tion of  the  statutory  offense  de- 
nounced as  lynching,  but  is  sufficient 
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to  warrant  a  conviction  of  assault 
and  battery,  the  general  affirmative 
charge  is  properly  refused.  Love  v. 
State  (1917)  16  Ala.  App.  44,  75  So. 
189. 

B.  Application  of  rule. 

It  was  said  in  Webb  v.  State  (1909) 
162  Ala.  58,  50  So.  356,  that  "upon 
the  evidence  disclosed  by  the  record 
the  court  might  properly  have  refused 
both  of  the  charges;  but  because  it 
gave  one  of  them  affords  no  valid 
reason  for  the  argument  that  it 
committed  error  in  refusing  the  other. 
Nor  does  the  fact  that  the  jury 
returned  a  verdict  of  not  guilty  as  to 
the  second  count,  and  guilty  upon  the 
first,  furnish  any  ground  for  pred- 
icating error  of  the  court's  ruling 
refusing  the  affirmative  charge  re- 
quested by  the  defendant  as  to  the 
first  count." 

Where  the  evidence  fails  to  justify 
a  reasonable  inference  of  guilt,  it  is 
error  to  refuse  a  general  affirmative 
charge  for  the  defendant.  Jackson 
V.  State  (1912)  178  Ala.  76,  60  So.  97; 
Martin  v.  State  (1920)  17  Ala.  App. 
310,  85  So.  42.  In  the  case  last  cited 
the  court  said:  "We  have  carefully 
read  and  considered  the  evidence  in 
this  case  as  disclosed  by  the  record, 
and,  while  the  corpus  delicti  is  proven 
beyond  a  reasonable  doubt,  there  is 
not  the  slightest  legal  evidence 
connecting  the  defendant  with  the 
commission  of  the  crime  as  charged. 
The  general  charge  as  requested  by 
the  defendant  should  have  been 
given,  and  for  this  error  the  judgment 
is  reversed,  and  the  cause  is  re- 
mained." 

So,  the  court  cannot  refuse  to  direct 
a  verdict  of  acquittal  where  the  only 
evidence  against  the  defendant  is 
incompetent,  such  as  a  confession 
which  is  not  admissible  (Cobb  v. 
State  (1920)  17  Ala.  App.  479,  85  So. 
870),  or  the  uncorroborated  testimony 
of  an  accomplice  (Chaney  v.  State 
(1912)  4  Ala.  App.  89,  58  So.  685). 
In  the  case  last  cited  the  court 
said:  "There  is  no  testimony  that 
can  be  fairly  construed  as  in  any 
way  connecting  the  defendant  .  .  • 
with  the  commission  of  the  offense. 


except  that  given  by  the  two  accom- 
plices who  were  examined  in  behalf 
of  the  state,  and  who  testified 
to  the  participation  of  the  defendants 
jointly  with  themselves  in  commit- 
ting the  crime.  The  uncorroborated 
testimony  of  accomplices  is  not 
sufficient  to  authorize  the  conviction 
of  a  defendant  charged  with  a  felony 
(Code  1907,  §  7897),  and  the  defendant 
Green  Chaney,  having  requested 
in  writing  the  general  charge  in  his 
behalf,  is  entitled  to  a  reversal  of  the 
case  as  to  him  for  the  court's  refusal 
to  give  the  charge." 

Where  the  evidence  fails  to  show 
the  presence  of  every  element  of  the 
crime,  it  is  the  duty  of  the  court 
to  instruct  an  acquittal.  Thus,  in 
a  prosecution  for  burglary,  where  the 
evidence  failed  to  show  a  forcible 
breaking  and  entry,  the  refusal  of 
the  court  to  direct  a  verdict  of 
acquittal  was  held  to  be  reversible 
error.  Green  v.  State  (1881)  68  Ala. 
539,  wherein  the  court  said:  "If 
there  was  no  proof  having  a  fair, 
legitimate,  reasonable  tendency  to 
prove  that  the  offense  had  been  com- 
mitted, or,  if  the  offense  had  been 
committed,  connecting  the  accused 
with  its  commission,  the  court,  on  the 
written  request  of  the  accused,  was 
bound  so  to  instruct  the  jury.  The 
statute  applicable  to  civil  and 
criminal  trials  requires  the  court, 
on  the  request  of  one  of  the  parties, 
to  charge  upon  the  effect  of  the 
testimony  .  .  .  where  there  is  no 
conflict  in  the  evidence,  whether  it 
be  direct  or  circumstantial,  and  it 
is  wholly  insufficient  to  warrant  a 
judgment;  or,  if  a  demurrer  to  its 
sufficiency  would  be  sustained,  the 
court  should,  at  the  request  of  the 
party  against  whom  it  is  introduced, 
charge  directly  that  it  is  insufficient, 
and  that  the  verdict  of  the  jury  should 
be  for  such  party,  .  .  .  The  only 
evidence  touching  the  breaking  and 
entry,  introduced  in  the  court  below, 
was  that  of  one  of  the  owners  of 
the  storehouse  that  on  the  morning 
after  the  supposed  breaking  he  found 
a  window  open  it  was  usual  to  keep 
closed;  but  he  could  not  say  that  it 
had    been    closed    or    fastened    the 


932 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


previous  night,  and,  on  examination, 
he  found  no  signs  of  a  breaking  or 
of  an  entry.  If,  in  addition  to  the 
evidence  that  it  was  usual  to  keep  the 
window  shut  or  closed  at  night,  there 
had  been  evidence  proving  force  or 
violence  employed  to  open  it,  and  of 
an  entry  through  it,  in  the  absence  of 
all  evidence  of  its  condition  at  the 
precise  time  of  the  entry,  the  evidence 
m£^y  have  authorized  the  inference 
that,  at  the  time  of  the  entry,  it  was 
closed.  In  the  absence  of  all  such 
evidence,  it  is  not  a  fair  and  reason- 
able inference  that  the  windows  were 
closed,  and  that  there  was  a  breaking, 
a.  forcible  irruption,  of  it.  Con- 
jectures may  be  indulged;  but  mere 
conjectures  or  suspicions  are  not 
reasonable,  inference,  or  presumption, 
upon  which  to  found  convictions  of 
crime." 

Likewise,  where  the  prosecution  is 
barred  by  the  Statute  of  Limitations, 
it  is  error  for  the  court  to  refuse 
to  give  the  affirmative  charge  for  the 
defendant.  Enlow  v.  State  (1916) 
15  Ala.  App.  100,  72  So.  571,  wherein 
the  court  aaid:  "Under  the  instant 
indictment  initiating  the  prosecution 
for  petit  larceny,  the  record  shows 
that  the  burglary  and  larceny  were 
comn;iitted  during  the  last  of  Decem- 
ber, 1913,  or  the  first  of  January,  1914, 
and  the  indictment  was  presented 
February  25th,  1915.  Hence  it  affirm- 
atively appears  that  the  defendant 
was  convicted  of  a  misdemeanor 
which  was  committed  more  than 
twelve  months  before  the  finding  of 
the  indictment,  and  the  learned  trial 
court  was  in  error  in  refusing  de- 
fendant's written  request  for  the 
gene.ral  affirmative  charge.  Circuit 
Court  Rule  35,  to  the  effect  that  the 
trial  court  will  not  be  put  in  error 
for  refusing  the  general  charge  when 
'predicated  upon  failure  of  proof  as  to 
time  or  venue  .  .  •  unless  it  ap- 
pears upon  appeal  that  the  point  upon 
which  it  was  asked  was  brought  to  the 
attention  of  the  trial  court  before 
the  argument  of  the  case  was  con- 
cluded,' has  no  application  here.  The 
purpose  and  design  of  that  rule 
was  .to  reach  and  render  innocuous 
matters  of  omission  and   failure  of 


proof;  it  has  no  application  to  crim- 
inal cases  where  the  record  affirma- 
tively shows  that  proof  was  made 
that  the  offense  was  committed  at  a 
remote  time,  barred  by  statutory 
limitation." 

So,  a  variance  between  the  indict- 
ment and  the  proof  has  been  held 
to  make  it  the  duty  of  the  court  to 
direct  the  jury  to  acquit  the 
defendant.  Condry  v.  State  (1917) 
16  Ala.  App.  192,  76  So.  476.  In  that 
case  the  court  said :  "The  court  .  .  . 
erred  in  refusing  the  affirmative 
charge,  requested  in  writing  by  the 
defendant,  because  of  a  variance  in 
the  allegations  in  the  indictment,  and 
the  proof  offered  in  support  thereof. 
The  indictment  alleges  that  the  de- 
fendant, with  intent  to  steal,  broke 
into  and  entered  the  dwelling  house, 
or  a  building  within  the  curtilage  of 
the  dwelling  house,  or  shop,  store, 
warehouse,  or  other  building  of  W.  H. 
Horn,  etc.  The  proof  offered  in 
behalf  of  the  state  shows  without 
conflict  that  the  house  alleged  to  have 
been  broken  into  and  entered  was  the 
dwelling  house  of  Jim  Horn,  and  in 
no  manner  connects  W.  H.  Horn  with 
the  possession  or  ownership  of  said 
dwelling  house."  But  compare  Ben- 
jamin V.  State  (1919)  17  Ala.  App.  77, 
81  So.  855,  certiorari  denied  in  (1919) 
203  Ala.  696,  82  So.  893,  a  prosecution 
for  larceny,  wherein  it  was  held  that  a 
defendant  was  not  entitled  to  an 
affirmative  charge,  where  it  appeared 
that  the  indictment  alleged  title  in 
the  railroad  company,  and  the  proof 
showed  title  in  the  United  States 
government. 

For  the  reason  that  proof  of  ^nue 
is  essential  to  show  the  jurisdiction 
of  the  court  over  the  person  of  the 
defendant,  where  the  evidence  fails 
to  show  that  the  offense  was  com- 
mitted in  the  county  or  district  in 
which  the  trial  is  had,  it  is  the  duty 
of  the  court  to  direct  a  verdict  for  the 
accused.  Childs  v.  State  (1876)  55 
Ala.  28;  Cawthorn  v.  State  (1879)  63 
Ala.  157;  Justice  v.  State  (1892)  99 
Ala.  180,  13  So.  658;  Brown  v.  State 
(1893)  100  Ala.  92,  14  So.  761; 
Randolph  v.  State  (1893)  100  Ala.  139, 
14  So.  792;  Stone  v.  State  (1894)  105 
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Ala.   60,   17  So.   114;   May  v.   State 
(1896)  115  Ala.  14,  22  So.  611. 

In    Childs    v.    State,    Bupra,    the 
court  said:     "We  regret  to   find  in 
this   record — ^what  we   have  had   to 
speak  of  so  often,  in  the  state  cases 
brought  before  this  court — the  omis- 
sion in  a  bill  of  exceptions,  which 
professes  to  set  out  all  the  evidence 
that  was  adduced  against  the  accused, 
of  any  mention  of  the  county  in  which 
the    offense    was    committed.      It    is 
only  in  a  court  of  the  county  in  which 
a    crime    was    perpetrated    that    an 
indictment  for  it  can  be  found.    That 
on    which    the    present    prosecution 
rests  was  returned  by  a  grand  jury 
of  Dale  county,  into  a  circuit  court 
of  that  county;   and  the  cause  was 
transferred,  upon  application  of  the 
accused,    to    the    circuit    court    of 
Henry  county.    To  sustain  its  jurisdic- 
tion to  render  judgment,  it  was  there- 
fore necessary  to  be  shown  that  the 
crime    charged    was    perpetrated    in 
Dale  county.    Yet,  in  all  the  testimony 
of  more  than  a  dozen  witnesses,   it 
does  not  appear  that  this   essential 
particular   was   proved    by   anybody. 
The  high  character  of  the  judge  who 
presided  at  the  trial  makes  it  very 
improbable  that  such   evidence   was 
not  introduced.    It  was  doubtless  by 
inadvertence  only;  or  a  too  trustful 
reliance   upon   the   diligence   of  the 
counsel   for   the   state,   that  he   has 
signed  a  bill  of  exceptions,  declaring 
it  contains   all   the  evidence  in  the 
cause,  but  which  does  not  contain  any 
touching   the   venue,  of  the   offense. 
However  that  may  be,  we  must  con- 
sider the  case  as  it  appears  by  the 
record.    Upon  the  case  as  stated,  the 
bill    of    exceptions    informs    us   that 
defendant  asked  of  the  court,  in  writ- 
ing,   the    charge    that,    'if   the   jury 
believe  the  evidence,  they  will   find 
the  defendants  not  guilty;*  which  is 
equivalent    to    the    instruction    that 
though  they  believe  the  evidence,  or 
upon    the    evidence,    they   must   find 
the   defendants    not    guilty.     If   the 
question  were  a  new  one  in  this  court, 
we  should  be  inclined  to  hold  that  a 
charge   designed   to  take   advantage 
of  the   question,  whether  the  venue 
of   an    offense  were   proved   or   not, 


should  be  so  framed  as  to  bring  that 
matter  to  the  attention  of  the  court* 
The  rules  of  law  are  to  be  used  so  as 
to  effectuate  justice,  not  to  prevent 
it.  But  it  having  several  times  been 
decided  that  a  defendant  may  take 
advantage  of  the  omission  to  intro- 
duce or  set  forth  the  evidence  of 
such  a  matter,  under  a  general  charge 
or  exception,  we  do  not  feel  at  liberty 
to  depart  from  the  practice  thus 
established,  in  a  case  of  capital 
felony,  like  the  present.  If  the  court 
did  not  err  in  certifying  that  the  bill 
of  exceptions  in  this  cause  contains 
all  the  evidence  that  was  submitted  to 
the  jury,  we  must  hold  that  it  erred 
in  not  giving  the  charge  in  question. 
The  evidence  set  forth  did  not  entitle 
the  state  to  a  verdict  of  guilty  against 
the  defendants.'' 

But  in  Randolph  v.  State  (1893) 
100  Ala.  139,  14  So.  792,  supra,  the 
court  said:  "One  fact  essential  to 
guilt  —  the  venue  in  Wilcox  county 
—  was  not  in  evidence,  and  the  effect 
of  the  court's  action  was  to  hold  that 
the  case  was  made  out,  if  the  jury 
believed  the  evidence,  though  there 
was  no  proof,  and  they  might  not  have 
believed  that  the  offense  was  com- 
mitted in  the  county  of  the  indictment. 
.  .  •  This  question  was  raised  in 
behalf  of  both  defendants  by  a  joint 
motion  on  their  part,  made  upon  the 
close  of  the  testimony  for  the  prosecu- 
tion, to  exclude  all  the  evidence 
offered  by  the  state  and  to  discharge 
the  defendants.'  This  motion  should 
have  been  granted.  The  court's 
denial  of  it  was  to  rule  in  effect 
that  there  was  evidence  which,  if 
believed  by  the  jury,  would  author- 
ize a  conviction;  and  this  ruling  was 
manifestly  erroneous,  for  that,  there 
was  no  evidence  of  the  venue, 
and  the  error  was  equally  prejudicial 
to  each  of  the  defendants." 

But  the  failure  of  the  state  to  prove 
the  venue  cannot  be  availed  of  by 
the  request  of  the  affirmative  charge, 
in  the  absence  of  an  affirmative 
showing  in  t"he  record  that  this 
failure  of  proof  was  called  to  the 
attention  of  the  court  before  the 
conclusion  of  the  argument  in  the 
case.    Hendrix  v.  State  (1914)  11  Ala. 
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App.  207,  65  So.  682;  Jones  v.  State 
(1915)  13  Ala.  App.  10,  68  So.  690, 
later  appeal  not  involving  this 
point  in  (1917)  16  Ala.  App.  154, 
75  So.  830;  Ray  v.  State  (1918)  16 
Ala.  App.  496,  79  So.  620;  Chambers 
V.  State  (1919)  17  Ala.  App.  178,  84 
So.  638. 

Rule  35  of  the  Circuit  Court  Rules 
provides  that  "whenever  the  general 
charge  is  requested,  predicated  upon 
failure  of  proof  as  to  time,  venue,  or 
any  other  point  not  involving  sub- 
stantive right  of  recovery  or  of 
defense,  or  because  of  some  imma- 
terial omission  in  the  evidence  of  the 
plaintiff  or  defendant,  the  trial  court 
will  not  be  put  in  error  for  refusing 
said  charge,  unless  it  appears  upon 
appeal  that  the  point  upon  which 
'it  was  asked  was  brought  to  the 
attention  of  the  trial  court  before  the 
argument  of  the  case  was  concluded." 
See  Ray  v.  State  (1918)  16  Ala.  App. 
496,  79  So.  620,  supra. 

Where  the  defendant  makes  a 
motion  for  a  directed  verdict  at  the 
close  of  the  prosecution's  case,  which 
is  erroneously  refused  by  the  court, 
and  he  then  introduces  evidence  by 
way  of  defense  which  has  the  effect 
of  completing  the  case  against  him, 
he  will  be  held  to  have  waived  the 
error  of  the  court  in  refusing  to 
direct  his  acquittal.  Sandlin  v.  State 
(1913)   8  Ala.  App.  896,  62  So.  386. 

e.  Rule  in  Florida,  Georgia,  and  Rhode 

Island. 

In  Florida,  Georgia,  and  Rhode 
Island  the  direction  of  a  verdict  rests 
in  the  discretion  of  the  trial  judge, 
and  error  cannot  be  predicated  on  his 
refusal  to  direct  the  acquittal  of  the 
defendant. 

Flor-ida.  —  Boykin  v.  State  (1898) 
40  Fla.  484,  24  So.  141;  McCray  v. 
State  (1903)  45  Fla.  80,  34  So.  5; 
Wilson  v.  State  (1904)  47  Fla.  118, 
86  So.  580;  Leaptrot  v.  State  (1906)  51 
Fla.  57,  40  So.  616;  Menefee  v.  State 
(1910)  59  Fla.  316,  51  So.  555;  Ryan 
v.  State  (1910)  60  Fla.  25,  53  So.  448; 
Hughes  V.  State  (1911)  61  Fla.  32,  55 
So.  463;  Bennett  v.  State  (1914)  68 
Fla.  494,  67  So.  125;  Davis  v.  State 
(1917)  74  Fla.  100,  76  So.  675;  Wells 
V.  State  (1918)  75  Fla.  229,  77  So.  879; 


Drayton  v.  State  (1919)  78  Fla.  264, 

82  So.  801;  Long  v.  State  (1919)  78 
Fla.  464,  88  So.  293;  Yarbrough  v. 
State  (1920)  —  Fla.  — ,  83  So.  873. 

Georgia.  —  Scott  v.  State  (1909)  6 
Ga.  App.  567,  65  S.  E.  359;  Harvey 
V.  State  (1910)  8  Ga.  App.  660,  70  S. 
E.  141;  Nalley  v.  State  (1912)  11  Ga. 
App.  15,  74  S.  E.  567 ;  Hudson  v.  State 

(1914)  14  Ga.  App.  490,  81  S.  E.  362; 
Bell  V.  State  (1915)' 15  Ga.  App.  718, 
84  S.   E.   150;   Wobbington  v.  State 

(1915)  17  Ga.  App.  267,  86  S.  E.  417; 
Stonecypher  v.  State  (1916)  17  Ga. 
App.  818,  88  S.  E.  719;  Sheffield  v. 
State  (1916)  18  Ga.  App.  697,  90  S.  E. 
356;  Bishop  v.  State  (1916)  18  Ga. 
App.  714,  90  S.  E.  369 ;  Tatum  v.  State 
(1918)  22  Ga.  App*.  638,  96  S.  E.  1046; 
Rountree  v.  State  (1921)  —  Ga.  App. 
— ,  106  S.  E.  557.  Compare  Gale  v. 
State  (1910)  135  Ga.  351,  69  S.  E. 
537. 

Rhode  Island.  —  State  v.  Collins 
(1902)  24  R.  I.  242,  52  Atl.  990;  State 
V.  Longbottom  (1918)  —  R.  I.  — ,  103 
Atl.  699. 

In  Florida,  the  defendant  in  a  crim- 
inal case  is  not  entitled  as  of  right 
to  an  instruction  to  the  jury  to  return 
a  verdict  of  not  guilty  on  the  ground 
that  the  evidence  will  not  support  a 
verdict  of  guilty,  the  statute  regu- 
lating directed  verdicts  being  confined 
to  civil  cases.  Boykin  v.  State  (1898) 
40  Fla.  484,  24  So.  141;  McCray  v. 
State  (1903)  45  Fla.  80,  34  So.  5; 
Wilson  V.  State  (1904)  47  Fla.  118,  36 
So.  580;  Leaptrot  v.  State  (1906)  51 
Fla.  57,  40  So.  616;  Ryan  v.  Stete 
(1910)  60  Fla.  25,  53  So.  448;  Hughes 
V.  State  (1911)  61  Fla.  32,  55  So.  468; 
Bennett  v.  Davis  (1914)  68  Fla.  494, 
67  So.  125;  Davis  v.  State  (1917)  74 
Fla.  100,  76  So.  675;  Wells  v.  State 
(1918)  75  Fla.  229,  77  So.  879 ;  Drayton 
V.  State  (1919)  78  Fla.  254,  82  So. 
801;  Long  v.  State  (1919)  78  Fla.  464, 

83  So.  293;  Yarbrough  v.  State  (1920) 
—  Fla.  — ,  83  So.  873.  The  statute 
heretofore  mentioned  (Comp.  Laws 
1914,  §  1496)  provides  that,  "if  upon 
the  conclusion  of  the  argument  of 
counsel  in  any  civil  case  after  all 
the  evidence  shall  have  been  sub- 
mitted, it  be  apparent  to  the  judge  of 
the  circuit  court,  or  county  seat,  that 
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no  evidence  has  been  submitted  upon 
which  the  jury  can  lawfully  find  a 
verdict  for  one  party,  the  judge  may 
direct  the  jury  to  find  a  verdict  for 
the  opposing  party."  In  Boykin  v, 
State,  supra,  the  court  said:  ''We 
know  no  practice  in  criminal  proceed- 
ings that  will  permit  a  judge  in  the 
midst  of  a  trial  upon  a  criminal 
charge  to  take  the  case  from  the  jury, 
and  peremptorily  discharge  the  ac- 
cused from  custody  before  a  verdict  is 
rendered,  as  was  sougl^t  to  be  done 
by  this  motion.  Section  1088  of  the 
Revised  Statutes  .  .  .  provides  that 
if,  upon  the  conclusion  of  the 
argument  of  counsel  in  any  civil  case 
after  all  the  evidence  shall  have 
been  submitted,  it  be  apparent  to  the 
judge  of  the  circuit  court,  or  county 
court,  that  no  evidence  has  been 
submitted  upon  which  the  jury  can 
lawfully  find  a  verdict  for  one  party, 
the  judge  may  direct  the  jury  to  find 
a  verdict  for  the  opposite  party.  But 
this  statutory  provision,  it  must  be 
observed,  is  confined  to  civil:  cases, 
and  does  not  extend  to  criminal  trials. 
Suppose  the  defendant's  motion  had 
been  granted,  what  manner  of 
judgment  could  the  court  have  entered 
upon  its  records,  so  far  as  the  dis- 
charged defendant  was  concerned? 
Certainly  no  judgment  of  acquittal 
could  properly  have  been  entered  that 
would  afterwards  have  supplied  the 
basis  of  a  plea  of  autrefois  acquit, 
because  the  defendant  had  been  put 
for  trial  upon  the  country, — that  is, 
before  a  jury, — either  for  acquittal 
or  conviction  by  such  jury's  verdict, 
and  only  upon  a  verdict  could  a 
judgment  of  conviction  or  acquittal 
be  predicated.  Such  a  motion  might 
be  in  place  at  a  preliminary  trial 
before  a  committing  court  that 
inquires  simply  into  the  question  of 
the  existence  of  cause  for  detention 
of  an  accused  person;  but,  under  our 
laws,  it  has  no  place  at  the  ultimate 
trial  as  to  the  guilt  or  innocence  of 
the  accused.  If  at>  such  trial  the  state 
makes  no  case  against  him,  he  is 
entitled  to  a  verdict  of  acquittal  at  the 
hands  of  the  jury,  and  to  a  record 
judgment  of  discharge,  and  not  simply 
to  an  informal  order  from  the  judge 


for  such  discharge,  as  was  sought 
for  by  this  motion.  The  court  ruled 
correctly  in  denying  the  motion." 
In  Georgia,  the  refusal  to  direct  a 
verdict  is  never  error.  Scott  v.  State 
(1909)  6  Ga.  App.  567,  65  S.  E.  359; 
Harvey  v.  State  (1910)  8  Ga.  App.  660, 
70  S.  E.  141;  Nalley  v.  State  (1912) 
11  Ga.  App.  15,  74  S.  E.  567; 
Hudson  V.  State  (1914)  14  Ga.  App. 
490,  81  S.  E.  362;  Bell  v.  State  (1915) 
15  Ga.  App.  718,  84  S.  E.  150; 
Wobbington  v.  State  (1915)  17  Ga. 
App.  267,  86  S.  E.  417;  Stonecypher 
V.  State  (1916)  17  Ga.  App.  818,  88 
S.  E.  719;  Sheffield  v.  State  (1916)  18 
Ga.  App.  697,  90  S.  E.  356;  Bishop  v. 
State  (1916)  18  Ga.  App.  714,  90  S.  E. 
369;  Tatum  v.  State  (1918)  22  Ga. 
App.  638,  96  S.  E.  1046;  Rountree 
V.  State  (1921)  —  Ga.  App.  — ,  106  S. 
E.  557.  In  Bell  v.  State  (1915)  15 
Ga.  App.  718,  84  S.  E.  150,  supra,  the 
court,  in  an  official  syllabus,  said: 
"A  court's  refusal  to  direct  a  verdict 
is  never  a  ground  for  the  assignment 
of  error.  The  trial  judge  may,  in  a 
criminal  case,  direct  a  verdict  when- 
ever, after  all  the  state's  evidence 
is  in,  a  verdict  of  acquittal  is  the 
only  legal  finding  possible;  but,  while 
this  is  true,  his  refusal  to  direct  a 
verdict  of  'not  guilty'  is  not  a  proper 
ground  for  an  assignment  of  error 
in  the  reviewing  court.  The  only 
question  which  this  court  can  con- 
sider is  whether,  upon  an  examination 
of  the  evidence  as  a  whole,  including 
the  statement  of  the  accused,  there 
was  any  evidence  to  sustain  the 
verdict  of  guilty." 

/.  Under  statute  permitting  court  to  ad' 

vise  acquittuL 

In  several  jurisdictions  it  is  pro- 
vided by  statute  that,  if  at  any  time 
after  the  evidence  on  either  side  is 
closed  the  trial  court  deems  it  insuf- 
ficient to  warrant  a  conviction,  he 
may  advise  the  jury  to  acquit  the  de- 
fendant, but  that  the  jury  are  not 
bound  by  such  service.  Statutes  of 
this  kind  exist  in  California,  Idaho, 
Montana,  North  Dakota,  Oklahoma, 
and  South  Dakota.  As  to  whether,  in 
these  jurisdictions,  there  rests  a  duty 
on  the  trial  judge  to  direct  an  ac- 
quittal  for   insufficiency   of  the   evi- 
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dence,  the  views  of  the  respective 
courts  are  not  in  accord. 

In  California,  Idaho^  North  Dakota, 
and  South  Dakota,  it  is  held  that  the 
trial  court  is  not  authorized  to  ^ive  a 
peremptory  instruction  to  acquit  the 
defendant,  and  therefore  there  can  be 
no  duty  resting  on  the  court  to 
"direct"  an  acquittal  in  any  case. 
People  V.  Horn  (1886)  70  Cal.  17, 
11  Pac.  470;  People  v.  Daniels  (1894) 
105  Cal.  262,  38  Pac.  720;  People  v. 
Roberts  (1896)  114  Cal.  67,  45  Pac. 
1016;  Territory  v.  Neilson  (1890)  2 
Idaho,  614,  23  Pac.  537;  State  v. 
Wright  (1906)  12  Idaho,  212,  85  Pac. 
493;  State  v.  Peck  (1908)  14  Idaho, 
712,  95  Pac.  515;  State  v.  Downing 
(1913)  23  Idaho,  540,  130  Pac.  461; 
State  V.  Stone  (1912)  30  S.  D.  23,  137 
N.  W.  606. 

And  see  the  reported  case  (State  v. 
Sullivan,  ante,  902).  See  also 
People  V.  Ward  (1905)  145  Cal.  736,  79 
Pac.  448;  State  v.  Wright  (1910)  20 
N.  D.  216,  126  N.  W.  1023,  Ann.  Cas. 
1912C,  795.  In  Territory  v.  Neilson 
(1890)  2  Idaho,  614,  23  Pac.  537,  the 
court  said:  ''At  the  close  of  the 
people's  testimony,  appellant  moved 
the  court  to  instruct  the  jury  to  return 
a  verdict  of  'not  guilty,'  which  motion 
the  court  overruled;  and  this  is  as- 
signed as  error.  Our  statute  (§  7877) 
is  adopted  from  the  California  Code, 
and  provides  the  court  may  advise  the 
jury  to  acquit.  By  another  section 
(7855,  subd.  6)  it  is  directed  the 
court  'must  not  charge  the  jury  in 
respect  of  matters  of  fact.'  Had  the 
court  given  the  peremptory  instruc- 
tion asked,  it  would,  in  violation  of 
this  provision,  have  taken  the  facts 
from  the  jury.  It  is  held  in  People 
V.  Horn  (1886)  70  Cal.  18,  11  Pac.  470, 
that  this  the  court  cannot  do,  and  that 
it  can  only  advise  the  jury."  So,  in 
State  V.  Downing  (1913)  23  Idaho, 
540,  130  Pac.  461,  it  was  said:  "It  is 
provided  in  §  7877,  Rev.  Codes,  as 
follows:  'If  at  any  time  after  the 
evidence  on  either  side  is  closed,  the 
court  deems  it  insufficient  to  warrant 
a  conviction,  it  must  advise- the  jury 
to  acquit  the  defendant,  but  the  jury 
are  not  bound  by  the  advice.'  In  the 
case  of  State  v.  Peck  (1908)  14  Idaho, 


712,  95  Pac.  515,  this  court  had  under 
consideration  a  similar  motion,  and 
there  held  that  an  'instruction'  direct- 
ing the  jury  to  acquit  was  erroneous, 
as  the  court  is  only  authorized  to  'ad- 
vise' the  jury  to  acquit;  and  it  is  au- 
thorized to  so  advise  the  jury  only  if 
the  court  deems  the  evidence  insuf- 
ficient to  warrant  a  conviction,  under 
the  provisions  of  said  section.  If  un- 
der the  provisions  of  that  section  the 
court  advises  the  jury  to  acquit,  it 
ought  also  to  advise  them  that  they 
are  not  bound  by  such  advice,  but  may 
bring  in  a  verdict  of  conviction  re- 
gardless of  it.  The  legislature,  in 
using  the  word  'advise'  in  said  sec- 
tion, evidently  intended  to  give  it  a 
different  meaning  from  that  which  is 
generally  given  to  the  word  'instruct/ 
The  generally  accepted  meaning  of 
the  word  'instruct,'  when  applied  to 
courts,  means  a  direction  that  is  to 
be  obeyed,  while  under  the  meaning 
given  to  the  word  'advise,'  it  is  left 
optional  with  the  person  advised  as 
to  whether  he  will  act  on  such  advice 
or  not." 

In  Oklahoma,  it  has  been  held  in 
several  cases  that  the  court's  failure, 
in  a  proper  case,  to  "direct"  a  verdict 
for  the  defendant,  is  reversible  error. 
Thus,  it  has  been  said  that  the  court 
should  direct  an  acquittal  where  the 
evidence  fails  to  connect  the  defend- 
ant with  the  crime  (Huffman  v.  State 
(1911)  6  Okla.  Crim.  Rep.  476,  119 
Pac.  644;  Eggleston  v.  State  (1912)  8 
Okla.  Crim.  Rep.  264,  127  Pac.  264), 
or  where  the  only  testimony  against 
the  accused  in  support  of  a  conviction 
is  the  uncorroborated  testimony  of  ac- 
complices (Thompson  v.  State  (1913) 
9  Okla.  Crim.  Rep.  525,  132  Pac.  695). 
See  also  Eggleston  v.  State,  supra. 
Likewise,  it  has  been  held  to  be  the 
duty  of  the  court  to  direct  an  acquit- 
tal, where  the  prosecution  fails  to 
prove  all  the  essential  elements  of 
the  crime.  Waide  v.  State  (1917)  IS 
Okla.  Crim.  Rep.  165,  162  Pac.  1139,  a 
prosecution  for  embezzlement,  where- 
in the  court  said:  "The  evidence 
shows  beyond  a  reasonable  doubt  that 
the  money  alleged  to  have  been  em- 
bezzled, or  at  least  a  part  of  it  (the 
sum  of  $400),  came  into  the  hands  of 
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the  defendant  as  a  trust  fund  belong- 
ing to  the  estate  of  his  ward,  and  if 
in  fact  the  money  had  been  embezzled 
by  the  defendant,  it  was  only  neces- 
sary, to  complete  the  legal  evidence 
of  the  corpus  delicti  of  the  crime 
charged,  to  introduce  proof  showing  by 
some  fact,  positive  or  circumstantial, 
that  the  defendant  did  not  have  the 
funds  which  had  come  into  his  hands 
as  guardian,  or  that  they  had  been 
dissipated  or  fraudulently  misappro- 
priated; but  there  is  no  evidence  in 
the  case  to  show  that  at  the  time  of 
his  conviction  the  defendant  did  not 
have  the  money  on  hand,  or  had  mis- 
appropriated the  same.  It  follows 
that  the  corpus  delicti  of  the  offense 
charged  was  not  legally  proven,  and 
the  trial  court  committed  reversible 
■error  in  not  directing  a  verdict  of  ac- 
quittal as  requested  by  the  defend- 
ant." To  the  same  effect,  see  Shan- 
non V.  State  (1916)  12  Okla.  Crim. 
Rep.  584,  160  Pac.  1131,  wherein  the 
■court  said:  "A  review  of  the  record 
impels  one  to  the  conclusion  that  this 
prosecution  was  resorted  to  solely  for 
the  reason  that  the  plaintiff  in  error 
failed  to  pay  the  $1,200  note  due  the 
corporation.  At  all  times  the  books  of 
the  corporation  showed  the  status  of 
its  affairs.  The  directors  at  all  times 
knew,  or  should  have  known, — it  was 
their  duty  to  know, — ^the  existence  of 
its  relationship  between  its  customers 
and  itself.  The  testimony  given  by 
the  prosecuting  witnesses  indicates 
clearly  that  there  was  no  effort  on  the 
part,  of  the  plaintiff  in  error,  at  any 
time,  to  mislead  the  board  of  direc- 
tors, or  any  officer  or  stockholder,  as 
to  the  facts,  and  neither  of  the  prose- 
cuting witnesses  pointed  out  a  single 
transaction,  in  his  testimony,  which 
indicates  that  plaintiff  in  error  Shan- 
non was  endeavoring  to  fraudulently 
appropriate  the  assets  of  the  company 
to  his  own  use  and  benefit.  In  fact, 
there  is  a  total  absence  of  the  fraudu- 
lent intent  required  under  the  law  to 
constitute  the  crime  of  embezzle- 
ment. The  relation  was  clearly  that 
of  debtor  and  creditor.  .  .  .  This 
conclusion  is  based  upon  the  facts  and 
circumstances  surrounding  the  entire 
transaction,  from  the  organization  of 


the  corporation  until  it  was  closed. 
The  fact  that  all  the  transactions 
were  within  the  knowledge  of  the 
officers  and  directors  of  the  corpora- 
tion, and  that  the  account  i^as  run  and 
kept  in  the  regular  course  of  business 
just  as  any  other  account,  without 
any  fact  or  circumstance  from  which 
the  least  inference  of  criminal  intent 
could  be  deduced,  indicates  clearly 
that  no  criminal  conversion  occurred. 
A  fraudulent  conversion  is  an  essen- 
tial element  of  the  crime  of  embezzle- 
ment. .  .  .  The  proof  having  failed 
to  disclose  the  commission  of  a  public 
offense,  from  any  reasonable  view 
thereof,  it  follows  that  the  court 
should  have  sustained  the  motion  on 
the  part  of  the  plaintiff  in  error  to  ad- 
vise the  jury  to  return  a  verdict  of 
not  guilty."  And  in  Mullins  v.  State 
(1918)  15  Okla.  Crim.  Rep.  347,  176 
Pac.  765,  a  prosecution  for  receiving 
stolen  goods,  the  court  said:  'There 
is  no  evidence,  or  evidence  from 
which  a  reasonable  inference  might 
be  drawn,  that  the  defendant,  at  the 
time  he  got  the  boots,  knew  that -the 
boots  had  been  stolen.  The  forego- 
ing being  substantially  all  the  ma- 
terial evidence,  at  its  conclusion  the 
defendant  requested  the  court  to  in- 
struct the  jury,  to  find  the  defendant 
not  guilty,  which  the  court  refused  to 
do,  and  to  such  action  of  the  court  the 
defendant  duly  excepted.  We  deem  it 
unnecessary  to  review  any  of  the  sev- 
eral errors  assigned,  other  than  the^ 
refusal  of  the  court  to  instruct  the 
jury  to  acquit  the  defendant.  Evi- 
dence of  the  unexplained  possession 
of  property  recently  stolen  is  not  of 
itself  sufficient  to  sustain  a  convic- 
tion. Defendant  could  not  be  legally 
convicted  of  receiving  the  boots  know- 
ing them  to  be  stolen,  unless  he  knew 
at  the  time  he  received  them,  or  had 
reason  to  believe,  that  the  boots  were 
stolen.  .  .  .  The  want  of  evidence, 
direct  or  circumstantial,  showing  be- 
yond a  reasonable  doubt  that  the  de- 
fendant knew,  at  the  time  he  bought 
or  received  the  boots  which  were 
stolen,  that  the  same  had  been  stolen* 
is  fatal  to  a  conviction  in  this  casft; 
as  §  2664,  Revised  Laws,  requires  the 
defendant  to  have  received  the  prop- 
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erty  with  knowledge  at  the  time  he 
received  it  that  such  property  had 
been  stolen,  and  the  court  committed 
prejudicial  error  in  refusing  to  in- 
struct the  jury  to  find  the  defendant 
not  guilty."  Prior  to  the  adoption  of 
the  statute  heretofore  referred  to,  it 
was  likewise  the  rule  in  Oklahoma 
that,  if  the  evidence  was  insufficient 
to  sustain  a  verdict  of  guilty,  the 
court  was  under  a  duty  to  direct  a 
verdict  for  the  defendant.  High  v. 
State  (1909)  2  Okla.  Crim.  Rep.  161, 
28  L.R.A.(N.S.)  162,  101  Pac.  115;  Pil- 
grim V.  State  (1909)  3  Okla.  Crim. 
Rep.  49,  104  Pac.  388.  In  the  case  last 
cited,  a  prosecution  for  perjury,  it 
appeared  that  the  evidence  was  insuf- 
ficient to  establish  an  evil  intent,  or 
that  the  false  testimony  was  given 
wilfully  and  corruptly.  The  refusal 
of  the  court,  under  this  state  of  the 
proof,  to  direct  a  verdict  for  the  de- 
fendant, was  held  to  be  reversible 
error. 

Likewise,  prior  to  the  statute, 
where  the  evidence  was  sufficient  to 
sustain  a  conviction,  it  was  held  that 
there  was  no  duty  on  the  part  of  the 
court  to  direct  a  verdict  of  acquittal. 
Taylor  v.  Territory  (1909)  2  Okla. 
Crim.  Rep.  1,  99  Pac.  628;  Faggard  v. 
State  (1909)  3  Okla.  Crim.  Rep.  159, 
104  Pac.  930.  And  the  same  rule  ob- 
tains under  the  statute.  Davis  v. 
State  (1919)  15  Okla.  Crim.  Rep.  386, 
177  Pac.  621 ;  Davis  v.  State,  15  Okla. 
Crim.  Rep.  427,  177  Pac.  625;  Arnold 
v.  State  (1919)  15  Okla.  Crim.  Rep. 
519,  178  Pac.  897;  Davis  v.  State 
(1919)  16  Okla.  Crim.  Rep.  372,  182 
Pac.  908;  Nail  v.  State  (1920)  — 
Okla.  Crim.  Rep.  — ,  192  Pac.  592, 

In  Montana,  §  9297  of  the  Revised 
Codes,  providing  in  effect  that  if  the 
court  deems  the  evidence  to  be  insuf- 
ficient to  warrant  a  conviction  it  may 
advise,  but  not  direct  or  compel,  the 
jury  to  acquit,  has  been  held  to  be  ap- 
plicable only  where  the  trial  court 
deems  the  evidence  which  tends  to 
prove — and  which,  if  believed,  would 
prove — every  element  necessary  to 
constitute  the  crime,  to  be  clearly  in- 
sufficient in  weight  to  justify  a  ver- 
dict of  guilty.  State  v.  Welch  (1898) 
22   Mont.  92,   55   Pac.   927;   State  v. 


Mahoney  (1900)  24  Mont.  281,  61  Pac. 
647;  State  v.  Tate  (1918)  55  Mont. 
343,  177  Pac.  243;  State  v.  Gomez 
(1920)  58  Mont.  177,  190  Pac.  982. 
Where  there  is  an  utter  failure  of 
proof,  it  becomes  the  duty  of  the 
court  to  "direct"  the  jury  to  find  for 
the  defendant  Territory  v.  Laun 
(1889)  8  Mont.  322,  20  Pac.  652;  State 
V.  Welch,  supra;  State  v.  Foster 
(1901)  26  Mont.  71,  66  Pac.  565;  State 
V.  Gomez,  supra.  In  State  v.  Welch, 
supra,  the  court  said:  ''The  record 
presents,  not  a  case  of  mere  insuf- 
ficiency of  the  evidence  to  warrant  a 
conviction,  but  one  of  utter  failure  of 
proof;  and  therefore  the  court  should 
have  granted  the  motion  to  instruct 
the  jury  to  find  the  defendant  not 
guilty.  There  is  a  distinction  between 
insufficiency  of  the  evidence  to  justify 
a  verdict,  and  no  evidence  at  all  upon 
which  to  base  it.  •  •  .  In  the  one 
case  the  court  may  advise  the  jury  to 
acquit  the  defendant,  which  advice 
the  jury  is  not  bound  to  follow  (Penal 
Code,  §  2096)  ;  whereas,  in  the  other 
case,  it  is  the  duty  of  the  court  to  di- 
rect a  verdict  of  not  guilty."  So,  in 
State  v.  Gromez,  supra,  it  was  said: 
''There  was  no  substantial  evidence 
upon  which  to  base  a  verdict  of 
guilty.  This  being  the  condition  of 
the  evidence,  if  the  case  had  been  sub- 
mitted to  the  jury  and  a  verdict  of 
guilty  had  been  returned,  it  would 
have  been  obligatory  on  the  trial 
court,  on  motion  addressed  to  it,  to 
grant  the  defendant  a  new  trial.  It 
was,  therefore,  its  duty,  at  the  close 
of  the  evidence,  to  order  the  jury,  as 
it  did,  to  return  a  verdict  of  not 
guilty."  In  State  v.  Tate  (1918)  55 
Mont.  343,  177  Pac.  243,  however,  it 
was  held  that,  where  the  evidence  is 
sufficient  as  a  matter  of  law  to  prove 
every  element  necessary  to  constitute 
the  offense  charged,  a  request  for  a 
directed  verdict  is  properly  refused. 

IV,  Duty  of  court  to  advise  acquittal. 

a.  Under  statute  malcing  advice  binding 
on  jury;  New  Yorlc  rule. 

The  New  York  statute  provides  that 
"if,  at  any  time  after  the  evidence  on 
either  side  is  closed,  the  court  deem 
it  insufficient  to  warrant  a  conviction^ 


ANNO.— DIRECTING  ACQUITTAL. 


939 


it  may  advise  the  jury  to  acquit  the 
defendant  and  they  must  follow  the 
advice."  Code  Crim.  Proc.  §  410.  It 
was  said  in  People  v.  Tuczkewitz 
(1896)  149  N.  Y.  252,  43  N.  E.  548, 
that  'this  enactment  is  but  a  reasser- 
tion  of  the  common  law." 

Prior  to  the  adoption  of  the  statute 
it  was  held  that,  when  there  was  in 
fact  no  legal  proof  of  the  offense 
charged  in  the  indictment,  it  was  the 
duty  of  the  court  to  direct  a  verdict  in 
favor  of  the  accused.  Ruloff  v.  People 
(1858)  18  N.  Y.  179 ;  Reynolds  v.  People 
(1871)  41  How.  Pr.  179;  Babcock  v. 
People  (1878)  15  Hun,  347.  See  also 
People  V.  Bennett  (1872)  49  N.  Y.  137; 
People  V.  Dohring  (1874)  59  N.  Y.  381, 
17  Am.  Rep.  349;  Howell  v.  People 
(1875)  5  Hun,  620;  United  States  v. 
Hayden   (1877)   52  How.  Pr.  471. 

In  Reynolds  v.  People,  41  How.  Pr. 
179,  supra,  a  prosecution  for  assault 
and  battery  with  intent  to  rape,  where 
the  evidence  did  not  establish  the  nec- 
essary intent,  the  failure  of  the  trial 
judge  to  instruct  the  jury  to  acquit 
the  defendant  was  held  to  be  reversi- 
ble error.  The  court  said:  "I  am  of 
the  opinion  that  the  county  judge,  at 
the  close  of  the  iSeople's  evidence  on 
the  trial,  ought  to  have  ruled  and 
held,  as  requested  by  the  prisoner's 
counsel,  that  there  was  not  sufficient 
evidence  of  force  and  violence  to  go  to 
the  jury,  or  to  authorize  a  conviction 
for  the  crime  of  assault  with  the  in- 
tent to  commit  a  rape;  and,  also,  that 
he  ought  to  have  so  instructed  the 
jury." 

So,  in  Babcock  v.  People  (1878)  15 
Hun,  347,  a  prosecution  for  making  a 
false  representation,  the  failure  of 
the  court  to  direct  a  verdict  for  the 
defendant  was  held  to  be  reversible 
error,  since  the  evidence  failed  to 
show  the  falsity  of  the  representation. 

Likewise,  since  the  enactment  of 
the  statute,  whenever  the  proof  on  the 
trial  of  a  criminal  charge  falls  below 
the  standard  of  rebutting  the  pre- 
sumption of  innocence,  and  of  prov- 
ing guilt  beyond  a  reasonable  doubt, 
it  is  the  duty  of  the  court  to  advise  the 
jury  to  acquit  the  defendant,  and  the 
submission  of  the  case  to  the  jury, 
against  the  objection  of  the  defend- 


ant, constitutes  legal  error.  People  v. 
Livingston  (1882)  27  Hun,  105;  Sulli- 
van V.  People  (1882)  27  Hun,  37; 
People  V.  Ledwon  (1897)  153  N.  Y.  10, 
46  N.  E.  1046,  reversing  (1895)  15 
Misc.  280,  36  N.  Y.  Supp.  780;  People 
V.  Cronk  (1899)  40  App.  Div.  206,  58 
N.  Y.  Supp.  13.  See  also  People  v. 
Klock  (1907)  55  Misc.  46,  106  N.  Y. 
Supp.  268;  People  v.  Smith  (1914) 
84  Misc.  348,  147  N.  Y.  Supp.  541; 
People  V.  Johnson  (1914)  87  Misc.  89, 
150  N.  Y.  Supp.  331. 

Thus,  in  Sullivan  v.  People  (1882) 
27  Hun,  37,  supra,  a  prosecution  for 
burglary,  wherein  it  appeared  that 
the  evidence  was  insufficient  to  estab- 
lish a  forcible  breaking  and  entry,  the 
court  said :  "All  that  appears  on  that 
subject  is  the  breaking  of  a  pane  of 
glass,  and  that  does  not  appear  to 
have  resulted  in  making  an  opening 
through  which  the  prisoner  could  en- 
ter the  premises,  whilst  it  does  appear 
that  the  window  may  have  been  open, 
and,  if  so,  that  the  entry  may  have' 
been  effected  without  any  breaking, 
in  which  case  the  offense  was 
not    burglary    in    the    first    degree. 

•  •  .  It  was  the  duty  of  the  court, 
therefore,  to  have  instructed  the  jury 
that  the  evidence  was  not  sufficient 
to  prove  the  crime  of  burglary 
charged.  If  the  prosecution  fail  in . 
some  element  of  proof  necessary  to 
constitute  the  crime,  it  is  a  clear 
case  for  the  interposition  of  the  court. 

•  •  .  Here  the  proof  of  breaking  in 
was  an  element  necessary,  but  want- 
ing." 

To  the  same  effect,  see  People  v. 
Cronk,  supra,  wherein  the  court  said: 
'There  was  ample  evidence  to  show 
that  a  burglary  had  been  committed 
on  the  Scanlon  premises,  but  the  evi- 
dence is  not  sufficient  to  connect  the 
defendant  with  the  crime.  •  .  .  That 
the  defendant  Cronk  was  near  the 
scene  of  the  burglary,  and  that  he 
was  afterwards  in  company  with 
Connors,  who  was  seen  coming  from 
the  premises,  are  simply  suspicious 
circumstances ;  but  they  do  not  afford 
evidence  sufficient  to  establish  the 
fact  that  the  defendant  was  guilty  of 
the  crime  charged  in  the  indictment. 
As   to   the   mud   on  the   defendant's 
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trousers,  the  evidence  of  the  officer 
who  testified  to  the  fact  shows  that 
similar  mud  was  common  to  all  the 
streets  of  Nyack.  In  our  opinion,  the 
evidence,  which  was  purely  circum- 
stantial, was  insufficient  to  warrant  a 
conviction.  Under  §  410  of  the  Code 
of  Criminal  Procedure,  the  court 
might  have  advised  the  jury  to  acquit 
the  defendant,  and  the  jury  are  re- 
quired to  follow  his  advice.  We  think 
that  course  should  have  been  pur- 
sued." 

In  People  v.  Ledwon  (1897)  153  N. 
Y.  10,  46  N.  E.  1046,  reversing  (1895) 
15  Misc.  280,  36  N.  Y.  Supp.  780,  a 
prosecution  for  homicide,  the  court 
said:  'It  is  made  the  duty  of  the 
court,  where  it  deems  the  evidence 
insufficient  to  warrant  a  conviction,  to 
advise  the  jury  to  acquit  (§  410),  and 
the  jury  must  then  obey  the  advice. 
The  court  may  undoubtedly  do  this  of 
its  own  motion,  and  the  accused  may 
present  to  the  court  his  right  to  an 
acquittal,  as  matter  of  law,  under  this 
section.  But  the  defendant  is  not  con- 
fined to  this  formula,  or  to  any  form 
of  words,  in  presenting  to  the  court 
the  question  of  his  right  to  be  ac- 
quitted. All  that  is  necessary  is  that 
in  some  intelligible  form  there  shall 
be  presented  to  the  court  for  its  rul- 
*ing  and  decision  the  question  that 
there  is  no  evidence  for  the  jury,  or 
not  sufficient  evidence  upon  which  to 
base  a  conviction.  If  the  record  in 
this  court  shows  either  that  there  was 
no  evidence  whatever,  or  that  the  evi- 
dence did  not,  as  matter  of  law,  come 
up  to  the  standard  which  the  law  re- 
quires, in  quantity  and  quality,  to 
warrant  a  conviction,  the  denial  of 
such  a  request  is  legal  error,  and  this 
court  has  the  power,  when  such  a  de- 
cision is  challenged  by  exception,  to 
do  what  the  trial  court  should  have 
done.  The  same  strictness  with 
respect  to  exceptions  does  not  pre- 
vail in  criminal  as  in  civil  cases,  but 
the  court  will  look  at  the  substance 
rather  than  the  form,  with  a  view  to 
promote  justice.  A  motion  in  form 
to  discharge  the  defendant  or  dismiss 
the  indictment  may  be  regarded  as,  in 
substance,  a  request  to  direct  an  ac- 
quittal, or  that  the  court  instruct  the 


jury,  as  matter  of  law,  that  the  pris- 
oner could  not  be  convicted.  There  can 
be  no  doubt  in  this  case  that  such  was 
the  substance  of  the  request  made,  or 
that  it  was  so  understood  and  treated 
by  the  court;  and  when  .the  evidence 
will  not  warrant  a  conviction,  the  de- 
nial of  such  a  request  is  an  error  of 
law.  ...  In  a  criminal  ^case  the 
denial  of  such  a  request  upon  the 
ground  that  there  is  some  evidence,  or 
whenever  there  is  any  evidence,  may 
present  a  question  of  law.  In  a  civil 
case  a  question  of  law  can  be  raised  in 
this  court  only  when  the  finding  or 
verdict  has  no  evidence  to  sustain  it, 
and  the  question  has  been  raised  by 
exception.  But  that,  I  think,  is  not 
true  in  a  criminal  case.  A  party  can- 
not be  convicted  of  murder,  or  any 
other  grade  of  homicide,  whenever 
there  is  merely  some  evidence,  or  any 
evidence,  to  sustain  the  charge;  and 
the  court,  upon  the  trial  of  such  cases, 
may  be  called  upon  to  decide,  as  mat- 
ter of  law,  whether  the  evidence  is  of 
such  a  character  or  quality  as  to  war- 
rant a  conviction.  If  this  were  not 
the  rule,  the  jury  would  in  all  cases 
be  the  sole  judge  of  the  question,  and 
there  would  be  no  remedy  in  this  court 
against  convictions  clearly  based 
upon  insufficient  evidence.  Many  of 
the  common-law  rules  of  evidence 
governing  criminal  trials  have  been 
enacted  in  the  Code  of  Criminal  Pro- 
cedure, and  the  most  important  one 
is  that  contained  in  §  389,  which  de- 
clares that  in  all  ca'^es  the  defendant 
must  be  presumed  to  be  innocent  un- 
til the  contrary  is  proved ;  and  in,  case 
there  is  a  reasonable  doubt  whether 
the  guilt  is  satisfactorily  shown  he  is 
entitled  to  an  acquittal.  When  this 
legal  presumption  of  innocence  is  re- 
butted, or  when  guilt  is  shown  beyond 
a  reasonable  doubt,  must,  of  course — 
in  some  cases,  at  least — be  a  question 
of  law.  The  statute  has  established  a 
standard  of  proof  in  criminal  cases, 
and  the  proof  must  conform  to  that 
standard  before  there  can  be  a  law- 
ful conviction.  Whenever  it  is  clear 
that  it  falls  below  the  prescribed 
standard,  the  accused  is  entitled,  as 
matter  of  law,  to  an  acquittal." 

So,  in  People  v.  Livingston   (1882) 
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27  Hun,  105,  a  prosecution  for  erect- 
ing an^l  continuing  an  obstruction  in 
a  public  highway,  it  was  held  to  be 
the  duty  of  the  court  to  advise  an  ac- 
quittal where  the  evidence  failed  to 
show  that  the  locus  in  quo  was  a  pub- 
lic highway. 

The  failure  of  counsel  to  except  to 
the  charge  of  the  court  does  not  waive 
the  defendant's  right  to  insist  that  the 
evidence  is  insufficient  to  warrant 
the  conviction,  where  at  the  close  of 
the  prosecution's  case,  and  at  the 
close  of  all  the  evidence,  he  duly 
moves  for  an  acquittal,  and  excepts  to 
the  refusal  of  the  court  so  to  advise 
the  jury.  People  v.  Wagner  (1902) 
71  App.  Div.  399,  75  N.  Y.  Supp.  950. 

b.     Under     statute     permitting     advice 
tchich  is  not  biniUng  on  jury. 

As  has  heretofore  been  pointed  out 
(see  supra,  subd.  III.  f),  in  several 
jurisdictions  it  is  provided  by  statute 
that  if  the  trial  court  in  ji  criminal 
case  deems  the  evdence  insufficient  to 
warrant  a  conviction,  he  may  advise 
the  jury  to  acquit  the  defendant,  but 
that  the  jury  are  not  bound  by  such 
advice.  Under  these  statutes  there  is 
a  diversity  of  opinion  not  only  as  to 
the  duty  of  the  trial  court  to  direct 
an  acquittal  (see  subd.  III.  f,  just  re- 
ferred to),  but  also  as  to  the  duty  of 
the  trial  court  to  advise  an  acquittal 
for  insufficiency  of  the  evidence. 

The  California,  Idaho,  and  Okla- 
h<mia  cases  support  the  view  that  the 
court  is  under  a  duty  to  "advise"  an 
acquittal,  if,  at  the  close  of  the  prose- 
cution's case,  it  appears  that  the  evi- 
dence introduced  by  the  .state  does 
not  show,  prima  facie,  at  least,  the 
essential  elements  of  a  crime.  People 
V.  Ward  (1905)  145  Cal.  736,  79  Pac. 
448;  State  v.  Murphy  (1916)  29  Idaho, 
42,  156  Pac.  908;  State  v.  Simpson 
(1918)  31,  Idaho,  591,  173  Pac.  748; 
Cummins  v.  State  (1911)  6  Okla.  Crim. 
Rep.  180,  117  Pac.  1099;  Nash  v.  State 
(1912)  8  Okla.  Crim.  Rep.  1,  126  Pac. 
260;  McLaughlin  v.  State  (1920)  — 
Okla.  Crim.  Rep.  — ,  193  Pac.  1010. 
And  see  the  reported  case  (State  v. 
Sullivan,  ante,  902) .  Compare  People 
V.  Daniels  (1894)  105  Cal.  262,  88  Pac. 
720;  People  v.  Lewis  (1899)  124  Cal. 
553,  45  L.R.A.  288,  57  Pac.  470. 


In  California,  in  People  v.  Ward 
(1905)  145  Cal.  736,  79  Pac.  448,  it 
was  held  in  express  terms,  following 
the  early  case  of  People  v.  Jones 
(1867)  31  Cal.  571,  decided  prior  to 
the  statute  authorizing  the  court  to 
"advise"  an  acquittal,  that  when 
there  is  a  clear  failure  of  proof  as  to 
a  material  allegation  of  the  charge, 
the  defendant  has  a  right  to  demand 
an  instruction  to  the  jury  that  there 
has  been  such  failure  of  proof,  and 
the  fact  that  he  moves  for  an  instruc- 
tion to  acquit  does  not  relieve  the 
court  of  the  duty  of  doing  what  the 
court  in  such  case  may  do,  i.  e.,  advise 
an  acquittal.  The  court  said :  "When 
the  prosecution  rested,  the  defendant 
moved  the  court  to  instruct  the  jury 
to  acquit.  The  motion  was  denied 
and  the  defendant  excepted.  This 
ruling  clearly  involved  the  whole  mer- 
its of  the  case,  and  necessarily  af- 
fected the  judgment.  It  is  therefore 
reviewable  on  appeal  from  the  judg- 
ment (Penal  Code,  §  1259),  and  was 
the  subject  of  an  exception  under 
subd.  8  of  §  1170  of  the  Penal  Code. 
It  was  also  an  exception  which,  equal- 
ly with  a  motion  for  a  new  trial  on 
the  ground  of  insufficiency  of  the  evi- 
dence, gave  notice  to  the  judge  and 
the  district  attorney  that  if  there  was 
competent  evidence  to  sustain  the 
charge,  they  must  see  to  it  that  the 
bill  of  exceptions  as  settled  shows  the 
fact.  We  are  therefore  justified  in 
assuming  in  this  case  that,  if  the  evi- 
dence in  the  record  fails  to  support 
the  verdict,  then  the  evidence  adduced 
at  the  trial  was  equally  deficient. 
The  charge  was  obtaining  money  by 
false  pretenses,  ^he  elements  of  this 
crime  necessary  to  the  establishment 
of  the  corpus  delicti  are  false  state- 
ments adapted  to  the  fraudulent  pur- 
pose, and  money  parted  with  upon  the 
faith  of  such  statements.  As  in  other 
cases,  the  corpus  delicti  must  be 
proved  by  evidence  independent  of  the 
extrajudicial  confessions  or  admis- 
sions of  the  defendant.  ...  In 
this  case  there  was  no  substantial 
evidence  of  the  falsity  of  the  state-' 
ments  alleged  to  have  been  made  by 
the  defendant,  aside  from  the  testi- 
mony of  witnesses  as  to  his  admis-' 
sions.    And  this  made  it  the  duty  of, 
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the  court,  upon  request  of  the  defend- 
ant, to  advise  the  jury  to  acquit.  It 
is  true  that  in  making  his  motion  he 
used  the  word  'instruct'  instead  ot 
'advise/  and  it  was  held  by  this  court 
in  the  case  of  People  v.  Daniels  (1894) 
105  Cal.  266,  38  Pac.  720,  not  to  have 
been  an  error  to  refuse  an  instruc- 
tion in  writing,  similarly  worded,  be- 
cause §  1118  of  the  Penal  Code  only 
authorizes  the  judge  to  'advise'  the 
jury  to  acquit,  when  he  deems  the  evi- 
dence insufficient  to  warrant  a  con- 
viction. The  distinction  between  the 
right  of  the  judge  to  advise  a  verdict 
of  acquittal,  and  the  power  to  compel 
a  verdict,  is,  of  course,  an  important 
one  in  some  aspects  of  the  question, 
and  was  important  in  the  case  of 
People  V.  Horn  (1886)  70  Cal.  18,  11 
Pac.  470,  which  was  cited  as  authority 
in  the  case  of  People  v.  Daniels.  But 
if  the  case  is  such  that  it  is  the  duty 
of  the  court  to  advise  an  acquittal  upon 
the  ground  that  there  is  no  evidence 
of  the  corpus  delicti,  of  a  character 
absolutely  required  by  the  law  to  sus- 
tain a  conviction,  the  fact  that  coun- 
sel, moving  orally  at  the  close  of  the 
people's  case,  uses  the  word  'instruct' 
instead  of  'advise,'  does  not  justify  a 
denial  of  the  motion.  To  say  that  it 
does  is  to  sacrifice  substantial  justice 
to  a  mere  form.  In  People  v.  Jones 
(1866)  81  Cal.  571, — a  well-considered 
decision  frequently  cited  in  later 
cases,  and  never  disapproved, — it  was 
held  that  in  such  a  case  the  court 
should  instruct  the  jury  that  the 
corpus  delicti  was  not  proved.  This 
case  was  not  cited  or  referred  to  in 
People  V.  Daniels,  though  much  more 
directly  in  point  than  People  v.  Horn, 
where  the  question  under  considera- 
tion was  the  effect  of  a  former  ac- 
quittal by  a  jury  that  had  been  in- 
structed  to  acquit.  In  People  v. 
Lewis  (1899)  124  Cal.  553,  45  L.R.A. 
783,  57  Pac.  470,  Temple,  J.,  in  a  case 
of  conflicting  evidence,  and  where  the 
evidence  was  amply  sufficient  to  sus- 
tain the  conviction,  expressed  the 
opinion  that  the  refusal  of  the  judge 
to  advise  an  acquittal  was  not  the  sub* 
ject  of  an  exception;  but  that  state- 
ment was  not  necessary  to  his  conclu- 
sion, and  was  not  the  ground  of  deci- 
sion."  In  the  foregoing  case,  Shaw,  J., 


dissented  "for  the  reason  that  under 
the  decisions  in  People  v.  Daniels  and 
People  V.  Lewis,  supra,  the  record 
presents  no  question  for  review  by 
this  court."  These  two  cases  are  dis- 
cussed in  the  ipajority  opinion,  and 
the  reported  caso  (State  v,  Sullivan, 
ante,  902)  quotes  from  People  v. 
Daniels,  supra. 

In  State  v.  Murphy  (1916)  29  Idaho, 
42,  156  Pac.  908,  the  Idaho  rule  was 
stated  as  follows:  "After  the  evi- 
dence on  either  side  in  a  criminal 
cause  is  closed,  if  the  trial  judge 
deems  it  insufficient  to  warrant  a  con- 
viction, it  is  his  duty  ...  to  advise 
the  jury  to  acquit  the  defendant.  The 
jury  are  not  bouijd  by  the  advice;  but 
if  they  are  in  accord  with  the  views 
entertained  by  the  trial  judge  thai  the 
evidence  of  the  state  is  of  such  a  na- 
ture that  it  is  insufficient  to  satisfy 
their  minds  of  the  defendant's  guilt, 
or  if  all  of  the  material  elements  of 
the  crime  charged  have  not  been 
proved,  it  is  their  right  to  acquit  the 
defendant."  To  the  same  effect,  and 
following  State  v.  Murphy,,  supra,  see 
State  V.  Simpson  (1918)  31  Idaho, 
591,  173  Pac.  748,  an  appeal  from  an 
instruction  by  the  trial  court  advising 
the  jury  to  find  the  defendant  not 
guilty,  for  the  reason  that  the  court 
deemed  the  evidence  insufficient  to 
warrant  a  conviction,  wherein  it  was 
held  that  the  giving  of  such  an  in- 
struction "was  clearly  exercising  a 
judicial  discretion,"  and  that  an  ap- 
peal from  such  an  instruction  by  the 
state  presented  no  question  which  the 
appellate  court  could  rightfully  re- 
view. In  the  reported  case  (State  v. 
Sullivan,  ante,  902),  it  is  said  that 
while  a  trial  court  does  not  commit 
reversible  error  in  refusing  to  advise 
a  verdict  of  acquittal,  it  is  neverthe- 
less its  duty  to  advise  an  acquittal 
where  the  evidence  is  such*that  a  ver- 
dict of  guilty  would  be  set  aside. 

The  rule  in  Oklahoma  as  to  the  duty 
of  the  court  to  "advise"  an  acquittal 
was  stated  in  McLaughlin  v.  State 
(1920)  —  Okla.  Crim.  Rep.  — ,  198 
Pac.  1010,  as  follows:  "If  the  evi- 
dence introduced  by  the  state  fails  to 
incriminate  the  defendant,  or,  as  a 
matter  of  law,  is  insufficient  to  show 
that    he    is    guilty    of    the    offense 
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charged,  it  is  not  only  the  right  but 
the  duty  of  the  trial  court  to  advise 
the  jury  to  return  a  verdict  of  acquit- 
tal. Rev.  Laws  §  5896.  The  court 
may  do  this  of  its  own  motion,  and  the 
defendant  may  present  to  the  court 
his  right  to~an  acquittal  as  a  matter 
of  law,  under  this  section,  but  the  de- 
fendant is  not  confined  to  this  formula, 
or  to  any  form  of  words,  in  presenting 
to  the  court  his  right  to  be  acquitted ; 
all  that  is  necessary  is  that  in  some 
Intelligible  form  there  should  be  pre- 
sented to  the  court  for  its  ruling  and 
decision  the  question  that  there  is  not 
sufficient  evidence  to  warrant  a  con- 
viction. If  this  were  not  the  rule, 
the  jury  would  in  all  cases  be  the  sole 
judge  of  the  question,  and  there 
would  be  no  remedy  against  convic- 
tions clearly  based  upon  insufficient 
evidence."  To  the  same  effect,  see 
Nash  V.  State  (1912)  8  Okla.  Crim. 
Rep.  1,  126  Pa.  260.  In  Cummins  v. 
State  (1911)  6  Okla.  Crim.  Rep.  180, 
117  Pac.  1099,  the  court  said:  "In 
order  ^o  sustain  a  charge  of  resisting 
an  officer  in  the  discharge  of  his  of- 
ficial duty  by  forcibly  attempting  to 
take  away  property  levied  on  under  a 
<;ivil  warrant,  it  is  necessary  for  the 
proof  to  show  some  act  of  aggression 
on  the  part  of  the  accused  from  which 
the  court  and  jury  can  reasonably  in- 
fer forcible  resistance  or  interfer- 
ence with  the  execution  of  such  war- 
rant, and,  when  there  is  no  such 
proof,  the  trial  court  should  advise  the 
jury  to  return  a  verdict  in  favor  of 
the  person  on  trial.  An  unjust  pros- 
ecution of  a  citizen  of  this  state 
should  not  be  permitted  by  the  of- 
ficers of  the  law,  and,  when  the  record 
on  appeal  shows  that  the  accused  com- 
mitted no  offense  under  the  facts 
proved,  and  that  the  prosecution  is 
unjust,  this  court  will  reverse  and  re- 
mand a  judgment  of  conviction,  with 
directions  to  dismiss  the  cause." 
However,  in  State  v.  Duerksen  (1913) 
S  Okla.  Crim.  Rep.  601,  52  L.R.A. 
(N.S.)  1013,  129  Pac.  881,  the  court, 
in  an  official  syllabus,  said  that 
**when  there  is  proof  in  the  record 
tending  reasonably  to  sustain  the  alle- 
gations of  the  information,  a  trial 
court  has  no  right  to  advise  the  jury 
to  return  a  verdict  of  not  guilty,  and 


especially  is  this  true  when  there  has 
been  no  testimony  offered  on  the  part 
of  the  accused."  So,  where  the  evi- 
dence is  sufficient  to  sustain  a  con- 
viction, the  court's  refusal  to  "advise" 
an  acquittal  is  proper.  Caido  v.  State 
(1912)  7  Okla.  Crim.  Rep.  139,  122 
Pac  734;  Estes  v.  State  (1918)  14 
Okla.  Crim.  Rep.  420,  171  Pac.  1131. 

In  the  Montana  case  of  State  v. 
Mahoney  (1900)  24  Mont.  281,  61  Pac. 
647,  the  refusal  of  the  court  to  "ad- 
vise" an  acquittal  was  held  to  be 
proper  where  the  evidence  was  suf- 
ficient to  establish  a  prima  facie  case 
against  the  defendant.  And  in  State 
V.  Tate  (1918)  55  Mont.  343,  177 
Pac.  243,  the  court,  refusing  to  decide 
whether  the  trial  judge  was  under  a 
duty  to  "advise"  a  verdict  of  acquit- 
tal, said  that  under  the  statute  it 
seemed  to  be  a  matter  within  his  dis- 
cretion. 

The  courts  of  North  Dakota  and 
South  Dakota  adhere  to  the  rule  laid 
down  in  the  early  California  cases  of 
People  V.  Daniels  (1894)  105  Cal.  266, 
88  Pac.  720,  and  People  v.  Lewis 
(1899)  124  Cal.  553,  45  L.R.A.  783,  57 
Pac.  470,  supra,  it  being  held  that 
error  cannot  be  predicated  on  the 
court's  refusal  to  "advise"  an  acquit- 
tal. State  v.  Wright  (1910)  20  N.  D. 
216,  126  N.  W.  1023,  Ann.  Cas.  1912C, 
795;  State  v.  Albertson  (1910)  20  N. 
D.  512,  128  N.  W.  1122 ;  State  v.  Stone 
(1912)  30  S.  D.  23,  137  N.  W.  606; 
State  V.  Guffey  (1917)  39  S.  D.  84,  163 
N.  W.  679. 

In  North  Dakota,  in  State  v.  Wright, 
supra,  the  court  said:  "It  is  claimed, 
first,  that  the  trial  court  erred  in  deny- 
ing defendant's  motion  made  at  the 
close  of  the  state's  case  to  advise  a 
verdict  of  acquittal,  the  contention 
being  that  the  state  had  failed  to  es- 
tablish its  case  by  showing  that  the 
escape  was  accomplished  by  means  of 
fraud  as  alleged.  A  sufficient  answer 
to  such  contention  is  that  error  cannot 
be  predicated  upon  such  a  ruling. 
Section  10,017,  Revised  Code,  which  is 
the  same  as  §  1118  of  the  Penal  Code 
of  California,  provides:  'If,  at  any 
time  after  the  evidence  on  either 
side  is  closed,  the  court  deems 
it  insufficient  to  warrant  a  conviction, 
it  may  advise  the  jury  to  acquit  the 
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defendant.  But  the  jury  are  not 
bound  by  the  advice/  nor  can  the 
court,  for  any  cause,  prevent  the  jury 
from  giving  a  verdict.  The  supreme 
court  of  California  has  decided,  and 
we  think  correctly,  that  an  exception 
to  the  refusal  of  the  court  to  advise  an 
acquittal  is  not  authorized.  People  v. 
Lewis  (Cal.)  supra;  See  also  People  v. 
Daniels  (CaL)  supra;  People  v.  StoU 
(1904)  143  CaL  689,  77  Pac.  818.  In 
People  v.  Lewis,  Temple,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said: 
'I  think  no  exception  is  authorized  to 
a  refusal  of  the  court  to 'give  such 
advice.  Had  it  been  given,  the  jury 
would  not  be  bound  to  obey  it.  If  the 
defense  was  satisfied  that  there  was  a 
total  lack  of  evidence  upon  some  es- 
sential issue,  it  could  have  submitted 
the  case  upon  the  evidence  of  the 
prosecution.  But,  as  it  did  not  do  so, 
it  was  proper  for  the  court,  on  just 
terms,  to  allow  the  defect  to  be  sup- 
plied at  any  time  before  the  final  sub- 
mission of  the  case.'  In  People  v. 
Daniels  (CaL)  supra;  it  was  held  that 
'the  obvious  effect  of  this  provision  of 
the  Penal  Code  is  to  take  from  the 
court  the  power  to  determine,  as  a  mat- 
ter of  law,  at  the  close  of  the  evidence 
for  the  prosecution,  that  the  evidence 
is  insuf^cient.'  We  do  not  overlook 
the  fact  that  in  the  later  case  of 
People  v.  Ward  (1905)  145  CaL  736, 
79  Pac.  448,  the  rule  announced  in 
People  V.  Lewis  (CaL)  supra,  was  dis- 
approved. The  decision  is,  however, 
by  a  divided  court;  but  two  of  the 
judges  concurred  generally  with  the 
writer  of  the  opinion,  while  Angelotti, 
McFarland,  and  Van  Dyke,  JJ.,  mere- 
ly concurred  in  the  judgment,  and 
Shaw,  J.,  dissented.  We  deem  the  rule 
announced  by  Temple,  J.,  in  People  v. 
Lewis,  both  sound  and  supported  by 
the  weight  of  authority.  It  is  entirely 
clear  that  under  the  provisions  of  § 
10,017.  Rev.  Codes  1905,  the  court  is 
powerless  to  take  the  case  from  the 
jury  for  any  cause.  *It  may  advise 
the  jury  to  acquit  the  defendant.  But 
the  jury  are  not  bound  by  the  advice, 
nor  can  the  court,  for  any  cause,  pre- 
vent the  jury  from  giving  a  verdict.* 
In  the  light  of  this  statutory  language, 
it  would  seem  plain  that  error  cannot 
be  predicated  upon  such  adverse  rul- 


ing. By  said  statute  the  legislature 
has  vested  in  the  court  the  power,  in 
its  discretion,  to  advise  an  acquittal, 
but  no  legal  duty  to  give  such  advice 
is  thereby  imposed.  Hence,  error  can- 
not be  assigned  upon  a  refusal  to  so 
advise  the  jury."  To  the  same  effect, 
and  following  State  v.  Wright,  supra, 
see  State  v.  Albertson  (1910)  20  N.  D. 
512,  128  N.  W.  1122.  In  State  v. 
Wright,  supra,  there  was  a  strong  dis- 
senting opinion  by  Ellsworth,  J.,  con- 
curred in  by  Spalding,  J.,  wherein  the 
California  cases,  supra,  were  re- 
viewed, and  the  reasoning  of  People 
V.  Ward  (CaL)  supra,  approved.  In 
State  V.  Hunskor  (1908)  16  N.  D.  420, 
114  N.  W.  996,  and  State  v.  Moeller 
(1910)  20  N.  D.  114,  126  N.  W.  568,  it 
was  held  that  error  could  not  be  predi- 
cated on  the  refusal  of  the  court  to 
advise  an  acquittal  where  the  evidence 
was  sufficient  to  sustain  a  verdict  of 
guilty. 

In  South  Dakota,  in  State  v.  Stone 
(1912)  30  S.  D.  23,  137  N.  W.  606,  the 
court  said:  "Reversible  errors  can- 
not be  predicated  upon  the  refusal  of 
the  court  to  advise  an  acquittal.  In  a 
criminal  action  in  this  state,  the  court 
is  only  authorized  to  advise ;  it  cannot 
direct  a  verdict.  Rev.  Code  Crim. 
Proc.  §  376.  The  following  conclu- 
sions of  the  supreme  court  of  Cali- 
fornia as  to  the  effect  of  the  statute 
meet  with  our  approval:  'It  must  be 
borne  in  mind  that  the  court  has  no 
such  power  to  control  the  action  of 
the  jury  as  in  civil  cases;  for  in  crim- 
inal cases  the  court  cannot  direct,  but 
only  "advis6,"  an  acquittal.  We  can- 
not say,  therefore,  that  defendants 
were  prejudiced  by  the  refusal  so  to 
advise,  since  the  jury  might,  notwith- 
standing the  advice,  have  found  the 
defendants  guilty;  and,  if  so,  the  ver- 
dict could  not  be  set  aside  upon  the 
ground  that  the  jury  had  disobeyed 
or  disregarded  the  instruction  of  the 
court,  but  only  upon  motion  for  a  new 
trial  upon  the  ground  that  the  verdict 
was  not  sustained  by  the  evidence. 
The  obvious  effect  of  this  provision  of 
the  Penal  Code  is  to  take  from  the 
court  the  power  to  determine,  as  a 
matter  of  law,  at  the  close  of  the  evi- 
dence for  the  prosecution,  that  the 
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evidence  is  insufficient  to  justify  a 
conviction.'  People  v.  Daniels  (1894) 
105  Cal.  262,  38  Pac.  720."  To  the 
same  effect,  and  following  State  v. 
Stone,  supra,  and  the  North  Dakota 
case  of  State  v.  Wright,  also  set  out 
supra,  see  State  v.  Guffey  (1917)  39 
S.  D.  84,  163  N.  W.  679.  In  State  v. 
Egland  (1909)  23  S.  D.  325,  139  Am. 
St.  Rep.  1066,  121  N.  W.  798,  it  was 
said  that  it  is  only  when  there  is  not 
sufficient  evidence  to  justify  the  ver- 
dict, or  when  there  is  a  fatal  vari- 
ance between  the  evidence  and  the 
charge  as  made  in  the  information  or 
indictment,  that  the  trial  court  is  au- 
thorized to  advise  the  jury  to  return 
a  verdict  in  favor  of  the  defendant. 
And  in  State  v.  Kirby  (1914)  34  S.  D. 
281,  148  N.  W.  533,  modified  on  rehear- 
ing in  (1914)  34  S.  D.  497,  149  N.  W. 
168,  wherein  it  appeared  that  at  the 
conclusion  of  the  trial  the  defendant's 
counsel  asked  the  court  to  advise  an 
acquittal  because  the  facts  did  not 
constitute  an  offense,  but  failed  to 
specify  wherein  there  had  been  a  fail- 
ure of  proof,  it  was  held  that  the  mo- 


tion to  advise  was  properly  overruled 
because  of  the  absence  of  such  speci- 
fications. 

c.  Rule  in  Maryland. 

In  Maryland  it  is  well  established 
that  ''in  the  trial  of  all  criminal  cases 
the  jury  shall  be  the  judges  of  law  as 
well  as  of  fact/'  The  court  may,  in 
its  discretion,  advise  the  jury  as  to 
the  law  and  legal  effect  of  the  evi- 
dence, but  is  not  bound  to  do  so,  and, 
being  a  matter  entirely  within  its  dis- 
cretion, its  refusal  to  do  so  cannot  be 
reviewed.  Ridgely  v.  State  (1892)  75 
Md.  510,  23  Atl.  1099;  Goldman  v. 
State  (1892)  75  Md.  621,  22  Atl.  1097; 
Luery  v.  State  (1911)  116  Md.  284,  81 
Atl.  681,  685,  Ann.  Cas.  1913D,  161. 
However,  in  the  case  of  a  joint  trial, 
where  the  state's  attorney  consents  to 
a  verdict  of  not  guilty  as  to  one  of 
the  defendants,  the  proper  practice  is 
for  the  court  to  direct  a  verdict  of 
"not  guilty"  to  be  taken  at  once  as  to 
that  defendant,  and  then  to  proceed 
against  the  others.  Goldman  v.  State, 
supra.  A.  S.  M. 


FANNIE  CARTER,  Appt, 

V. 

SAM  C,  CARTER  and  Wife. 

North  Carolina  Supreme  Court -^  October  19,  1921, 
(—  N.  C.  — ,  108  S.  E.  765.)  , 

Vendor  and  purchaser  —  parol  contract  —  recovery  of  down  payment  and 
value  of  improvements. 

One  entering  under  a  parol  contract  to  purchase  real  estate,  paying  the 
purchase  price  and  making  improvements  on  the  faith  of  the  promise  to 
convey,  may  recover  the  purchase  money  and  the  value  of  the  improve- 
ments to  the  extent  that  they  have  enhanced  the  value  of  the  land,  upon 
repudiation  by  the  vendor  of  his  contract. 

[See  note  on  this  question  beginning  on  page  949.] 


• 
Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Columbus 
County  (Cranmer,  J.)  dismissing  an  action  brought  to  recover  the  pur- 
chase  money  paid  by  plaintiff  to  defendants  under  a  parol  contract  for 
the  purchase  of  a  certain  tract  of  land,  and  compensation  for  improve- 
ments placed  upon  the  land  by  her.  Reversed. 
17  A.L.R.— 60. 
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Statement  by  Walker,  J. : 
This  action  was  brought  to  recov- 
er the  purchase  money  paid  by  plain- 
tiff to  the  defendants  upon  a  parol 
contract  for  the  purchase  of  land, 
which  the  latter  have  repudiated, 
and  refused  to  convey  to  the  plain- 
tiff, and  also  to  recover  the  amount 
by  which  the  land  was  enhanced  in 
value  by  certain  improvements  and 
betterments  placed  by  the  plaintiff 
upon  the  tract  of  land  so  sold  to  her, 
as  will  appear  from  the  complaint, 
which  is  as  follows : 

"(1)   That  the  defendants  were 

prior  to  the  day  of  October, 

1919,  the  owners  in  fee  simple  of 
the  following  described  tract  of 
land :  In  Columbus  county,  state  of 
North  Carolina,  adjoining  the  lands 
of  — —  and  others,  and  bounded  as 
follows,  viz. :  Beginning  at  a  stake 
the  second  comer  of  lot  No.  7  and 
runs  north- 45  degrees  east  the  line 
of  lot  No.  8,  to  the  corner  of  Dunn 
swamp  the  fork  of  it  and  alley  bay, 
thence  up  said  bay  to  a  black  gum 
bay  by  the  public  road  Manaduke 
Powell's  corner,  thence  with  the 
road  to  lot  No. ,  7,  thence  with  it 
south  70  degrees  east  to  the  begin- 
ning, containing  43  acres,  more  or 
less,  and  being  lot  No.  9  of  the  divi- 
sion of  the  land  of  James  Dyson,  de- 
ceased, excepting  2  acres  already 
conveyed,  and  for  a  more  perfect 
description  reference  is  hereby  made 
to  said  division  and  deed  made  by 
Precilla  Dyson  on  the  7th  day  of 
June,  1888,  to  Samuel'  Merritt,  and 
recorded  July  13, 1887  in  Book  N-N 
of  Deeds  at  page  247,  records  of 
Columbus  county,  in  the  office  of 
register  of  deeds,  and  which  is  here- 
by referred  to  and  made  a  part  of 
this  deed,  which  see  for  further  de- 
scription of  this  land. 

"  (2)  That  the  plaintiff  on  the 

day  of  October,  1919,  purchased 
from  the  defendants  above  named 
the  tract  of  land  described  in  par- 
agraph 1  of  this  complaint  at  the 
price  of  $1,750,  and  paid  to  the  de- 
fendants the  whole  amount  of  said 
purchase  price.  The  defendants  at 
the  time  they  received  said  purchase 
price  promised,   agreed,   and   con- 


tracted to  execute  to  the  plaintiff  a 
deed  for  said  tract  of  land. 

"(3)  That  this  plaintiff,  imme- 
diately after  she  had  purchased  said 
tract  of  land  and  paid  the  whole 
amount  of  the  purchase  price  there- 
for, erected  a  dwelling  house  on  the 
land,  which  cost  her  $925,  and  also 
erected  one  tobacco  barn  thereon, 
at  the  cost  of  $350,  making  a  total 
of  $1,276,  which  the  plaintiff  has 
spent  in  making  improvements  on 
said  tract  of  land,  making  a  total 
including  the  purchase  price  of  $3,- 
025,  which  the  plaintiff  has  expend- 
ed on  the  tract  of  land. 

"(4)  That  the  plaintiff  took  pos- 
session  of  said  tract  of  land  on  the 

day  of  January,  1920,  and  has 

been  living  on  the  same,  occupying 
the  house  she  erected  thereon  as  a 
dwelling. 

"(5)  That  on  the  5th  day  of 
March,  1920,  the  plaintiff  had  a  deed 
in  fee  simple  prepared  from  Sam  C. 
Carter  and  wife,  Lillian  Carter,  to 
the  plaintiff,  conveying  to  her  the 
tract  of  land  described  in  paragraph 
1  of  this  complaint,  and  presented 
the  same  to  Sam  C.  Carter  and  wife, 
Lillian  Carter,  and  requested  them 
to  execute  it  in  due  form  and  ac- 
cording to  law. 

"(6)  That  Sam  C.  Carter  and 
wife,  Lillian  Carter,  defendants 
above  named,  failed  and  refused  to 
execute  the  deed,  and  doth  still  re- 
fuse to  execute  the  same  to  the  plain- 
tiff, in  violation  of  their  promise 
and  agreement  to  covey  the  same. 

"(7)  That  the  defendants  are 
now  cutting  and  removing  timber 
trom  the .  tract  of  land,  and  are 
threatening  to  continue  to  cut  and 
remove  timber  therefrom,  to  the 
plaintiff's  great  damage  of  $300. 

"(8)  That  the  plaintiff  has 
caused  a  summons  to  issue  from  the 
superior  court  of  Columbus  county 
in  an  action  entitled  as  above. 
•  "(9)  That  the  defendants  are  in- 
solvent as  this  plaintiff  is  informed, 
believes,  and  so  alleges. 

"Wherefore  the  plaintiff  prays  the 
court  that  an  order  be  made  re- 
straining the  defendants,  their 
agents,    servants,    and    employees. 


CARTER 

(—  N.   C.  —, 

from  cutting  and  removing  any  tim- 
ber from  said  tract  of  land,  or  in 
any  manner  committing  acts  of  tres- 
pass thereon,  or  from  going  upon 
said  tract  of  land,  and  for  such  oth- 
-er  and  further  relief  as  to  the  court 
may  seem  proper." 

Mr.  Donald  McRackan,  for  appel- 
lant : 

The  court  erred  in  granting  the  de- 
fendants' motion  to  nonsuit  the  plain- 
tiff and  in  dismissing  her  action. 

Knowles  v.  Norfolk  S.  R.  Co.  102 
N.  C.  59,  9  S.  E.  7 ;  Wilson  v.  Sykes,  84 
N.  C.  215;  Stith  v.  Lookabill,  71  N.  C. 
25. 

If  the  plaintiff  entered  upon  the  de- 
fendants' land  under  a  parol  contract, 
and  placed  valuable  and  permanent 
improvements  thereon,  and  the  de- 
fendants, after  such  improvements 
were  made,  repudiate  the  contract 
and  refuse  to  convey,  the  plaintiff  has 
an  equitable  cause  of  action. 

Ballard  v.  Boyette,  171  N.  C.  26,  86 
S.  E.  175 ;  Luton  v.  Badham,  127  N.  C. 
99,  53  L.R.A.  337,  80  Am.  St.  Rep.  783, 
37  S.  E.  143;  Pitt  v.  Moore,  99  N.  C. 
90,  6  Am.  St.  Rep.  489,  5  S.  E.  389. 

Mr.  &  Brown  Shepherd  also  for  ap- 
pellant. 

Walker,  J.,  delivered  the  opinion 
of  the  court: 

We  are  of  the  opinion  that  there 
was  error  in  the  judge's  ruling. 
The  plaintiff  had  entered  into  a 
parol  contract  with  the  defendants 
by  which  it  was  stipulated  that  the 
defendants  should  convey  to  her  a 
certain  tract  of  land,  containing  43 
acres,  more  or  less,  and  particularly 
described  in  the  complaint,  upon  the 
payment  by  the  plaintiff  of  the  pur- 
chase money,  which  was  $1,750,  and 
which  was  duly  paid  by  the  plaintiff, 
believing  that  defendants  would 
comply  with  their  promise  and  con- 
vey the  land,  and  that,  relying  upon 
the  defendants'  promise,  the  plain- 
tiff entered  into  the  possession  of 
the  land,  and  erected  valuable  im- 
provements thereon  which  reason- 
ably cost  $1,275.  The  plaintiff 
caused  a  proper  deed  to  herself  for 
the  premises  to  be  prepared,  which 
was  sufficient  in  form  and  substance 
to  convey  the  estate  promised  by 
parol  to  be  conveyed  by  the  defend- 
ants to  her,  and  defendants  refused 
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to  execute  the  same,  and  now  deny 
that  the  contract  was  ever  made, 
plead  the  Statute  of  Frauds,  and 
•  claim  ownership  of  the  land,  and 
all  this  notwithstanding  they  have 
the  purchase  money  in  their  pocket. 
We  must  be  governed  in  our  deci- 
sion by  the  allegations  of  the  com- 
plaint, on  which  our  statement  of 
the  facts  is  based,  the  court  having 
dismissed  the  action  upon  the  plead- 
ings and  certain  alleged  admissions, 
which  do  not,  in  our  opinion,  affect 
the  question,  at  this  stage  of  the 
case,  and,  when  so  controlled,  we 
must  hold  that  such  a  transaction 
does  not  look  well  for  the  defend- 
ants, and  upon  it  the  judgrnent  of 
the  lower  court  is  not  sustained  by 
the  law,  and  certainly  not  by  equity. 
We  have  solemnly  adjudged  in 
this  court,  more  than  once,  that 
where  there  is  a  parol  contract  to 
convey  land,  the  full  amount  of  the 
purchase  money  is  paid,  the  vendee 
enters  into  possession,  and  the  ven- 
dor afterwards  repudiates  the  con- 
tract by  refusing  to  make  a  deed  for 
the  land,  the  purchaser  may  recover 
the  price  of  the  land  so  paid  by  him 
(Durham  Consol.  Land  &  Improv. 
Co.  V.  Guthrie,  116  N.  C.  381,  21  S. 
E.  952),  and  further  that  where  the 
vendor  elects  so  to  repudiate  his 
parol  contract  by  refusing  to  convey 
and  sets  up  the  Statute  of  Frauds, 
the  purchaser  may  recover  the 
amount  paid  by  him  for  the  land 
under  his  prayer  for  general  relief, 
although  the  action  be  for  specific 
performance  (Wilkie  v.  Womble,  90 
N.  C.  254  [cited  in  the  note,  at  page 
879,  of  19  L.R.A.(N.S.)]  ;  Murdock 
v.  Anderson,  57  N.  C.  (4  Jones,  Eq.) 
77;  Ellis  v.  Ellis,  16  N.  C.  (1  Dev. 
Eq.)  398),  Under  the  old  system, 
when  the  courts  of  law  and  equity 
were  separate,  it  was  held  that  the 
purchaser  could  not  proceed  in  equi- 
ty to  recover  the  purchase  price 
which  had  been  paid  by  him,  as  he 
had  a  full  and  adequate  remedy  at 
law,  that  is,  by  an  action  for  money 
had  and  received  to  his  use  by  the 
vendor  or  for  money  paid  under  a 
contract,  the  consideration  having 
failed  by  the  conduct  of  the  adverse 
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party ;  but  now  the  two  systems  are 
blended,  and  since  1868  that  rule 
has  become  obsolete.  Murdock  v. 
Anderson,  57  N.  C.  (4  Jones,  Eq.) 
77;  Wilkie  v.  Womble,  supra.  But 
even  under  the  former  system,  if 
from  peculiar  circumstances  the 
remedy  at  law  would  be  inadequate, 
the  equity  court  would  have  inter- 
fered and  given  redress.  Ellis  v. 
Ellis,  supra. 

The  general  right  of  the  purchaser 
to  recover  what  he  has  paid  on  the 
purchase  money,  and  the  obligation 
of  the  vendor  to  restore  what  has 
been  unjustly  received  by  him  on  his 
repudiated  promise,  results  (says 
Smith,  Ch.  J.,  in  Wilkie  v.  Womble, 
supra)  from  the  annulling  of  the 
executory  agreement  for  the  sale  of 
the  land,  and  will  be  enforced 
against  the  party  so  avoiding  it. 
This  was  also  held  in  Beaman  v. 
Simmons,  76  N.  C.  43,  which  was  an 
action  to  recover  back  the  purchase 
money  paid  on  a  repudiated,  or  can- 
celed, contract.  And  when  the  pur- 
chaser has  entered  into  possession 
of  the  land,  paid  the  purchase  mon- 
ey, and  made  improvements,  on  the 

faith  of  the  vendor's 

In^uLtS^  parol  promise  to 
iiaroi  contract*  convey      to      him, 

recovery   of  i_  •   i_   «  *  j 

down  payment  which  he  ref uses  to 
imSrJJlmeSt..      do,   and  repudiates 

the  contract  by 
pleading  the  Statute  of  Frauds,  the 
seller  may  recover  not  only  the  pur- 
chase money  paid  by  him,  but  com- 
pensation for  his  improvements  to 
the  extent  that  they  have  enhanced 
the  value  of  the  land.  Ford  v. 
Stroud,  150  N.  C.  362,  64  S.  E.  1 ; 
Pass  V.  Brooks,  125  N.  C.  129,  34  S. 
E.  228  (modified,  but  not  on  this 
point,  in  127  N.  C.  119,  37  S.  E. 
151) ;  Albea  v.  Griffin,  22  N.  C.  (2 
Dev.  &  B.  Eq.)  9;  Hedgepeth  v. 
Rose,  95  N.  C.  41 ;  Williamstown  & 
T.  R.  Co.  V.  Battle,  66  N.  C.  541; 
Tucker  v.  Markland,  101  N.  C. 
422,  8  S.  E.  169.  The  court  said  in 
Pass  V.  Brooks,  supra,  125  N.  C. 
at  page  131:  "The  law  will  not 
allow  the  plaintiff  to  take  pos- 
session of  the  l©t  without  repaying 
the  purchase  money  so  paid  to  him, 


and  without  also  paying  for  the  val- 
uable improvements  put  on  the  lot 
by  reason  of  said  parol  contract; 
•  this  would  be  unjust  and  inequi- 
table." 

We  said  in  Jones  v.  Sandlin,  160 
N.  C.  150,  at  page  154,  75  S.  E. 
1077 :  "The  general  rule  is  that  if 
one  is  induced  to  improve  land  un- 
der a  promise  to  convey  the  same  to 
him,  which  promise  is  void  or  void- 
able, and  after  the  improvements 
are  made  he  refuses  to  convey,  the 
party  thus  disappointed  shall  have 
the  benefit  of  the  improvements  to 
the  extent  that  they  increased  the 
value  of  the  land," — citing  Kelly  v. 
Johnson,  135  N.  C.  647,  47  S.  E. 
674;  Reed  v.  Exum,  84  N.  C.  430; 
Luton  V.  Badham,  127  N.  C.  96,  5a 
L.R.A.  337,  80  Am.  St.  Rep.  783,  37 
S.  E.  143 ;  Albea  v.  Griffin,  22  N.  C. 
(2  Dev.  &  B.  Eq.)  9;  Hedgepeth  v. 
Rose,  95  N.  C.  41 ;  Pitt  v.  Moore,  9» 
N.  C.  85,  6  Am.  St.  Rep.  489,  5  S.  E. 
389. 

This  court,  in  Joyner  v.  Joyner^ 
151  N.  C.  181,  at  page  182,  65  S.  E. 
897,  refers  to  Albea  v.  Griffin,  22  N. 
C.  (2  Dev.  &  B.  Eq.)  9;  Baker  v- 
Carson,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
381,  and  Pitt  v.  Moore,  99  N.  C.  85, 
6  Am.  St.  Rep.  489,  5  S.  E.  389,  and 
says:  "An  examination  of  these 
cases,  as  well  as  Luton  v.  Badham, 
127  N.  C.  96,  53  L.R.A.  337,  80  Am. 
St.  Rep.  783,  37  S.  E.  143,  in  which 
case  many  of  the  previous  decisions 
of  this  court  are  reviewed,  will  dis- 
close that  the  basis  of  the  relief* 
granted  in  each  of  these  cases  was. 
a  parol  agreement  to  convey  certain 
land,  or  an  interest  therein,  which 
induced  an  expenditure  of  money,  in 
good  faith,  in  its  improvements  and 
the  enrichment  of  the  land,  the  re- 
pudiation of  the  agreement  to  con- 
vey, and  the  attempt  thereby  to 
perpetrate  a  fraud." 

Albea  v.  Griffin,  supra,  decided 
that  "although  payment  of  the  pur- 
chase money,  taking  possession,  and 
making  improvements,  will  not  en- 
title the  vendee  to  the  specific  per- 
formance of  a  parol  agreement  for 
the  sale  of  land,  yet  he  has,  in  eq- 
uity, a  right  to  an  account  of  the 


CARTER 

purchase  money  advanced,  and  the 
value  of  his  improvements,  deduct- 
ing therefrom  the  annual  value  dur- 
ing his  possession/'  and  the  case  of 
Baker  v.  Carson,  21  N.  C.  (1  Dev. 
&  B.  Eq.)  381,  was  approved. 

See  also  Wharton  v.  Moore,  84  N. 
C.  479,  37  Am.  Rep.  627 ;  Barker  v. 
Owen,  93  N.  C.  198,  at  203. 

We  wish  to  be  exactly  just  to  the 
defendants,  and  this  induces  us  to 
state  that  in  the  answer  it  is  denied 
that  defendants  contracted  with  the 
plaintiff,  as  the  latter  alleges,  but 
that  they  did  contract  to  sell  her, 
and  did  afterwards  convey  to  her,  a 
smaller  tract  of  land  on  which  the 
improvements  were  made ;  but  we  do 
not  agree  with  the  judge  that  no  is- 
sues of  fact  or  law  were  raised  by 
the  pleadings,  or  that  the  pleadings 
were  in  such  a  state  that  he  could 
dismiss  the  action,  without  giving 
proper  consideration  to  the  plain- 
tiff's equity,  or  even  to  his  remedy 
at  law. 

The  fact  that  plaintiff  has  re- 
ceived a  deed  for  the  land  on  the 
northwest  side  of  the  drain,  and  has 
no  other  deed,  or  other  writing,  for 
any  other  part  of  the  land,  did  not 
authorize  a  nonsuit,  or  dismissal  of 
the  action,  because  plaintiff  does  not 
allege  that  she  had  any  other  writ- 
ing, but  that  by  parol  defendants 
agreed  to  convey  the  land  in  ques- 
tion, and  that  she  paid  the  purchase 
money  and  was  let  into  possession 
of  the  said  land,  under  the  agree- 
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ment,  and  then  made  the  improve- 
ments. If  it  turns  out  that  plaintiff 
has  received  some  land  for  the  pur- 
chase money  paid  by  her,  she  would 
only  be  entitled  to  recover  the  fair 
balance  due  to  be  ascertained  in  the 
proper  way. 

It  is  not  now  required  that  we 
should  consider  the  question  relating 
to  the  injunction  which  was  refused, 
as  it  is  not  relevant  to  the  contro- 
versy. We  do  not,  however,  see  why 
plaintiff  should  be  entitled  to  an  in- 
junction against  the  cutting  of  tim- 
ber when  it  appears  she  is  not  the 
legal  or  equitable  owner  of  the  land. 

We  may  add  that,  when  the  allega^ 
tions  in  the  case  are  threshed  out, 
it  may  finally  appear  that  plaintiff's 
allegations  are  not  sustained,  and 
that  she  is  really  not  entitled  to  any 
return,  either  legal  or  equitable. 
But  as  there  was  a  peremptory  dis- 
missal of  the  case,  we  are  not  deal- 
ing with  the  actual  facts,  but  with 
plaintiff's  allegations  in  her  com- 
plaint. 

The  judgment  will  be  set  aside 
and  the  case  submitted  to  a  jury  up- 
on proper  issues,  unless  a  reference, 
or  other  method  of  trial,  is  agreed 
upon  by  the  parties ;  and  the  case  is 
accordingly  remanded,  with  direc- 
tions for  further  proceedings  there- 
in not  inconsistent  with  this  opin- 
ion, and,  in  other  respects,  according 
to  the  course  and  practice  of  the 
courts. 

Error. 


ANNOTATION. 

Right  of  vendee  who  enters  under  parol  contract,  to  recover  for  improvements 

where  vendor  refuses  to  convey. 


It  is  well  established  that  where  a 
vendee  enters  on  premises  under  a 
parol  contract  of  purchase,  which  is 
not  performed  by  reason  of  the  ven- 
dor's refusal  to  convey,  he  is  entitled 
to  recover  the  value  of  the  improve- 
ments made  by  him  on  the  premises 
while  in  possession  under  the  parol 
contract. 

Alabama. — Goodwin  v.  Lyon  (1837) 
4  Port,  297;  Jones  v.  Gainer  (1908) 
157  Ala.  218,  131  Am.  St.  Rep.  52,  47 
So.  142. 


Kansas. — Lister  v.  Batson  (1870) 
6  Kan.  420;  Dunn  v.  Winans  (1920) 
106  Kan.  80  186  Pac.  748. 

Kentucky. — Fox  v.  Longly  (1818) 
1  A.  K.  Marsh.  388;  M'Campbell  v. 
M'Campbell  (1824)  5  Litt.  92,  15  Am. 
Dec.  48;  Grimes  v.  Shrieve  (1828)  6 
t.  B.  Mon.  546;  Bellamy  v.  Ragsdale 
(1853)  14  B.  Mon.  293;  Kaelin  v. 
Rufenacht  (1885)  6  Ky.  L.  Rep.  736. 
See  also  Padgett  v.  Decker  (1911)  145 
Ky.  227,  140  S.  W.  152. 
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Maryland.  —  See  McNamee  ▼• 
Withers   (1872)  37  Md.  171. 

New  Hampshire. — Compare  Miller 
V.  Tobie  (1860)  41  N.  H.  84. 

New  Jersey. — See  Smith  v.  Smith 
(1860)  28  N.  J.  L.  208,  78  Am.  Dec.  49. 

New  York. — Parkhurst  v.  Van  Cort- 
land (1814)  1  Johns.  Ch.  274. 

North  Carolina. — Baker  v.  Carson 
(1836)  21  N.  C.  (1  Dev.  &  B.  Eq.) 
381;  Albea  v.  Griffin  (1838)  22  N.  C. 
(2  Dev.  &  B.  Eq.)  9;  Thomas  v.  Kyles 
(1854)  54  N.  C.  (1  Jones,  Eq.)  302; 
Love  V.  Neilson  (1854)  54  N.  C. 
(1  Jones,  Eq.)    339;  Winton  v.  Fort 

(1859)  58  N.  C.  (5  Jones,  Eq.)  251; 
Pitt  v.  Moore  (1888)  99  N.  C.  85,  6  Am. 
St.  Rep.  489,  5  S.  E.  389;  Tucker  v. 
Markland  (1888)  101  N.  C.  422, 
8  S.  E.  169;  Vann  v.  Newson  (1892) 
110  N.  C.  122,  14  S.  E.  519; 
Pass  v.  Brooks  (1899)  125  N.  C. 
129,  34  S.  E.  228;  Luton  v.  Badham 
(1900)  127  N.  C.  96,  53  L.R.A.  337,  80 
Am.  St.  Rep.  783,  37  S.  E.  143; 
Ford  v.  Stroud  (1909)  150  N.  C.  362, 
64  S.  E.  1.  And  see  the  reported  case 
(Carter  v.  Carter,  ante,  945).  See 
also  Barnes  v.  Brown  (1874)  71  N.  C. 
507;  Daniel  v.  Crumpler  (1876)  75 
N.  C.  184;  Houston  v.  Sledge  (1888) 
101  N.  C.  640,  2  L.R.A.  487,  8  S.  E.  145 ; 
Faircloth  v.  Kenlaw  (1914)- 165  N.  C. 
228,  81  S.  E.  299.  Compare  Dunn  v. 
Moore  (1844)  38  N.  C.  (3  Ired.  Eq.) 
364;  Sain  v.  Dulin  (1861)  59  N.  C. 
(6  Jones,  Eq.)  195;  McCracken  v. 
McCracken     (1883)     88    N.    C.    272. 

Pennsylvania.  —  Bender  v.  Bender 

(1860)  37  Pa.  419;  Harris  v.  Harris 
(1871)  70  Pa.  170;  Holthouse  v.  Rynd 
(1893)  155  Pa.  43,  25  Atl.  760. 

Tennessee.  —  Herring  v.  Pollard 
(1843)  4  Humph.  362,  40  Am.  Dec. 
653;  Mathews  v.  Davis  (1845)  6 
Humph,  324;  Rhea  v.  Allison  (1859) 
3  Head,  176;  Treece  v.  Treece  (1880) 
6  Lea,  221. 

Texas. — Thouvenin  v.  Lea  (1863) 
26  Tex.  612;  Burleson  v.  Tinnin 
(1907)  —  Tex.  Civ.  App.  — ,  100  S.  W. 
350. 

Utah.— Duke  v.  Griffith  (1896)  18 
Utah,  361,  45  Pac.  276. 

Washington.  —  Ernst  v.  Schmidt 
(1912)  66  Wash.  452,  119  Pac.  828, 
Ann.  Cas.  1913C,  389. 


Wisconsin.  —  Schneider  v.  Reed 
(1904)   123  Wis.  488,  101  N.  W.  682. 

"Where  a  party  is  induced  to  go  up- 
on land,  and  put  valuable  improve- 
ments thereon,  by  the  owner  thereof^ 
upon  a  parol  promise  to  convey  the 
same  to  the  party  putting  the  improve- 
ments on  the  land,  and  the  owner 
afterwards  refuses  to  convey,  it  i» 
.  .  .  a  fraud  upon  the  party  so 
induced,  and  the  court  will  compel 
him  to  pay  for  such  improvements." 
Luton  V.  Badham  (1900)  127  N.  C.  96, 
53  L.R.A.  337,  80  Am.  St.  Rep.  783^ 
37  S.  E.  143. 

In  Schneider  v.  Reed  (Wis.)  supra,, 
the  court  stated  the  rule  as  follows: 
"Where  a  purchaser  of  land,  without 
fault  on  his  part,  has  in  good  faith 
made  permanent  and  valuable  im- 
provements thereon,  and  is  unable  ta 
compel  specific  performance  of  his 
supposed  contract  because  it  is  not 
in  writing,  and  the  vendor  refuses  ta 
complete  the  same,  the  purchaser  is 
entitled  in  equity  to  compensation 
for  the  amount  which  his  improve- 
ments have  added  to  the  value  of  the 
land,  less  the  rents  and  profits  prop- 
erly chargeable  against  him  while  in 
possession." 

In  a  leading  case  in  Tennessee 
(Rhea  v.  Allison  (1859)  3  Head 
(Tenn.)  176) ,  it  was  said :  "It  is  settled 
in  this  state  that  where  a  man  is  put  in 
possession  of  land  by  the  owner,  upon 
an  invalid  or  verbal  sale,  which  the 
owner  fails  or  refuses  to  complete, 
and,  in  the  expectation  of  the  perform- 
ance of  the  contract,  makes  improve- 
ments, a  court  of  equity  will  directly 
and  actively,  upon  a  bill  filed  by  him 
against  the  owner  for  an  account^ 
make  him  compensation  to  the  full 
value  of  all  his  improvements,  to  the 
extent  they  have  enhanced  the  value 
of  the  land,  deducting  rents  and  prof- 
its, and  will  treat  the  land  as  subject 
to  a  lien  therefor." 

So,  in  Treece  v.  Treece  (Tenn.) 
supra,  the  court  said:  "It  is  well 
settled  in  this  state  that  where  a 
decree  for  the  specific  performance 
of  a  parol  sale  of  land  is  refused  be- 
cause within  the  Statute  of  Frauds, 
the  vendee  will  be  entitled  to  the 
value  of  the  permanent  improvements 
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made  with  the  knowledge  of  the  ven- 
dor, even  if  that  value  exceeds  the 
rents  and  profits,  and  to  any  payments 
of  the  consideration  made  by  him» 
subject  to  an  account  of  the  rents 
and  profits,  and  to  have  any  excess 
in  the  value  of  the  improvements 
and  the  payments  of  purchase  money 
declared  a  lien  on  the  land." 

Likewise,  in  Duke  v.  Griffith  (1896) 
13  Utah,  361,  45  Pac.  276,  it  was  said: 
''Good  faith  entitles  the  possessor 
of  land  to  great  favor  as  to  compensa- 
tion for  valuable  improvements  made 
by  him.  Though  a  person  may  have 
taken  actual  possession  of  land  in 
good  faith  under  an  imperfect  agree- 
ment, or  under  an  erroneous  construe- 
tion  of  the  agreement,  or  where  an 
attempt  is  made  to  take  such  agree- 
ment, out  of  the  Statute  of  Frauds 
by  performance  or  part  performance, 
and  the  court  will  not  grant  specific 
performance,  the  court  will  retain  the 
bill  in  a  proper  case,  for  the  purpose 
of  affording  the  party  a  reasonable 
compensation  for  beneficial  and  last- 
ing improvements." 

The  rule  has  been  applied  where, 
after  notice  by  the  vendor  that  he 
would  not  convey  land  sold  under  a 
parol  agreement,  the  vendee  made  im- 
provements, it  appearing  that  the 
vendor  had  withdrawn  the  notice  or 
had  led  the  vendee  to  believe  that  the 
oral  contract  would  be  carried  out. 
Holthouse  V.  Rynd  (1893)  155  Pa.  43, 
26  Atl.  760. 

So,  where  a  parol  contract  for  the 
sale  of  land  provided  for  a  forfeiture 
in  case  of  nonpayment  of  the  purchase 
money  and  the  vendee  had  cleared  the 
land  and  put  improvements  on  it  at 
the  cost  of  several  hundred  dollars, 
being  allowed  by  the  vendor  to  do  so 
without  warning,  after  the  time  for 
payment  had  elapsed  and  a  right  to 
the  forfeiture  had  accrued,  it  was  held 
that  the  case  stood  simply  on  a  parol 
contract  of  sale,  unexecuted  by  either 
party,  except  as  to  the  possession,  and 
which,  on  the  bill  of  the  vendee 
tendering  payment  and  praying  for  a 
specific  execution  or  a  rescission  on 
equitable  terms,  the  vendor  must 
either  execute,  by  conveying  the  land 
according   to   contract,   on   receiving 


payment  of  the  purchase  money  with 
interest,  or  must  repudiate  and  submit 
to  the  usual  terms  of  rescission,  as 
applicable  to  parol  sales  of  land, 
which  would  be  that  the  vendor  should 
be  allowed  interest  on  the  price  agreed 
on  for  the  lands,  and  for  waste  done, 
and  should  be  required  to  pay  for 
improvements,  and  the  account  should 
be  so  settled.  Bellamy  v.  Ragsdale 
(1853)  14  B.  Mon.  (Ky.)  364. 
.  Under  the  early  decisions,  a  court 
of  equity  alone  could  afford  relief  to 
a  vendee  under  a  breached  parol 
contract  for  the  sale  of  land  that  he 
had  improved.  He  could  not  recover 
for  his  improvements  in  an  action  of 
assumpsit  or  in  any  other  action  at 
law.  Shreve  v.  Grimes  (1823)  4  Litt. 
(Ky.)  220,  14  Am.  Dec.  117;  Roach  v. 
Wade  (1827)  4  T.  B.  Mon.  (Ky.)  523; 
Young  V.  Pate  (1829)  3  J.  J.'  Marsh. 
(Ky.)  100;  Gudgell  v.  Duvall  (1830) 
4  J.  J.  Marsh.  (Ky.)  229;  Mathews  v. 
Davis  (1845)  6  Humph.  (Tenn.)  324. 
See  also  Baker  v.  Carson  (1836)  21 
N.  C.  (1  Dev.  &  B.  Eq.)  381.  So, 
in  Jones  v.  Gainer  (1908)  157  Ala. 
218,  131  Am.  St.  Rep.  52,  47  So. 
142,  the  court  said :  "The  rule  is  well 
established  in  this  jurisdiction  that 
a  bill  "brought  by  a  purchaser,  to 
compel  specific  performance  of  a 
particular  contract  of  sale,  may  be 
retained,  notwithstanding  the  enforce- 
ment of  performance  is  refused  be- 
cause of  a  failure  to  establish  by 
proof  the  contract  as  alleged,  for  the 
purpose  of  allowing  the  purchaser 
compensation,  where  it  appears  that 
he  went  into  possession  and  made 
valuable  improvements  on  the  land 
upon  the  faith  of  his  contract,  if  he 
has  not  a  full  and  adequate  remedy 
at  law.  That  complainant  has  not  an 
adequate  remedy  at  law  for  the  im- 
provements made  by  him  is  too  clear 
for  disputation.  He  is  entitled  to  have 
a  lien  declared,  if  his  averments  are 
true,  upon  the  lands  for  his  reim- 
bursement, and  equity  alone  can  de- 
clare and  enforce  such  a  lien,"  In 
Ford  V.  Stroud  (1909)  150  N.  C.  362, 
64  S.  E.  1,  the  court  expressed  doubt 
as  to  whether,  prior  to  the  abolition 
of  the  distinction  between  actions  at 
law   and   suits   in   equity,   an   action 
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could  have  been  maintained  at  law 
for  compensation  for  improvements 
put  on  land  by  the  vendee,  the  court 
holding,  however,  that  whatever 
difficulty  was  encountered  because  of 
technical  rules  of  pleading  disappeared 
when  forms  of  action  were  abol- 
ished and  a  plaintiff  was  allowed  to 
recover  on  the  facts  stated  in  his  com- 
plaint and  proven  on  the  trial.  The 
court  said:  "It  is  interesting  to 
observe  the  trend  of  thought  upon  the 
subject,  as  illustrated  in  the  decided 
cases,  showing  how  the  law  'works 
itself  pure'  and  enforces  the  maxim 
that  'there  is  no  wrong  without  a 
remedy.'  If  ...  it  is  inequitable 
for  a  man  to  make  a  parol  contract  to 
sell  land,  receive  the  purchase  money, 
and  encourage  the  vendee  to  make 
improvements  on  it,  and,  by  repudiat- 
ing the  contract,  retain  the  money  and 
take  the  land,  with  its  enhanced  value, 
certainly  the  court  must  find  some 
way,  either  preventive  or  remedial,  to 
make  him  'do  equity/  We  think 
that  it  has  done  so.  We  cannot 
perceive  any  good  reason  for  saying 
that,  so  long  as  the  vendee  retains 
possession  under  the  contract,  he  will 
be  protected  in  his  right,  but  if,  seeing 


that  he  can  get  no  title,  he  surrenders 
possession,  he  is  without  remedy.'* 
In  North  Carolina,  under  the  early 
cases,  the  application  of  the  rule 
depended  on  the  vendor's  admission  of 
the  parol  contract  which  he  sought  to 
avoid  by  pleading  the  Statute  of 
Frauds.  Where  he  denied  the  contract 
or  claimed  a  different  one  as  having 
been  made,  it  was  held  that  the  court 
could  not  grant  any  relief,  because  it 
could  not  go  into  proof  of  a  contract 
variant  from  that  which  was  set  up 
in  the  defendant's  answer.  Dunn  v. 
Moore  (1844)  38  N.  C.  (3  Ired.  Eq.) 
364;  Sain  v.  Dulin  (1861)  59  N.  €• 
(6  Jones,  Eq.)  195.  See  also  Mc- 
Cracken  v.  McCracken  (1883)  88  N.  C. 
272.  But  this  view  has  been  repudi- 
ated in  the  later  cases.  See  Luton  v. 
Badham  (1900)  127  N.  C.  96,  53  L.R.A. 
337,  80  Am.  St.  Rep.  783,  37  S.  E.  143, 
and  Ford  v.  Stroud  (1909)  150  N.  C. 
3fi2,  64  S.  E.  1,  wherein  it  was  held 
that  the  vendee's  right  to  be  reim- 
bursed for  improvements  could  not 
be  defeated  by  a  mere  denial  of  the 
contract  by  the  vendor.  To  the 
same  effect  see  Pitt  v.  Moore  (1888) 
99  N.  C.  85,  6  Am.  St.  Rep.  489,  5  S.  E. 
389.  L.  F.  C. 


EZRA  SPRAGUE  et  al.,  Respts., 

■    V. 

WEST  HUDSON  COUNTY  TRUST  COMPANY  et  al.,  Appts. 

New  Jersey  Court  of  Errors  and  Appeals^ June  20,  1921. 

(92  N.  J.  Eq.  639,  114  Atl.  344.) 

Bank  —  payment  of  forged  check  —  equity  of  indorser. 

A  party  who  has  indorsed  checks  to  which  a  prior  indorsement  wa^ 
forged  has  no  equity  to  require  that  the  bank  on  which  such  checks  are 
drawn  and  which  has  paid  them  shall  refuse  to  reimburse  its  depositor 
after  discovery  of  the  forgery,  until  questions  of  the  depositor's  negligence 
in  examination  of  returned  vouchers  and  statements  of  account  have  been 
determined  in  litigation  between  the  depositor  and  the  bank, 

[See  note  on  this  question  beginning  on  page  956.] 

Headnote  by  Parker,  J. 


Appeal  by  defendants  from  an  order  of  the  Court  of  Chancery  denying 
a  motion  to  dismiss  a  bill  filed  to  restrain  the  defendant  banks  from  re- 
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paying  to  the  defendant  company  the  amount  of  certain  checks  paid  by 
the  banks  on  forged  indorsement,  until  a  court  of  competent  jurisdiction 
has  determined  that  said  banks  are  legally  liable  thereon.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Edwards  &  Smith,  Edwin     complainants   live   up   to   their   con- 


F.  Smithy  and  Raymond  Dawson,  for 

appellants : 

Complainants  have  not,  and  never 
had,  any  title  to  the  checks  in  ques- 
tion. They  received  the  checks  from 
a  thief  and  forger  (or  an  accomplice) 
and  therefore  could  maintain  no  ac- 
tion thereon  nor  assert  any  right 
thereunder. 

Buckley  v.  Second  Nat.  Bank,  35  N. 
J.  L.  400,  10  Am.  Rep.  249. 

Complainants  have  no  equitable 
right  to  have  the  defendant  banks 
compelled  to  interpose,  any  defense  to 
the  demand  of  Swift  &  Company  that 
the  defendant  banks  carry  out  their 
contract  with  it. 

Harter  v.  Mechanics  Nat.  Bank,  63 
N  J.  L.  578,  76  Am.  St.  Rep.  224,  44 
Atl.  715;  Pom.  Eq.  Jur.  4th  ed.  §  813; 
National  Bank  v.  Berrall,  70  N.  J.  L. 
757,  66  L.R.A.  599,  103  Am.  St.  Rep. 
821,  58  Atl.  189,  1  Ann.  Ca&  630 ;  8  C. 
J.  §  1002,  p.  716 ;  Gillespie  v.  Torrance, 
25  N.  Y.  306,  82  Am.  Dec.  355;  Gaert- 
ner  v.  Kraft,  164  Ky.  712,  176  S.  W. 
207;  Veriscope  Co.  v.  Brady,  77  N.  Y. 
Supp.  159;  Packard  v.  Windholz,  88 
App.  Div.  365,  84  N.  Y.  Supp.  666, 
affirmed  in  180  N.  Y.  549,  73  N.  E. 
1129;  Carr  v.  Rountree,  9  Ga.  App. 
393,  71  S.  E.  589 ;  City  Bank  v.  Bryan, 
72  W.  Va.  29,  78  S.  E.  400. 

The  bill  sets  forth  no  defense  which 
could  be  equitably  or  legally  inter- 
posed by  the  banks  to  an  action  by 
the  drawer  to  have  the  moneys  wrong- 
fully paid  out  on  said  checks  recred- 
ited  to  its  account  or  paid  to  it. 

Pom.  Eq.  Jur.  4th  ed.  §  804 ;  Kuhl  v. 
Jersey  City,  23  N.  J.  Eq.  84;  Mutual 
L.  Ins.  Co.  V.  Norris,  31  N.  J.  Eq.  583; 
Bidwell  V.  Piercy,  71  N.  J.  Eq.  83,  63 
Atl.  261;  Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  116,  29  L.  ed.  819,  6 
Sup.  Ct.  Rep.  657. 

Complainants  set  forth  their  own 
negligent  conduct,  and  equity  will  not 
relieve  under  such  circumstances. 

First  Nat.  Bank  v.  First  Nat.  Bank, 
151  Mass.  280,  21  Am.  St.  Rep.  450,  24 
N.  E.  156;  Bank  of  Commerce  v. 
Union  Bank,  3  N,  Y.  230 ;  Conway  Nat. 
Bank  v.  Pease,  76  N.  H.  319,  82  Atl. 
1068;  Sterling  Leather  Works  v. 
Schwarzwaelder,  88  N.  J.  Eq.  378,  102 
Atl.  841. 

The  fact  that  if  all  indorsees  below 


tracts,  and  complainants'  indorsee 
calls  upon  them  for  payment,  they 
will  be  required  to  pay  and  thus  will 
sustain  a  loss,  furnishes  no  argument 
for  the  imposition  of  such  loss  upon 
defendant  Swift  &  Company. 

Farmer's  Nat.  Bank  v.  Farmers  & 
Traders  Bank,  159  Ky.  141,  L.R.A. 
1915A,  77,  166  S.  W.  986. 

Messrs.  Lehlbach,  Johnson,  &  Or- 
monde for  respondents : 

The  circumstances  create  an  equi- 
table estoppel  in  favor  of  complain- 
ants as  against  Swift  &  Company,  and 
this  estoppel  gives  them  equitable 
rights  against  Swift  &  Company. 

3  Story,  Eq.  14th  ed.  p.  569;  Bis- 
pham,  Eq.  9th  ed.  478 ;  16  Cyc.  p.  791 ; 
Woodruff  V.  Morristown  Sav.  Inst.  34 
N.  J.  Eq.  180;  21  C.  J.  §  176,  p.  1170; 
Brown  v.  People's  Nat.  Bank,  170 
Mich.  416,  40  L.R.A.(N.S.)  657,  136  N. 
W.  506 ;  Arnold  v.  Cheque  Bank,  L.  R. 
1  C.  P.  Div.  578,  45  L.  J.  C.  P.  N.  S. 
562,  34  L.  T.  N.  S.  729,  24  Week.  Rep. 
759;  Thornton  v.  Netherlands  Ameri- 
can Steam  Nav.  Co.  178  App.  Div.  604, 
165  N.  Y.  Supp.  682;  Morgan  v.  United 
States  Mortg.  &  T.  Co.  L.R.A.1915D, 
752,  note;  Critten  v.  Chemical  Nat. 
Bank,  171  N.  Y.  219,  57  L.R.A.  529,  63 
N.  E.  969;  Pannonia  Bldg.  &  L.  Asso. 
V.  West  Side  Trust  Co.  93  N.  J.  L.  377, 
108  Atl.  240. 

Since  complainants  have  equitable 
rights  which  they  cannot  protect  in 
any  other  way,  they  are  entitled  to  go 
into  the  court  of  chancery  and  obtain 
relief. 

21  b.  J.  §  13,  p.  35;  16  Cyc.  40;  3 
Dan.  Ch.  PL  &  Pr.  Perkins's  ed.  p. 
1725. 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

The  motion  below  was  to 
dismiss  the  bill;  and  ten  grounds 
were  stated,  the  first  of  which, 
that  it  does  not  make  out  a 
case  entitling  complainants  to 
equitable  relief,  is  sufficient  for  pres- 
ent purposes.  Such  a  motion  under 
the  chancery  rules  of  1917,  like  a 
motion  to  strike  out  under  the  rules 
of  1910,  appears  to  be  the  equivalent 
of  a  general  demurrer.  By  rule  51 
attached  to  the  Chancery  Act  of 
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1915  (Pamph.  Laws,  pp.  184,  195), 
appearing  as  rule  67  in  the  rules  of 
1917,  demurrers  are  abolished,  and 
any  pleading  "may  be  objected  to  on 
motion  on  the  ground  that  it  dis- 
closes no  cause  of  action,''  etc. 
Schulz  V.  Ziegler,  80  N.  J.  Eq.  199, 
42  L.R.A.(N.S.)  98,  83  AtL  968; 
Weidmann  Silk  Dyeing  Co.  v.  East 
Jersey  Water  Co.  88  N.  J.  Eq.  397, 
102  Atl.  1056.  Whether  the  motion 
is  to  dismiss  a  bill  as  insufficient  on 
its  face,  or  to  strike  it  out,  seems 
now  immaterial,  as  each  is  an  ''ob- 
jection." 

The  question,  then,  is  whether  the 
bill  shows  any  ground  of  equitable 
relief.  It  prays  that  certain  banks, 
in  which  the  corporation  of  Swift  & 
Company  is  a  depositor,  may  be  re- 
strained from  repaying  to  Swift  & 
Company  the  amount  of  certain 
checks  charged  up  to  the  Swift  ac- 
count and  paid  by  such  banks  on 
forged  indorsement,  "until  a  court 
of  competent  jurisdiction  has  deter- 
mined that  said  defendant  banks 
are  legally  liable  thereon."  Several 
banks  are  involved,  and  a  number  of 
different  checks ;  but  the  joinder  of 
these  different  matters  is  evidently 
within  the  rule  of  chancery  relating 
to  causes  of  action  having  a  common 
question  of  law  or  fact,  etc.  Pamph. 
Laws  1915,  p.  190,  rule  24. 

The  case  made  by  the  bill  is  this : 
Complainants  are  a  mercantile  firm 
doing  business  in  Newark.  One  of 
their  customers  was  a  man  named 
Keoskie.  In  March,  1920,  Keoskie 
called  at  complainants'  place  of 
business  and  introduced  a  man 
named  Bissell,  who,  he  said,  wanted 
a  check  for  $1,740.25  cashed,  but 
that  he  (Keoskie)  did  not  have  time 
to  take  Bissell  to  his  bank  to  cash  it, 
and  would  complainants  please  cash 
the  check  at  their  bank  and  let  Bis- 
sell have  the  money ;  that  Bissell  was 
all  right,  and  the  check  was  all  right, 
etc.  The  check  purported  to  be 
signed,  and  actually  was  signed,  by 
defendants  Swift  &  Company,  or 
someone  authorized  to  sign  for 
them,  was  made  to  a  party  now  called 
the  R.  S.  Co.  as  payee,  and  purported 
to  be  indorsed  by  the  R.  S.  Co.    It 


turned  out  later  that  this  indorse- 
ment was  forged.  One  of  the  com- 
plainants, accepting  Keoskie's  state- 
ment, went  to  the  complainants' 
bank  with  Bissell,  indorsed  com- 
plainants' name  on  the  check,  drew 
the  money,  and  handed  it  to  Bissell, 
who  then  left.  Neither  Bissell  nor 
Keoskie  was  requested  by  plaintiffs 
to  indorse  the  check. 

This  performance  was  repeated 
six  times  during  the  months  of 
March,  April,  and  June,  1920,  with 
other  checks  of  Swift  &  Company, 
three  of  which  were  made  out  to 
another  payee,  but  the  other  circum- 
stances were  the  same.  The 
amounts  varied,  but  in  all  the  com- 
plainants innocently  accepted  checks 
of  Swift  &  Company,  aggregating 
about  $13,000,  all  of  which  bore  false 
indorsements,  and  in  exchange  for 
them  gave  Bissell  this  money,  which 
complainants  obtained  by  indorsing 
the  checks  and  cashing  them  at 
their  own  bank,  without  any  in- 
demnity from  anyone,  but  merely 
the  oral  statement  of  Keoskie  that 
Bissell  was  "all  right,"  as  noted 
above. 

The  explanation  of  the  fraud  was 
that  Bissell,  a  former  employee  of 
Swift,  in  combination  with  one  Mar- 
tin, then  in  their  employ,  got  pos- 
session of  Swift  checks  to  parties  to 
whom  Swift  owed  money,  forged 
the  indorsements,  and  negotiated 
those  in  question  through  Keoskie 
and  complainants.  Ultimately  the 
forgeries  were  discovered,  as  they 
had  to  be,  upon  checking  up  accounts 
with  the  bank;  and  upon  such  dis- 
covery Swift  &  Company,  in  the 
usual  course  made  demand  on  the 
banks  for  reimbursement,  and  the 
matter  was  in  process  of  adjustment 
when  the  complainants  intervened 
with  their  bill  of  complaint,  seeing 
full  well  that,  if  the  banks  repaid 
Swift,  those  banks  would  call  for 
reimbursement  from  the  Sprague 
bank,  and  that  bank  in  its  turn  from 
complainants.  The  claim  of  the  bill 
is  tiiat  Swift  &  Company  have  al- 
lowed themselves  to  be  defrauded  in 
this  way  for  many  months  running 
back  to  November,  1918,  and  that, 
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if  Swift  &  Company  had  been  ordi- 
narily diligent  in  looking  after  their 
banks  and  their  accounts,  the  system 
would  have  been  discovered  before 
complainants  were  ever  inducted 
into  it,  and  that  the  Swift  banks  are 
entitled  to  and  should  defend  against 
the  forgeries  on  account  of  this  neg- 
ligence, as  in  Pratt  v.  Union  Nat. 
Bank,  79  N.  J.  L.  117,  75  Atl.  313, 
and  Pannonia  Bldg.  &  L.  Asso.  v. 
West  Side  Trust  Co.  93  N.  J.  L.  377, 
108  Atl.  240,  and,  if  successful  in 
that  defense,  complainants  will  not 
have  to  pay.  The  further  point  is 
made  in  the  bill  that  some  of  these 
checks  were  duplicates  and  should 
have  been  recognized  as  such  at  the 
time  or  promptly  discovered. 

We  are  quite  unable  to  see  any 
equity  in  favor  of  complainants.  It 
is  true  that  Swift  &  Company  owed 
it  to  their  bank,  after  return  of  their 
paid  checks,  to  exercise  reasonable 
diligence  and  care  to  examine  the 
vouchers  and  the  account  as  stated 
by  the  bank,  and  inform  it  of  any 
errors  thus  discoverable.  Harter  v. 
Mechanics'  Nat.  Bank,  63  N.  J.  L. 
578,  580,  76  Am.  St.  Rep.  224,  44 
Atl.  715.  But  we  have  never  heard 
that  this  duty  extended  to  others 
than  the  bank.  Persons  into  whose 
hands  a  check  may  come  before  pay- 
ment take  the  risk  of  forged  sig- 
natures and  forged  indorsements, 
preceding  their  own.  These  com- 
plainants did  not  even  receive  the 
checks  in  the  ordinary  course  of 
business.  On  the  contrary,  they 
went  gratuitously  out  of  their  way 
to  enable  a  stranger  to  get  money,  by 
themselves  guaranteeing  to  their 
own  bank,  by  their  own  indorsement, 
that  the  check  was  good,  and  that 
the  prior  indorsements  were  genu- 
ine. There  was  no  privity  between 
them  and  Swift  &  Company.  All 
that  the  latter  were  interested  in 
was  that  their  bank  should  not  pay 
out  money  on  their  account  im- 
properly; and,  if  it  did  so,  the 
question  whether  it  should  respond 


to  Swift  &  Company  is  one  in  which 
complainants  would  seem  to  have 
no  legal  or  equitable  interest. 
We  have  seen  that  a  hank  which 
has  paid  on  a  forged  indorsement 
may,  in  some  cases,  defend  against 
its  depositor  on  the  theory  of 
negligence;  but  we  have  never 
heard  of  this  rule  bemg  in- 
voked in  favor  of  anyone  but  the 
depository  bank.  Its  contract  with 
the  depositor  is  to  pay  its  debt  to 
him  when  and  as  demanded  by 
checks  upon  it.  As  to  parties  claim- 
ing to  be  payees  of  those  checks,  the 
bank  is  under  no  obligation  what- 
ever in  the  absence  of  certification. 
National  Bank  v.  Berrall,  70  N.  J.  L. 
757,  66  L.R.A.  599, 103  Am.  St.  Rep. 
821,  58  Atl.  189,  1  Ann.  Cas.  630. 
When  the  bank  has  paid  on  a  forged 
indorsement,  it  must  ordinarily 
make  good  to  its  depositor,  and  then 
stands  as  to  all  indorsements  below 
that  of  the  forger  as  a  holder  in  due 
course.  In  the  present  case  the 
writers  of  the  indorsement  immedi- 
ately below  the  forged  one  are  seek- 
ing to  intrude  into  the  relation  be- 
tween the  bank  and  its  depositor  by 
requiring  the  bank,  for  their  benefit, 
to  defend  against  the  depositor's 
claim.  This  defense,  in  our  opinion, 
is  for  the  bank  a-  ^^^^^  ^  ^^^^ 
lone,  and  parties  ot^torgel^ceic 
claiming  under  the  HTdoVJer.''' 
payee  have  no  right 
to  require  the  bank  to  set  it  up. 

The  claim  of  estoppel  set  up  in  the 
brief  rests  on  the  notion  that  Swift 
&  Company  owed  the  public,  includ- 
ing complainants,  some  duty  of  care 
in  examining  their  own  accounts  and 
returned  vouchers.  We  know  of  no 
such  rule,  especially  in  a  case  where, 
with  absolutely  no  interest  in  the 
matter,  the  complainants  gratui- 
tously put  their  name  on  the  back 
of  these  checks  to  let  a  stranger  re- 
ceive the  money. 

The  order  will  be  reversed,  and 
the  cause  remanded,  with  directions 
to  dismiss  the  bill. 
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of  previous  holder  of  check  paid  by  bank  to  take  advantage  of  de- 
positor's failure  to  examine  vouchers  in  order  to  discover  forgeries. 


There  seems  to  be  no  decision  other 
than  the  reported  case  (Sprague  v. 
West  Hudson  County  Trust  Co.  ante, 
952),  discussing  the  right  of  a  previ- 
ous holder  of  a  forged  check  which 
has  been  paid  by  a  bank,  to  take  ad- 
vantage of  the  depositor's  failure  to 
examine  his  voucher  in  order  to  dis- 
cover forgeries.  In  that  case  it  is 
held  that  a  person  who  had  indorsed 
checks  on  which  there  had  been  prior 
forged  indorsements  could  not  re- 
strain the  bank  on  which  they  were 
drawn  from  reimbursing  its  depositor 
after  discovery  of  the  forgery  until 
the  negligence  of  the  depositor  in 
failing  to  examine  returned  vouchers 
to  discover  forgeries  had  been  deter- 
mined, as  the  depositor  owed  no  duty 
to  anyone  other  than  the  bank  to  ex- 
amine his  accounts  and  returned 
vouchers. 

A  case  not  directly  in  point,  but  ap- 
parently involving  the  same  principle, 
is  United  States  Mortg.  &  T.  Co.  v. 
Liberty  Nat.  Bank  (1920)  112  Misc. 
149,  184  N.  Y.  Supp.  32,  affirmed  with- 
out opinion  in   (1921)   195  App.  Div. 


890,  185  N.  Y.  Supp.  957,  wherein  it 
appeared  that  an  employee  forged  cer- 
tain checks  drawn  by  his  employer, 
and  transferred  them  to  a  third  per- 
son, who  deposited  them  to  his  per- 
sonal account  in  the  defendant  bank, 
which  collected  them  from  the  bank 
on  which  they  were  drawn.  In  an  ac- 
tion by  the  drawee  bank  against  the 
defendant  bank  to  recover  the  amount 
paid  by  it  to  the  defendant  bank  on 
the  forged  checks,  it  was  held  that  the 
negligence  of  the  drawer  was  no  de- 
fense to  the  defendant  bank,  the  nature 
of  the  alleged  negligence  not  appear- 
ing. The  court  said:  'To  permit  the 
negligence  of  the  drawer  to  be  set  up 
in  an  action  between  the  drawee  and 
its  immediate  indorser,  to  which  ac- 
tion the  drawer  is  not  a  party,  would 
be  .  .  .  opposed  to  the  well-settled 
policy  of  the  law  to  guard  the  integ- 
rity of  indorsements  on  negotiable 
paper  passing  in  good  faith  from  hand 
to  hand  and  serving  beneficently  the 
ordinary  purposes  of  commerce  and 
finance."  L.  W.  B. 


SAM  JULIUS 

V. 

METROPOLITAN  LIFE  INSURANCE  COMPANY,  Appt 

Illinois  Supreme  Court  ^  October  22,  1921. 
(299  111.  343,  132  N.  E.  435.) 

Insurance  —  provision  for  deduction  of  other  insurance  —  TiolatioD  <tf 
statute. 

1.  A  provision  in  a  rider  on  an  insurance  policy  on  the  life  of  a  minor, 
for  the  payment  of  varying  sums  less  than  the  total  amount  of  the  policy 
in  case  of  death  at  any  age  before  reaching  majority,  and  that,  in  case 
of  other  insurance  on  the  life,  the  amount  collected  thereon  shall  be  de- 
ducted from  the  amount  provided  by  the  policy  before  settlement,  does 
not  violate  a  statutory  provision  that  no  policy  shall  be  issued  containing 
a  provision  for  any  mode  of  settlement  at  maturity  of  less  value  than  the 
amount  insured  on  the  face  of  the  policy,  plus  dividend  additions,  if  any. 

[See  note  an  this  question  beginning  on  page  960.] 
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—  face  of  policy  defined. 

2.  The  face  of  an  insurance  policy 
is  the  entire  insurance  contract 
contained  ;n  the  policy. 

—  rider  on  second  page  of  policy  on 
face. 

3.  A  provision  in  a  rider  attached 
to  the  second  page  of  an  insurance 
policy,  and  made  part  of  the  policy  by 
reference,  is  upon  the  face  of  the 
policy  within  the  meaning  of  a  stat- 
ute prohibiting  the  issuance  of  any 
policy  containing  a  mode  of  settle- 
ment for  a  less  sum  than  the  amount 
insured  on  the  face  of  the  policy. 

[See  14  R,  C.  L.  934.] 

'^adoption    of    favorable    construc- 
tion of  the  policy. 

4.  If  the  language  of  an  insurance 


policy  is  susceptible  of  two  interpre- 
tations, that  one  will  be  adopted 
whiph  is  most  favorable  to  the  in- 
sured, in  order  to  indemnify  him  for 
the  loss  he  has  sustained. 
[See  14  R.  C.  L.  926.] 

—  accident  insurance  as  other  insur- 
ance within  meaning  of  policy. 

6.  The  amount  of  accident  insur- 
ance held  by  insured  is  not  within  the 
operation  of  a  provision  in  a  life  in- 
surance policy  that  the  amount  pay- 
able shall  be  the  amount  provided  by 
the  policy,  less  the  total  amount  pay- 
able under  all  other  policies,  by 
whomsoever  issued. 

[See  14  R.  C.  L.  1082.] 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Court,  First 
District,  reversing  a  judgment  of  the  IMunicipal  Court  of  Chicago  (Cook, 
J.)  in  its  favor  in  an  action  brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hoyne  &  O'Connor,  for  —  Tex.  Civ.  App.  — ,  189  S.  W.  330, 
appellant:  Floyd  v.  Illinois  Bankers*  Life  Asso. 

The  rider  of  "limitation  of  death     —  Tex.  Civ.  App.  — ,  192  S.  W.  607. 


benefit"  is  not  in  contravention  of  the 
statutes  of  Illinois.  . 

Southern  Mut.  Ins.  Co.  v.  Turnley, 
100  Ga.  296,  27  S.  E.  975 ;  Pensacola, 
St  A.  &  G.  S.  S.  Co.  V.  Brooks,  14  Ala. 
App.  364,  70  So.  968. 

A  provision  in  a  policy  on  the  life 
of  a  minor,  restricting  the  amount  of 
insurance  to  be  carried  on  his  life  and 
limiting  the  amount  payable  under 
the  policy  to  a  certain  sum  varying 
according  to  his  age  at  the  time  of 
his  death,  less  the  amount  payable 
tinder  other  policies  on  his  life  at  his 
death,  is  valid. 

Kleinschrodt  v.  John  Hancock  Mut. 
L  Ins.  Co.  198  111.  App.  449 ;  Dolan  v. 
John  Hancock  Mut.  L.  Ins.  Co.  141  N. 
Y.  Supp.  101 ;  Flynn  v.  Prudential  Ins. 
Co.  207  N.  Y.  315,  100  N.  E.  794. 

The  rider  includes  accident  policies 
as  well  as  other  policies. 

Lamport  v.  General  Acci.  Fire  A 
Life  Assur.  Corp.  272  Mo.  19,  197  S. 
W.  95;  Logan  v.  Fidelity  &  C.  Co.  146 
Mo.  114,  47  S.  W.  948 ;  Zimmer  v.  Cen- 
tral Acci.  Ins.  Co.  207  Pa.  472,  56  Atl. 
1003. 

Messrs.  LeBosky  &  Levine,  for  ap- 
t)ellee: 

The  ''limitation  of  death  benefit" 
rider  is  invalid. 

American  Nat.  Ins.  Co.  v.  Hawkins, 


If  the  language  of  an  insurance 
policy  be  doubtful,  or  susceptible  of 
more  than  one  construction,  that  in- 
terpretation must  be  adopted  which  is 
most  favorable  to  the  insured;  and, 
where  there  is  any  justification,  must 
be  given  the  construction  placed  upon 
it  by  the  insured. 

Monahan  v.  Metropolitan  L.  Ins.  Co. 
283  111.  136,  L.R.A.1918D,  1196,  119  N. 
E.  68;  Higgins  v.  Midland  Casualty 
Co.  281  111.  431,  118  N.  E.  11 ;  Terwilli- 
ger  V.  National  Masonic  Acci.  Asso. 
197  111.  9,  63  N.  E.  1034;  Healey  v. 
Mutual  Acci.  Asso.  133  111.  556,  9 
L.R.A.  371,  23  Am.  St.  Rep.  637,  25  N. 
E.  52;  Provident  Sav.  Life  Assur.  Soc. 
V.  Cannon,  103  111.  App.  534;  Traders' 
Mut.  L.  Ins.  Co.  V.  Humphrey,  109  111. 
App.  246;  Dunlap  v.  Brotherhood  of 
Railroad  Trainmen,  206  111.  App.  209. 

An  accident  policy  is  not  a  life  in- 
surance policy,  though  covering  death 
under  certain  circumstances. 

Standard  Life  &  Acci.  Ins.  Co,  v. 
Carroll,  41  L.R.A.  194,  30  C.  C.  A.  253, 
58  U.  S.  App.  76,  86  Fed.  567;  Metro- 
politan L.  Ins.  Co.  V.  Insurance  Comr. 
208  Mass.  386,  94  N.  E.  477;  National 
Life  &  Acci.  Ins.  Co.  v.  Lokey,  166  Ala. 
174,  52  So.  45;  Metropolitan  L.  Ins. 
Co.  V.  Montreal  Coal  &  Towing  Co.  35 
Can.  S.  C.  266,  1  B.  R.  C.  298;  Mutual 
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Reserve  L.  Ins.  Co.  v.  Dobler,  70  C.  C. 
A.  134,  137  Fed.  550 ;  Fidelity  &  C.  Co. 
V.  Borough,  46  C.  C.  A.  364,  107  Fed. 
389;  Ticktin  v.  Fidelity  &  C.  Co.  87 
Fed.  543;  Pride  v.  Continental  Casu- 
alty Co.  69  Wash.  428,  125  Pac.  787; 
Lane  v.  General  Acci.  Ins.  Co.  —  Tex. 
Civ.  App.  — ,  113  S.  W.  324;  iEtna  L. 
Ins.  Co.  V.  Parker,  30  Tex.  Civ.  App. 
521,  72  .S.  W.  621;  Dineen  v.  General 
Acci.  Ins.  Co.  126  App.  Div.  167,  110 
N.  Y.  Supp.  344. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court : 

March  30,  1915,  appellant,  the 
Metropolitan  Life  Insurance  Com- 
pany, issued  a  twenty-year  endow- 
ment policy  insuring  the  life  of 
Isadore  N.  Julius  for  $1,000,  and 
naming  appellee,  Sam  Julius,  the 
beneficiary  in  the  event  of  the  death 
of  the  insured  prior  to  March  30, 
1935.  The  policy  issued  was  the 
ordinary  four-page  folder,  with  the 
insurance  contract  written  and 
printed  on  the  first  three  pages,  and 
with  certain  riders,  including  a  copy 
of  the  application,  attached  to  the 
second  and  third  pages.  On  the 
first  page  the  amount  was  stat- 
ed as  "$1,000,  subject  to  the  re- 
duction specified  in  the  attached 
rider/'  Attached  to  the  second  page 
of  the  policy  was  a  printed  rider 
headed,  "Limitation  of  Death  Bene- 
fit as  Referred  to  on  the  First  Page 
Hereof."  This  rider  provided  for  a 
limitation  of  the  amount  payable  in 
the  event  of  death,  ranging  from 
$240  if  the  insured  died  at  nine 
years  of  age,  to  $930  if  the  insured 
died  at  twenty  years  of  age.  The 
exact  language  of  the  rider  was: 
"The  total  amount  of  insurance  in 
this  company,  including  this  policy, 
and  in  all  other  companies  and  soci- 
eties, shall  not,  under  any  circum- 
stances, exceed  the  amount  specified 
in  the  following  table  at  the  age  of 
the  insured  at  death :  If  age  twenty 
last  birthday  at  time  of  death,  $930. 
[Here  follow  other  amounts  gradu- 
ated down  to  amount  for  age  nine.] 
If  other  policies  of  insurance,  in 
this  or  other  companies,  are  in  force 
at  the  time  of  death,  then  the 
amount  payable  under  this  policy 
shall  not  exceed  the  amount  specified 


in  the  foregoing  table,  correspond- 
ing to  the  age  of  the  insured  at  the 
time  of  death,  less  the  total  amount 
payable  under  all  other  policies,  by 
whomsoever  issued.  It  is  agreed, 
however,  that  if  the  amount  payable 
be  reduced  in  accordance  with  the 
above  limitation  the  company  will 
refund  such  proportion  of  the  pre- 
miums actually  paid  as  the  amount 
of  the  reduction  bears  to  the  full 
amount  for  which  this  policy  is 
written,  as  stated  on  the  face  here- 
of." 

Appellee  signed  an  agreement  in 
the  language  of  the  rider  at  the  time 
the  policy  was  issued.  July  14, 
1918,  the  insured  was  accidentally 
killed,  and  at  the  time  of  his  death 
he  held  an  accident  policy,  under 
which  appellee,  as  beneficiary,  col- 
lected the  sum  of  $600.  The  insured 
was  born  October  1,  1897,  and  so 
was  two  and  one-half  months  under 
twenty-one  years  of  age  at  the  time 
of  his  death.  Under  the  rider  the 
amount  of  the  policy  was  $930,  and 
the  amount  of  premiums  to  be  re- 
funded was  $117.31.  At  the  time  of 
the  accidental  death  of  insured 
there  was  an  unpaid  balance  of 
premiums  for  the  current  policy 
year  of  $21.51.  Appellee  filed  his 
verified  statement  of  claim  in  the 
municipal  court  of  Chicago  for 
$978.49;  his  contention  being  that 
the  rider  contravened  8  2  of  our 
statute  regulating  conclitions  and 
provisions  of  life  insurance  policies, 
and  was  void,  and  that  appellant 
was  therefore  liable  for  the  full 
amount  of  $1,000,  less  the  unpaid 
premium  of  $21.51.  Appellant  de- 
fended on  the  ground  that  the  rider 
was  valid,  and  that  the  amount  pay- 
able under  its  policy  was  $425.80, 
being  $930  less  the  $600  paid  under 
tj:ie  accident  policy,  plus  the  $117.81 
for  the  proportion  of  premiums  to 
be  refunded,  less  the  $21.51  unpaid 
premium.  The  municipal  court  sus- 
tained the  contention  of  appellant, 
and  entered  judgment  for  $426.80. 
From  that  judgment  appellee  sued 
out  a  writ  of  error  from  the  appel- 
late court  for  the  first  district, 
where  he  again  urged  that  the  rider 
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was  voW,  and  made  the  further  con- 
tention that  policies  issued  by  acci- 
dent insurance  companies  were  not 
included  in  the  term  "total  amount 
of  insurance/'  used  in  the  rider. 
The  appellate  court  held  that  the 
rider  was  valid,  but  that  it  did  not 
include  accident  policies,  and  set 
aside  the  judgment  of  the  municipal 
court  and  entered  judgment  against 
appellant  for  $908.49.  A  certificate 
of  importance  was  granted,  and  this 
appeal  followed. 

The  section  of  the  statute  on  in- 
surance involved  here  provides: 
**No  policy  of  life  insurance  shall  be 
issued  or  delivered  in  this  state  or 
be  issued  by  a  life  insurance  com- 
pany organized  under  the  laws  of 
this  state,  if  it  contain  any  of  the 
following  provisions :  .  .  .  (3)  A 
provision,  that  in  event  of  the  matu- 
rity of  any  policy  after  the  expira- 
tion of  the  contestable  period  there- 
of, for  any  mode  of  settlement  at 
maturity  of  less  value,  according  to 
the  company's  published  rates  there- 
for then  in  use,  than  the  amount  in- 
sured on  tiie  face  of  the  policy,  plus 
dividend  additions,  if  any,  less  any 
indebtedness  to  the  company  on  or 
secured  by  the  policy  and  less  any 
premium  that  may,  by  the  terms  of 
the  policy,  be  deducted."  Barker's 
Stat  (111.)  pp.  2499, 2500. 

The  policy  in  question  by  its  terms 
became  incontestable  after  one  year 
from  the  date  of  its  issue. 

Appellee,  by  cross  error,  contends 
that  the  "face  of  the  policy"  means 
the  first  page  of  the  policy,  and  that 
the  rider  attached  to  the  second  page 
of  the  policy  attempted  to  provide 
a  "mode  of  settlement  at  maturity 
of  less  value  .  .  .  than  the 
amount  insured  on  the  face  of  the 
policy,"  his  contention  being  that 
the  only  amount  mentioned  on  the 
face  of  the  policy  is  $1,000.  We  do 
^_#-«-.     not    consider     this 

I  nan  ranee— face  j  x«  j 

of  poller  construction   sound. 

deflned.  rjij^^    f^^^    ^j    ^^    j^, 

surance  policy  is  the  entire  insur- 
ance contract  contained  in  the  pol- 
icy. To  construe  the  term  to  mean 
the  first  page  of  the  policy  would 


compel  the  insurance  companies  to 
print  the  policy  on  a  sheet  of  paper 
large  enough  to  accommodate  all 
the  terms  and  conditions  on  the 
front  of  the  sheet.  Such  a  require- 
ment would  find  no  support  in  rea- 
son or  in  law.  Policies  issued  by 
most  of  the  well-known  insurance 
companies  are  delivered  to  the  in- 
sured folded  in  such  a  way  that  none 
of  the  insurance  contract  is  visible, 
and  so  that  the  only  visible  part  of 
the  policy  is  the  indorsement  on  the 
outside.  The  construction  for  which 
appellee  contends  would  make  this 
indorsement  the  "face  of  the  policy," 
if  "face"  is  to  be  construed  that 
part  of  the  policy  which  is  visible 
without  unfolding  or  opening  the 
pages.  The  face  of  the  policy  under 
consideration  is  all  of  the  matter 
printed  on  the  first  ^^laer  on 
three  pages,  togeth-  "econd  pase  of 
er  with  the  riders  ■'**"*''  *"  '•^•' 
attached  and  made  a  part  of  the  pol- 
icy by  reference.  The  term  "mode 
of  settlement,"  used  in  the  statute, 
is  not  confined  to  the  amount  of  the 
policy,  but  means  all  of  the  methods 
of  settlement  which  may  be  pro- 
vided by  the  company's  insurance 
contract.  The  policy  in  question 
provides  for  several  modes  of  settle- 
ment. The  insured,  or  the  benefi- 
ciary in  the  event  of  the  prior  death 
of  the  insured,  may  elect  to  have  the 
whole  or  any  part  of  the  amount  of 
the  policy  paid  in  one  sum,  or  to 
have  the  amount  due  paid  in  equal 
instalments  over  a  specified  number 
of  years,  or  to  have  a  settlement  by 
other  methods  provided.  The  object 
of  the  statute  is  to  prevent  the  in- 
surance company  from  inserting 
provisions  in  its  policy  providing 
for  optional  modes  of  settlement 
professedly  for  the  benefit  of  the  in- 
sured, but  which  in  fact  provide 
modes  of  settlement  of  less  value 
than  the  amount  fixed  in  the  insur- 
ance contract  which  the  insured  or 
the  beneficiary  might  have  paid  to 
him  in  one  sum.  In  other  words,  if 
the  insured  or  the  beneficiary  elect 
to  have  the  sum  payable  under  pol- 
icy paid  by  instalments,  ihe  total 


960 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


value  of  the  instalments  must  not  be 

less  than   the   sum 

a?SnZtiol\t"  specified  in  the  in- 
other  inanrunce  surance  conttact  as 
Tt^Slte.^'"'"  •'       payable  at  the  ma- 

turity  of  the  policy. 
The  rider  in  question  does  not  vi- 
olate any  of  the  provisions  of  §  2, 
and  it  is  therefore  valid. 

Appellant  contends  that  the  $600 
paid  under  the  accident  policy 
should  have  been  deducted  from  the 
$930  payable  under  the  policy  in 
question,  because  the  language  of 
the  rider  refers  to  all  insurance  pay- 
able in  the  event  of  death.  In  com- 
mon parlance  we  do  not  refer  to 
accident  or  health  insurance  as  life 
insurance.  When  the  parties  to  this 
contract  agreed  to  the  terms  in  the 
contract,  they  were  dealing  in  life 
insurance,  and  we  must  assume  that 
no  other  kind  of  insurance  was 
mentioned  or  considered.  If  there  is 
any  ambiguity  in  an  insurance  pol- 
icy, it  is  the  fault  of  the  insurance 
company.  It  prepares  the  contract, 
and  the  language  used  in  the  con- 
tract is  its  language.  If  that  lan- 
guage is  susceptible  of  two  interpre- 
tations, that  one  will  be  adopted 

which  is  most  f  avor- 
u^^ovVm?  "*'  able  to  the  insured 
??r"i!l?.«*i®"  ®'     in  order  to  indem- 

tlic  policy.  -i?     i_"       J?       A-u     1    - 

nif y  him  for  the  loss 
he  has  sustained.  The  amount  of 
an  accident  policy  may  or  may  not 
be  payable  at  death.  According  to 
the  stipulation  filed  the  accident  pol- 
icy held  by  insured  provided  that 


the  beneficiary  would  be  paid  the 
amount  of  the  policy  for  "death  re- 
sulting only  directly,  and  independ- 
ently of  all  other  causes,  from  bod- 
ily injuries  sustained  through  ex- 
ternal, violent,  and  accidental 
means,  if  such  death  results  from 
such  bodily  injuries  within  ninety 
days  from  such  accident."  To  the 
extent  that  this  policy  provided  pay- 
ment in  the  event  of  death  by  ac- 
cident it  provided  for  life  insurance, 
but  that  does  not  bring  it  within  the 
term  "life  insurance"  as  it  is  gener- 
ally used,  nor  as  it  is  used  through- 
out our  statute  on  insurance.  That 
the  insured  did  not  understand  that 
the  language  of  this  rider  included 
insurance  provided  by  accident  pol- 
icies is  made  clear  by  the  fact  tiiat 
he  contracted  for  the  accident  in- 
surance and  paid  premiums  there- 
for. If  the  construction  for  which 
appellant  contends  is  sustained,  the 
insured  did  a  needless  act,  because 
his  insurance  was  not  increased  by 
taking  out  the  additional  policy. 
The  natural  and  reasonable  con- 
struction to  be  given  the  language 
of  this  rider  is  to 
hold  that  the  insur.  i;Sr«;fnSj  .. 

ance     mentioned     m    other   inanrsinee 


the   rider  was  the  Tt  piiic""*"^ 
same  kind  of  insur- 
ance in  which  the  parties  were  deal- 
ing at  the  time  they  entered  into 
this  contract  of  insurance. 

The  judgment  of  the  Appellate 
Court  is  affirmed. 


ANNOTATION. 

Statutory  proviu<Mit  relating  to  the  amount  or  batb  of  computation  upon 

tlement  of  life  insurance  policies. 


The  present  annotation  deals  with 
the  question  of  the  validity,  construc- 
tion, and  effect  of  statutory  provisions 
affecting  the  amount  recoverable  or 
the  basis  of  computation  on  settle- 
ment of  a  life  insurance  policy,  and 
does  not  include  cases  dealing  merely 
with  the  question  of  construction,  in- 
dependently of  statute,  of  provisions 
of  the  policy  in  that  regard.    Neither 


does  it  include  cases  other  than  those 
relating  to  life  insurance. 

There  are  few  cases  on  the  present 
subject.  The  question,  however,  as 
to  the  proper  construction  of  such 
statutes  as  the  one  invoked  in  the  re- 
ported case  (Julius  v.  Metropolitan 
L.  Ins.  Co.  ante,  956),  is  an  interest- 
ing one,  and  one  which  seems  likely 
to  arise  more  frequently  in  the  future* 
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The  question  is,  What  is  meant  by  the 
**face"  of  the  policy,  and  what  is  the 
purpose  of  a  statutory  provision  pro- 
hibiting a  "mode  of  settlement"  of 
less  value  than  the  amount  insured  on 
the  face  of  the  policy?  The  decision 
by  the  Illinois  court  in  the  above  case. 
is  contrary  in  result  to  the  decisions 
by  the  courts  in  Texas,  the  only  state 
apparently  in  which  a  somewhat  sim- 
ilar statute  has  received  judicial  con- 
struction; but  the  statutes,  {is  will  be 
subsequently  observed,  are  not  pre- 
cisely alike. 

In  the  reported  case  the  court  holds 
that  a  provision  in  the  rider  attached 
to  the  second  page  of  an  insurance 
policy,  and  made  a  part  of  the  policy 
by  reference  thereto,  is  upon  the 
**face"  of  the  policy,  within  the  mean- 
ing of  a  statute  prohibiting  the  issu- 
ance of  any  policy  containing  a  mode 
of  settlement  for  a  sum  less  than  the 
amount  insured  on  the  face  of  the 
policy.  And  it  is  held  that  a  provi- 
sion in  such  a  rider  on  an  insurance 
policy  on  the  life  of  a  minor  for  the 
payment  of  varying  sums  less  than  the 
total  amount  of  the  policy  in  case  of 
death  at  any  age  before  reaching 
majority,  and  stipulating  that,  in  case 
of  other  insurance  on  the  life,  the 
amount  collected  thereon  should  be 
deducted  from  the  amount  provided 
by  the  policy,  before  settlement,  is 
not  in  violation  of  the  statute.  The 
•court  said  that  the  object  of  the  stat- 
ute was  to  prevent  the  insurance  com- 
pany from  inserting  provisions  in  the 
policy  providing  for  optional  modes  of 
settlement  professedly  for  the  benefit 
of  the  insured,  which  in  fact  provided 
modes  of  settlement  of  less  value 
than  the  amount  fixed  in  the  insur- 
ance contract  if  paid  in  one  sum;  in 
other  words,  if  the  insured  or  the 
beneficiary  elected  to  have  the  sum 
payable  under  the  policy  paid  by  in- 
stalments, the  total  value  of  the  in-* 
stalments  must  not  be  less  than  the 
sum  specified  in  the  insurance  con- 
tract as  payable  at  the  maturity  of 
the  policy. 

The  Texas  courts  have  adopted  a 

liberal   interpretation  of  the  statute 

in  that  state,  which  provides  that  no 

policy  of  life  insurance  shall  be  issued 
17  A.L.R.— 61. 


which  contains  ''a  provision  for  any 
mode  of  settlement  at  maturity  of  less 
value  than  the  amounts  insured  on  the 
face  of  the  policy,  plus  dividend  addi- 
tions, if  any,  less  any  indebtedness  to 
the  company  on  the  policy,  and  less 
any  premium  that  may,  by  the  terms 
of  the  policy,  be  deducted;  provided, 
that  any  company  may  issue  a  policy 
promising  a  benefit  less  than  the  full 
benefit  in  case  of  the  death  of  the  in- 
,  sured  by  his  own  hand  while  sane  or 
insane,  or  by  following  stated  hazard- 
ous occupations." 

It  may  be  observed  that  while  the 
first  part  of  the  Texas  statute  is  sim- 
ilar to  the  Illinois  statute,  the  former 
contains  a  proviso  authorizing  the  in- 
surance company  to  issue  a  policy 
"promising  a  benefit  less  than  the  full 
benefit"  in  certain  contingencies. 
This  implies  that  unless  these  con- 
tingencies arise  the  benefit  shall  not 
be  less  than  the  full  benefit.  And  the 
import  of  the  statute  becomes  broad- 
er than  would  be  suggested  merely  by 
the  words  "mode  of  settlement." 

The  above  Texas  statute  has  been 
construed  in  various  decisions  in  that 
state.  Illinois  Bankers'  life  Asso.  v. 
Floyd  (1920)  —  Tex.  — ,  222  S.  W. 
967,  reversing  (1917)  —  Tex.  Civ. 
App.  — ,  192  S.  W.  607;  First  Texas 
State  Ins.  Co.  v.  Smalley  (1921)  — 
Tex,  — ,  228  S.  W.  550;  First  Texas 
State  Ins.  Co.  v.  Bell  (1916)  —  Tex. 
Civ.  App.  — ,  184  S.  W.  277 ;  American 
Nat.  Ins.  Co.  v.  Hawkins  (1916)  — 
Tex.  Civ.  App.  — ,  189  S.  W.  330; 
American  Nat.  Ins.  Co.  v.  Dixon 
(1921)  —  Tex.  Civ.  App.  — ,  231  S.  W. 
165;  First  Texas  State  Ins.  Go.  v. 
Smalley  (1921)  —  Tex.  Civ.  App.  — , 
233  S,  W.  314. 

It  was  held  in  American  Nat.  Ins. 
Co.  V.  Dixon  (1921)  —  Tex.  Civ.  App. 
— ,  231  S.  W.  165,  and  American  Nat. 
Ins.  Co.  V.  Hawkins  (1916)  —  Tex. 
Civ.  App.  — ,  189  S.  W.  330,  supra, 
that  under  the  Texas  statute  a  provi- 
sion in  a  life  insurance  policy  that 
only  one  half  of  the  sum  specified 
therein  should  be  payable  if  death  oc- 
curred within  six  months  from  the 
date  of  the  policy  was  void,  as  in  con- 
travention of  the  statute.  The  court 
in  American  Nat.  Ins.  Co.  v.  Hawkins 
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(Tex.)   supra»  took  the  position  that 
while  the  insurance  company  was  left 
free  under  the  statute  to  agree  upon 
the  amount  of  insurance  in  the  first  in- 
stance, it  was  required  to  state  in  the 
policy,  "in  the  form  of  a  single  provi- 
sion, the  sum  of  money  agreed  to  be 
payable  in  the  event  of  the  death"  of 
the  insured.    The  policy  in  this  case 
provided  that  in  consideration  of  the 
payment  of  the  premium  specified  in 
the    schedule    below    the     company 
agreed,  subject  to  the  conditions  be- 
low, to  pay  on  the  death  of  the  in- 
sured "the  amount  stipulated  in  said 
schedule;"   this   was   followed   by   a 
schedule  showing  the  amount  of  the 
weekly  premiums,  and  the  "amount  of 
insurance"  as  $450;  immediately  be- 
low this  schedule  was  a  provision  for 
payment  of  one  half  only  of  the  above 
sum    if    death    occurred    within    six 
months  from  the  date  of  the  policy. 
The   court  said   that  had   the   "said 
schedule"  stated  the  amount  insured 
to  be  $225  if  death  occurred  within  six 
months  from  the  date  of  the  policy 
and  $450  if  death  occurred  thereafter, 
the    policy    might,    as    contended    by 
the    insurance    company,    have    been 
construed  as  in  the  form  required  by 
the  statute;  but  that  the  first  clause, 
or  main  agreement,  or  schedule,  in  the 
policy,  did  not  so  state.     The  court 
said     that    the     use     of    the     term 
"amounts"  in  the  plural  in  the  statute 
indicated  that  agreements  were  allow- 
able for  different  amounts  or  annu- 
ities payable  on  the  death  of  the  in- 
sured; that  the  statutory  declaration 
that  no  policy  of  life  insurance  should 
be  issued  containing  ''a  provision  for 
any  mode  of  settlement  at  maturity  of 
less  value  than  the  amounts  insured 
on  the  face  of  the  policy"  meant  and 
referred  to  a  suoordinate  clause  or 
provision  which  operated   to  change 
the  preceding  clause  or  chief  agree- 
ment regarding  the  principal  amounts 
payable    on    death    of    the    insured 
so  as  to  provide  for  a  less  and  dif- 
ferent   amount    payable    on    death; 
and  that  there  was  intended  to  be  im- 
posed by  the  statute  the  requirement 
that  the  form  in  which  the  contract 
was    cast    or    incorporated    in    the 
policy  might  not  be  misleading  as  to 


the  amounts  of  insurance  payable  on 
the  death  of  the  insured. 

And  under  the  Texas  statute,  it  was 
held  in  First  Texas  State  Ins.  Go.  v. 
Smalley  (1921)  —  Tex.  Civ.  App.  — , 
233  S.  W.  314,  that  a  provision  in  a 
life  insurance  policy  that  "in  event  of 
death  of  the  insured  resulting  from 
any  pulmonary  disease,  or  disease  of 
the  heart,  kidneys,  or  liver,  which 
had  their  beginning  during  the  first 
twelve  mojiths  from  the  date  of  this 
policy,  then  the  liability  of  the  com- 
pany shall  be  limited  to  one  half  of 
the  amount  that  would  have  been  pay- 
able under  this  policy  in  consequence 
of  death  from  any  other  disease,"  was 
void  as  in  contravention  of  the  stat- 
ute. 

To  the  same  effect  is  First  Texas 
State  Ins.  Co.  v.  Bell  (1916)  —  Tex. 
Civ.  App.  — ,  184  S.  W.  277,  holding 
that  under  the  Texas  statute  above 
cited,  a  provision  in  an  insurance 
policy  that  if  the  insured  should  die 
from  certain  diseases  specified  within 
a  year  from  the  date  of  the  policy  the 
liability  of  the  company  should  be 
limited  to  one  fourth  of  the  principal 
sum  named  was  not  enforceable  and 
presented  no  defense  to  a  claim  for 
the  full  amount  of  the  policy. 

The  constitutionality  of  the  Texas 
statute  was  sustained  in  American 
Nat.  Ins.  Co.  v.  Hawkins  (1916)  — 
Tex.  Civ.  App.  — ,  189  S.  W.  330,  the 
court  saying  that  the  legislature,  in 
passing  this  act,  was  acting  within  its 
undoubted  power  over  corporations. 

It  was  held  also  in  First  Texas 
State  Ins.  Co.  v.  Smalley  (1921)  — 
Tex.  Civ.  App.  — ,  233  S.  W.  314,  that 
the  statute  was  not  unconstitutional 
as  impairing  the  obligation  of  con- 
tracts, or  taking  from  parties  their 
right  to  contract,  or  in  offending 
against  the  5th  or  the  14th  Amend- 
ment to  the  Federal  Constitution. 
The  court  said  that  as  a  matter  of 
public  policy,  and  in  the  interest  of 
the  public  welfare,  the  legislature, 
under  the  police  power,  had  the  ri^ht 
to  declare  that  insurance  companies 
issuing  life  policies  in  the  state  could 
not  place  in  their  policies  a  provision 
such  as  the  one  in  question. 

The  last  case  was  before  the  Texas 
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supreme  court  on  certified  questions 
in  First  Texas  State  Ins.  Co.  v.  Smal- 
ley  (1921)  —  Tex,  — ,  228  S.  W.  550, 
and  the  supreme  court  held  that  the 
statute  applied  to  a  policy  issued  on 
the  industrial  life  insurance  plan  for 
small  amounts  in  consideration  of 
weekly  or  biweekly  premiums. 

Regarding  the  purpose  of  the  stat- 
ute,  the  supreme  court  in  the  last  case 
said :  "It  was  formerly  usual  for  poli- 
cies of  life  insurance  to  contain  nu- 
merous ^conditions  on  which  the 
amount  or  amounts  promised  to  be 
paid  on  the  death  of  the  insured  might 
be  reduced  or  entirely  defeated. 
Among  common  conditions  were  those 
relating  to  the  insured's  occupation, 
habits,  residence,  and  suicide.  Not 
infrequently  the  amount  of  the  insur- 
ance was  stated  in  bold  type,  on  the 
face  of  the  policy,  while  the  condi- 
tions were  inconspicuously  put  on  the 
back.  Such  policies  could  be  used  to 
lead  the  unwary  into  the  belief  that 
they  held  enforceable  promises  of  real 
and  substantial  benefits,  when  the 
promises  were  so  limited  and  condi- 
tioned as  to  have  slight  actual  value. 
In  this  way  premiums  could  be  col- 
lected from  the  insured  in  exchange 
for  apparent,  rather  than  real,  obli- 
gations on  the  part  of  the  insurers. 
The  above  were  evils  to  be  remedied 
by  the  statute,  which  was  enacted  in 
the  interest  of  the  insured.  To  ac- 
complish the  legislative  intent,  the 
language  of  the  statute  must  be  given 
such  signification  as  to  afford  a  rea- 
sonable remedy  for  these  evils.  The 
public  policy  declared  is  that  the 
amounts  promised  to  be  paid  on  the 
death  of  the  insured  are  not  to  be 
withheld  or  diminished  under  limita- 
tions or  conditions,  except  to  the  ex- 
tent of  subsisting  indebtedness  to  the 
insurer,  including  premiums,  save  in 
the  specially  enumerated  instances  of 
the  insured's  death  by  suicide  or  from 
following  specified  hazardous  occupa- 
tions. In  this  way  the  contract  in 
this  state  as  to  benefits  from  life  in- 
surance is  rendered  simple  and  easily 
understood  by  all,  including  those 
lacking  legal  or  business  experi- 
ence. ...  If  the  statute  carried 
no  interdiction  against  conditions  on 


the  face  of  the  policy  reducing  the 
promised  benefits,  there  was  no  need 
of  the  proviso  permitting  reductions 
in  the  event  of  deaths  from  suicide 
and  hazardous  occupations." 

It  was  held  also  by  the  Texas  su- 
preme court  in  the  Smalley  Case 
(Tex.)  supra,  that  the  construction  of 
the  statute  was  not  so  doubtful  as  ap- 
plied to  the  case  in  question  that  the 
ruling  of  the  insurance  commissioner, 
who  had  approved  the  form  of  policy 
issued,  was  binding  upon  the  courts. 

It  was  held  in  Illinois  Bankers'  Life 
Asso.  V.  Floyd  (1920)  —  Tex.  — ,  222 
S.  W.  967,  reversing  (1917)  —  Tex. 
Civ.  App.  — ,  192  S.  W.  607,  that  an  in- 
surance company  had  complied  with 
the  proviso  of  the  statute  in  regard 
to  the  promise  of  a  benefit  less  than 
the  full  benefit  in  case  of  the  death  of 
the  insured  by  suicide,  where  the 
policy  contained  a  provision  that  in 
the  event  of  suicide  within  two  years 
the  liability  of  the  company  "shall  be 
limited  to  the  amount  of  the  mortuary 
contributions  of  such  member  or 
policyholder." 

Several  other  cases  pass  upon  the 
construction  of  statutes  relating  to 
the  amount  payable  under  life  insur- 
ance policies,  although  the  statutory 
provisions  are  quite  different  from 
those  above  cited. 

Where  the  statute  provided  that 
every  insurance  policy  or  certificate 
promising  a  payment  upon  a  contin- 
gency of  death  "shall  specify  the 
exact  sum  of  money  which  it  promises 
to  pay  upon  each  contingency  insured 
against,"  and  the  certificate  issued  by 
a  mutual  insurance  company  classi- 
fied the  insured  as  in  class  1,  "sub- 
ject to  all  the  conditions  and  provi- 
sions of  the  articles  of  incorporation 
and  by-laws,"  and  contained  also  a 
provision  that  a  member  was  entitled 
to  the  benefits  appertaining  to  the 
class  of  which  he  was  a  member  un- 
der the  articles  of  incorporation  and 
the  classification  contained  therein, 
the  classification  of  benefits  being  a 
part  of  the  application  indorsed  on 
the  back  of  the  policy,  it  was  held  in 
Goodson  V.  National  Masonic  Acci. 
Asso.  (1902)  91  Mo.  App.  339,  that  al- 
though the  by-laws  of  the  company 
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were  by  reference  made  a  part  of  the 
policy,  a  provision  in  such  by-laws 
changing  the  classification  of  the  in- 
sured so  that  the  amount  of  recovery 
would  be  only  one  fifth  that  specified 
in  the  original  classification,  in  case 
of  death  while  using  or  handling  fire- 
arms, was  ineffective,  since  the  pro- 
vision in  the  by-laws  was  not  a  part 
of  the  policy  itself  and  did  not  comply 
with  the  statute  requiring  the  policy 
to  specify  the  exact  sum  of  money 
payable.  The  court  said:  ''But  for  a 
separate  and  distinct  by-law  no  one 
would  suppose  that  there  was  any  in- 
surance for  the  sum  of  $1,000.  There 
is  no  intimation  in  the  policy,  much 
less  a  specification,  that  a  contingency 
could  arise  whereby  the  assured 
would  only  be  insured  in  the  sum  of 
$1,000.  It  is  true  that  the  policy  re- 
fers to  the  by-laws,  making  them  a 
part  of  the  contract,  and  we  have  said 
that  in  such  case  the  by-laws  might 
have  effective  control  of  the  contract. 
But  not  so  in  view  of  this  statute. 
The  sense  of  the  statute  is  that  the 
sum  insured  must  be  found  in  the 
policy  itself.  Defendant  urges  that 
tl^e  only  object  of  the  statute  was  to 
avoid  the  uncertainty  of  amounts  and 
disputes  arising  thereon,  in  cases 
where  the  sum  insured  was  made  to 
depend  upon  the  collection  of  assess- 
ments and  the  condition  of  various 
funds,  etc.  Doubtless  that  was  an  ob- 
ject of  the  statute,  but  not  the  only 
one.  A  further  object  is  seen  in  this 
case.  Here  is  a  foreign  insurance 
company  which  issues  a  policy  in  this 
state,  now  claiming  that  the  amount 
agreed  to  be  paid  under  its  contract 
shall  only  be  one  fifth  the  sum  named, 
on  account  of  a  by-law  in  its  foreign 
office  which  the  assured  never  saw." 
Under  the  Missouri  statute  declar- 
ing that  in  ascertaining  the  net  value 
of  an  insurance  policy  the  computa- 
tion should  be  made  on  a  certain  basis, 
after  deduction  of  indebtedness  to  the 
company  "given  on  account  of  past 
p]?emium  payments"  on  the  policy,  the 
balance  being  taken  ^s  a  net  single 
premium  fo^  temporary  insurance,  it 
was  held  in  Smit)i  v*  Mutual  Ben.  L. 
Ins.  Co.  (WQ3)  173  Mo.  329,  72  S.  W- 
935,  that  an,  insurance  company  had 


no  right  to  deduct  the  amount  of  a 
cash  loan  to  the  insured  for  other 
purposes  than  payment  of  premiums. 

And  where  at  the  time  a  life  insur- 
ance policy  was  issued  a  statute  did 
not  authorize  the  deduction  of  any 
loans  made  to  the  insured  except  loans 
on  account  of  premium  payments,  it 
was  held  in  Liebing  v.  Mutual  L.  Ins. 
Co.  (1917)  269  Mo.  509,  191  S.  W.  250, 
that  the  statute  became  a  part  of  the 
policy  so  that,  while  the  legislature 
could  amend  the  statute,  it  could  not 
impair  the  obligation  of  a  contract  of 
insurance  already  issued  and  in  force, 
and  the  rights  of  the  beneficiary  were 
not  affected  by  a  subsequent  amend- 
ment of  the  statute  so  as  to  authorize 
the  deduction  of  all  loans  on  the 
policy  made  by  the  company  to  the  in- 
sured. 

In  passing  on  the  sufficiency  of 
forms  of  life  insurance  policies,  the 
court  in  New  York  L;  Ins.  Co.  v. 
Hardison  (1908)  199  Mass.  190,  127 
Am.  St.  Rep.  478,  85  N.  E.  410,  held 
that  a  statute  requiring  that  the 
policy  show  ''in  figures  the  loan 
values,  if  any,"  wds  sufficiently  com- 
plied with,  where  a  table  in  the  form 
of  policy  submitted  showed  the  ''cash 
surrender  value"  accurately,  the  col- 
umn being  headed  with  these  words, 
and  just  above  the  table,  under  the 
heading  "Loans,"  was  a  statement 
that  at  any  time  while  the  policy  was 
in  force  the  company  would  loan  up 
to  the  limit  secured  by  the  cash  sur- 
render value. 

Attention  is  called  also  to  Central 
Trust  Co.  V.  Fidelity  Mut.  L.  Ins.  Co. 
(1911)  45  Pa.  Super.  Ct.  313,  among 
possibly  other  cases  of  the  kind,  hold- 
ing that  a  life  insurance  company 
could  not  invoke  the  benefit  of  a  stat- 
ute providing  that  whenever  it  should 
appear  that  a  wrong  age  had  been 
given  in  good  faith  in  any  application 
for  a  policy  of  life  insurance  the  com- 
pany should  not  be  required  to  pay 
the  face  value  of  the  policy,  but  such 
sum  as  the  premium  paid  would  have 
purchased  at  the  applicant's  real  age 
at  the  time  of  effecting  the  insurance, 
where  the  policy  contained  >  clause 
tl^at  after  two  years  it  should  be  in- 
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contestable  for  the  sum  payable  there- 
under except  for  nonpayment  of  pre- 
miums, and  more  than  two  years  had 
elapsed  at  the  time  of  the  insured's 
death. 

It  should  be  observed  that  the  pres- 
ent annotation  is  concerned  only  with 
statutes  relating  to  the  amount  or  basis 
of  computation  upon  settlement  of  a 
life  insurance  policy,  and  that  cases 
involving  other  kinds  of  statutes  are 
excluded,  even  though  the  amount  re- 
coverable may  be  dependent  upon  the 
validity  or  effect  of  the  statute.  See, 
for  example,  as  an  illustration  of 
cases  beyopd  the  scope  of  the  note, 
Whitfield  v.  JEtna  L.  Ins.  Co.  (1907) 


205  U.  S.  489,  51  L.  ed.  896,  27  Sup. 
Ct.  Rep.  578,  where  it  was  held  that  an 
insurance  company  could  not,  by  a 
provision  in  the  policy,  limit  recovery 
to  one  tenth  of  the  principal  sum  in- 
sured in  the  event  of  suicide,  of  the 
insured,  where  the  statute  provided 
that  in  all  suits  on  life  insurance  poli- 
cies it  should  be  no  defense  that  the 
insured  committed  suicide,  both  the 
policy  and  the  statute  referring  to  sui- 
cide not  contemplated  by  the  insured 
at  the  time  of  the  application  for  the 
policy.  Among  possibly  other  cases 
of  a  similar  nature  is  Keller  v.  Travel- 
ers' Ins.  Co.  (1894)  58  Mo.  App.  557. 

R.  E.  H. 


RE  MORTGAGED  LAND  OF  R.  L.  SERMONS. 

North  Carolina  Supreme  Court '^  Octoher  12,  1921» 

(—  N.  C.  — ,  108  S.  E.  497.) 

Mortgage  —  foreclosure  —  injury  to  property  —  release  of  bidder. 

1.  Where  by  statute  a  specified  time  is  allowed  after  a  sale  under  mort- 
gage foreclosure  for  receipt  of  additional  bids,  the  highest  bidder  at  the 
sale  may  be  relieved  from  compliance  v^ith  his  bid  if  during  such  time  the 
value  of  the  property  is  seriously  impaired  by  fire. 

[See  note  on  this  question  beginning  on  page  970.] 


Courts  —  power  to  set  aside  sale  un- 
der mortgage  foreclosure. 

2.  Neither  the  court  nor  its  clerk 
has  authority,  in  the  absence  of  stat- 
ute, to  set  aside  a  sale  under  a  power 
of  foreclosure  in  a  deed  trust,  be- 
cause of  destruction  by  fire  of  a  ma- 
terial portion  of  the  value  of  the 
property. 


Mortgage  —  right  of  assignee  to  fore- 
close. 

3.  Where  an  assignment  of  a  mort- 
gage transfers  the  interest  of  the 
mortgagee,  the  power  of  sale,  and  the 
property  contained  in  the  mortgage, 
the  assignee  has  a  right  to  foreclose. 

[See  19  R.  C.  L.  520.] 


Appeal  by  the  assignor  of  a  mortgage  from  a  judgment  of  the  Superior 
Court  for  Craven  County  (Devin,  J.)  reversing  an  order  of  the  clerk  of 
the  court  confirming  a  sale  of  land  and  denying  petitioner's  plea  to  with- 
draw his  bid  therein,  in  a  proceeding  in  relation  to  a  sale  of  mortgaged 
land  by  the  Farmers'  &  Merchants'  Bank,  assignee  of  such  mortgage. 
Dismissed. 


Statement  by  Hoke,  J.: 

Motion  to  relieve  a  bidder  from 
obligation  to  buy  land.  Heard  on 
appeal  from  clerk  of  the  superior 
court  before  his  Honor,  Devin, 
Judge,  holding  the  courts  of  the  fifth 
judicial  district  on  May  24,  1921. 

From  the  facts  properly  presented 


it  was  made  to  appear  that,  R.  L- 
Sermons  and  wife  having  executed 
a  mortgage  with  power  of  sale  to 
H.  L.  Sermons,  of  date  September 
12, 1919,  to  secure  three  promissory 
notes  aggregating  $3,200,  the  mort- 
gagee, for  valuable  consideration, 
duly  assigned  said  notes  and  mort- 
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gage  and  the  land  conveyed  to  Mer- 
chants' Bahk  of  Kinston,  North 
Carolina,  by  assignment  under  seal, 
written  on  back  of  said  mortgage, 
as  follows:  "For  value  received,  I 
hereby  transfer  and  assign  all  my 
right,  title,  interest,  and  estate  in 
and  to  the  within  mortgage  and  the 
property  conveyed  therein  to  the 
Farmers'  &  Merchants'  Bank  of 
Kinston,  North  Carolina,  including 
the  power  of  sale  therein  contained. 
This  December  12, 1919." 

Default  having  been  made  in  the 
payment  of  said  note  and  require- 
ments of  the  mortgage,  the  said 
bank  sold  same  by  proper  advertise- 
ment in  said  county  on  the  18th  day 
of  April,  1921,  at  which  Clarence 
Oettinger  became  the  last  and  high- 
est bidder  in  the  sum  of  $4,500,  and 
said  sale  was  immediately  reported 
to  the  clerk  of  superior  court  of  the 
county. 

It  appears  further  that  within  the 
ten  days,  where,  it  is  provided  by 
statute  that  such  a  sale  "should  not 
be  deemed  closed"  (Consol.  Stat.  § 
2591),  the  dwelling  house  on  the  lot, 
amounting  to  a  third  or  more  of  its 
value,  was  accidentally  destroyed  by 
fire,  whereupon  the  bidder,  Clarence 
Oettinger,  filed  his  petition  before 
the  clerk  alleging  the  facts  and  ask- 
ing that  sale  be  rescinded  and  the 
applicant  be  relieved  from  his  bid. 
The  clerk,  being  of  opinion  against 
the  applicant,  entered  his  judgment 
as  follows :  "This  cause  coming  on 
to  be  heard  and  being  heard  upon 
the  petition  and  afiidavit  of  Clarence 
Oettinger,  and  the  court  finding 
that  the  building  described  in  the 
petition  was  a  material  part  of  the 
value  of  the  premises  and  was  de- 
stroyed by  fire  as  set  out  in  the 
affidavit,  but  the  court,  being  of  the 
opinion  that  the  destruction  of  said 
house  by  fire  does  not  affect  or  re- 
lease the  petitioner's  liability  on  his 
said  bid,  and  that  it  has  no  jurisdic- 
tion and  is  not  vested  with  power 
to  set  aside  the  sale  and  to  direct  a 
resale,  denies  the  petition,  confirms 
the  sale,  and  directs  the  assignee  of 
the  mortgagee  to  collect  the  pur- 
chase money  and  execute  deed  to  the 
purchaser." 


On  appeal  by  the  bidder  from  the 
order,  his  Honor,  Judge  Devin,  re- 
versed the  action  of  the  clerk  and 
entered  judgment  as  follows :  "This 
cause  came  on  to  be  heard  before 
W.  A.  Devin,  Judge,  upon  the  appeal 
of  Clarence  Oettinger,  petitioner, 
from  an  order  of  the  clerk  of  the 
superior  court  of  Craven  confirming 
a  sale  and  denying  petitioner's  plea 
to  withdraw  his  bid  therein. 

"This  was  a  proceeding  before  the 
clerk  in  relation  to  sale  of  land  un- 
der mortgage  made  by  the  Farmers' 
&  Merchants'  Bank,  assignee  of 
mortgage.  After  due  advertise- 
ment, sale  was  made  under  power 
contained  in  the  mortgage  and  re- 
ported to  the  clerk.  At  the  sale  the 
petitioner  became  the  last  and  high- 
est bidder  for  the  land  at  the  price 
of  $4,500.  A  material  inducement 
to  the  sale  and  one  relied  on  by  the 
petitioner  was  the  statement  at  the 
sale  that  a  valuable  dwelling  house 
was  situated  on  said  land.  After 
said  sale  and  within  ten  days  there- 
of and  before  confirmation,  the 
dwelling  house  on  said  land  was, 
without  fault  on  part  of  petitioner, 
accidentally  destroyed  by  fire. 
Thereupon  petitioner  filed  his  plea 
asking  that  he  be  allowed  to  rescind 
his  bid  and  that  the  sale  be  not  con- 
firmed. 

"The  facts  set  forth  in  the  petition 
are  found  by  the  clerk  to  be  true, 
and  his  findings  are  approved  by  the 
judge. 

"It  therefore  appearing  by  the 
admitted  facts  that  a  substantial 
part  of  the  property,  to  wit,  a  third 
or  more  in  value,  was  destroyed  aft- 
er sale  and  before  confirmation,  and 
that  such  fact  was  a  material  in- 
ducement for  petitioner's  bid  and  a 
substantial  part  of  the  consideration 
thereof,  and  that  the  property  has 
been  physically  changed  before  con- 
firmation, that  the  court  is  of  the 
opinion  that  before  confirmation  no 
title  had  passed  to  petitioner  and 
that  his  rights  were  only  those  of  a 
preferred  bidder,  and  that  the  loss 
sustained  by  the  destruction  of  a 
portion  of  the  property  ought  not 
to  fall  upon  the  petitioner  when  he 
had  neither  possession  to  enable  him 
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to  protect  it,  nor  title  to  permit  hiifi 
to  insure  it,  and  had  only  the  uncer- 
tain right  of  a  preferred  proposer, 
and  the  assignee  of  the  mortgage, 
unable  to  make  title  to  the  petitioner 
for  all  the  property  advertised  and 
bid  off  by  him,  the  court  should  not 
now  confirm  the  sale  and  order  him 
to  pay  the  f  uU  purchase  price.  For 
these  reasons  the  order  of  the  clerk 
herein  is  overruled  and  a  resale  of 
the  property  according  to  law  di- 
rected to  be  made." 

To  this  judgment  the  assignor  of 
the  mortgage  excepts  and  appeals 
to  the  supreme  court.  Notice 
waived,  etc.    Appeal  bond  given. 

It  is  further  stated  in  the  record 
that  upon  the  foregoing  appeal  be- 
ing prayed  there  was  no  request  for 
a  stay  bond  by  the  applicant  and 
none  was  fixed-  by  the  judge.  There- 
after the  land  was  advertised  and 
sold  again  on  the  1st  day  of  August, 
1921,  when  and  where  the  former 
bidder,  Clarence  Oettinger,  again 
became  the  last  and  highest  bidder 
in  the  sum  of  $2,500,  which  bid  was 
reported  to  the  clerk,  and  after  a 
delay  of  ten  days  from  the  filing  of 
the  report,  order  was  made  that  a 
deed  be  executed.  No  increased  bid 
had  been  made. 

Mr.  R.  A.  Nunn  for  appellant. 

Messrs.  Cowper,  Whitaker,  &  Allen 
and  Guion  &  Guion,  for  appellee: 

It  was  not  error  for  the  judge  of  the 
superior  court  of  Craven  county  to 
overrule  the  order  of  the  clerk  of  the 
superior  court  and  direct  a  resale. 

16  R.  C.  L.  §§  57,  60,  68,  pp.  78,  81, 
93;  2  Jones,  Mortg.  6th  ed.  §  1675, 
p.  632;  27  Cyc.  1711;  Houston  v.  Ay- 
cock,  5  Sneed,  406,  73  Am.  Dec.  131; 
Burns  v.  Hamilton,  70  Am.  Dec.  570, 
and  note,  33  Ala.  210;  Brewer  v.  Her- 
bert, 96  Am.  Dec.  582,  and  note,  30  Md. 
301 ;  19  R.  C.  L.  §§  441  &  442,  pp.  625 

6  626;  Alexander  v.  Howe,  85  Va.  198, 

7  S.  B.  248;  Vizard  v.  Moody,  119  Ga. 
918,  47  S.  E.  348. 

The  destruction  of  the  property  re- 
leased the  purchaser  from  his  bid. 

16  R.  C.  L.  §§  57,  60,  68,  pp.  79,  81, 
-93 ;  19  R.  C.  L.  §  396,  p.  583,  §  441,  pp. 
625  et  scq.;  27  Cyc.  1  G,  pp.  1488  & 
1507 ;  2  Jones,  Mortg.  6th  ed.  §§  1675, 
pp.  631  et  seq. ;  Burns  v.  Hamilton,  70 
Am.  Dec.  571,  and  note  on  p.  585,  33 
Ala.  210 ;  Houston  v.  Aycock,  5  Sneed, 


406,  73  Am.  Dec.  131 ;  Brewer  v.  Her- 
bert, 96  Am.  Dec.  582.  and  note,  30 
Md.  301. 

Hoke,  J.,  delivered  the  opinion  of 
the  court  i 

Chapter  54,  §  2591,  Consolidated 
Statutes,  is  as  follows:  "In  the 
foreclosure  of  mortgages  or  deeds 
of  trust  on  real  estate,  or  in  the  case 
of  the  public  sale  of  real  estate  by 
an  executor,  administrator,  or  ad- 
ministrator with  the  will  annexed, 
or  by  any  person  by  virtue  of  the 
power  contained  in  a  will,  the  sale 
shall  not  be  deemed  to  be  closed  un- 
der ten  days.  If  in  ten  days  from 
the  date  of  the  sale,  the  sale  price 
is  increased  10  per  cent  where  the 
price  does  not  exceed  $500,  and  5 
per  cent  where  the  price  exceeds 
$500,  and  the  same  is  paid  to  the 
clerk  of  the  superior  court,  the 
mortgagee,  trustee,  executor,  or  per- 
son offering  the  real  estate  for  sale 
shall  reopen  the  sale  of  said  prop- 
erty and  advertise  the  same  in  the 
same  manner  as  in  the  first  in- 
stance. The  clerk  may,  in  his  dis- 
cretion, require  the  person  making 
such  advance  bid  to  execute  a  good 
and  sufficient  bond  in  a  sufficient 
amount  to  guarantee  compliance 
with  the  terms  of  sale  should  the 
person  offering  the  advance  bid  be 
declared  the  purchaser  at  the  resale. 
Where  the  bid  or  offer  is  raised  as 
prescribed  herein,  and  the  amount 
paid  to  the  clerk,  he  shall  issue  an 
order  to  the  mortgagee  or  other  per- 
son and  require  him  to  advertise 
and  resell  said  real  estate.  It  shall 
only  be  required  to  give  fifteen  days' 
notice  of  a  resale.  Resales  may  be 
had  as  often  as  the  bid  may  be 
raised  in  compliance  with  this  sec- 
tion. Upon  the  final  sale  of  the  real 
estate,  the  clerk  shall  issue  his  order 
to  the  mortgagee  or  other  person, 
and  require  him  to  make  title  to  the 
purchaser.  The  clerk  shall  make  all 
such  orders  as  may  be  just  and  nec- 
essary to  safeguard  the  interest  of 
all  parties,  and  he  shall  keep  a  rec- 
ord which  will  show  in  detail  the 
amount  of  each  bid,  the  purchase 
price,  and  the  final  settlement  be- 
tween parties.  This  section  shall 
not  apply  to  the  foreclosure  of  mort- 
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gages  or  deeds  of  trust  executed 
prior  to  Apfil  first,  nineteen  hun- 
dred and  fifteen."  ! 

The  section  enters  and  must  be 
allowed  controlling  effect  upon  ev- 
ery deed  of  trust  or  mortgage,  with 
power  of  sale,  executed  sinoe  the 
date  specified  (see  White  v.  Kincaid, 
149  N.  C.  415,  23  L.R.A.  (N.S.)  1177, 
128  Am.  St.  Rep.  663,  63  S.  E.  109), 
and  provides  and  intends  to  provide 
that  during  the  ten  days,  as  stated 
in  the  first  clause,  the  bidder  ac- 
quires no  interest  in  the  property 
itself,  but  he  acquires  a  position 
similar  to  a  bidder  at  a  judicial  sale 
and  before  confirmation.  This,  in 
our  opinion,  follows  not  only  as  the 
natural  meaning  of  the  words  used 
that  "the  sale  shall  not  be  deemed 
closed  under  ten  days,"  but  the 
position  is  fully  confirmed  by  the 
further  provision  of  the  law  that 
during  said  ten  days  the  matter  is 
kept  open  for  receipt  of  increased 
bids,  and  in  case  the  stipulated  in- 
crease is  made,  the  property  shall 
be  readvertised  and  a  second  sale 
had ;  this  being  clearly  the  meaning 
of  the  law  and  the  position  of  the 
purchaser.  It  is  the  accepted  law 
in  this  state  that  a  bidder  at  a  judi- 
cial sale  before  confirmation  ac- 
quires no  interest  in  the  property  it^ 
self,  but  his  bid  is  considered  only 
a  proposal  to  buy  which  the  court 
may  accept  or  reject  in  its  discre- 
tion. In  Upchurch  v.  Upchurch,  173 
N.  C.  pp.  88-90,  91  S.  E.  702,  the 
court  said :  "His  offer  is  considered 
only  as  a  proposition  to  buy  at  the 
price  named,  the  court  reserving  the 
right  to  accept  or  reject  the  bid." 

And  in  Harrell  v.  Blythe,  140  N. 
C.  415,  53  S.  E.  232,  quoted  with  ap- 
proval in  the  Upchurch  Case,  the 
position  is  stated  as  follows: 
"Where  land  is  sold  under  a  decree 
of  court,  the  purchaser  acquires  no 
independent  right.  He  is  regarded 
as  a  mere  preferred  proposer  until 
confirmation,  which  is  the  judicial 
sanction  or  the  acceptance  of  the 
court,  and  until  it  is  obtained,  the 
bargain  is  not  complete." 

Under  the  facts  presented,  there- 
fore, the  bidder,  during  the  ten  days 


•covered  by  the  statute,  acquired  no 
interest  in  the  property,  and  in  such 
case  it  is  very  generally  held  that 
where,  pending  a  contract  for  sale 
of  improved  real  estate,  the  build- 
ings thereon  are  damaged  by  fire, 
the  loss,  as  a  rule,  must  fall  upon  the 
owner,  and  if  the  destruction 
wrought  is  such  as  to  make  a  mate- 
rial change  in  the  property  or  sub- 
stantially impair  its  value,  specific 
performance  will  not  be  enforced  at 
the  instance  of  the  vendor,  and  the 
bidder  will  be  relieved  of  his  obliga- 
tion. By  the  weight  of  authority  on 
the  subject,  when  there  exists  a 
binding  and  enforceable  contract 
to  convey,  the  vendor  being  in 
the  present  position  to  make  title^ 
the  purchaser  is  regarded  as  the 
owner,  and  the  loss  must  fall  on 
him.  But  where  the  vendor  has 
not  yet  obtained  a  title,  or  where 
the  bargaining  between  the  par- 
ties has  not  been  such  as  to  give 
the  proposed  purchaser  any  in- 
terest in  the  property,  or  the  con- 
tract is  otherwise  incomplete,  the 
loss,  as  stated,  falls  on  the  vendor, 
and,  under  the  circumstances  indi- 
cated, he  may  not  insist  on  perform- 
ance. Sutton  V.  Davis,  143  N.  C- 
474,  55  S.  E.  844 ;  Phinizy  v.  Guern- 
sey, 111  Ga.  346,  50  L.R.A.  680,  7& 
Am.  St.  Rep.  207,  36  S.  E.  796; 
Huguenin  v.  Courtenay,  21  S.  C.  403, 
53  Am.  Rep.  688 ;  Eppstein  v.  Kuhn^ 
225  111.  115,  10  L.R.A.(N.S.)  117, 
80  N.  E.  80;  Lombard  v.  Chicago 
Sinai  Congregation,  64  HI.  477; 
Christian  v.  Cabell,  22  Gratt.  82; 
Blew  V.  McClelland,  29  Mo.  304; 
Pom.  Contr.  §§  434,  435 ;  29  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  712,  713. 
In  the  citation  to  29  Am.  &  Eng. 
Enc.  Law,  supra,  it  is  said:  "Ta 
the  general  rule  that  the  purchaser 
must  bear  aU  losses  there  is  one  well- 
recognized  exception,  that  if  the  losa 
occurs  at  a  time  when  for  any  rea- 
son the  contract  lacks  completeness, 
the  vendor,  being  in  such  case  the 
owner  in  equity,  must  be  responsible 
for  the  loss.  Thus  where  the  loss 
occurs  before  the  vendor  is  in  a 
position  to  convey  a  good  title,  it  vidll 
fall  on  the  vendor.    So,  also,  where 
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^  .  .  the  vendee  has  an  option  to 
withdraw  from  the  contract.  But 
to  make  the  vendor  bear  the  loss,  he 
must  be  in  some  fault  other  than 
mere  delay  in  making  a  deed  when 
he  has  never  been  requested  to  make 
one^" 

And  the  principle  as  stated  has 
heen  directly  applied  to  the  case  of 
a  bidder  at  a  judicial  sale  and  be- 
fore confirmation.  Giles  v.  Smith, 
4  Edw.  Ch.  p.  702 ;  Ex  parte  Minor, 
11  Ves.  Jr.  559,  32  Eng.  Reprint,  p. 
1205;  9  Revised  Rep.  247;  24  Cyc. 
p.  34,  and  cases  cited  in  note  54.  As 
has  been  heretofore  stated,  during 
the  ten  days  where  the  statutes  pro- 
vide that  the  sale  shall  be  considered 
unclosed  and  open  for  further  bids, 
the  applicant  in  the  instant  case  is 
in  a  position  exactly  similar,  and  the 
building  having  been  destroyed 
during  that  period,  making  a  dim- 
inution in  value  of  $2,000  in  a 
$4,500   sale,   we  think  his  Honor 

correctly  ruled  that 
the  proposed  pur- 
chaser should  be  re- 
lieved and  a  resale 
had  under  the  pow- 
ers contained  in  the  deed.  As  well 
said  by  the  presiding  judge  in  enter- 
ing his  judgment  to  that  effect :  "It 
therefore  appearing  by  the  admitted 
facts  that  a  substantial  part  of  the 
property,  to  wit,  a  third  or  more  in 
value,  was  destroyed  after  sale,  and 
that  such  fact  was  a  material  induce- 
ment for  petitioner's  bid  and  a 
substantial  part  of  the  considera- 
tion thereof,  and  that  the  property 
has  been  physically  changed  before 
confirmation,  the  court  is  of  the 
opinion  that  before  confirmation  no 
title  had  passed  to  petitioner,  and 
that  his  rights  were  only  those  of  a 
preferred  bidder,  and  that  the  loss 
sustained  by  the  destruction  of  a 
portion  of  the  property  ought  not  to 
f  aU  upon  the  petitioner  when  he  had 
neither  possession  to  enable  him  to 
protect  it,  nor  title  to  permit  him  to 
insure  it,  and  had  only  the  uncer- 
tain right  of  a  preferred  proposer." 
While  we  hold  that  the  same 
should  be  set  aside  at  the  instance  of 
the  bidder,  we  are  of  the  opinion 


forecloanr 
injury   to 
property- 
release  of 
bidder. 


that  on  the  record  neither  the  clerk 
nor  the  judge  on  appeal  from  him 
had  jurisdiction  or  power,  on  the 
bidder's  mere  application,  to  make 
any  orders  affecting  the  rights  of 
the  parties  in  the  premises.  The 
power  of  foreclosure  by  advertise- 
ment and  sale  of  the  mortgagee  or 
trustee  fills  a  useful  and  important 
place  in  our  business  life,  and  should 
not  be  interfered  with  except  to  the 
extent  expressly  provided  by  law. 
The  statute,  §  2591,  as  we  have 
seen,  in  express  terms,  provides  that 
any  and  all  sales  of  this  character 
shall  remain  ''unclosed  for  ten 
days,"  but  it  confers  no  power  on 
the  clerk  to  make  any  orders  in  the 
matter  except  in  case  of  an  increase 
of  bid,  nor  is  any  report  required  to 
be  made  in  any  other  instance. 
That  and  that  alone  is  the  basis  for 
his  interference  in  sales  of  this  kind. 
It  might  be  well  in  the  case  present- 
ed the  law  should  give  the  clerk 
jurisdiction  to  make  the  order  that 
justice  and  right  would  require. 
But  thus  far  the 
statutes  have  not  ^SraM^^Zil  ** 
done  so,  and  we  are  f^ic^io^^riS*** 
not  at  liberty  to  go 
beyond  the  statutory  provision.  We 
consider  it  not  improper  to  say, 
however,  that  as  the  parties  have 
gone  on  and  had  another  sale  in 
which  the  same  purchaser  became 
the  last  and  highest  bidder,  with  or 
without  orders  of  the  clerk,  this  was 
the  proper  course  to  pursue,  and  if 
the  facts  are  as  now  admitted,  no 
court  would  make  other  disposition 
of  the  matter. 

And  inasmuch  as  the  assignment 
written  on  the  back  of  the  mortgage 
and  under  seal  transfers  both  the 
interest  of  the  mort- 
gagee and  the  pow-  Si^f  of*^ 
er  of  sale  as  well  as  ;:;i»?o7e.** 
the    property    con- 
tained in  the  mortgage,  such  assign- 
ment and  deed  clearly  confer  the 
right  of  foreclosure  on  the  bank, 
the  assignee.     H.  Weil  &  Bros.  v. 
Davis,  168  N.  C.  298,  84  S.  E.  395. 
The  case  is  thus  distinguished  from 
Williams  v.  Teachey,  85  N.  C.  402, 
and  that  class  of  cases,  in  which  it 
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was  held  that  as  the  assignment  did 
not  purport  to  pass  the  property  it- 
self, the  power  of  sale  and  right  of 
foreclosure  remained  in  the  mort- 
gagee. Being  of  the  opinion  that,  on 
the  record  and  a  proper  interpreta- 
tion of  the  statutes,  the  clerk  and 
the  judge  on  appeal  from  him  are 
without  jurisdiction  to  make  orders 
and  decrees  in  the  matter,  we  must 
hold  that  the  appeal  and  other  pro- 
ceedings be  disihissed.  But  we 
have   deemed   it   not   improper   to 


express  an  opinion  on  the  facts 
contained  in  the  record,  a  course 
pursued  by  the  court  in  exceptional 
instances  where  the  importance  and 
general  interest  in  the  question 
presented  make  it  desirable.  Gil- 
bert V.  Waccamaw  Shingle  Co.  167 
N,  C.  287-290,  83  S.  E.  337 ;  Merritt 
Mill.  Co.  V.  Finlay,  110  N.  C.  411, 15 
S.  E.  4;  State  v.  Wylde,  110  N.  C- 
500,  15  S.  E.  5. 

This   will   be   certified   that  the 
cause  be  dismissed. 


ANNOTATION. 

Effect  of  destruction  of  or  damage  to  property  after  jadicial  or  execution  sal« 

bn  rights  and  liability  of  successful  bidder. 


View    that    bidder    is    released— view 
stated. 

In  the  majority  of  the  jurisdictions 
which  have  passed  on  the  question 
it  is  the  rule  that  if,  after  a  judicial 
or  execution  sale,  but  before  con- 
firmation, the  property  sold  is  de- 
stroyed or  materially  injured,  without 
fault  on  the  part  of  the  purchaser,  he 
will  not  be  compelled  to  comply  with 
his  purchase,  and  may  resist  confir- 
mation on  that  ground. 

Maryland. — See  Wagner  v.  Cohen 
(1847)  6  Gill  97,  46  Am.  Dec.  660. 

New  York. — Mutual  L.  Ins.  Co.  v. 
Balch  (1878)  4  Abb.  N.  C.  200;  Harri- 
gan  V.  Golden  (1899)  41  App.  Div.  423, 
58  N.  Y.  Supp.  726. 

North  Carolina. — See  the  reported 
case  (Re  Sermons,  ante,  965). 

Pennsylvania. — See  Demmy's  Ap- 
peal (1862)  43  Pa.  155. 

Tennessee*    —    Graves    v.    Keaton 

(1866)  3  Coldw.  8;  Eakin  v.  Herbert 

(1867)  4  Coldw.  116.  See  also  Parsons 
V.  McKickle  (1873)  1  Shannon,  Cas. 
264. 

Virginia. — See  Taylor  v.  Cooper 
(1839)  10  Leigh,  317,  35  Am.  Dec.  737. 

West  Virginia. — ^Hyman  v.  Smith 
(1878)  13  W.  Va.  744. 

Canada.  —  Stephenson  v.  Bain 
(1880)  8  Ont.  Pr.  258. 

In  Mutual  L.  Ins.  Co.  v.  Balch 
(N.  Y.)  supra,  the  court  said:  "The 
just  rule  upon  judicial  sales  is  that 
which  places  the  property  at  the  risk 
of  the  purchaser  only  when  the  deed 


has  been,  or  should,  and  but  for  his 
failure  would  have  been,  delivered;  in 
other  words,  when,  by  the  terms  of 
sale,  he  becomes  entitled  to  posses- 
sion, with  the  corresponding  right  ta 
the  rents  and  profits." 

So,  in  Taylor  v.  Cooper  (Va.)  supra„ 
it  was  said:  "Where,  after  the  sale 
and  before  confirmation,  .  .  .  the 
property  is  destroyed  or  materially  in- 
jured by  fiood  or  fire,  the  loss  must 
fall  on  the  vendor;  for,  as  in  the  case 
of  appreciation,  the  vendee  will  be 
charged  with  compensation,  so,  in  the 
case  of  depreciation  by  destruction  of 
part  of  the  estate,  he  has  a  fair  claim 
to  a  deduction.  Until  the  sale  is  con- 
firmed he  is  considered,  in  England, 
as  having  no  fixed  interest  in  the  sub- 
ject of  purchase.  .  .  .  Before  it  i» 
confirmed  he  is  always  liable  there  to 
have  the  biddings  opened,  and  there- 
fore non  constat  that  he  is  a  purchas- 
er. ..  .  In  case  of  loss,  he  is  there- 
fore allowed  a  deduction." 

Taylor  v.  Cooper  (Va.)  supra,  was 
quoted  and  approved  in  Hyman  v. 
Smith  (W.  Va.)  supra. 

It  appeared  in  Mutual  L.  Ins.  Co.  v. 
Balch  (N.  Y.)  supra,  that  premises 
were  destroyed  by  fire  after  a  fore- 
closure sale  thereof,  but  prior  to  the 
time  for  the  delivery  of  the  deed  to 
the  purchaser.  It  was  held  that,  in 
the  absence  of  an  offer  to  restore  the 
premises  to  their  original  condition* 
the  purchaser  would  not  be  required 
to  complete  the  purchase.    The  court 
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said:  "The  rule  is  that  where  the 
property  is  so  materially  injured  as  to 
be  greatly  diminished  in  value,  the 
purchaser  is  not  obliged  to  accept  it. 
.  .  .  Mr.  Johnston's  affidavit  shows, 
and  it  is  not  denied,  that  the  premises, 
in  whole  or  in  part,  are  now  untenant- 
able and  unfit  for  occupancy,  that  they 
cannot  be  let  or  used  in  their  present 
condition,  that  the  former  tenants 
have  vacated  because  of  the  fire,  and 
that  the  season  for  renting  has  now 
passed.  If  an  offer  had  been  made  to 
restore  the  premises  to  their  original 
condition,  with  reasonable  compensa- 
tion for  the  loss  of  rental  occasioned 
by  the  fire  and  the  delay,  it  would 
have  been  considered  and  weighed. 
But  as  the  case  stands  upon  the 
papers  now  before  the  court,  there 
would  seem  to  be  no  escape  from  the 
conclusion  that  the  plaintiff's  motion 
should  be  denied,  with  $10  costs,  and 
that  the  prayer  of  Mr.  Johnston's  affi- 
davit, asking  repayment  of  the  10 
per  cent,  should  be  granted.*' 

Similarly,  in  Harrigan  v.  Golden 
(N.  Y.)  supra,  the  court  said  that,  the 
referee  not  being  in  a  position  to  give 
the  purchaser  a  title  to  all  of  the  prop- 
erty which  he  undertook  to  sell  and 
which  the  purchaser  rightfully  sup- 
posed he  was  to  receive,  it  would  be 
doing  him  an  injustice  to  compel  him 
to  accept  and  to  pay  for  the  property, 
a  part  of  which  hjad  been  destroyed  by 
fire. 

Likewise,  in  Wagner  v.  Cohen 
(Md.)  supra,  the  court  said:  'It  is 
certainly  true  that  a  contract  of  sale 
made  between  the  court  as  the  vendor 
of  the  property,  through  the  agency 
of  a  trustee,  and  the  purchaser,  is 
never  regarded  as  consummated  until 
it  has  received  the  sanction  and  rati- 
fication of  the  court.  And,  therefore, 
if  the  purchaser  has  not  assumed  the 
responsibility  of  protecting  the  prop- 
erty by  taking  possession  of  it,  any 
loss  that  may  be  sustained  by  its  in- 
jury or  deterioration,  in  the  interval 
between  the  sale  and  the  final  ratifica- 
tion, falls  upon  the  vendor." 

In  the  reported  case  (Re  Sermons, 
ante,  965),  the  purchaser  for  $4,500 
at  a  foreclosure  sale  was  relieved 
from  the  contract  of  purchase  where 


the  property  was  destroyed  by  fire 
and  depreciated  to  the  extent  of 
$2,000. 

In  Eakin  v.  Herbert  (1867)  4  Coldw. 
(Teim.)  116,  wherein  it  appeared  that 
property  judicially  sold  was  worth 
$16,000  at  the  time  of  the  bid,  and 
after  its  destruction  by  fire  was  worth 
only  $2,000,  the  purchaser  was  dis- 
charged. The  court  said :  "The  prin- 
ciple that  a  sale  of  real  estate  is  not 
complete  or  binding  on  the  purchaser 
until  confirmation  of  the  report  has 
been  frequently  sanctioned  and  ap- 
plied by  this  court.  The  course  of  de- 
cision upon  this  question  in  our 
courts  has  conformed  rather  to  the 
English  practice  than  to  that  of  some 
of  the  American  courts;  and  it  may 
now  be  regarded  as  well  settled  that, 
according  to  the  practice  adopted  by 
our  courts,  the  rule  in  chancery  sales 
is  that  the  purchaser  of  real  estate  is 
not  considered  as  entitled  to  the  bene- 
fit of  his  purchase  until  the  master's 
report  of  the  purchaser's  bidding  has 
been  absolutely  confirmed  by  the 
court;  and  this  rule  applies  equally  to 
cases  in  which  it  is  sought  to  compel  a 
purchaser  to  complete  his  purchase, 
as  when  the  latter  seeks  to  enforce  the 
contract.  Until  confirmation  of  the 
report  of  the  sale,  the  purchaser  is 
not  liable  to  any  loss  or  injury  which 
may  happen  to  the  estate  in  the  inter- 
im, by  fire  or  otherwise;  nor  can  he 
be  compelled  to  complete  his  pur- 
chase. Neither  is  he  entitled  to  a 
conveyance,  or  to  be  let  into  the  pos- 
session of  the  estate;  and  until  the 
confirmation  of  the  report,  the  pur- 
chaser may  be  discharged  from  his 
purchase,  on  the  ground  that  a  good 
title  cannot  be  made,  or  of  mistake,  or 
other  sufficient  cause.  .  .  .  The 
only  question  in  this  case  is.  Does 
there  exist  sufficient  cause  for  setting 
aside  the  sale  and  discharging  the 
purchasers?  At  the  time  the  prop- 
erty was  destroyed  by  fire,  the  sale 
was  incomplete.  The  bidder  had  only 
offered  to  become  the  purchaser,  and 
the  sale  remained  incomplete  until 
his  bid  was  accepted  by  the  confirma- 
tion of  the  report  of  the  sale.  The 
possession,  use,  and  enjoyment  of  the 
property  remained  in  the  defendants. 
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The  purchaser  never  had  the  posses- 
sion or  use  of  the  same,  in  fact;  nor 
was  he  entitled  to  a  conveyance,  or  to 
be  let  iiito  the  possession  of  the  estate 
at  the  time  it  was  destroyed.  At  the 
time  the  bid  was  made  the  estate  was 
worth  $16,000;  it  is  now  worth  only 
about  $2,000.  Under  the  circum- 
stances of  this  case,  we  think  it  would 
be  iniquitous  to  compel  the  purchas- 
ers to  complete  the  purchase,  and  that 
they  are  entitled  to  be  discharged/' 

It  was  held  in  Demmy's  Appeal 
(1862)  43  Pa.  155,  that  where  the 
widow  and  heirs  resisted  the  confir- 
mation, of  an  executor's  -sale  until 
after  the  destruction  of  the  premises 
by  lire,  it  would  be  inequitable,  at 
their  instance,  to  force  the  purchaser 
to  take  the  property.  The  court  did 
not  pass  directly  on  the  subject  of 
this  annotation. 

—  qnalifloation  of  view. 

Where  the  damage  to  the  premises 
sold  by  judicial  or  execution  sale  is 
comparatively  slight,  the  court,  in  at 
least  two  cases,  has  ordered  an  abate- 
ment in  the  purchase  price  and  con- 
firmed the  sale.  Aspinwall  v.  Balch 
(1878)  4  Abb.  N.  C.  (N.  ¥•)  193,  7 
Daly,  200;  Ex  parte  Minor  (1805)  11 
Ves.  Jr.  559,  32  Eng.  Reprint,  1205, 
9  Revised  Rep.  247. 

In  Aspinwall  v.  Balch  (N.  Y.) 
supraj  the  court  said :  "Where  the  in- 
jury to  the  premises  from  the  acci- 
dent is  comparatively  slight,  and  a 
full  and  adequate  compensation  for  it 
is  offered  to  the  purchaser,  there  is  no 
reason  why  he  should  be  relieved 
from  the  contract;  that  rule  applying 
only  where  the  delivery  of  the  sub- 
stance of  the  thing  has  become  impos- 
sible, but  not  where  some  slight  injury 
had  arisen  which  can  be  easily  re- 
paired, and  the  expense  of  which  the 
owner  is  willing  to  bear.  .  .  .  The 
test  appears  to  be  whether  the  sub- 
stantial inducement  to  the  purchase 
has  failed;  and  this  cannot  be  predi- 
cated where  a  slight  damage  has  been 
done  to  the  building  by  fire,  which  can 
be  readily  compensated  for,  out  of 
the  purchase  money  or  otherwise." 
In  that  case  it  appeared  that  the  pur- 
chase price  was  $62,500,  and  the  dam- 
age resulting  from  the  fire  only  $125. 


In  Ex  parte  Minor  (Eng.)  supra,  it 
appeared  that  subsequent  to  the  pur- 
chase of  an  inn  at  a  judicial  sale,  but 
before  the  confirmation  of  the  sale, 
the  barn  and  stables  attached  thereto 
were  destroyed  by  fire.  The  cause 
was  referred  to  a  master  to  ascertain 
the  deterioration  in  the  value  of  the 
property  in  consequence  of  the  fire. 
It  being  determined  that  the  loss  was 
approximately  one  tenth  of  the  pur- 
chase price,  this  sum  was  deducted 
and  the  sale  confirmed. 

An  offer  to  transfer  to  the  pur- 
chaser a  contract  of  insurance  on  the 
premises  for  an  amount  sufficient  to 
cover  the  loss  has  been  held  not  to  be 
a  good  tender  of  compensation.  As- 
pinwall v.  Balch  (N.  Y.)  supra. 

In  Tennessee  the  rule  that  a  pur- 
chaser at  a  chancery  sale  acquires  no 
title  to  the  estate  until  report  and 
confirmation  of  sale,  and  that  he  is 
not  liable  in  the  interim  for  any  loss 
or  injury  that  may  happen  to  the  es- 
tate, and  may,  on  proper  grounds,  re- 
fuse to  execute  the  purchase,  has  been 
held  to  be  applicable  only  to  chancery 
sales  of  real  estate.  Saunders  v. 
Stallings  (1871)  5  Heisk.  (Tenn.)  65, 
wherein  the  rule  with  regard  to  the 
sale  of  personalty  was  stated  to  be 
"that  the  title  to  the  property  passes 
to  the  purchaser  as  soon  as  the  con- 
tract is  complete  by  his  bid  being  ac^ 
cepted  by  the  master,"  So,  where  the 
sale  is  of  personalty  and  the  purchase 
er  has  been  put  into  possession  of  the 
property,  it  has  been  held  that,  the 
right  of  property  being  fixed  in  the 
purchaser,  accompanied  with  the  ac- 
tual possession,  he  must  bear  the  loss. 
Thus,  in  Curd  v.  Bonner  (1867)  4 
Coldw.  (Tenn.)  632,  wherein  it  ap- 
peared that  the  purchaser  of  slaves 
paid  the  purchase  money  and  took  ac- 
tual possession  of  them,  he  was  held 
to  sustain  the  loss  resulting  from 
their  emancipation  prior  to  the  con- 
firmation of  the  sale.  To  the  same 
effect,  see  Polk  v.  Pledge  (1868)  5 
Coldw.  (Tenn.)  384;  Newman  v.  Sloan 
(1868)  5  Coldw.  (Tenn.)  390;  Queen- 
er  V.  Trew  (1871)  6  Heisk.  (Tenn.) 
59.  But  compare  Johnson  v.  Johnson 
(1871)  2  Heisk.  (Tenn.)  522,  and 
Jones    V.    Hollingsworth     (1873)     10 
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Heisk.  (Teiui.)  653,  wherein  it  was 
held  that  the  title  to  slaves  sold  un- 
der a  decree  for  distribution  remained 
in  the  distributees  until  the  sale  was 
confirmed,  and  that  their  loss  by  eman- 
cipation prior  to  the  confirmation  of 
the  sale  fell  on  the  distributees,  and 
nof  on  the  purchaser. 

View  that  bidder  is  mot  released. 

In  several  jurisdictions  the  rule  ob- 
tains that  where,  subsequent  to  a  ju- 
dicial sale,  but  prior  to  the  confirma- 
tion, the  property  is  accidentally  de- 
stroyed, the  purchaser  must  sustain 
the  loss,  and  will  not  be  released  be- 
cause of  such  destruction.  Thomas  v. 
Caldwell  (1903)  136  ,Ala.  518,  34  So. 
949;  Miles  v.  Wilson  (1841)  3  Harr. 
(DeL)  382;  Vance  v.  Foster  (1872)  9 
Bush  (Ky.)  389;  Walters  v.  Blevins 
(1881)  3  Ky.  L.  Rep.  386;  Cropper  v. 
Brown  (1909)  76  N.  J.  Eq.  406,  139 
Am.  St.  Rep.  770,  74  Atl.  987. 

In  Thomas  v.  Caldwell  (Ala.) 
supra,  the  court  said:  "The  real 
question  presented  for  review  is, 
whether  the  destruction  of  the  house 
under  the  conditions  set  up  in  defend- 
ant's pleas  presents  a  good  defense  to 
the  action.  .  .  .  The  question  is 
one  not  free  from  difficulty,  and  has 
been  the  subject  of  conflicting  adjudi- 
cations in  the  courts.  Mr.  Rorer,  in 
treating  the  subject.  How  judicial 
sales  are  to  be  enforced  against  pur- 
chasers, and  laying  down  some  rules 
applicable  thereto,  says :  'But  it  is  no 
defense  to  the  rule,  or  excuse  for  not 
perfecting  the  sale,  that  the  property 
is  injured  by  fire  after  closing  the 
biddings,  for  a  loss  of  the  property  by 
fire,  between  the  close  of  the  biddings 
and  acceptance  of  the  bid  and  confir* 
mation  of  the  sale,  will  not  excuse  the 
purchaser  from  a  compliance.  Such 
loss  falls  upon  him  when  no  other 
objection  can  be  made.'  Rorer,  Ju- 
dicial Sales,  §  151;  Vance  v.  Foster 
(1872)  9  Bush  (Ky.)  389.  Our  own 
court,  touching  the  same  matter,  says : 
These  sales  are  not  complete — are  in 
fieri — until  confirmation;  subject  to 
be  vacated  by  the  court,  though  the 
confirmation,  when  made,  relates 
back  to  the  day  of  sale,  and  the  pur- 
chaser's rights  then  attach.  He  is  re- 
garded as  the  owner,  from  the  day  of 


his  purchase;  bearing  the  loss,  if  the 
thing  sold  perishes  or  deteriorates  in 
value,  and  entitled  to  any  apprecia- 
tion in  value,  or  accretions  to  the 
thing,  during  the  time  necessarily  in- 
tervening between  the  sale  and  the 
confirmation.  From  the  day  of  pur- 
chase until  the  decree  of  confirmation^ 
the  purchaser  becomes  a  quasi  party  to 
the  cause  in  which  the  decree  of  sale 
was  rendered,  subject,  as  such,  to  the 
decrees  and  orders  the  court  may  ren- 
der in  reference  to  the  sale,  its  vaca- 
tion, or  confirmation.'  Haralson  v. 
George   (1876)   56  Ala.  297." 

In  Cropper  v.  Brown  (1909)  76  N. 
J.  Eq.  406,  139  Am.  St.  Rep.  770,  74 
Atl.  987,  it  was  held  that  the  loss  must 
be  sustained  by  the  purchaser,  the 
court  saying  that  the  parties  to  a  judi- 
cial sale  stand  in  a  similar  position  to 
parties  who  have  contracted  in  writ- 
ing for  the  purchase  and  sale  of  real 
estate. 

Likewise,  in  Delaware,  the  placing 
of  the  loss  on  the  purchaser  is  based 
on  the  theory  that  the  title  of  a  pur- 
chaser at  a  sheriff's  sale  under  exe- 
cution process  does  not  depend  on  any 
direct  action  of  the  court  in  relation 
to  the  sale»  but  commences  with  the 
property  being  struck  off  to  him,  and 
his  signing  the  agreement,  and  is  con- 
summated by  the  sheriff's  deed,  which 
passes  the  legal  estate,  and  has  rela- 
tion back  to  the  day  of  sale.  Miles  v. 
Wilson  (1841)  3  Harr.  (Del.)  382, 
wherein  the  court  said:  "The  pur- 
chaser in  the  present  case,  having  an 
equitable  title  to  the  tract  of  land  sold 
to  him  under  the  venditioni  exponas, 
was  entitled  to,  and  might  have  ob- 
tained, had  he  chosen  to  apply  for  it, 
an  injunction  from  the  court  of  chan- 
cery to  stay  the  commission  of  waste 
by  the  defendant,  upon  the  ground  that 
the  injury  was  irreparable,  and  there 
were  no  means  at  law  of  preventing 
or  redressing  it.  The  purchaser  re- 
sided in  the  vicinity  of  the  tract  of 
land,  had  knowledge  or  information 
that  the  defendant  was  committing 
waste,  and  took  no  means  to  prevent 
it.  If  this  sale  be  set  aside,  a  second 
sale,  as  remarked  by  the  counsel  op- 
posing the  rule,  must  also  be  set  aside, 
if  the  defendant  commits  waste  after 
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the   sale   and   before   the   return   of 
process." 

In  Vance  v.  Foster  (Ky.)  supra, 
it  was  said:  "The  essential  in- 
quiry to  be  determined  ...  is,  Did 
the  appellees  by  their  purchase  ac- 
quire such  a  right  to  the  property  and 
incur  such  correlative  responsibility 
as  to  render  it  equitable  and  just  to 
confirm  the  sale,  and  coerce  a  compli- 
ance on  the  part  of  the  appellees  with 
the  terms  of  their  purchase,  notwith- 
standing the  accidental  loss  of  part  of 
the  property?  If  it  be  true,  as  con- 
tended for  the  appellees,  that  their 
bids  for  the  several  parcels  of  ma- 
chinery and  their  acceptance  by  the 
commissioner  were  not  effectual  for 
any  purpose  until  approved  by  the 
court,  and  could  have  only  operated  to 
transfer  the  title,  then,  as  from  the 
time  of  confirmation,  we  readily  con- 
cede that  the  loss  sustained  in  this 
case  should  fall  on  the  estate  of 
Vance,  and  not  on  the  appellees.  But, 
in  OUT  opinion,  both  the  rights  which 
the  appellees  acquired,   and  the   re- 


sponsibilities they  incurred  by  becom- 
ing the  accepted  bidders  for  the  prop- 
erty, greatly  exceeded  those  resulting 
from  mere  proposals  or  offers  to  pur- 
chase subject  to  the  approbation  of 
the  court.  The  principle  cannot,  we 
think,  be  questioned  that,  where  at 
the  time  a  sale  is  made  no  v&lid 
ground  for  setting  it  aside  exists,  the 
accepted  bidder  is  entitled  to  his  pur- 
chase, however  much  the  property 
may  appreciate  in  value  between  the 
sale  and  time  for  confirming  it.  This 
being  so,  why  should  he  not  be  held 
bound  by  his  purchase,  although  from 
accidental  causes  the  property  in  the 
meantime  may  become  impaired  or  de- 
preciated in  value?  .  .  .  We  know 
of  no  principle  of  practice  which 
would  authorize  a  court  of  equity  to 
hold  that  the  rights  and  liabilities  of 
the  parties  were  so  changed  or  im- 
paired by  such  a  casualty  or  misfor- 
tune as  to  entitle  the  purchaser  to 
shift  the  loss  from  himself  to  the 
original  owner,  by  electing  to  avoid 
the  sale."  A.  S.  M« 


TALLAHATCHIE  COMPRESS  &  STORAGE  COMPANY,  Appt^ 

V. 

MRS.  J.  B.  HARTSHORN. 

MiS9is9ippi  Supreme  Court   (Division  A)'^May  9,   102 1, 

(125  Miss.  662,  88  So.  278.) 

Warehouseman  —  storage  in  noncontract  place  —  responsibility. 

1.  Where  a  warehouseman  has  contracted  to  store  goods  in  a  particular 
place,  and  breaches  his  contract  and  stores  them  in  a  different  place,  it  is 
at  his  own  risk,  and  he  is  liable  for  any  damage  or  injury  to  the  goods 
which  occurs,  even  without  his  fault  or  negligence. 

[See  note  on  this  question  beginning  on  page  979.] 


Evidence  —  of  storage  contract. 

2.  Where  a  warehouse  receipt  for 
the  storage  of  a  bale  of  cotton  is  silent 
as  to  the  place  of  storage,  evidence  is 

Headnotes  by  Sykes,  J. 


admissible  to  show  a  prior  parol 
agreement  which  specifies  the  place 
of  storage. 

[See  27  R.  C.  L.  964.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Leflore 
County  (Davis,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  value  of  certain  bales  of  cotton  destroyed  by  fire  while  in  defendant's 
possession  for  storage.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


TALLAHATCHIE  COMPRESS 

{Its   MU8.   66t, 

Messrs.  Wells,  Stevens,  &  Janes 
:and  E.  L.  Mounger,  for  appellant: 

Warehousemen  are  only  required  to 
iise  that  diligence  and  care  which  per- 
sons of  ordinary  prudence  bestow 
upon  their  own  like  business.  They 
are  not  insurers  or  held  to  that  high 
degree  of  responsibility  which  makes 
them  insurers  against  loss  on  account 
of  any  accident  such  as  a  non-negli- 
gent fire, 

Cowles  V.  Pointer,  26  Miss.  253; 
Archier  v.  Sinclair,  49  Miss.  346;  Mer- 
KJhants'  Wharfboat  Asso.  v.  Wood,  64 
Miss.  661,  60  Am.  Rep.  76,  2  So.  76. 

The  warehouse  receipt  is  the  writ- 
ten contract  and  the  sole  evidence  of 
the  -contract,  and  affirmatively  ex- 
empts the  defendant  from  liability  lor 
fire. 

Gibson  v.  Stevens,  8  How.  384,  12  L. 
ed.  1123;  30  Am.  &  Eng.  Enc.  Law,  2d 
ed.  78;  Tarbell  v.  Farmers'  Mut.  Ele- 
vator Co.  44  Minn.  471,  47  N.  W.  152; 
Mortimore  v.  Ragsdale,  62  Miss.  86; 
Taussig  v.  Bode,  134  Cal.  260,  54 
L.R.A.  774,  86  Am.  St.  Rep.  250,  66 
Pac.  259,  10  Am.  Neg.  Rep.  530;  Star 
•Compress  &  Warehouse  Co.  v.  Meridi- 
an Cotton  Co.  87  Miss.  228,  39 
So.  417;  Leonard  v.  Dunton,  51  111. 
482,  99  Am.  Dec.  568;  Johnson  v. 
Johnson,  74  Miss.  549,  21  So.  147. 

The  warehouse  receipt  being  the 
written  contract,  it  must  be  taken  as 
embodying  all  the  terms  of  the  con- 
tract, and  any,  prior  or  contemporane- 
ous oral  understanding  cannot  be  re- 
lied upon  or  given  in  evidence. 

Thompson  v.  Bryant,  75  Miss.  12,  21 
So.  655;  Red  Snapper  Sauce  Co.  v. 
Boiling,  95  Miss.  752,  50  So.  401 ;  'Co- 
lumbia Star  Mill.  Co.  v.  A.  6.  Russell 
Co.  89  Miss.  437,  42  So.  233;  Irwin  v. 
Yazoo  &  M.  Valley  R.  Co.  99  Miss.  394, 
65  So.  49;  Newberger  Cotton  Co.  v. 
Illinois  C.  R.  Co.  75  Miss.  307,  23  So. 
186;  Anderson  v.  Mobile  &  0.  R.  Co. 
—  Miss.  — ,  38  So.  661 ;  Meridian  Fair 
&  E.  Asso.  V.  North  BiiTningham 
-Street  R.  Co.  70  Miss.  808,  12  So.  555; 
Yazoo  &  M.  Valley  R.  Co.  v.  Hughes, 
94  Miss,  242,  22  L.R.A.(N.S.)  975,  47 
So.  662;  Beck  v.  Wilkins-Ricks  Co.  179 
jN.  C.  231,  9  A.L.R.  554,  102  S.  E.  313 ; 
Liberty  Ins.  Co.  v.  Central  Vermont  R. 
Co.  19  App.  Div.  509,  46  N.  Y.  Supp. 
576. 

Conceding,  for  the  sake  of  argu- 
jnent,  that  plaintiff  offered  sufficient 
.competent  testimony  to  prove  a  con- 
tract whereby  defendant  agreed  to 
store  the  cotton  in  question  in  the 
*brick  compartment,  the  fire  and  the 
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loss  by  fire  is  not  the  proximate  re- 
sult of  the  breach. of  contract  com- 
plained of,  and  there  is  no  liability 
whatever. 

Merchants*  Wharfboat  Asso.  v. 
Wood,  64  Miss,  661,  60  Am.  Rep.  76,  2 
So.  76;  Yazoo  &  M.  Valley  R.  Co.  v. 
Millsaps,  76  Miss.  855,  71  Am.  St.  Rep. 
543,  26  So.  672;  Wiley  v.  Locke,  81 
Kan.  143,  24  L.R.A.(N.S.)  1117,  105 
Pac.  11,  19  Ann.  Cas.  241;  Anderson 
V.  Mobile  &  0.  R.  Co.  —  Miss.  — ,  38 
So.  661 ;  Yazoo  &  M.  Valley  R.  Co.  v. 
Hughes,  94  Miss.  242,  22  L.R.A.(N.S.) 
975,  47  So.  662;  Meridian  Fair  &  E. 
Asso.  V.  North  Birmingham  Street  R. 
Co.  70  Miss.  808,  12  So.  555. 

Messrs.  Gardner,  McBee,  &  Gard- 
ner and  Alfred  Stoner,  for  appellee: 

The  introduction  of  parol  testimony 
to  show  a  prior  parol  agreement  as  to 
where  the  cotton  would  be  stored  is 
not  at  all  inconsistent  with  its  terms, 
and  does  not  violate  the  rule  against 
the  introduction  of  parol  testimony  to 
vary  or  modify  a  written  contract. 

27  R.  C.  L.  964;  Grenada  Cotton 
Compress  Co.  v.  Atkinson,  94  Miss. 
93,  47  So.  644;  10  R.  C.  L.  1095; 
Anderson  v.  Portland  Flouring  Mills 
Co.  37  Or.  483,  50  L.R.A.  235, 
82  Am.  St.  Rep.  771,  60  Pac.  839; 
Baum  V.  Lynn,  72  Miss.  932,  30 
L.R.A.  441,  18  So.  428;  30  Am.  & 
Eng.  Enc.  Law,  p.  78;  McCurdy  v. 
Wallblom  Furniture  &  Carpet  Co.  94 
Minn.  326,  102  N.  W.  873,  3  Ann.  Cas. 
468;  Brandenburg  v.  Northwestern 
Jobbers  Credit  Bureau,  128  Minn.  414, 
L.R.A.1915D,  475,  151  N.  W.  134; 
Wiley  V.  Locke,  81  Kan.  146,  24  L.R.A. 
(N.S.)  1120,  105  Pac.  11,  19  Ann.  Cas. 
241;  Gafford  v.  Globe  Transfer  & 
Storage  Co.  71  Wash.  205,  128  Pac. 
228;  Pilson  v.  Tip-Top  Auto  Co.  67 
Or.  533,  136  Pac.  642 ;  Baxter  v.  Wood- 
ward, 191  Mich.  385,  158  N.  W.  137, 
Ann.  Cas.  1918C,  946;  Boyakine  v. 
Sweeting,  23  Pa.  Dist.  R.  246. 

Where  a  warehouseman  contracts 
to  store  the  goods  of  another  in  a  brick 
building,  but  violates  his  agreement 
and  stores  them  in  an  adjoining 
wooden  building,  in  which  they  are 
burned,  and  which  fire  did  not  destroy 
the  brick  building  or  its  contents,  he 
is  liable  for  the  loss  of  the  goods. 

Wiley  v.  Locke,  81  Kan.  143,  24 
L.R.A.(N.S.)  1117,  105  Pac.  11,  19 
Ann.  Cas.  241;  Mortimer  v.  Otto,  206 
N.  Y.  89,  99  N.  E.  189,  Ann.  Cas. 
1914A,  1121,  2  N.  C.  C.  A.  85;  4  Elliott, 
Contr.  §  3100;  Hudson  v.  Columbia 
Transfer  Co.  137  Mich.  255,  109  Am. 
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St.  Rep.  679,  100  N.  W.  402 ;  St.  Loskv 
V.  Davidson,  6  Cal.  643;  Bradley  vi 
Cunningham,  61  Conn.  485,  15  L.R.A. 
679,  23  Atl.  932 ;  40  Cyc.  431 ;  27  R.  C; 
L.  999;  6  C.  J.  1111,  and  notes. 

SykeSy  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  Mrs.  Hartshorn,: 
plaintiff  in  the  circuit  court,  sued! 
the  appellant  compress  company  fori 
the  value  of  seventy-four  bales  of 
cotton  destroyed  by  fire.  The  dec-, 
laration  contained  three  counts. 
The  first  count  alleged  that  the  de- 
fendant had  agreed  with  plaintiff  to 
store  her  cotton  in  the  brick  com- 
partment of  the  defendant's  ware- 
house, and  breached  this  agreement 
and  stored  the  cotton  in  the  wooden 
compartment,  and  that  while  the  cot- 
ton was  in  the  wooden  compart- 
ment it  was  totally  destroyed  by 
fire.  The  second  count  alleged  that 
plaintiff  had  been  a  customer  of  the 
defendant  for  several  years,  and  was 
in  the  habit  of  storing  her  cotton  in 
the  defendant's  warehouse.  The 
plaintiff  realized  the  danger  of  stor- 
ing cotton  in  the  wooden  compart- 
ment, and  had  instructed  the  de- 
fendant to  store  her  cotton  in  the 
brick  compartment,  where  it  would 
be  safe  from  fire,  and  that  the  de- 
fendant, in  recognition  of  this  re- 
quest, had  stored  plaintiff's  cotton  in 
the  brick  compartment,  whereby  a 
custom  had  arisen  between  plaintiff 
and  defendant,  in  consideration  of 
her  patronage,  and  that  it  had  there- 
fore become  the  duty  of  the  defend- 
ant to  store  all  of  plaintiff's  cotton 
in  the  brick  compartment,  and  that 
in  violation  of  this  custom  defend- 
ant had  stored  the  cotton  which  was 
destroyed  in  the  wooden  compart- 
ment. These  two  counts  were  for 
breach  of  contract.  The  third  count 
was  based  in  tort.  It  is  unnecessary 
to  state  it  because  a  nonsuit  was 
taken  as  to  this  count  by  plaintiff. 
Because  of  this  nonsuit  it  is  also  un- 
necessary to  notice  the  demurrer  of 
defendant  to  the  declaration,  which 
demurrer  had  been  overruled  by  the 
court,  because  the  taking  of  the  non- 
suit as  to  the  count  in  tort  left  the 


declaration  only  stating  a  cause  of 
action  for  breach  of  contract. 
There  was  a  recovery  by  plaintiff  in 
the  circuit  court  in  accordance  with 
the  declaration,  and  the  appeal  is 
here  prosecuted  by  the  defendant  in 
the  lower  court. 

^  The  testimony  for  the  plaintiff  is 
to  the  effect  that  sometime  in 
August,  1917,  about  the  time  the 
plaintiff  began  picking  cotton,  her 
husband  had  a  conversation  with 
the  superintendent  of  the  defendant 
company,  in  which  conversation 
plaintiff's  husband  stated  to  the 
superintendent  that  plaintiff  desired 
her  cotton  stored  in  the  brick  com- 
partment of  the  compress ;  that  the 
reason  he  stated  to  the  superintend- 
ent why  he  wished  it  placed  in  the 
brick  compartment  was  because  the 
insurance  rate  was  cheaper  there 
than  in  the  wooden  compartment* 
He  states  also  as  a  further  reason 
why  he  wished  it  placed  there  was 
because  it  was  safer  from  fire  in  the 
brick  compartment. 

The  son  of  the  plaintiff  also  tes- 
tified that  before  any  cotton  was 
brought  to  the  compress  that  year 
he  had  a  conversation  with  the  su- 
perintendent of  the  compress  com- 
pany in  which  he  told  the  superin- 
tendent to  put  his  mother's  cotton 
in  the  brick  compartment,  and  that 
the  superintendent  agreed  to  do  so,, 
and  that  it  was  because  of  this 
agreement  that  he  stored  the  cotton 
vnth  the  defendant  company;  that 
the  reason  they  wished  the  cotton 
stored  in  the  brick  compartment 
was  because  they  did  not  expect  to 
sell  it  as  fast  as  it  was  gathered  and 
they  thought  it  was  safer  in  the 
brick  compartment. 

This  oral  agreement  to  store 
plaintiff's  cotton  in  the  brick  com- 
partment is  denied  by  the  defend- 
ant's witnesses. 

The  plaintiff's  testimony  is  to  the 
effect  that  because  of  the  promise  to 
store  their  cotton  in  the  brick  com- 
partment they  delivered  it  to  the 
defendant  company.  Upon  receipt 
of  a  bale  of  cotton  this  company  is- 
sued to  plaintiff  a  warehouse  re- 
ceipt for  each  bale  of  cotton.    These 
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receipts  are  all  similar,  and  are  as 
follows : 

Tallahatchie   Compress  &  Storage 

Company, 

Tag  No. . 

Greenwood,  Miss. . 

Have  received  from one  bale 

of  cotton 
Weight. •.  .marked  as  per  margin 

hereof  which  they  agree 
to  deliver  upon  the  re- 
Marks.  •  •  •  .turn  of  this  receipt  and 

payment  of  all  charges. 
Acts  of  Providence,  fire, 
Numbers . .  and  old  damages  except- 
ed. Possession  of  this 
receipt  evidences  title  of 
Condition . .  property. 

,  Superintendent. 

The  testimony  shows  that  plain- 
tiff's cotton  was  actually  stored  in  a 
wooden  compartment,  and,  while  in 
a  wooden  compartment,  was  de- 
stroyed by  fire  of  an  unknown  ori- 
gin; that,  if  the  cotton  had  been 
stored  in  the  brick  compartment,  it 
would  not  have  been  destroyed  by 
this  fire. 

There  are  two  principal  conten- 
tions of  the  appellant  which  deserve 
our  notice.  The  first  is  that  the 
warehouse  receipt  in  this  case  is  the 
written  contract  and  the  sole  evi- 
dence of  the  contract,  and  aflirm- 
atively  exempts  the  defendant  from 
liabilities  for  fire.  As  will  be  noted, 
this  warehouse  receipt  does  not  em- 
body all  of  the  terms  of  the  contract 
of  bailment.  The  amount  of  charges 
per  month  are  not  stated  on  this  re- 
ceipt, and  it  is  also  silent  as  to  the 
place  of  storage.  There  is  a  clause 
contained  therein  which  is  evidently 
meant  to  exempt  the  compress  com- 
pany from  loss  by  "acts  of  provi- 
dence, fire,  and  old  damage  except- 
ed.*' It  is  the  contention  of  the 
appellant  that  all  testimony  relating 
to  the  verbal  agreement  to  store  the 
cotton  in  the  brick  compartment  of 
the  warehouse  was  inadmissible  be- 
cause the  receipt  itself  was  the  writ- 
ten contract.    This  receipt  does  not 

Evidence-  ^^ej^P^  to  state  all 

of  storaflre  of  the  terms  of  the 

•:ontr«ct.  bailment.   As  a  con- 

tract  it  is  incomplete  upon  its  face. 

17  A.L.R.— 62. 


That  being  true,  it  is  competent  to 
prove  by  oral  testimony  agreements 
relating  to  this  bailment  which  did 
not  vary,  alter,  or  contradict  the 
contractual  parts  of  the  warehouse 
receipts. 

This  rule  is  aptly  stated  in  27 
R.  C.  L.  p.  964,  Tf  19,  as  follows: 
"So  a  warehouse  receipt  may  recite 
so  little  of  the  agreement  between 
the  parties  that  it  does  not  rise  to 
the  dignity  of  a  contract,  and  in  such 
a  case  evidence  may  be  received  of 
the  terms  of  the  contract,  and  when 
a  warehouse  receipt  specifies  no  par- 
ticular place  for  the  storage  of  the 
goods,  evidence  is  admissible  to 
show  a  prior  parol  agreement  which 
does  so  specify." 

In  the  case  of  Baum  v.  Lynn,  72 
Miss.  932,  30  L.R.A.  441, 18  So.  428, 
this  court  quoted  with  approval  the 
rule  laid  doWn  in  Stephens  on  Evi- 
dence, when  parol  testimony  could 
be  introduced  to  prove  what  are 
called  collateral  contracts;  that  is, 
contracts  not  evidenced  by  the  writ- 
ten one,  but  which  constitute  the 
consideration  upon  which  the  writ- 
ten one  in  turn  rests.  In  tlfis  rule 
Mr.  Stephens  states  that  parol  evi- 
dence may  be  introduced  to  show: 
"(2)  The  existence  of  any  separate 
oral  agreement  as  to  any  matter  on 
which  a  document  is  silent  and 
which  is  not  inconsistent  with  its 
terms,  if,  from  the  circumstances  of 
the  case,  the  court  infers  that  the 
parties  did  not  intend  the  document 
to  be  a  complete  and  final  statement 
of  the  whole  of  the  transaction  be- 
tween them." 

This  identical  question  is  so  de- 
cided in  the  case  of  McCurdy  v. 
Wallblom  Furniture  &  Carpet  Co. 
94  Minn.  326, 102  N.  W.  873,  3  Ann. 
Cas.  468. 

The  court  was  correct  in  permit- 
ting this  oral  testimony  as  to  the 
agreement  to  store  the  cotton  in  the 
brick  compartment. 

It  is  next  contended  by  the  appel- 
lant that  there  can  be  no  recovery, 
because  the  fire  and  the  consequent 
loss  by  fire  was  not  the  proximate 
result  of  the  breach  of  the  contract 
complained  of.    Appellant  relies  up- 
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on  the  cases  of  Merchants'  Wharf- 
boat  Asso.  V.  Wood,  64  Miss.  661,  60 
Am.  Rep.  76,  2  So.  76 ;  Yazoo  v.  M. 
Valley  R.  Co.  v.  Millsaps,  76  Miss. 
855,  71  Am.  St.  Rep.  543,  25  So. 
672;  and  Anderson  v.  Mobile  &  0. 
R.  Co.  —  Miss.  — ,  38  So.  661. 
In  these  three  Mississippi  cases 
the  gravamen  of  the  offense  was 
the  negligence  of  the  defendants 
in  failing  to  ship  cotton  within 
a  reasonable  time  or  a  negligent 
delay  in  shipping  cotton.  The 
cotton  in  each  instance  was  de- 
stroyed by  fire.  These  fires  were  not 
caused  by  any  negligence  of  the  de- 
fendants. In  these  cases  the  court 
held  that  the  negligence  of  the  de- 
fendants, that  is,  the  unreasonable 
delay  in  the  shipping  of  the  cotton, 
was  not  the  proximate  cause  of  the 
injury  to  plaintiffs,  but  that  the 
proximate  cause  of  thiS  injury  was 
the  fire. 

In  this  case,  however,  we  are 
presented  with  a  different  question. 
This  suit  is  for  the  breach  of  the 
contract,  the  contract  being  to  store 
the  cotton  in  the  brick  compartment, 
and  th^  breach  consisting  of  its  be- 
ing stored  in  another  compartment ; 
namely,  a  wooden  compartment. 
The  testimony  of  the  plaintiffs 
shows  that  they  made  this  agree- 
ment because  they  could  get  cheaper 
insurance  when  the  cotton  was 
stored  in  the  brick  compartment, 
and  for  the  further  reason  that  they 
knew  it  was  a  safer  place  for  their 
cotton  to  be  stored.  The  testimony 
shows  that  it  was  less  apt  to  be 
destroyed  by  fire  when  in  the  brick 
compartment.  In  fact,  the  very  tes- 
timony which  shows  that  the  insur- 
ance was  cheaper  in  the  brick  com- 
partment would  lead  one  at  once  to 
believe  that  for  this  reason  it  was 
less  apt  to  be  destroyed  by  fire  when 
stored  in  the  brick  compartment. 
There  was  a  total  breach  of  the  con- 
tract of  bailment.  The  great  weight 
of  authority  in  a  case  of  this  kind  is 

that,    where    there 

no  neon  tract  brCach    of    thC    COn- 

iihiuTy.^"'''""      tract    of    bailment, 

and  the  goods  have 
been  injured  or  destroyed,  whereas 


if  the  contract  had  been  complied 
with  there  would  have  been  no  in- 
jury or  destruction,  then  the  plain- 
tiff is  entitled  to  recover.  A  few 
cases  can  be  found  upholding  the 
contrary  doctrine.  Among  these 
few  is  that  of  McRae  v.  Hill,  126  111. 
App.  349. 

When  a  warehouseman  agrees  to 
store  goods  in  a  particular  place  and 
complies  with  his  contract,  he  is,  of 
course,  not  liable  for  the  loss  of 
these  goods,  unless  this  loss  be  due 
to  his  negligence.  This  rule  is  ele- 
mentary. But  when  he  agrees  to 
store  goods  in  a  particular  place  and 
stores  them  in  a  different  place,  he 
has  breached  his  contract  of  bail- 
ment, and  is  therefore  responsible 
for  the  return  of  the  goods  or  for 
their  value.  He  stores  them  in  a 
different  place  at  his  own  peril. 
This  rule  is  thus  laid  down  in  Elliott 
on  Contracts,  vol.  4,  §  3100 :  "The 
warehouseman  must  comply  with 
the  contract  of  storage.  If  he  has 
contracted  to  store  goods  in  a  speci- 
fied warehouse,  or  a  particular 
place,  and  stores  them  in  a  different 
place,  it  is  at  his  own  risk,  and  he 
is  liable  for  their  injury  which  oc- 
curs, even  without  tis  own  negli- 
gence." 

To  the  same  effect  are  40  Cyc. 
431;  27  R.  C.  L.  999;  6  C.  J.  1111; 
Wiley  V.  Locke,  81  Kan.  143,  24 
L.R.A.(N.S.)  1117,  105  Pac.  11,  19 
Ann.  Cas.  241.  Copious  notes  re- 
viewing practically  all  of  the  deci- 
sions upon  this  subject  are  found  in 
the  last  two  reports. 

Another  late  case  upon  the  subject 
is  that  of  Mortimer  v.  Otto,  206  N. 
Y.  89,  99  N.  E.  189,  Ann.  Cas. 
1914A,  1121,  2  N.  C.  C.  A.  85.  That 
case  is  quite  similar  to  the  one  under 
consideration.  In  the  Otto  Case  the 
agreement  was  to  store  certain 
household  furniture  in  a  specified 
room.  In  violation  of  this  agree- 
ment they  were  stored  in  another 
building  and  destroyed  by  a  fire 
which  originated  without  any  neg- 
ligence on  the  part  of  the  defendant. 
Among  other  things,  it  is  said  in 
the  opinion  that  "they  [the  defend- 
ants] by  their  express  agreement 
subjected  themselves  to  the  addi- 
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tional  obligation  that  they  would 
store  the  goods  in  a  specified  place. 
No  degree  of  care  or  vigilance,  short 
of  complete  performance,  would  re- 
lieve them  of  that  obligation.  .  .  . 
"The  plaintiff  and  her  assignor 
were  depositing  their  property  with 
the  defendants,  and  a  regard  for  its 
safety  and  security  while  in  the 
keeping  of  the  defendants  was  ob- 
viously within  their  contemplation 
and,  it  may  ...  be  assumed, 
known  to  the  defendants.  For  the 
purpose  of  making  effective  that  re- 
gard, they,  with  the  permission  and 
concurrence  of  the  defendants, 
selected  the  precise  place  of  storing. 
Fire  is  an  ordinary  and  frequent 
agency  of  destruction  or  injury,  and 
safety  as  against  it  was  in  the  con- 
templation of  the  parties  when  they 
agreed  that  the  property  should  be 
stored  in  the  specified  room.  Had 
the  property  been  there  stored,  the 
plaintiff  and  her  assignor  would 
have  assumed  all  the  risks  of  injury 
to  it  except  those  ordinarily  imposed 
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by  law  upon  the  defendants  as 
bailees.  When,  however,  the  prop- 
erty was  burned  in  the  building  in 
which  the  defendants  in  fact  placed 
it,  the  consequent  loss  and  damage 
was  that  which  the  parties  appre- 
hended and  sought  to  avoid  through 
the  agreement  that  the  property 
should  not  be  there,  and  the  defend- 
ants must  indemnify  the  plaintiff 
therefor." 

The  plaintiff's  testimony  showed 
a  special  agreement  to  store  her 
cotton  in  the  brick  compartment. 
The  uncontradicted  testimony 
showed  that  the  cotton  was  stored 
in  the  wooden  compartment  and 
there  destroyed  by  fire,  and  that, 
had  the  cotton  been  stored  according 
to  contract  in  the  brick  compart- 
ment, it  would  not  have  been  burned 
or  damaged. 

Under  this  testimony  the  plaintiff 
was  entitled  to  recover,  and  the 
judgment  of  the  Circuit  Court  is  af- 
firmed. 

Suggestion  of  error  overruled. 


ANNOTATION. 

Liability  of  bailee  for  lots  of  or  injury  to  goods  kept  at  a  place  odier  than 

that  originally  intended* 


The  subject  indicated  in  the  above 
title  is  fully  treated  in  the  annotation 
appended  to  Scott-Mayer  Commission 
Co.  V.  Merchants'  Grocer  Co.  12 
A.L.R.  1822.  The  rule  is  there  said  to 
be  that  if  the  bailor,  without  author- 
ity, deviates  from  the  contract  as  to 
the  place  of  storage  or  keeping  of 
the  property,  and  a  loss  occurs  which 
would  not  have  occurred  had  the 
property  been  stored  or  kept  in  the 
place  agreed  upon,  the  bailee  is  liable 
even  though  he  is  not  negligent.  In 
accord  with  this  rule  is  the  reported 
case  (Tallahatchie  Compress  & 
Storage  Co.  v.  Hartshorn,  ante, 
974),  in  which  it  was  held  that  where 
a  warehouseman  has  contracted  to 
store  goods  in  a  particular  place, 
and  breaches  his  contract  by  storing 
them  in  a  different  place,  he  is 
liable  for  any  damage  or  injury  to  the 
^oods  which  occurs  even  without  his 
fault    or    negligence.      In    this    case. 


where  cotton  was  stored  in  a  wooden 
warehouse,  contrary  to  the  agreement 
to  store  it  in  a  brick  compartment  of 
the  warehouse,  and  was  destroyed  by 
fire,  it  was  unsuccessfully  contended 
that  the  warehouseman  could  not  be 
held  liable  for  the  loss,  because  the 
fire  was  not  the  proximate  result 
of  the  breach  of  contract.  The  court 
said  that  the  great  weight  of  authority 
in  this  kind  of  cases  is  that  where 
there  is  a  total  breach  of  the  contract 
of  bailment  and  the  goods  are  injured 
or  destroyed,  whereas  if  there  had 
been  compliance  with  the  contract 
there  would  have  been  no  injury  or 
destruction,  the  plaintiff  is  entitled 
to  recover. 

The  only  case  coming  within  the 
scope  of  the  annotation  decided  since 
the  preparation  of  the  earlier  note 
above  referred  to  appears  to  be 
Holly  Sugar  Corp.  v.  Leonardt  (1921) 
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—  CaL  — ,  200  Pac.  1047,  where, 
sufirar  was  stacked  temporarily  on  an 
unloading  platform  between  the 
warehouse  and  railroad  track,  and, 
after  remaining  there  several  days, 
was  destroyed  by  fire.  It  was  held 
that  the  owner  of  the  warehouse,  who 
had  agreed  to  store  the  sugar  in  a 
fireproof  building,  was  not  liable 
for  the  loss,  there  being  sufficient 
evidence  to  justify  a  finding  that  there 


had  been  no  negligence  or  breach 
of  contract.  It  appeared  that  the 
sugar  had  been  delivered  more  rapidly 
and  in  larger  quantities  than  in 
the  previous  dealings  of  the  parties^ 
and  that,  although  some  of  it  had 
remained  on  the  platform  for  ten  or 
fifteen  days,  there  had  been  no  lack 
of  diligence  in  removing  it  as  fast 
as  possible  to  the  warehouse. 

R.   £•    S. 


EX  PARTE  LON  SANDERS. 
STATE  OF  ARIZONA,  Appt, 

V. 

LON  SANDERS. 

Arif^na  Supreme  Court '^  October  19,  lOSdl. 
(—  Ariz.  — ,  201  Pac.  93.) 

Embezzlement  —  liability  of  partner  for  taking  partnership  funds. 

1.  A  partner  cannot  be  convicted  of  embezzling  partnership  funds  under 
a  statute  which  provides  such  conviction  for  certain  specified  persons,  not 
including  a  partner,  and  "any  person  otherwise  intrusted  with  or  having 
in  his  control  property  for  the  use  of  any  other  person,"  who  appropriates 
it  to  his  own  use,  or  secretes  it  for  that  purpose. 

[See  note  on  this  qitestian  beginning  on  page  982.] 


Habeas  corpus  —  when  lies  —  impris- 
onment by  committing  magistrate. 

2.  Habeas  corpus  lies  to  determine 


the  legality  of  an  imprisonment  under 
order   of   a   committing  magistrate. 
[See  12  R.  C.  L.  1188,  1189.] 


Appeal  by  the  State  from  an  order  of  the  Superior  Court  for  Santa 
Cruz  County  (O'Connor,  J.),  discharging  petitioner  in  a  habeas  corpus 
proceeding  brought  to  secure  his  discharge  from  custody  to  which  he  had 
been  committed  for  embezzlement  of  partnership  funds.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  J.  Galbraith,  Attorney     nary  trial  before  committing  magis- 


General,  and  Arthur  H.  De  Riemer  for 

the  State. 

Mr.  S.  F.  Noon  for  respondent. 

Ross,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  order 
of  the  superior  court  of  Santa  Cruz 
county,  made  in  a  habeas  corpus 
proceeding,  discharging  the  petition- 
er, Lon  Sanders,  from  custody,  and 
is  prosecuted  by  the  state  under 
subdivision  7  of  §  1227,  Civil  Code 
1913.    The  petitioner,  after  prelimi- 


trate  in  said  county,  had  been 
regularly  held  to  answer  the  charge 
of  embezzlement.  In  his  petition 
for  a  writ  of  habeas  corpus  the  il- 
legality of  his  imprisonment  was 
alleged  to  be  that  he  was  committed 
without  reasonable  or  probaUe 
cause,  and  as  a  part  of  his  petition 
the  testimony  taken  at  the  prelimi- 
nary was  made  an  exhibit.  It  ap- 
pears from  the  testimony  taken  at 
the  preliminary  that  the  funds  the 
petitioner  is  alleged  to  have   em- 
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bezzled  were  the  property  of  a  co- 
partnership of  which  he  was  a  mem- 
ber. The  attorney  general  there- 
fore states :  "The  sole  question  pre- 
43ented  by  this  appeal  is  whether  a 
partner  may  be  tried  and  convicted 
under  the  Penal  Code  of  this  state 
for  the  embezzlement  of  partnership 
funds.'' 

On  this  question  we  have  only  the 
viewpoint  of  the  attorney  general; 
the  petitioner  failing  to  make  any 
appearance. 

The  writ  of  habeas  corpus  was 
sougl  by  the  petitioner  under  sub- 
division 7  of  §  1359  of  the  Penal 
Code,  wherein  it  is  provided  that, 
if  it  appear  on  the  return  of  the  writ 
of  habeas  corpus  that  the  petitioner 
has  been  committed  on  a  criminal 
charge  without  reasonable  or  proba- 
ble cause,  he  may 

wfcen*iie'i2r**'"  bc  discharged.  The 
Imprisonment  right  to  have  the 
ISi«?.Tr«I"*"'  legality  of  his  im- 
prisonment thus  de- 
termined is  well  settled  by  the  fol- 
lowing cases :  Ex  parte  Stemes,  82 
Cal.  245,  23  Pac.  38 ;  Ex  parte  Vice, 
5  Cal.  App.  153,  89  Pac.  983;  Re 
Baugh,  30  Idaho,  387,  164  Pac.  529. 
Embezzlement  is  purely  a  statu- 
tory offense.  It  was  unknown  to 
the  common  Uw.  We  must  there- 
fore look  to  our  statute  defining  the 
crime  of  embezzlement  and  the  rela- 
tions under  which  it  may  be  com- 
mitted in  order  to  determine  wheth- 
er a  partner  may  be  tried  and  con- 
victed for  misappropriating  funds 
belonging  to  his  partnership.  We 
are  asked  to  construe  §  503  of  the 
Penal  Code  to  cover  a  partner  who 
misappropriates  partnership  funds. 
That  paragraph  reads  as  follows: 
*'Every  trustee,  banker,  merchant 
broker,  attorney,  agent,  assignee  in 
trust,  executor,  administrator  or 
collector,  or  person  otherwise  in- 
trusted with  or  having  in  his  control 
property  for  the  use  of  any  other 
person,  who  fraudulently  appropri- 
ates it  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his 
trust,  or  secretes  it  with  a  fraudu- 
lent intent  to  appropriate  it  to  such 
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use  or  purpose,  is  guilty  of  embezzle- 
ment." 

It  is  obvious  that  it  does  not  in 
terms  cover  the  situation.  None  of 
the  employments  or  trust  relations 
therein  enumerated  comprehends  or 
approaches  the  relationship  a  part- 
ner sustains  to  the  partnership 
funds,  nor  do  we  think  the  expres- 
sion "or  person  otherwise  intrusted 
with  or  having  in  his  control  prop- 
erty for  the  use  of  any  other  person" 
fits   the   case    of  a 

partner,     for     the  S5Su?t"yTf*'"'*" 
reason  the  partner  partner  for 
does  not  have  con-  VSi^^tuJSS!     '' 
trol  of  the  property 
"for  the  use  of  any  other  person," 
but  rather  for  the  use  of  himself 
and  all  the  other  members  of  the 
partnership. 

In  the  case  of  State  v.  Reddick, 
2  S.  D.  124,  48  N.  W.  846,  8  Am. 
Crim.  Rep.  204,  under  a  statute  for 
the  purpose  of  this  case  just  the 
same  as  ours,  the  court  said,  after 
quoting  the  statute:  "Upon  these 
provisions  of  law  the  contention  is 
made  that  the  defendant  in  error 
was  a  trustee  of  his  copartner,  that 
as  such  partner  and  consequent 
trustee  he  had  in  his  control  prop- 
erty for  the  use  of  another,  and  that 
a  fraudulent  appropriation  of  such 
property  to  a  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his 
trust,  as  charged  in  the  indictment, 
rendered  him  guilty  of  embezzle- 
ment. It  need  hardly  be  stated  that 
under  the  general  statute  defining 
embezzlement  as  a  criminal  offense, 
the  rule  is  that  the  fraudulent  mis- 
appropriation of  partnership  funds 
by  one  of  the  parbiers  does  not  con- 
stitute enxbezzlement,  for  each  part- 
ner is  the  ultimate  owner  of  an  un- 
divided interest  in  all  the  partner- 
ship property,  and  none  of  such 
property  can  he  said,  with  reference 
to  either  partner,  to  biB  the  property 
of  another,  and,  as  no  one  can  be 
guilty  of  stealing  or  embezzling 
what  belongs  to  him  and  of  which 
he  is  legally  entitled  to  the  posses- 
sion, tiie  courts  have  uniformly  held 
that  a  general  partner  cannot  be 
convicted  of  embezzling  partnership 


982 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


property  which  comes  into  his  pos- 
session or  under  his  control  by 
virtue  of  his  being  such  partner  and 
joint  owner.  Whart.  Crim.  Law, 
9th  ed.  §§  935,  1015,  1054;  State  v. 
Kent,  22  Minn.  41,  21  Am.  Rep.  764, 
2  Am.  Crim.  Rep.  107 ;  State  v.  But- 
man,  61  N.  H.  511,  60  Am.  Rep.  332 ; 
Van  Etten  v.  State,  24  Neb.  734, 
1  L.R. A.  669,  40  N.  W.  289 ;  Napo- 
leon V.  State,  3  Tex.  App.  522." 

The  attorney  general  cites  as  sup- 
porting his  contention  State  v.  Kus- 
nick,  45  Ohio  St.  535,  4  Am.  St.  Rep. 
567,  15  N.  E.  481.  In  that  case  it 
was  held  that  the  owner  of  shares 
of  stock  in  a  joint-stock  banking 
company,  who  was  also  the  cashier 
of  the  company,  could  be  guilty, 
under  the  Ohio  statute,  of  embez- 
zling the  funds  of  the  banking  com- 
pany. The  court  in  the  Reddick 
Case,  in  commenting  .upon  the  de- 
cision in  the  Eusnick  Case,  used  this 
language:  "It  was  his  employment 
as  cashier  that  imposed  the  duty  and 
trust  upon  him,  and  at  the  same  time 
afforded  him  the  opportunity  for 
their  violation  and  abuse.  And  even 
then  the  court  seems  to  have  regard- 


ed it  as  important  to  demonstrate 
that  the  statute  under  which  the 
conviction  was  had  deliberately 
eliminated,  as  an  element  of  the 
offense,  the  condition  that  the  sub- 
ject of  the  embezzlement  should  be 
the  property  of  another." 

The  Illinois  "court  declines  to 
follow  the  reasoning"  of  the  Kusnick 
Case.  McElroy  v.  People,  202  111. 
473,  66  N.  E.  1058,  14  Am.  Crim- 
Rep.  331 ;  People  v.  Dettmering,  278 
111.  580, 116  N.  E.  205. 

We  have  come  to  the  conclusion 
that  "a  partner  cannot  be  guilty  of 
embezzlement  of  partnership  funds, 
because  such  partner  combines  in 
himself  at  once  the  character  of 
principal  and  agent.  The  partners 
have  the  conununity  property  and 
are  interested  in  the  partnership 
effects."  Napoleon  v.  State,  3  Tex. 
App.  522;  Ray  v.  State,  48  Tex. 
Crim.  Rep.  122,  88  S.  W.  761 ;  Gary 
v.  Northwestern  Mut.  Aid  Asso.  87 
Iowa,  25,  53  N.  W.  1086. 

The  judgment  of  the  lower  court 
is  affirmed. 

McAllister  and  Flanigan,  JJ.,  con- 
cur. 


ANNOTATION. 
Embezzlement  by  partner. 


Rule  stated. 

It  is  uniformly  held  that  a  general 
partner  cannot  be  convicted  of  em- 
bezzling partnership  property  which 
comes  into  his  possession  or  under  his 
control  during  the  course  of  the  part- 
nership business  by  reason  of  his  be- 
ing a  partner. 

Arizima.  —  See  the  reported  case 
(Ex  PARTE  Sanders,  ante,  -980). 

Indiana. — State  v.  Matthews  (1891) 
129  Ind.  281,  28  N.  E.  703. 

Iowa. — Gary  v.  Northwestern  Mut. 
Aid  Asso.  (1893)  87  Iowa,  25,  53  N.  W. 
1086. 

Louisiana.  —  State  v.  Hogg  (1910) 
126  La.  1053,  29  L.R.A.(N.S.)  830,  53 
So.  225,  21  Ann.  Gas.  124. 

New  Hampshire. — State  v.  Butman 
(1881)  61  N.  H.  511,  60  Am.  Rep.  332. 

Pennsylvania.  —  Gom.  v.  Amheim 
(1896)  3  Pa.  Super.  Gt.  104. 


South  Dakota.  —  State  v.  Reddick 
(1891)  2  S.  D.  124,  48  N.  W.  846,  8 
Am.  Grim.  Rep.  204. 

Texas.— Napoleon  v.  State  (1878)  3 
Tex.  App.  522;  Dancy  v.  State  (1899) 
41  Tex.  Grim.  Rep.  293,  58  S.  W.  635, 
886;  Ray  v.  State  (1905)  48  Tex.  Grim. 
Rep.  122,  86  S.  W.  761;  McGrary  v. 
State  (1907)  51  Tex.  Grim.  Rep.  496, 
123  Am.  St.  Rep.  903,  103  S.  W.  926; 
McGrary  v.  State  (1907)  51  Tex.  Grim. 
Rep.  502,  123  Am.  St.  Rep.  905,  103 
S.  W.  924, 14  Ann.  Gas.  722;  O'Marrow 
V.  State  (1912)  66  Tex.  Grim.  Rep. 
416,  147  S.  W.  252;  Manuel  v.  State 
(1903)  44  Tex.  Grim.  Rep.  433,  71  S. 
W.  973.  And  see  Aldrich  v.  State 
(1891)  29  Tex.  App.  394,  16  S.  W.  251^ 
Gompare  Butler  v.  State  (1908)  54 
Tex.  Grim.  Rep.  42,  111  S.  W.  146. 

England.— Reg.    v.    Robson    (1885) 
L.  R.  16  Q.  B.  Div.  137,  55  L.  J.  Mag. 
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Cas.  N.  S.  55,  53  L.  T.  N.  S.  823,  34 
Week.  Rep.  276,  15  Cox,  C.  C.  772,  5Q 
J.  P.  488;  Reg.  v.  McDonald  (1861) 
Leigh  &  G.  85,  31  L.  J.  Mag.  Gas.  N.  S. 
67,  7  Jur.  N.  S.  1127,  5  L.  T.  N.  S. 
330,  10  Week.  Rep.  21,  9  Cox,  C.  G.  10; 
Reg.  V.  Taffs  (1850)  4  Cox,  G.  G.  169; 
Reg.  V.  Bren  (1863)  Leigh  &  G.  346, 
9  Cox,  G.  C.  398,  33  L.  J.  Mag.  Cas. 
N.  S.  59,  9  L.  T.  N.  S.  452,  12  Week. 
Rep.  107;  Reg.  v.  Diprose  (1868)  11 
Cox,  C.  C.  185,  19  L.  T.  N.  S.  292,  17 
Week.  Rep.  180,  Compare  Reg.  v.  At- 
kinson (1842)  Car.  &  M.  525,  2  Moody, 
C.  C.  278. 

On  the  same  principle  a  partner 
cannot  be  an  accomplice  in  the  em- 
bezzlement of  partnership  property. 
Aldrich  v.  State  (1891)  29  Tex.  App. 
394,  16  S.  W.  251. 

"It  is  well  settled  that  a  partner 
cannot  commit  a  crime  by  any  acts 
relating  to  the  possession  of  the  part- 
nership property,  such  as  embezzle- 
ment, larceny,  or  burglary,  for  he  is 
both  principal  and  agent.''  State  v. 
Matthews  (Ind.)  supra. 

"A  partner  cannot  be  guilty  of  em- 
bezzlement of  partnership  funds,  be- 
cause such  partner  combines  in  him- 
self at  once  the  character  of  principal 
and  agent.  The  partners  have  a  com- 
munity of  property  and  interest  in  the 
partnership  effects.  In  law  they  are 
treated,  in  a  qualified  sense,  as  joint 
tenants  of  the  partnership  property, 
having  an  interest  therein  'per  my  et 
per  tout.'  "  Napoleon  v.  State  (Tex.) 
supra. 

"The  statutes  of  nearly  all  the 
states  which  undertake  to  define  em- 
bezzlement require  that  the  subject  of 
the  offense  shall  be  i^hown  to  be  'the 
property  of  another,'  and  this  has  al- 
most universally  been  construed  to 
mean  that  it  must  be  wholly  the  prop- 
erty of  another.  It  has  resulted  that, 
as  a  rule,  a  member  of  an  ordinary 
partnership  could  not  be  convicted  of 
embezzlement  of  partnership  proper- 
ty." State  v.  Kusnick  (1888)  45  Ohio 
St.  535,  4  Am.  St.  Rep.  564,  15  N.  E. 
481. 

In  New  Hampshire,  under  a  statute 
(Gen.    Laws,    chap.    275,    §    8)    pro- 
viding  for   the   punishment  of   "any 
officer,  agent,  or  servant  of  any  cor- 


poration, public  or  private,  or  the 
clerk,  servant,  or  agent  of  any  per- 
son," who  shall  embezzle  property 
belonging  to  such  person  or  corpora- 
tion, it  has  been  held  that  a  partner 
who  embezzles  the  property  of  his  firm 
is  not  within  the  statute,  and  cannot 
be  punished  therefor,  although  part- 
ners are  in  law  the  agents  of  the  firm. 
State  V.  Butman  (1881)  61  N.  H.  511, 
60  Am.  Rep.  332. 

And  under  the  South  Dakota  statute 
(Gomp.  Laws,  §§  3915,  4036,  and  6799) 
declaring  that  partners  are  trustees 
for  each  other,  and  providing  that  if 
any  person,  being  a  trustee,  fraudu- 
lently appropriates  the  trust  fund  to 
any  use  or  purpose  not  in  the  due  and 
lawful  execution  of  his  trust,  or 
secretes  it  with  a  fraudulent  intent 
to  appropriate  it  to  such  use  and  pur- 
pose, he  is  guilty  of  embezzlement, 
the  general  rule  is  affirmed,  and  it  is 
held  that  a  partner  cannot  be  con- 
victed of  such  crime,  for  the  reason 
that,  although  partners  are  trustees 
for  each  other,  they  are  not  trustees 
for  the  partnership,  which  is  the  own- 
er of  the  property  charged  to  be  em- 
bezzled. State  V.  Reddick  (1891)  2 
S.  D.  124,  48  N.  W.  846,  8  Am.  Grim. 
Rep.  204. 

Likewise,  in  Texas,  one  who  appro- 
priates to  his  own  use  partnership  ef- 
fects is  held  not  to  be  guilty  of  em- 
bezzlement under  a  statute  providing 
that  any  clerk,  agent,  attorney  at  law 
or  in  fact,  servant,  or  employee,  who 
shall  embezzle,  fraudulently  misapply, 
or  convert  to  his  own  use,  without  the 
consent  of  his  principal  or  employer, 
any  money  or  property  which  may 
have  come  into  his  possession  or  be 
under  his  care  by  virtue  of  such  office, 
agency,  or  employment,  shall  be 
deemed  guilty  of  embezzlement.  0'- 
Marrow  v.  State  (1912)  66  Tex.  Grim. 
Rep.  416,  147  S.  W.  252. 

In  the  reported  case  (Ex  parte 
Sanders,  ante,  980)  the  Arizona  stat- 
ute (Penal  Code,  §  503)  defining  em- 
bezzlement and  the  relations  under 
which  it  may  be  committed  is  con- 
strued not  to  include  a  partner  who 
misappropriates  partnership  funds, 
and  the  expression,  "or  person  other- 
wise intrusted  with  or  having  in  his 
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control  property  for  the  use  of  any 
other  person/'  used  in  said  statute, 
is  held  not  to  refer  to  a  partner,  for 
the  reason  that  a  partner  controls  the 
partnership  property  for  the  use  of 
himself  and  fellow  partners,  and  not 
for  the  use  of  any  other  person. 

In  Louisiana,  in  State  v.  Hogg 
(1910)  126  La,  1053,  29  L.R.A.(N.S.) 
830,  53  So.  225,  21  Ann.  Gas.  124,  the 
court  said:  'It  has  been  so  well 
settled  that  a  partner  cannot  em- 
bezzle partnership  property  under  a 
statute  relating  to  an  agent,  clerk, 
mandatary,  etc.,  misappropriating, 
etc.,  property  received  *for  his  employ- 
er, principal,  or  bailor,  or  by  virtue  of 
his  office,  trust,  or  employment,  or 
which  shall  have  been  intrusted  to 
his  care  ...  by  another,'  or  by 
his  employer,  etc.,  that  no  prosecu- 
tions for  such  supposed  offenses  have 
been  instituted.  In  some  states,  where 
the  intention  was  to  include  partners 
dealing  with  partnership  property,  it 
has  been  so  expressly  provided,  and 
we  are  of  opinion  that  such  a  course 
would  have  been  pursued  by  the  gen- 
eral assembly  of  this  state,  if  it  had 
had  the  purpose  mentioned  in  view." 

Partnersliip  Tel  non. 

In  a  number  of  instances  the  courts, 
while  recognizing  the  general  rule 
heretofore  stated,  have  held  on  the 
facts  that  no  partnership  was  shown, 
and  that  the  rule  was  therefore  in- 
applicable. Laycock  v.  State  (1898) 
136  Ind.  217,  36  N.  E.  137  (member  of 
trainmen's  fraternal  association) ; 
Com.  V.  Bennett  (1875)  118  Mass.  443 
(share  in  profits,  but  not  in  losses; 
therefore  not  partnership) ;  Ward  v. 
State  (1916)  113  Miss.  22,  73  So.  865 
(lack  of  joint  liability  and  joint  own- 
ership; therefore  not  partnership); 
State  V.  Knowles  (1904)  185  Mo. 
141,  83  S.  W.  1083  (member  of 
fraternal  organization) ;  People  v. 
Hopkins  (1908)  126  App.  Div.  843, 
111  N.  Y.  Supp.  423  (principal 
and  agent);  Butler  v.  State  (1908) 
54  Tex.  Crim.  Rep.  42,  111  S.  W. 
146  (same) ;  Reg.  v.  McDonald 
(1861)  Leigh  &  C.  (Eng.)  85. 
31  L.  J.  Mag.  Cas.  N.  S.  67,  7  Jur. 
N.  S.  1127,  5  L.  T.  N.  S.  330, 
10  Week.   Rep.   21,  9   Cox,   C.   C.   10 


(master  and  servant) ;  State  v.  Camp- 
bell (1898)  59  Kan.  246,  52  Pac.  454 
(member  of  fraternal  organization). 

In  Butler  v.  State  (1908)  54  Tex. 
Crim.  Rep.  42,  111  S.  W.  146,  it  ap- 
peared that  a  person  agreed  to  furnish 
to  the  accused  a  team  and  wagon,  with 
which  the  accused  was  to  do  certain 
hauling,  the  sum  received  therefor  to 
be  divided.  It  was  held  that  the  ac- 
cused was  an  agent,  and  not  a  part- 
ner, and  was  liable  for  embezzlement 
if  he  converted  the  entire  sum  received 
to  his  own  use. 

In  other  cases,  an  appropriation  of 
money  has  been  held  not  to  be  em- 
bezzlement because,  on  the  facts,  the 
appropriation  was  found  to  have  the 
interest  of  a  partner  therein.  Thus, 
where  one  employed  by  an  organ  deal- 
er, under  a  contract  providing  that 
he  was  to  sell  organs,  and  divide  the 
profits  with  his  employer,  sold  an  or- 
gan and  converted  the  proceeds,  he 
was  held  not  to  be  guilty  of  embezzle- 
ment, as  the  parties  to  the  contract 
were  partners.  McCrary  v.  State 
(1907)  51  Tex.  Crim.  Rep.  496,  123 
Am.  St.  Rep.  903,  103  S.  W.  92.  And 
see  McCrary  v.  State  (1907)  51  Tex. 
Crim.  Rep.  502,  123  Am.  St.  Rep.  905, 
103  S.  W.  924,  14  Ann.  Cas.  722. 

Likewise,  where  one  furnished  the 
money  to  another  with  which  to  buy 
cattle,  agreeing  to  divide  the  profits 
arising  from  the  investment,  the  trans- 
action was  held  not  to  be  a  bailment, 
but  a  partnership,  and  the  partner 
receiving  the  money,  having  an  in- 
terest in  the  fund  and  the  right  to 
retain  and  control  it,  was  held  not  to 
be  guilty  of  embezzlement  in  convert- 
ing it  to  his  own*  use.  Dancy  v.  State 
<1899)  41  Tex.  Crim.  Rep.  299,  53  S. 
W.  886,  reversing  on  rehearing  (1899) 
41  Tex.  Crim.  Rep.  293,  53  S.  W.  635. 

The  rule  has  likewise  been  applied 
to  a  member  of  a  committee,  who, 
having  received  money  in  his  official 
capacity,  refused  and  failed  to  pay 
over  the  same  to  the  proper  officer, 
the  committeeman  being  considered 
as  a  managing  partner.  Reg.  v.  Bren 
(1863)  9  Cox,  C.  C.  (Eng.)  398,  Leigh 
&  C.  346,  33  L.  J.  Mag.  Cas.  N.  S.  59, 
9  L.  T.  N.  S.  452,  12  Week.  Rep.  107. 

So,  in  Reg.  v.  Taffs   (1850)  4  Cox, 
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C.  C.  (Eng.)  169,  it  was  held  that  the 
secretary  of  a  benefit  society  was  not 
a  servant  or  clerk  thereof,  but  rather 
in  the  nature  of  a  partner,  and  as 
such  could  not  be  convicted  of  em- 
bezzling funds  of  the  society.  See  also 
Reg.  V.  Diprose  (1868)  11  Cox,  C.  C. 
(Eng.)  185,  19  L.  T.  N.  S.  292,  17 
Week.  Rep.  180. 

And  where,  under  an  agreement  to 
form  a  partnership,  entered  into  by 
two  persons,  one  of  whom  received 
money  from  the  other  with  the  under- 
standing that  he  was  to  purchase  a 
certain  business,  but  used  the  money 
for  a  purpose  other  than  that  con- 
templated, it  was  held  that  he  was 
not  guilty  of  embezzlement.  Manuel 
V.  State  (1903)  44  Tex.  Crim.  Rep.  433, 
71  S.  W.  973. 

Ximltation  of  rale. 

Where  an  agreement  of  copartner- 
ship is  executory  and  conditional,  no 
partnership  is  created  by  it  until  all 
the  conditions  are  fulfilled ;  and,  prior 
to  that  fulfilment,  if  one  of  the  parties 
to  the  agreement  converts  funds  con- 
tributed by  the  other  to  the  proposed 
firm,  he  may  be  convicted  of  embezzle- 
ment Napoleon  v.  State  (1878)  3 
Tex.  App.  522.  And  see  Ray  v.  State 
(1905)  48  Tex.  Crim.  Rep.  122,  86  S. 
W.  761,  wherein  the  court,  by  way 
of  dictum,  said:  "If  the  partnership 
has  not  been  executed,  if  any  condi- 
tions precedent  are  to  be  performed 
before  the  funds  become  partnership 
funds,  then  the  party  misappropriat- 
ing or  misapplying  such  funds  may  be 
guilty  of  embezzlement,  although 
there  is  an  executory  contract  or  part- 
nership." Compare  Manuel  v.  State 
(Tex.)  supra,  holding  that  one  to 
whom  money  is  given  by  another  with 
which  to  purchase  a  certain  business, 
to  be  run  on  a  partnership  basis,  is 


not  guilty  of  embezzlement  if  he  mis- 
appropriates the  money. 

A  partner  who  undertakes  to  wind 
up  the  partnership  business,  after 
dissolution,  may  be  convicted  of  em- 
bezzlement, if  he  converts  the  firm  as- 
sets to  his  own  use.  Thus,  a  surviv- 
ing partner,  proceeding  to  wind  up 
the  partnership  affairs,  who,  after  the 
appointment  of  a  receiver  of  the  firm 
assets  to  supersede  him,  wrongfully 
fails  and  refuses  to  pay  over  to  the 
latter,  on  demand,  moneys  collected 
and  received  by  him  as  surviving 
partner,  is  guilty  of  embezzlement,  un- 
der a  statute  providing  that  "whoever 
.  .  .  acting  in  any  fiduciary  capacity, 
without  good  cause,  fails  or  refus- 
es ...  to  account  for  or  pay  over 
.  .  .  any  money  which  may  have 
come  into  his  hands  by  virtue  of  his 
office,  duty,  or  trust,  shall  be  deemed 
guilty  of  embezzlement."  State  v. 
Matthews  (1891)  129  Ind.  281,  28  N. 
E.  703. 

Similarly,  where  there  has  been  a 
settlement  between  partners  of  the 
partnership  affairs,  devesting  one  of 
the  parties  of  all  interest  which  he 
has,  as  a  partner,  in  a  certain  firm 
asset,  he  may  be  guilty  of  embezzling 
the  proceeds  of  such  asset  if  he  con- 
verts the  same  to  his  own  u;.o.  Sharpe 
V.  Johnston  (1875)  59  Mo.  557. 

But  in  State  v.  Snell  (1868)  9  R.  I. 
112,  wherein  it  appeared  that  a  co- 
partner, who,  after  the  dissolution  of 
his  firm,  was  left  in  possession  of  its 
property  to  settle  its  affairs,  with  the 
understanding  that  he  was  to  have 
what  remained  of  the  proceeds  of  sale 
after  the  payment  of  debts,  gave  to 
his  former  partner  a  bill  of  sale,  there- 
after converting  to  his  own  use  funds 
coming  into  his  hands  as  representa- 
tive of  the  firm,  it  was  held  that  he 
could  not  be  convicted  of  embezzle- 
ment. L.  F.  C. 
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STATE  OF  NORTH  CAROLINA 

V. 

DAVID  FALKNER,  Appt. 

Korth  Carolina  Supreme  Court  ^  October  19,  1021. 

(—  N.  C.  — ,  108  S.  E.  756.) 

Husband  and  wife  —  abandonment  —  adultery  as  justification. 

1.  Adultery  on  the  part  of  a  wife  justifies  her  husband  in  abandoning 
her  without  providing  for  her  support 

[See  note  on  this  question  beginning  on  page  999.] 


Statute  —  penal  —  strict  construction, 

2.  A  statute  making  wife  aban- 
donment a  misdemeanor  must  be 
strictly  construed. 

[See  13  R.  C.  L.  1192;  26  R.  C.  L. 
1086.] 

Evidence  —  sufficiency  —  inference  of 
wilfulness. 

3.  The  jury  may  infer  wilfulness 
from  proof  that  a  man  abandons  his 
wife  without  providing  adequate  sup- 
port for  her,  together  with  the  attend- 
ing circumstances. 

—  burden    of    showing    infidelity    of 
wife. 

4.  The  burden  is  on  the  state,  under 


a  prosecution  of  a  man  for  wilfully 
abandoning  his  wife  without  provid- 
ing her  with  support,  of  showing  that 
it  was  without  legal  justification,  and 
he  is  not,  therefore,  compelled  to  prove 
her  alleged  infidelity. 

New  trial  —  for  conflicting  instruc- 
tions. 

5.  Conflicting  instructions  with  re- 
spect to  a  material  matter  require  the 
granting  of  a  new  trial. 

[See  20  R.  C.  L.  268.] 

Evidence  —  burden  of  proof  —  intent 

6.  The  state  must  establish  the  in- 
tent beyond  a  reasonable  doubt  in  a 
prosecution  for  wife  abandonment. 


(Clark,  Ch.  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Vance 
County  (Cranmer,  J.)  convicting  him  of  wilfully  abandoning  his  wife 
without  providing  for  her  support.    New  trial. 


Statement  by  Stacy,  J. : 

The  prosecutrix  and  defendant 
were  married  June  2, 1918.  The  de- 
fendant enlisted  in  the  Navy  three 
days  later,  and  while  stationed  in 
Norfolk,  Virginia,  his  wife  spent 
some  time  with  him  there.  He  was 
discharged  in  January,  1919,  and  re- 
turned to  his  home  in  Henderson, 
where  he  lived  with  his  wife  until 
July,  1920.  Defendant  testified  that 
he  left  the  prosecutrix  on  account  of 
her  infidelity  and  because  she  had 
infected  him  with  a  venereal  dis- 
ease. There  are  no  living  children 
of  the  marriage.  Upon  the  question 
of  the  wife's  adultery  the  evidence 
was  conflicting. 

The  defendant's  principal  excep- 
tion is  directed  to  the  following  por- 
tion of  hi3  Honor's  charge,  dealing 
with  the  burden  of  proof:    "If  you 


shall  find  the  defendant  abandoned 
his  wife  without  providing  adequate 
support  for  her,  and  that  such  aban- 
donment and  failure  were  provoked 
and  caused  by  the  infidelity  of  the 
wife  of  the  defendant,  or  for  any 
just  cause  he  had  abandoned  his 
wife,  then  in  either  case  you  would 
acquit  the  defendant. 

"The  burden  being  upon  the  de- 
fendant to  satisfy  you  of  the  adul- 
tery of  the  wife,  not  beyond  a  rea- 
sonable doubt,  nor  by  the  greater 
weight  of  the  evidence,  but  simply 
to  your  satisfaction,  you  will  consid- 
er and  pass  upon  all  the  evidence  in 
the  case  in  making  up  your  verdict, 
and  determine  what  weight  you  will 
giwe,  to  it." 

The  court  subsequently  charged 
the  jury  as  stated  in  the  record: 
"That  the  burden  was  on  the  state 
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to  satisfir  them  from  all  the  evidence 
beyond  a  reasonable  doubt  that  the 
defendant  wilfully  abandoned  his 
wife  without  providing  adequate 
support  for  her,  and  that,  if  they 
were  so  satisfied,  they  would  find 
defendant  guilty,  but,  if  they  were 
not  so  satisfied,  they  would  find  the 
defendant  not  guilty." 

There  was  a  verdict  of  guilty; 
and  from  a  judgment  of  eighteen 
months  on  the  roads,  pronounced 
thereon,  the  defendant  appealed. 

Mr.  J.  H.  Bridgers,  for  appellant: 

The  burden  is  always  upon  the  state 
to  prove  its  case  beyond  a  reasonable 
doubt,  and  the  defendant  having  of- 
fered himself  and  two  other  witnesses 
as  to  the  adultery  of  the  wife,  the  bur- 
den remained  upon  the  state  to  satisfy 
the  jury  beyond  a  reasonable  doubt 
that  the  defendant  wilfully  failed  to 
support  the  prosecutrix. 

State  V.  Hopkins,  130  N.  C.  647,  40 
S.  E.  973;  State  v.  Smith,  155  N.  C. 
473,  71  S.  E.  305;  State  v.  Woodly,  47 
N.  C.  (2  Jones^  L.)  276;  State  v. 
Evans,  50  N.  C.  (5  Jones,  L.)  250; 
State  V.  Mitchell,  132  N.  C.  1033,  43 
S.  E.  938;  State  v*  Connor,  142  N.  C. 
700,  55  S.  E.  787. 

The  charge  of  the  judge  was  fun- 
damentally wrong  in  singling  out  the 
testimony  of  the  defendant  to  cast 
suspicion  upon  it,  by  telling  the  jury 
to  take  his  evidence  with  a  grain  of 
•caution. 

State  v.  Fogleman,  164  N.  C.  458,  79 
S.  E.  879. 

A  sentence  of  eighteen  months  in 
the  common  jail,  to  be  assigned  to 
work  the  public  roads,  for  a  misde- 
meanor of  this  nature,  is  a  cruel  and 
unusual  punishment,  and  clearly  vio- 
lates art.  1,  §  16,  of  the  Constitution. 

State  V.  Hopkins,  130  N.  C.  650,  40 
S.  E.  973. 

Messrs.  James  S.  Manning,  At- 
torney General,  and  Frank  Nash,  As- 
sistant Attorney  General,  for  the 
State : 

To  tell  the  jury  to  take  defendant's 
testimony  with  a  ''grain  of  caution" 
was  not  error. 

State  V.  Nash,  30  N.  C.  (8  Ired.  L.) 
35;  State  v.  Nat,  51  N.  C.  (6  Jones,  L.) 
114;  State  v.  Byers,  100  N.  C.  514.  6 
S.  E.  420 ;  State  v.  Boon,  82  N.  C.  637 ; 
State  v.  Holloway,  117  N.  C.  730,  23  S. 
E.  168;  State  v.  Dixon,  149  N.  C.  460, 
62  S.  E.  615;  State  v.  Fogleman,  164 
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N.  C:  468,  79  S.  E.  879 ;  Herndon  v. 
Southern  R.  Co.  162  N.  C.  317,  78  S. 
E.  287;  Ferebee  v.  Norfolk  Southern 
R.  Co.  167  N.  C.  290,  83  S.  E.  360; 
State  V.  Collins,  118  N.  C.  1203,  24  S. 
E.  118;  State  v.  McDowell,  129  N.  C. 
523,  39  S.  E.  840;  State  v.  Graham,  133 
N.  C.  645,  45  S.  E.  614. 

If  the  state's  evidence,  if  true, 
shows  a  complete  crime  within  the 
definition  of  the  statute  upon  which 
the  indictment  is  based,  then  the  bur- 
den is  upon  the  defendant  to  show 
matters  and  facts  which  will  excuse 
his  failure  to  obey  the  statute. 

State  V.  Wilbourne,  87  N.  C.  629; 
State  V.  Connor,  142  N.  C.  700,  55  S.  E. 
787;  State  v.  Terry,  173  N.  C.  766,  92 
S.  E.  154;  State  v.  Wilkerson,  164  N. 
C.  431,  79  S.  E.  888;  Shepard  v.  West- 
em  U.  Teleg.  Co.  143  N.  C.  244,  118 
Am.  St.  Rep.  796,  55  S.  E.  704;  Ridge 
V.  Norfolk  Southern  R.  Co.  167  N.  C. 
610,  L.R.A.1917E,  215,  83  S.  E.  762; 
State  V.  Texas  Co.  180  N.  C.  546,  12 
A.L.R.  1297,  106  S.  E.  425. 

Stacy,  J.,  delivered  the  opinion  of 
the  court: 

Section  4447  of  the  Consolidated 
Statutes,  under  which  the  defendant 
is  indicted,  provides  as  follows: 
""If  any  husband  shall  wilfully  aban- 
don his  wife  without  providing  ad- 
equate  support  for  such  wife,  and 
the  children  which  he  may  have  be- 
gotten upon  her,  he  shall  be  guilty 
of  a  misdemeanor." 

It  will  be  observed  that  a  wilful 
abandonment  is  the  conduct  which 
is  condemned  by  this  enactment  of 

the  legislature.  Be-  s,.,„,e-pen«i 
mg  a  penal  statute,  — »trict  con- 
we  must  apply  the  •^'««"'>»- 
rule  of  strict  construction,  and  we 
are  not  at  liberty  to  extend  its 
terms,  by  implication,  to  include 
cases  not  clearly  within  its  mean- 
ing. State  V.  Colonial  Club,  154 
N.  C.  177,  31  L.R.A.(N.S.)  387, 
69  S.  E.  771,  Ann.  Cas.  1912A, 
1079;  State  v.  Southern  R.  Co.  122 
N.  C.  1052,  41  L.R.A.  246,  30  S.  E. 
133.  Wilfulness  is  an  essential  ele- 
ment of  the  crime,  and  this  must  be 
found  by  the  jury.  The  issue,  upon 
an  indictment  for  a  violation  of  the 
present  law,  is  the  alleged  guilt  of 
the  defendant.  He  enters  on  the 
trial  with  the  common-law  presump- 
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tion    of    innocence    in    his    favor.  ** 
^  When  the  state  has 

•niiiciency—  shown  an  abandon- 

wufulneM!''  n^ent  and  the  de- 
fendant's failure  to 
provide  adequate  support,  the  jury 
may  infer  from  these  facts,  togeth- 
er with  the  attendant  circum- 
stances, and  they  would  be  warrant- 
ed in  finding,  if  they  are  so  satisfied 
beyond  a  reasonable  doubt,  that  it 
had  been  done  intentionally,  with- 
out just  cause  or  legal  excuse, — i.  e., 
wilfully.  State  v.  Taylor,  175  N.  C. 
833,  96  S.  E.  22. 

The  position  just  stated  has  been 
approved  by  us  in  a  number  of  care- 
fully considered  decisions. 

"The  abandonment  must  be  wil- 
ful; that  is,  without  just  cause  or 
excuse;  unjustifiable  and  wrong- 
ful." State  v.  Smith,  164  N.  C,  475, 
79  S.  E.  979. 

Again,  in  State  v.  Morgan,  136 
N.  C.  628,  48  S.  E.  670,  Mr.  Justice 
Walker,  speaking  for  a  unanimous 
court,  says:  "If  the  act  may  be 
innocent  or  not,  according  to  the 
intent  with  which  it  is  done,  or  if 
its  criminality  depends  upon  the  in- 
tent, it  is  incumbent  on  the  state  to 
show  the  intent,  or  to  show  the  facts 
and  circumstances  from  which  the 
intent  may  be  inferred  by  the  jury ; 
and  it  is  necessary  that  the  jury 
should  find  the  intent  as  a  fact  be- 
fore the  defendant  charged  with  the 
commission  of  the  act  can  be  ad- 
judged g:uilty  of  a  crime," — citing 
State  V.  McDonald,  133  N.  C.  680, 
45  S.  E.  582. 

Unless  the  wilfulness  of  the  de- 
fendant's conduct  is  established,  the 
offense  is  not  made  out ;  and  this  is 
a  question  of  fact  for  the  jury,  un- 
der all  the  evidence,  and  not  for  the 
court.  State  v.  King,  86  N.  C.  603 ; 
State  V.  Wolf,  122  N.  C.  1079,  29 
S.  E.  841 ;  State  v.  Martin,  141  N. 
C.  832,  53  S.  E.  874. 

In  this  connection  it  may  be  well 
to  observe  that  the  next  section 
(Consol.  Stat.  §  4448),  dealing  with 
what  shall  be  deemed  presumptive 
evidence  of  a  wilful  abandonment, 
requires  the  showing  of  something 
more  than  a  mere  separation  and 


failure  to  provide  adequate  support. 
These  circumstances  having  been 
established,  "then  the  fact  that  such 
husband  neglects  applying  himself 
to  some  honest  calling  for  the  sup- 
port of  himself  and  family,  and  is 
found  sauntering  about,  endeavor- 
ing to  maintain  himself  by  gaming 
or  other  undue  means,  or  is  a  com- 
mon frequenter  of  drinking  houses, 
or  is  a  known  common  drunkard, 
shall  be  presumptive  evidence  that 
such  abandonment  and  neglect  is 
wilful."  Thus  it  would  appear  that 
the  legislature  selected  the  words  of 
the  statute  under  which  the  defend- 
ant is  indicted  with  studied  care  and 
deliberation,  and  witii  a  full  appre- 
ciation of  their  meaning. 

The  defendant  is  not  required  to 
offer  any  evidence,  and  bis  failure  to 
do  so  is  not  to  be  taken  against  him. 
State  V.  Smith,  supra.  Hence,  upon 
the  question  of  his  wife's  alleged  in- 
fidelity or  unfaithfulness,  the  bur- 
den of  proving  the  issue,  as  distin- 
guished from  the  duty  of  going 
forward  with  the  ^ 
evidence,  is  not  showinS 
shifted  to  the  de-  J^?**"*''  •' 
fendant.  He  may 
put  the  question  of  her  chastity  in 
issue,  by  cross-examination  or  oth- 
erwise, but  this  does  not  reverse  the 
position  of  himself  and  that  of  his 
wife,  and  make  him  the  prosecutor 
and  his  wife  the  defendant.  She  is 
not  on  trial.  The  burden  is  still 
with  the  state,  under  all  the  evi- 
dence, to  satisfy  the  jury  beyond  a 
reasonable  doubt  of  the  defendant's 
guilt.  State  v.  Woodly,  47  N.  C.  (2 
Jones,  L.)  276 ;  State  v.  Wilboume, 
87  N.  C.  529 ;  State  v.  Hopkins,  130 
N.  C.  647,  40  S.  E.  973;  State  v. 
Connor,  142  N.  C.  700,  55  S.  E.  787; 
State  V.  Leeper,  146  N.  C.  655,  61 
S.  E.  585;  and  State  v.  Atlantic 
Coast  Line  R.  Co.  149  N.  C.  470,  62 
S.  E.  755. 

It  is  sometimes  said  that  the  bur- 
den of  producing  evidence  rests  up- 
on the  party  best  able  to  sustain  it, 
because  of  facts  and  circumstances 
peculiarly  within  his  knowledge. 
Thus  it  was  held  in  Farrall  v.  State, 
32  Ala.  557,  that,  the  existence  of  a 
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license  being  a  fact  peculiarly  with- 
in the  knowledge  of  the  party  ac- 
cused, it  was  incumbent  upon  him 
to  show  the  license,  even  though  the 
nonexistence  thereof  was  the  grava- 
men of  the  offense  charged.  To  like 
effect,  and  for  the  same  reason,  are 
our  own  decisions.  State  v.  Mor- 
rison, 14  N.  C-  (3  Dev.  L.)  299; 
State  V.  Smith,  117  N.  C.  809,  23  S. 
E.  449;  State  v.  Emery,  98  N.  C. 
670,  3  S.  E.  636 ;  State  v.  Glenn,  118 
N.  C.  1194,  23  S.  E.  1004;  State  v. 
Holmes,  120  N.  C.  576,  26  S.  E.  692. 
But  in  the  instant  case  the  alleged 
adultery  of  the  defendant's  wife  is 
not  a  fact  peculiarly  within  the  de- 
fendant's own  knowledge.  Indeed, 
if  this  rule  is  to  be  invoked  here, 
and  we  do  not  think  it  is,  it  might 
well  be  said  that  such  is  undoubted- 
ly within  the  knowledge  of  the  pros- 
ecutrix. At  any  rate,  we  hold  that 
the  raising  of  this  question  does  not 
shift  the  burden  of  the  issue  to  the 
defendant.  Govan  v.  Gushing,  111 
N.  C.  458, 16  S.  E.  619.  On  the  oth- 
er hand,  in  a  case  like  the  one  at 
bar,  where  the  husband  is  indicted 
for  a  wilful  abandonment  and  non- 
support,  there  is  no  presumption  of 
law  or  of  fact  against  the  wife's  vir- 
tue.  She  not  being  on  trial,  the 
matter  is  left  at  large,  and  it  is  an 
open  question,  just  like  any  other 
question  of  fact,  to  be  determined  by 
tiie  jury.  Certainly  there  is  no  pre- 
sumption that  she  has  committed 
adultery,  or  that  she  has  been  un- 
faithful to  her  marriage  vow. 

The  position  here  taken  with  re- 
spect to  the  burden  of  the  issue  has 
been  approved  in  a  long  line  of  de- 
cisions, and  is  nowhere  better  stated 
than  by  Ruffin,  J.,  in  State  v.  Wil- 
bourne,  87  N.  C.  529,  as  follows: 
"The  general  rule  most  undoubted- 
ly is  that  the  truth  of  every  aver- 
ment, whether  it  be  affirmative  or 
negative,  which  is  necessary  to  con- 
stitute the  offense  charged,  must  be 
established  by  the  prosecutor.  The 
rule  itself  is  but  another  form  of 
stating  the  proposition  that  every 
man  charged  with  a  criminal  viola- 
tion of  the  law  is  presumed  to  be 
innocent  until  shown  to  be  guilty; 
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and  it  is  founded,  it  is  said,  upon 
principles  of  natural  justice;  and  so 
forcibly  has  it  conamended  itself  by 
its  wisdom  and  humanity  to  the  con- 
sideration of  this  court  that  it  has 
never  felt  willing,  whatever  circum- 
stances of  difficulty  might  attend 
any  given  case,  to  disregard  it." 

Of  course,  where  an  abandonment 
and  nonsupport  are  both  established 
or  admitted,  it  may  be  necessary  for 
the  defendant  to  come  forward  with 
his  evidence  and  proof,  or  else  run 
the  risk  of  an  adverse  verdict.  But 
where  there  is  no  opposite  presump- 
tion, sufficient  to  overcome  the  pre- 
sumption of  innocence,  the  most 
that  can  be  required  of  him,  under 
our  system  of  jurisprudence,  is  ex- 
planation, not  exculpation.  The  de- 
fendant is  not  required  to  show  his 
innocence.  The  state  must  establish 
his  guilt  beyond  a  reasonable  doubt, 
and  the  burden  of  this  ultimate  is- 
sue tiever  shifts.  The  laboring  oar 
upon  the  question  of  guilt  is  con- 
stantly with  the  prosecution.  State 
v.  Wilkerson,  164  N.  C.  432,  79  S.  E. 
888. 

In  Shepard  v.  Western  U.  Teleg. 
Co.  143  N.  C.  244, 118  Am.  St.  Rep. 
796,  55  S.  E.  704,  the  present  chief 
justice,  speaking  for  a  unanimous 
court,  states  the  rule  as  follows: 
"In  criminal  cases,  when  a  homicide 
with  a  deadly  weapon  is  proved  or 
admitted,  there  is  a  presumption  of 
law  that  the  killing  is  murder,  and 
the  burden  is  on  the  prisoner  to 
prove  all  matter  in  mitigation  or  ex- 
cuse to  the  satisfaction  of  the  jury 
(State  V.  Matthews,  142  N.  C.  621, 
55  S.  E.  342) ;  and  when  a  totally 
independent  defense  is  set  up,  as  in- 
sanity, which  is  really  another  issue 
(State  V.  Haywood,  94  N.  C.  847), 
the  burden  of  that  issue  is  on  the 
prisoner.  But  the  burden  of  the  is- 
sue as  to  the  guilt  of  the  prisoner, 
except  where  the  law  raises  a  pre- 
sumption of  law  as  distinguished 
from  a  presumption  of  fact,  remains 
on  the  state  throughout,  and,  when 
evidence  is  offered  to  rebut  the  pre- 
sumption of  fact  raised  by  the  evi- 
dence, the  burden  is  still  on  the  state 
to  satisfy  the  jury  of  the  guilt  of 
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the  prisoner  upon  the  whole  evi- 
dence. Notably,  when  the  prisoner 
offers  proof  of  an  alibi,  for  example, 
which  goes  to  the  proof  of  the  act. 
State  V.  Josey,  64  N.  C.  56." 

This  case  has  been  approved  in  a 
number  of  later  decisions.  See  Cox 
V.  Aberdeen  &  A.  R.  Co.  149  N.  C. 
117,  62  S.  E.  884,  Winslow  v.  Nor- 
folk Hardwood  Co.  147  N.  C.  275,  60 
S.  E.  1130,  and  Shepard's  N.  C.  Ci- 
tations. 

"The  rule  as  to  the  burden  of 
proof  is  important  and  indispens- 
able in  the  administration  of  justice, 
and  constitutes  a  substantial  right 
of  the  party  upon  whose  adversary 
the  burden  rests.  It  should  there- 
fore be  jealously  guarded  and  rigid- 
ly enforced  by  the  courts."  22  C.  J. 
69 ;  Hughes  v.  Atlantic  City  &  S.  R. 
Co.  85  N.  J.  L.  212,  L.R.A.1916A, 
927,  89  Atl  769;  Wigmore,  Ev.  §§ 
2483  et  seq. 

The  case  of  State  v.  Schweitz- 
er, 57  Conn.  532,  6  L.R.A.  125,  18 
Atl.  787,  while  apparently  an  op- 
posite persuasive  authority  in  sup- 
port of  his  Honor's  charge,  must  be 
read  in  connection  with  the  Con- 
necticut statute,  which  in  terms  is 
different  from  ours.  Section  6416, 
General  Statutes  of  Connecticut, 
provides :  "Every  person  who  shall, 
unlawfully  neglect  or  refuse  to  sup- 
port his  wife  or  children  shall,  upon 
conviction,  be  deemed  guilty  of  a 
felony  and  shall  be  imprisoned  not 
more  than  one  year,  unless  he  shall 
show  to  the  court  before  which  the 
trial  is  had  that,  owing  to  physical 
incapacity  or  other  good  cause,  he  is 
unable  to  furnish  such  support," 
etc. 

It  will  be  noted  that  the  word  "un- 
lawfully" is  used  in  the  Connecticut 
statute,  while  in  ours  the  word  "wil- 
fully" is  employed.  An  unlawful 
act  is  not  necessarily  wilful.  State 
V.  Morgan,  136  N.  C.  628,  48  S.  E. 
670. 

"The  word  'wilful,'  used  in  a  stat- 
ute creating  a  criminal  offense, 
means  something  more  than  an  in- 
tention to  do  a  thing.  It  implies  the 
doing  the  act  purposely  and  delib- 
erately, indicating  a  purpose  to  do 


it,  without  authority,— careless 
whether  he  has  the  right  or  not,— 
in  violation  of  law;  and  it  is  this 
which  makes  the  criminal  intent, 
without  which  one  cannot  be 
brought  within  the  meaning  of  a 
criminal  statute."  State  v.  White- 
ner,  93  N.  C.  590. 

The  term  "unlawfully"  implies 
that  an  act  is  done  or  not  done,  as 
the  law  allows  or  requires;  while 
the  term  "wilfully"  implies  that  the 
act  is  done  knowingly  and  of  stub- 
bom  purpose.  State  v.  Massey,  97 
N.  C.  465,  2  S.  E.  445.  Schweitzer's 
Case  is  thus  distinguishable  from 
the  one  at  bar,  for  under  the  Con- 
necticut statute  the  state  is  not  re- 
quired to  show  a  wilful  neglect  in 
order  to  make  out  its  case;  while 
with  us  such  is  a  prerequisite  ac- 
cording to  the  express  terms  of  the 
statute. 

The  case  of  State  v.  Hopkins,  130 
N.  C.  647,  40  S.  E.  973,  must  be 
overruled  if  his  Honor's  charge  in 
the  instant  case  is  to  be  upheld ;  and 
this  would  carry  with  it  a  reversal 
of  State  V.  Smith,  164  N.  C.  475, 79 
S.  E.  979,  and  State  v.  Taylor,  175 
N.  C.  833,  96  S.  E.  22.  But  it  is  said 
that  in  these  cases  the  court,  by  "ju- 
dicial legislation,"  has  ingrafted 
something  into  the  statute  without 
authority,  and  contrary  to  the  ex- 
pressed intention  of  the  legislature. 
It  is  even  suggested  that  adultery 
on  the  part  of  a  wife  is  no  excuse 
for  the  husband's  abandonment  and 
failure  to  provide  for  her  support. 
Though  we  have  declared  otherwise 
it  is  said  in  criticism  that  these  de- 
cisions belong  to  another  day  and  to 
another  age,  and  that  we  should  now 
advance  from  such  a  "barbarism." 
After  mature  reflection  and  earnest 
consideration,  we  are  unwilling  to 
overrule  these  cases.  We  think  they 
correctly  state  the 
law  on  the  subject  STfJl^^bandS- 
of  the  burden  of  "/Sl;?j2"i«;i 
proof  as  it  obtams 
in  this  jurisdiction.  The  decision  in 
State  V.  Hopkins  was  rendered  near- 
ly twenty  years  ago,  and  the  nu- 
merous legislatures  which  have  as- 
sembled since  that  time  have  not 
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seen  fit  to  amend  or  to  make  any 
change  in  the  present  statute.  That 
a  husband  may  not  be  convicted  for 
abandoning  an  adulterous  or  un- 
faithful wife  is  a  position  so  well 
fortified  by  every  reasonable  consid- 
eration and  by  the  force  of  its  own 
righteousness  as  to  meet  with  the 
approval  of  the  common  judgment 
of  men.  To  argue  otherwise  is  but 
to  complain  at  the  standard  of  hu- 
man conduct,  established  in  accord- 
ance with  the  eternal  fitness  of 
things  and  in  keeping  with  the  ever- 
lasting verities.  So  far  as  our  in- 
vestigation discloses,  no  court  has 
ever  held  to  the  contrary ;  and  we  are 
confident  that  our  present  construc- 
tion is  entirely  permissible,  and  we 
think  entirely  correct,  under  the  use 
of  the  words  in  the  statute  of  "wil- 
fully abandon." 

It  may  not  be  amiss  to  remark 
that  the  defendant  is  not  to  be  re- 
leased or  discharged;  he  is  to  be 
tried  again.  Furthermore,  his  wife 
is  not  without  the  civil  remedies 
which  are  vouchsafed  to  her  by  the 
law.  See  Consol.  Stat.  §  1667,  and 
cases  cited  thereunder. 

Upon  a  careful  perusal  of  the  rec- 
ord, we  think  the  charge  as  applied 
to  the  defendant  was  misleading  in 
its  effect ;  and,  while  the  court's  gen- 
eral charge  in  other  sections  placed 
the  burden  of  proof  upon  the  state 
in  proper  form,  yet  this  specific  in- 
struction with  respect  to  the  wife's 
alleged  adultery  was  calculated  to 
mislead,  and  in  all  probability  did 
mislead,  the  jury.  State  v.  Morgan, 
136  N.  C.  628,  48  S.  E.  670.  It  is 
well  settled  that,  where  there  are 
conflicting  instructions,  with  re- 
spect to  a  material  matter,  a  new 

trial  must  be  grant- 
ed, as  the  jury  are 
not  supposed  to 
know  which  one  of  the  two  states 
the  law  correctly,  and  we  cannot  say 
they  did  not  follow  the  erroneous 
instruction.  Edwards  v.  Atlantic 
Coast  Line  R.  Co.  132  N.  C.  99,  43 
S.  E.  585;  Williams  v.  Haid,  118  N. 
C.  481,  24  S.  E.  217;  Tillett  v. 
Lynchburg  &  D.  R.  Co.  115  N.  C. 


Ne'vr    trial— for 
conlllctingr 
iA0t  ructions. 
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662,  20  S.  E.  480,  6  Am.  Neg.  Cas. 
121. 

The  evidence  offered  by  the  de- 
fendant was  in  reply  to  the  neces- 
sary allegation  that  his  conduct  had 
been  wilful ;  but  the  Evidence- 
law     does     not     cast    burden  of  proof 

upon  him  the  bur-  *"**"*• 
den  of  disproving  the  criminal  in- 
tent. This  is  a  fact  which  the  state 
must  establish,  not  only  to  the  satis- 
faction of  the  jury,  but  beyond  a 
reasonable  doubt,  before  a  verdict 
of  guilty  can  be  rendered  against 
him.  The  instruction  of  hi^  Honor 
was  equivalent  to  saying  that,  upon 
the  question  of  intent,  the  burden 
was  on  the  defendant  to  satisfy  the 
jury  that  he  had  not  acted  wilfully. 
It  is  true  the  instruction  related  to 
a  specific  fact,  to  wit,  the  alleged 
adultery  of  the  wife;  but  this  cir- 
cumstance, and  all  the  testimony 
bearing  upon  it,  was  competent  on- 
ly on  the  question  of  intent.  In  no 
other  view  was  the  evidence  mate- 
rial and  relevant. 

For  the  error  in  the  charge,  as 
indicated,  in  placing  too  heavy  a 
burden  on  the  defendant,  we  are  of 
opinion  that  the  cause  must  be  sub- 
mitted to  another  jury;  and  it  is  so 
ordered. 

New  trial. 

Clark,  Ch.  J.,  dissenting: 

The  defendant  is  indicted  under 
Consol.  Stat.  §  4447,  which  pro- 
vides: "If  any  husband  shall  wil- 
fully abandon  his  wife,  without  pro- 
viding adequate  support  for  such 
wife  and  the  children  which  he  may 
have  begotten  upon  her,  he  shall  be 
guilty  of  a  misdemeanor." 

There  is  no  proviso  or  exception 
in  the  statute. 

The  defendant  testified  that  he 
had  left  his  wife,  and  defiantly  add- 
ed that  he  had  not  contributed  to 
her  support,  and  does  not  intend  to 
do  so,  nor  to  live  with  her.  His  con- 
tention is  that,  though  he  has  aban- 
doned his  wife  and  is  not  giving  her 
any  support, — which  are  the  acts 
which  the  statute  makes  a  misde- 
meanor,— he  cannot  be  convicted 
unless  his  wife  shall  show  beyond  a 
reasonable  doubt  that  he  has  no  ex- 
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cuse  for  doing  so,  and  that  the  bur- 
den is  on  her  to  show  beyond  a 
reasonable  doubt  that  she  has  not 
committed  adultery  or  done  any  oth- 
er act  which  would  justify  him  in 
procuring  a  divorce  from  her.  Such 
a  proposition  is  not  authorized  by, 
the  statute,  and  cannot  be  sustained 
in  reason  or  by  precedent,  save  in  an 
obiter  expression  in  State  v.  Hop- 
ki-ns,  130  N,  C.  at  page  649,  40  S- 
E.  973,  and  some  cases  based  there- 
on. 

If  the  wife  has  done  anything 
which  will  justify  releasing  the  de- 
fendant from  the  marriage,  the  bur- 
den is  on  him  to  bring  such  action, 
and,  by  preponderance  of  proof,  to 
satisfy  the  jury  of  the  truth  of  his 
allegations;  and  even  that  will  not 
release  him  from  the  obligation  un- 
der this  statute  to  support  his  in- 
nocent children,  for,  in  State  v. 
Kerby,  110  N.  C.  558,  14  S.  E.  856, 
it  is  held  that  "the  failure  by  the 
father  to  provide  for  the  support 
of  the  children  is  as  much  a  viola- 
tion of  the  statute  ...  as  the 
failure  to  provide  support  for  the 
wife." 

And,  while  a  divorce  would  re- 
lease him  from  liability  for  her  sup- 
port, it  would  not  relieve  him  of  the 
moral  and  legal  obligation  to  sup- 
port his  children. 

The  contention  of  the  defendant 
that,  notwithstanding  he  is  proven 
or  admits  (as  in  this  case)  that  he 
has  abandoned  his  wife  and  does  not 
support  her,  she  is  presumed  beyond 
a  reasonable  doubt  to  be  guilty  of 
adultery  or  some  other  cause  that 
will  justify  him  in  such  conduct,  and 
that  the  burden  is  upon  her  to  show 
to  the  contrary  beyond  a  reasonable 
doubt,  if  it  were  well  founded,  would 
simply  relieve  him  of  the  expense 
and  burden  of  proof  in  proving  her 
misconduct  in  an  action  to  sever  the 
marriage  tie,  and  that,  if  she  fails 
to  prove  beyond  a  reasonable  doubt 
that  he  is  not  entitled  to  a  divorce, 
he  is  discharged  from  such  liability 
as  fully  as  if  there  had  been  a  di- 
vorce granted.  This  turns  this  pro- 
ceeding practically  into  an  action 
for  divorce,  but  throws  the  burden 
of  proof  upon  the  wife. 


The  whole  case,  therefore,  turns 
upon  an  inadvertent  construction 
placed  upon  the  word  "wilful"  in 
State  v.  Hopkins,  130  N.  C.  649,  40 
S.  E.  974,  which  says  that  wilful 
means  "without  a  cause  to  justify 
him  in  doing  so."  This  certainly 
cannot  be  sustained  by  anything  in 
the  statute,  and  is  contrary  to  every 
definition  of  the  word  in  all  the  dic- 
tionaries, and  is  unjust,  for  it  puts 
upon  the  woman  the  burden  of  dis- 
proving everything  that  the  plaintiff 
is  required  to  prove  in  bringing  an 
action  for  divorce.  A  reference  to 
that  case  will  show  that  it  was,  as 
the  judge  said,  "a  remarkable  case," 
but  not  in  the  sense  that  the  writer 
of  that  opinion  intended  (which  was 
by  a  divided  court) ,  which  was  more 
a  criticism  of  the  trial  judge  than 
a  decision  of  the  case  upon  the  mer- 
its as  a  matter  of  law.  The  state- 
ment therein  that  the  trial  judge 
had  made  the  case  "a  trial  of  the 
wife  for  adultery"  was  the  very 
thing  which  that  opinion  requires, 
for,  if  followed,  it  will  make  every 
trial  for  abandonment  primarily  a 
trial  for  divorce,  the  entire  burden 
being  thrown,  contrary  to  law,  up- 
on the  wife,  to  disprove  the  charge 
of  any  and  all  conceivable  miscon- 
duct. 

The  word  "wilful"  is  defined  in 
Webster's  International  Dictionary 
as  "voluntary ;  intentional ;  purpose- 
ly." In  almost  the  same  words  is 
the  definition  given  by  the  Century, 
Worcester,  Standard,  Funk  &  Wag- 
nail,  and  all  the  other  dictionaries. 
Jt  is  the  simple  adjective  of  the  plain 
Anglo-Saxon  word  "will,"  which  all 
men  understand,  and  which  is  not 
dependent  upon  whether  an  act  is 
excusable  or  not.  It  is  "wilful"  if 
done  purposely  and  intentionally. 
On  reference  to  4  Words  and 
Phrases,  2d  series,  in  the  multitude 
of  cases  defining  the  word  "wilful," 
set  out  in  pages  1293-1310,  there  is 
no  such  definition  given  to  the  word 
"wilful"  as  meaning  "without  cause 
to  justify  him  in  so  doing,"  as  was 
held  in  State  v.  Hopkins,  as  to  any 
case  of  abandonment,  and  only  three 
or  four  cases  use  it  as  to  other  mat^ 
ters,  and  then  only  by  reason  of  ad- 
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ditional  words  which  do  not  appear 
in  our  abandonment  statute. 

With  that  exception,  all  the  cases 
collected  in  Words  and  Phrases,  su- 
pra, from  all  the  states,  define  tiie 
word  ''wilful"  just  as  it  is  defined 
in  all  dictionaries, — as  an  act  done 
"intentionally,"  "by  design,"  "with 
set  purpose,"  etc.  They  all  hold  that 
"wilful"  means  "intentionally,  and 
not  accidentally,"  and  in  some  cases 
that  it  means  "with  deliberation  or 
design,  or  knowingly,"  and  *'not 
negligently;"  that  it  means  "pur- 
posely." 

The  obiter  expression  in  State  v. 
Hopkins  imported  into  the  word 
"wilful"  of  "being  without  cause"  a 
meaning  that  it  has  never  borne  in 
the  courts  or  in  the  dictionaries,  or 
in  common  parlance,  and  is  in  effect 
judicial  legislation,  amending  the 
statute  to  mean  what  the  legislature 
did  not  intend  for  it  to  mean,  and 
raises  a  presumption  unknown  else- 
where in  the  decisions  of  any  court, 
in  any  other  state  or  country, — ^that 
when  a  man  is  charged  with  wilful 
failure  to  discharge  his  duty  to  sup- 
port his  wife  and  children,  which  he 
owes  under  the  laws  of  God  and 
man,  there  is  a  presumption  beyond 
a  reasonable  doubt  that  his  wife  was 
guilty  of  adultery  or  some  other 
grievous  offense  that  would  justify 
him  in  leaving  her,  which  is  equiv- 
alent to  turning  the  trial  into  an  ac- 
tion of  divorce  for  adultery,  or  any 
other  ground,  with  the  burden  upon 
the  wife,  and  not  upon  the  man ;  and 
that  even  in  this  case,  though  the 
defendant  has  admitted  that  he  had 
done  the  act  which  the  statute 
makes  a  misdemeanor,  the  judge 
must  tell  the  jury  that  they  cannot 
find  the  defendant  guilty  unless  the 
wife  has  proven  beyond  a  reasonable 
doubt  that  she  has  not  committed 
adultery  or  any  other  act  that  would 
justify  him  in  leaving  her  and  the 
children  without  support. 

There  are  cases  in  which  the  stat- 
ute uses  other  words  in  addition  to 
the  word  "wilful,"  or  sets  up  pro- 
visos which  would  withdraw  the 
case  from  the  operation  of  the  stat- 
ute, or  make  an  exception  or  a  de- 
fense.    In  those  cases  it  has  been 
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held  that  the  burden  of  the  defense 
is  upon  the  defendant,  but  it  need 
only  be  proven  to  the  satisfaction  of 
the  jury,  and  not  beyond  a  reason- 
able doubt,  and  that  unless,  on  the 
whole  case,  the  jury  is  satisfied  be- 
yond a  reasonable  doubt,  they  should 
acquit. 

Those  precedents  cannot  in  rea- 
son apply  to  this  statute,  which  pre- 
scribes only  two  thin^  to  make  the 
defendant  guilty,  and  that  is  the 
wilful  abandonment  of  his  wife 
without  providing  for  her  adequate 
support,  and  in  this  case  both  these 
facts  were  defiantly  admitted  by  the 
defendant.  There  is  no  proviso  nor 
exception  nor  defense  in  this  stat- 
ute. 

As  long  as  the  marriage  relation 
subsists,  the  burden  is  upon  the  de- 
fendant to  support  his  wife.  He 
cannot,  without  procuring  a  di- 
vorce, decide  in  his  own  behalf, 
without  judge  or  jury,  that  he  is  en- 
titled to  a  divorce,  and  walk  off 
without  making  any  provision  for 
the  support  of  his  wife  and  children, 
and  then,  when  charged  with  the 
acts,  which  he  admits,  coolly  throw 
upon  his  wife  the  burden  of  proving 
beyond  a  reasonable  doubt  that,  if 
he  had  sued  for  a  divorce,  he  would 
have  been  entitled  to  it.  This  is 
cruel  injustice  to  wife  and  children, 
— ^the  most  defenseless  persons  who 
ask  justice  at  the  hands  of  a  court. 
It  cannot  be  supported  in  reason.  It 
has  no  foundation  in  the  statute, 
and  derives  no  authority  from  the 
definition  of  the  word  "wilful"  in 
any  dictionary,  or  in  the  courts  of 
any  other  state  than  this. 

In  reference  to  the  offense  of 
abandonment  and  nonsupport,  the 
law  is  thus  summed  up  in  21  Cyc. 
1614:  "The  burden  is  on  the  state 
to  prove  every  element  of  the  of- 
fense; while  the  defendant  bears 
the  burden  of  proving  his  affirm- 
ative defenses.  Any  evidence  which 
tends  to  prove  or  to  disprove  these 
matters  is  therefore  admissible. 
The  state  must  prove  its  case  be- 
yond a  reasonable  doubt;  but  an 
affirmative  defense  may  be  estab- 
lished by  a  preponderance  of  the  evi- 
dence." 
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State  V,  Schweitzer,  57  Coniv  543, 
6  L,R.A.  128,  18  Atl.  789,  is  a  case 
exactly  in  point.  The  court  said: 
"The  defendant  was  charged  with 
having  unlawfully  neglected  and  re- 
fused to  support  his  wife.  There 
was  evidence  tending  to  prove  the 
marriage,  and  the  refusal  to  support 
was  not  denied.  The  burden  of 
proof  to  show  the  unlawfulness  of 
the  neglect  was  upon  the  state  as 
fully  as  to  show  the  neglect  itself. 
Ordinarily  the  conduct  of  married 
women  is  such  that  when  any  hus- 
band neglects  or  refuses  to  support 
his  wife  the  law  itself  presumes 
such  neglect  to  be  unlawful.  Hav- 
ing shown  the  marriage  and  the 
neglect,  the  attorney  for  the  state 
could  safely  rest  upon  that  presump- 
tion. The  unlawfulness  was  deemed 
to  be  proved  prima  facie.  And  when 
the  defendant  inten)osed  a  defense 
based  upon  such  misconduct  of  his 
wife  as  made  it  lawful  for  him  to 
refuse  to  support  her^  it  was  in- 
cumbent upon  him  to  prove  such 
misconduct  as  he  set  up, — ^that  is, 
her  adultery, — and  to  prove  it,  as 
before  stated,  by  a  preponderance  of 
evidence." 

In  the  same  case  the  court  lays 
down  the  universal  doctrine  as  fol- 
lows: "All  authorities  agree  that 
the  burden  is  upon  the  state  to  make 
out  its  accusation  in  a  criminal  case 
beyond  all  reasonable  doubt.  It 
seems  to  be  agreed  with  substan- 
tially the  same  unanimity  that  when 
a  defendant  desires  to  set  up  a  dis- 
tinct defense,  such  as  is  above  men- 
tioned, he  must  bring  it  to  the  atten- 
tion of  the  court ;  in  other  words,  he 
must  prove  it.  A  fact  controverted 
before  any  tribunal  can  hardly  be 
said  to  be  proved  at  all  unless  there 
is  more  evidence  in  its  support  than 
there  is  against  it ;"  that  is,  the  de- 
fense must  be  proven  by  prepon- 
derance of  the  evidence. 

The  charge  of  the  court  in  this 
case  was  in  accordance  with  the 
general  principle  that  is  thus  clear- 
ly laid  down. 

The  court  charged  as  follows: 
"There  must  both  be  an  abandon- 
ment of  the  wife  without  provid- 


ing adequate  support,  and  such 
abandonment  and  failure  to  so 
provide  must  both  be  wilful,— and 
by  wilful  is  meant  without  just 
cause  or  excuse, — ^wrongful,  and 
unjustifiable.  In  this  case,  among 
other  evidence,  the  defendant  has 
offered  evidence  tending  to  show 
that  the  wife  was  unfaithful,  and 
that  she  communicated  an  infec- 
tious disease  to  him,  and  there 
was  evidence  in  contradiction.  Yoa 
are  the  sole  judges  of  this  and  of  all 
the  evidence  in  this  case,  and  its 
credibility,  and  what  weight  you 
will  give  it.  The  jury  found  that 
the  defense  of  the  misconduct  of  the 
wife  was  untrue." 

It  is  true  that  in  the  Connecticut 
statute  the  word  "unlawfully"  is 
used,  but  that  distinction  is  against 
the  defendant  in  this  case,  for,  in 
State  V.  Massey,  97  N.  C.  465,  2  S. 
E.  445,  it  is  said :  The  term  "un- 
lawfully" implies  that  an  act  is  done 
or  not  done,  as  the  law  allows  or  re- 
quires; while  the  term  "wilfully" 
implies  that  it  is  "done  knowingly 
and  of  stubborn  purpose." 

In  this  case  the  act  of  abandon- 
ment and  leaving  the  wife  without 
provision  was  admitted  by  the  de- 
fendant to  have  been  done  knowing- 
ly and  of  his  stubborn  purpose. 

The  defendant  contends,  however, 
that  such  burden  to  excuse  himself 
does  not  devolve  upon  the  defend- 
ant, but  that,  upon  all  the  evidence, 
if  tiie  jury  were  in  doubt  about  it, 
the  defendant  should  be  found  not 
guilty,  and  relies  upon  the  instance 
of  an  alibi,  citing  State  v.  Josey,  64 
N.  C.  56,  but  the  court  put  that  de- 
fense of  an  alibi  entirely  upon  the 
ground  that  it  is  incumbent  upon 
the  state  to  prove  the  identity  of  the 
defendant,  and  if,  upon  the  whole 
case,  and  considering  the  evidence 
for  the  defendant,  there  is  a  reason- 
able doubt  whether  the  defendant 
was  the  person  who  committed  the 
crime  or  not,  he  should  be  found  not 
guilty. 

Here  there  is  no  doubt  as  to  the 
identity  of  the  defendant,  or  of  his 
having  left  his  wife  without  ad- 
equate support,  and  there  is  nothing 
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in  the  statute  in  the  nature  of  an 
exception  which  the  state  must  dis« 
prove.  When  the  defendant  relies 
upon  the  alleged  misconduct  of  his 
wife,  the  burden  is  upon  him  to 
prove  the  truth  of  the  defense  by 
reason  of  which  he  would  take  him- 
self from  under  the  statute.  As  the 
judge  told  the  jury,  it  was  not  in- 
cumbent upon  the  defendant  to 
prove  such  defense  beyond  a  reason- 
able doubt,  but  merely  to  the  sat- 
isfaction of  the  jury. 

Where  insanity  is  pleaded,  the 
burden  of  proof  is  upon  the  defend- 
ant to  establish  such  defense  to  the 
satisfaction  of  the  jury.  State  v. 
Terry,  173  N.  C.  766,  92  S.  E.  154 ; 
State  v.  Hancock,  161  N.  C.  699,  66 
S.  E.  187;  State  v.  Brandon,  58  N. 
C.  (8  Jones,  L.)  468;  State  v.  Star- 
ling, 51  N.  C.  (6  Jones,  L.)  866. 

The  defendant  also  relies  upon  the 
proposition  that,  on  an  indictment' 
for  "the  slander  of  an  innocent 
woman,'^  the  burden  is  upon  the 
state  to  prove  the  innocence  of  the 
woman,  but  the  gist  of  the  indict- 
ment in  that  case  rests  upon  the 
prosecutrix  being  a  virtuous  wom- 
an, and  this  must,  of  course,  be 
proven  as  an  essential  ingredient  of 
the  offense. 

If  an  indictment  were  allowable 
simply  for  the  "slander  of  a  woman,'* 
then  the  truth  of  the  charge  might 
be  pleaded  in  defense,  and  even  then 
the  burden  would  be  upon  the  de- 
fendant to  prove  this  to  the  satis- 
faction of  the  jury ;  but  the  statute 
authorizing  an  indictment  only  for 
the  slander  of  "an  innocent  woman" 
makes  her  innocence  an  essential 
element  of  the  crime,  and  the  state 
undertakes  that  burden  in  institut- 
ing the  proceeding. 

The  lawmaking  power  has  not 
thought  proper  to  make  it  indictable 
to  abandon  an  "innocent"  wife  with- 
out adequate  support.  It  would  be 
a  great  hardship,  unauthorized  by 
statute,  to  require  the  state  to  prove 
that  the  wife  was  virtuous  and  free 
of  fault  in  every  case  where  the  hus- 
band has  left  her  without  adequate 
support.  On  the  contrary,  the  of- 
fense guarded  against  by  the  statute 
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is  the  abandonment  by  the  husband 
"wilfully" — ^that  is,  "purposely" — 
of  his  wife  without  adequate  sup- 
port for  her  and  the  children. 
Though  the  court  has  permitted  him 
to  exempt  himself  from  the  statute 
by  showing  that  the  wife  has  com- 
mitted adultery,  there  is  no  such  ex- 
ception in  the  statute,  and  the  court 
should  permit  him  to  avail  himself 
of  such  defense  only  upon  his  alleg- 
ing and  proving  it  to  the  satisfaction 
of  the  jury.  He  cannot  merely  set 
up  such  defense,  and  throw  upon 
the  state  the  burden  of  proving  his 
wife  is  a  virtuous  woman. 

The  reasonable  presumption  is 
that,  if  she  is  not  virtuous,  he  would 
avail  himself  of  that  fact  by  an  ac- 
tion for  divorce.  It  is  for  him  to 
show  any  excuse  for  the  intentional 
abandonment  of  his  wife  without 
adequate  support. 

To  sustain  the  defendant's  con- 
tention the  court  must  necessarily 
hold  it  to  be  a  presumption  of  law 
that,  when  a  wife  has  been  aban- 
doned by  a  husband,  beyond  a  rea- 
sonable doubt  she  has  been  guilty 
of  adultery,  since  it  holds  that  the 
burden  is  upon  the  state  to  prove 
beyond  a  reasonable  doubt  that  she 
is  not  guilty  thereof.  Ther^  is  noth- 
ing in  this  statute  which  requires 
this  to  be  proven.  There  is  nothing 
in  the  statute  which  authorizes  it. 

The  defendant  relies  upon  State 
V.  Hopkins,  180  N.  C.  647,  40  S.  E. 
973,  in  which  case  the  learned  judge 
was  seeking  to  create  the  defense 
that,  if  a  wife  has  been  guilty  of 
adultery,  the  husband  should  not  be 
held  liable  for  abandoning  her. 
But,  in  the  absence  of  any  such  pro- 
vision in  the  statute,  he  endeavored 
in  some  way  to  annex  this  defense 
or  excuse  to  the  word  "wilful,"  with 
which  it  had  no  connection.  The 
statute  attached  "wilful"  to  the 
abandonment  in  contradistinction 
to  instances  in  which  the  husband 
had  separated  himself  from  his  wife 
otherwise  than  wilfully;  as,  for  in- 
stance, where  he  might  be  incarcer- 
ated in  an  asylum  for  the  insane. 
At  most,  the  proposition  should  be 
laid  down  that,  where  the  wife  has 
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been  guilty  of  adultery,  it  makes 
him  excusable,  but  the  burden  is  up- 
on him  to  prove  his  defense.  Even 
that  cannot  be  sustained  as  to  the 
children  "which  he  may  have  gotten 
upon  her,"  for  the  wife's  misconduct 
will  not  justify  his  failure  to  pro- 
vide support  for  them.  State  v. 
Kerby,  110  N.  C.  558,  14  S.  E.  856. 

The  rule  as  to  the  burden  of  proof 
to  be  deduced  from  the  cases  is  this : 
"If  the  state's  evidence,  if  true, 
shows  a  complete  crime  of  purpose- 
ly and  wilfully  abandoning  without 
providing  adequate  support  for  her, 
then  the  burden  is  upon  the  defend- 
ant to  show  matters  and  facts  which 
will  excuse  his  wilfully  leaving  his 
wife  without  adequate  support  as 
the  law  requires."  State  v.  Wil- 
bourne,  87  N.  C.  529,  and  State  v. 
Connor,  142  N.  C.  700,  55  S.  E.  787. 

There  is  not  only  no  requirement 
in  the  statute  that  the  state  must 
allege  or  prove  the  virtue  of  the 
wife,  but  there  is  not  even  a  pro- 
viso withdrawing  the  husband  from 
liability  in  case  of  the  wife's  miscon- 
duct. It  is  for  the  defendant  to  al- 
lege and  prove  it  as  a  defense. 
When  the  state  has  shown,  and  here 
the  defendant  has  admitted  it,  that 
his  wife  has  been  abandoned  by  him 
without  support,  if  he  may  with- 
draw himself  from  criminal  liability 
therefor,  he  should  show,  if  he  can, 
that  she  has  not  been  a  virtuous 
woman  since  her  marriage.  This  is 
a  matter  of  defense,  not  a  part  of 
the  offense,  and  the  burden  of  proof 
is  upon  the  defendant.  This  has 
been  the  uniform  ruling  of  this 
court  when  there  has  been  a  proviso 
(and  there  is  none  here)  which 
withdraws  the  defendant,  upon  a 
certain  state  of  facts,  from  liability 
under  the  broad  general  terms  of 
the  statute  creating  the  offense. 
State  V.  Norman,  13  N.  C.  (2  Dev. 
L.)  222 ;  State  v.  Call,  121  N.  C.  649, 
28  S.  E.  517;  State  v.  Welch,  129  N. 
C.  580,  40  S.  E.  120.  A  very  similar 
case  to  this  was  State  v.  George,  93 
N.  C.  570,  "for  abduction  of  a 
child,"  in  which  the  court  held  that 
the  words  of  the  proviso,  "without 
the  consent  and  against  the  will  of 


the  father,"  were  not  a  part  of  the 
description  of  the  offense,  aifd  must 
be  proven  by  the  defendant. 

In  an  indictment  for  embezzle- 
ment (Consol.  Stat.  §  4268)  "not 
being  an  apprentice  or  other  person 
under  sixteen  years  of  age"  must 
be  charged,  but  the  defendant  must 
show  that  he  is  under  sixteen. 
State  V.  Blackley,  138  N.  C.  622,  50 
S.  E.  310,  and  cases  there  cited. 
Under  the  former  law,  in  prosecu- 
tions for  retailing  spirituous  liquor 
(Revisal,  §  3529),  the  bill  must 
have  charged  that  it  was  done  "with- 
out license;"  but  the  burden  was 
upon  the  defendant  to  show  that  he 
had  license.  State  v.  Emery,  98  N. 
C.  668,  3  S.  E.  636;  State  v.  Smith, 
117  N.  C.  809,  23  S.  E.  449 ;  State  v. . 
Holmes,  120  N.  C.  576,  26  S.  E.  692,  j 
and  a  long  line  of  authorities.  i 

In  an  indictment  for  fornication] 
and  adultery  (Consol.  Stat.  §  4343),  \ 
the  bill  must  allege  "not  being  mar-  \ 
ried  to  each  other ;"  but  the  burden  | 
is  on  the  defendants  to  show  that 
they  are  married,  as  a  matter  of 
defense.    State  v.  McDuffie,  107  N. 
C.  888, 12  S.  E.  83 ;  State  v.  Peeples, 
108  N.  C.  769,  13  S.  E.  8 ;  State  v. 
Cutshall,  109  N.  C.  769,  26  Am.  St. 
Rep.  599,  14  S.  E.  107. 

In  an  indictment  for  entering 
upon  land  without  license  (Consol. 
Stat.  §  4305),  the  bill  must  allege 
that  the  entry  was  "without  li- 
cense ;"  but  the  burden  is  on  the  de- 
fendant to  prove  license.  State  v. 
Glenn,  118  N.  C.  1194,  23  S.  E.  1004. 

The  statute  under  which  the  de- 
fendant is  indicted  does  not  require 
allegation  of  proof  that  the  wife 
was  a  virtuous  woman,  nor  is  there 
any  proviso  withdrawing  the  hus- 
band from  liability  if  the  wife  has 
committed  adultery.  It  is  solely  a 
matter  of  excuse  which  he  must  al- 
lege and  prove,  for  there  is  no  pre- 
sumption of  her  guilt.  In  other 
states  the  courts  hold  that,  even 
when  the  statute,  unlike  ours,  makes 
the  chastity  of  the  woman  a  part  of 
the  description  of  the  offense  of  ab- 
duction, there  is  a  presumption  in 
favor  of  female  virtue,  and  hence, 
when  the  state  has  shown  that  the 
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defendant  has  abducted  or  eloped 
with  the  wife  of  another  man,  the 
burden  is  on  him  to  show  that  she 
was  unchaste  as  a  matter  of  de- 
fense. In  the  absence  of  proof,  the 
courts  elsewhere  will  not  presume 
that  a  woman  who  is  shown  to  have 
been  abducted  was  unchaste.  Brad- 
shaw  V.  People,  153  111.  159,  38  N. 
E.  652,  9  Am.  Crim.  Rep.  23;  Slo- 
cum  V.  People,  90  111.  281 ;  Griffin  v. 
State,  109  Tenn.  32,  70  S.  W.  61; 
People  V.  Brewer,  27  Mich.  138; 
Andre  v.  State,  5  Iowa,  389,  68  Am. 
Dec.  708 ;  State  v.  Higdon,  32  Iowa, 
264. 

The  sole  answer  vouchsafed  to  all 
these  settled  precedents  and  prin* 
ciples  is  that  the  burden  must  be 
put  upon  the  wife  of  proving  beyond 
a  reasonable  doubt  (before  she  can 
force  her  husband  to  support  her  and 
her  children,  whom  he  admits  he 
has  left)  that  she  has  not  been  guil- 
ty of  adultery  or  any  other  miscon- 
duct, because  it  is  said  in  State  v. 
Hopkins,  supra,  that  the  word  "wil- 
ful" meant  not  only  what  the  statute 
said  and  the  dictionaries  hold,  but  it 
further  means,  in  this  particular 
matter,  "without  just  cause,"  and 
therefore  the  burden  is  upon  her  to 
disprove  that  beyond  all  reasonable 
doubt. 

When  a  precedent  is  so  patently 
wrong  and  unjust  to  wives  and  chil- 
dren, and  without  warrant  in  any 
statute  or  in  any  reason,  it  is  cred- 
itable and  proper  to  overrule  it,  that 
it  may  no  longer  be  a  hindrance  in 
executing  the  law  and  doing  justice. 
It  is  true  the  legislature  has  not  in- 
terfered and  told  the  court  that  they 
had  misconstrued  the  meaning  of 
the  word.  That  is  a  matter  for  the 
court  to  correct,  and  it  should  do  so 
now.  The  legislature  used  the  word 
"wilful"  in  the  ordinary  accepta- 
tion of  the  word,  and  as  defined  in 
all  the  dictionaries  and  in  the  deci- 
sions of  all  the  courts,  and  there  is 
nothing  for  the  legislature  to 
amend.  It  used  the  word  "wilful," 
and  no  other,  and  the  court  should 
apply  and  use  the  settled  meaning 
attached  to  that  word.  There  is  no 
proviso  or  defense  which,   in  the 
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statute,  would  withdraw  the  act  of 
leaving  the  wife  and  children  with- 
out support  from  the  penally  pro- 
vided by  the  statute. 

There  is  no  superstitious  sanctity 
attaching  to  a  precedent.  It  is 
proper  that  precedents  should  not 
be  lightly  changed  or  without  suffi- 
cient cause.  But  they  should  not  be 
adhered  to  when  an  opinion  has 
clearly  misconstrued  a  statute,  or  is 
otherwise  palpably  erroneous. 

This  court  has  never  held  that  it 
was  infallible,  nor  has  any  other 
court.  We  have  repeatedly  over- 
ruled our  own  decisions,  and  a 
large  pamphlet  was  issued  some 
years  ago  containing  a  list  of  such 
cases,  and  a  similar  compilation  now 
would  be  two  or  three  times  as 
large.  The  same  is  true  of  the  Unit- 
ed States  Supreme  Court  and  all 
other  courts.    Men  and  nations  may 

"Rise  on  stepping-stones 
Of  their  dead  selves  to  higher 
things."  . 

Courts  can  only  maintain  their 
authoritS^by  correcting  their  errors 
to  accord  with  justice  and  the  ad- 
vance and  progress  of  each  age. 
They  must  slough  off  that  which  is 
obsolete,  and  correct  whatever  is  er- 
roneous or  contrary  to  the  enlight- 
enment and  sense  of  justice  of  the 
age  and  to  the  spirit  of  new  legisla- 
tion. 

While  the  courts  are  properly 
slow  to  change  decisions  unless  jus- 
tice requires  it  (as  it  so  loudly  does 
in  this  case),  there  are  two  classes 
of  cases  in  which  there  should  be 
close  adherence  to  decisions : 

(1)  When  a  decision  has  become 
a  rule  of  property.  In  such  case 
the  matter  should  be  left  to  legisla- 
tion, which  speaks  prospectively. 

(2)  As  to  matters  of  practice, 
which  are  founded  not  on  principle, 
but  are  more  or  less  arbitrary  rules. 
These  should  be  left  till  there  is  a 
change  either  in  the  rules  of  the 
court  or  by  legislation.  But  this 
case  does  not  involve  a  rule  of  prop- 
erty, nor  is  it  merely  a  question  of 
practice  not  involving  a  denial  of 
justice  or  discrimination. 
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.  Even  in  such  an  important  mat- 
ter as  Hokev,  Henderson,  15  N.  C. 
(4  Dev.  L.)  1,  25  Am,  Dec.  677, 
which  was  decided  by  one  of  the 
ablest  courts  we  ever  had,  and  which 
was  affirmed  no  less  than  sixty-two 
times,  it  was  properly  and  justly 
overruled  by  this  court  in  Mial  v. 
Ellington,  134  N.  C.  136,  65  L.R.A. 
697,  46  S.  E.  961,  notwithstanding 
it  had  been  held  for  law  for  more 
than  seventy  years.  The  court  felt 
itself  strong  enough  and  under  a 
duty  to  correct  that  erroneous  de- 
cision. The  courts  do  not  claim 
infallibility.  This  court  not  infre- 
quently overrules  the  court  below, 
and  in  turn,  on  writs  of  error,  our 
decisions  have  been  overruled  by  the 
United  States  Supreme,  Court. 
That  court  has  corrected  its  own 
errors  to  the  extent  that  it  has  over- 
ruled a  large  number  of  its  own  de- 
cisions. Some  years  ago  it  held  in- 
valid a  statute  of  the  state  of  New 
York  which  protected  workingmen 
from  working  more  than  ten  hours 
per  day  in  a  temperature  of  more 
than  120  degrees.  Since  %ien  that 
court  has  advanced  and  has  held 
valid  the  Adamson  Law  (Comp. 
Stat.  §§  8680a-8680d,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  753),  which 
protects  workingmen  in  the  open 
air  from  more  than  eight  hours'  la- 
bor a  day.  The  court  advanced  with 
the  age.  It  has  overruled  many  oth- 
er important  cases.  And  when  it 
has  not  done  so,  the  public  have  done 
so  by  constitutional  amendments; 
notably  by  the  11th,  the  16th,  and 
other  Amendments. 

In  this  state  two  of  our  most  em- 
inent judges  held  in  State  v.  Black, 
60  N.  C.  (1  Winst.  L.)  266,  86  Am. 
Dec.  436,  and  State  v.  Rhodes,  61 
N.  C.  (Phill.  L.)  455,  98  Am.  Dec. 
78,  speaking  for  unanimous  courts, 
that  a  husband  had  a  right  to  thrash 
his  wife,  even  without  any  provoca- 
tion, with  the  restriction  only  that 
he  could  not  permanently  injure  her. 
In  less  than  ten  years  thereafter,  in 
State  V.  Oliver,  70  N-  C.  60,  while 
both  those  judges  were  still  on  the 
bench,  and  counsel,  as  shown  by  his 
brief,  printed  in  the  report  of  the 


case,  relied  upon  those  (then)  re- 
cent decisions.  Judge  Settle,  speak- 
ing for  a  unanimous  court,  curtly 
said  (with  their  approval),  without 
deigning  to  argue  the  question: 
"We  have  advanced  from  tiiat  bar- 
barism." 

In  State  v.  Edens,  95  N.  C.  696, 
59  Am.  Rep.  294  (as  late  as  1886), 
the  court  reverted  to  the  former  rul- 
ing that  a  husband  was  not  liable 
for  beating  his  wife  "unless  the  bat- 
tery is  so  great  and  excessive  as  to 
put  life  and  limb  in  peril,  or  per- 
manent injury  is  inflicted,"  and  for 
this  reason  deduced  the  ruling  that, 
where  the  husband  in  that  case  had 
married  a  young  wife,  who  refused 
to  live  in  the  same  house  with  his 
mistress,  but  left  him,  and  there- 
upon he  circulated  the  vilest  slan- 
ders against  her,  without  any  foun- 
dation in  fact,  he  was  not  liable 
under  the  statute  which  made  it  in- 
dictable to  "attempt  to  wantonly 
and  maliciously  injure  and  destroy 
the  reputation  of  an  innocent  and 
virtuous  woman,"  on  the  ground 
that  the  slanderer  was  her  husband, 
though  this  was  an  aggravation, 
and  not  a  defense.  This  barbarism 
was  also  overruled.  State  v.  Fulton, 
149  N.  C.  485,  63  S.  E.  145. 

In  State  v.  Hopkins  the  decision 
is  even  more  barbarous,  if  possible, 
holding,  without  authority  in  any 
statute  or  in  reason,  and  by  a  dic- 
tum originating  in  that  case  (which 
gave  to  the  word  "wilful"  a  mean- 
ing which  it  does  not  have  in  the 
dictionaries,  or  in  any  other  court), 
that  a  wife  asking  for  legal  support 
is  presumed  to  be  guilty  of  adultery 
or  other  misconduct,  and  that  "be- 
yond a  reasonable  doubt"  she  must 
prove  that  she  is  not.  Surely  it  is 
time  that  we  had  advanced  "from 
that  barbarism"  also,  and  should 
place  ourselves  in  line  with  all  the 
other  courts  which  hold  that  there 
is  no  presumption  against  the  virtue 
of  women,  just  as  there  is  none 
against  the  honesty  of  men;  and 
that  he  who  asserts  the  contrary 
must  prove  it;  and  when  it  is  set 
up  as  a  defense,  it  must  be  shown 


r 


STATE  V. 
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by  the  defendant,  and  at  least  to  the 
satisfaction  of  the  jury. 

No  presumption  that  a  wonian 
has  committed  adultery,  and  that 
she  must  disprove  it  beyond  a  rea- 
sonable doubt,  can  arise  merely  be- 
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cause  she  asks  that  the  courts  make 
her  husband  give  her  and  her  chil- 
dren the  support  which  the  law  re- 
quires him  to  give,  and  when  he  ad- 
mits (as  in  this  case),  or  is  proven, 
leaving  them  without  such  support. 


ANNOTATION. 

Misconduct  of  wife  as  a£Fectiiig  criminal  charge  of  abcmdonment  against 

husband. 


I.  Misconduct  before  marriage,  999. 
II.  Misconduct  after  marriage,  but  be- 
fore abandonment,  999. 
III.  Misconduct  after  abandonment,  1001. 

/.  Misconduct  before  marriage. 

In  the  prosecution  of  a  husband  for 
abandonment  of  a  woman  whom  he  has 
married  after  seducing  her,  her  mis- 
conduct with  a  third  person  between 
the  time  of  the  alleged  seduction  and 
the  marriage  will  not  justify  the  aban- 
donment. James  v.  State  (1914)  74 
Tex.  Crim.  Rep.  139,  167  S.  W.  727- 

So,  the  fact  that  a  wife  was  a  pros- 
titute before  marriage  is  no  defense 
to  a  prosecution  of  her  husband  for 
abandonment,  where  it  is  not  shown 
that  he  was  deceived  by  her.  People 
V.  McDonald  (1913)  178  IlL  App.  169. 
See  to  the  same  eiFect,  State  v.  Maher 
(1898)  77  Mo.  App.  401. 

Likewise,  false  representations  of  a 
wife  that  she  was  chaste  are  no  de^ 
fense  to  a  prosecution  of  her  husband 
for  neglecting  and  refusing  to  provide 
for  her  support  and  maintenance  and 
that   of   a   child.     Com.   v.   Shaman 

(1916)  223  Mass.  62,  111  N.  E.  720. 
But  a  husband  is  justified  in  aban- 
doning his  wife  where,  at  the  time  of 
their  marriage,  the  wife  was  pregnant 
without  the  knowledge,  agency,  or  con- 
sent of  her  husband,  where  a  statute 
makes  pregnancy  of  the  wife  at  the 
time  of  the  marriage,  without  the  hus- 
band's agency  or  knowledge,  crround 
for     divorce.       McKinnon     v.     State 

(1917)  16  Ala.  App.  193,  76  So.  477. 

II.  Misconduct  after  fnarrlagCf  hut  be* 
before  abandonment. 

As  a  general  rule,  under  a  statute 
punishing  a  husband  for  the  abandon- 
ment of  his  wife,  the  adultery  of  the 
wife,  or  any  other  act  committed  by 


her  after  marriage,  and  before  aban- 
donment, which  would  entitle  the  hus- 
band to  a  divorce,  is  a  good  defense. 

Alabama. — Carney  v.  State  (1887) 
84  Ala.  7,  4  So.  285,  7  Am.  Crim.  Rep. 
7.  See  also  Gobel  v.  State  (1916)  15 
Ala.  App.  178,  72  So.  756,  certiorari 
denied  in  (1916)  198  Ala.  690,  73  So. 
1000;  Hall  v.  State  (1893)  100  Ala.  86, 
14  So.  867. 

Connecticut.  —  State  v.  Schweitzer 
(1889)  57  Conn.  532,  6  L.R.A.  125,  18 
Atl.  787. 

Delaware. — Compare  State  v.  Tier- 
ney  (1897)   1  Penn.  116,  39  Atl.  774. 

Illinois.— People  v.  Sneed  (1916) 
202  111.  App.  486. 

Iowa.— State  v.  Stout  (1908)  139 
Iowa,  557,  117  N.  W.  958;  State  v. 
Hill  (1913)  161  Iowa,  279,  142  N.  W. 
231 ;  State  v.  Conway  (1918)  182  Iowa, 
1236,  166  N.  W.  596. 

Massachusetts. — See  Com.  v.  Ham 
(1892)  156  Mass.  485,  31  N.  E.  639, 
9  Am.  Crim.  Rep.  1. 

Missouri. — State  v.  Macklin  (1901) 
86  Mo.  App.  636.  See  State  v.  Stough- 
ton  (1916)  —  Mo.  App.  — ,  189  S.  W. 
601. 

Nebraska. — Graham  v.  State  (1912) 
90  Neb.  658,  134  N.  W.  249. 

New  York.— People  v.  Brady  (1895) 
13  Misc.  294,  34  N.  Y.  Supp.  1118;  Peo- 
ple V.  Bliskey  (1897)  21  Misc.  433,  47 
N.  Y.  Supp.  974,  12  N.  Y.  Crim.  Rep. 
472.  See  also  People  ex  rel.  Keller 
V.  Shrady  (1899)  40  App.  Div.  460,  58 
N.  Y.  Supp.  143,  affirming  (1898)  24 
Misc.  532,  53  N.  Y.  Supp.  964,  13  N.  Y. 
Crim.    Rep.    331;    Keller    v.    Foleron 

(1901)  36  Misc.  534,  73  N.  Y.  Supp. 
951.  Compare  Bell  v.  People  (1875) 
6  Hun,  302. 

North  Carolina. — State  v.  Hopkins 

(1902)  130  N.  C.  647,  40  S.  E.  973. 
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And  see  the  reported  case  (State  v. 
Falkner,  ante,  986). 

Pennsylvania.  —  Sterling  v.  Com. 
(1858)  2  Grant,  Cas.  162;  Com.  v.  Por- 
ter (1894)  4  Pa.  Dist.  R.  503. 

Texas.— James  v.  State  (1914)  74 
Tex.  Crim.  Rep.  139,  167  S.  W.  727. 

In  People  v.  Brady  (1895)  13  Misc. 
294,  34  N.  Y.  Supp.  1118,  the  court 
said:  "It  would  be  shocking  to  send 
a  man  to  the  penitentiary  for  the  non- 
support  of  his  wife  if  she  is  an  adul- 
teress. The  obligations  of  the  hus- 
band and  wife  are  mutual,  and  the 
right  to  claim  support  depends  upon 
the  continued  virtue  of  the  wife.  The 
honor  of  the  family,  the  conscience  of 
the  community,  and  Christian  teach- 
ings command  this  rule."  See  to  the 
same  effect,  People  v.  Bliskey  (1897) 
21  Misc.  433,  47  N.  Y.  Supp.  974,  12 
N.  Y.  Crim.  Rep.  472. 

So,  in  Graham  v.  State  (1912)  90 
Neb.  658,  134  N.  W.  249,  a  prosecution 
of  a  husband  for  abandoning  his  wife 
without  good  cause,  and  unlawfully 
neglecting  to  provide  for  her  support, 
the  following  charge  was  approved: 
"If  the  jury  believed  from  the  evidence 
that  the  husband  had  reason  to  believe 
that  the  wife  was  unfaithful  to  him, 
or  that  the  wife  neglected  to  prepare 
his  meals  and  attend  to  the  household 
duties  when  she  was  in  good  health 
and  able  to  do  so,  and  caused  the  hus- 
band to  go  to  his  work  each  day  with- 
out having  any  breakfast,  or  spoke  dis- 
respectfully and  in  profane  language 
of  the  mother  of  the  husband,  without 
just  cause  or  provocation  for  so  doing, 
— each  of  said  acts,  if  found  to  exist 
by  the  jury,  and  taken  seriously  by 
the  husband,  would  be  a  good  cause 
for  his  conduct,  and  the  jury  should 
return  a  verdict  of  not  guilty." 

Although  adultery  of  the  wife  is  a 
sufficient  excuse  for  a  husband  to 
abandon  his  wife  as  a  preliminary 
step  to  making  application  for  a  di- 
vorce on  this  ground,  yet  abandon- 
ment will  not  be  excused  by  mere  sus- 
picion of  the  wife's  infidelity,  based 
on  rumors  or  hearsay  evidence.  Car- 
ney V.  State  (1887)  84  Ala.  7,  4  So. 
285,  7  Am.  Crim.  Rep.  7. 

But  the  adultery  of  the  wife  has 
been  held  to  constitute  a  good  cause 
for  abandonment  and  desertion  by  the 


husband,  though  the  husband  had  no 
positive  evidence  of  his  wife's  infidel- 
ity until  after  he  had  left  her.  State 
V.  Stout  (1908)  139  Iowa,  557,  117  N. 
W.  958. 

In  State  v.  Conway  (1918)  182  Iowa, 
1236,  166  N.  W.  596,  a  prosecution  of 
a  husband  for  the  desertion  of  his 
wife,  it  was  said  that  it  was  a  good 
defense  to  such  a  prosecution  that  the 
wife  had  been  guilty  of  such  conduct 
as  would  entitle  the  husband  to  a  di- 
vorce. See  to  the  same  effect,  State 
V.  Hill  (1913)  161  Iowa,  279,  142  N.  W. 
231;  James  v.  State  (1914)  74  Tex. 
Crim.  Rep.  139,  167  S.  W.  727;  State 
V.  Macklin  (1901)  86  Mo.  App.  636; 
Sterling  v.  Com.  (1858)  2  Grant,  Cas. 
(Pa.)  162;  Com.  v.  Porter  (1894)  4  Pa. 
Dist.  R.  503. 

So,  in  People  v.  Seed  (1916)  202  III 
App.  486,  it  was  said  that,  to  warrant 
the  conviction  of  a  husband  for  aban- 
donment of  his  wife,  such  a  state  of 
facts  must  be  shown  as  would,  if  they 
continued  for  two  years,  warrant  the 
granting  of  a  divorce  to  the  wife  on 
the  grounds  of  desertion. 

However,  there  is  authority  for  the 
view  that  the  unfaithfulness  of  the 
wife  is  no  defense  in  a  prosecution  of 
the  husband  for  desertion  and  non- 
support  State  V.  Tierney  (1897) 
1  Penn.  (Del.)  116,  39  Atl.  774,  where- 
in the  court  said:  "If  the  wife  of  the 
defendant  is  not  a  fit  person  to  live 
with,  and  he  has  legal  grounds  for 
leaving  her,  he  has  his  remedy.  He 
can  apply  to  the  court  for  relief;  but, 
until  he  does  that,  she  is  his  wife,  and 
he  is  bound  to  support  her.  He  mar- 
ried her  for  weal  or  for  woe,  and  there 
is  only  one  legal  way  in  which  he  can 
be  relieved  of  her  support,  and  that  is 
by  obtaining  a  divorce." 

Likewise,  the  facts  that  the  wife  has 
abandoned  her  husband,  and  that  she 
is  a  dangerous  woman  and  has  offered 
him  violence,  have  been  held  to  consti- 
tute no  excuse  for  the  husband's  fail- 
ure to  support  his  family,  where  there 
is  an  offer  by  her  to  return  to  live  with 
him,  and  a  demand  for  support;  and, 
under  such  circumstances,  a  convic- 
tion of  the  husband  for  abandoning 
his  wife  and  leaving  her  without  ade- 
quate support  will  be  sustained.  Bell 
V.  People  (1875)  6  Hun  (N.  Y.)  302. 
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lit.  Misconduct  after  ahandonment. 

The  misconduct  of  a  wife  after  she 
has  been  abandoned  by  her  husband 
is  no  defense  to  the  husband  in  a  crim- 
inal prosecution  against  him  for  the 

abandonment.  Gobel  v.  State  (1916) 
15  Ala.  App.  178,  72  So.  756.  See  also 
State  V.  Fuchs  (1885)  17  Mo.  App.  458. 
And  misconduct  after  abandonment 
cannot  be  proved  by  the  husband  un- 
less it  is  connected  with,  and  tends  to 
illustrate   and   explain,   similar   acts 


committed  by  her  before  the  separa- 
tion. Hall  V.  State  (1893)  100  Ala. 
86,  14  So.  867. 

But  it  has  been  held  that  a  husband 
could  not  be  prosecuted  criminally  for 
neglecting  and  refusing  to  support  his 
wife,  who  had  left  him  and  had  com- 
mitted adultery,  though  the  husband 
had  been  guilty  of  adultery  after  she 
had  left  him.  Rex  v.  Flintan  (1830) 
1  Barn.  &  Ad.  227,  109  Eng.  Reprint, 
771,  9  L.  J.  Mag.  Cas.  33.    L.  W.  B. 


ROBERT  T.  TOWNSEND,  Admr.,  etc.,  of  James  T.  Townsend,  Deceased, 

Appt., 

COMMERCIAL  TRAVELERS'  MUTUAL  ACCIDENT  ASSOCIATION 

OF  AMERICA,  Respt. 

New  Twrh  Court  of  Appeals-^ May  8,  1921, 
(231  N.  Y.  148,  131  N.  E.  871.) 

Proximate  cause  —  possession  of  hypodermic  needle  without  license  — - 
septic  poisoning. 

1.  The  possession  of  a  hypodermic  needle  without  a  physician's  license, 
which  by  statute  is  a  misdemeanor,  is  not  the  proximate  cause  of  the 
possessor's  death  by  septic  poisoning  due  to  his  attempt  to  use  it  for 
sleeplessness. 

ISee  note  on  this  question  beginning  on  page  1005.] 


Insurance  —  accident  —  death      from 
septic  poisoning* 

2.  Death  from  septic  poisoning  due 
to  the  use  of  a  hypodermic  needle  for 
sleeplessness  is  from  accidental 
means  within  the  meaning  of  an  acci- 
dent insurance  policy. 

[See  14  R.  C.  L.  1252;  see  notes  in 
2  A.L.R.  61;  7  A.L.R.  1131]. 


—  negligence-— use  of  needle. 

3.  The  death  of  an  insured  from  the 
use  of  a  hypodermic  needle  for  sleep- 
lessness is  not  due  to  negligence  with- 
in the  meaning  of  an  accident  insur- 
ance policy  relieving  the  insurer  from 
liability  for  injury  for  negligence  of 
the  insured. 

[See  14  R.  C.  L.  1256.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  a  nonsuit  entered  by  a  Trial 
Term  for  Albany  County  (Nichols,  J.)  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Henry  J.  Crawford,  for  appel-     Marchi  v.  -ffitna  L.  Ins.  Co.  140  App. 


lant: 

Mr.  Townsend's  death  was  caused 
by  external,  violent,  and  accidental 
means  within  the  meaning  of  the 
policy. 

Bailey  v.  Interstate  Casualty  Co.  8 
App.  Div.  127,  40  N.  Y.  Supp.  513,  af- 
firmed in  168  N.  y.  728,  53  N.  E.  1128; 


Div.  901,  125  N.  Y.  Supp.  1130,  affirmed 
in  2Q5  N.  Y.  606,  98  N.  E.  1108 ;  Lewis 
V.  Ocean  Acci.  &  G.  Corp.  224  N.  Y. 
18,  7  A.L.R.  1129,  120  N.  E.  56;  Rich- 
ards, Ins.  p.  213,  §  190;  Cooke,  L.  Ins. 
p.  79,  §  49;  Pledger  v.  Business  Men's 
Acci.  Asso.  —  Tex.  Civ.  App.  — ,  198 
S.  W.  810. 
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Possession  of  the  hypodermic 
needle  by  Mr.  Townsend  in  violation 
of  the  health  law,  if  a  fact,  is  not  a  de- 
fense to  this  action. 

Fischer  v.  Midland  Casualty  Co.  189 
111.  App.  486;  Matthes  v.  Imperial 
Acci.  Asso.  110  Iowa,  222,  81  N.  W. 
484;  Messersmith  v.  American  Fidel- 
ity Co.  187  App.  Div.  35,  175  N.  Y. 
Supp.  169;'Fluker  v.  Ziegele  Brewing 
Co.  201  N.  Y.  43,  93  N.  E.  1112,  Ann. 
Cas.  1912A,  793;  Knupple  v.  Knicker- 
bocker  Ice  Co.  84  N.  Y.  488;  Platz  v. 
Cohoes,  89  N.  Y.  219,  42  Am.  Rep.  286; 
Connolly  v.  Knickerbocker  Ice  Co.  114 
N.  Y.  108,  11  Am.  St.  Rep.  617,  21  N. 
E.  101,  12  Am.  Neg.  Cas.  305. 

Mr.  P.  C.  Dugan,  with  Messrs. 
Rosendale,  Hessberg,  Dngan,  & 
Haines,  for  respondent: 

The  plaintiff  failed  to  prove  the 
death  of  his  intestate  was  caused  sole- 
ly and  exclusively  by  external,  vio- 
lent, and  accidental  means. 

Whitlatch  v.  Fidelity  &  C.  Co.  149 
N.  Y.  46,  43  N.  E.  405;  Fidelity  &  C. 
Co.  V.  Carroll  (Fidelity  &  C.  Co.  v. 
Stacey)  5  L.R.A.(N.S.)  657,  74  C. 
C.  A.  409,  143  Fed.  271,  6  Ann, 
Cas.  955;  Maryland  Casualty  Co.  v. 
Spitz,  L.R.A.1918C,  1191,  159  C.  C. 
A.  119,  246  Fed.  817;  Appel  v. 
^tna  L.  Ins.  Co.  86  App.  Div.  83, 
83  N.  Y.  Supp.  238,  affirmed  in  180 
N.  Y.  514,  72  N.  E.  1139;  Southard  v. 
Railway  Pass.  Assur.  Co.  34  Conn. 
574,  Fed.  Cas.  No.  13,182;  Feder  v. 
Iowa  State  Traveling  Men's  Asso.  107 
Iowa,  538,  48  L.R.A.  693,  70  Am.  St. 
Rep.  212,  78  N.  W.  252. 

It  was  a  crime  to  possess  and  use 
the  needle;  and  the  insured  was 
chargeable  with  negligence  as  a  mat- 
tei?  of  laiv 

Amberg'v.  Kinley,  214  N.  Y.  531, 
L.R.A.1915E,  519,  108  N.  E.  830,  9  N. 
C.  C.  A.  552;  People  ex  rel.  Price  v. 
Sheffield  Farms-Slawson-Decker  Co. 
180  App.  Div.  615,  167  N.  Y.  Supp. 
958 ;  People  v,  Werner,  174  N.  Y.  132, 
66  N.  E.  667;  Jefferson  v.  People,  101 
N.  Y.  19,  3  N.  E.  797;  People  v.  Crotty, 
22  App.  Div.  77,  47  N.  Y.  Supp.  845; 
People  V.  Clark,  61  App.  Div.  500,  70 
N.  Y.  Supp.  594;  Re  Lyman,  28  App. 
Div.  127,  50  N.  Y.  Supp.  977 ;  Marino  v. 
Lehmaier,  173  N.  Y.  535,  61  L.R.A.  811, 
66  N.  E.  572,  13  Am.  Neg.  Rep.  403. 

It  will  not  be  presumed  the  parties 
to  the  contract  contemplated  it  should 
cover  injuries  or  death  suffered  as 
the  result  of  a  crime  committed  by  the 
insured.  In  fact,  such  a  contract 
would  not  be  enforceable. 


Sirkin  v.  Fourteenth  Street  Store, 
124  App.  Div.  384, 108  N.  Y.  Supp.  830; 
Hatch  V.  Mutual  L.  Ins.  Co.  120  Mass. 
550,  21  Am.  Rep.  541 ;  Ritter  v.  Mutual 
L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693, 
18  Sup.  Ct.  Rep.  300;  Whiteley  v. 
Terry,  83  App.  Div.  197,  82  N.  Y. 
Supp.  89;  Burger  v.  Koelsch,  77  Hun, 
44,  28  N.  Y.  Supp.  460;  Doucet  v. 
Massachusetts  Bonding  &  Ins.  Co.  180 
App.  Div.  600,  167  N.  Y.  Supp.  892. 

Hogan,  J.,  delivered  the  opinion 
of  the  court: 

On  June  14,  1917,  the  defendant 
issued  a  policy  of  insurance  wherein 
it  undertook  to  pay  the  sum  of 
$5,000  upon  the  death  of  the  as- 
sured, James  T.  Townsend,  "the  di- 
rect and  approximate  result  of  and 
which  is  caused  solely  and  exclusive- 
ly by  external,  violent,  and  acciden- 
tal means."  The  assured  died  May 
12,  1918,  and  this  action  was 
brought  to  recover  the  amount  of 
the  indemnity  provided  for  in  the 
policy  contract.  At  the  close  of 
plaintiff's  case  the  plaintiff  was  non- 
suited. The  facts  which  the  jury 
might  have  found  were  as  follows: 

The  assured,  James  T.  Townsend, 
was  a  commercial  traveler.  He  and 
his  daughter,  a  young  lady,  resided 
in  an  .apartment  in  the  city  of 
Albany.  Mr.  Townsend  was  a  man 
of  usually  good  health,  the  only 
previous  illness  from  which  he  ap- 
pears to  have  suffered  being  some 
trouble  with  boils  two  or  three 
months  before  the  incident  which 
resulted  in  his  death  occurred,  and 
from  which  trouble  he  seems  to  have 
recovered. 

On  May  5,  1918,  the  intestate 
returned  to  his  home  at  Albany 
after  a  trip  of  about  one  week  on 
the  road.  He  appeared  to  have  a 
bad  cold  or  attack  of  the  grippe,  as 
his  condition  impressed  his  daugh- 
ter, and  when  he  retired  that  night 
he  was  restless,  and  could  not 
sleep. 

The  wife  of  the  insured  had  died 
about  eighteen  months  previous; 
she  had  been  ill  for  a  consideraUe 
period  of  time  with  cancer,  and  the 
physician  who  treated  her  had  fur- 
nished the  insured  with  a  hypoder- 
mic needle  with  which  the  insured 
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was  accustomed  to  administer  mor- 
phine to  his  wife  during  her  illness. 
That  needle  he  had  in  his  possession 
at  the  apartment  in  which  he  re- 
sided. 

About  12  o'clock  at  night  he 
called  his  daughter,  who  was  sleep- 
ing in  a  room  separated  from  his 
room,  and,  upon  the  daughter  en- 
tering his  room  she  found  the  in- 
sured with  his  arm  exposed  and  the 
hypodermic  needle  in  his  hand.  Fol- 
lowing his  request  she  took  the 
needle  and  inserted  it  in  her  fa- 
ther's arm.  There  was  witch  hazel 
in  the  room,  and  hot  water  in  an 
adjoining .  room.  The  daughter 
thereafter  returned  to  her  room,  and 
her  father  fell  asleep  and  slept  un- 
til  9  o'  clock  in  the  morning.  At 
that  time  the  daughter  looked  at  her 
father's  arm,  and  discovered  a 
swollen  condition  at  the  point 
where  the  needle  had  penetrated, 
and  as  the  swelling  continued  to 
spread  a  doctor  was  called.  The 
intestate  was  shortly  thereafter 
removed  to  a  hospital ;  the  swelling 
continued,  and  Mr.  Townsend  one 
week  later  died,  as  a  result  of  sep- 
tic poisoning  which,  as  appeared 
by  the  medical  testimony,  began  al- 
most immediately  after  the  intro- 
duction of  the  needle  in  the  arm  of 
the  insured,  due  to  the  fact  that 
either  the  needle  or  the  skin  was 
unsterile. 

Various  grounds  for  a  nonsuit 
were  urged  by  defendant's  counsel 
at  the  close  of  plaintiff's  case,  and 
the  motion  for  the  nonsuit  was 
finally  granted  by  the  trial  justice 
on  the  ground  that  the  possession 
by  Mr.  Townsend  of  the  hypoder- 
mic needle  without  a  certificate  of 
a  physician  under  article  11-a  of 
the  Public  Health  Law  (Consol. 
Laws,  chap.  45) ,  as  it  then  existed, 
was  a  misdemeanor.  In  granting 
the  motion  for  a  nonsuit  the  trial 
justice  stated:  "Without  the  un- 
lawful possession  of  that  instrument 
this  result  that  you  claim  could  not 
have  followed.  Viewing  it  as  I  do 
that  no  man  can  come  into  a  court 
and  plead  and  take  advantage  of  a 
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crime  he  has  committed,  I  am  com- 
pelled to  dismiss  the  complaint." 

The  plaintiff  duly  excepted  there- 
to, and  made  the  usual  motion  to  go 
to  the  jury,  which  was  denied  and 
exception  taken.  The  appellate 
division  affirmed  the  judgement  be- 
low upon  the  ground  on  which  the 
trial  justice  dismissed  the  com- 
plaint, and  incidentally  stated  that, 
under  the  language  of  the  policy, 
"theref  must  be  not  only  eternal 
and  violent  means,  but  these  must 
be  accidental,  and  it  is  an  abuse  of 
the  word  'accidental'  to  hold  that  it 
contemplates  an  act  deliberately 
done  by  the  insured,  or  at  his  direc- 
tion, constituting  a  crime." 

Our  conclusion  is  that  the  dismiss- 
al of  the  comidaint  and  the  affirm- 
ance of  the  judgment  of  the  trial 
term  was  error. 

The  provision  of  the  health  law 
relied  upon  by  the  trial  justice  is 
found  under  the  article  relating  to 
the  habitual  use  of  drugs.  The  evil 
sought  to  be  provided  against  by 
that  law  is  apparent  from  the  lan- 
guage of  §  249-a,  which  provides: 
"The  constant  use  by  any  person  of 
any  habit-forming  drug,  except  un- 
der the  direction  and  consent  of  a 
duly  licensed  physician,  is  hereby 
declared  to  be  dangerous  to  the  pub- 
lic health."  [Laws  1914,  chap.  363, 
p.  1123.] 

Section  249,  relative  to  hypoder- 
mic needles,  provides:  ''It  shall  be 
unlawful  for  any  persoif  or  persons^ 
except  a  licensed  pharmacist,  li- 
censed druggist,  licensed  physician, 
licensed  dentist,  licensed  veteri- 
narian, hospital  or  regular  dealer  in 
medical  or  surgical  supplies  to  pos- 
sess such  instrument,  without  hav- 
ing in  their  possession  a  certificate 
from  a  physician."  [Laws  1917, 
chap.  431,  p.  1349.] 

A  violation  of  the  provisions  of 
the  law  is  a  misdemeanor.  Section 
249-d.  The  statute,  it  will  be  ob- 
served, does  not  provide  that  the 
use  of  a  hypodermic  needle  is  a 
crime. 

We  shall  first  consider  the  reasons 
assigned  by  the  trial  justice  in 
granting  the  motion  of  counsel  for 
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defendant  for  a  dismissal  of  the 
complaint.  The  justice  held  that 
the  insured  was  guilty  of  a  crime,  in 
that  he  had  in  his  possession  a  hypo- 
dermic needle  without  a  certificate 
or  permit  provided  by  the  health 
law.  He  then  held:  "Without  the 
unlawful  possession  of  that  instru- 
ment (hypodermic  needle)  this 
result  you  claim  (septic  poison,  due 
to  an  unsterile  condition  of  the 
needle  or  the  skin  or  body  X)f  the 
insured  which  resulted  in  death) 
could  not  have  followed." 

Thus  the  justice  in  effect  held 
that  the  proximate  cause  of  the 
death  of  the  insured  was  the  unlaw- 
ful possession  by  him  of  the  hypo- 
dermic needle,  and  such  view  is  em- 
phasized by  the  langruage,  "without" 
such  possession  the  death  of  insured 
would  not  have  resulted. 

The  death  of  the  insured  was  not 
due  to  an  unlawful  possession  of  the 
hypodermic  needle.  The  statute 
does  not  prohibit  possession  of  such 
needles.  It  merely  requires  a  cer- 
tificate or  license  to  possess  the 
same.  Under  the  facts  of  this  case, 
the  conclusion  is  inevitable  that, 
had  the  insured  been  lawfully  in 
possession  of  the  needle,  his  death 
would  have  resulted  from  septic 
poison  due  to  one  of  two  causes,  un- 
sterile condition  of  the  needle,  or  of 
his  skin  or  body.  The  argument 
that  possession  of  the  needle  by  the 
insured  enabled  him  to  use  the  same 
does  not  sunice  to  create  a  relation 
between  the  unlawful  possession  of 
the  needle  and  the  death  of  the  in- 
sured. The  absence  of  a  certificate 
was  not  the  cause  of  the  accident. 
The  injury  would  have  resulted  had 
a  certificate  or  license  been  in  pos- 
session of  the  insured.  The  evidence 
does  not  disclose  that  the  needle  was 

unsterile.  The  in- 
— posB?»ion^of"^  sured  had  been  in 
SJ^X'T.i^hoo.  possession  of  the 
llccns<^~■eptte      needle    for    years, 

sion,  however  long  continued,  could 
not  or  did  not  cause  septic  poison 
which  resulted  in  the  death  of  the 
insured. 

Unlike  the  policy  in  this  case,  pol- 


icies of  insurance  which  contained 
provisions  for  nonliability  of  the  in- 
surer to  an  insured  who  was  injured 
or  killed  "while  violating  the  law," 
"engaged  in  or  in  consequence  of 
some  unlawful  act,"  etc.,  as  well  as 
other  cases  involving  violation  of 
law,  have  been  considered  by  the 
courts,  an  examination  of  which 
leads  to  the  conclusion  I  have 
reached.  Bradley  v.  Mutual  Ben.  L. 
Ins.  Co.  45  N.  Y.  422,  6  Am.  Rep. 
115;  Carroll  v.  Staten  Island  R. 
Co.  58  N.  Y.  126,  17  Am.  Rep.  221 ; 
Platz  v.  Cohoes,  89  N.  Y.  219,  42 
Am.  Rep.  286 ;  Hutton  v.  State  Acci. 
Ins.  Co.  186  111.  App.  499;  Kneedler 
V.  Bankers'  Acci.  Asso.  188  111.  App. 
293;  Fischer  v.  Midland  Casual^ 
Co.  189  111.  App.  486;  Accident 
Ins.  Co.  V.  Bennett,  90  Tcnn.  256, 
25  Am.  St.  Rep.  685,  16  S.  W.  723 ; 
Jones  V.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  652,  61  N.  W. 
485;  Prader  v.  National  Masonic 
Acci.  Asso.  95  Iowa,  149,  63  N.  W. 
601 ;  Supreme  Lodge,  K.  P.  v.  Beck, 
181  U.  S.  49,  45  L.  ed.  741,  21  Sup. 
Ct.  Rep.  582 ;  Supreme  Lodge,  K.  P. 
V.  Krenshaw,  129  Ga.  195, 13  L.R.A. 
(N.S.)  258,  121  Am.  St.  Rep.  216, 
58  S.  E.  629,  12  Ann.  Cas.  807; 
Phenix  Ins.  Co.  v.  Clay,  101  Ga.  831, 
65  Am.  St.  Rep.  307,  28  S.  E.  853 ; 
Mechanics'  Ins.  Co.  v  Hoover  Dis- 
tilling Co.  31  L.R.A.(N.S.)  873, 105 
C.  C.  A.  128,  182  Fed.  590. 

That  the  death  of  the  insured  was 
due  to  accidental  means  is  too  wdi 
settled  by  this  court  to  require  dis- 
cussion. Bailey  v.  Interstate  Casu- 
alty Co.  8  App.  Div.  127,  40  N.  Y. 
Supp.  513,  affirmed  in  158  N.  Y.  723, 
53  N.  E.  1123;  Marchi  v.  iEtna  L. 
Ins.  Co.  140  App.  Div.  901, 125  N.  Y. 
Supp.  1130,  affirmed  j^,„,.„^^_ 

in  205  N.  Y.  606,  98    aeeident^eatli 

N.  E.  1108 ;  Lewis  v.  i'oY.o-SiJ!'' 
Ocean    Acci.   &   G. 
Corp.  224  N.  Y.  18,  7  A.L.R.  1129, 
120  N.  E.  56. 

Counsel  for  respondent  contends 
that,  under  a  provision  of  the  policy 
which  provides  that  it  •shall  not  ex- 
tend to  or  cover  injuries  or  death 
caused  by  negligence  of  the  insured, 
nor  by  his  voluntary  exposure  to 
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uae   of   needle. 


unnecessary  danger,  the  proof  on 
the  part  of  the  plaintiff  established 
that  the  death  of  the  insured  was 
caused  by  his  possession  and  use  of 
the  hypodermic  needle,  and  thus  the 
proof  established  negligence  on  his 
part  as  matter  of  law  and  prevents 
a  recovery.  Reliance  is  placed  upon 
the  case  of  Amberg  v.  Kinley,  214 

N.  Y.  531,  L.R.A. 
1915E,  519,  108 
N.  E.  830,  9  N.  C. 
C.  A.  552,  as  supporting  his  claim. 
I  do  not  assent  to  the  argument. 
In  the  case  cited,  we  considered 
the  liability  of  the  owner  of  a 
factory  to  the  representatives  of 
an  employee  of  such  owner  by 
reason  of  the  death  of  such  em- 
ployee due  to  a  failure  on  the  part 
of  the  owner  to  furnish  a  fire  escape 
upon  such  factory.  There  we  held 
in  substance  that  the  labor  law  was 
enacted  for  the  protection  of  labor- 
ers and  employees  in  factories, — ^the 
avocation  of  the  deceased, — ^and  the 
failure  of  the  owner  to  comply  with 
the  statute  for  the  protection  of 
the  employees  therein  was  a  viola- 
tion of  the  statute,  and  if  such  vio- 
lation was  the  direct  cause  of  the 


death  of  the  employee,  the  plaintiff 
was  entitled  to  recover,  unless  the 
defendant  has  affirmatively  estab- 
lished that  the  negligence  of  the  de- 
ceased contributed  to  the  accident; 
that  the  failure  of  defendant  to  pro- 
vide a  fire  escape  was,  as  matter  of 
law,  negligence  on  his  part. 

The  case  at  bar  is  not  controlled 
by  the  principle  of  the  Amberg  Case. 
The  health  law  was  not  intended  to 
provide  protection  to  insurance  com- 
panies. The  purpose  of  the  statute 
was  to  prevent  the  constant  use  of 
any  habit-forming  drug,  and  to  pro- 
tect "habitual  drug  users;'*  there- 
fore, it  cannot  be  said  as  a  matter 
of  law  that  tihe  insured  was  guilty 
of  negligence.  Kelley  v.  New  York 
State  R.  Co.  207  N.  Y.  342, 100  N.  E. 
1115;  Di  Caprio  v.  New  York  C.  R. 
Co.  231  N.  Y.  94,  16  A.L.R.  940, 
131  N.  E.  746. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  in  all 
courts  to  abide  the  event. 

Chase,  Cardozo,  Pound,  McLaugh- 
lin, and  Crane,  JJ.,  concur. 

Hiscock,  Ch.  J.,  not  voting. 


ANNOTATION. 

When  violation  of  law  deemed  proximate  cause  of  death  or  injury  to  at  to 

preclude  recovery  under  policy  of  life  or  accident  insurance. 

I.  Introductory,   1005. 

II.  Unlawful  possession  of  instrument 

causing  death  or  injury,  1006. 

III.  Violation  of  Sunday  laws,  1006. 

IV.  Unlawful  fishing:,   1008. 
V.  Failure  to  comply  with  acts  relat- 
ing to  use  of  motor  vehicles,  1008. 

VI.  Gambling,  horse   racing,  cockfight- 

ing,   1008. 
VII.  Adultery,  fornication,   1009. 
VIII.  Visiting  houses  of  ill  fame,   1010. 

I.  Introductory, 

For  injury  received  by  insured  while 
assaulting  another  as  an  accident,  see 
annotation  in  4  A.L.R.  723. 

As  to  death  or  injury  resulting  from 
insured's  voluntary  act  as  caused  by 
accident  or  accidental  means,  see  an- 
notation in  7  A.L.R.  1131,  and  supple- 
pnentary  annotation  in  14  A.L.R.  788. 

For  incontestable  clause  in  insur- 


IX.  Submitting     to     illegal     operation, 
1011. 

X.  Offense  leading  to  suicide,  1012, 
XI.  Concealed  weapons,   1012. 
XII.  Intoxication,  1012. 
XIII.  Death    or    injury    while    fighting, 

committing  assault,   1013. 
XIV.  Commission  of  robbery,  1018. 
XV.  Attempt  to  seize  property  as  secu- 
rity, 1019. 

ance  policy  as  excluding  a  defense 
based  upon  public  policy,  see  annota- 
tion in  6  A.L.R.  450. 

By  way  of  introduction  it  may  be 
stated  that  in  order  to  defeat  a  re- 
covery under  policies  avoiding  or 
limiting  liability  where  death  or  in- 
jury results  from  the  insured's  crim- 
inal action,  or  in  consequence  of  any 
violation  of  law,  or  from  any  unlawful 
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act  on  his  part,  it  is  held  that  there 
must  be  some  causative  connection  be- 
tween the  insurer's  act  and  his  death 
or  injury. 

United  States. — Travellers'  Ins.  Co. 
V.  Seaver  (1874)  19  Wall.  531,  22  L. 
ed.  155 ;  Supreme  Lodge,  K.  P.  v.  Beck 
(1900)  181  U.  S.  49,  45  L.  ed.  741,  21 
Sup.  Ct.  Rep.  532;  Standard  Life  & 
Acci.  Ins.  Co.  v.  Fraser  (1896)  22  C. 
C.  A.  499,  44  U.  S.  App.  694,  76  Fed. 
705. 

Arkansas.  —  Howie  v.  Eminent 
Household,  C.  W.  (1915)  118  Ark.  226, 
176  S.  W.  313. 

Georgia. — Supreme  Lodge,  K.  P.  v. 
€renshaw  (1907)  129  Ga.  195,  13 
L.R.A.(N.S.)  258,  121  Am.  St.  Rep.  216, 
58  S.  E.  628,  12  Ann.  Cas.  307 ;  Empire 
L.  Ins.  Co.  V.  Einstein  (1913)  12  Ga. 
App.  387,  77  S.  E.  209. 

Indiana. — Bloom  v.  Franklin  L.  Ins. 
€o.  (1884)  97  Ind.  478,  49  Am.  Rep. 
469. 

Iowa. — Jones  v.  United  States  Mut. 
Acci.  Asso.  (1894)  92  Iowa,  652,  61  N. 
W.  485;  Prader  v.  National  Masonic 
Acci.  Asso.  (1895)  95  Iowa,  149,  63  N. 
W.  601. 

Kentucky. — Prudential  L.  Ins.  Co.  v. 
Higbee  (1900)  22  Ky.  L.  Rep.  495,  57 
S.  W.  614. 

Massachusetts.  —  Cluff  v.  Mutual 
Ben.  L.  Ins.  Co.  (1866)  13  Allen,  308. 

Michigan. — ^Utter  v.  Travelers'  Ins. 
Co.  (1887)  65  Mich.  545,  8  Am.  St.  Rep. 
913,  32  N.  W.  812. 

Minnesota. — Kerr  v.  Minnesota  Mut. 
Ben.  Asso.  (1888)  39  Minn.  174,  12 
Am.  St.  Rep.  631,  39  N.  W.  312. 

Mississippi.  —  Baker  v.  Supreme 
Lodge,  K.  P.  (1912)  103  Miss.  374,  60 
So.  333,  Ann.  Cas.  1915B,  547. 

New  York. — Bradley  v.  Mutual  Ben. 
L.  Ins.  Co.  (1871)  45  N.  Y.  422,  6  Am. 
Hep.  115,  reversing  (1870)  3  Lans.  341 ; 
Murray  v.  New  York  L.  Ins.  Co.  (1886) 
S6  N.  Y.  614,  48  Am.  Rep.  658. 

Pennsylvania. — ^Wells  v.  New  Eng- 
land Mut.  L.  Ins.  Co.  (1899)  191  Pa. 
207,  53  L.R.A.  327,  71  Am.  St.  Rep.  763, 
43  Atl.  126. 

Tennessee. — Accident  Ins.  Co.  v. 
:Bennett  (1801)  90  Tenn.  256,  25  Am. 
St.  Rep.  685,  16  S.  W.  723. 

In  some  cases  the  rule  has  been 
:adopted  that  if  the  insured's  adver- 


sary, in  case  of  death  resulting  from 
a  personal  encounter,  was  guilty  of 
unjustifiable  homicide  in  killing  the 
insured,  his  death  does  not  come  with- 
in the  exception,  while,  if  he  was 
killed  under  such  circumstances  as 
render  the  killing  justifiable,  there  is 
a  violation  by  the  insured  within  the 
meaning  of  the  exception.  Supreme 
Lodge,  K.  P.  V.  Bradley  (1904)  73  Ark. 
274,  67  L.R.A.  770,  108  Am.  St.  Rep. 
38,  83  S.  W.  1055,  3  Ann.  Cas.  872; 
American  Nat.  Ins.  Co.  v.  White 
(1916)  126  Ark.  483,  191  S.  W.  25. 

//.    Vnlawful  possession   of  instrument 
causing  death  or  injury. 

It  will  be  observed  that  in  the  re- 
ported case  (TowNSEND  v.  Commer- 
cial Travelers'  Mut.  Acci.  Asso.  ante, 
1001)  the  possession  of  a  hypodermic 
needle  without  a  physician's  license, 
which  by  statute  was  a  misdemeanor, 
was  held  not  the  proximate  cause  of 
the  insurer's  death  by  septic  poison- 
ing, due  to  his  attempt  to  use  it  for 
sleeplessness;  and  it  was  also  held 
that  such  death  was  not  due  to  negli- 
gence within  the  meaning  of  the  acci- 
dent policy,  relieving  the  insurer  from 
liability  for  injury  for  negligence  of 
the  insured. 

///.  Violation  of  Sunday  laws. 

Upon  the  principle  that  there  must 
be  some  causative  connection  between 
the  acts  which  constituted  the  viola- 
tion of  law  and  the  death  of  the  in- 
sured, it  was  held  in  Prader  v.  Nation- 
al Masonic  Acci.  Asso.  (1895)  95  Iowa, 
149,  63  N.  W.  601,  that  the  "violation 
of  law"  provision  of  a  policy  would 
not  apply  where  the  insured's  death 
resulted  from  an  injury  received  on 
Sunday  while  at  a  friend's  house, 
where  he  had  stopped  on  his  return 
from  a  hunting  expedition,  although 
hunting  on  Sunday  was  prohibited  by 
law.  The  court  stated  that  it  might 
be  that,  if  he  had  not  gone  to  the 
woods  to  hunt,  he  would  not  have  been 
at  the  house,  and  therefore  would  not 
have  received  the  injury,  but  that  did 
not  show  that  the  injury  was  caused 
by  a  violation  of  law,  since  that  was 
too  remote  to  be  regarded  as  the  cause 
of  the  accident. 

And  in  Matthes  v.  Imperial  Acci. 
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Asso.  (1900)  110  Iowa,  222,  81  N.  W. 

484,  where  the  policy  relieved  the  in- 
surer from  liability  if  an  injury  oc- 
curred while  the  insured  was  violating 
the  law,  the  violation  of  law  intended 
was  held  to  comprehend  acts  that 
would  avoid  the  risk  if  done  at  any 
time,  and  such  as  were  in  their  nature 
the  contributing  cause,  and  not  mere 
conditions  of  the  accident,  and  it  was 
held  that  a  recovery  would  not  be  pre- 
cluded by  the  fact  that  the  insured  at 
the  time  of  his  injury  was  attempting 
to  get  pigeons  in  the  cupola  of  his 
barn  in  violation  of  a  Sunday  labor 
law. 

But  in  Duran  v.  Standard  Life  ft 
Acci.  Ins.  Co.  (1891)  63  Vt.  437,  13 
L.R.A.  637,  25  Am.  St.  Rep.  773,  22 
Atl.  530,  where  an  accident  policy  ex- 
empted the  insurer  from  liability  in 
case  a  violation  of  law  was  either  the 
proximate  or  remote  cause  or  condition 
of  an  injury,  it  was  held  that  no  re- 
covery could  be  had  for  an  injury  re- 
ceived by  slipping  on  plowed  ground 
while  returning  from  a  hunting  ex- 
pedition on  Sunday,  in  violation  of  the 
Sunday  law.  The  court  said:  "The 
defendant  contends  that  the  facts  of 
the  case  bring  it  within  the  provisions 
of  the  policy  in  respect  to  violations 
of  law,  and  that,  therefore,  the  plain- 
tiff cannot  recover.  Rev.  Laws,  §  4315, 
prohibits  traveling  on  Sunday,  except 
from  necessity  or  charity,  or  visiting 
from  house  to  house  except  from  mo- 
tives of  humanity  or  charity,  or  for 
moral  or  religious  edification.  Rev. 
Laws,  §  4316,  prohibits  hunting,  shoot- 
ing, pursuing,  taking,  or  killing  wild 
game,  or  other  birds  or  animals,  on 
Sunday.  A  person  violating  the  pro- 
visions of  either  of  these  sections  is 
-to  be  fined.  At  the  time  of  the  acci- 
dent, the  plaintifl^  was  engaged  in 
hunting.  He  had  his  gun  with  him, 
and  was  ready  to  shoot  any  game  he 
might  see,  whether  in  the  field  or  on 
the  highway  on  his  way  home.  He 
started  out  to  secure  game  wherever 
he  might  find  it,  and  it  does  not  ap- 
pear that  at  the  time  of  the  accident 
he  had  abandoned  this  purpose.  In 
hunting  he  was  violating  the  law  of 
this  state.  The  traveling  of  the  plain- 
tiff was  as  much  a  part  of  his  act  of 


hunting  as  carrying  his  gun  and  am- 
munition, or  shooting  or  capturing 
game  when  the  opportunity  occurred 
in  the  course  of  the  hunt.  Without 
walking,  the  plaintiff  could  not  have 
engaged  in  his  hunt.  Thus  the  acci- 
dent was  caused  directly  by  plaintiff's 
violation  of  the  law  in  hunting.  The 
effect  of  the  violation  of  the  Sunday 
law  upon  a  person's  right  to  recover 
for  injuries  received  in  the  course  of 
such  violation  has  generally  arisen  in 
cases  in  which  the  defendant  sought  to 
escape  responsibility  for  his  own  tort 
to  a  traveler  or  laborer.  On  this  ques- 
tion the  decisions  have  not  been  uni- 
form. Some  courts  have  held  that  the 
immediate  cause  of  the  injury  was  the 
travel  or  labor  on  Sunday,  and  that 
the  plaintiff  could  not  recover.  Of 
this  class  of  cases  are  Day  v.  Highland 
Street  R.  Co.  (1883)  135  Mass.  113,  46 
Am.  Rep.  447;  Cratty  v.  Bangor  (1870) 
57  Me.  423,  2  Am.  Rep.  56.  Other 
able  courts  have  held  that  a  Sunday 
traveler  or  laborer,  injured  by  the 
wrongful  act  or  neglect  of  another, 
might  recover  upon  the  ground  that 
the  violation  of  the  Sunday  law  by  the 
injured  party  is  in  the  nature  of  a  con- 
dition, rather  than  an  immediate  cause 
of  the  injury.  To  this  effect  are  Bald- 
win V.  Barney  (1879)  12  R.  L  392,  34 
Am.  Rep.  670;  Platz  v.  Cohoes  (1882) 
89  N.  Y.  219,  42  Am.  Rep.  286 ;  Sutton 
v.  Wauwatosa  (1871)  29  Wis.  21,  9  Am. 
Rep.  534.  In  Johnson  v.  Irasburgh 
(1874)  47  Vt.  28,  19  Am.  Rep.  Ill,  the 
court  avoided  the  line  of  reasoning 
adopted  in  each  of  these  classes  of 
cases,  by  holding  that  a  town  was  not 
bound  to  maintain  a  safe  and  sufficient 
highway  for  unlawful  travel  on  Sun- 
day or  any  other  day,  and  that  a  per- 
son using  the  highway  in  violation  of 
the  Sunday  law  was  there  at  his  own 
risk,  there  being  no  duty  or  liability 
on  the  part  of  the  town  in  respect 
to  the  highway  except  that  imposed  by 
statute.  The  plaintiff's  right  of  re- 
covery rests  in  contract,  and  not  in 
tort.  No  act  or  neglect  of  the  defend- 
ant caused  or  contributed  to  the  plain- 
tiff's injury.  Were  the  reasonirfg  in 
Baldwin  v.  Barney  (R  I.)  supra,  to  be 
adopted,  it  would  not  avail  the  plain- 
tiff; for,  if  being  engaged  in  the  un- 
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lawful  expedition  was  not  the  im- 
mediate cause  of  his  injury,  it  was  cer- 
tainly the  condition  causing  it.  The 
provision  quoted  from  the  policy  ex- 
cluded liability  from  any  injury  of 
which  a  violation  of  the  law  was  the 
cause  or  condition  producing  it.  It 
also  expressly  provides  exemption 
from  liability  where  violation  of  law 
is  either  the  proximate  or  remote 
cause  or  condition  producing  the  in- 
jury. In  short,  it  is  so  drawn  as  to 
exempt  from  liability  under  the  rea- 
soning and  the  holding  of  the  courts 
in  both  classes  of  cases  cited." 

IF.  Unlawful  Ushing, 

In  Conboy  v.  Railway  Officials  &  E. 
Acci.  Asso.  (1897)  17  Ind.  App.  62,  60 
Am.  St.  Rep.  154,  46  N.  E.  363,  where 
the  policy  provided  that  it  should  not 
cover  death  or  injury  while  engaged 
in  any  unlawful  or  vicious  act,  cer- 
tain averments  setting  forth  that  the 
insured  was  drowned  while  engaged 
in  seining  fish  were  held  insufficient 
to  show  a  violation  of  the  statute  for- 
bidding seining;  and  the  court  said 
that  if  the  facts  pleaded  showed  that 
death  occurred  while  engaged  in  an 
unlawful  act,  it  would  also  be  neces- 
sary to  show  that  the  act  was  one 
which  increased  the  risk,  and  one  be- 
tween which  and  the  death  there  was 
a  causative  connection. 

F.  Failure  to  comply  with  acts  relating 
to  use  of  motor  vehicles. 

In  Rowe  v.  United  Commercial 
Travelers'  Asso.  (1919)  186  Iowa,  454, 
4  A.L.R.  1235,  172  N.  W.  454,  where 
an  accident  policy  provided  that  it 
should  not  extend  to  or  cover  any 
death,  disability,  or  loss  resulting 
from  the  violation  of  any  law,  it  was 
held  that  the  mere  fact  that  at  the 
time  of  an  injury  the  insured  was 
driving  his  automobile  at  a  speed 
which  the  statute  declared  to  be  pre- 
sumptively negligent  and  for  which  it 
provided  punishment  would  not  pre- 
vent the  recovery,  but  that  it  must  be 
established,  in  addition,  that  the  in- 
jury was  caused  by  or  resulted  from 
such  violation  of  law,  and,  upon  the 
evidence  in  this  case,  the  question  was 
held  one  for  the  jury.  •  The  court 
stated  that  if  the  jury  should  find  or 


believe  from  the  evidence  that,  before 
the  insured  reached  the  street  corner 
at  which  the  accident  which  caused  his 
injury  occurred,  he  had  been  driving 
the  automobile  at  a  clearly  excessive, 
imprudent,  and  unlawful  rate  of 
speed,  that  alone  would  not  establish 
a  defense  under  the  provisions  of  the 
policy  excluding  liability  in  case  of 
death  or  injury  resulting  from  the 
violation  of  any  law,  unless  it  was 
further  found  by  the  jury  that  such 
violation  of  law  was  being  persisted  in 
at  the  time  of  the  accident,  and  that 
it  was  from  and  by  reason  of  such  vio- 
lation that  the  injury  or  death  oc- 
curred. 

In  Fischer  v.  Midland  Casualty  Co. 
(1914)  189  111.  App.  486,  where  the 
accident  policy  provided  for  a  limited 
liability  in  case  of  injury  "while  vio- 
lating law,"  this  provision  was  held 
inapplicable  when  the  insured  was 
killed  in  a  collision  between  a  motor- 
cycle which  he  was  riding  and  an- 
other motorcycle,  although  he  had  not 
procured  any  certificate  of  registra- 
tion, or  number,  or  number  plate,  as 
required  by  law,  the  court  apparently 
taking  the  view  that  the  failure  to  ob- 
tain these  was  not  the  proximate  cause 
of  his  death. 

VI.   Oaniblingf  horse  racing,  co4!itfight' 

ing. 

In  Standard  Life  &  Acci.  Ins.  Co. 
V.  Eraser  (1896)  22  C.  C.  A.  499,  44 
U.  S.  App.  694,  76  Fed.  705,  the  ques- 
tion whether  the  insured's  death  re- 
sulted from  a  violation  of  law  was 
held  properly  submitted  to  the  jury 
and  a  verdict  for  the  plaintiff  was  af- 
firmed, where  there  was  evidence  that 
just  prior  to  his  death  he  had  been 
gambling  with  dice  in  violation  of  a 
statute,  but  according  to  the  evidencer 
there  had  been  no  dispute  over  the 
game,  and  no  trouble  between  the  par- 
ties engaged  in  it  up  to  the  time  of 
shooting,  and  that  at  that  time  there 
was  a  conversation  between  the  in- 
sured and  his  assailant  about  chang- 
ing money,  and  in  the  course  of  the 
conversation  the  latter  drew  his  weap- 
on and  shot. 

In  Travellers'  Ins.  Co.  v.  Seaver 
(1874)  19  Wall.  (U.  S.)  531,  22  L.  ed. 
155,  where  the  insured  and  another 
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were  engaged  in  horse  racing  in  viola- 
tion of  a  statute,  and  their  horses 
came  into  collision,  and  the  insured 
jumped  to  the  ground  and  was  entirely 
clear  from  the  saddle,  harness,  and 
reins,  and  started  forward  to  stop  his 
horse,  and  in  that  attempt  was  killed, 
it  was  held  that  his  death  was  caused 
by  the  violation  of  the  law,  although 
his  opponent  might  have  disregarded 
the  rules  of  the  race  course,  and  have 
intentionally  thought  to  run  him  olf 
the  track. 

In  Kneedler  v.  Bankers  Acci.  Asso. 
(1914)  188  UL  App.  293,  where  recov- 
ery was  sought  for  an  accidental  in- 
jury, and  it  was  alleged  that  the  in- 
jury was  received  while  the  insured 
was  engaged  in  and  assisting  in  cock-- 
fighting, but  there  was  no  allegation 
that  the  cockfighting  took  place  within 
the  state  and  was  unlawful  where 
committed,  it  was  held  that,  even  if  it 
were  shown  that  the  cockfight  oc- 
curred within  the  state,  the  stipulation 
between  the  parties  did  not  so  con- 
nect the  injury  with  the  act  of  engag- 
ing in  cockfighting  as  to  show  that  the 
unlawful  act  was  the  agency  which 
brought  about  the  injury.  The  court 
stated  that  the  mere  fact  that  a  per- 
son insured  against  accidental  injury 
received  such  an  injury  while  in  the 
commission  of  an  unlawful  act  did  not 
necessarily  preclude  him  from  re- 
covering against  the  insurer. 

VII,  Adultery,  fornication. 

In  Supreme  Lodge,  K.  P.  v.  Cren- 
shaw (1907)  129  Ga.  195,  13  L.RA. 
(N.S.)  258,  121  Am.  St.  Rep.  216,  58 
S.  E.  628,  12  Ann.  Cas.  307,  where  a 
life  insurance  policy  provided  that  if 
death  was  caused  or  superinduced  at 
the  hands  of  justice  or  in  violation  of 
or  attempt  to  violate  any  criminal 
law,  the  insurer  should  only  be 
liable  for  a  limited  amount,  it  was 
held  that  the  death  of  the  insured, 
who  was  killed  by  the  husband,  either 
while  he  was  attempting  to  have  sex- 
ual intercourse  with  the  wife,  or  im- 
mediately after  the  act  was  completed, 
was  not  caused  or  superinduced  in  the 
violation  of,  or  attempt  to  violate,  any 
criminal  law  within  the  meaning  of 
the  policy.  The  court  said:  "A  con- 
17  A.L.R.— 64. 


tract  having  such  a  stipulation  is  not 
voided  by  the  mere  fact  that  at  the 
time  of  the  death  of  the  member  he 
was  violating  the  law,  if  the  death  oc- 
curred from  some  cause  other  than 
such  violation.  The  rule  seems  to  be 
that,  in  order  to  relieve  the  society, 
the  violation  of  the  law  must  be  such 
as  to  proximately  lead  to  the  death 
of  the  insured  by  bringing  him  into 
danger  of  losing  his  life.  That  is,  the 
act  of  the  insured  must  be  of  such  a 
character  as  to  increase  the  risk  of  the 
insurer,  and  be  entered  into  under 
such  circumstances  that  the  insured 
must  have  known  that  the  act  he  was 
committing  was  of  such  character  as 
to  bring  him  into  danger  of  losing  his 
life."  The  court  stated  that  there  was 
nothing  in  the  crime  of  adultery,  al- 
though a  violation  of  the  law  and  a 
great  moral  wrong,  which  was  cal- 
culated to  produce  the  death  of  the 
adulterer;  that  under  some  circum- 
stances it  might  be  the  occasion  of  his 
death,  but  that  his  death  was  not  the 
natural  and  legitimate  consequence  of 
the  adultery  itself. 

And  in  Goetzmann  v.  Connecticut 
Mut.  L.  Ins.  Co.  (1875)  3  Hun  (N.  Y.) 
515,  where  the  policy  provided  that  if 
the  insured  should  die  in  consequence 
of  violation  of  law  it  should  be  void, 
and  the  proof  tended  to  show  that 
just  after  having  committed  adultery 
the  insured  was  shot  and  killed  by  the 
husband  of  the  woman,  it  was  held 
that  the  killing  was  a  crime,  and  that 
the  killing  of  an  adulterer  does  not 
follow  his  offense  in  the  ordinary  se- 
quence of  events. 

In  Accident  Ins.  Co.  v.  Bennett 
(1891)  90  Tenn.  256,  25  Am.  St.  Rep. 
685,  16  S.  W.  723,  it  was  held  that  re- 
covery on  a  policy  providing  that  it 
did  not  cover  injuries  received  while 
engaged  in  or  in  consequence  of  any 
unlawful  act  was  not  precluded  be- 
cause the  insured  was  living  with  a 
woman  in  a  state  of  fornication,  and 
was  killed  in  consequence  of  that  rela- 
tion and  while  it  continued,  the  court 
holding  that  there  must  be  a  con- 
necting link  between  the  unlawful  act 
and  the  death,  and  saying :  "In  order 
to  defeat  a  recovery  because  of  such 
provision,  there  must  appear  a  con- 
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>•  necting  link  between  the  unlawful  act 
and  the  death.  It  is  not  sufficient  that 
there  was  an  unlawful  act  committed 
by  the  insured,  and  that  death  oc- 
curred durins:  the  time  he  was  engaged 
in  its  commission.  There  must  be  some 
causative  connection  between  the  act 
which  constituted  the  violation  of  the 
law  and  the  death  of  the  insured. 
Bloom  V.  Franklin  Ins.  Co.  (1884)  97 
Ind.  478,  49  Am.  Rep.  469.  .  Illustrat- 
ing, it  is  aptly  said  in  the  same  case: 
^Suppose  a  man  violates  the  law 
against  profanity  and  is  shot  while 
80  doing,  should  that  absolve  the  com- 
pany from  liability?'  And  see  to  same 
effect,  Bradley  v.  Mutual  Ben.  L.  Ins. 
Co.  (1871)  45  N.  Y.  432,  6  Am.  Rep. 
115;  Cluff  v.  Mutual  Ben.  L.  Ins.  Co. 
(1866)  13  Allen  (Mass.)  308.  Numer- 
ous illustrations  of  similar  character 
might  be  presented  in  which  the  act, 
however  unlawful,  has  no  relation  to 
the  death  as  its  cause  or  contributing 
element,  but  they  need  not  be  multi- 
plied. There  is  no  pretense  that  the 
death  was  caused  directly  by  any  such 
unlawful  act  of  deceased,  or  resulted 
as  a  natural  consequence  thereof. 
Nor  does  it  appear  from  the  evidence 
that  he  was  engaged  in  any  act  from 
which  danger,  much  less  death,  might 
have  been  expected.  The  provision  of 
the  policy  excluding  liability  for  in- 
jury received  by  the  insured  while 
committing  an  unlawful  act  refers  to 
such  injuries  as  may  happen  as  the 
necessary  or  natural  consequences  of 
the  act, — as  its  probable  and  to-be- 
anticipated  consequences ;  and  the  ref- 
erence to  injuries  received  *in  conse- 
quence of  any  unlawful  act'  is  to  those 
injuries  which  arise  out  of  or  flow 
naturally  from  the  act  committed  as 
its  effect  or  resulting  consequence.  At- 
tempts to  murder  a  particular  individ- 
ual, in  which  lawful  resistance  or  con- 
sequent punishment  may  cause  or  oc- 
casion death;  attempts  to  murder,  or 
injure,  or  rob  the  wife  or  child  or  par- 
ent of  another,  in  which  injury  might 
be  expected  from  defense  of  that 
other;  submitting  to  an  operation  for 
abortion;  engaging  in  a  horse  race, 
where  horse  racing  is  unlawful,  and 
where  the  injury  results  during  the 
race,  or  in  the  effort  to  stop  one  of  the 


horses  in  its  progress,  and  the  like, — 
are  acts  falling  within  the  terms  of 
the  policy,  and  illustrate  what  is 
meant  by  'injuries  received  while  in- 
sured is  engaged  in  or  in  consequence 
of  an  unlawful  act.'  Cluff  v.  Mutual 
Ben.  L.  Ins.  Co.  (1866)  18  Allen 
(Mass.)  308 ;  Hatch  v.  Mut.  L.  Ins.  Co. 
(1876)  120  Mass.  550, 21  Am.  Rep.  541;^ 
Bloom  V.  Franklin  L.  Ins.  Co.  (Ind.) 
supra;  Travellers'  Ins.  Co.  v.  Seaver 
(1874)  19  Wall.  (U.  S.  )  531,  22  L.  ed. 
155.  The  law,  we  hold,  is  properly 
and  well  settled  that  such  provision 
does  not  extend  to  exempt  the  insurer 
from  liability  because  of  the  infrac- 
tion by  the  insured  of  law,  when  the 
act  has  no  connection  with  the  injury* 
or  when  the  act  is  in  violation  O'f  some 
obligation  of  morality  or  rule  of  policy 
not  recognized  or  adopted  as  law." 

VIII.  Visiting  houses  of  iU  fa^wne. 

In  Jones  v.  United  States  Mut.  Accl 
Asso.  (1894)  92  Iowa,  652,  61   X^.  W. 
485,  where  it  appeared  that  tbe  in- 
sured and  a  companion,  after  l^Jtving 
a  house  of  ill  fame,  had  an  alternation 
with  a  hack  driver,  and  another  m^n  in 
his  company,  over  paying  for  a.   hack 
which  the  insured  had  ordered    ^^^^ 
in  the  house,  as  a  result  of  which  he 
and  the  hack  driver's  companioKX  ^®^® 
shot  and  killed,  the  court  refused  to 
hold  that  the  death  was  within  st^  ^' 
ception  in  the  policy  of  injury  or  <ieath 
in  violation  of  law,  although  it    ^^^ 
appeared  that  the  insured  while  iici  t^J 
house  was  seen  to  have  a  revolve^  *^^ 
a  billy.    The  court  said:    "It  m^y  ^ 
conceded  that  Jones  visited  the   l»o"*® 
of  prostitution  for  an  unlawful     ^^^' 
pose;  that  he  was  carrying  conc^*^^ 
weapons,  in  violation  of  law;    Jy^^  ^^ 
does  not  appear  that  the  injury  1**  ^^ 
ceived  was  caused  by  any  of  the^^  "' 
legal  acts.    It  is  not  enough  to  d^^^^ 
liability  to  show  that  the  assured   ^^?" 
lated  the  conditions  of  the  polic5j^° 
these  respects,  but   it  must  al^^ 
shown  that  such  violation  had  a  ^^IJfifg 
tive  connection  with  the  injury, 
shooting  was  not,   in  a  legal    d^us®' 
caused  by,  or  the  result  of,  tl^e   *^' 
sured's   visit   to   the    bawdyhot^^*'"^ 
reprehensible  as  that  act  may     ^^^a 
been, — nor  of  his  carrying  <^o^^^?i^^f 
weapons  in  violation  of  law.   In  otn« 
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words,  it  does  not  appear  that  there 
was  any  such  connection  between  the 
unlawful  acts  and  the  injury  as  would 
justify  the  contention  that  the  former 
caused  the  latter.  If  the  injury  was 
caused  or  produced  by  something  else 
than  the  assured's  violation  of  the 
law,  then  the  latter  cannot  be  said  to 
have  such  a  legal  relation  to  the  for- 
mer as  to  be  a  defense  to  the  action 
upon  the  policy.  If  the  acts  were  in 
themselves  unlawful,  as  they  were, 
and  the  shooting  might  reasonably 
have  been  expected  to  have  resulted 
from  them,  then  the  causative  connec- 
tion between  the  unlawful  acts  and 
the  injury  may  be*  said  to  have  been 
established.'' 

And  in  Utter  v.  Traveler's  Ins.  Co. 
(1887)  65  Mich.  545,  8  Am.  St.  Rep. 
913,  32  N.  W.  812,  where  the  policy 
provided  that  no  claim  should  be  made 
where  death  or  injury  happened  while 
the  insured  was  engaged  in  or  in  con- 
sequence of  any  unlawful  act,  and 
there  was  evidence  that  the  insured, 
who  was  a  deserter  from  the  Army, 
was  shot  and  killed  in  a  house  of  ill 
fame  by  a  deputy  sheriff  who  was  try- 
ing to  arrest  him  without  a  warrant, 
and  the  testimony  was  conflicting  as  to 
whether  the  officer  shot  in  self-de- 
fense, or  deliberately  killed  the  in- 
jured as  soon  as  he  saw  him,  it  was 
held  error  to  direct  a  verdict  for  the 
<lef  eiidant.  The  court  said :  "Nor  can 
it  be  held,  as  a  matter  of  law,  that 
Utter  was  engaged  in  an  unlawful  act, 
within  the  meaning  of  this  policy.  If 
he  had  been  shot  in  the  act  of  desert- 
ing, this  claim  might  be  made  with 
Aome  reason  and  propriety,  but  such 
was  not  the  case  here.  Neither  was 
he  shot  because  he  was  a  deserter, 
nor  because  he  was  in  a  house  of  ill 
fame.  He  was  shot,  if  Berry  is  to  be 
believed,  because  he  did  not  throw  up 
his  hands  when  commanded  to,  and 
was  in  the  act  of  drawing  a  pistol. 
He  was  killed,  if  Branagan  is  to  be 
helieved,  without  provocation,  and  in 
a  wanton  and  murderous  manner,  as 
soon  as  his  head  appeared  in  the  door. 
Whether  he  was  doing  anything  un- 
lawful at  the  time  of  the  shooting  was 
also  a  question  for  the  jury,  to  be 
-determined  by  them  under  all  the  cir- 


cumstances of  the  case.  If,  on  being 
refused  admittance  after  rapping  on 
the  door,  the  officer  had  fired  through 
the  door,  and  killed  Utter,  it  could  not 
be  claimed  that  Utter  was  killed  by 
design,  or  because  he  was  engaged  in 
any  unlawful  act;  nor  if  Berry  fired 
at  the  first  head  he  saw  poked  out  of 
the  door,  not  knowing  or  caring  who 
it  was,  can  it  be  held  that  the  death 
was  by  design  against  Utter,  or  in  con- 
sequence of  any  unlawful  act  on  his 
part." 

IX,  Submitting  to  illegal  operation. 

In  Lundholm  v.  Mystic  Workers 
(1911)  164  111.  App.  472,  where  the 
constitution  and  by-laws  of  the  in- 
surer provided  that  no  benefit  should 
be  paid  in  case  death  was  caused  di- 
rectly or  indirectly,  in  whole  or  in 
part,  by  immoral  conduct,  or  as  a  re- 
sult of  his  own  wilful  act,  or  at- 
tempted violation  of  any  of  the  laws 
of  the  country,  it  was  held  that  no  re- 
covery could  be  had  in  view  of  the 
proof  which  clearly  established  that 
the  insured  was  pregnant,  and  pro- 
cured the  performance  of  an  illegal 
operation  upon  her,  which  resulted  in 
miscarriage  and  death,  it  appearing 
that  the  operation  was  not  necessary 
to  save  her  life. 

And  in  Wells  v.  New  England  Mut. 
L.  Ins.  Co.  (1899)  191  Pa.  207,  53 
L.R.A.  327,  71  Am.  St.  Rep.  763,  43 
Atl.  126,  it  was  held  that  no  recovery 
could  be  had  upon  a  policy  for  the 
death  of  a  woman  who  solicited  and 
submitted  to  a  criminal  abortion  in 
violation  of  the  criminal  law  of  the 
state  where  the  contract  of  insurance 
was  made,  and  of  the  state  where  the 
offense  was  committed. 

And  in  Hatch  v.  Mutual  L.  Ins,  Co. 
(1876)  120  Mass.  550,  21  Am.  Rep.  541, 
where  the  insured's  death  resulted 
from  an  illegal  operation  with  intent 
to  cause  an  abortion,  to  which  she 
voluntarily  submitted  without  any 
justifiable  medical  reason,  it  was  held 
that  no  recovery  could  be  had,  since 
the  act  of  the  insured  in  causing  her 
death  was  of  such  a  character  that 
public  policy  would  preclude  the  de- 
fendent  from  insuring  her  against  its 
consequences,  and  it  was  stated  that 
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it  was  therefore  unnecessary  to  con- 
sider the  question  of  the  effect  of  a 
provision  in  the  policy,  avoiding  it  in 
case  of  death  in  consequence  of  a 
violation  of  law. 

X.  Offense  leading  to  suicide. 

In  Kerr  v.  Minnesota  Mut.  Ben. 
Asso.  (1888)  39  Minn,  174,  12  Am.  St. 
Rep.  631,  39  N.  W.  312,  where  the  cer- 
tificate provided  that  it  should  be  null 
and  void  if  the  insured  should  die  in 
consequence  of  the  violation  of  any 
criminal  law,  evidence  was  held  prop- 
erly rejected  that  the  insured,  in  order 
to  escape  arrest  for  forgery  in  Min- 
nesota, fled  to  Canada,  where  he  was 
discovered  and  apprehended,  and,  to 
avoid  being  brought  back  to  Minne- 
sota, shot  and  killed  himself,  and  the 
Criminal  Code  of  Canada  forbade  self- 
murder.  The  court  stated  that  his 
death  in  Canada  could  not  be  treated 
as  the  proximate  result  of  his  crime 
in  Minnesota;  and  that  suicide,  though 
strictly  a  crime,  was  not  reckoned 
among  oflfenses  or  violations  of  law, 
such  as  the  language  of  the  policy 
would  be  commonly  understood  to  re- 
fer to;  and  that  the  fact  of  the  in- 
sured's suicide  was  not  of  itself  to  be 
construed  as  a  crime  in  or  growing 
out  of  a  violation  of  law  within  the 
meaning  of  the  policy.  (The  latter 
question,  however,  is  not  within  the 
scope  of  the  annotation,  as  it  goes  to 
the  question  what  is  a  violation  of 
law  within  the  meaning  of  the  policy, 
and  not  to  the  question  when  a  viola- 
tion of  law  is  to  be  deemed  the  proxi- 
mate cause  of  the  death  or  injury.) 

XI.  Concealed  weapons. 

And  in  Baker  v.  Supreme  Lodge, 
K.  P.  (1912)  103  Miss.  374,  60  So.  833, 
Ann.  (3as.  1915B,  647,  where  the  policy 
provided  for  a  limited  liability  if  the 
death  of  the  insured  was  caused  or 
superinduced  in  consequence  of  a 
duel,  or  in  violation  or  attempted  vio- 
lation of  any  criminal  law;  and  there 
was  evidence  that  while  the  insured 
was  sitting  at  his  desk  a  man  came 
in  and  inquired  if  he  had  killed  his 
dog,  and,  upon  the  insured  stating 
that  he  had  done  so  accidentally,  be- 
gan to  curse  and  abuse  him,  and  said 
that  if  he  moved  he  would  kill  him; 


and  the  insured  stated  that  he  was 
unarmed,  but  would  fight  him  with  his 
fists,  or  if  he  would  let  him  get  to  the 
cash  drawer  he  would  shoot  it  out 
with  him;  and  while  the  insured  was 
proceeding  towards  the  cash  drawer 
he  was  shot  and  killed  by  the  other, 
and  it  was  contended  that  his  death 
was  caused  or  superinduced  in  the 
violation,   or   attempted  violation,  of 
the  criminal  law,  because  it  would  not 
have  occurred  had  he  not  had  a  con- 
cealed weapon  on  his  person,  and  be- 
cause the  fight  in  which  he  was  killed 
was  voluntarily  engaged  in, — ^the  court 
stated  that  in  order  that  the  death 
might  be  said  to  have  been  caused  or 
superinduced  in  the  violation,  or  at- 
tempted violation,  of  a  criminal  law 
within  the  meaning  of  the  policy,  it 
must  appear  that  his  act  bore  such 
relation  to  his  death  that  the  latter 
would  not  have  occurred  at  the  time 
and  place  if  he  had  not  been  engaged 
in  violating  the  law;  and  the  court 
further   said   that,   granting  for  the 
sake  of  the  argument  that  it  could  be 
said  that  the  fact  that  the  pistol  which 
the  insured  had  upon  his  person  was 
concealed  had  such  effect  upon  his 
conduct  as  that  without  it  his  death 
would  not  have  occurred,  it  did  not  ap- 
pear from  the  evidence  that,  in  carry- 
ing the  pistol  concealed,  he  was  vio- 
lating the  law,  the  testimony  merely 
showing  that  he  had  the  pistol  Con- 
cealed about  his  person;  and  it  was 
held  that  the  question  whether  the  in- 
sured voluntarily  engaged  in  the  fight 
which   resulted   in   his   death   was    a 
question  of  fact  for  the  jury  upon  the 
evidence.     See  also  Jones  v.  United 
States    Mut.    Acci.    Asso.    (1894)    92 
Iowa,  652,  61  N.  W.    485,  supra,  VIII. 

XII,  Intoxication, 

In  National  Ben.  Asso.  v.  Bowman 
(1887)  110  Ind.  355,  11  N.  E.  316, 
where  the  certificate  provided  that  no 
claim  should  be  made  when  injury  or 
death  occurred  while  engaged  in  or 
in  consequence  of  any  criminal  act, 
an  answer  of  the  defendant  was 
held  insufficient  on  demurrer  which 
averred  that,  previous  to  and  at  the 
time  of  the  accident  through  which 
the  insured  was  injured,  he  was  in  a 
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highway  in  a  public  place^  in  a  state 
of  intoxication,  and  that  by  statute  it 
was  made  a  criminal  act  to  be  found 
in  a  public  place  in  a  state  of  intoxi- 
cation, the  court  holding  that  the  con* 
elusion  drawn  by  the  pleader  that  the 
injury  to  the  insured  happened  while 
he  was  engaged  in  and  in  consequence 
of  a  criminal  act  did  not  logically  or 
necessarily  follow  from  the  facts 
stated,  since  the  occasion  might  have 
been  such,  at  the  time  of  the  accident, 
that  the  insured  would  have  been 
thrown  from  the  wagon  upon  which 
he  was  riding,  whether  intoxicated  or 
not,  and  since'  it  was  not  shown  how 
the  fact  of  intoxication  contributed  to 
the  accident  or  injury. 

XIII,    J>eatH    or   injury    while    fighting, 
committing  as&auli,  etc. 

In  Murray  v.  New  York  L.  Ins.  Co. 
(1886)  96  N.  Y.  614,  48  Am.  Rep.  658, 
the  insured  was  held  to  have  come  to 
his  death  while  engaged  in  violation 
of  law,  so  as  to  avoid  a  policy  releas- 
ing the  insurer  from  liability  in  case 
of  death  so  sustained,  where  it  ap- 
peared that  he  and  an  accomplice 
planned  an  assault  on  a  third  person, 
and,  in  pursuance  of  the  plan,  one 
seized  him  from  behind  while  the 
other  beat  him,  during  the  process  of 
which  the  victim  succeeded  in  draw- 
ing a  pistol,  at  the  sight  of  which  the 
insured  sought  to  escape,  but  was 
killed  as  he  was  going  through  a  door 
leading  from  the  room  where  the 
trouble  occurred.  The  court  said: 
"If  the  violation  of  law  in  which  the 
deceased  was  engaged  was  trivial,  al- 
though calculated  to*  some  extent  to 
excite  opposition  or  resistance,  but  the 
taking  of  life  was  a  result  which  no 
reasonable  man  could  have  contem- 
plated as  likely  to  follow  from  the 
unlawful  act,  there  would  be  no  such 
relation  between  the  act  and  the 
death  that  the  former  could  be  said 
to  be  the  cause  of  the  latter.  But  if, 
on  the  other  hand,  the  party  killed 
was  engaged  in  committing  a  violent 
assault,  the  natural  result  of  which 
would  be  to  arouse  the  passions  and 
excite  the  anger  of  the  party  assailed, 
and  in  the  heat  of  passion  he  killed 
his   assailant,   the   death  would,   we 


think,  be  the  result  of  the  unlawful 
act  within  the  meaning  of  the  policy, 
although  the  party  causing  it  exceeded 
the  bounds  of  lawful  resistance." 

And  in  Bloom  v.  Franklin  L.  Ins. 
Co.  (1884)  97  Ind.  478,  49  Am.  Rep. 
469,  where  the  insured  was  killed  by 
his  brother  while  the  latter  was  de- 
fending his  wife  from  an  assault  and 
battery  made  upon  her  by  the  de- 
ceased, it  was  held  that  the  death  oc- 
curred within  a  provision  of  the  policy 
that  it  should  be  void  if  he  should  die 
in  the  known  violation  of  law.  The 
court  said:  "The  act  of  the  assured 
in  this  case  was  the  proximate  cause 
of  his  death  within  the  meaning  of 
the  law,  A  man  who  makes  a  violent 
assault  upon  a  woman  puts  his  own 
person  in  danger;  for  a  father,  a  hus- 
band, or  a  child  may  interfere  to  pro- 
tect the  assailed  woman,  and  may 
overcome  the  assailant  by  force. 
Strangers  not  only  may  interfere  to 
protect  the  person  violently  assaulted, 
but  are,  in  strict  law,  under  a  duty  to 
interfere.  The  natural  result  of  such 
an  illegal  act  as  that  of  the  assured, 
therefore,  was  to  bring  his  person  into 
danger,  and,  as  death  resulted,  his 
own  act  was  the  proximate  cause.  It 
may  well  be  doubted  whether  an  as- 
sured who  violently  assaults  another 
does  not  cause  a  forfeiture,  even 
though  the  rescuer  uses  excessive 
force;  but  that  point  we  need  not  de- 
cide, for  the  interference  in  this  in- 
stance was  a  lawful  one.  While  the 
unlawful  act  of  the  assured  must  tend 
in  the  natural  line  of  causation  to  his 
death,  in  order  to  work  a  forfeiture, 
it  is  not  necessary  that  the  act  should 
be  the  direct  cause,  nor  that  the  pre- 
cise consequences  which  actually  fol- 
lowed could  have  been  foreseen. .  It  is 
enough  if  the  act  is  unlawful  in  it- 
self, and  the  consequences  flowing 
from  it  are  such  as  might  have  been 
reasonably  expected  to  happen ;  for  in 
such  a  case  the  ultimate  result  is 
traced  back  to  the  original  proximate 
cause.'* 

And  in  Payne  v.  Union  Life  Guards 
(1904)  186  Mich.  416,  112  Am.  St.  Rep. 
869,  99  N.  W.  376,  where  a  by-law  of 
the  insurer  provided  that  no  benefit 
should  be  payable  on  account  of  the 
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death  of  any  member  while  violating 
the  laws  of  the  land,  it  was  held  that 
a  recovery  could  not  be  had  if  the 
insured  was  killed  while  he  was  en- 
gaged in  committing  an  assault  upon 
the  one  who  killed  him. 

And  in  Gresham  v.  Equitable  Acci. 
ins.  Co.  (1891)  87  Ga.  497,  13  L.R.A. 
838,  27  Am.  St.  Rep.  263,  13  S.  E.  752, 
where  the  policy  excepted  liability  for 
injuries  caused  by  fighting,  or  sus- 
tained in  consequence  of  any  unlaw- 
ful act,  it  was  held  that  no  recovery 
could  be  had  upon  its  appearing  that 
the  insured  engaged  willingly  in  a 
fight  with  another,  who  shot  and 
killed  him  after  blows  had  been  struck 
and  the  insured  was  moving  back  and 
looking  for  his  hat.  The  court  said: 
^'Shooting  caused  the  injury,  and 
fighting  caused  the  shooting.  The 
cause  of  the  cause  was  the  real  cause 
of  the  event.  Fighting  may  cause 
death  by  causing  a  contemporaneous 
act  which  causes  death.  In  such  case, 
the  first  causal  agency  is  not  too  re- 
mote, though  the  event  be  related  to 
it  only  in  the  second  degree  of  lineal 
descent.  It  is  not  every  fight,  how- 
ever, in  or  from  which  a  mortal  injury 
might  be  received  by  the  insured, 
which  could  be  regarded  as  the  cause 
of  the  injury  or  of  death  resulting 
therefrom.  A  faultless  and  unwilling 
conflict  by  the  insured — one  which  he 
neither  provoked  nor  invited,  one 
which  he  did  not  accept  when  for- 
mally or  informally  tendered,  one  in 
which  he  was  forced  to  engage  for 
self-defense  alone,  and  from  which  he 
withdrew  when  his  defense  was  ac- 
complished— ought  not  to,  and  would 
not,  be  treated  as  a  causative  fight  on 
his  part,  within  the  meaning  and  in- 
tent of  the  policy,  but  would  be  re- 
garded as  right  and  proper  resistance 
to  aggressive  or  offensive  violence. 
To  protect  his  life  from  destruction  or 
his  person  from  injury  might  be  as 
much  a  matter  of  duty  to  the  insur- 
ance company  as  of  interest  to  him- 
self. Means  of  resistance  which  it 
would  be  reasonable  for  him  to  em- 
ploy for  his  own  safety,  he  could  not 
be  excused  for  neglecting,  if  an  effi- 
cient use  of  them  were  shown  to  be 
within  his  power.  It  would  be  no  ob- 
jection to  their  use  that  they  involved 


'fighting  back'  in  order  to  repel  the 
violence  of  an  assailant.  The  stipu- 
lation against  liability  for  injuries 
caused  by  fighting  refers  to  voluntary 
fighting  by  the  insured,  or  involuntary 
fighting  brought  on  wholly  or  par- 
tially by  his  fault  or  temerity — fight- 
ing for  which  he  is  partly  responsible,, 
either  as  a  volunteer  or  as  a  rash 
speaker  or  wrongdoer.  It  could  not 
be  the  purpose  of  the  stipulation  to 
cut  off  the  right  of  self-defense  by 
the  use  of  force, — the  right  to  repel 
violence  with  violence  of  like  nature. 
The  exercise  of  this  right  might  be 
mutually  beneficial  to  both  of  the  con- 
tracting parties,  and  that  either  of 
them  had  any  purpose  to  restrict  a 
fair  and  reasonable  exercise  of  it  is 
in  the  highest  degree  improbable.  In 
order  to  attribute  to  the  insured  any- 
thing caused  by  the  fight,  he  must 
have  some  voluntary  agency  in  caus- 
ing the  fight  itself.  If  he  had  such 
agency,  if  by  improper  speech  or  vol- 
untary conduct  he  was  a  material 
factor  in  bringing  on  the  fight,  he  was, 
as  between  himself  or  his  wife  and 
the  insurance  company,  chargeable 
with  the  consequences.  If  the  fight 
was  the  cause  of  the  mortal  injury, 
and  he  was  the  cause  of  the  fight, 
whether  in  whole  or  in  part,  he  was, 
to  that  extent,  the  cause  of  his  own 
death.  If  he  begat  the  fight,  and  the 
fight  begat  the  shooting,  and  the 
shooting  begat  the  injury,  he  bore  an 
ancestral  relation  to  the  last  offspring 
as  well  as  to  the  first  At  all  events, 
being  father  to  the  fight,  neither  he 
nor  his  wife,  under  the  terms  of  this 
policy,  could  profit  by  the  fight  or  by 
what  it  brought  forth." 

And  in  Smith  v.  Royal  League 
(1913)  177  111.  App.  326,  where  a  by- 
law provided  that  if  a  member  should 
die  while  in  the  act  of,  or  as  a  result 
of,  violating  the  criminal  law,  all 
rights  against  the  insurer  should  be 
forfeited,  it  was  held  that  recovery 
was  precluded,  the  overwhelming 
weight  of  evidence  showing  that  the 
insured,  without  provocation,  commit- 
ted an  assault  and  battery  on  a  police- 
man, and  pursued  him  and  knocked 
him  down,  and,  at  the  time  the  officer 
shot,  was  assaulting  him. 

And  in  Sleeting  v.  Supreme  Tribe» 


ANNO.— INSURANCE— VIOLATION  OP  LAW— PROXIMATE  CAUSE.  1015 


B.  H.  (1911)  161  IlL  App.  449,  where 
the  provision  was  against  liability  in 
case  of  death  on  account  of,  or  in 
consequence  of,  or  as  a  result  of,  a 
known  violation  of  law  which  was  the 
''proximate"  or  remote  cause  of  death 
or  disability,  or  if  death  immediately 
followed  a  violation  of  law,  it  was 
held  that  no  recovery  could  be  had, 
it  appearing  that  the  insured  used 
abusive  language  toward  an  officer 
and  struck  and  badly  injured  him  with 
a  bottle,  after  he  had  been  warned  to 
desist,  and  that  he  was  then  shot  by 
the  officer. 

And  where  the  insured,  after  hav- 
ing had  an  altercation  with  another 
from  which  both  had  desisted,  lay  in 
wait  for  his  adversary  and  was  killed 
in  a  subsequent  encounter  which  the 
insured  brought  on,  it  was.  held  that 
he  was  guilty  of  a  violation  of  law 
within  the  meaning  of  a  provision  pre- 
cluding recovery  in  case  of  death  in 
consequence  of  a  violation  of  any  law. 
Wolff  V.  Connecticut  Mut.  L.  Ins.  Co. 
(1878)  5  Mo.  App.  236;  Davis  v.  Mod- 
ern Woodmen  (1908)  98  Mo.  App.  713, 
73  S.  W.  923. 

And  in  Morris  v.  Travelers'  Ins.  Co. 
(1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 
898,  a  recovery  was  denied  on  a  policy 
exempting  the  insurer  from  liability 
for  accidents,  or  death  resulting  while 
the  insured  was  violating  the  law, 
where  it  appeared  that  he  entered  the 
office  of  another  person,  cursed  and 
abused  him,  and  followed  him  through 
the  hall  of  the  building,  and,  after 
striking  him,  jumped  back,  carrying 
hia  hand  in  the  direction  of  his  hip 
pocket,  whereupon  the  other  shot 
him,  although  it  appeared  that  the 
insured,  who  was  a  detective,  had  no 
pistol  on  or  about  his  person. 

But  in  Empire  L.  Ins.  Co.  v.  Einstein 
(1913)  12  Ga.  App.  387,  77  S.  E.  209, 
it  was  held  that  a  provision  limiting 
liability  if  the  insured  should  die  as 
the  "result"  of  a  violation  of  law 
would  not  prevent  a  recovery  for  the 
face  of  the  policy  unless  it  appeared 
that  the  violation  of  laws  was  the 
direct,  natural,  and  legitimate  proxi- 
mate cause  of  his  death,  and  evi- 
dence tending  merely  to  show  that  the 
insured  used  opprobrious  words  and 


struck  the  person  who  shot  him,  but 
not  showing  that  the  insured  had  a 
pistol,  or  caused  a  wound  on  the  wrist 
of  the  one  who  killed  him,  was  held 
insufficient  to  warrant  submission  of 
the  case  to  the  jury.  The  court  said: 
"The  plaintiff  in  error  contends  that 
the  jury  would  have  been  authorized 
to  find,  from  the  evidence,  that  Camp- 
bell was  only  guilty,  at  most,  of  volun- 
tary manslaughter,  and  might  have 
found  that  he  was  justifiable.  It  is 
not  so  important,  in  our  opinion,  what 
the  jury  might  have  found  Campbell 
to  be  guilty  of,  as  whether  the  jury 
could  have  found  that  the  death  of 
Einstein  was  the  direct,  necessary, 
reasonable,  and  legally  proximate  re- 
sult of  his  own  unlawful  act.  The 
real  question  is,  whether  Einstein's 
violation  of  the  law  was  the  proximate 
cause  of  his  death.  All  other  issues 
(such  as  what  offense,  if  any,  Camp- 
bell, who  killed  him,  might  be  guilty 
of,  or  whether  in  fact  he  was  justi- 
fiable) are  subordinate  to  this.  If  it 
is  immaterial  that  Einstein  provoked 
the  difficulty  by  using  opprobrious 
words  and  striking  Campbell  (because 
this  can  be  held  to  be  the  causans  of 
Einstein's  death),  then  the  judge's 
ruling  as  to  Campbell's  testimony  ia 
unimportant;  for  even  if  Campbell 
had  testified  to  such  a  state  of  facts 
as  must  have  convinced  a  jury  that 
he  was  justifiable  in  killing  Einstein, 
still  the  insurer  would  not  be  relieved, 
if,  as  a  matter  of  fact,  Einstein  did 
not  have  in  mind,  and  could  not  rea- 
sonably have  expected,  death  as  a  re- 
sult, and  if  no  other  reasonable  man 
would  have  anticipated  that  death 
would  probably  result  from  his  orig- 
inal unlawful  act.  We  do  not  think 
any  evidence  was  submitted  which,  in 
any  view  of  the  case,  would  have  au- 
thorized the  jury  to  conclude  that 
Campbell  was  justified  in  killing  Ein- 
stein. Under  our  law,  opprobrious 
words,  however  offensive,  cannot  be 
resented  by  the  use  of  deadly  weapons, 
nor  would  the  use  of  deadly  weapons 
be  justified  in  resistance  of  a  mere 
assault  with  one's  hands.  The  burden 
was  upon  the  defendant  insurer  to 
establish  its  defense  by  a  preponder-'. 
ance  of  evidence,  and  we  do  not  think 
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that  the  jury  could  have  found  any 
evidence  which  would  have  authorized 
this  conclusion.  It  is  not  necessary 
for  us,  however,  to  decide  what  the 
jury  might  have  found  upon  this  point, 
for  we  base  our  decision  upon  the 
proposition  that  the  evidence  wholly 
failed  to  show  that  Einstein's  original 
unlawful  act  was  the  prime  cause  of 
his  death.  If  his  unlawful  act  was 
not  the  cause  of  his  death,  his  death 
could  not  be  'the  result  of  a  violation 
of  law,'  within  the  terms  of  the  policy; 
and  viewing  all  the  evidence  most 
favorably  to  the  insurer,  because  the 
verdict  was  directed,  and  conceding 
every  inference  which  the  insurer  can 
raise  from  the  testimony,  the  defense 
here  set  up  is  precluded  because  the 
cause  implied  from  the  word  'result' 
must  be  a  cause  permitted  by  law. 
We  are  precluded  from  anticipating  a 
result  which  the  law  forbids,  and 
Einstein  could  not  reasonably  have 
anticipated  that  death  would  be  the 
result  of  his  unlawful  act  in  using 
opprobrious  words  and  striking  Camp- 
bell ;  and  no  one  else — citizen  or  juror 
— could  reasonably  expect  such  a  re- 
sult; for  the  law  expressly  forbids 
that  death  shall  be  a  result  ensuing 
upon  this  violation  of  the  law.  .  .  . 
Under  the  facts  in  the  record,  and 
the  law  of  Georgia  in  regard. to  the 
use  of  opprobrious  words,  there  is  no 
view  of  the  case  in  which  Campbell's 
shooting  of  Einstein  could  be  held  jus- 
tifiable. If  not,  it  cannot  be  said  that 
Einstein's  original  unlawful  provoca- 
tion was  the  prime  cause  of  his  death. 
Furthermore,  under  our  law,  no  one  is 
permitted  to  repel  by  the  use  of  a 
pistol  or  other  deadly  weapon  an  as- 
sault made  with  the  hand  alone;  so 
Campbell's  shooting  of  Einstein  can- 
not be  justified  upon  the  ground  that 
Einstein  struck  the  first  blow,  when 
the  evidence  is  plain  that  this  blow 
was  inflicted  with  nothing  but  Ein- 
stein's hand.  We  have  said  thus  much 
in  regard  to  the  matter  of  justification 
of  an  offense  of  which  Campbell  might 
probably  be  guilty,  because  this  view 
of  the  case  was  argued  at  considerable 
length  by  counsel  for  both  parties ;  but 
the  true  test  (to  which  we  have  al- 
ready adverted)  is  laid  down  in  Su* 


preme  Lodge,  K.  P.  v.  Crenshaw 
(1907)  129  Ga.  195,  18  L.R.A.CN.S.) 
258,  121  Am.  St.  Rep.  216,  58  S.  E. 
628, 12  Ann.  Cas.  807 ;  that  is,  Was  the 
unlawful  act  of  the  insured  the  direct, 
reasonable  cause  of  his  death?  Was 
death  the  result  that  any  reasonable 
man  would  have  expected  to  follow, 
as  a  consequence  of  the  acts  done  by 
Einstein?  We  think  not,  and  -there- 
fore we  think  the  judge  did  not  err  in 
directing  a  verdict." 

And  in  Prudential  L.  Ins.  Co.  v. 
Higbee  (1900)  22  Ky.  L.  Rep.  495,  57 
S.  W.  614,  there  was  held  not   to  be 
sufi^cient  proof  that  the  death  of  the 
insured  was  "in  consequence  oi.  his 
own  criminal  act,"  within  the  mean- 
ing of  the  policy,  to  authorize  the  sub- 
mission of  the  case  to  the  jury,  there 
being  testimony  that  the  difficulty  be- 
tween the  insured  and  a  boarder  at 
his  house,  which  resulted  in  his  death, 
occurred    when    he   entered    a     xoom 
where  his  wife  and  the  boarder    were 
sitting,  and  inquired  what  they    "were 
talking  about  him  for,  whereupon  the 
boarder  rose  up  out  of  his  chair*  and 
took  a  step  forward,  and  after    BO^e 
words  the  two  went  together,  a»d  in 
the  struggle  between  them  the  insured 
was  fatally  cut. 

And  in  Brown  v.  Supreme  L#odge, 
K.  P.  (1900)  88  Mo.  App.  638,  where 
the  certificate  limited  the  llabilit^y  i» 
case  of  death  occurring  in  violation  of 
any  criminal  law,  and  the  undisp^^®^ 
evidence  showed  that  the  dec^^^ed 
struck  another  with  his  hand  -^hile 
in  a  well-lighted  room,  and  tha^t;  the 
other  person  threw  the  insuredr  ^^ 
while  they  were  down  inflicted  ioJ^'7 
on  his  head  which  resulted  irm  his 
death,  it  was  held  that  it  could  not 
be  supposed  that  such  a  case  ^^^ 
within  the  contemplation  of  the  ^^^' 
tracting  parties,  and  that  a  reco"^*^ 
for  the  face  of  the  policy  wa^  •^^ 
thorized. 

And  in  Railway  Mail  Asso.  v.  M^o«^ 
ley  (1914)  127  C.  C.  A.  427,  211  F^^  ][ 
where  the  policy  provided  that  ^^^*" 
dental  death  should  be  constru^^ 
be  either  sudden,  violent  death  f  ^/" 
external  causes  not  the  result  o^,  .! 
insurer's  "own  vicious  conduct^*'*  ' 
was  held  that  if  the  insured  sl^ot  • 
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police  officer,  and  the  latter  pursued 
and  killed  him  merely  to  avenge  his 
own  injury,  this  would  not  be  vicious 
conduct  within  the  meaning  of  the 
policy,  since  death  would  not,  under 
such     circumstances,    have    resulted 
proximately  from  the  insured's  wrong- 
ful act    The  court  said:    ''It  is  true 
that  Burns  is  not  on  trial  for  murder 
in  this  case,  yet  it  was  necessary  for 
the  jury  to  consider  the  quality  of  his 
conduct  in  determining  whether  or  not 
Moseley  met  his  death  as  the  direct 
and  proximate  result  of  his  own  vicious 
conduct,  for,  if  he  was  murdered  by 
Burns,  then,  as  will  appear,  his  death 
resulted  directly  and  proximately,  not 
from  his  own  initial  wrong,  whatever 
it  was,  but  ffom  the  crime  of  Bums. 
If  the  exemption  in  this  policy  had 
been    for  accidental   death  resulting 
from  the  negligence  of  the  insured, 
and  it  appeared  on  the  trial  that,  while 
he  was  negligent,  yet  the  proximate 
cause  of  his  injury,  as  recognized  in 
the  law,  was  the  negligence  of  another, 
it  could  not  be  successfully  claimed 
that  the  injury  to  the  insured  resulted 
from  his  own  negligence.    There  piust 
be  proximation,  such  as  the  law  recog- 
nizes, between  cause  and  effect   (or 
result)  before  a  given  effect,  or  result, 
may  be  ascribed  to  that  cause.     The 
defendant  recognizes  that  the  'result' 
the  parties  to  the  contract  had  in  mind 
has  the  same  meaning  the  law  would 
give  it,  for  in  the  plea  it  is  averred 
that  Moseley  lost  his  life  'as  the  direct 
and    proximate    result    of    his    own 
vicious    conduct.'      If    Moseley    shot 
Burns  at  the  boiler  works,  and  Burns 
in  hot  blood  at  the  moment  instinctive- 
ly had  shot  and  killed  Moseley  (which 
is  quite  different  from  pursuing  Mose- 
ley,  and  twice   shooting   him  in  the 
back  while  he  was  running  away),  the 
resulting    death    might,    with    some 
force,  be  charged  to  Moseley's  conduct 
as  its  cause  (Murray  v.  New  York  K 
Ins.  Co.  (1884)  96  N.  Y.  618,  48  Am. 
Rep.  658);  and,  of  course,  if  Burns 
killed  Moseley  in  self-defense,  Mose- 
ley's death  would,  no  doubt,  have  been 
the  proximate  result  of  his  own  con- 
duct, against  which  Burns  must  pro- 
tect himself.    Or,  if  death  ensued  dur- 
ing an  exchange  of  shots  in  a  running 
fight,  it  might  be  said  to  proximately 


result  from  Moseley's  conduct.  And 
if  Moseley  had  committed  the  felony 
of  shooting  Burns  in  the  back,  and  his 
own  death  resulted  while  resisting  ar- 
rest, no  one  would  doubt  that  he  lost 
his  life  as  the  direct  and  proximate 
result  of  the  vicious  conduct  involved 
in  resisting  an  officer  of  the  law  in 
the  lawful  discharge  of  his  duty.  On 
the  other  hand»  if  Moseley  had  shot 
Burns  in  the  back  and  escaped,  and 
Burns,  after  being  in  the  hospital  for 
two  weeks,  as  he  says  he  was,  met 
Moseley  on  the  street  and  arrested, 
or  sought  to  arrest,  him,  and  killed 
him  while  he  was  trying  to  escape, 
it  could  not  be  said  that  Moseley's 
conduct  at  the  boiler  works  was  the 
cause  of  his  death.  In  that  case,  also, 
the  cause  would  be  his  resistance  to 
lawful  authority.  And  if  in  so  meet* 
ing  Bums  did  not  intend  to  arrest 
him,  or  try  to  arrest  him,  but  drew 
his  pistol  and  shot  him  while  running 
away,  for  the  purpose  of  avenging  the 
injury  to  himself,  all  would  probably 
agree  that  his  death  was  not  the  di* 
rect  and  proximate  result  of  whatever 
viciousness  he  had  displayed  at  the 
boiler  works,  but  was  the  result  of 
unjustifiable  homicide  at  Burns's 
hands.  But  when  the  circumstances 
make  a  case  which  does  not  fall  within 
either  of  these  extremes,  where  shall 
the  line  be  drawn  with  respect  to 
which  it  may  be  said  that  all  cases 
falling  on  one  side  of  it  are  of  such 
character  that  the  cause  of  death 
shall  be  ascribed  to  the  conduct  of  the 
insured,  and  in  all  cases  falling  on 
the  other  side  of  it  the  death  shall 
be  charged  to  the  conduct  of  the  one 
by  whose  unlawful  act  the  death  was 
in  fact  brought  about?  Manifestly,  if 
the  killing  is  the  lawful  act  of  the 
one  who  does  it,  the  result  cannot  be 
ascribed  to  him  as  the  guilty  cause 
of  it;  and  it  is  equally  true  that  if 
the  death  results  from  the  unlawful 
conduct  of  the  slayer,  which  was  not 
the  natural  and  reasonably  to  be  ex- 
pected consequence  of  the  conduct  of 
the  one  slain,  then  the  slayer's  vicious 
conduct  is  the  guilty  cause,  and  not 
the  conduct  of  him  who  is  slain,  what- 
ever it  may  have  been.  The  line,  then^ 
must  be  drawn  where  the  law  draws 
it,  and  the  resulting  death  must  be 
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ascribed  to  its  cause  in  law,  and  not 
to  a  cause  which  in  itself  and  of  itself 
does  not  proximately  lead  to  the  fatal 
result,  and  is  only  a  condition  under 
which  that  result  happened." 

And  in  Supreme  Lodge,  K.  P.  v. 
Bradley  (1904)  73  Ark.  274,  67  L.R.A. 
770, 108  Am.  St.  Rep.  38,  83  S.  W.  1055, 
3  Ann.  Gas.  872,  the  clause  relieving 
the  insurer  from  liability  in  case  of 
death  caused  by  violation  of  any 
criminal  law  was  held  inapplicable, 
where  the  insured  was  shot  while  at- 
tempting, in  good  faith,  to  escape  from 
a  personal  encounter  with  another,  al- 
though he  had  himself  begun  the  quar- 
rel by  assaulting  his  adversary  with 
a  weapon  capable  of  producing  great 
bodily  harm,  if  not  death.  In  answer 
to  the  contention  that,  if  there  was  a 
positive  connection  between  the  as- 
sault committed  by  the  insured  and 
his  death,  then  the  death  was  the  prox- 
imate result  of  the  assault,  the  court 
said:  ''Such  reasoning  contains  the 
fallacy  that  an  assault  will  be  repelled 
with  more  than  lawful  force.  Such  is 
often,  perhaps  usually,  the  rule  where 
blood  is  hot  and  the  strength  sufficient 
or  the  weapon  handy  enough.  But 
such  is  not  the  result  naturally  to  be 
expected  under  the  law.  An  assault 
calls  for  a  repulsion  of  it  by  just  such 
force  as  necessary  to  overcome  it,  and 
more  than  that  is  unlawful,  and  un- 
lawful consequences  are  not  to  be  pre- 
sumed to  follow  the  act.  .  .  .  There 
must  be  a  line  drawn  somewhere  be- 
tween consequences  proximately  and 
those  remotely  flowing  from  an  unlaw- 
ful assault;  and  the  safe  place  to 
draw  that  line  is  where  the  law  draws 
the  line  of  lawful  resistance  to  the 
unlawful  assault." 

And  in  American  Nat.  L.  Ins.  Co. 
V.  White  (1916)  126  Ark.  483,  191 
S.  W.  25,  where  the  policy  pro- 
vided that  no  recovery  should  be 
had  if  the  insured  died  as  the  "re- 
sult" of  a  violation  of  the  law,  and  the 
evidence  was  conflicting  as  to  whether 
the  shooting  of  the  insured  was  legal- 
ly justiflable  because  of  an  attack  by 
the  insured  on  the  one  who  shot  her, 
or  was  the  result  of  malice  or  exces- 
sive violence,  the  questions  of  proxi- 
mate cause  and  the  adequacy  of  the 
provocation  were  held  for  the  jury. 


In  Supreme  Lodge,  K.  P.  v.  6eck 
(1900)  181  U.  S.  49,  45  L.  ed.  741,  21 
Sup.  Gt.  Rep.  532,  it  was  held  that  the 
killing  of  a  person  by  the  discharge  of 
a  gun  which  he  was  carrying,  while  at 
a  place  to  which  he  had  gone  to  get  his 
wife  to  return  home,  and  while  he  was 
coming  out  of  an  outdoor  closet,  into 
which  heJiad  gone,  after  making  some 
disturbance,  did  not  constitute  a  case 
of  death  while  violating  or  attempting 
to  violate  any  criminal  or  penal  law, 
although  he  might  have  intended  to 
use  violence  against  his  wife  if  she  re- 
fused to  go  with  him,  since  his  act  in 
going  into  and  coming  out  of  the  closet 
was  in  no  manner  connected  with  or 
part  of  an  attempt  to  carry  out  any 
criminal  purpose.  The  court  said: 
"The  death  must,  in  some  way,  come 
as  a  consequence  of  the  violation  or 
attempted  violation  of  the  criminal 
law,  and  the  stipulation  does  not  apply 
when  it  is  simply  contemporaneous 
and  in  no  manner  connected  with  the 
alleged  violation  or  attempt  to  violate. 
For  instance,  if  the  deceased  had 
started  with  the  avowed  intent  to  kill 
his  wife,  and,  while  walking  down  the 
street,  a  tree  had  fallen  and  killed 
him,  the  fact  that  he  was  starting  up- 
on an  intentional  violation  of  the  law 
would  not  make  this  stipulation  ap- 
plicable, because  the  cause  of  his 
death  would  be  entirely  disconnected 
from  the  criminal  act.  So  here,  what- 
ever may  have  been  the  general 
thought  and  purpose  running  in  his 
mind  as  he  went  to  the  house  where 
his  wife  was,  his  act  in  going  into  and 
stepping  out  of  the  water-closet  was 
in  no  manner  connected  with  or  part 
of  an  attempt  to  carry  out  any  crim- 
inal purpose,  and  at  that  time  came 
the  shot,  intentional  or  accidental, 
which  killed  him."  See  also  Baker  v. 
Supreme  Lodge,  K.  P.  (1912)  103  Miss. 
874,  60  So.  333,  Ann.  Cas.  1915B,  547, 
supra,  XL 

XIV*  CotnmisMon  of  robbery. 

In  Prudential  Ins.  Co.  v.  Haley 
(1900)  91  111.  App.  868,  affirmed  on 
other  grounds  in  (1901)  189  111.  817, 
59  N.  E.  545,  where  .lie  policy  limited 
liability  in  case  of  death  "in  conse- 
quence of  his  own  criminal  act,"  it  was 
held  that  the  insured  was  killed  in 


ANNO.— INSURANCE— VIOLATION  OF  LAW— PROXIMATE  CAUSE.   1019 


consequenee  of  his  criminal  act,  it 
appearing  that  he  was  killed  by  a 
police  officer  a  few  minutes  after  he 
and  another  had  robbed  a  man  and 
while  he  was  attempting  to  escape. 
The  court  said:  "The  question  is, 
then.  Was  the  shooting  by  which  he 
was  killed  a  consequence  of  his  crim- 
inal action?  He  was  shot  by  a  police 
officer  a  few  minutes  after  the  rob- 
bery, while  attempting  to  escape  with 
the  money  which  he  had  taken  from 
Britton.  How  can  it  be  fairly  held 
that  he  was  not  engaged  in  a  criminal 
act  at  the  very  moment  of  the  shoot* 
ing,  viz.,  carrying  away  the  money  of 
another,  which  was  the  proceeds  of 
the  robbery  of  that  other?  Britton, 
the  man  robbed,  had  never  lost  sight  of 
Haley  from  the  time  of  the  robbery 
until  he  was  accosted  by  the  officer. 
Whether  the  officer  actually  had  his 
hand  upon  Haley  and  formally  arrest- 
ed him  before  he  ran  away  or  not,  in 
any  event,  Haley,  in  trying  to  escape 
with  Britton's  money,  which  he  had  by 
reason  of  having  robbed  Britton,  was 
guilty  of  a  criminal  act,  and  in  the 
course  of  it  and  in  consequence  of  it 
he  was  killed.  The  very  going  away 
with  the  property  of  Britton  was  the 
continuation  of  the  crime.  Stinson 
V.  People  (1867)  43  IlL  897.  We  are 
of  opinion  that  it  would  be  a  strained 
and  unsound  process  of  reasoning  by 
which  it  could  be  concluded  that  the 
brief  interval  of  time  between  the 
robbery  and  the  shooting,  during 
which  the  insured  was  making  off 
with  the  fruits  of  the  robbery,  so  sepa- 
rated him  from  the  criminal  act  as  to 
obliterate  all  relation  between  the 
criminal  act  and  the  killing.  And  so 
far  as  the  case  of  Griffin  v.  Western 
Mut.  Benev.  Asso.  (1886)  20  Neb.  620, 
57  Am.  Rep.  848,  31  N.  W.  122,  holds 
to  that  effect,  we  are  unwilling  to 
adopt  its  reasoning." 

But  in  Griffin  v.  Western  Mut. 
Benev.  Asso.  (Neb.)  supra,  it  was  held 
that  the  insured  was  not  killed  "while 
violating  any  law,"  within  the  mean- 
ing of  the  policy,  where  it  appeared 
that  he  had  robbed  the  state  treasury 
and  left  it,  and  was  about  to  emerge 
from  the  building  when  he  was  com- 
manded to  halt  by  an  officer,  who  im- 
mediately  shot   and  killed  him;   the 


court  holding  that  -under  these  cir- 
cumstances he  was  not  at  the  time  of 
his  death  violating  any  law. 

XV»  Attempt  to  seize  property  as  secU' 

Hty, 

In  Bradley  v.  Mutual  Ben.  L.  Ins. 
Co.  (1871)  45  N.  Y.  422,  6  Am.  Rep. 
115,  where  there  was  evidence  that  the 
insured  attempted  to  detach  the  horses 
of  one  who  shot  him  from  the  wagon 
to  secure  a  debt,  and  the  testimony 
was  conflicting  as  to  whether  a  strug- 
gle occurred  between  the  parties,  dur- 
ing which  the  shot  was  fired  which 
killed  the  insured,  or  whether  the  only 
threat  by  the  latter  was  to  take  the 
horses,  and  that  the  shot  was  fired  as 
the  insured  started  away  from  the 
place  where  his  wagon  stood,  it  was 
held  that  the  case  should  have  been 
submitted  to  the  jury  to  determine 
whether  the  insured's  death  was 
caused  by  a  known  violation  of  law  on 
his  part,  or  whether  the  act  of  the 
other  which  produced  death  was 
the  natural,  reasonable,  or  legitimate 
consequence  of  the  insured's  act.  The 
court  said:  'It  is  not  enough  to  say 
that,  if  Cluff  had  not  made  the  at- 
tempt, he  would  not  have  been  killed. 
The  killing  must  have  been  a  natural 
and  reasonable  consequence  of  the  at- 
tempt, to  warrant  a  decision  that  it 
was  caused  thereby.  Cluff's  going  to 
Louisiana,  and  his  taking  a  lease  of 
the  farm,  were  links  in  the  chain  of 
circumstances  which  ended  in  his 
death.  If  he  had  not  done  those  things 
he  would  not  have  been  killed  as  he 
was.  Yet  it  would  not  be  reasonable 
to  say  that  those  acts  were  the  causes 
of  his  death.  .  .  .  The  proximate, 
and  not  the  remote,  cause,  must  be  re- 
garded. The  immediate  cause  of 
death  was  the  shooting;  and  if  Cluff 
so  conducted  himself  that  the  shooting 
was  a  natural,  reasonable,  and  legiti- 
mate consequence  of  his  acts,  then  it 
may  be  said  that  they  caused  the 
shooting.  But  if  Cox  fired  with  intent 
to  kill,  and  his  act  was  wholly  beyond 
the  scope  of  lawful  resistance  to  the 
trespass  of  Cluff,  and  the  provocation 
given  by  the  latter  was  totally  inade- 
quate to  excite  or  justify  the  character 
of  violence  which  was  used,  and  if  the 
circumstances  of  the  killing  were  such 
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that  rational  men  would  attribute  it 
to  wanton  malice  rather  than  to  an 
endeavor  to  resist  aggression,  or  even 
to  natural  indignation,  then,  although 
the  deceased  was  in  the  wrong  in  the 
first  instance,  his  wrong  -wa^  but  a  re- 
mote, and  not  a  proximate,  cause  of 
the  death,  and  other  causes,  for  which 
he  was  not  responsible,  intervened." 

In  another  case  arising  out  of  the 
same  encounter  (Cluff  v.  Mutual  Ben. 
L,  Ins.  Co.  (1866)  13  Allen  (Mass.) 
308),  where  the  policy  provided  that  it 
should  be  void  in  case  of  death  in 
violation  of  law,  and  there  was  testi- 
mony that  the  insured,  while  attempt- 
ing to  seize  the  horses  of  one  who 
owed,  him  a  debt,  for  the  purpose  of 
keeping  them  as  security,  was  shot  by 
the  owner,  and  also  testimony  that  the 
insured  struck  the  other  person  just 
before  the  latter  ran  away,  it  was  held 
that,  in  order  to  exonerate  the  insured 
from  liability,  it  must  appear  that  the 
criminal  act  in  which  he  was  engaged 


was  not  so  far  completed  as  to  render 
the  shooting  a  new  and  distinct  event,, 
rather  than  a  mere  continuation  of 
the  original  affray.  The  court  stated 
that  if  the  insured  did  commit  a 
criminal  assault,  it  would  not  neces- 
sarily follow  that  he  died  in  the  viola- 
tion of  law,  though,  if  he  was  shot 
while  the  assault  continued,  such 
would  be  the  case,  but  that  if  it  had 
ceased  and  he  was  not  threatening  to 
renew  it,  and  his  adversary  had  with- 
drawn out  of  his  reach  and  then  shot 
him,  not  in  the  course  of  the  affray, 
but  merely  to  avenge  himself  for  what 
had  already  been  done,  or  to  prevent 
the  seizure  of  his  property,  then,  at 
the  time  he  was  killed,  the  insured 
was  not  violating  the  law  within  the 
meaning  of  the  policy,  since  he  must 
have  received  the  mortal  wound  dur- 
ing and  while  engaged  in  the  com- 
mission of  the  crime,  and  not  merely 
in  consequence  of  it  afterwards. 

J.  T.  W. 


SCOTTISH  RITE  BUILDING  COMPANY,  Appt, 

V. 

LANCASTER  COUNTY  et  aL 

Nebraska  Supreme  Court '^  April  20,  192 !• 
(Scottish  Rite  Bldg.  Co.'s  Appeal,  —  Neb.  — ,  182  N.  W.  574.) 

Tax  —  effect  of  religious  observance. 

1.  The  fact  that  members  of  a  secret  fraternal  society  are  required  to 
believe  in  the  existence  of,  and  accountability  to,  a  Supreme  Being,  and 
that  in  their  meetings  and  ceremonies  prayers  are  said  and  the  precepts 
of  morality  and  duty  to  others  are  taught,  will  not  characterize  such 
society  as  a  religious  organization,  or  exempt  its  property  from  taxation 
on  the  ground  that  it  is  used  for  religious  purposes. 

[See  note  on  this  question  beginning  on  page  1027.] 


—  exemption  —  fraternal  society. 

2.  To  be  exempt  from  taxation  as 
property  usied  for  charitable  purposes, 
under  §  3601,  Rev.  Stat.  1913,  a  build- 
ing must  provide  necessary  quarters 
and  facilities  for  an  organization  de- 
voted, as  its  dominant  purpose,  to  the 
dispensation  of  actual  relief  to  the 
unfortunate  or  suffering,  or  to  some 


work  of  practical  philanthropy.  The 
mere  fact  that  the  building  is  used  as 
headquarters  by  a  secret  fraternal 
society  which  teaches  charitable  prin- 
ciples and  encourages  charitable  sen- 
timents among  its  members  is  not 
sufficient  to  constitute  a  use  of  the 
building  for  charitable  purposes  with- 
in the  meaning  of  the  statute. 
[See  26  R.  C.  L.  317.] 


Headnotes  by  Dorsey,  C. 
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—  organization  not  engaged  in  cliar- 
ity. 

3.  The  Scottish  Rite  Cathedral,  the 
headquarters  of  the  Masonic  order  of 
that  name  in  the  city  of  Lincoln,  is 
used  for  meetings  and  ceremonies  of 
the  Scottish  Rite  and  affiliated  Ma- 
sonic bodies,  and  has  no  other  active 
use.     Evidence  relating  to  the  reve- 


nues, disbursements,  and  charitable 
activities  of  the  order  examined,  and 
held  not  to  show  that  the  Scottish  Rite 
organization  was  engaged  in  prac- 
tical chaipity  as  its  principal  object,  or 
to  such  extent  as  to  warrant  a  finding 
that  the  building  in  question  was  used 
for  charitable  purposes. 
[See  26  R.  C.  L.  319.] 


(Tibbets,  C,  dissents.) 


Appeal  by  the  building  company  from  a  judgment  of  the  District 
•Court  for  Lancaster  County  (Flansburg,  J.)  sustaining  an  order  of  the 
Board  of  Equalization  overruling  objections  to  the  taxation  of  certain 
property  in  a  proceeding  for  the  imposition  of  a  property  tax.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Burkett,  Wilson,  Blown,  &     Louisville,  173  Ky.  119,  190  S.  W.  695, 


Wilson,  for  appellant: 

The  various  bodies  of  the  Masonic 
fraternity  are  charitable  institutions, 
and  their  property,  and  the  property 
•of  the  appellant  in  this  case,  is  used 
exclusively  for  charitable  and  reli- 
gious purposes. 

Indianapolis  v.  Grand  Master,  25 
Ind.  518;  State  ex  rel.  Hibernian  Soc. 
T.  Addison,  2  S.  C.  499;  Savannah  v. 
Solomon's  Lodge,  53  Ga.  93;  State  ex 
rel.  Bertel  v.  Board  of  Assessors,  34 
La.  Ann.  574;  Baltimore  v.  Grand 
Lodge,  A.  F.  A.  M.  60  Md.  280;  Morris 
V.  Lone  Star  Chapter,  68  Tex.  698,  5  S. 
W.  519;  Massenburg  v.  Grand  Lodge, 
F.  A.  M.  81  Ga.  212,  7  S.  E.  636 ;  People 
ex  rel.  Crook  v.  Wells,  179  N.  Y.  257, 
71  N.  E.  1126;  Masonic  Education  & 
Charity  Trust  v.  Boston,  201  Mass. 
320,  87  N.  E.  602;  Kansas  Masonic 
Home  V.  Sedgwick  County,  81  Kan. 
859,  26  L.R.A.(N.S.)  702,  106  Pac. 
1082;  Morrow  v.  Smith,  145  Iowa,  514, 
26  L.R.A.(N.S.)  696,  124  N.  W.  316; 
Cumberland  Lodge  v.  Nashville,  127 
Tenn.  248,  154  S.  W.  1141;  State  ex 
rel.  Linde  v.  Packard,  35  N.  D.  298, 
L.R.A.1917B.  710,  160  N.  W.  150; 
Hardin  v.  Rock  Springs  Lodge,  23 
Wyo.  522,  154  Pac.  323;  Grand  Lodge. 
A.  F.  A.  M.  V.  Board  of  Review,  281 
111.  480,  117  N.  E.  1016;  Horton  v. 
Colorado  Springs  Masonic  Bldg.  Soc. 
64  Colo.  529,  L.R.A.1918E,  966,  178 
Pac.  61;  People  ex  rel.  Syracuse  Ma- 
sonic Temple  v.  Ostrander,  105  Misc. 
405,  173  N.  Y.  Supp.  356;  Bangor  v. 
Rising  Virtue  Lodge,  73  Me.  428,  40 
Am.  Rep.  369;  Morning  Star  Lodge  v. 
Hayslip,  23  Ohio  St.  144;  Newport  v. 
Masonic  Temple  Asso.  108  Ky.  333,  49 
JLR^.   252,   56   S.   W.   405;   Vogt  v. 


Ann.  Cas.  1918E,  1040. 

The  occasional  uses  of  the  property 
for  noncharitable,  nonreligious,  or 
noneducational  purposes  that  are  in- 
cidental to  and  promotive  of  the  gen- 
eral purpose  do  not  deprive  property 
of  its  exemptions. 

Salt  Lake  Lodge  v.  Groesbeck,  40 
Utah,  1,  120  Pac.  192,  Ann.  Cas.  1914C, 
940;  Northampton  County  v.  Lafay- 
ette College,  128  Pa.  132,  18  Atl.  516; 
Episcopal  Academy  v.  Philadelphia, 
150  Pa.  565,  25  Atl.  55;  Yale  Univer- 
sity V.  New  Haven,  71  Conn.  316,  43 
L.R.A.  490,  42  Atl.  87;  Curtis  v.  An- 
droscoggin Lodge,  99  Me.  356,  59  Atl. 
518;  Little  v.  Newburyport,  210  Mass. 
414,  96  N.  E.  1032,  Ann.  Cas.  1912D, 
425;  Phillips  Academy  v.  Andover, 
175  Mass.  118,  48  L.R.A.  550,  55  N.  E. 
841 ;  Book  Agents  v.  Hinton,  92  Tenn. 
188,  19  L.R.A.  289,  21  S.  W.  321; 
People  ex  rel.  Church  of  St.  Mary  v. 
Feitner,  168  N.  Y.  494,  61  N.  E.  762; 
Davis  V.  Cincinnati  Camp-Meeting 
Asso.  57  Ohio  St.  257,  49  N.  E.  401; 
St.  Mary's  Church  v.  Tripp,  14  R.  L 
307;  Com.  v.  Lynchburg  Y.  M.  C.  A. 
115  Va.  745,  50  L.R.A.(N.S.)  1197,  80 
S.  E.  589;  Philadelphia  v.  Women's 
Christian  Asso.  125  Pa.  572,  17  Atl. 
475;  Corbin  Y.  M.  C.  A.  v.  Com.  181 
Ky.  384,  1  A.L.R.  264,  205  S.  W.  388; 
Congregational  S.  S.  &  Pub.  Soc.  v. 
Board  of  Review.  290  111.  108,  125  N. 
E.  7;  Omaha  Medical  College  v.  Rush 
22  Neb.  449,  35  N.  W.  222 ;  Academy  of 
Sacred  Heart  v.  Irey,  51  Neb.  755,  71 
N.  W.  752;  New  England  Sanitarium 
V.  Stoneham,  205  Mass.  335,  91  N.  E. 
385;  Harvard  College  v.  Cambridge 
Assessors,  175  Mass.  145,  48  L.R.A. 
547,  55  N.  E.  844;  Episcopal  Academy 
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V.  Philadelphia,  150  Pa.  565,  25  AtL 
55;  Emerson  v.  Milton  Academy,  185 
Mass.  414,  70  N.  E.  442;  Mount  Her- 
mon  Boys'  School  v.  Gill,  145  Mass. 
139,  13  N.  E.  354 ;  Linton  v.  Lucy  Cobb 
Institute,  117  Ga.  678,  45  S.  E.  53; 
Rettew  V.  St.  Patrick's  Roman  Catholic 
Church,  4  Penn.  (Del.)  593,  58  Atl. 
828;  Franklin  Square  House  v.  Bos- 
ton, 188  Mass.  409,  74  N.  E.  675;  Brew- 
er V.  American  Missionary  Asso.  124 
Ga.  490,  52  S.  E.  804;  Paterson  Rescue 
Mission  v.  High,  64  N.  J.  L.  116.  44 
Atl.  974. 

Messrs.  €•  E.  Matson  and  H.  R.  An- 
keny  for  appellees. 

iDorsey,  C,  filed  the  following 
opinion : 

This  appeal  involves  the  question 
whether  the  building  known  as  the 
Scottish  Rite  Cathedral,  in  the  city 
of  Lincoln,  and  the  lots  upon  which 
it  is  located,  are  exempted  from 
taxation  by  the  terms  of  §  6301, 
Rev.  Stat.  1913,  providing  for  such 
exemption  in  the  case  of  property 
used  exclusively  for  religious  or 
charitable  purposes.  The  property 
in  issue  was  listed  for  taxation  by 
the  county  assessor  of  Lancaster 
county  for  the  year  1917.  Objec- 
tions upon  the  ground  of  the  claimed 
exemption  were  filed  with  the  board 
of  equalization  and  overruled  by 
that  body.  On  appeal  to  the  district 
court  the  action  of  the  board  was 
sustained  and  the  property  held  sub- 
ject to  taxation.  From  that  judg- 
ment this  appeal  is  taken. 

Section  2,  art.  9,  of  our  Constitu- 
tion of  1875,  provides :  "The  prop- 
erty of  the  state,  counties,  and 
municipal  corporations,  both  real 
and  personal  shall  be  exempt  from 
taxation,  and  such  other  property  as 
may  be  used  exclusively  for  agricul- 
tural and  horticultural  societies,  for 
school,  religious,  cemetery)  and 
charitable  purposes,  may  be  exempt- 
ed from  taxation,  but  such  exemp- 
tions shall  be  only  by  general  law." 

Acting  under  this  power  the  leg- 
islature of  1879  enacted  the  law 
which  now  appears  as  §  6301,  Rev. 
Stat.  1913,  which  reads,  in  part,  as 
follows:  "The  following  property 
shall  be  exempt  from  taxes :  First, 
all  property  of  the  state,  counties 


and  municipal  corporations ;  second, 
such  other  property  as  may  be  used 
exclusively  for  agricultural  and 
horticultural  societies,  for  schools, 
religious,  cemetery  and  charitable 
purposes." 

Statutes  exempting  property  from 
taxation  are  to  be  strictly  construed. 
Y.  M.  C.  A.  V.  Douglas  County,  60 
Neb.  642,  52  L.R.A.  123,  83  N.  W. 
924. 

The  theory  of  the  appellant,  as 
developed  in  the  argument  of  coun- 
sel, is,  in  substance,  that  the  Ma- 
sonic fraternity,  in  which  the  Scot- 
tish Rite  bodies  are  included,  is  an 
order  whose  aims,  objects,  and 
practices  are  mainly  charitable  and 
religious  in  character,  and  that 
whatever  there  may  be  in  its  aims 
and  practices  that  is  neither  char- 
itable nor  religious  is  incidental 
merely,  and  does  not  detract  from 
its  main  purposes.  Charity  and 
religion  are,  therefore,  so  blended 
together  in  the  organization  that  it 
may  properiy  be  termed  exclusively 
charitable  and  religious,  and  the 
building  in  question,  being  devoted 
to  the  promotion  of  the  objects  of 
the  order,  is  properly  used  exclu- 
sively for  charitable  and  religious 
purposes  within  the  meaning  of  the 
statute. 

With  reference  to  that  element  of 
the  appellant's  theory  which  asserts 
that  the  organization  is  charitable 
and  that  the  building  was  used  for 
charitable  purposes,  it  is  contended 
that  charity  is  not  restricted  in  its 
meaning  to  almsgiving  or  financial 
relief,  but  includes  all  enterprises 
that  produce  no  profit  to  the  pro- 
moters, but  tend  to  the  improve- 
ment, welfare,  and  happiness  of 
mankind.  It  is  argued  in  that  con- 
nection that,  entirely  apart  from 
any  material  benefactions,  since  the 
Scottish  Rite  bodies,  in  their  cere- 
monials, instruct  their  members  in 
the  precepts  of  duty  to  others  and  in 
kindliness  and  fraternal  feeling, 
thus  encouraging  those  members 
who  are  depressed  in  spirit,  and 
stimulating  them  not  only  to  re- 
newed efforts  in  their  own  affairs, 
but  to  take  an  interest  in  the  welfare 
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of  others,  the  building  in  which 
such  principles  are  taught  would  be^ 
for  that  reason,  used  for  charitable 
purposes.  The  following  cases  tend 
to  support  that  conception  of  the 
meaning  of  the  word  "charitable:" 
Cumberland  Lodge  v.  Nashville,  127 
Tenn.  248,  154  S.  W.  1141;  Salt 
Lake  Lodge  v.  Groesbeck,  40  Utah, 
1,  120  Pac.  197,  Ann.  Gas.  1914C, 
940;  Horton  v.  Colorado  Springs 
Masonic  Bldg.  Soc.  64  Colo.  529, 
L.R.A.1918E,  966,  173  Pac.  61. 

While  it  is  true  that  the  thought 
expressed  in  the  word  "charity"  is, 
in  the  language  of  the  poet,  the 
philosopher,  or  the  moralist,  capable 
of  many  varieties  and  shades  of 
meaning,  the  writer  is  convinced 
that>  it  would  be  unreasonable  to  at- 
tribute to  the  f  ramers  of  our  Consti- 
tution any  intention  to  give  so  broad 
a  signification  to  the  words  "char- 
itable purposes,"  as  that  contended 
for  by  the  appellant.  They  did  not, 
>r.w.^««».»«i«.»  in  other  words,  in- 
— fraternaa  tend  to  mclude   m 

pression  or  inculcation  of  charitable 
sentiments,  thereby  giving  a  merely 
subjective  meaning  to  the  word 
"charitable."  What  they  meant, 
common  sense  teaches  us,  was  con- 
crete, practical,  objective  charity, 
manifested  in  things  actually  done 
for  the  relief  of 'the  unfortunate 
and  the  alleviation  of  suffering,  or 
in  some  work  of  practical  phi- 
lanthropy, as  contrasted  with  the 
sentimental  or  ethical  viewpoint. 
The  question  of  fact,  therefore,  is 
whether  or  not  the  building  in  ques- 
tion was,  in  a  practical  sense,  used 
for  charitable  purposes,  and  it  can- 
not be  held  to  have  been  so  used  un- 
less charity  was  actually  dispensed 
there,  or  unless  it  provided  neces- 
sary quarters  for  an  organization 
whose  prime  purposes  and  func- 
tions were  actively  charitable.  The 
following  decisions,  while  rendered 
upon  differing  facts  and  statutory 
provisions,  sustain,  in  a  general 
way,  the  foregoing  views:  Mt. 
Moriah  Lodge  v.  Otoe  County,  101 
Neb.  274,  162  N.  W.  639;  Boston 
Lodge  v.  Boston,  217  Mass.  176,  104 


N.  E.  453 ;  St.  Louis  Lodge  v.  Koetai, 
262  Mo.  444,  L.R.A.1915C,  694,  171 
S.  W.  329,  Ann.  Gas.  1916E,  784; 
Vogt  V.  Louisville,  173  Ky.  119,  190 
S.  W.  695,  Ann.  Gas.  1918E,  1040 ; 
Atty.  Gen.  v.  Detroit,  113  Mich.  388, 
71  N.  W.  632. 

Let  us  now  consider  the  evidence 
upon  the  question  of  fact  involved. 
The  building  in  question  covers 
about  100  by  142  feet  of  ground,  and 
cost  $150,000.  It  contains  a  recep- 
tion hall,  ladies'  room,  cloakroom, 
smoking  room,  a  large  room  for  con- 
ferring degrees,  and,  underneath 
the  main  floor,  a  dining  hall  for 
1,000  people,  pantries,  and  a  heating 
plant.  About  fifty  meetings  an- 
nually are  held  therein  by  the  Scot- 
tish Rite  bodies,  four  in  number, 
and  the  affiliated  Masonic  orders, 
the  Mystic  Shrine,  and  the  Eastern 
Star.  The  Scottish  Rite  uses  the 
building  about  twenty-five  days,  and 
the  Shrine  about  eighteen  days  each 
year.  The  building  has  been  occa- 
sionally loaned  to  outside  bodies,  but 
no  rental  has  been  charged.  The 
Scottish  Rite  and  the  Shrine  use  it 
to  hold  initiation  ceremonies  for 
new  members,  when  large  classes, 
averaging  about  one  hundred,  are 
put  through  the  various  degrees. 
The  initiation  of  these  classes  re- 
quires sessions  of  several  days,  and 
during  these  periods  meals  and  ban- 
quets are  served  in  the  dining  hall 
at  the  expense  of  the  Masonic  or- 
ganizations, without  cost  to  the  in- 
dividual members.  In  addition, 
there  are  the  regular  monthly  meet- 
ings of  the  Scottish  Rite  bodies. 

The  revenues  of  the  Scottish  Rite 
consist  of  initiation  fees,  amounting,, 
in  each  instance,  to  $150  for  all  the 
degrees  of  the  Scottish  Rite,  and  the 
annual  dues,  amounting  to  about  $4. 
Out  of  every  $150  initiation  fee, 
about  $50  are  expended  in  entertain- 
ment during  the  initiation  ceremony 
and  in  fees  remitted  to  the  Supreme 
Council.  The  remaining  $100  goes 
into  the  lodge  general  fund,  and  the 
$4  annual  dues  also. 

For  the  two  years  preceding  the 
hearing  of  this  case  in  the  court  be- 
low, the  surplus  remaining  after  the 
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payment  of  expenses  was  trans- 
ferred by  the  Scottish  Rite  bodies 
to  the  building  fund,  and  used  in 
paying  for  the  cathedral.  Of  the 
$150,000,  total  cost  of  the  building, 
there  was  originally  a  debt  of 
^82,500,  which  at  the  time  of  the 
hearing  had  been  reduced  to  $36,000 
by  the  application  thereon  of  initia- 
tion fees  and  dues.  The  Mystic 
Shrine,  while  temporarily  using  the 
•cathedral,  intend,  it  appears,  to  have 
a  building  of  their  own.  Their  ini- 
tiation fee  is  $75,  and  the  record 
shows  that,  after  their  expenses  are 
paid  and  a  small  sum  remitted  to  the 
Supreme  Council,  the  remainder  of 
their  initiation  fees  and  dues  was 
placed  in  their  building  fund. 

As  to  the  active  charity  dispensed 
by  these  bodies,  we  find  that  no  fixed 
percentage  of  the  revenues  is  set 
Aside  for  charity.  There  is  an  al- 
moner, who  is  the  custodian  of  the 
funds  set  apart  for  charity  and  at- 
tends to  their  distribution.  Volun- 
tary contributions  are  taken  up  at 
•every  meeting,  to  be  used  for  char- 
ity. Appropriations  are  sometimes 
made  by  a  vote  of  the  lodge,  out  of 
its  general  fund,  for  that  purpose. 

The  secretary  of  the  Scottish  Rite 
bodies  summarizes  the  matter  in  his 
testimony : 

Of  course,  we  always  take  care  of 
our  brethren  and  their  families. 
Our  charitable  work  depends  upon 
two  things:  First,  of  course,  the 
amount  of  money  we  have  available 
for  charitable  purposes;  and,  sec- 
ond, the  amount  of  charitable  work 
there  is  to  do.  Fortunately,  in  Lin- 
coln here,  there  is  very  little  chance 
to  spend  money  for  charity.    .    .    . 

Q.  Do  you  know  how  much  this 
lodge  has  given  out  of  the  general 
fund  by  vote? 

A.  I  can't  tell  you  the  exact 
amount.  We  have  not  given  any 
great  amount  in  the  last  six  or  eight 
years,  for  the  reason  that  we  have 
never  been  asked  for  it.  Every  de- 
mand that  has  been  made  upon  us 
has  been  promptly  met,  and  the  rea- 
son why  we  have  not  given  more  is 
because  we  have  not  been  asked  for 
it 


The  leading  facts  from  which  it 
must  be  determined  whether  the 
building  was,  in  fact,  principally 
used  for  charitable  purposes,  as 
shown  by  the  evidence,  are  that  no 
fixed  percentage  of  the  revenue  of 
the  Scottish  Rite  or  the  Shrine  was 
regularly  set  aside  for  charity; 
some  appropriations  were  made  out 
of  the  general  fund  for  that  purpose, 
the  amount  of  which  the  record  does 
not  show,  but  which  the  secretary's 
testimony  leaves  us  to  infer  was 
relatively  inconsiderable;  voluntary- 
contributions  were  habitually  taken 
up  at  each  meeting  and  disbursed 
by  the  almoner,  the  amount  of  which 
the  record  does  not  disclose ;  and  two 
minstrel  shows  were  given  by  the 
Shrine,  presumably  elsewhere  than 
in  the  building  in  question,  netting: 
about  $2,000  each. 

The  secretary's  testimony  makes 
plain  that  the  disbursing  of  charity 
was  not  the  principal  object  of  the 
organization.  It  was  ready  to  re- 
spond to  every  call,  but  fortunate- 
ly, as  he  says,  there  was  little  to  do 
in  the  way  of  charity.  It  will  read- 
ily be  conceded  that  the  organiza- 
tion and  its  membership  were  eager 
to  extend  assistance  when  called  up- 
on; but  the  attitude  of  the  society 
was  passive.  It  was  not  seeking  out 
objects  of  charity  beyond  its  own 
membership,  and  was  in  the  char- 
itable field  only  in  the  same  way 
that  any  warm-hearted  person 
might  incidentally  come  in  contact 
witii  need  or  suffering  and  hasten  to 
relieve  it.  The  Scottish  Rite  collect- 
ed large  sums,  the  surplus  of  which 
was  enough  to  pay  off  nearly  $50,- 
000  of  its  building  debt,  but  no  fixed 
part  of  this  was  allotted  to  charity. 
All  but  a  negligible  amount  of  it  was 
spent  upon  the  building  and  in  ban- 
quets and  entertainments  for  its 
members  and  initiates. 

There  is  no  ground  for  reproach 
in  this  fact.  It  was  perfectly  appro- 
priate for  the  society  to  cherish  the 
desire  for  a  magnificent  abode  for 
its  ceremonies  and  for  the  accommo- 
dation of  its  membership,  and  it  is 
not  to  be  criticized  for  its  hospital- 
ity toward  initiates  or  in  providing 
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entertainment  for  its  members  in 
the  promotion  of  their  social  inter- 
course. It  is  simply  with  reference 
to  the  aspect  of  the  question  which 
relates  to  the  claim  made  here,  on 
behalf  of  the  Scottish  Rite,  that  it 
ivas  principally  a  charitable  organi- 
zation and  that  its  building  was  used 
chiefly  for  charitable  purposes,  that 
these  observations  are  made,  and 
there  is  no  intention  of  intimating 
that  it  was  deficient  in  discharging 
its  charitable  duties.  Nevertheless, 
persons  or  institutions  of  wealth  or 
means,  however  generous,  who,  even 
though  they  systematically  allot  a 
fixed  part  of  their  income  to  charity, 
are  yet  engrossed  in  pursuits  and 
interests  in  which  charity,  while  not 
entirely  excluded,  does  not  play  a 

— r«nt«atfon  fading  part,  are 
not  e«««ved  in     not  entitled  to  claim 

themselves  chiefly  to  charity.  Nei- 
ther is  a  fraternal  order  entitled  to 
claim  exemption  of  its  property 
from  taxation  because  it  encourages 
charity  among  its  members  and  it- 
self makes  substantial  donations  to 
charity,  when  the  evidence  shows 
that  its  principal  activities  were  not 
in  that  direction,  but  were,  for  the 
most  part,  centered  in  promoting  the 
interests  and  in  gratifying  the 
tastes  of  its  own  membership. 

There  remains  to  be  discussed 
that  element  of  the  appellant's  the- 
ory which  depends  upon  the  prop- 
osition that  the  building  should  be 
exempted  because  it  was  used  for 
religious  purposes.  No  judicial 
precedent  is  cited  for  so  holding. 
The  religious  phase  of  the  appel- 
lant's contention  is  founded  upon 
the  fact  that  the  Scottish  Rite  de- 
grees are  conferred  in  great  solem- 
nity ;  that  prayers  are  said,  and  the 
candidate  is  taught  and  required  to 
believe  in  God  or  a  Supreme  Being, 
to  whom  he  owes  reverence,  loyalty, 
service,  and  honor ;  that  he  is  taught 
that  the  soul  is  immortal,  and  that 
he  is  accountable  to  the  Supreme  Be- 
ing after  death;  that  God  is  the 
Father  and  we  are  brethren  who 
owe  a  mutual  duty  to  each  other; 
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and  that  the  purpose  of  the  order  is 
to  make  men  better. 

The  theory  that  these  facts  with 
regard  to  the  Scottish  Rite  ritual 
stamp  it  as  a  religious,  as  distin- 
guished from  a  secular,  organiza- 
tion indicates  a  misconception  of 
the  tenets  and  pol-  ^^^ect  of 
icy  of  the  order  reitgrton* 
which,  with  respect  ^►^••'^•»«*- 
to  the  so-called  religious  features 
mentioned,  are  shown  by  the  record 
to  be  the  same  as  those  of  Masonry 
generally.  The  evidence  shows  that 
belief  iq  and  reverence  for  a  Su- 
preme Being  are  required  of  each 
and  every  member;  that  it  makes 
no  difference  whether  that  Supreme 
Being  is  "God"  or  "Allah;''  that  be- 
lief  in  Christianity  is  not  exacted, 
and  that  people  tnay  belong  who  do 
not  believe  in  the  divinity  of  Christ. 
The  fact  that  belief  in  the  doctrines 
or  Deity  of  no  particular  religion  is . 
required  of  itself  refutes  the  theory 
that  the. Masonic  ritual  embodies  a 
religion,  or  that  its  teachings  are  re- 
ligious. Is  it  conceivable  that  the 
Scottish  Rite  bodies,  or  the  Masonic 
order  generally,  set  themselves  up 
as  exponents  of  a  new  religion? 
For  if  they  belong  to  none  of  the 
old  established  religions,  and  yet 
assume  to  preach  or  expound  reli- 
gion, they  must  be  embarking  upon 
a  new  theology  and  setting  up  a  re- 
ligion of  their  own. 

The  true  interpretation  of  the 
Masonic  attitude  in  that  respect  is 
that  no  religious  test  at  all  is  applied 
as  a  condition  of  membership.  The 
guiding  thought  is  not  religion,  but 
religious  toleration.  The  order 
simply  exacts  of  its  members  that 
they  shall  not  be  atheists  and  deny 
the  existence  of  any  God  or  Supreme 
Power.  Each  member  is  encour- 
aged to  pay  due  reverence  to  his 
own  God,  the  Deity  prescribed  by 
his  own  religion  and  to  obey  those 
precepts  of  human  conduct,  which, 
while  taught  by  all  religions  prev- 
alent in  civilized  society,  do  not  ap- 
pertain to  the  mysteries  or  doctrines 
of  any  religion,  as  such,  but  are  com- 
mon to  all.  The  Masonic  fraternity, 
in  other  words,  refrains  from  in- 
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truding  into  the  field  of  religion  and 
confines  itself  to  the  teachings  of 
morality  and  duty  to  one's  fellow 
men,  which  make  better  men  and 
better  citizens. 

The  distinction  is  clear  between 
such  ethical  teachings  and  the  doc- 
trines of  religion.  One  cannot  es- 
pouse a  religion  without  belief  and 
faith  in  its  peculiar  doctrines.  If  a 
Christian,  for  instance,  one  must 
believe  in  the  divine  mission  and 
revelation  of  the  Savior,  with  all 
that  is  implied  and  included  therein ; 
if  a  Mohammedan,  one  musct  believe 
in  the  revelation  of  the  doctrine  of 
that  religion  through  the  Koran,  of 
which  Mohahimed  was  the  prophet. 
A  fraternity,  however,  broad  enough 
to  take  in  and  cover  with  its  mantle 
Christian,  Moslem,'  and  Jew,  with- 
out requiring  either  to  renounce  his 
religion,  is  not  a  religious  organi- 
zation, although  its  members  may 
join  in  prayer,  which  in  the  case  of 
each,  is  a  petition  addressed  to  his 
own  Deity.  Neither  can  belief  in 
the  immortality  of  the  soul  be  de- 
nominated religious,  in  the  sense 
that  it  is  typical  of  any  religion,  of 
any  race,  or  of  any  age.  It  consti- 
tutes, to  be  sure,  one  of  the  most 
beautiful  and  consolatory  features 
of  our  own  religion,  but  it  is  equally 
to  be  found  in  almost  every  other. 
It  is  so  universal  and  spontaneous 
that  it  is  not  so  much  a  belief  or 
dogma  as  it  is  an  instinct  of  the 
human  soul.  Neither  does  it  imply 
or  require  adherence  to  any  system 
of  religious  worship;  many  pagan 
and  infidel  philosophers  have  assert- 
ed it.  It  is  so  generally  subscribed 
to  by  everybody  that  it  does  not  run 
counter  to  anyone's  religious  belief, 
and,  as  in  the  case  of  belief  in  the 
Supreme  Being,  the  profession  of 
belief  in  the  immortality  of  the  soul 
does  not  create  any  religious  divi- 
sion among  the  members  of  the  Ma- 
sonic order. 

It  cannot  but  occur  to  the 
thoughtful  mind  that  in  putting 
forward  the  resemblance  of  its 
ceremonies  to  the  observances  of  re- 
ligious  worship,   and    in   claiming 


the  right  to  exemption  for  its  prop- 
erty from  taxation  upon  that 
ground,  counsel  have  assumed  a 
position  which,  when  carried  to  its 
final  analysis,  would,  if  sustained, 
'go  farther  than  the  order  itself  has 
clearly  contemplated,  and  would 
lead  to  results  alike  harmful  and 
impracticable.  For  the  Scottish 
Rite  bodies  to  be  pronounced  by  law, 
or  court  decision,  religious  organi- 
zations, would  mean  that  their 
meetings  must  be  construed  to  be 
the  equivalent  of  divine  worship, 
and  their  ofiiciating  officers  to  be 
clergymen  or  ministers — of  what 
gospel,  it  is  impossible  to  say.  Ow- 
ing to  tiie  perfect  liberty  of  con- 
science which  people  of  every 
religious  faith  enjoy  under  our  in- 
stitutions, it  has  become  a  marked 
characteristic  of  religious  worship 
in  this  country  that  it  should  be 
held  in  public  and  with  open  doors. 
It  would  be  an  anomaly,  to  say  the 
least,  if  it  should  become  the  prac- 
tice to  give  religious  sanction  to  the 
meetings  of  secret  societies,  and  to 
rites  and  services  carried  on  in  the 
guise  of  religious  worship,  to  which 
the  public  would  be  denied  admit- 
tance. 

The  fact  that  they  display  in  their 
ceremonies  a  becoming  reverence 
for  the  Deity  and  strive  to  inculcate 
the  principles  of  morality  does  not 
change  the  essentially  temporal  or 
secular  character  of  the  Scottish 
Rite  bodies,  or  clothe  them  with  the 
spiritual  or  sacred  attributes  of  a 
religious  or  ecclesiastical  institu- 
tion, any  more  than  the  custom  of 
family  prayers,  or  of  religious  or 
moral  instruction  in  the  home» 
would  have  that  result.  St.  Louis 
Lodge  V.  Koeln,  262  Mo.  444,  L.R.A. 
1915C,  694,  171  S.  W.  329,  Ann. 
Cas.  1916E,  784.  The  evidence  will 
not  bear  out  the  assumption  that 
the  ceremonies  in  question  are  reli- 
gious rites  or  services. 

The  finding  of  the  trial  court  that 
the  dominant  use  of  the  building^ 
has  not  been  such  as  to  establish 
that  it  was  used  chiefly, — still  less, 
exclusively, — ^for   either  charitable 
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or    religious    purposes,    is    clearly     this  opinion  is  adopted  by  and  made 


right  and  should  be  affirmed. 

Per  Curiam : 

For  the   reasons   stated   in   the 
foregoing  opinion,  the  judgment  of    tmg. 
the  District  Court  is  affirmed,  and         Petition  for  rehearing  denied. 


the  opinion  of  the  court. 
Tibbets,  C,  dissents. 
Flansburg,  J.,  and  Cain,  C,  not  sit- 
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10.  Property  leased  by  church, 

1039. 

11.  Property  leased  to  church, 

1042. 

12.  Publishing  house  operated 

by  church,  1044. 

13.  Residence    of    clergyman, 

1044. 

14.  Residence    of    janitor    or 

sexton,  1044. 

d.  Church  assembly,   1044. 

e.  Fraternal  order,  1044. 

f.  Hebrew    Free    School    Associa^ 

tion,    1046. 

g.  Missionary  society,  1046. 
h.  Orphan   asylum,  1046. 

].  Parochial  school  or  residence  of 
teachers,  1046. 

I,  Introductory » 

The  purpose  of  this  annotation  is 
to  bring  together  the  cases  which  have 
passed  specifically  on  the  question, 
what  is  a  religious  body,  or  a  religious 
use,  within  an  exemption  from  taxa- 
tion of  property  owned  by  a  relig- 
ious body  or  devoted  to  a  religious 
use?  It  excludes  all  cases  dealing 
with  the  exemption  of  religious 
bodies  on  the  ground  that    they  are 


IL^-continued. 

j.  Salvation  Army,  1046. 

k.  Sunday  School  Association,  1046. 

1.  Young  Men's  Christian  Associa- 
tion, 1047. 

m.  Rule  in  Connecticut,  1048. 
III.  Succession  or  inheritance  tax: 

a.  Generally,  1060. 

b.  Effect  of  express  statutory  ex- 

emption: 

1.  Domestic  religious   body: 

(a)  Church,    1060. 

(b)  Missionary       society, 

1061. 

(c)  Salvation  Army,  1064. 

(d)  Young    Men's    Chris- 

tian       Association, 
1064. 

(e)  Rule     in     Massachu- 

setts      and       New 
Hampshire,  1064. 

(f)  Rule  in   New  Jersey, 

1066. 

2.  Foreign  religious  body,  1066. 
IV.  Special  assessment: 

a.  In  absence  of  express  statutory 

exemption : 

1.  Rule  stated,  1068. 

2.  Application  of  rule: 

(a)  Drain    or    sewer    as- 

sessment, 1060. 

(b)  Sidewalk   assessment, 

1061. 

(c)  Street        assessment, 

1061. 

b.  Under  express  statutory  exemp- 

tion, 1062. 

public  charities,  or  benevolent  organi- 
zations, or  the  like.  The  exemption 
of  religious,  denominational,  or  pa- 
rochial schools,  and  theological  sem- 
inaries, is  excluded  except  in  so  far 
as  an  exemption  has  been  claimed  on 
the  ground  that  the  institution  was 
religious  as  distinguished  from  educa- 
tional. All  questions  regarding  the 
constitutionality     of      a     particular 


1028 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


exemption  have  been  omitted,  as  has 
the  question  what  is  included  in  an 
exemption  granted  to  a  particular 
class  of  individuals,  such  as  ministers 
or  priests.  Likewise,  cases  involving 
the  liability  for  taxes  of  a  purchaser 
of  property  from  a  religious  body  are 
excluded. 

The  exemption  from  general  taxes 
or  succession  taxes  of  the  property 
of  a  religious  body  rests,  under  the 
statutes  and  decisions,  on  two  distinct 
considerations:  First,  the  character 
of  the  body  .or  society  as  religious, 
and,  second,  the  nature  of  the  use  to 
which  the  particular  property  is 
devoted.  For  convenience  of  search, 
however,  in  this  annotation,  the 
various  organizations  concerning 
which  the  question  of  exemption  has 
arisen  are  categorically  listed,  and 
under  each  heading  is  discussed  the 
exemption  of  its  property  as  affected 
by  one  or  both  of  the  considerations 
referred  to,  it  being  obvious  that  in 
many  instances,  as  in  the  case  of 
church  property,  the  status  of  the 
landowner  as  a  religious  society  is 
too  plain  to  have  evoked  judicial 
consideration. 

I/.  General  tax, 

a.  In  general. 

Whether  a  particular  piece  of 
property  is  exempt  from  taxation 
depends  altogether  on  the  constitu- 
tional and  statutory  provisions  in 
force  in  the  particular  jurisdiction, 
for  it  may  be  regarded  as  a  general 
rule  that  all  property  is  liable  to 
taxation  for  the  purpose  of  raising 
revenue  for  state,  county,  and  mu- 
nicipal purposes,  except  such  as  is 
exempted  by  constitutional  or  statu- 
tory enactment.  People  ex  rel.  Swigert 
V.  Anderson  (1886)  117  III.  50,  7 
N.  E.  625;  Broadway  Christian  Church 
V.  Com.  (1902)  112  Ky.  448,  66  S.  W. 
32;  Ministerial  Fund  v.  Gloucester 
(1837)  19  Pick.  (Mass.)  542;  Boston 
Soc.  V.  Boston  (1880)  129  Mass.  178; 
Franklin  Street  Soc.  v.  Manchester 
(1880)  60  N.  H.  342;  United  Brethren 
V.  Forsyth  County  (1894)  115  N.  C. 
489,  20  S.  E.  626. 

The  mere  fact  that  for  a  number  of 
years  ehurch  property  has  not  been 


taxed,  no  constitutional  or  statutory 
provision  making  any  exemption,  does 
not  create  a  prescriptive  right  to  ex- 
emption from  taxation,  or  a  contract 
right  which  it  is  beyond  the  power  of 
the  legislature  to  take  away.  Frank- 
lin Street  Soc.  v.  Manchester  (1880) 
60  N.  H.  342. 

Where  the  use  of  property  for  re- 
ligious purposes  is  the  test  of  exemp- 
tion, it  is  not  enough  to  exempt  the 
property  that  the  income  derived 
therefrom  is  devoted  to  religious  pur- 
poses, but  the  property  itself  must  be 
used  directly  for  such  purposes.  First 
M.  E.  Church  v.  Chicago  (1861)  26  HI. 
482.  See  to  the  same  effect,  People 
ex  rel.  Breymeyer  v.  Watseka  Camp- 
Meeting  Asso.  (1896)  160  IlL  576,  43 
N.  E.  716,  set  out  infra,  II.  b;  Y.  M.  C. 
A.  V.  Douglas  County  (1900)  60  Neb. 
642,  52  L.R.A.  128,  83  N.  W.  924,  set 
out  infra,  II.  1.  Compare  York  County 
V.  Summit  Grove  Camp  Meeting  Asso. 
(1880)  1  Kulp  (Pa.)  49,  set  out  infra, 
II.  b.  See  also  the  cases  cited  infra, 
II.  c,  10.  "As  applied  to  the  uses  of 
property,  a  religious  purpose  means  a 
use  of  such  property  by  a  religious 
society  or  body  of  persons  as  a  stated 
place  for  public  worship,  Sunday 
schools,  and  religious  instruction." 
People  ex  rel.  McCuUough  v.  Deut- 
sche Gemeinde  (1911)  249  IIL  132,  94 
N.  E.  162. 

Where  a  statute  exempts  all  prop- 
erty used  exclusively  for  religious 
purposes,  the  use  and  not  the  owner- 
ship of  the  property  is  the  test  of  ex- 
emption, so  that  where  property  ia 
leased  to  a  religious  society,  and  used 
for  religious  purposes,  it  is  exempt  al- 
though the  land  belongs  to  an  indi- 
vidual. Scott  V.  Russian  Israelites 
Soc.  (1900)  59  Neb.  571,  81  N.  W.  624; 
Church  of  Epiphany  v.  Raine  (1889) 
10  Ohio  Dec.  Reprint,  449,  21  Ohio  L.. 
J.  180.  See  also  the  cases  cited  infra, 
II.  c,  11. 

Where  ownership  by  a  religious  so- 
ciety is  the  test  of  exemption,  it  has 
been  held  that  any  estate  in  pos- 
session, with  the  right  of  the  use  and 
enjoyment  of  the  land,  satisfies  the  re- 
quirement of  ownership.  Washington 
Heights  M.  E.  Church  v.  New  York, 
(1880)  20  Hun  (N.  Y.)  297,  wherein 
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the  court  held  that  where  a  church 
society  was  rightfully  in  possession 
of  lands  on  which  it  was  erecting  a 
church,  afterwards  acquiring  record 
title  thereto,  it  was  entitled  to  an  ex- 
emption of  the  lands  from  taxation. 

Possession  under  a  contract  of  pur- 
chase does  not  satisfy  a  requirement 
of  ownership  by  the  congregation. 
People  ex  rel.  McCulIough  v.  Logan 
Square  Presby.  Church  (1911)  249  HL 
9,  94  N.  E.  155.  And  see  Havens  v. 
Alameda  County  (1916)  80  CaL  App. 
206,  157  Pac.  821. 

It  has  been  held  that  a  statute  in- 
corporating a  religious  society,  and 
authorizing  it  to  acquire  a  tract  of 
land  not  exceeding  100  acres  which 
''shall  be  used  solely  and  exclusively 
for  such  religious,  charitable  and  be- 
nevolent purposes  as  the  corporation, 
with  the  written  consent  of  the  eccle- 
siastical authority  of  the  diocese,  may 
from  time  to  time  determine,  and  the 
same  shall  be  exempt  from  taxes  and 
assessments,'^  exempts  the  land  from 
taxation  regardless  of  the  use  to 
which  it  is  put.  People  ex  rel.  Long 
Island  V.  Dohling  (1896)  6  App.  Div. 
86,  89  N.  Y.  Supp.  765,  wherein  the 
court  said:  "There  is  nothing  in  the 
act  from  which  an  intent  on  the  part 
of  the  legislature  can  be  inferred  that 
the  church  should  cover  the  property 
with  churches  and  hospitals.  It  is 
plain,  therefore,  that  the  only  restric- 
tion on  the  power  of  the  relator  is  the 
requirement  of  the  consent  of  the 
ecclesiastical  authority  to  the  pur- 
poses determined  by  the  relator,  and 
it  appears  that  such  consent  was 
given.  .  .  .  It  is  to  be  noticed  that 
the  use  is  not  made  the  test  of  ex- 
emption, but  it  is  exempted  at  once, 
before  it  can  be  put  to  any  use,  and 
without  regard  to  use.  The  statute 
does  not  say  the  property  shall  be  ex- 
empt only  so  long  or  provided  it  is 
used  for  a  church  or  hospital  building, 
but  the  exemption  is  immediate  and 
absolute." 

Where  the  charter  of  a  religious 
corporation  permits  it  to  hold  a  limit- 
ed amount  of  property,  which  the 
statute  of  incorporation  exempts  from 
taxation  regardless  of  the  use  to 
which  the  property  is  put,  the  corpo- 


ration cannot  obtain  the  benefit  of  an 
exemption  granted  by  the  general 
statutes,  where  it  has  acquired  prop- 
erty in  excess  of  its  charter  powers, 
and  the  holding  of  such  excess  prop- 
erty is  ultra  vires  as  to  the  state. 
Evangelical  Baptist  Benev.  &  Mission- 
ary Soc.  V.  Boston  (1910)  204  Mass. 
28,  90  N.  E.  572. 

A  law  exempting  property  from  tax- 
ation must  be  strictly  construed,  and, 
in  determining  whether  property  is 
exempt  as  belonging  to  a  religious 
body  or  devoted  to  a  religious  use, 
such  a  law  cannot  be  made  by  judicial 
construction  to  embrace  other  sub- 
jects than  those  plainly  expressed 
therein. 

Illinois*  —  People  ex  rel.  Pavey  v. 
Ryan  (1891)  188  111.  268,  27  N.  E. 
1095 ;  People  ex  rel.  Gore  v.  Y.  M.  C.  A. 
(1895)  157  111.  403,  41  N.  E.  557; 
People  ex  rel.  Breymeyer  v.  Watseka 
Camp  Meeting  Asso.  (1896)  160  111. 
576,  43  N.  E.  716;  Re  Walker  (1902) 
200  111.  666,  66  N.  E.  144. 

Indiana.  —  Orr  v.  Baker  (1853)  4 
Ind.  86. 

Kansas. — Griswold  v.  Quinn.(1916) 
97  Kan.  611,  156  Pac.  761. 

Maine.  —  Auburn  v,  Y.  M.  C.  A. 
(1894)     86    Me.    244,    29    Atl.    992. 

Massachusetts.  —  Boston  Soc.  v. 
Boston  (1880)  129  Mass.  178;  Evan- 
gelical Baptist  Benev.  &  Missionary 
Soc.  V.  Boston,  supra. 

Michigan.  —  Lefevre  v.  Detroit 
(1853)   2  Mich.   586. 

Minnesota.  —  Ramsey  County  v. 
Church  of  Good  Shepherd  (1891)  45 
Minn.  229,  11  L.R.A.  175,  47  N.  W. 
783. 

Nebraska.  —  Y.  M.  C.  A.  v.  Douglas 
County  (1900)  60  Neb.  642,  52  L.R.A. 
123,  83  N.  W.  924. 

New  Jersey.  —  State,  Nevin,  Pros- 
ecutor, V.  Krollman  (1876)  38  N.  J. 
L.   574. 

North  Carolina.  —  United  Brethren 
V.  Forsyth  County  (1894)  115  N.  C. 
489,  20  S.  E.  626. 

Ohio.  —  Matlack  v.  Jones  (1858) 
2  Disney,  2. 

Washington.  —  Foley  v.  Oberlin 
Cong.  Church  (1912)  67  Wash.  280, 
121   Pac.  65. 
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West  Virginia.  —  State  v.  Kittle 
(1921)  87  W.  Va.  526,  105  S.  E.  775. 

Wisconsin.  —  United  States  Nat. 
Bank  v.  Poor  Handmaids  (1912)  148 
Wis.  613,  135  N.  W.  121. 

In  Pennsylvania  it  has  been  held, 
however,  under  a  constitutional  pro- 
vision that  actual  places  of  religious 
worship  and  institutions  of  purely 
public  charity  may  be  exempted  by 
law  from  taxation,  that,  inasmuch  as 
it  has  been  the  custom  in  that  state  to 
abstain  from  the  taxation  of  property 
held  for  charitable  and  religious 
purposes,  an  intention  by  the  legis- 
lature to  tax  such  property  will 
not  be  presumed  in  the  absence  of 
express  language  clearly  showing 
that  such  taxation  was  intended. 
Mattern  v.  Canevin  (1906)  213  Pa. 
588,  63  Atl.  131,  wherein  the  court 
held  that  a  church  was  not  taxable 
for  a  mortgage  which  it  held  for 
religious  and  charitable  purposes 
under  the  Act  of  June  8,  1891, 
although  not  expressly  exempted 
therefrom. 

b.   Camp'tneeting  society. 

Under  a  statute  exempting  from 
taxation  "all  church  property  actually 
and  exclusively  used  for  public 
worship,  when  the  land  (to  be  of 
reasonable  size  for  the  location  of 
the  church  building)  is  owned  by  the 
congregation,''  it  has  been  held  that 
the  grounds  of  a  camp-meeting 
association  on  which  individuals  have 
erected  cottages,  and  on  which  a 
boarding  and  lodging  hall  has  been 
erected  where  a  charge  is  made  for 
accommodation,  is  not  exempt,  though 
the  money  received  is  used  in  paying 
the  necessary  expenses  of  the  meeting. 
People  ex  rel.  Breymeyer  v.  Watseka 
Camp  Meeting  Asso.  (1896)  160  111. 
576,  43  N.  E.  716.  And  a  camp- 
meeting  association  organized  as  a 
corporation  "not  for  pecuniary  profit" 
cannot  obtain  the  benefit  of  an 
exemption  under  the  foregoing  statute, 
as  the  property  of  the  association  is 
not  "owned  by  the  congregation" 
within  the  meaning  of  the  statute. 
Ibid. 

In  Pennsylvania,  under  a  statute 
providing   that   "all   churches,   meet- 


inghouses, or  other  regular  places  of 
stated  worship,  with  the  grounds 
thereto  annexed  necessary  for  the 
occupancy  and  enjoyment  of  the 
same,"  shall  be  exempted  from  all 
and  every  tax,  "provided,  that  all 
property,  real  or  personal,  other  than 
that  which  is  in  actual  use  and 
occupation  for  the  purposes  aforesaid, 
and  from  which  any  income  or 
revenue  is  derived,  shall  be  subject 
to  taxation,"  it  has  been  held  that 
camp-meeting  grounds  which  are  of 
no  greater  area  than  is  necessary  for 
the  occupation  and  enjoyment  of  the 
association  are  exempt  from  taxation, 
although  sufficient  income  is  derived 
from  the  leasing  of  various  lots 
for  cottages,  and  a  boarding  house, 
to  pay  dividends  to  the  stockholders. 
York  County  v.  Summit  Grove  Camp 
Meeting  Asso.  (1880)  1  Kulp  (Pa.) 
49, 

Where  the  statute  incorporating  a 
camp-meeting  association  "for  such 
religious,  moral,  charitable,  and 
benevolent  purposes  as  said  corpora- 
tion may  from  time  to  time  designate," 
authorizes  it  to  hold  real  and  personal 
property  "for  the  purposes  of  said 
corporation,  to  an  amount  not  exceed- 
ing $10,000,"  which  shall  be  exempt 
from  taxation,  a  stock  of  groceries 
kept  for  sale  by  the  association  is  not 
exempt  from  taxation.  Alton  Bay 
Campmeeting  Asso.  v.  Alton  (1898)  69 
N.  H.  311,  45  Atl.  95. 

0.  Church, 

1.  Chapel, 

A  chapel  erected  by  a  church  at  a 
cemetery  for  religious  services  at 
interments,  and  the  land  appurtenant 
thereto,  are  not  exempt  as  a  "build- 
ing for  public  worship  and  the 
several  lots  whereon  such  building 
is  situated."  Trinity  Church  v.  New 
York  (1854)  10  How.  Pr.  (N.  Y.)  138, 
wherein  the  court  said:  "By  the 
words  of  the  statute,  it  will  be 
observed  that  the  lots  forming  the 
situation  of  the  church  are  exempted 
as,  and  solely  because  they  are,  an 
appurtenance  to  the  building;  where- 
as, by  the  interpretation  contended 
for  by  counsel,  the  building  in  the 
present  case,  called  a  chapel,  is  sought 
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to  be  exempted^  although,  like  the 
keeper's  lodge,  a  mere  appurtenance 
to  the  lots  which  form  the  cemetery. 
The  argument,  while  it  admits  that 
the  cemetery,  as  a  principal,  is  not 
exempt,  virtually  asserts  that  the 
cemetery  chapel,  the  mere  incident, 
is  exempt,  and  by  force  of  its  exemp- 
tion carries  with  it  the  cemetery  also. 
Such  a  mode  of  reasoning,  as  it 
seems  to  me,  is  unsound  in  itself,  and 
clearly  at  variance,  also,  with  the 
policy  of  the  statute." 

A  chapel  erected  on  lands  owned  by 
sisters  of  charity,  the  remainder  of 
t\ke  tract  being  used  as  a  boarding 
house,  is  exempt  from  taxation  as  a 
building  erected  and  used  for  religious 
worship.  Sisters  of  Peace  v.  West- 
ervelt  (1900)  64  N.  J.  L.  510,  45  Atl. 
788,  affirmed  in  (1901)  65  N.  J.  L. 
685,  48  Atl.  989. 

But  an  exemption  of  buildings  used 
exclusively  for  religious  worship  does 
not  extend  to  a  chapel  used  in  part 
for  religious  worship,  and  in  part 
as  the  residence  of  sisters  of  mercy 
serving  as  teachers  in  a  free 
parochial  'school.  Re  Pawtucket 
(1902)  24  R.  I.  86,  52  Atl.  679. 
Compare  People  ex  rel.  Church  of  St- 
Mary  v.  Feitner  (1901)  168  N.  Y.  494, 
61  N.  E.  762,  set  out  infra,  II.  c,  9. 

As  to  a  chapel  in  a  building  used 
as  the  residence  of  a  clergyman,  see 
St.  Joseph's  Church  v.  Assessors  of 
Taxes  (1878)  12  R.  I.  19,  34  Am.  Rep. 
597,  cited  in  13  A.L.R.  1198. 

2.  Church   building. 

An  exemption  of  all  church  property 
actually  and  exclusively  used  for 
public  worship,  where  the  land  is 
owned  by  the  congregation,  has  been 
held  not  to  extend  to  a  church 
building  owned  by  a  private  indi- 
vidual. People  ex  rel.  Swigert  v.  An- 
derson (1886-)  117  111.  50,  7  N.  E.  625; 
People  ex  rel.  Pavey  v.  Ryan  (1891) 
138  111.  263,  27  N.  E.  1095.  In  the  two 
foregoing  cases  it  was  also  held  that 
not  only  must  the  church  building 
be  ovmed  by  the  religious  society,  but 
it  must  be  used  exclusively  for 
religious  purposes.  Compare  infra, 
II.  c,  11. 

And  where  a  church  is  in  possession 


under  a  contract  of  purchase,  no 
deed  having  been  executed  to  it,  the 
property  is  not  exempt  as  property 
"owned  by  the  congregation."  People 
ex  rel.  McCullough  v.  Logan  Square 
Presby.  Church  (1911)  249  111.  9,  94 
N.  E.  155. 

In  Havens  v.  Alameda  County 
(1916)  30  Cal.  App.  206,  157  Pac.  821, 
a  similar  holding  was  made  under  a 
constitutional  provision  that  "all 
buildings,  and  so  much  of  the  real 
property  on  which  they  are  situated 
as  may  be  required  for  the  convenient 
use  and  occupation  of  said  buildings 
when  the  same  are  used  solely  and 
exclusively  for  religious  worship, 
shall  be  free  from  taxation,  provided 
that  no  building  so  used  which  may 
be  rented  for  religious  purposes  and 
rent  received  by  the  owner  therefor 
shall  be  exempt  from  taxation." 
It  appeared  that  a  religious  society 
used  and  occupied  a  building  ex- 
clusively for  religious  purposes  un- 
der an  executory  contract,  of  sale 
which  provided  that  "the  party  of 
the  first  part  (the  church)  is  to  have 
full  and  exclusive  possession  and 
enjoyment  of  all  of  the  above- 
described  real  property  and  premises 
up  to  and  until  the  1st  day  of  April, 
1912,  .  .  .  without  paying  any  rent 
or  charge  therefor  except  as  herein 
provided,  and  that  said  party  of  the 
first  part,  in  consideration  thereof, 
and  of  the  covenants  and  agreements 
on  the  part  of  the  said  party  of  the 
second  part  herein  contained,  does 
hereby  agree  to  pay  to  said  party  of 
the  second  part,  his  heirs  and  assigns, 
on  the  Ist  day  of  April,  1912,  interest 
at  the  rate  of  4  per  cent  per 
annum  on  all  of  the  aforesaid  pay- 
ments, from  the  date  when  the  same 
are  made  to  the  31st  day  of  March, 
1912."  The  society  was  held  to  be 
liable  for  taxes  on  the  ground  that 
the  relation  of  landlord  and  tenant 
existed  under  the  contract,  the  court 
saying:  "It  will  be  conceded  that  it 
is  the  rule  generally  that  an  executory 
contract  of  purchase  and  sale  does 
not  have  the  effect  of  diverting 
the  legal  title  to  the  property  which 
may  be  the  subject  of  the  contract 
from  the  vendor,  and  transferring  it 
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to  the  vendee.  Under  such  a  contract 
the  vendee  acquires  only  an  equitable 
title  to  the  property,  and  consequently 
is  not  entitled  as  a  matter  of 
right  to  the  possession  of  the  prop- 
erty. .  .  .  The  right  of  possession' 
remains  in  the  vendor  pending  per- 
formance of  the  contract,  unless  it  be 
expressly  or  impliedly  provided  that 
the  vendee  shall  have  possession. 
.  .  .  And  where  the  contract  so 
provides,  the  vendee  is  entitled  to  the 
beneficial  use  of  the  property,  and 
therefore,  even  though  his  title 
be  only  equitable,  it  carries  some  of 
the  incidents  of  an  absolute  owner- 
ship, such  as  personal  occupation 
and  the  right  of  leasing  the  property 
to  others.  .  .  .  While  the  contract 
in  controversy  here  does  not  expressly 
give  the  plaintiffs^  assignor  the  right 
to  the  possession,  use,  and  occupation 
of  the  property  pending  the  perform- 
ance of  the  contract,  nevertheless 
the  granting  of  that  right  may  be 
fairly  inferred  from  that  clause  of 
the  contract  which  provides  that  the 
church  shall  retain  the  possession, 
etc.,  without  paying  rent,  save'  in 
the  form  of  interest  upon  the 
paid-up  instalments  of  the  purchase 
price.  This  clause  of  the  contract 
compels  the  conclusion,  we  think, 
that  it  was  the  intent  of  the  parties 
that,  pending  performance,  the  ven- 
dees were  to  have  the  possession  and 
beneficial  ownership  of  the  property 
with  all  of  the  incidents  ordinarily 
appertaining  thereto.  Consequently 
it  must  be  held  that  the  church's  use 
and  occupation  of  the  property  were 
in  eifect  those  of  a  tenant;  and  it  is 
idle  to  argue  that  the  interest  which 
thft  church  was  required  to  pay 
upon  the  paid-up  instalments  of  the 
purchase  price  cannot  be  considered 
as  rent.  Such  interest  was  to  be 
paid  as  a  return  or  compensation  for 
the  use  of  the  property,  and  was 
therefore  rent  in  the  broad  legal  sense 
of  the  term.  .  .  .  For  the  reasons 
stated  we  are  of  the  opinion  that  the 
contractual  relation  of  the  church  and 
the  vendee  was  at  the  time  of  the 
assessment,  and  at  all  times  subse- 
quent thereto,  to  all  intents  and 
purposes,  that  of  landlord  and  tenant. 


Consequently  the  property  in  question 
was     not     exempt    from     taxation." 

A  corporation  organized  for  the 
purpose  of  making  navigation  more 
safe  for  vessels  sailing  to  and  from 
a  certain  port,  and  of  relieving  the 
necessities  of  members  and  their 
families,  which  was  subsequently 
authorized  by  statute  to  accept  a 
legacy  given  for  the  purpose  of  erect- 
ing a  chapel,  has  been  held  not  to  be 
within  a  statute  exempting  from 
taxation  "houses  of  religious  worship 
owned  by  a  religious  society,  or  held 
in  trust  for  the  use  of  religious 
organizations,''  and  a  building  owned 
by  such  a  corporation,  and  used 
exclusively  for  the  purpose  of  reli- 
gious worship,  was  held  not  to  be 
exempt.  Salem  Marine  Soc.  v.  Salem 
(1892)  155  Mass.  829,  29  N.  E.  584. 

In  the  majority  of  cases  involving 
church  buildings,  the  exemption  has 
been  made  to  depend  on  the  use  of  the 
property.  What  constitutes  a  build- 
ing used  exclusively  for  "public 
worship"  was  stated  in  Re  Walker 
(1902)  200  111.  566,  66  N.  E.  1.44,  as 
follows:  "Every  church  buildinsr 
which  has  been  constructed  for,  or 
is  to  be  devoted  to  the  purpose  of, 
providing  a  room  or  place  in  which 
the  congregation  of  the  church,  and 
other  persons  who  may  desire  to 
attend,  may  assemble  for  the  purpose 
of  engaging  in  those  devotional  exer- 
cises which  are  properly  known  as 
'religious  worship,'  should,  if  in  no 
part  devoted  to  secular  uses,  be 
regarded  as  exclusively  devoted  to 
public  worship,  and,  together  with 
the  land,  or  lot,  of  sufficient  isize  for 
the  location  of  the  building,  be  deemed 
exempt  from  taxation,  though  such 
church  building  should  also  contain 
such  adjuncts  to  the  audience  rooms, 
or  place  for  the  assembling  of  the 
congregation,  as  rooms  for  the  safe- 
keeping of  the  outer  coats,  wraps, 
umbrellas,  etc.,  of  the  persons  who 
are  to  participate  in  the  religious 
exercises  of  worship,  or  rooms  re- 
quired in  order  to  secure  the  comfort 
of  such  persons  composing  such 
worshipping  congregation,  or  a  study 
room  for  the  use  of  the  pastor  in  the 
preparation  of  his  sermons,  or  rooms 
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for  Sunday  schools,  or  for  tb« 
suborganizations  of  the  church,  or 
other  purposes  wholly  nonsecular, 
and  as  aids  to  general  religious  de- 
signs of  the  congregation,  provided 
the  title  to  the  exempted  property  is 
in  the  church  organization/'  In  that 
case  the  cpurt  held  that  a  building, 
separate  from  the  main  church  build- 
ing, used  for  Sunday  school  purposes 
and  for  social  gatherings  of  the 
congregation,  and  for  such  meetings 
as  could  not  be  held  in  the  main 
church  building,  was  not  a  building 
used  exclusively  for  public  worship. 

An  exemption  from  taxation  of 
^'houses  of  religious  worship"  is 
generally  held  to  extend  only  to  such 
parts  of  a  church  building  as  are 
used  for  religious  purposes,  and  does 
not  include  those  parts  of  the  church 
building  that  are  used  for  other 
purposes,  though  under  the  same 
roof.  South  Gong.  Meetinghouse  v. 
Lowell  (1840)  1  Met.  (Mass.)  588 
(wherein  the  court  held  that,  where 
one  story  of  a  church  was  used  for 
stores,  that  particular  part  of  the 
church  was  not  exempt  from  taxa- 
tion); Chapel  of  Good  Shepherd  v. 
Boston  (1876)  120  Mass.  212  (wherein 
the  court  held  that  where  rooms 
over  a  chapel  were  let  as  a  lodging 
house,  for  rent,  the  same  were 
taxable). 

In  First  M.  E.  Church  v.  Chicago 
(1861)  26  IlL  482,  it  was  held  that 
where  a  church  erects  a  four-story 
building,  the  upper  two  stories  being 
used  for  religious  worship,  and  the 
lower  two  stories  for  stores  and 
offices,  the  rents  for  which  are  used 
for  church  purposes,  the  lower  two 
stories  are  taxable.  The  court  said: 
''The  meaning  of  this  law  is,  as  applied 
to  religious  buildings  and  furniture, 
that  they  must  be  used  directly 
for  sacred,  and  not  for  secular 
purposes.  It  is  not  enough  that  the 
profits  or  income  of  the  secular  uses 
are  to  be  applied  to  sacred  purposes." 

A  two-story  building,  the  upper 
floor  of  which  is  used  for  conducting 
religious  services  and  the  first  floor 
as  the  residence  of  the  janitor,  and 
for  bathtubs  and  swimming  pools 
for  persons  of  the  Hebrew  race,  is  not 


exempt  as  a  building  used  exclusively 
for  public  worship.  Kol  Israel 
Anschi  Poland  Congregation  v.  New 
York  (1889)  52  Hun,  507,  6  N.  Y. 
Supp.  608. 

But  it  has  been  held  that,  where  the 
exemption  is  of  "all  churches,  church 
property  used  for  religious  purposes, 
and  houses  of  worship,''  the  test  as 
to  exemption  is  the  primary  use  to 
which  the  property  is  put.  Applying 
that  test,  if  a  building  is  primarily — 
that  is,  principally  and  generally — 
used  for  religious  purposes,  it  does 
not  lose  its  character  as  a  religious 
building  because  some  part  of  it  is 
incidentally  used  for  some  secular  pur- 
pose connected  with  the  church ;  as  if, 
in  the  church  building,  a  room  should 
be  used  for  business  meetings  of  the 
corporation,  or  as  a  lodging  room  for 
a  sexton  or  some  person  employed 
about  the  church  building;  and  it 
would  not  possess  the  character  nec- 
essary to  exempt  it  merely  because 
some  part  of  it  should  be  used  for 
religious  purposes,  while  its  primary 
and  chief  use  was  for  secular  pur- 
poses. Ramsey  County  v.  Church  of 
Good  Shepherd  (1891)  45  Miniu  229, 
11  L.R.A.  175,  47  N.  W.  783. 

Where  all  of  a  three-story  church 
building  was  used  exclusively  for 
church  purposes  except  four  rooms 
on  the  top  floor,  which  were  occupied 
by  the  janitor  of  the  church,  it  was 
held  that  the  property  was  exempt  as 
used  exclusively  for  public  worship. 
Shaaria  Berocho  v.  New  York  (1892) 
28  Jones  &  S.  479,  18  N.  Y.  Supp. 
792. 

As  to  a  church  building  used  in 
part  for  the  residence  of  the  clergy- 
man, see  Northampton  County  v. 
St.  Peter's  Church  (1874)  5  Pa,  Co.  Ct. 
416,  set  out  in  13  A.L.R.  1202.  See 
also  infra,  II.  c,  3. 

So,  in  Byington  v.  Wood  (1861)  12 
Iowa,  479,  it  was  held  that  as  the 
property  in  question  did  not  exceed 
3  acres  in  extent,  was  devoted  solely 
to  the  appropriate  objects  of  the 
church,  and  was  not  leased  with  a 
view  to  pecuniary  profit,  it  was  ex- 
empt. 

In  Rhode  Island  an  exemption  of 
"buildings    for   free   public    schools, 
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buildings  for  religious  worship,  and 
the  land  upon  which  they  stand  and 
immediately  surrounding  the  same  to 
an  exteht  not  exceeding  1  acre,  so  far 
as  said  buildings  and  land  are  oc- 
cupied and  used  exclusively  for  reli- 
gious or  educational  purposes,"  has 
been  held  to  extend  to  a  church  build- 
ing the  basement  of  which  was  used 
for  educational  purposes,  no  income 
being  derived  therefrom,  when  not  re- 
quired for  religious  purposes.  St. 
Mary's  Church  v.  Tripp  (1883)  14 
R.  1.  307. 

Where  use  is  the  test  of  exemption, 
it  has  been  held  that  the  exemption 
exists  only  so  long  as  the  use  of  prem- 
ises for  church  purposes  continues, 
and  that,  when  a  church  building 
ceases  to  be  used  for  church  pur- 
poses, the  exemption  ceases.  Old 
South  Soc.  V.  Boston  (1879)  127  Mass. 
378;  Black  v.  Brooklyn  (1889)  51  Hun, 
581,  4  N.  Y.  Supp.  78 ;  Moore  v.  Taylor 
(1874)  147  Pa.  481,  23  Atl.  768. 

In  the  Canadian  case  of  St.  John 
V.  Board  of  Valuators  (1915)  43  N.  B. 
369,  the  court  said  that  ''buildings 
used  exclusively  as  places  of  worship, 
and  sites,  with  grounds  surrounding 
the  same,  upon  which  no  other  build- 
ings are  erected,  in  the  city  of  St. 
John,  are  within  the  meaning  of  sub- 
sec.  12  of  §  3  of  the  General  Rates 
and  Taxes  Act,  and  are  not  to  be  in- 
cluded in  the  valuation  made  by  the 
valuators." 

3.  Clergy  house. 

An  exemption  of  the  real  property 
of  a  corporation  or  association  or- 
ganized exclusively  for  religious, 
Bible,  tract,  charitable,  benevolent, 
missionary,  or  two  or  more  of  such 
purposes,  and  used  exclusively  for 
carrying  out  thereupon  one  or  more 
of  such  purposes,  extends  to  a  clergy 
house  connected  with  a  church,  the 
first  floor  of  which  is  used  for  Sunday 
school  and  other  religious  services, 
and  is  connected  with  the  church  so 
that  it  can  be  used  as  a  part  of  its 
seating  capacity,  and  in  which  are 
located  the  choir  room  and  the  vestry ; 
the  second  floor  of  which  is  used  as 
a  men's  guild,  containing  a  reading 
room  and  library;  the  fourth  floor  for 


sleeping  and  living  rooms  for  the  cu- 
rate; and  the  fifth  floor  by  the  engi- 
neer having  charge  of  heating  the 
church  buildings.  People  ex  rel. 
Church  of  St.  Mary  v.  Feitner  (1901) 
168  N.  Y.  494,  61  N.  E.  762,  modifying 
(1901)  63  App.  Div.  181,  71  N.  Y. 
Supp.  257.  See  also  St.  Paul's  Church 
V.  Concord  (1910)  75  N,  H.  420,  27 
L.R.A.(N.S.)  910,  75  Atl.  531,  Ann. 
Cas.  1912A,  350,  set  out  infra,  II.  c,  10. 
But  the  opposite  conclusion  was 
reached  in  Philadelphia  v.  St.  Eliza- 
beth's Church  (1911)  45  Pa.  Super. 
Ct.  363,  wherein  it  appeared  that  the 
upper  two  floors  of  a  clergy  house 
were  used  exclusively  for  the  resi- 
dence of  the  rector  and  his  family,  and 
the  lower  floor  for  the  parish  offices. 
The  court  said:  "By  a  plot  or  plan 
attached  to  the  case  stated  and  agreed 
to  be  correct,  it  clearly  appears  that 
there  is  a  complete  church  edifice 
erected  upon  the  defendant's  lot,  and 
that  it  has  a  public  entrance  from  a 
public  street.  At  one  side  of  the 
church  is  erected  the  clergy  house 
upon  which  the  taxes  in  question  were 
assessed  and  levied.  This  house  is  a 
complete  residence.  It  is  three  sto- 
ries high,  and  has  the  ordinary  base- 
ment, rooms,  and  conveniences  of  a 
modern  house.  It  stands  against  one 
side  of  the  church  edifice,  but  the  two 
buildings  are  separated  by  a  wall  13 
inches  thick  and  admitted  to  be  of 
suflicient  strength  for  an  outside  wall 
for  either  of  the  buildings.  The  only 
connection  between  the  clergy  house 
and  church  is  a  door  through  said 
wall  in  the  basement,  fixing  a  passage- 
way from  one  basement  to  the  other, 
and  a  door  on  the  first  floor  through 
the  same  wall.  The  case  stated  con- 
cedes that  the  clergy  house  is  occu- 
pied by  the  rector  and  his  assistant 
as  a  part  of  the  compensation  paid 
for  their  services  to  the  corporation. 
Therefore  it  seems  clear  that  the  de- 
fendant corporation  does,  in  a  sense, 
receive  a  direct  benefit  and  income 
from  the  clergy  house.  The  defend- 
ant's counsel  contend  earnestly  that 
the  clergy  house  and  lot  on  which  it 
stands  are  exempt  from  taxation  under 
the  Act  of  May  14,  1874,.  P.  L.  158, 
because  it  is  combined  with  and  at- 
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tached  to  the  church  edifice,  and  com- 
municates with  it  by  means  of  the  two 
doors  above  mentioned,  one  of  which 
frequently  serves  as  a  public  entrance 
to  the  wholly  public  part  of  the 
church,  and  contains  the  rector's 
study,  and  the  parish  offices  where  the 
business  of  the  parish  is  conducted 
and  where  the  governing  body  of  the 
church  meets  to  transact  the  business 
of  the  parish/'  See  also  Re  Walker 
(1902)  200  111.  566,  66  N.  E.  144,  set 
out  supra,  II.  c,  2. 

4,  Endoicment  or  funds. 

Funds  lent  out  at  interest  by  a  re- 
ligious society,  the  interest  being 
devoted  exclusively  to  religious  pur- 
poses, are  included  in  an  exemption  of 
"such  property  as  may  be  set  apart  for 
and  appropriated  to  the  exercise  of 
divine  worship  or  the  propagation  of 
the  Gospel,  .  .  .  the  same  being 
the  property  of  any  religious  denomi- 
nation or  society:  Provided,  that  any 
such  property  is  used  exclusively  for 
religious  .  .  .  purposes."  United 
Brethren  v.  Forsyth  County  (1894) 
115  N.  C.  489,  20  S.  E.  626. 

It  has  been  held  that  funds  of  a 
church  society  invested  in  interest- 
bearing  securities,  the  proceeds  of 
which  are  applied  to  religious  pur- 
poses, are  not  exempt  from  taxation 
under  a  statute  providing  that  ''all 
property,  real  or  personal,  belonging 
to  any  association  or  incorporated 
company,  which  is  now  by  law  exempt 
from  taxation,  other  than  that  which 
is  in  the  actual  use  and  occupation 
of  such  association  or  incorporated 
company,  and  from  which  an  income 
or  revenue  is  derived  by  the  owners 
thereof,  shall  hereafter  be  subject  to 
taxation  in  the  same  manner  and  for 
the  same  purposes  as  other  property 
is  now  by  law  taxable."  Presbyterian 
Church  V.  Montgomery  County  (1858) 
3  Grant,  Cas.  (Pa-)  245. 

Likewise,  in  Com.  v.  Thomas  (1904) 
119  Ky.  208,  6  L.R.A.(N.S.)  320,  83 
S.  W.  572,  it  was  held  that  a  fund,  the 
interest  of  which  was  to  be  used  "in 
the  advancement  of  the  principles  of 
primitive  Christianity  as  taught  by 
the  Christian  Church,"  was  not  ex- 
empt from  taxation,  the  court  saying : 


"Construing  §§  5,  189,  and  170  of  the 
Constitution  in  pari  materia,  we  are 
irresistibly  forced  to  the  conclusion 
that  'places  actually  used  for  religious 
worship,  with  the  grounds  attached" 
thereto  and  used  and  appurtenant  to 
the  house  of  worship,  not  exceeding 
one  half  acre  in  cities  or  towns,  and 
not  exceeding  2  acres  in  the  country, 
.  .  .  all  parsonages  or  residences 
owned  by  any  religious  society,  and 
occupied  as  a  home,  and  for  no  other 
purpose,  by  the  minister  of  any  re- 
ligion, with  not  exceeding  one  half 
acre  of  ground  in  towns  and  cities, 
and  2  acres  of  ground  in  the  country 
appurtenant  thereto,'  constitute  all 
church  property  which  it  is  the  pur- 
pose of  that  instrument  to  relieve 
from  the  burdens  of  taxation.*' 

A  statutory  provision  that  "all  lands 
heretofore  granted  by  this  common- 
wealth to  any  religious,  literary,  or 
eleemosynary  corporation,  or  society, 
shall  be  free  from  taxation  while  the 
same  continues  to  be  owned  by  such 
corporation  or  society,"  has  been  held 
not  to  exempt  the  proceeds  of  the  sale 
of  the  land,  although  the  interest 
received  therefrom  was  devoted  to  re- 
ligious purposes.  Gorham  v.  Ministe- 
rial Fund  (1912)  109  Me.  22,  82  Atl. 
290. 

Where  the  interest  of  a  ministerial 
fund  is  used  to  pay  the  minister's 
salary,  the  fund  is  not  exempt,  and 
the  tax  should  be  assessed  against  the 
legal  holders.  Ministerial  Fund  v. 
Gloucester  -(1837)  19  Pick.  (Mass.) 
542. 

In  New  Jersey  the  statute  exempts 
"buildings  erected  and  used  for  re- 
ligious worship,  and  the  land  whereon 
the  same  are  situate,  necessary  to 
the  fair  use  and  enjoyment  thereof, 
not  exceeding  5  acres  for  each  one," 
and  also  "the  endowment  or  fund  of 
any  religious  society."  See  State, 
First  Reformed  Dutch  Church,  Prose- 
cutor, V.  Lyon  (1867)  32  N.  J.  L.  360. 
The  term  "endowment  or  fund"  in  the 
statute  is  construed  not  to  extend  to 
real  estate.  Ibid.  See  also  State, 
Nevin,  Prosecutor,  v.  Kroolman  (1876) 
38  N.  J.  L.  323,  affirmed  in  (1876)  38 
N.  J.  L.  574,  wherein  the  court  held 
that    lands    situate    apart    from    the 
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church  edifice,  not  necessary  to  the 
fair  use  and  enjoyment  thereof,  were 
not  exempt  as  "endowment  or  fund." 
But  a  mortgage  given  to  a  church 
society  for  the  purpose  of  applying 
the  income  to  the  payment  of  the  min- 
ister's salary  is  exempt  as  an  "en- 
dowment or  fund."  State,  First 
Presby.  Church,  Prosecutors,  v,  Sil- 
verthorn  (1889)  52  N.  J,  L.  73,  19  Atl. 
124. 

5.    Land   adjacent   to   church   "building. 

An  exemption  of  "houses  of  reli- 
gious worship"  includes,  as  an  incident 
thereto,  land  around  it  reasonably  nec- 
essary for  convenient  ingress  and 
egress,  light,  air,  or  appropriate  and 
decent  ornament.  All  Saints  Parish 
V.  Brookline  (1901)  178  Mass.  404,  52 
L.R.A.  778,  59  N.  E.  1003;  Watterson 
V.  Halliday  (1907)  15  Ohio  Dec.  281. 

In  the  case  first  cited,  wherein  it 
appeared  that  a  small  wooden  church 
was  erected  on  one  end  of  a  lot  con- 
taining about  40,000  square  feet,  it 
was  held  that  an  assessment  of  20,000 
square  feet,  as  in  excess  of  the  land 
reasonably  necessary  for  convenient 
ingress  and  egress,  light,  air,  or  ap- 
propriate and  decent  ornament,  was 
not  erroneous. 

Under  a  statute  (British  Columbia 
Stat  1911,  subsec.  1,  §  228,  chap. 
170)  exempting  "every  building  and 
the  site  thereof  set  apart  and  in  use 
for  the  public  worship  of  God,"  a  par- 
cel of  land  adjacent  to  the  church, 
reasonably  necessary  to  the  enjoyment 
of  light,  air,  and  access,  has  been  held 
to  be  exempt.  Victoria  v.  Church 
of  Our  Lord  (1915)  22  B.  C.  174,  9 
West.  Week.  Rep.  173,  32  West.  L.  R. 
330,  25  D.  L.  R.  617,  wherein  the  court 
said:  "It  is  admitted  that  for  some 
years  there  has  been  erected  on  this 
land  a  church  that  was  'set  apart  and 
in  use  for  the  public  worship  of  God,' 
and  also  a  building  used  as  a  Sunday 
school  house,  and  which  was  only  for 
the  purpose  of  holding  Sunday  school 
therein  on  Sunday,  and  that  such  Sun- 
day school,  when  held,  commenced  and 
closed  with  prayer.  I  think  both  these 
buildings  come  within  the  intent  and 
meaning  of  the  exemption  clause  above 
referred   to.     The   question  then  re- 


mains whether  all  the  land  sjiould  ob- 
tain the  benefit  of  the  exemption,  or 
only  the  portion  upon  which  the 
buildings  are  actually  situated.  I 
find  that,  according  to  the  plan  pro- 
duced, the  buildings  occupied  ap- 
proximately seven  eighths  of  the 
land,  and  the  balance  I  consider 
is  only  sufficient  for  the  proper  use 
of  the  church  and  Sunday  school, 
in  affording  reasonable  light,  air,  and 
access.  While  it  is  true  that  exemp- 
tions from  taxation  are  construed 
strictly,  still  I  think  the  proper  con- 
struction to  be  placed  upon  the  stat- 
ute is  that  not  only  the  land  upon 
whicli  the  buildings  are  actually  situ- 
ate, but  such  adjoining  property  with- 
in reasonable  limits,  is  to  be  exempt; 
in  other  words,  that  this  property  is 
a  'site,'  intended  to  be  relieved  from 
taxation." 

Likewise,  land  belonging  to  a  church 
used  as  an  actual  place  of  religious 
worship,  and  necessary  for  the  proper 
occupancy,  use,  and  enjoyment  of  its 
houses  and  grounds,  and  used  exclu- 
sively for  public  worship,  has  been 
held  to  be  exempt  under  a  statute  ex- 
empting houses  used  exclusively  for 
public  worship,  and  the  grounds  at- 
tached to  such  buildings,  necessary 
for  the  proper  occupancy,  use,  and 
enjoyment  of  the  same,  and  not  leased 
or  otherwise  used  with  a  view  of  . 
profit,  etc.  State  v.  Methodist  Epis- 
copal Church,  South  (1914)  —  Tex. 
Civ.  App.  — ,  163  S.  W,  628. 

But  an  exemption  of  all  ."places 
actually  used  for  religious  worship, 
with  the  grounds  attached  thereto  and 
used  and  appurtenant  to  the  house  of 
worship,"  does  not  include  a  building 
bought  for  the  purpose  of  preventing 
the  erection  of  additional  stories 
which  would  have  barred  the  light 
from  certain  windows  in  the  church, 
and  leased  to  raise  funds  to  pay  the 
purchase  price.  Calvary  Baptist 
Church  V.  Milliken  (1912)  148  Ky. 
580,  147  S.  W.  12. 

And  an  exemption  of  "all  .  .  • 
houses  used  exclusively  for  public 
worship  .  .  .  and  the  grounds  at- 
tached to  such  building  necessary 
for  the  proper  occupancy,  use,  and  en- 
joyment of  the  same,"  does  not  extend 
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to  a  vacant  lot  separated  from  the 
church  proper  by  an  alley.  Boston 
Soc.  V.  Boston  (1880)  129  Mass,  178; 
Hamilton  County  v.  Mannix  (1884)  9 
Ohio  Dec.  Reprint,  189,  11  Ohio  L.  J. 
184. 

Nor  does  an  exemption  of  places  of 
religious  worship  extend  to  vacant 
and  unimproved  lands  owned  by  a 
church,  adjacent  to  the  church  build- 
ing, which  are  not  used  for  any  pur- 
pose. Enuat  V.  McGuire  (1884)  86 
La.  Ann.  804,  51  Am.  Rep.  14. 

It  has  been  held  that  lots  adjacent 
to  a  church  building,  not  reasonably 
needed  for  the  convenient  enjoyment 
of  the  building  as  a  church,  and  leased 
for  other  purposes,  are  not  exempt 
from  taxation  under  a  statute  exempt- 
ing from  taxation  "church  buildings, 
and  grounds  actually  occupied  by  such 
buildings,"  together  with  "the  lands 
or  grounds  appurtenant  to  any  said 
house  or  building,  so  far  as  reasonably 
needed  and  actually  used  for  the  con- 
venient enjoyment  of  any  said  house 
or  building  for  its  legitimate  purpose 
and  no  other,"  but  providing  that  "if 
any  portion  of  any  said  building, 
house,  grounds,  or  cemetery,  so  in 
terms  excepted,  is  used  to  secure  a 
rent  or  income,  or  for  any  business 
purpose,  such  portion  of  the  same,  or 
a  sum  equal  in  value  to  such  portion, 
shall  be  taxed  against  the  owner  of 
said  building  or  grounds."  Gibbons 
V.  District  of  Columbia  (1885)  116 
U.  S.  404,  29  L.  ed.  680,  6  Sup.  Ct.  Rep. 
427,  wherein  the  court  said  that  lots 
not  occupied  by  the  church  building, 
and  not  actually  used  or  reasonably 
needed  for  the  convenient  enjoyment 
of  the  building,  are  taxable,  even  if 
not  leased  for  other  purposes. 

So,  it  has  been  held  that  a  lot  adja- 
cent to  a  church,  used  for  water- 
closets  for  members  of  the  church,  and 
which  also  contained  a  well,  somewhat 
distant  therefrom,  was  not  exempt  un- 
der a  constitutional  provision  exempt- 
ing from  taxation  "public  property 
used  exclusively  for  public  purposes; 
churches  used  as  such;  cemeteries 
used  exclusively  as  such;  libraries 
and  grounds  used  exclusively  for 
school  purposes;  and  buildings  and 
grounds  and  materials  used  exclusive- 


ly for  public  charity" — since  the  lot 
was  not  necessary  for  use  in  connec- 
tion with  the  church,  sewer  connec- 
tions and  city  water  being  available, 
and  it  not  being  necessary  that  the 
closets  should  be  placed  at  a  distance 
from  the  church  building.  Pulaski 
County  V.  First  Baptist  Church 
(1908)  86  Ark.  205,  110  S.  W.  1034. 

6,    Land    apart    from   church   InUlding. 

A  statutory  exemption  of  property 
of  religious  institutions  which  is  de- 
voted solely  to  the  appropriate  object 
of  the  institution  does  not  extend  to 
vacant,  unimproved  lands  belonging 
to  a  church,  situated  at  a  distance 
from  the  church  edifice.  Kirk  v.  St. 
Thomas's  Church  (1886)  70  Iowa,  287, 
30  N.  W.  569;  Watterson  v.  Halliday 
(1907)  77  Ohio  St.  150,  82  N.  E.  962, 
11  Ann.  Cas.  1096. 

That  rule  applies,  although  the 
lands  have  been  mortgaged  to  raise 
money  to  build  a  church  edifice  on 
other  lands,  and  it  is  intended  to  sell 
the  equity  of  redemption,  and  to  de- 
vote the  proceeds  to  the  same  object. 
Nugent  V.  Dilworth  (1895)  95  Iowa, 
49,  63  N.  W.  448. 

In  Central  Methodist  Church  v. 
Meridian  (1921)  —  Miss.  — ,  89  So. 
650,  a  suit  by  a  religious  society  to 
enjoin  the  collection  of  taxes  on  a 
parcel  of  vacant  land  not  appurtenant 
to  the  church  building  or  parsonage, 
the  decision  that  the  property  was 
not  exempt  was  upon  the  ground  that 
the  religious  society  could  not,  under 
the  statute,  lawfully  hold  such  prop- 
erty. The  court  said  that  a  religious 
society  cannot  be  heard  to  claim  an 
exemption  in  a  court  of  equity,  of 
property  which  it  holds  in  violation 
of  public  policy  and  the  laws  of  the 
land. 

7.   Land  occupied   5y   church  huilflitfff. 

In  most  jurisdictions  the  statutes 
specifically  exempt  the  land  on  which 
a  church  building  stands,  and,  even 
where  such  is  not  the  case,  it  has  been 
held  that  an  exemption  of  "houses  of 
religious  worship"  extends  to  the  land 
on  which  a  church  stands.  Trinity 
Church  V.  Boston  (1875)  118'  Mass. 
164. 

In  Michigan,  however,  it  has  been 
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held  that  an  exemption  of  "all  houses 
of  public  worship,"  while  it  extends 
to  the  church  building,  does  not  in- 
clude the  land  on  which  the  building 
stands.  Lefevre  v.  Detroit  (1853)  2 
Mich.  587. 

8.  Land  to  he  usedf  or  being  used,  for 
erection  of  church  building. 

It  is  generally  held  that  land  on 
which  it  is  the  intention  of  a  religious 
society  to  erect  a  church  building,  but 
on  which  no  work  of  construction  has 
been  commenced,  is  not  exempt  from 
taxation.  All  Saints  Parish  v.  Brook- 
line  (1901)  178  Mass.  404,  52  L.R.A. 
778,  59  N.  E.  1003 ;  Trinity  Church  v. 
New  York  (1854)  10  How.  Pr.  (N.  Y.) 
138;  Matlack  v.  Jones  (1858)  2  Dis- 
ney (Ohio)  2.  Compare  Louisville  v. 
Werne  (1904)  25  Ky.  L.  Rep.  2196,  80 
S.  W.  224.  And  see  also,  in  this  con- 
nection, the  annotation  in  2  A.L.R. 
545,  on  "Prospective  use  for  religious 
or  charitable  purpose  as  rendering 
property  exempt  from  taxation." 

Nor  is  a  vacant  lot  on  which  a 
church  is  intended  to  be  erected,  but 
on  which  no  construction  work  has 
been  commenced,  exempt  as  real  prop- 
erty "owned  by  any  religious  associa- 
tion, used  exclusively  for  the  purposes 
of  such  association,  and  necessary  for 
the  location  and  convenience  of  the 
buildings  of  such  association,  and  em- 
bracing the  same,  not  exceeding  10 
acres."  Green  Bay  &  M.  Canal  Co.  v. 
Outagamie  County  (1890)  76  Wis.  587, 
45  N.  W.  536. 

It  is  generally  held,  however,  that 
real  estate  held  by  a  religious  society, 
not  more  than  sufficient  in  extent  to 
meet  its  reasonable  requirements  in 
this  respect,  and  devoted  by  such  so- 
ciety in  good  faith  to  the  erection  of 
a  church  edifice,  on  which  the  work 
of  erection  already  commenced  is  be- 
ing prosecuted  without  unreasonable 
delay,  and  which  is  all  the  real  estate 
so  held,  is  entitled  to  exemption  as  a 
house  of  religious  worship.  Trinity 
Church  V.  Boston  (1875)  118  Mass. 
164;  St.  James  Church  v.  New  York 
(1886)  41  Hun  (N.  Y.)  309,  2  N.  Y.  S. 
R.  383;  Matlack  v.  Jones  (1858)  2 
Disney  (Ohio)  2.  See  also  Old  South 
Soc.  v.  Boston  (1879)  127  Mass.  378; 
Washington  Heights  M.  E.  Church  v. 


New  York  (1880)  20  Hun  (N.  Y.)  297. 
The  court,  in  Trinity  Church  v.  Bos- 
ton (Mass.) , supra,  said:  'The  stat- 
utes by  which  'houses  of  religious 
worship,*  'when  owned  by  a  religious 
society  or  held  in  trust  for  the  use 
of  religious  organizations,'  are  exemp- 
ted from  taxation,  have  been  uniformly 
assumed  or  construed  to  exempt  the 
land  upon  which  such  houses  are 
erected.  Gen.  Stat.  chap.  11,  §  5.  Stat. 
1865,  chap.  206.  .  .  .  The  purpose 
of  the  statute  is  to  relieve  such  organi- 
zations from  the  burden  of  taxation 
upon  property  devoted  to  public  uses. 
And  as  the  land  upon  which  the  build- 
ing stands  is  essential  to  the  existence 
of  the  structure,  it  is  fairly  to  be  pre- 
sumed that  it  was  the  intention  of  the 
legislature  to  include  it  in  the  pro- 
visions of  the  statute,  by  the  phrase 
'houses  of  religious  worship.*  It  is 
not  essential  that  the  property  thus 
exempt  should  be  actually  used,  or 
should  be  in  a  condition  to  be  actually 
used,  for  purposes  of  religious  wor- 
ship. Such  a  construction  would  ex- 
clude from  the  benefits  of  the  statute 
all  unfinished  houses  of  worship, 
and  all  which,  by  accident  or  want 
of  repair,  had  become  temporarily  un- 
fit for  use,  or  the  use  of  which  had 
for  any  reason  been  temporarily  sus- 
pended. The  occupation  for  religious 
purposes  which  the  statute  contem- 
plates does  not  require  the  actual  com- 
pletion of  the  structure.  And  such 
occupation  continues,  notwithstanding 
temporary  interruptions  in  its  use. 
By  a  clause  in  the  statute,  which  is 
part  of  the  same  sentence  which  se- 
cures this  exemption,  it  is  provided 
that  'portions  of  such  houses,  appro- 
priated for  purposes  other  than  re- 
ligious worship,  shall  be  taxed  at  the 
value  thereof  to  the  owners  of  the 
houses.*  And  this  would  seem  to  imply 
that  it  is  the  appropriation  of  the 
property,  or  any  part  of  it,  to  the 
sacred  uses  contemplated,  which  se- 
cures the  exemption." 

In  Pennsylvania  it  is  held  that  an 
exemption  of  all  churches,  meeting- 
houses, or  other  regular  places  of  wor- 
ship does  not  extend  to  a  structure 
which  is  being  erected  for  use  as  a 
church,  in  which  no  regular  services 
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are  being  conducted.  Erie  County 
V.  Bishop  (1877)  13  Phila.  (Pa.)  609, 
affirmed  in  Mullen  v.  Erie  County 
<1877)  85  Pa.  288,  27  Am.  Rep.  650. 
See  also  Moore  v.  Taylor  (1892)  147 
Pa.  481,  23  Atl.  768.  In  Erie  County 
V.  Bishop  (Pa.)  supra,  the  court 
said :  ''If  the  words  'all  churches  and 
meetinghouses'  stood  alone,  without 
the  immediately  following  expression, 
'or  other  regular  places  of  stated 
worship'  (by  which  they  are  clearly 
limited  and  qualified),  there  would 
be-  more  force  and  plausibility  in  the 
claim  for  exemption  here  urged.  The 
plain  meaning  and  intention  of  the 
act  is  that  buildings  to  be  exempted 
as  churches  and  meetinghouses  must 
be  such  only  as  are,  in  the  language 
of  the  law,  'regular  places  of  stated 
worship.'  A  mere  foundation,  or  part- 
ly erected  walls,  might,  by  a  forced 
construction,  be  called  an  unfinished 
church  or  meetinghouse,  but  cannot, 
by  any  construction,  be  made  a  'regu- 
lar place  of  stated  worship.'  It  is 
urged  that  the  language  of  the  pro- 
viso in  the  concluding  part  of  this 
section  shows  that  it  was  the  intention 
to  exempt  all  churches,  finished  or 
otherwise,  occupying  property  from 
which  no  income  or  revenue  is  de* 
rived;  in  other  words,  that  if  no  in- 
come or  revenue  is  derived  from  the 
property  in  question,  then  it  need  not 
appear  to  be  'in  actual  use  and  occu- 
pation;' but  while  this  leaves  that 
part  of  the  section  somewhat  vague 
as  to  what  precisely  was  meant,  yet 
it  does  not  mitigate  the  rigid  require- 
ment of  the  main,  leading,  descriptive 
clause,  which  evidently  intends  that 
only  such  churches  or  meetinghouses 
as  are  in  actual  use  as  regular  places 
of  stated  worship  are  to  be  exempted 
from  taxation.  It  follows  from  this 
that  the  setting  apart  of  land  for  a 
church  building,  the  ground  being 
owned  by  a  church  organization,  or, 
as  in  this  case,  vested  in  a  bishop,  and 
the  commencement  of  the  erection  of  a 
church  edifice,  are  not  sufficient,  un- 
der the  provisions  of  the  act  in  ques- 
tion, to  secure  exemption.  Before  that 
privilege  attaches,  the  building  must 
be  completed  and  in  actual  use  as  a 
regular  place  of  worship." 


p.  Mission  house. 

An  exemption  of  "the  real  property 
of  a  corporation  or  association  organ- 
ized exclusively  for  the  moral  or  men- 
tal improvement  of  men  or  women, 
or  for  religious,  Bible,  tract,  chari- 
table, benevolent,  missionary,  .  .  . 
or  for  two  or  more  such  purposes," 
extends  to  a  mission  house  adjoining 
a  church,  the  first  story  of  which  is 
used  daily  as  a  chapel  for  religious 
services,  with  rooms  used  for  consul- 
tation with  sisters  of  charity,  the 
second  story  of  which  is  also  used  as 
a  chapel;  the  third  story  for  the 
women's^  guild ;  the  fourth  story  for 
living  rooms  for  the  sisters;  and  the 
fifth  story  for  the  sisters'  kitchen. 
People  ex  rel.  Church  of  St.  Mary  v. 
Feitner  (1901)  168  N.  Y.  494.  61  N.  E. 
762,  modifying  (1901)  63  App.  Div. 
181,  71  N.  Y.  Supp.  257. 

lO.  Property  leased  hy  church. 

Land  held  by  a  religious  society  for 
speculative  purposes  and  for  sale  as 
building  lots,  a  part  of  which  is 
leased  out,  is  not  held  exclusively  for 
religious  purposes  so  as  to  be  exempt 
from  taxation.  United  Brethren  v. 
Forsyth  County  (1894)  115  N.  C.  489, 
20  S.  E.  626,  wherein  the  court  said: 
"The  rents  are  exempted  from  taxa- 
tion, but  not  the  house  and  lot.  The 
house  not  being  needed  for  religious, 
charitable,  or  educational  purposes, 
nor  used  for  a  church,  parsonage, 
school,  or  hospital,  the  corporation  is 
showing  business  judgment  in  rent- 
ing it  out.  But  the  act  of  assembly 
only  exempts  from  taxation  property 
which  is  used  for  the  specified  pur- 
poses, which,  in  this  case,  is  the  rent. 
The  legislature  can  exempt  property 
whose  rental  is  so  applied,  but  so  far 
it  has  only  granted  exemption  to  prop- 
erty rented  out  when  the  rental  is 
'applied  exclusively  to  the  support  of 
the  Gospel.'  'Expressio  unius,  exclu- 
sio  alterius.'  The  house  and  lot 
would  be  equally  subject  to  taxation 
if  not  rented  out  and  unused.  It  is 
only  property  used  for  the  specified 
purposes  wjiich  is  exempt." 

An  exemption  of  "buildings  with 
the  land  they  actually  occupy,  law- 
fully owned  and  held  by  churches  or 
religious  bodies,  and  wholly  and  ex- 
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clusively  used  for  reli^fious  worship, 
or  for  the  residence  of  the  minister  of 
any  such  church  or  religious  body,  to- 
gether with  the  additional  adjacent 
land  reasonably  necessary  for  the  con- 
venient use  of  any  such  building," 
has  been  held  not  to  include  church 
property  leased  for  the  purpose  of  ob- 
taining revenue,  although  the  rents 
are  applied  exclusively  to  religious 
and  benevolent  purposes.  Davis  v. 
Salisbury  (1912)  161  N.  C.  56,  76  S. 
E.  687. 

And  an  exemption  of  property  used 
exclusively  for  religious  purposes 
does  not  extend  to  land  owned  by  a 
church  and  leased  by  it  for  secular 
purposes,  although  the  rent  is  being 
accumulated  to  be  applied  toward 
erecting  a  church  on  the  land  at  some 
future  time.  First  Christian  Church 
V.  Beatrice  (1894)  39  Neb.  432,  58  N. 
W.  166. 

Neither  does  a  statute  exempting 
from  taxation  every  building  erected 
for  religious  worship,  and  the  lands 
whereon  such  building  is  situate,  ex- 
empt buildings  erected  on  church 
property  and  leased  for  business  pur- 
poses. Orr  V.  Baker  (1853)  4  Ind. 
86. 

Nor  does  a  statute  exempting 
"places  actually  used  for  religious 
worship,  with  the  grounds  attached 
thereto  and  used  and  appurtenant  to 
the  house  of  worship,"  apply  to  a 
building  adjoining  a  church,  which 
was  bought  for  the  purpose  of  pre- 
venting the  obstruction  of  lights  from 
the  windows  on  one  side  of  the  church, 
and  leased  for  the  purpose  of  obtain- 
ing money  for  the  payment  of  the  pur- 
chase price.  Calvary  Baptist  Church 
V.  Milliken  (1912)  148  Ky.  680,  147 
5.  W.  12. 

Where  a  statute  exempts  churches, 
meetinghouses  and  regular  places  of 
stated  worship  in  actual  use  and  oc- 
cupation for  such  purposes,  and  pro- 
vides that  all  other  property  from 
which  any  income  or  revenue  shall  be 
derived  shall  be  taxable,  that  part  of 
a  church  building  which  is  leased  for 
school  purposes,  and  of  which  the  use 
for  church  purposes  is  not  exclusive, 
is  taxable.  Philadelphia  v.  Barber 
(1894)  160  Pa.  123,  28  Atl.  644. 


Likewise,  where  a  church  society 
commenced  the  erection  of  a  new  edi- 
fice, abandoned  the  use  of  its  former 
edifice  for  church  purposes,  and  leasedi 
it  for  a  postofiice,  it  was  held  that  no 
exemption  of  the  old  edifice  as  a  house 
of  religious  worship  existed.  Old 
South  Soc.  v.  Boston  (1879)  127  Mass. 
378. 

However,  the  occasional  renting  of 
a  parish  house  does  not  affect  its  ex- 
emption under  a  statute  providing  that 
"real  estate  ...  is  liable  to  be 
taxed,  except  houses  of  public  w(yr- 
ship."  St.  Paul's  Church  v.  Concord 
(1910)  76  N.  H.  420,  27  L.R.A.(N.S.) 
910,  75  Atl.  631,  Ann.  Cas.  1912A,  350, 
wherein  the  court  said:  "The  parish 
house,  it  appears,  is  used  by  the 
church  for  all  the  purposes  which  it 
was  designed  to  promote,  and  which 
are  sufficient  to  entitle  it  to  exemption 
from  the  tax  burden  as  a  house  of  pub- 
lic worship.  The  church  activities  in 
it  are  not  lessened  or  interfered  with 
by  its  occasional  use  for  entertain- 
ments. If  it  were  not  so  used,  the 
time  of  its  nonoccupation  for  useful 
purposes  would  be  greater,  while  its 
actual  occupation  for  distinctly  reli- 
gious uses  would  not  be  increased. 
There  is  no  evidence  of  a  practical 
abandonment  of  the  house  to  secular 
uses,  or  of  a  willingness  on  the  part 
pf  the  church  to  limit  or  diminish  its 
proper  use  of  it.  .  ,  .  The  secular 
uses  are  subordinate  and  temporary-* 
not  principal  or  permanent.  The  es- 
sential character  of  the  house  re- 
mains unchanged.  It  is  urged  that  the 
fact  that  the  plaintiff  receives  pay  for 
the  use  of  the  audience  room  for  en- 
tertainments brings  the  property  with- 
in the  taxable  class.  But  that  circum- 
stance is  not  of  controlling  effect.  It 
is  the  use  made  of  the  property  that 
determines  its  character  under  the 
statute.  If  the  parish  house  were 
given  over  to  the  occupation  of  a 
theater  company,  to  the  exclusion  of 
all  church  services,  it  could  not  be 
said  that  it  was  a  house  of  public  wor- 
ship within  the  meaning  of  the  statute, 
because  the  use  would  be  exclusively 
secular;  and  this  would  be  so  wheth- 
er the  plaintiff  received  a  large,  a 
little,  or  no  rent  for  the  occupation. 
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While  it  may  be  true  that  church 
property  leased  to  and  permanently  oc- 
cupied by  others  for  business  pur- 
poses would  not  be  exempt,  .  .  . 
it  does  not  follow  that  an  occasional 
and  temporary  occupation  by  third 
parties,  who  pay  for  the  privilege,  de- 
prives the  property  of  its  nontaxable 
character.  If  there  is  no  substantial 
abandonment  of  the  property  by  the 
church  to  uses  other  than  those  it 
was  designed  to  promote,  the  receipt 
of  pay  for  its  temporary  use,  when 
not  needed  or  desired  for  religious 
services,  is  merely  incidental  and  sub- 
sidiary. In  the  absence  of  evidence 
that  the  plaintiff  has  ceased  to  occupy 
the  parish  house  for  all  the  religious 
uses  it  is  adapted  to,  or  that  it  has 
permanently  relinquished  it  or  any 
part  of  it  to  nonreligious  uses,  an  oc-' 
casional  fee  received  by  the  church, 
for  a  lecture  of  an  hour's  duration 
delivered  in  it,  would  clearly  be  in- 
sufficient evidence  that  in  such  a  case 
the  legislature  intended  to  exclude  it 
from  the  exemption  to  which  it  would 
otherwise  be  entitled.  Such  an  inter- 
pretation would  ascribe  to  the  legis- 
lature an  extremely  narrow  and  frivo- 
lous purpose.  The  income  incidentally 
derived  by  the  plaintiff  from  the  oc- 
casional use  of  the  parish  house  for 
nonreligious  gatherings,  when  not 
otherwise  used  or  needed,  does  not 
show 'that  it  is  devoted  to  business 
purposes,  or  that  it  is  maintained  as 
a  commercial  establishment.  As  the 
religious  uses  which  the  parish  house 
serves  are  sufficient  to  render  it  a 
house  of  public  worship,  and  as  its 
use  for  other  purposes,  as  disclosed  by 
the  case,  is  not  sufficient  to  deprive 
it  of  that  character,  it  is  exempt  from 
taxation,  and  the  tax  upon  it  must  be 
abated." 

In  North  Carolina,  it  is  provided 
by  statute  (Act  1911,  chap.  50,  §  71) 
that  the  occasional  leasing 'of  church 
buildings  for  schools,  public  lectures, 
or  concerts,  or  the  leasing  of  parson- 
ages, shall  not  render  them  liable  to 
taxation.  Davis  v.  Salisbury  (1912) 
161  N.  C.  66,  76  S.  E.  687. 

Likewise,   uiider  an   exemption   of 
"property  used  exclusively  for  divine 
worship^  parsonages,  and  the  house- 
17  A.L.R.— 66. 


hold  goods  and  furniture  pertaining 
thereto,"  it  has  been  held  that  a  par- 
sonage, leased  for  the  purpose  of  ob- 
taining revenue,  the  rentals  being 
used  for  religious  purposes,  is  exempt. 
State  V.  Kittle  (1921)  87  W.  Va.  526, 
105  S.  E.  775,  wherein  the  court  said: 
"It  is  necessary  to  inquire  whether  or 
not  the  property  in  question  has  been 
exempted  by  the  statute,  and  this  in- 
quiry depends  upon  its  status.  If  it 
is  a  parsonage  within  the  meaning  of 
the  statute,  it  is  exempt;  otherwise  it 
is  not.  That  it  once  had  the  status 
required  is  beyond  question.  It  was 
actually  used  for  parsonage  purposes 
for  more  than  a  year,  but  whether  it 
lost  that  status  by  reason  of  nonuse 
as  a  parsonage,  and  rental  thereof  to 
others  than  ministers  of  the  church, 
must  be  determined.  Acquisition  and 
disposition  of  parsonages  are  neces- 
sarily incident  to  the  right  to  hold 
them,  and  while  they  are  owned  and 
used  as  such  they  are  exempt.  Unre- 
strained exemption  of  parsonages 
clearly  extends  to  property  in  course 
of  preparation  for  such  use,  and  to 
property  in  process  of  disposition,  aft- 
er discontinuance  thereof,  or  held  in 
vacancy  pending  determination  as  to 
its  ultimate  disposition.  Exemption 
does  not,  in  terms,  depend  upon  the 
use  of  the  property  for  parsonage  pur- 
poses. It  depends  upon  the  character 
of  the  property,  and  obviously  a  par- 
sonage does  not  cease  to  be  one  the 
instant  or  day  the  minister  moves  out 
of  it.  Nor  does  it  necessarily  lose  its 
status  by  cessation  of  use  with  intent 
to  dispose  of  it.  In  the  popular  sense 
of  the  term,  it  is  still  a  parsonage,  and, 
as  the  rentals  are  used  for  religious 
purposes,  the  reason  for  exemption  is 
just  as  potent  as  it  is  when  the  use 
fully  agrees  with  the  name.  A  failing 
church  stands  in  even  greater  need  of 
exemption  than  a  prosperous  and 
growing  one.  We  are  of  the  opinion, 
therefore,  that  the  lot  proceeded 
against  was  properly  omitted  from  the 
land  books."  Compare  Broadway 
Christian  Church  v.  Com.  (1902)  112 
Ky.  448,  66  S.  W.  32. 

An  exemption  of  "houses  of  reli- 
gious worship  owned  by,  or  held  in 
trust  for  the  use  of  any  religious  or- 
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ganization/'  has  been  held  not  to  ex- 
tend to  a  building  belonging  to  a  reli- 
gious organization,  which  is  leased  to 
another  religious  organization  for 
which  the  owner  does  not  hold  the 
property  in  trust,  as  the  statute  im- 
pliedly requires  the  owner  to  occupy 
and  use  the  property  as  a  house  of 
religious  worship.  Evangelical  Bap- 
tist Benev.  &  Missionary  Soc.  v.  Boston 
(1910)  204  Mass.  28,  90  N.  E.  572. 

In  South  Carolina  it  has  been  held, 
however,  that  a  statute  permanently 
classifying  and  fixing  the  value  of 
lands  for  taxation,  which  provides  that 
"nothing  in  this  act  contained  shall 
be  construed  to  impose  a  tax  on  the 
property  of  any  religious  society,"  etc. ; 
"but  no  houses  owned  or  erected  on 
such  land,  by  any  private  individual 
or  individuals,  shall  be  exempted  from 
paying  taxes  thereon,  according  to 
their  full  value" — exempts  from  taxa- 
tion lands  belonging  to  a  religious  so- 
ciety and  leased  by  them  for  a  term 
of  thirty-one  years,  renewable  forever. 
Charleston  v.  St.  Philip's  Church 
(1841)  16  S.  C.  Eq.  (M'Mull.)  139. 

As  to  the  exemption  of  a  building 
in  part  used  as  a  church,  and  in  part 
leased  for  secular  purposes,  see  supra, 
11.  c,  2. 

11,  Property  leased  to  church. 

A  few  statutes  make  ownership  of 
property  by  a  religious  society  pre- 
requisite to  exemption  from  taxation. 
See  supra,  II.  c,  2. 

But  under  a  statute  exempting 
places  actually  used  for  religious  wor- 
ship, title  to  the  land  is  not  a  pre- 
requisite to  exemption,  and  lands 
leased  to  a  church  society  free  of  rent, 
and  used  for  religious  worship,  are 
exempt.  Louisville  v.  Werne  (1904) 
25  Ky.  L.  Rep.  2196,  80  S.  W.  224. 

So,  an  exemption  of  churches,  meet- 
inghouses, and  other  regular  places 
of  stated  worship,  does  not  require 
ownership  by  a  religious  society  as  a 
prerequisite  to  exemption,  and  a 
church  owned  by  an  individual,  and 
leased  to  a  church  society  which  uses 
it  for  religious  worship,  is  exempt. 
Howell  V.  Philadelphia  (1871)  8  Phila. 
(Pa.)  280,  1  Campb.  242. 

However,  the  exemption  of  "places 


actually  used  for  religious  worship, 
with  the  grounds  attached  thereto  and 
used  and  appurtenant  to  the  house  of 
worship,  not  exceeding  one  half  acre 
in  cities  and  towns,  and  not  exceeding 
2  acres  in  the  country,"  does  not  con- 
template property  which  is  leased  to 
a  religious  society,  and  for  which  rent 
is  paid  to  the  owner.  Com.  v.  First 
Christian  Church  (1916)  169  Ky.  410, 
183  S.  W.  943,  Ann.  Cas.  1918B,  525, 
wherein  the  court  said:  "In  Louis- 
ville V.  Werne  (Ky.)  supra,  Werne  was 
the  owner  of  a  lot  which  he  had 
leased  to  a  church  for  a  period  of 
twenty  years,  free  from  the  payment 
of  rents  for  its  use,  to  be  used  as  a 
place  for  religious  worship.  The 
church  used  it  as  a  'place  actually  used 
for  religious  worship.'  Werne  nor 
anyone  else  received  anything  for  its 
use,  in  the  way  of  rent  or  any  gain. 
It  was  attempted  to  make  him  liable 
for  the  taxes  upon  it.  It  was  held 
that,  as  its  use  was  for  religious  wor- 
ship alone,  it  was  exempt  from  tax- 
ation. The  court,  in  the  case,  supra, 
said:  It  is  the  use  of  the  property, 
and  not  the  ownership,  which  deter- 
mines the  question  of  exemption.  To 
hold  that  the  congregation  must  be 
the  absolute  owner  of  the  property 
used  exclusively  for  religious  worship, 
in  order  to  create  the  exemption,  would 
be  to  inject  words  into  the  Constitu- 
tion and  to  narrow  the  exemption 
which  it  expressly  makes.  ...  It 
is  shown  that  Werne  gets  no  rent  from 
the  property,  and  it  is,  therefore,  not 
held  for  corporate  or  private  profit,  or 
used  or  employed  for  gain  by  any  per- 
son or  corporation.'  The  foreg^oing 
opinion  is  fully  concurred  in,  but,  in 
the  language  of  the  opinion,  if  the 
property  had  not  been  used  'exclusive- 
ly' for  religious  worship,  or  if  Werne 
had  received  rent  for  it,  would  it  have 
been  exempt  from  taxation,  within  the 
letter  or  spirit  of  the  Constitution? 
If  property,  which  is  owned  by  an 
individual,  and  which  is  'a  place  ac- 
tually used  for  religious  worship*  one 
day  in  the  week,  and  the  remaining 
six  days  should  be  used  by  the  owner 
in  a  gainful  occupation,  would  it  be 
exempt  from  taxation?  If  proper^ 
is  owned  by  a  religious  sect,  or  for 
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that  matter  owned  by  anyone,  and  is 
actually  used  for  religious  worship, 
and  no  one  receives  any  rent  or  com- 
pensation for  its  use,  and  no  one  gets 
any  gain  or  profit  for  its  use,  there 
is  no  doubt  of  its  being  exempt  from 
taxation;  but  a  reference  to  the  pro- 
visions of  §  170,  supra,  in  which  are 
set  out  the  different  properties  which 
are  exempt  from  taxation,  it  will  be 
found  that  there  runs  through  it  a 
purpose  not  to  exempt  from  taxation 
any  property  which  is  employed  or 
used  for  gain  by  any  person  or  cor- 
poration, except  the  household  goods 
of  persons  with  families,  and  crops 
produced  in  the  year  of  the  assess- 
ment and  in  the  hands  of  the  producer. 
No  one  would  seriously  insist  that 
the  constitutional  exemption  from 
taxation  would  apply  to  property 
which  the  owner  uses  to  let  to  rent 
to  a  religious  body,  to  be  used  for 
religious  worship,  and  the  mere  state- 
ment of  such  a  proposition  is  sufficient 
to  show  that  the  constitutional  pro- 
vision has  no  application  to  such  a 
state  of  case,  and  that  such  was  not 
in  the  contemplation  of  the  makers  of 
the  Constitution.  So  it  seems  that  if 
appellee,  Starks,  employed  or  used  the 
property  purchased  by  him  for  gain, 
by  entering  into  such  an  arrangement 
with  the  trustees  of  the  First  Chris- 
tian Church,  that  he  was  remunerated 
by  the  church  for  its  use  of  the  prop- 
erty for  religious  worship,  the  use 
he  made  of  the  property  was  one  by 
which  he  received  compensation  for 
its  use,  and  the  use  to  which  he  put 
it  was  not  for  religious  worship. 
When  one  lets  his  property  for  rent, 
the  use  which  he  is  making  of  it  as 
the  owner  cannot  be  said  to  be  a  use 
for  religious  worship." 

To  the  same  effect,  see  Dallas  v. 
Cochran  (1914)  —  Tex.  Civ.  App. 
— ,  166  S.  W.  32,  wherein  the  court 
said:  "Section  1,  art.  7507,  Rev. 
Stat.,  provides  exemption  from  tax- 
ation to  the  following  property,  in 
words  as  follows:  'Public  school- 
houses  and  houses  used  exclusively 
for  public  worship,  the  books  and 
furniture  therein  and  the  grounds 
attached  to  such  buildings  necessary 
for  the  proper  occupancy,  use  and  en- 


joyment of  the  same,  and  not  leased 
or  otherwise  used  with  a  view  of 
profit."  The  latter  clause,  'and  not 
leased  or  otherwise  used  with  a  view  to 
profit,'  has  clear  and  explicit  reference 
alike  to  each  the  house,  the  books  and 
furniture,  and  the  ground  occupied  by 
the  building.  And  such  clause  could 
not  properly  be  construed  otherwise 
than  as  a  qualifying  clause  upon  each 
and  every  subject-matter  preceding  it 
in  the  provision.  In  this  view,  then, 
the  provision  must  be  here  read  as 
exempting  from  taxation  a  house  and 
necessary  grounds  which  are  (1) 
'used  exclusively  for  public  worship,' 
and  (2)  'not  leased  or  otherwise  used 
with  a  view  to  profit.'  The  language 
of  the  first  clause,  'used  exclusively 
for  public  worship,'  quite  clearly  de- 
notes the  mode  and  character  of  use 
to  which  the  particular  property  must 
be  put  before  taxes  may  not  be  im- 
posed. But  under  the  second  and 
qualifying  clause  of  the  provision,  the 
particular  property  may  not  be  exempt 
from  taxes,  though  used  exclusively 
for  public  worship,  if  'used  with  a 
view  to  profit.'  It  is  manifest  from 
the  language  that  the  use  of  the  prop- 
erty for  church  purposes,  and  the  use 
of  the  property  for  profit,  cannot  both 
exist  if  the  property  is  to  be  exempt. 
And  as  the  dual  use  of  the  particular 
property  cannot  exist  if  the  property 
is  to  be  exempt,  it  is  difficult  to  per- 
ceive how  the  exemption  could  apply 
to  the  facts  here.  The  fact  that  the 
lessee  used  the  premises  under  a  rent- 
al contract  for  church  purposes  would 
be  opposed  by  the  fact  that  the  owner, 
claiming  the  exemption,  was  himself 
putting  his  property  to  the  use  of 
private  gain.  And  requiring  that  the 
property  be  'used'  for  religious  wor- 
ship, and  not  'used  with  a  view  of 
profit,'  would  indicate  that  the  legis- 
lature had  in  mind,  in  measuring  the 
exemption,  the  entire  use  to  which  the 
property  is  put  by  all  concerned.  The 
language  does  not  express  any  other 
meaning.  If  the  full  use  which  the 
property  is  put  to  by  all  concerned 
must,  under  the  language  of  the  act, 
measure  the  exemption,  then  there  is 
no  warrant  to  construe  the  provision 
in  hand  as  saying  that  the  property 
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would  be  covered  by  the  exemption  if 
it  is  not  rented  out  by  a  lessee.  The 
words  do  not  say  so.  And  neither  do 
we  think  it  means  that.  The  purpose 
of  employing  the  language  of  limita- 
tion in  the  second  clause  is  made 
apparent  when  it  is  considered  that 
without  this  clause  the  owners  of 
property  might  lease  it  for  profit,  to 
be  used  by  the  lessee  for  public  wor- 
ship, and  thereby  exempt  it  from  tax- 
ation. And  clearly,  we  think,  the 
legislature  meant,  by  adding  the  lan- 
guage of  limitation  of  the  second 
clause  under  consideration,  to  prevent 
the  owners  of  property,  whoever  they 
might  be,  from  taking  advantage  of 
the  exemption  when  any  profit  to  them 
is  derived  from  the  particular  prop- 
erty.' 


f» 


119,     Buhliahing     house     operated     hy 

church. 

It  has  been  held  that  a  statute  ex- 
empting "all  property  belonging  to  any 
religious,  charitable,  scientific,  liter- 
ary, or  educational  institution,  used 
exclusively  for  the  purposes  for  which 
said  institution  was  created,"  exempts 
a  corporation  organized,  as  a  branch 
of  a  church  organization,  for  the  pur- 
pose of  operating  a  publishing  house, 
the  proceeds  of  which  were  to  be  de- 
voted to  specified  charitable  purposes, 
from  the  payment  of  an  ad  valorem 
personal  property  tax.  Book  Agents 
V.  Hinton  (1893)  92  Tenn.  188,  19 
L.R.A.  289,  21  S.  W.  321,  wherein  the 
court  said:  "We  are  of  opinion  that 
the  plaintiff  is  an  institution  created 
for  both  religious  and  charitable  pur- 
poses; that  the  ultimate  use  of  its 
property  has  been  in  accordance  with 
these  purposes;  that  the  income  and 
profit  derived  from  the  use  of  its 
property  has  been  exclusively  applied 
to  religious  and  charitable  purposes, 
and  hence  it  is  entitled  to  exemption 
under  the  provisions  of  the  Constitu- 
tion and  act." 

13.   Residence   of  clergyman. 

This  branch  of  the  subject  is 
covered  in  the  annotation  in  13  A.L.R. 
1196. 

14.  Residence  of  janitor  or  sexton. 

An    exemption    of    "all    churches. 


meetinghouses,  or  other  regular  places 
of  stated  worship,  with  the  grounds 
thereto  annexed,  necessary  for  the  oc- 
cupancy and  enjoyment  of  the  same/' 
does  not  extend  to  a  building  ereeted 
on  the  church  property  and  used  as 
a  residence  fx)r  the  janitor  of  the 
church.  Pittsburg  v.  Third  Presby. 
Church  (1899)  10  Pa.  Super.  Ct.  302, 
44  W.  N.  C.  215. 

As  to  a  building  used  primarily  for 
other  church  purposes,  but  incidental- 
ly as  a  residence  for  the  janitor  or 
sexton,  see  supra,  II.  c,  2. 

d.  Church  assemhly, 

A  religious  society,  organized  to 
"establish  and  maintain,  in  Haywood 
county.  North  Carolina,  a  municipality 
of  the  Methodist  Episcopal  Church, 
South,  assemblies,  conventions,  con- 
ferences, public  worship,  missionary 
and  school  work,  orphan  homes,  man- 
ual trades,  training,  and  other  opera- 
tions auxiliary  and  incidental  there- 
to; also  a  religious  resort,  with 
permanent  and  temporary  dwellings 
for  health,  rest,  recreation.  Christian 
work,  and  fellowship,"  has  been  held 
not  to  be  within  a  statute  exempting 
the  property  of  religious  organizations 
when  used  exclusively  for  religious 
purposes.  Southern  Assembly  v. 
Palmer  (1914)  166  N.  C.  75,  82  S.  E. 
18. 

e.  Fraternal  order. 

The  reported  case  (Scottish  Rite 
Bldg.  Co.  V.  Lancaster  County,  ante, 
1020)  holds  that  a  fraternal  order  is 
not  a  religious  society  within  a  tax 
exemption  merely  because  of  the  fact 
that  its  members  display  in  their 
ceremonies  a  becoming  reverence  of 
the  Deity,  and  strive  to  inculcate  the 
principles  of  morality. 

To  the  same  effect  is  the  dictum  in 
Re  Fay  (1902)  37  Misc.  532,  76  N.  Y. 
Supp.  62,  it  being  therein  said  that, 
while  it  is  known  "that  many  secret 
societies  have  certain  religious  and 
solemn  rites  which  they  perform,  yet 
it  could  not  be  said  that  because  their 
object  is  a  worthy  one  for  the  ad- 
vancement of  the  condition  of  their 
members,  and  incidentally  some  reli- 
gious services,  that  they  come  within 
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the  technical  definition  of  a  religious 
corporation." 

/.  Helfrew  Free  School  Aasoeiation, 

A  corporation,  organized  to  provide 
''for  the  gratuitous  instruction  of 
Jewish  youth  in  the  Hebrew  religion 
and  language,  and  oth^r  branches  of 
knowledge,  and  to  promote  the  study 
of  Hebrew  literature/'  has  been  held 
to  be  a  religious  society  within  a  tax 
exemption  statute.  Hebrew  Free 
School  Asso.  V.  New  York  (1875)  4 
Hun  (N.  -Y.)  446,  wherein  the  court 
said:  "We  think  the  words,  *a  reli- 
gious society,'  used  in  the  Act  of  1852, 
were  not  intended  to  be  used  in  the 
limited  signification  of  church  incor- 
porations, or  bodies  organized  for  the 
mere  purpose  of  establishing  church 
societies,  as  provided  by  the  Act  of 
1813  and  its  amendments.  It  is  true 
that  the  Act  of  1848  was  not  intended 
for  the  organization  of  religious  so- 
cieties in  the  sense  of  incorporated 
churches;  but  in  the  more  general 
sense  we  see  no  reason  why  a  body 
like  the  plaintiff  may  not  be  deemed  a 
religious  society,  and,  as  such,  the 
exclusive  owner  of  property  devoted 
to  a  school  for  religious  and  other 
instruction.  Or,  in  other  words,  we 
think  the  Act  of  1852,  in  limiting  the 
exemptions  from  taxation  created  by 
the  Revised  Statutes,  was  not  intended 
to  require  the  property  to  belong  ex- 
clusively to  a  religious  society  organ- 
ized as  an  incorporated  church,  but 
to  a  society  whose  organization  and 
object  should  be  of  the  benevolent, 
charitable,  or  missionary  character, 
falling  within  the  general  sense  of  the 
term  'religious'  as  contradistinguished 
from  private  and  secular  institutions." 
In  the  foregoing  case  it  was  held  that 
the  property,  although  held  under  a 
lease,  was  exclusively  held  within  the 
meaning  of  a  statute  exempting  prop- 
erty "exclusively  used  for  such  pur- 
poses, and  exclusively  the  property  of 
a  religious  society."  On  this  point 
the  court  said :  "The  property  is  what 
is  familiarly  known  as  leasehold.  The 
owner  of  the  reversion,  or  fee,  has  ex- 
ecuted a  lease  for  a  long  term  of  years, 
for  a  stipulated  rental,  with  the  right 
of  renewal  for  further  terms,  and  with 
the  usual  provisions  as  to  buildings 


that  are  or  may  be  erected  by  the 
lessee  or  his  assigns,  and  with  cove- 
nants for  the  payment  of  all  taxes  and 
assessments  lawfully  imposed.  The 
plaintiff  is  owner,  by  assignment,  of 
such  a  leasehold  interest,  and  abso- 
lutely of  the  buildings  on  the  premises, 
subject  to  the  provisions  of  the  lease. 
As  owner  of  the  term  and  of  the  build- 
ings on  the  demised  premises,  the 
plaintiff  is,  we  think,  exclusively  the 
owner  of  the  property  for  the  purpose 
of  enjoying  the  right  of  exemption 
under  the  statute  above  cited.  It  is 
upon  its  property  exclusively  that  the 
taxes  imposed  nfust  fall ;  for,  in  every 
practical  sense,  what  is  assessed  and 
sought  to  be .  taxed  is  the  interest 
owned  and  possessed  by  the  plaintiff, 
and  not  the  reversion  of  the  owner  in 
fee," 

But  in .  Hebrew  Free  School  Asso. 
v.  New  York  (1885)  99  N.  Y.  488,  2 
N.  E.  399,  a  .subsequent  case  between 
the  same  parties,  it  was  held  that  the 
property  taxed  was  not  "exclusively" 
the  property  of  the  plaintiff  within 
the  fax  exemption.  Because  the  judg- 
ment in  the  former  case  was  not  plead- 
ed as  an  estoppel  in  the  later  case, 
or  given  in  evidence,  the  court  rtf used 
to  give  it  any  consideration. 

*  • 

g.  Mi89ionary  society. 

Where  the  property  of  a  missionary 
society  is  not  held  exclusively  for  the 
purposes  of  the  corporation,  and 
"rents,  profits,  or  income"  are  derived 
therefrom,  it  is  not  entitled  to  exemp- 
tion. Board  of  Home  Missions  v.  New 
York  (1895)  91  Hun,  642,  37  N.  Y. 
Supp.  96,  holding  that  property  is 
leased  for  profit  within  the  rule,  where 
it  is  subject  to  a  lease  which  expires 
at  noon  of  the  day  when  tax  books 
are  closed,  rents  being  derived  from 
the  property  during  the  taxable  period. 

h.  Orphan  asylum. 

An  exemption  of  any  building  used 
exclusively  for  public  worship  and 
owned  by  a  religious  society  does  not 
extend  to  an  orphan  asylum  where 
services  are  held  on  holidays  and  Sun- 
days, to  which  only  the  inmates  are 
admitted,  the  building  being  used  for 
other  purposes  at  other  times,  since 
the  worship  is  not  "public,"  and  the 
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use  for  religious  purposes  is  not  ex- 
clusive. Association  for  Benefit  of 
Colored  Orphans  v.  New  York  XISSG) 
38  Hun  (N.  Y.)  595. 

<•  Parochial  9chool  or  residence  of  teach^ 

ers. 

It  has  been  held  that  a  parochial 
school  was  not  exempt  from  taxation 
as  property  owned  by  a  religious  so- 
ciety, where  the  legal  title  was  held 
by  a  priest  and  the  school  was  unin- 
corporated. Church  of  St.  Monica  v. 
New  York  (1890)  119  N.  Y.  91,  7 
L.R.A.  70,  23  N.  E.  294,  wherein  the 
court  said:  "The  words  'religious  so- 
ciety,' when  used  in  the  laws  of  this 
state,.as  they  frequently  are,  generally 
have  reference  to  an  incorporated  re- 
ligious society.  It  cannot  be  supposed 
that  it  was  the  legislative  intention 
that  any  number  of  persons  could  come 
together  for  some  religious  purpose, 
and  set  up  a  school,  and  then  claim 
the  exemption.  In  using  the  words 
'religious  society'  it  is  most  probable 
that  the  lawmakers  had  in  mind  some 
legal  entity  capable  as  such  of  taking 
and  holding  property,  and  probably 
known  as  a  religious  society." 

An  exemption  of  "all  buildings  ac- 
tually used  for  .  .  •  schools, .... 
of  for  religious  .  .  .  purposes,  or 
for  one  or  more  such  purposes,  not 
conducted  for  profit,"  has  been  held  to 
include  a  building,  used  mainly  as  a 
residence  by  sisters  of  charity  who 
taught  in  a  parochial  school,  but  used 
in  part  for  religious  services,  open 
more  or  less  to' the  public.  It  appeared 
that  the  owner  was  a  religious  and 
charitable  corporation,  in  no  sense 
conducted  for  profit,  and  that  the  land 
on  which  the  building  was  situated 
was  a  tract  of  IJ  acres,  necessary  for 
the  fair  use  and  enjoyment  thereof. 
Chatham  v.  Sisters  of  Charity  (1918) 
92  N.  J.  L.  409,  105  Atl.  204. 

But  an  exemption  of  buildings  used 
exclusively  for  religious  worship  does 
not  extend  to  a  chapel  used  in  part 
for  religious  worship,  and  in  part  for 
the  residence  of  sisters  of  mercy  who 
serve  as  teachers  in  a  free  parochial 
school.  Re  Pawtucket  (1902)  24  R.  I. 
86,  52  Atl.  679. 


j.  Salvation  Army, 

The  New  York  statute  incorporating 
the  Salvation  Army  provides  that  it 
"shall  have  power,  in  furtherance  of 
its  religious,  charitable,  missionary, 
and  educational  work,  to  own  and  con- 
duct a  printing  and  publishing  busi- 
ness, the  business  of  manufacturing 
or  buying  and  selling  musical  instra- 
ments,  the  business  of  manufacturing 
or  buying  and  selling  uniforms  and 
badges  for  the  use  of  the  officers  and 
soldiers  of  the  Salvation  Army,  and 
shall  have  power  to  manufacture,  buy 
or  sell  any  of  the  articles,  goods  and 
appliances  required  by  the  Salvation 
Army:  Provided,  however,  that  no 
officer,  member  or  employee  of  said 
corporation  shall  receive,  or  may  be 
lawfully  entitled  to  receive,  any  pe- 
cuniary profit  from  the  operations 
thereof,  except  reasonable  compensa- 
tion for  services  in  effecting  one  or 
more  of  such  purposes,  or  as  proper 
beneficiaries  of  its  strictly  charitable 
purposes;  and  provided,  furthermore, 
that  all  the  proceeds  of  said  business 
shall  be  devoted  to  the  religious, 
charitable,  educational,  or  missionary 
purposes  of  the  Salvation  Army."  It 
further  provides  as  follows:  "The 
property  of  the  Salvation  Army,  both 
real  and  personal,  within  this  state, 
shall  be  exempt  from  taxation  to  the 
extent  that,  and  so  long  as,  the  same 
shall  be  used  exclusively  for  places 
of  religious  meetings,  homes  for  the 
training  of  its  officers,  homes  for  the 
rescue  of  fallen  women,  shelters  for 
the  poor,  hospitals,  places  of  rest  and 
recuperation  for  the  sick  and  con- 
valescent, children's  homes,  and  homes 
for  the  aged  poor  of  its  membership 
or  congregation,  or  of  the  public  gen- 
erally." This  act  has  been  held  to 
exempt  from  taxation  a  Salvation 
Army  building,  although  the  ground 
fioor  was  used  as  a  salesroom  for  the 
sale  of  books,  dry  goods,  and  uni- 
forms, since  such  use  was  in  further- 
ance of  its  charter  powers.  People 
ex  rel.  Salvation  Army  v.  Feitner 
(1901)  33  Misc.  712,  68  N.  Y.  Supp. 
338,  affirmed  in  (1902)  68  App.  Div. 
639,  74  N.  Y.  Supp.  1142. 

Ic.  Sunday  School  Association, 

Construing  the  Statute  of  March  21, 
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1865,  exemptinsr  the  real  estate  of  the 
Howard  Sunday  School  Association 
from  taxes,  except  state  taxes,  and  the 
Act  of  March  30,  1866,  §  2,  providing 
that  "no  portion  of  the  real  estate  of 
any  religious,  charitable,  or  benevo- 
lent association  or  institution  in  Phila- 
delphia, which  may  be  used  for  busi- 
ness purposes,  shall  be  exempt  from 
municipal  or  state  tax  by  reason  of 
any  act  of  assembly  exempting  the 
real  estate  or  property  of  said  associa- 
tion" together  with  the  Act  of  March 
18,  1861,  §  1,  providing  that  "the  real 
estate,"  etc.,  "in  Philadelphia,  owned 
by  the  Howard  Sunday  School  Associa- 
tion, be  and  the  same  is  hereby  ex- 
empted from  all  taxation  so  long  as 
the  same  may  be  used  for  charitable 
or  religious  purposes,  except  state 
taxes/'  it  has  been  held  that  the 
building  of  said  association,  of  which 
the  first  floor  was  used  for  Sunday 
school  purposes  and  the  upper  two 
floors  were  leased  for  a  public  school, 
was  exempt  from  taxation.  Howard 
Asso's  Appeal  (1872)  70  Pa.  344. 

I.  Young  Men's  Christian  Association, 

It  haj3  been  held  that  such  portion 
of  a  Y.  M.  C.  A.  building  as  is  used 
for  religious  meetings  is  exempt  from 
taxation  under  a  statute  exempting 
"places  actually  used  for  religious 
worship,  with  the  grounds  attached 
thereto  and  used  and  appurtenant  to 
the  house  of  worship,  not  exceeding 
one  half  acre  in  cities  or  towns,  and 
not  exceeding  2  acres  in  the  country." 
Com.  V.  Y.  M.  C.  A.  (1903)  116  Ky. 
711,  105  Amu  St.  Rep.  234,  76  S.  W. 
622. 

But  an  exemption  of  all  church  prop- 
erty used  exclusively  for  public  wor- 
ship does  not  extend  to  a  Y.  M.  C.  A. 
building,  a  large  part  of  which  is 
rented  out  for  business  purposes,  the 
balance  being  used  for  religious  wor- 
ship, gymnasium,  reading  rooms,  and 
for  the  use  of  the  association  general- 
ly. People  ex  rel.  Gore  v.  Y.  M.  C.  A. 
(1895)  157  Ul.  403,  41  N.  E.  557. 

So,  in  State  ex  rel.  Koeln  v.  St.  Louis 
Y.  M.  C.  A.  (1914)  259  Mo.  233,  168 
S.  W.  589,  wherein  it  appeared  that 
some  of  the  rooms  on  the  first  floor  of 
a  Y.  M.  C.  A.  building,  aggregating 


about  15  per  cent  of  the  floor  space, 
were  rented  for  stores  and  other  com- 
mercial purposes,  and  that  the  rentals 
were  used  only  to  promote  the  reli- 
gious and  educational  work  of  the 
defendant  association,  it  was  held  that 
the  building  was  not  within  an  ex- 
emption of  buildings  "used  exclusive- 
ly for  religious  worship,  for  schools, 
or  for  purposes  purely  charitable." 
The  court  said:  "However  much  we 
may  sympathize  with  the  exalted  pur- 
poses of  defendant,  the  words  'dom- 
inant use,'  or  'principal  use/  cannot 
be  substituted  for  the  words  'used 
exclusively,'  without  doing  violence  to 
a  document  which  we  have  sworn  to 
support  and  uphold." 

And  where  a  statute  exempts  only 
so  much  of  the  property  of  benevolent 
or  charitable  institutions  as  is  used 
by  the  association  for  its  own  pur- 
poses, that  portion  of  a  Y.  M.  C.  A. 
building  which  is  let  for  a  boarding 
house  or  for  stores  is  taxable.  Au- 
burn V.  Y.  M.  C.  A.  (1894)  86  Me.  244, 
29  Atl.  992,  wherein  the  court  said 
that,  for  the  purposes  of  determining 
the  exemption  of  a  Y.  M.  C.  A.  build- 
ing, it  is  immaterial  whether  it  be 
classed  as  a  religious  or  as  a  chari- 
table organization. 

Likewise,  an  exemption  of  all  prop- 
erty used  exclusively  for  school,  re- 
ligious, and  charitable  purposes  has 
been  held  not  to  extend  to  that  portion 
of  a  Y.  M.  C.  A.  building  leased  for 
business  purposes,  although  the  in- 
come is  applied  to  the  objects  of  the 
association.  Y.  M.  C.  A.  v.  Douglas 
County  (1900)  60  Neb.  642,  52  L.R.A. 
123,  83  N.  W.  924. 

So,  the  property  of  a  Young  Men's 
Christian  Association  was,  in  New 
York  Y.  M.  C.  A.  v.  New  York  (1889) 
113  N.  Y.  187,  21  N.  E.  86,  reversing 
(1887)  44  Hun,  102,  held  not  to  be  ex- 
clusively used  for  the  purposes  of 
public  worship,  or  exclusively  used  for 
those  of  a  seminary  of  learning,  so 
as  to  exempt  it  from  taxation  under 
a  general  act.  The  objects  of  the  as- 
sociation as  described  in  its  charter 
were  the  improvement  of  the  spiritual, 
mental,  and  social  condition  of  young 
men  in  the  city  of  New  York.  The 
means  to  be  employed  were  stated  as 
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being  sermons,  libraries,  reading 
rooms,  social  meetings,  and  other  nec- 
essary incidents,  among  which  were 
lectures,  concerts,  and  entertainments, 
bathroom  and  gymnasium,  and  in- 
struction in  penmanship,  arithmetic, 
bookkeeping,  and  drawing.  The  build- 
ing contained  above  the  basement,  in 
which  were  the  gymnasium,  bowling 
alley,  and  bathroom,  twenty-two 
rooms,  one  only  of  which  was  devoted 
to  purposes  of  public  worship,  and 
that  not  exclusively,  since  it  was  also 
used  as  a  lecture  hall.  The  court 
said:  "The  Young  Men's  Christian 
Association  was  not  incorporated  as 
a  seminary  of  learning,  and  does  not 
answer  that  description.  Unless, 
therefore,  it  can  be  truthfully  and  cor- 
rectly said  that  its  building  is  exclu- 
sively used  for  purposes  of  public  worr 
ship,  it  can  have  no  exemption  from 
taxation  upon  its  Bowery  Institute. 
There  is  no  ambiguity  in  the  phrase 
'public  worship.'  It  refers  to  the 
usual  church  services  upon  the  Sab- 
bath, open  freely  to  the  public  and  in 
which  anyone  may  join,  .  .  .  There 
are  such  services  held  in  the  build- 
ing of  the  association,  but  in  compari- 
son with  the  other  uses  to  which  that 
building  is  put  they  are  the  least  of 
all — not,  perhaps,  in  their  importance, 
but  in  the  time  which  they  occupy 
and  the  proportion  of  the  building 
which  they  require.  At  all  events, 
it  cannot  be  properly  said,  upon  the 
facts  disclosed,  that  the  building  is 
used  exclusively  for  purposes  of  pub- 
lic worship.  Associations  of  this 
character  are  so  useful  and  so  deserv- 
ing of  encouragement  and  support 
that  a  different  result  would  please 
us  better,  but  we  are  unable  to  reach 
it  under  the  law  as  it  stands.'' 

m.  Rule  in  Connecticut, 

In  Connecticut  the  early  cases  were 
to  the  effect  that  where  at  the  time 
a  religious  society  acquires  property, 
it  is  exempted  from  taxation  by  law, 
it  continues  exempt  from  taxation  re- 
gardless of  any  subsequent  enact- 
ments. Atwater  v.  Woodbridge  (1826) 
G  Conn.  223,  16  Am.  Dec.  46;  Osborne 
V.  Humphrey  (1829)  7  Conn.  335; 
Parker  v.  Redfield    (1836)    10  Conn. 


490;  Landon  v.  Litchfield  (1836)  11 
Conn.  250;  Seymour  v.  Hartford 
(1851)  21  Conn.  481. 

By  a  statute  of  1702,  it  was  provided 
as  follows:  "All  such  lands,  tene- 
ments, hereditaments  and  other  es- 
tates, that  either  formerly  have  been, 
or  hereafter  shall  be  given  and  grant- 
ed, either  by  the  general  assembly  of 
this  colony,  or  by  any  town,  village  or 
particular  persons,  for  the  mainte- 
nance of  the  ministry  of  the  Gospel, 
in  any  part  of  this  colony,  or  schools 
of  learning,  or  for  the  relief  of  poor 
people,  or  for  any  other  public  or 
charitable  use,  shall  forever  remain 
and  be  continued  to  the  use  to  which 
such  lands,  tenements,  hereditaments 
or  other  estates,  have  been  or  shall 
be  given  and  granted,  according  to 
the  true  intent  and  meaning  of  the 
grantors,  and  to  no  other  use  what- 
ever; and  also  be  exempted  out  of 
the  general  lists  of  estates,  and  free 
from  the  payment  of  rates.'  "  See 
Atwater  v.  Woodbridge,  supra;  Os- 
borne V.  Humphrey  (1829)  7  Conn. 
335;  Landon  v.  Litchfield  (1836)  11 
Conn.  251.  Under  that  statute  and 
in  pursuance  of  the  doctrine  hereto- 
fore stated,  where  money  was  given 
to  a  church  society  for  the  benefit 
of  the  ministry,  it  was  held  that  it 
was  exempt  from  taxation  when  loaned 
out  at  interest.  Atwater  v.  Wood- 
bridge,  supra.  And  where  lands 
granted  for  religious  purposes  were 
subsequently  leased  for  a  term  of  999 
years,  it  was  held  that  the  land  and 
any  buildings  erected  thereon  were 
exempt  from  taxation.  Osborne  v. 
Humphrey,  7  Conn.  335;  Landon  v. 
Litchfield,  supra.  But  a  building 
erected  by  the  lessee  of  lands  from 
a  church,  under  an  agreement  that  he 
might  remove  the  same  at  the  end  of 
the  term,  being  personal  property,  was 
held  to  be  taxable  to  the  owner  of  the 
building  as  personalty.  Parker  v. 
Redfield  (1835)  10  Conn.  496.  It  has 
been  held  that  where  lands  were 
granted  to  a  religious  society  without 
restriction  as  to  use,  and  the  convey* 
ance  contained  no  statement  that  it 
was  for  religious  purposes,  no  exemp- 
tion from  taxation  existed,  so  that  a 
lessee  from  the  church  of  lands  for 
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a  term  of  999  years,  under  such  a 
eonveyance,  was  taxable.  Seymour  v. 
Hartford,  supra. 

In  the  subsequent  case  of  New 
Haven  v.  Sheffield  (1861)  30  Conn.  160, 
the  court  held,  however,  after  review- 
ins:  and  attempting  to.  distinguish  the 
earlier  cases,  that  where  lands  granted 
in  fee  to  a  religious  society  were 
by  it  granted  to  a  private  person 
in  fee,  the  exemption,  so  far  as. 
the  lands  were  concerned,  under 
the  Act.  of  1702,  ceased.  And  it 
was  subsequently  held,  overruling 
the  earlier  cases  to  the  contrary, 
that  the  legislature  had  the  power 
to  subject  to  taxation  lands  acquired 
by  a  religious  society  under  an 
act  exempting  the  same  from'  tax- 
ation, and  that  no  constitutional  pro- 
vision was  violated  thereby.  Lord  v. 
Litchfield  (1869)  36  Conn.  116,  4  Am. 
Hep.  41.  In  the  case  last  cited,  the 
court  held  that  where  a  religious  so- 
ciety executed  a  lease  of  lands  for  999 
years,  the  exemption  from  taxes  under 
the  AQt  of  1702  ceased,  overruling  the 
earlier  cases  which  held  the  contrary. 
To  the  same  effect  is  Brainard  v.  Col- 
chester (1863)  31  Conn.  407. 

Under  the  Connecticut  statute  (Gen. 
Stat.  p.  154,  §  12)  e:^empting  from  tax- 
ation buildings  or  portions  of  build- 
ings exclusively  occupied  as  churches, 
it  has  been  held  that  if  a  trading  or 
financial  corporation  owns  a  building 
and  permits  its  use  for  purposes  of 
religious  worship,  and  yet  retains  and 
exercises  the  right  to  use  it  for  pur- 
poses of  public  amusement  and  cor- 
porate profit  and  to  apply  the  receipts 
therefrom  to  secular  uses,  the  building 
is  not  within  the  exemption.  The  de- 
termination of  the  question  as  to  an 
exemption  under  the  general  statute 
does  not  depend  on  the  proportion 
which  the  time  given  to  the  religious 
bears  to  that  given  to  the  secular 
use,  or  upon  the  amount  of  the  result- 
ing income.  Connecticut  Spiritualist 
Camp  Meeting  Asso.  v.  East  Lyme 
(1886)  54  Conn.  152,  5  Atl.  849,  where- 
in  it  was  held  that  a  building  belong- 
ing to  a  camp-meeting  association,  the 
upper  story  of  which  was  divided  into 
small  rooms  used  for  lodging  rooms 
by  the  speakers  at  the  camp  meetings 


and  preachers  of  the  association,  free 
of  charge,  and  by  visitors  who  were 
charged  a  small  sum,  and  the  lower 
story  of  which  was  used  mainly  for 
religious  services,  and  on  one  side  of 
which  a  lunch  counter  was  located 
where  refreshments  were  sold,  which 
was  also  used  for  dancing  and  skating 
when  services  were  not  being  Tield,  for 
which  amusement  a  fee  was  charged, 
was  not  exempt  from  taxation  under 
the  statute. 

Under  the  provision  of  the  General 
Statutes  (§  3820)  exempting  "build- 
ings belonging  to  and  used  exclusive- 
ly for  scientific,  literary,  benevolent, 
or  ecclesiastical  societies,  not  includ- 
ing any  real  estate  conveyed  •by  any 
ecclesiastical  society  or  public  or  char- 
itable institution  without  reserving 
an  annual  income  or  rent,  or  by  a 
conveyance  intended  to  be  a  perpetual 
alienation,  and  not  including  any  real 
estate  of  any  educational,  benevolent 
or  ecclesiastical  corporation  or  associ- 
ation, whether  held  in  the  name  of 
such  corporation  or  association  or  by 
any  person  or  persons  in  trust  for 
such  corporation  or  association,  and 
which  is  leased  or  used  for  other  pur- 
poses than  *  the  specific  purposes  of 
such  corporation  or  association,  nor 
including  lands  granted  and  given  for 
the  maintenance  of  the  ministry  of  the 
Gospel  while  leased,"  it  has  been  held 
that  the  ecclesiastical  societies  con- 
templated by  the  statute  are  such  as 
are  local  in  their  nature,  organized 
under  the  Connecticut  laws  and  there 
located,  and  such  as  are  connected 
with  some  church  organization,  organ- 
ized lor  the  public  worship  of  God. 
Manresa  Institute  v.  Norwalk  (1891) 
61  Conn.  228,  23  Atl.  1088,  wherein 
the  court  held  that  a  society  organized 
under  the  laws  of  New  York  for  the 
purpose  of  educating  young  men  for 
the  priesthood,  and  to  give  them  a 
thorough  theological  and  scientific 
course  of  study,  was  not  an  ecclesi- 
astical society  within  the  purview  of 
the  statute. 

Where  lands  were  leased  by  a  reli- 
gious society  for  a  term  of  years,  re- 
serving a  yearly  ground  rent,  with  a 
stipulation  that  the  lessee  should  erect 
a  building  on  the  leased  premises  and 
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that  upon  the  termination  of  the 
lease  the  lessor  should  pay  a  sum,  to 
be  fixed  by  appraisers,  for  the  build- 
ing, it  was  held  that  the  building 
erected  upon  the  land  was  not  exempt 
from  taxation,  as  it  was  not  a  part  of 
the  land,  but  belonged  to  the  lessee, 
although  it  was  conceded  that  the 
land  was  exempt.  Russell  v.  New 
Haven  (1883)  51  Conn.  259. 

It  has  been  held  that  the  exemption 
expends  only  to  buildings,  and  ex- 
cludes land,  except  such  as  usually 
goes  wtih  buildings.  Manresa  Insti- 
tute V.  Norwalk,  supra,  wherein  the 
court  held  that  the  exemption  did  not 
extend  to  50  acres  of  land,  12  of  which 
were  upland,  and  a  part  of  which  was 
cultivated  as  a  garden,  the  whole  of 
which,  with  the  buildings  thereon,  was 
used  as  a  vacation  retreat  for  pro- 
fessors and  priests  connected  with  the 
society. 

Where  a  church  charges  no  pew 
rentals,  and  in  order  to  defray  the  ex- 
penses of  the  church  rents  the  build- 
ing at  various  times  for  lectures,  vocal 
and  instrumental  concerts,  mesmeric 
performances,  drama,  and  political 
conventions,  which  do  not  interfere 
with  its  use  as  a  church,  it  is  exempt 
from  taxation.  First  Unitarian  Soc. 
V.  Hartford  (1895)  66  Conn.  368,  34 
Atl.  89.  In  the  foregoing  case  it  was 
also  held  that  under  §  3823  of  the 
General  Statutes,  which  exempts  from 
taxation  certain  funds  invested  by  a 
church,  the  exemption  applies  only  to 
investments  in  the  form  of  bonds  and 
mortgages,  and  the  like,  and  not  to  a 
building  erected  on  a  part  of  a  church 
lot  which  is  leased  for  stores  ai|d  of- 
fices. 

Ill,  Succession  or  inheritance  tax, 

a.  Generally, 

A  religious  corporation  or  society 
is  not  exempt  from  the  provisions  of 
an  inheritance  or  succession  tax  mere- 
ly because  it  enjoys  an  exemption 
from  general  taxation.  Thus,  under 
an  exemption  from  general  taxes 
of  all  buildings  used  for  public 
worship,  it  has  been  held  that  a 
church  is  not  exempt  from  an  in- 
heritance tax,  although  the  money 
is    bequeathed    for    the    purpose    of 


renovating  a  church  edifice.  Sher- 
rill  V.  Christ  Church  (1890)  121  N, 
Y.  701,  25  N.  E.  50,  reversing  (1890) 
55  Hun,  472,  8  N.  Y.  Supp.  806. 

When,  therefore,  a  religious  cor- 
poration not  exempted  from  taxation 
by  its  charter  or  by  some  special  en- 
actment, but  governed  by  the  general 
law,  claims  exemption,  it  must  be  able 
to  point  to  some  particular  legislation 
which  takes  it  out  of  the  general  rule 
that  all  property  is  subject  to  taxa- 
tion, or  its  claim  must  be  disallowed. 
See  Catlin  v.  Trinity  College  (1889) 
113  N.  Y.  133,  3  L.R.A.  206,  20  N.  E. 
864,  afiirming  (1888)  49  Hun,  278,  I  N. 
Y.  Supp.  808. 

So,  where  the  words  of  the  Inherit- 
ance Tax  Act  contain  no  exemption  in 
favor  of  a  church,  its  property  will 
not  be  exempt  from  the  tax.  Barring- 
er  V.  Cowan  (1856)  55  N.  C.  (2  Jones* 
Eq.)   436. 

The  exemptioif  from  a  succession  or 
inheritance  tax  is  prospective,  and, 
unless  the  intent  is  plain,  it  will  not 
be  given  a  retroactive  effect.  Sherrill 
v.  Christ  Church  (1890)  121  N.  Y.  701, 
25  N.  E.  50;  Re  Wolfe  (1891)  2  Con- 
noly,  600,  15  N.  Y,  Supp.  589. 

Of  course,  where  a  particular  re- 
ligious society  is  not  exempt  from  the 
general  tax  laws,  there  can  be  no 
question  of  its  being  exempt  from  the 
inheritance  tax,  in  the  absence  of  an 
express  exemption.  Re  Board  of  For- 
eign Missions  (1890)  58  Hun,  116,  II 
N.  Y.  Supp.  310. 

h.  Effect  of  express  stattUory  exemptitm, 

1,  Domestic  reUgious  hodym 

(a)    Church, 

In  the  great  majority  of  jurisdic- 
tions, domestic  religious  societies  or 
institutions  are  specifically  exempted 
from  the  provisions  of  the  Inheritance 
Tax  Laws. 

Under  such  an  express  exemption  it 
has  been  held  that  a  bequest  for 
"masses  to  be  read  for  the  repose  of 
the  soul"  was  a  bequest  to  a  religious 
body,  and  exempt.  Re  Didion  (1907) 
54  Misc.  201,  105  N.  Y.  Supp.  924, 
wherein  the  court  said:  "The  lega- 
cies are  bequeathed  directly  to  reli- 
gious bodies,  the  provision  for  masses 
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being  merely  collateral  and  incidental. 
I  am,  therefore,  of  the  opinion  that  the 
appraiser  has  committed  no  error,  and 
that  the  decree  as  entered,  exempting 
the  legacies  as  provided  by  §  221  of 
the  Transfer  Tax  Law  (Laws  1896,  p. 
869,  chap.  908),  must  be  afRrmed." 
The  Pennsylvania  courts,  however, 
have  in  two  instances  denied  exemp- 
tion to  a  bequest  for  the  purpose  of 
having  masses  read  for  the  repose  of 
the  soul.  Nead's  Estate  (1913)  55  Pa. 
Super.  Ct.  573.  See  also  Seibert's  Ap- 
peal (1886)  3  Sadler  (Pa.)  412,  18 
W.  N.  C.  276,  6  Atl.  106.  In  the  case 
last  cited  the  court  said:  "The  col- 
lateral inheritance  tax  question  can 
in  no  way  impede  the  execution  of  the 
decree  of  the  orphans'  court,  for  the 
bequest  must,  of  course,  bear  its  own 
tax,  and  the  executors,  as  agents  for 
the  commonwealth,  are  entitled  to  re- 
tain this  tax  and  pay  it  over  to  the 
proper  officer.''  And  in  the  case  of 
Nead's  Estate  (Pa.)  supra,  the  court, 
quoting  the  foregoing  language,  said: 
^'It  is  said  that  this  is  dictum,  not  re- 
quired by  anything  in  the  case  before 
the  court,  and  therefore  is  not  a  bind- 
ing precedent.  Conceding  this  to  be 
so  (for  it  is  true  that  the  report  of  the 
case  does  not  clearly  show  how  the 
question  arose),  it  is  nevertheless  to 
be  respected  because  of  the  source 
from  which  it  comes,  and  also  because 
it  is  not  in  conflict  with  any  decision 
of  the  court  in  which  the  precise 
question  arose,  and  is  in  accordance 
with  principles  recognized  and  ap- 
plied in  analogous  cases." 

So,  it  has  been  held  that  no  exemp- 
tion attaches  to  bequests  to  a  church 
whose  benefits  and  privileges  are  not 
free  to  all.    Re  Wolfe  (1891)  2  Con-, 
noly,  600,  15  N.  Y.  Supp.  539. 

And  a  legacy  to  a  church,  for  the 
consideration  of  keeping  "in  order  for 

0 

all  time  the  graves  of  my  ancestry 
and  family  in  the  graveyard  of  said 
church,"  has  been  held  not  to  be  ex- 
empt. Re  Walter  (1887)  3  Pa.  Co.  Ct. 
447. 

Likewise,  an  exemption  has  been 
denied  where  the  bequest  was  given  in 
consideration  of  the  church  bell  being 
rung  for  a  certain  length  of  time  on  a 


specified  day.    Re  Gilpin  (1893)  14  Pa. 
Co.  Ct.  122,  3  Pa.  Dist.  R.  711. 

In  the  case  of  Re  Zimmerman 
(1920)  110  Misc.  295,  180  N.  Y.  Supp. 
508,  the  question  involved  was  wheth- 
er investment  securities  passing  by 
will  to  a  church  were  subject  to  the 
tax  provided  for  by  §  221b  of  the  Tax 
Law  (Consol.  Laws,  chap.  60,  59  Mc- 
Kinney,  Consol.  Laws,  p.  311),  provid- 
ing that  "upon  every  transfer  of  an 
investment,  as  defined  in  article  15  of 
this  chapter,  taxable  under  this  ar- 
ticle, a  tax  is  hereby  imposed,  in  addi- 
tion to  the  tax  imposed  by  §  221a,  of 
five  per  centum  of  the  appraised  in- 
ventory value  of  such  investment." 
Holding  the  legacy  not  to  be  subject 
to  the  tax,  the  court  said:  "Section 
221b  is  found  in  article  10  of  the  Tax 
Law.  Section  221,  which  is  included 
in  the  same  article,  provides  that 
property  bequeathed  to  a  religious 
corporation  shall  be  exempt  from  the 
transfer  tax.  As  the  securities  here 
under  consideration  are  not  taxable 
under  §  221,  because  bequeathed  to  a 
religious  corporation,  they  are  not 
subject  to  the  tax  provided  for  by  § 
221b." 

(h)    Missionary  society. 

In  New  York,  missionary  soeieties 
are  expressly  exempted  from  the  in- 
heritance tax.  In  applying  this  ex- 
emption the  character  of  an  incor- 
porated society  claiming  it  is  to  be  de- 
termined by  the  provisions  of  the  act 
under  which  it  is  incorporated. 

In  Re  McCormick  (1912)  206  N.  Y. 
100,  99  N.  E.  177,  reversing  (1912)  148 
App.  Div.  936,  133  N.  Y.  Supp.  1131, 
wherein  it  was  held  that  a  missionary 
society  incorporated  "for  the  purpose 
and  object  of  promoting  evangelical 
religion  by  means  of  the  Bible,  the 
printing  press,  colportage,  Sunday 
schools,  and  other  appropriate  ways," 
was  exempt.  The  court  said :  "As  iri- 
dicated  by  the  act  of  incorporation,  its 
purpose  is  'promoting  evangelical  re- 
ligion by  means  of  the  Bible,  the  print- 
ing press,  colportage,  Sunday  schools, 
and  other  appropriate  ways.'  Thus, 
its  object  is  to  encourage,  advance, 
and  forward  the  cause  of  religion. 
The  means  by  which  it  is  proposed  to 
do  this  are  the  circulation  of  the  Bible, 
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the  use  of  the  printing  press,  the  es- 
tablishment of  Sunday  schools,  and 
colportage,  which  latter  may  be  de- 
scribed as  the  sending  forth  of  per- 
sons to  labor  for  the  spread  of  the 
Gospel  by  distributing  religious  books 
and  tracts.  No  definite  territory  is 
prescribed  within  which  this  object 
shall  be  pursued  and  these  methods 
employed,  but,  .so  far  as  appears,  they 
may  be  brought  into  world-wide  ac- 
tivity. I  think  clearly  that  these  pur- 
poses establish  the  character  of  the 
appellant  as  a  missionary  corporation. 
A  missionary  is  defined  to  be  'one  sent 
to  preach  the  Gospel  to  the  heathen  or 
the  poor;  one  laboring  to  spread  the 
Gospel,  especially  among  a  neglected 
population,  in  connection  with  some 
church  or  society'  (Stormonth's  Eng- 
lish Diet.) ;  and,  again,  as  a  person 
'sent  by  ecclesiastical  authority  to  la- 
bor for  the  propagation  of  his  reli- 
gious faith  in  a  community  where  the 
church  has  no  self-supporting  indig- 
enous organization;  hence,  a  propa- 
gandist' (Century  Diet.).  .  .  •  Un- 
der these  definitions  and  authorities 
and  the  statement  of  its  purposes,  it 
seems  so  plain  that  the  appellant  is  a 
missionary  corporation  that  it  is  im- 
possible by  any  extended  argument  to 
strengthen  this  conclusion.  Its  pur- 
poses and  its  instrumentalities  are 
those  universally  recognized  as  ap- 
propriate to  the  cause  of  true  religious 
and  nussionary  work,  and  it  would 
be  a  very  narrow  and  unnatural  view 
which  should  lead  us  to  view  them 
otherwise,  for  the  purpose  of  imposing 
upon  its  resources  the  burdens  of  a 
legacy  tax." 

Likewise,  a  missionary  society,  hav- 
ing for  its  object  the  provision,  ''by 
building,  purchase,  hiring,  or  other- 
wise, [of]  so  many  floating  and  other 
churches  for  seamen  at  different 
points  in  the  city  and  port  of  New 
York  as  they  may  deem  proper,  in 
which  churches  the  seats  shall  be  free, 
and  to  provide  suitable  clergymen  to 
act  as  missionaries  in  said  churches," 
and  incorporated  under  a  special  act 
of  the  legislature  for  religious  pur- 
poses, has  been  held  to  be  a  religious 
corporation  within  the  exemption.  Re 
Prall  (1903)  78  App.  Div.  301,  79  N. 


Y.  Supp.  971,  wherein  the  court  said: 
"Was   this   a  'religious   corporation/ 
within  the  meaning  of  the  section  of 
the  tax  law  to  which  attention  has 
been  called?    The  incorporators  were 
members  of  a  society  attached  to  the 
Protestant  Episcopal  Church  in  the 
city  of  New  York,  and  they  and  their 
successors  were  declared  to  be  a  cor* 
poration.      The    object    of    the    in- 
corporation was  to  provide,  by  build- 
ing,    purchase,     hiring,     or     other- 
wise, floating  and  other  churches  for 
seamen  in  the  city  and  port  of  New 
York,  and  to  provide  clergymen  to  act 
as  missionaries  in  said  churches;  and 
the  corporation  was  subject  to  certain 
provisions  and  restrictions  contained 
in  the  general  act  for  the  incorpora- 
tion of  religious  societies.    It  is  diffi- 
cult to  see  for  what  this  corporation 
was  incorporated,  if  it  was  not  for  re- 
ligious purposes.    Its  only  power  was 
to  acquire  and  maintain  churches  in 
the  city  of  New  York,  and  to  provide 
clergymen  to  act  as  missionaries  in 
such  churches.    It  was  given  no  power 
to  organize  and  maintain  what  may  be 
called    'charities,'    as    dii^tinct   from 
those  strictly  relating  to  the  teaching 
of  religion;  and  while  this  religious 
teaching  was  to  be  free,  and  the  gen- 
eral provisions  relating  to  religious 
corporations  organized  under  the  gen- 
eral act  for  the  election  of  trustees 
and  the  management  of  the  church 
property  did  not  apply  to  this  corpo- 
ration, it  was  because  of  the  peculiar 
character  of  the  persons  for  whose  re- 
ligious instructions  the  churches  to  be 
organized  and  maintained  by  this  cor- 
poration were  intended;  but  the  ob- 
ject was  essentially  for  religious  in- 
struction, rather  than  for  the  relief  of 
the  physical  wants  of  those  for  whose 
benefit  the  corporation  was  intended. 
The  provisions  of  the  Act  of  1813  (a 
general  act  for  the  incorporation  of 
religious   societies)    were   not  appli- 
cable to  the  incorporation  of  such  a 
society  as  was  here  incorporated.  The 
general  act  contemplated  the  meeting 
together  of  the  persons  belonging  to  a 
church  congregation  or  religious  so- 
ciety not  already  incorporated,  and  the 
election  of  persons  as  trustees  to  take 
charge  of  the  estate  and  property  be- 
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longing  thereto,  and  to  transact  all 
affairs  relative  to  the  temporalities 
thereof.  There  were  no  such  persons 
constituting  the  religious  society  that 
was  here  sought  to  be  incorporated, 
the  object  generally  being  to  provide 
a  church  for  seamen  who  were  tempo- 
rarily in  the  port  of  New  York.  But 
the  sections  of  the  general  act  which 
were  made  applicable  to  this  corpora- 
tion are  those  which  apply  to  religious 
corporations,  and  such  corporations 
only.  What  I  think  was  clearly  con- 
templated was  the  incorporation  of  a 
religious  society  for  the  purpose  of 
furnishing  religious  instruction  and 
consolation  to  those  who  were  unable 
to  provide  for  themselves." 

Bat  in  the  case  of  Re  White  (1907) 
118  App.  Div.  869, 103  N.  Y.  Supp.  688, 
the  court,  reversing  an  order  exempt- 
ing a  missionary  society  from  the  in- 
heritance  tax,    said:     "The   learned 
counsel  for  the  respondent  does  not 
contend  that  the  order  can  be  sus- 
tained upon  the  theory  that  the  mis- 
sion was    organized   exclusively   for 
Bible  or  tract  purposes.     He  argues 
that  §  221  of  the  tax  law  should  be 
construed  as  relating  to  corporations 
'organized   exclusively   for  religious, 
Bible,  or  tract  purposes.'    That  would 
be  a  most  liberal  construction. of  the 
statute,  and  not,  I  think,  in  accord- 
ance with  the  intention  of  the  legisla- 
ture.   It  is  to  be  observed  that  the 
statute  does  not  provide  that  bequests 
or  devises  to  every  corporation  formed 
for  religious  purposes,  exclusively  or 
otherwise,  shall  be  exempt,  but  that 
devises  and  bequests  'to  any  religious 
corporation'   shall  be  exempt.     Reli- 
gious corporations  have  always  been 
classified  by  themselves,  and  as  sep- 
arate  and   distinct  from   charitable, 
benevolent,  and  missionary  societies. 
Re  Huntington  (1901)  168  N.  Y.  399, 
61  N.  E.  643;  Re  Watson  (1902)  171  N. 
Y.  256,  63  N.  E.  1109.    Missionary  so- 
cieties are,  in  a  sense,  organized  for 
religious  purposes,  but  they  are  not, 
under  our  statutes,  religious  corpora- 
tions ;  and  it  was  decided  by  the  court 
of  appeals   in   Re   Watson    (N.   Y.) 
supra,  that  bequests  and  devises  to 
missionary  and  Christian  associations 
are  not  exempt  under  §  221  of  the  tax 


law  from  the  tax  on  taxable  transfers. 
Neither  the  act  under  which  this  mis- 
sion was  incorporated,  nor  the  Mem- 
bership Corporations  Law,  which  has 
superseded  and  repealed  it,  authorizes 
the  organization  thereunder  of  a 
strictly  religious  corporation,  or  a  cor- 
poration exclusively  for  Bible  or  tract 
purposes,  as  contradistinguished  from 
missionary  purposes.  The  learned 
surrogate  based  his  decision  on  Re 
Prall  (1903)  78  App.  Div.  301,  79  N. 
Y.  Supp.  971p  which  is  clearly  dis- 
tinguishable upon  the  ground  that  the 
Protestant  Episcopal  Church  Mission- 
ary Society  for  Seamen,  whose  status 
was  there  under  consideration,  was  in- 
corporated by  a  special  act  of  the 
legislature  (chap.  147,  p.  213,  Laws 
1844),  for  religious  purposes,  and  was 
made  subject  to  many  of  the  provi- 
sions and  restrictions  of  'An  Act  for 
the  Incorporation  of  Religious  Socie- 
ties,' passed  on  the  5th  day  of  April, 
1813  (2  Rev.  Laws  1813,  p.  212).  Its 
special  charter  was  not  repealed  by 
the  Membership  Corporations  Law, 
nor  did  it  becoine  subject  thereto.  It  is 
not  for  us  to  say  what  the  statutory 
law  ought  to  be.  That  is  the  province 
of  the  legislature.  Our  function  is  to 
discover  and  declare  the  legislative 
intent.  The  provision  of  the  statute 
under  which  the  exemption  is  claimed, 
and  in  which  it  must  be  found  if  it 
exists  (§  221  of  the  tax  law),  clearly 
shows  that  the  legislature  recognized 
a  distinction  between  religious  cor- 
porations, including  corporations  or- 
ganized exclusively  for  Bible  or  tract 
purposes,  and  the  other  corporations 
organized  under  the  act  under  which 
this  mission  was  incorporated  and  un- 
der the  Membership  Corporations 
Law,  and  intended  to  prescribe  a  dif- 
ferent rule  therefor;  for  it  is  therein 
provided  that  personal  property,  other* 
than  money  or  securities  bequeathed 
'to  a  corporation  or  association  or- 
ganized exclusively  for  the  moral  or 
mental  improvement  of  men  or  women, 
or  for  charitable,  benevolent,  mission- 
ary, .  .  •  scientific  ;  .  .  pur- 
poses, .  •  .  or  for  two  or  more  of 
such  purposes,  and  used  exclusively  for 
carrying  out  one  or  more  of  such  pur- 
poses,' shall  also  be  exempted.  These 
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bequests  to  the  McAuley  Water  Street 
Mission  are  of  money,  and  they  are  to 
a  corporation  organized  for  mission- 
ary purposes,  and  are  therefore  not 
exempt  frdm  taxation  under  the  act 
relating  to  taxable  transfers." 

Under  an  act  adopted  prior  to  the 
present  New  York  Transfer  Tax  Law 
(59  McKinney,  Consol.  Laws,  pp.  278  et 
seq.),  which  by  an  amendment  adopted 
in  1905  expressly  exempts  missionary 
societies,  it  was  held  that  such  a  so- 
ciety was  not  within  an  exemption  of 
gifts  to  "religious  corporations."  Re 
Watson  (N.  Y.)  supra.  So,  in  the  case 
of  Re  Kavanagh  (1889)  24  N.  Y.  S.  R. 
404,  6  N.  Y.  Supp.  669,  decided  under 
the  Collateral  Inheritance  Tax  Act  of 
1887,  a  missionary  society  was  denied 
exemption  where  there  was  no  proof 
of  any  special  exemption,  either  by 
charter  or  by  any  special  act.  See  to 
similar  effect,  Catlin  v.  Trinity  College 
(1888)  49  Hun,  278,  1  N.  Y.  808,  af- 
firmed in  (1889)  113  N.  Y.  133.  3 
L.R.A.  206,  20  N.  E.  864,  decided  under 
the  Statute  of  1887. 

(c)   Salvation  Army, 

Under  a  statute  exempting  from  the 
inheritance  tax  "all  gifts  and  bequests 
to  or  for  charitable,  educational,  or 
religious  societies  or  institutions,"  a 
legacy  given  to  the  Salvation  Army 
has  been  held  to  be  exempt  from  the 
inheritance  tax.  Re  Crawford  (1910) 
148  Iowa,  60,  126  N.  W.  774,  Ann.  Cas. 
1912B,  992. 

(d)     Toung    Men^s    Christian    Aaaocia" 

^  tion. 

The  present  Transfer  Tax  Law  of 
New  York  as  amended  in  1905  (59  Mc- 
Kinney, Consol.  Laws,  pp.  278  et 
seq.)  provides  that  there  shall  be  ex- 
empted from  and  not  subject  to  the 
.provisions  of  the  act  personal  prop- 
erty other  than  money  or  securities 
"bequeathed  to  a  corporation  or  asso- 
ciation organized  exclusively  for  the 
moral  or  mental  improvement  of  men 
or  women,  or  for  scientific,  literary, 
library,  patriotic,  cemetery  or  histor- 
ical purposes  or  for  the  enforcement 
of  laws  relating  to  children  or  animals 
or  two  or  more  of  such  purposes,  and 
used  exclusively  for  carrying  out  one 
or  more  of  such  purposes." 


Under  that  act  a  transfer  of  prop- 
erty to  a  Young  Men's  Christian  Asso- 
ciation is  exempt.  Re  Moses  (1908) 
60  Misc.  637,  113  N.  Y.  Supp.  930. 

It  was  held  in  Re  Fay  (1902)  37 
Misc.  532,  76  N.  Y.  Supp.  62,  decided 
prior  to  the  Amendment  of  1905^ 
supra,  that  a  Young  Men's  Christian 
Association  was  not  a  religious  cor- 
poration within  the  then-existin^j  New 
York  statute  which  exempted  all  "re- 
ligious corporations"  from  the  col- 
lateral inheritance  tax. 

See  also  Re  Watson  (1902)  171  N. 
Y.  256,  63  N.  E.  1109. 

(e)    Bule   in    MasBachusetts   and  DTeur 

Hampshire. 

In  Massachusetts,  it  has  been  held 
that,  under  a  statute  exempting  from 
succession  tax  property  which  shall 
pass  "to  or  for  the  use  of  charitable, 
educational,  or  religious  societies  or 
institutions,  the  property  of  which  i& 
by  law  exempt  from  taxation,"  the  ex- 
emption depends  upon  whether  the 
society  or  institution  is  one  whose 
^  property  is  generally  exempt  from 
taxation,  and  not  whether  the  prop- 
erty which  passes  will  be  exempt. 
First  Universalist  Soc.  v.  Bradford 
(1904)  185  Mass.  310,  70  N.  E.  204.  It 
was  accordingly  held  that  a  devise  to 
a  i^eligious  society  of  property  to  be 
used  as  a  parsonage  was  not  liable  to 
the  succession  tax,  although  subject  to 
yearly  taxation  in  the  hands  of  the  so- 
ciety, since  its  house  of  religious  wor~ 
ship,  which  was  its  principal  property^ 
was  exempt  from  such  taxation. 

And  in  New  Hampshire  a  like  stat- 
ute was  similarly  construed  in  Carter 
V.  Whitcomb  (1908)  74  N.  H.  482,  17 
L.R.A.(N.S.)  733,  69  Atl.  779,  wherein 
the  court  said:  "The  sole  test  sug- 
gestecl  by  the  language  of  the  statute 
in  its  application  to  the  subject-mat- 
ter is  to  ascertain  whether  the  legatee 
is  a  .  .  .  religious  society,  whose 
property,  when  used  exclusively  in 
carrying  out  the  purposes  of  the  asso- 
ciation, is  exempt  from  taxation.  It 
is  the  character  of  the  institution,  the 
purposes  it  was  organized  to  accom- 
plish, and  its  liability  or  nonliability 
to  taxation  for  property  devoted  to 
[that]     purpose     [which]     determine 
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whether  it  falls  within  or  without  the 
exception  provided  in  the  Inheritance 
Tax  Law."  In  that  case  a  Young 
Women's  Christian  Association  whose 
work  included  the  holding  of  Gospel 
services,  teaching  English  to  foreign- 
ers, and  furnishing  food  and  lodging 
for  women  passing  through  the  city, 
was  held  to  be  entitled* to  an  exemp- 
tion from  the  inheritance  tax.  On  this 
point  the  court  said :  "Its  general  ob- 
ject is  religious  and  charitable,  and 
its  property  vexclusively  devoted  to 
that  object  would  undoubtedly  be  ex- 
empt from  general  taxation  under 
chapter  66,  Laws  1895,  if  it  were  not 
for  its  special  exemption  by  chapter 
216,  Laws  1907.*  It  is  therefore  enti- 
tled to  exemption  from  the  inherit- 
ance tax." 

An  amendment  to  the  New  Hamp- 
shire statute,  which  has  been  held  to 
change,  rather  than  to  declare,  the 
meaning  of  the  original  statute  (see 
Carter  v.  Whitcomb,  supra) ,  makes  the 
exemption  applicable  only  "when  such 
society  or  institution  is  bound  by  the 
terms  of  the  will,  ...  or  by  the 
limitation  of  its  powers,  to  devote 
such  property  solely  to  such  uses  and 
purposes  that  the  property  in  its  hands 
will  be  by  law  exempt  from  taxation." 

In  Carter  v.  Whitcomb,  supra,  it  is 
said  that  under  the  amended  statute 
*'it  would  seem  the  exemption  attaches 
only  when  it  appears  that  the  money 
or  property  donated  must  be  devoted 
to  such  uses  by  the  society  that  it  will 
be  exempt  from  the  general  yearly  tax 
burden." 

In  Carter  v.  Eaton  (1910)  75  N.  H. 
560.  78  Atl.  643,  the  only  case  arising 
under  the  amended  statute,  a  bequest 
in  trust  for  certain  churches,  half  of 
the  income  of  which  was  directed  to 
be  used  "for  the  support  of  good  music 
in  the  same,  and  the  other  half  to  be 
used  to  defray  the  current  expenses  of 
the  said  churches,"  was  held  to  be  ex- 
empt from  the  succession  tax.  The 
court  said:  "The  churches  in  ques- 
tion are  religious  societies  in  this 
state,  and  are  public  charitable  asso- 
ciations or  societies  within  the  mean- 
ing of  the  Act  of  1895.  Carter  v. 
Whitcomb  (1908)  74  N.  H.  486,  17 
L.R.A.(N.S.).783,  69  Atl.  779.     Each 


is  required  by  the  terms  of  the  will  to 
devote  so  much  of  the  income  as  it 
may  be  entitled  to,  and  as  shall  come 
into  its  hands  as  beneficiary,  to  the 
maintenance  of  public  worship  in  its 
particular  institution.  The  use  to  be 
made  of  it  is  direct  and  exclusive ;  and 
where  such  is  the  case,  it  has  been 
uniformly  heW  by  this  court,  in  con- 
struing the  same  or  similar  language 
used  in  the  enactment  of  analogous 
laws,  that  the  use  made  of  the  prop- 
erty is  such  as  to  entitle  it  to  exemp- 
tion from  the  annual  tax." 

(f)    Rule  in  New  Jersey, 

The  New  Jersey  statute  exempts 
from  the  collateral  inheritance  tax  "all 
legacies  to  any  Bible  or  tract  society, 
or  religious  institutions,  boards  of  the 
church,  or  organizations  thereof,  not 
confined,  in  their  operations  and  bene- 
factions to  local  or  state  purposes,  but 
for  the  general  good  of  the  people  in- 
terested therein,  whether  such  so- 
cieties, religious  institutions,  or 
boards  are  organized  under  the  laws 
of  this  state  or  incorporated  and  or- 
ganized under  the  laws  of  some  other 
state."  See  Re  Jones  (1907)  73  N.  J. 
Eq.  353,  67  Atl.  1035,  affirmed  on  opin- 
ion below  in  (1908)  74  N.  J.  Eq.  447, , 
70  Atl.  1101. 

So,  it  was  held  in  Re  Jones,  supra, 
that  a  theological  seminary  whose  ob- 
ject was  "to  furnish  means  of  instruc- 
tion to  such  young  men  of  the  Baptist 
denomination  as  shall  give  satisfac- 
tory evidence  to  the  church  of  which 
they  are  members,  and  to  the  trustees 
of  the  society,  of  their  personal  piety 
and  their  call  to  the  Gospel  ministry," 
is  a  religious  institution  within  the 
tax  exemption.  In  that  case  the  tax 
exemption  was  also  held  to  contem- 
plate a  missionary  society  whose  ob- 
ject was  "to  promote  the  preaching  of 
the  Gospel  in  North  America." 

In  Price  v.  Edwards  (1916)  88  N.  J. 
L.  582,  97  Atl.  57,  a  bequest  to  the 
United  Hebrew  Charities  "for  the  sup- 
port and  maintenance  of  the  Jewish 
poor  people  of  the  city  of  New  Bruns- 
wick" was  held  to  be  subject  to  the 
inheritance  tax,  the  court  saying :  "It 
is  obvious  that  the  United  Hebrew 
Charities,  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  York, 
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does  not  come  within  the  category  of 
the  institutions  exempted  by  the  Act 
of  1898  from  a  transfer  tax.  It  is 
neither  a  Bible  nor  a  tract  society.  It 
is  not  a  religious  institution.  The 
mere  fact  that  its  benefactions  are 
limited  to  those  of  the  Hebrew  faith 
does  not  constitute  it  a  religious  in- 
stitution within  the  meaning  of  the 
Exemption  Act  of  1898.  It  is  purely 
a  charitable  organization." 

2,   Foreign  religious   body. 

The  exemption  from  succession  or 
inheritance  taxes  accorded  to  domestic 
religious  organizations  does  not  ex- 
tend to  foreign  organizations. 

Illinois.— Re  Speed  (1905)  216  111. 
23,  108  Am.  St.  Rep.  189,  74  N.  E.  809. 

Iowa.— See  Re  Crawford  (1910)  148 
Iowa,  60,  126  N.  W.  774,  Ann.  Cas. 
1912B,  992. 

Massachusetts. — Minot  v.  Winthrop 
(1894)  162  Mass.  113,  26  L.R.A.  259, 
38  N.  E.  512. 

New  Hampshire. — Carter  v.  Whit- 
comb  (1908)  74  N.  H.  482,  17  L.R.A. 
(N.S.)  733,  69  Atl.  779;  Carter  v. 
Story  (1911)  76  N.  H.  34,  78  Atl.  1072. 

New  Jersey. — State  v.  New  York 
Yearly  Meeting  of  Friends  (1901)  61 
N.  J.  Eq.  620,  48  Atl.  227;  Re  Gopsill 
(1910)  77  N.  J.  Eq.  215,  77  Atl.  793. 
See  also  Price  v.  Edwards  (1916)  88 
N.  J.  L.  582,  97  Atl.  57. 

New  York.— Re  Prime  (1893)  186 
N.  Y.  347,  18  L.R.A.  713,  32  N.  E. 
1091;  Re  Balleis  (1894)  144  N.  Y.  132, 
38  N.  E.  1007;  Re  Smith  (1894)  77 
Hun,  134,  28  N.  Y.  Supp.  476;  Re 
Taylor  (1894)  80  Hun,  589,  30  N.  Y. 
Supp.  582;  Re  Fayerweather  (1894) 
31  Abb.  N.  C.  287,  30  N.  Y.  Supp.  273; 
Re  Wolfe  (1898)  23  Misc.  439,  52  N. 
Y.  Supp.  415;  Re  Lyon  (1911)  144  App. 
Div.  104,  128  N.  Y.  Supp.  1004. 

Thus,  in  the  case  of  Re  Prime  (N. 
Y.)  supra,  it  was  held  that  the  ex- 
emption of  ''any  religious,  educational, 
Bible,  missionary,  tract,  literary, 
scientific,  benevolent  or  charitable 
corporation,  or  corporation  organized 
for  .  .  .  other  than  business  pur- 
poses," from  the  collateral  inheritance 
tax  extended  only  to  domestic  corpo- 
rations. The  court  said:  "A  statute 
of  a  state  granting  powers  and  priv- 
ileges to  corporations  must,  in  the  ab- 


sence  of  plain  indications  to  the  con- 
trary, be  held  to  apply  only  to  corpo- 
rations created  by  the  state,  and  over 
which  it  has  the  power  of  visitation 
and  control.  Such  is  the  natural  in- 
terpretation of  such  legislation,  in  the 
absence  of  a  contrary  intention  ap- 
pearing on  the  face  of  the  act.  The 
legislature  ip  such  cases  is  dealing 
with  its  own  creations,  whose  rights 
and  obligations  it  may  limit,  define, 
and  control.  ...  It  is  the  policy 
of  society  to  encourage  benevolence 
and  charity.  But  it  is  not  the  proper 
function  of  a  state  to  go  outside  of  its 
own  limits  and  devote  its  resources 
to  support  the  cause  of  religion,  edu- 
cation, or  missions  ior  the  be^nefit  of 
mankind  at  large.'' 

The  foregoing  language  was  quoted 
with  approval  in  Re  Balleis  (1894)  144 
N.  Y.  132,  38  N.  E.  1007,  and  in  Re 
Smith  (1894)  77  Hun,  134,  28  N.  Y. 
Supp.  476,  in  both  of  which  cases  it 
was  held  that  the  exemption  provision 
in  favor  of  religious  corporations,  of 
an.  act  providing  for  transfer  taxes. 
did  not  apply  to  foreign  religious  cor- 
porations. 

And  in  Carter  v.  Whitcomb  (1908) 
74  N.  H.  482,  17  L.R.A.(N.S.)  733,  69 
Atl.  779,  the  court,  denying  exemption 
to  a  Home  Missionary  Society  which 
was  an  auxiliary  to  a  corporation  or- 
ganized in  another  state,  and  whose 
object  was,  in  subordination  to  the 
principal  body,  to  assist  "in  the  eleva- 
tion and  evangelization  of  needy  and 
destitute  women  and  children  in  oar 
own  land,  and  in  raising  funds  for 
this  work,"  said :  "While  it  seeks  to 
accomplish  religious,  moral,  and  edu- 
cational results,  its  field  of  operation 
is  not  confined  to,  though  it  may  in- 
clude, this  state;  and  the  question 
whether  its  charity  is  a  public  one 
which  the  legislature  intended  to  pro- 
mote may  not  be  entirely  free  from 
doubt  As  a  matter  of  fact,  a  very 
small  part  of  the  funds  of  this  local 
society  is  expended  in  this  state;  and 
it  does  not  appear  from  the  case 
whether  it  has  the  rights  as  between  it 
and  the  parent  society,  to  use  its 
money  for  local  purposes.  As  a  matter 
of  practice,  it  has  devoted  substantial- 
ly all  its  funds  to  the  suj^port  of  cha^ 
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ities  outside  of  New  Hampshire,  and 
presumably  it  will  continue  that  prac- 
tice. If  its  object  was  to  maintain  an 
orphans'  home  or  a  hospital  for  poor 
people  on  the  Pacific  coast,  and  all  its 
resources  were  devoted  to  that  pur- 
pose, the  public  benefit  of  such  a  char- 
ity in  New  Hampshire  would  not  be 
apparent.  Perhaps  it  would  be  no 
more  evident  than  the  maintenance  of 
missions  in  China.  Its  relation  to  the 
public  interests  of  this  state,  which 
alone  the  legislature  is  ordinarily  pre- 
sumed to  have  in  view,  would  be  so 
slight,  arising  merely  from  a  general 
community  of  interstate  interests,  that 
it  is  not  probable  such  a  charity  would 
be  the  object  of  legislative  bounty 
and  encouragement.  Nor  should  we 
expect  to  find  the  lawmakers  exempt- 
ing from  the  common  burden  of  tax- 
ation a  society  whose  purpose  is,  as 
established  by  long  practice,  to  use 
its  funds  exclusively  in  the  promotion 
of  charities  in  other  states.  If  some 
substantial  local  benefit  accrues  of  a 
public  nature  by  the  actual  use  of 
some  of  its  funds  for  charitable  pur- 
poses in  this  state,  it  might  be  found 
that  it  was  included  within  the  ex- 
emption, though  it  used  the  balance  of 
its  funds  in  other  jurisdictions.  .  .  . 
The  question  would  be  whether  its 
charity  was  of  such  a  character  and 
so  administered  as  to  be  of  any  sub- 
stantial benefit  or  advantage  to  the 
public  of  this  state;  and  this  would 
be  principally  a  question  of  fact,  to  be 
determined  upon  competent  evidence. 
But  in  the  absence  of  such  evidence, 
as  in  the  case  of  this  missionary  so- 
ciety, the  fact  cannot  be  assumed, 
and  it  cannot*  be  found,  upon  the  facts 
reported,  that  the  society  is  exempt 
from  taxation." 

So,  in  the  case  of  Re  Speed  (1905) 
216  111.  23,  108  Am.  St.  Rep.  189,  74 
N.  E.  809,  wherein  it  was  held  that 
exemptions  in  favor  of  religious,  edu- 
cational, or  charitable  organizations 
provided  by  the  Inheritance  Tax  Stat- 
ute did  not  apply  to  foreign  corpora- 
tions, the  fact  that  the  benefits  of  such 
corporations  were  bestowed  beyond 
the  state  seems  to  have  influenced  to 
some  extent  the  decision,  since  the 
court  adverted  to  the  fact  that  the 
17  A.L.R.— 67. 


corporation  in  question  had  never  en- 
gaged in  the  state  in  the  educational 
or  religious  work  it  was  chartered  to 
promote  and  advance,  and  that  it  had 
no  ,powBr  to  devote  funds  which  it 
might  receive  to  educational  or  reli- 
gious purposes  beyond  the  limits  of 
the  state  where  it  was  incorporated. 

In  Minot  v.  Winthrop  (1894)  162 
Mass.  118,  26  L.R.A.  259,  38  N.  E.  512, 
it  being  contended  that  a  bequest  to 
a  church  in  another  state  was  exempt 
from  the  inheritance  tax  for  the  rea- 
son that  by  the  law  of  that  state  the 
church  was  exempt  from  taxation,  the 
court  said:  ''The  contention  of  the 
attorney  general  is  that  the  exemption 
of  'charitable,  educational,  or  religious 
societies  or  institutions,  the  property 
of  which  is  exempt  by  law  from  taxa- 
tion/ found  in  the  1st  section  of  Stat. 
1891,  chap.  425,  is  confined  to  societies 
the  property  of  which  is  exempt  from 
taxation  by  the  laws  of  this  common- 
wealth. We  think  that  this  is  the  true 
construction."  To  the  same  effect, 
see  Re  Taylor  (1894)  80  Hun,  589,  30 
N.  Y.  Supp.  582. 

And  in  Re  Fayerweather  (1894)  31 
Abb.  N.  C.  287,  30  N.  Y.  Supp.  273,  a 
bequest  to  a  theological  school,  held 
to  be  a  religious  institution,  was  de- 
nied exemption  from  the  collateral  in- 
heritance tax  on  the  ground  that  it 
was  not  incorporated  within  the  state. 

It  was  held  in  Re  Wolfe  (1898)  23 
Misc.  439,  52  N.  Y.  Supp.  415,  that  the 
American  Bi^tist  Publication  Society, 
a  foreign  corporation,  was  not  exempt 
from  the  state  legacy  tax  under  the 
statutory  right  to  take,  hold,  and  en- 
joy property  in  the  state  of  New  YorK 
by  devise,  Jbequest,  gift,  grant,  or  pur- 
chase. 

So,  a  foreign  religious  corporation 
was  held  in  Re  Gopsill  (1910)  77  N.  J. 
Eq.  215,  77  Atl.  793,  not  to  be  exempt 
from  the  payment  of  the  state  collater- 
al inheritance  tax,  under  an  amend- 
ment impliedly  repealing  an  act  ex- 
empting from  such  tax  foreign  as  well 
as  domestic  charitable  or  religious  cor- 
porations. 

A  bequest,  however,  to  the  American 
Missionary  Union  (Boston,  Massa- 
chusetts) was,  in  Re  Lyon  (1911)  144 
App.  Div.  104,  128  N.  Y.  Supp.  1004, 
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held  not  to  be  subject  to  a  transfer 
tax,  although  incorporated  in  three 
different  states,  including  that  of  New 
York,  since  the  union  was  a  distinct 
legal  entity,  and  was  made  a  domestic 
corporation  by  New  York  state  laws. 
"Theoretically,"  said  the  court,  "it 
may  be  said  that  there  is  a  distinct 
legal  entity  in  each  of  the  three  states ; 
but  the  substance  is  the  same  in  all. 
It  is  a  single  body  possessing  the 
franchises  and  privileges  of  a  do- 
mestic corporation  in  three  states.  To 
say  that  the  bequest  is  to  a  foreign 
corporation,  merely  because  the  testa- 
trix named  the  place  where  its  prin- 
cipal office  is  located,  is  to  substitute 
form  for  substance.  If  she  had  dis- 
tinctly said  that  she  intended  the  be- 
quest to  go  to  the  New  York  corpora- 
tion, it  would  have  gone  into  the  same 
treasury,  and  have  been  disbursed  in 
the  same  manner  and  by  the  same 
people." 

So,  it  was  stated  in  State  v.  New 
York  Yearly  Meeting  of  Friends 
(1901)  61  N.  J.  Eq.  620,  48  Atl.  227, 
that  a  bequest  to  the  New  York  Year- 
ly Meeting  of  Friends  was  exempt 
from  the  payment  of  an  inheritance 
tax  under  a  statute  providing  that  all 
gifts,  etc.,  to  any  Bible  or  tract  so- 
ciety, religious  institution,  or  church 
board  not  confined  in  their  operations 
and  benefactions  to  local  or  state  pur- 
poses, but  for  the  general  good  of  the 
people  interested  therein,  of  the 
United  States  or  of  foreign  lands,  as 
the  board  of  home  and  foreign  mis- 
sions of  various  church  denominations, 
shall  not  be  taxed  under  said  act, 
whether  said  society,  religious  insti- 
tution, or  board  aforesaid  is  organized 
under  the  laws  of  this  state,  or  incor- 
porated and  organized  under  the  laws 
of  some  other  state,  the  New  York 
Yearly  Meeting  of  Friends  being  the 
general  governing  body  of  the  Society 
of  Friends,  and  having  primary  con- 
trol over  the  missionary  purposes  and 
general  benefactions  of  such  minor 
bodies  as  act  by  its  authority;  also, 
its  field  of  operation  not  being  con- 
fined to  the  state  of  New  York. 

Similariy,  in  Re  Crawford  (1910) 
148  Iowa,  60,  126  N.  W.  774,  Ann.  Cas. 
1912B,  992,  it  was  held  that  while  a 


legacy  to  or  for  the  Salvation  Army, 
or  other  religious  or  charitable  insti- 
tutions organized  under  the  corpora- 
tion laws  of  another  state,  is  not  ex- 
empted from  the  inheritance  tax  of 
Iowa,  a  gift  or  bequest  to  a  branch  of 
such  a  society,  in  the.  nature  of  a  trust 
to  be  expended  within  the  state  for 
purely  local  benefit  and  local  pur- 
poses, may  be  held  to  be  exempt. 

Likewise,  legacies  to  the  Baptist 
Convention,  a  corporation  with  powers 
broad  enough  to  authorize  the  use  of 
its  funds  in  the  promotion  of  religious 
and  charitable  objects  in  other  states 
and  countries,  have  been  held  not  to 
be  subject  to  the  New  Hampshire  in- 
heritance tax,  where  the  charity  of 
the  convention  is  of  substantial  benefit 
to  the  people  of  that  state,  within  the 
intent  of  the  statute  exempting  such 
property  from  the  tax  mentioned. 
Carter  v.  Story  (1911)  76  N.  H.  34, 
78  Atl.  1072. 

IV,  Special  assessment. 

a.   In  absence  of  express  statutory  ex» 

emption. 

1.  Rule  stated. 

It  is  well  established  that  a  con- 
stitutional or  statutory  exemption 
from  taxation  is  to  be  taken  as  an  ex- 
emption from  general  taxation,  state, 
county,  and  municipal,  and  does  not 
relieve  those  in  whose  favor  such  ex- 
emption exists  from  the  obligation  to 
pay  special  assessments  for  local  im- 
provements which  are  charged  on  con- 
tiguous property,  on  the  theory  that 
the  property  is  specially  benefited 
thereby. 

Georgia. — Atlanta  v,  Pirst  Presby. 
Church  (1890)  86  Ga.  780,  12  L.R.A. 
852,  13  S.  E.  252,  overruling  First  M. 
£.  Church  v.  Atlanta  (1886)  76  Ga. 
181.  See  also  St.  Mark's  Church  v. 
Brunswick  (1887)  78  Ga.  541,  3  S.  E. 
561. 

Illinois.  —  Ottawa  v.  Free  Church 
(1858)  20  111.  424.  See  also  Chicago 
V.  Baptist  Theological  Union  (1885) 
115  111.  245,  2  N.  E.  254. 

Indiana. — First  Presby.  Church  y. 
Ft.  Wayne  (1871)  86  Ind.  338,  10  Am. 
Rep.  35. 

Kentucky.    —    Broadway    Baptist 


ANNO.— TAX— EXEMPTION— RELIGIOUS  BODY. 


1059 


Church  V.  McAtee  (1871)  8  Bush,  508, 
8  Am.  Rep.  480. 

Michigan.  —  Lefevre  v.  Detroit 
(1853)  2  Mich.  587. 

MissonrL — ^Lockwood  v.  St.  Louis 
(1856)  24  Mo.  20. 

Nebraska*  —  Beatrice  v.  Brethren 
Church  (1894)  41  Neb.  858,  59  N.  W. 
932. 

New  York.  -^  Re  Nassau  Street 
(1914)  11  Johns.  77.  See  also  Re 
Second  Ave.  M.  E.  Church  (1876)  66 
N.  Y.  395,  reversing  Harlem  Presby. 
Church  V.  New  York  (1875)  5  Hun, 
442. 

Rhode  Island. — Second  Universalist 
Soc.  V.  Providence  (1859)  6  R.  I.  235. 

South  Carolina*  —  Wesley  M.  E. 
Church  v.  Columbia  (1916)  105  S.  C. 
303,  89  S.  E.  641. 

In  the  leading  case  of  Re  Nassau 
Street  (N.  Y.)  supra,  the  court  said: 
'The  churches  are  not  well  founded 
in  their  claim  to  a  total  exemption 
of  their  lots  from  assessments  for 
opening,  enlarging,  or  otherwise  im- 
proving streets  in  the  city  of  New 
York,  made  in  pursuance  of  the  Act 
of  the  9th  of  April,  1813,  2  N.  R.  L. 
408.  These  assessments  are  intended 
and  directed  to  be  made  upon  the 
owners  of  lands  and  lots  who  may  re- 
ceive 'benefit  and  advantage'  by  the 
improvement.  The  exemption  granted 
by  the  Act  of  1801  was  in  the  general 
act  for  the  assessment  and  collection 
of  taxes  (1  N.  R.  L.  556),  and  the 
provisions  of  that  act  all  refer  to  gen- 
eral and  public  taxes  to  be  assessed 
and  collected  for  the  benefit  of  the 
town,  county,  or  state  at  large.  The 
words  of  the  exemption  are  that  no 
church  or  place  of  public  worship,  nor 
any  schoolhouse,  etc.,  'should  be  taxed 
by  any  law  of  this  state.'  The  word 
'taxes'  means  burdens,  charges,  or 
impositions,  put  or  set  upon  persons 
or  property  for  public  uses,  and  this 
is  the  definition  which  Lord  Coke 
gives  to  the  word  'tailage'  (2  Inst. 
532) ;  and  Lord  Holt,  in  Brewster  v. 
Kidgell  (1698)  Carth.  438,  90  Eng.  Re- 
print, 853,  gives  the  same  definition, 
in  substance,  of  the  word  'tax.'  The 
legislature  intended,  by  that  exemp- 
tion, to  relieve  religious  and  literary 
institutions   from  these  public   bur- 


dens, and  the  same  exemption  was 
extended  to  the  real  estate  of  any 
minister,  not  exceeding  in  value 
$1,500.  But  to  pay  for  the  opening 
of  a  street,  in  a  ratio  to  the  'benefit 
or  advantage'  derived  from  it,  is  no 
burden.  It  is  no  tallage  or  tax  with- 
in the  meaning  of  the  exemption,  and 
has  no  claim  upon  the  public  benev- 
olence. Why  should  not  the  real  es- 
tate of  a  minister,  as  well  as  of  other 
persons,  pay  for  such  an  improvement 
in  proportion  as  it  is  benefited?  There 
is  no  inconvenience  or  hardship  in  i^ 
and  the  maxim  of  law  that  'qui  sentit 
commodum,  sentire  debet  et  onus'  is 
perfectly  consistent  with  the  interests 
and  dictates  of  science  and  religion.'^ 

In  Pennsylvania,  in  the  early  case 
of  Northerfi  Liberties  v.  St.  John's* 
Church  (1850)  13  Pa.  104,  a  .church 
was  denied  exemption  from  special  as- 
sessments, although  it  was  conceded 
to  be  exempt  from  general  taxation. 
But  in  the  subsequent  cases  pf  Erie 
V.  First  Universalist  Church  (1884) 
105  Pa.  278,  and  Jenkintown  y«  Jenkin- 
town  Baptist  Church  (1888)  5  Pa,  Co. 
Ct.  Rep.  385,  the  view  was  .taken  that 
special  assessments  were  a  species  of 
taxation,  and  that  under  the  Act  of 
May  14, 1874,  exempting  "all  ch;urches, 
meetinghouses,  or  other  regular  places 
of  stated  worship,  with  the  grounds 
thereunto  annexed  necessary  for  the 
occupancy  and  enjoyment  of  the 
same,"  the  property  of  a  church  waa 
exempt. 

The  later  decisions,  however,  aban- 
doned this  position,  and  no  longer  re- 
garded a  special  assessment  as  a  "tax'^ 
within  the  constitutional  provision. 
Re  Broad  Street  (1895)  165  Pa.  475,  30 
Atl.  1007;  Harrisburg  v.  St.  Paul's 
Church  (1895)  5  Pa.  Dist.  R..351.  In 
the  case  first  cited  the  court  said: 
"An  exemption  from  taxation  is  to  be 
taken  as  an  exemption  simply  from 
the  burden  of  ordinary  taxes, — ^taxes 
proper, — and  does  not  relieve  from  the 
obligation  to  pay  special  assessments. 
The  rule  thus  formulated  not  only 
rests  upon  an  undoubtedly  sound  prin- 
ciple, but  it  is  abundantly  sustained 
by  an  almost  unbroken  line  of  author- 
ities in  nearly  all  of  our  sister  states, 
several  of  which  authorities  are  cited 
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and  commented  on  in  the  opinion  re- 
ferred to.  We  are  therefore  of  opinion 
that  special  municipal  assessments, 
such  as  that  in  question,  are  not 
within  the  constitutional  exemption 
above  quoted.  While  these  assess- 
ments, resting,  for  their  final  reason, 
upon  special  local  benefits,  are  refer- 
able to  the  taxing  power,  and  therefore 
not  improperly  recognized  as  a  species 
of  taxation,  they  are  not  general  bur- 
dens, or  taxes  proper,  within  the  true 
intent  and  meaning  of  the  law  exempt- 
ing property  from  taxation;  and,  in 
so  far  as  any  of  our  cases  may  be  in 
conflict  with  this  conclusion,  they 
must  be  considered  overruled."  On 
June  4,  1901,  an  act  (P.  L.  364)  was 
passed  declaring  (§  5)  that  "actual 
places  of  religious  worship,  places  of 
burial  not  used  for  private  or  corpo- 
rate profit,  and  institutions  of  purely 
public  charity  shall  not  be  subject  to 
tax  or  municipal  claims,  elccept  for  the 
removal  of  nuisances,  for  sewer 
claims  and  sewer  connections,  or  for 
the  recurbing,  paving,  repaving,  or  re- 
pairing the  footways  in  front  thereof. 
All  other  real  estate  by  whomsoever 
owned  and  for  whatsoever  purposes 
used  shall  be  subject  to  all  tax  claims 
herein  provided  for."  See  Harrisburg 
V.  Ohev  Sholem  Congregation  (1906) 
32  Fa*  Co.  Ct.  689.  In  that  case  it  was 
held  that,  since  the  property  was  not 
within  the  exclusive  "use  and  occu- 
pancy" of  the  church,  it  was  not  ex- 
<empt, 

2*  Application  of  rule. 

(a)  Ih'ain  or  sewer  tiasesament. 

In  Ottawa  v.  Free  Church  (1858)  20 
111.  424,  church  property  was  held  to 
be  liable  for  a  special  sewer  assess- 
ment, although  the  property  was  ex- 
empt from  general  taxation. 

Likewise,  in  First  Presby.  Church 
V.  Ft.  Wayne  (1871)  36  Ind.  338,  10 
Am.  Rep.  35,  wherein  it  was  held  that 
a  church  was  liable  for  a  sewer  assess- 
ment, the  court  said:  "There  is  no 
doubt  that,  under  our  Constitution,  the 
premiseis  prescribed  in  the  complaint 
were  exempt  from  state  and  county 
taxation.  .  .  .  There  is  just  as  little 
doubt  th^t  a  tax,  as  contemplated  by 
the  Coilstitution  and  statute  referred 


to,  is  entirely  separate  and  distinct 
from  an  assessment  for  local  purposes, 
and  hence  such  an  assessment  does 
not  come  within  the  exemption." 

To  the  same  elTect,  see  Lockwood  v. 
St.  Louis  (1856)  24  Mo.  20,  wherein 
the  court  said:  "The  principal  mat- 
ter .  .  .  for  our  judgment  here  is 
whether  church  property  is  liable  to  be 
assessed  for  the  construction  of  a 
sewer,  pursuant  to  the  St.  Louis 
Sewerage  Act  of  the  12th  of  March, 
1849.  These  special  assessments  are 
found  in  the  English  law,  and  have 
prevailed,  it  is  believed,  in  most,  if 
not  all,  of  our  American  states,  and 
their  validity,  when  assessed  as  in 
this  instance,  cannot  be  questioned 
under  our  Constitution.  4  Comst.  609, 
Appx.,  where  the  cases  upon  this  sub- 
ject are  collected  and  referred  to. 
Their  intrinsic  justice  strikes  every- 
one. If  an  improvement  is  to  be  made, 
the  benefit  of  which  is  local,  it  is  but 
just  that  the  property  benefited  should 
bear  the  burden.  While  the  few  ought 
not  to  be  taxed  for  the  benefit  of  the 
whole,  the  whole  ought  to  be  taxed 
for  the  few.  A  single  township  in  a 
county  ought  not  to  bear  the  whole 
county  expenses,  neither  ought  the 
whole  county  to  be  taxed  for  the  bene- 
fit of  a  single  township ;  and  the  same 
principle  requires  that  taxation  for  a 
local  object,  beneficial  only  to  a  por- 
tion of  a  town  or  city,  should  be  upon 
that  part  only.  General  taxation  for 
a  mere  local  purpose  is  unjust;  it 
burdens  those  who  are  not  benefited, 
and  benefits  those  who  are  exempt 
from  the  burden.  This  fair  principle 
is  adopted  in  the  act  of  the  legislature 
now  under  consideration.  After  di- 
recting the  city  to  be  laid  off  into 
sewer  districts,  with  a  view  to  a  gen- 
eral plan  of  drainage,  it  provides  that, 
when  a  majority  of  the  owners  of  real 
estate  in  any  district  shall  apply  for 
the  construction  of  a  sewer,  the  cor- 
poration is  authorized  to  levy  and 
collect  for  that  purpose  'a  special  tax 
on  the  real  estate  within  the  district 
80  drained,'  'not  to  exceed  i  of  1  per 
cent  per  annum  on  the  assessed  value 
of  the  real  estate,'  and  to  be  'annually 
levied  and  collected  as  other  city 
taxes.'    The  question  in  the  mind  of 
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the  lawgiver  was  whether  this  was  a 
local  improvement,  and,  if  so,  upon 
what  property  the  expense  of  con- 
structing it  ought  to  be  assessed ;  and 
the  legislature,  having  expressly  laid 
the  burden  upon  all  the  real  estate 
within  the  district,  without  exempting 
any  of  it,  the  question  is  whether  an 
exemption  ought  to  be  implied  by  the 
courts  in  favor  of  church  property, 
because  by  the  city  charter  the  gener- 
al authority  there  given  to  levy  and 
collect  taxes'  is  confined  to  'property 
made  taxable  by  law,'  and  by  law 
church  property  is  expressly  exempted 
from  state  and  county  taxation.  We 
think  not.  The  words  of  the  act  im- 
port no  such  exemption,  and  the  prin- 
ciple on  which  church  property  is 
exempted  from  contributing  to  the 
general  expenses  of  the  government, 
either  state  or  municipal,  is  not  ap- 
plicable to  a  special  assessment  of  this 
kind." 

(h)    Sidetcath  assessment. 

In  Beatrice  v.  Brethren  Church 
(1894)  41  Neb.  358,  59  N.  W.  932,  the 
court,  holding  a  church  to  be  liable 
for  an  assessment  for  a  sidewalk  im- 
provement, said:  ''An  assessment  to 
reimburse  a  municipal  corporation  for 
such  benefit  as  it  has  conferred  upon 
an  adjacent  lot,  by  reason  of  pave- 
ments or  sidewalks  laid  alongside  it, 
is  not  an  exercise  of  the  power  to  tax 
in  the  generally  accepted  meaning  of 
that  term." 

Likewise,  in  Wesley  M.  E.  Church 
V.  Columbia  (1916)  105  S.  C.  303,  89 
S.'E.  641,  it  was  held  that  a  church 
was  not  exempt  from  a  special  assess- 
ment for  the  paving  of  the  sidewalk  in 
front  of  its  property,  although  it  was, 
under  the  Constitution  of  1895,  ex- 
empt from  general  taxation. 

(o)    Street  assessment. 

Under  a  statute  authorizing  a  mu- 
nicipality "to  assess  one  third  of  the 
cost  of  grading,  paving,  macadamizing 
.  .  .  and  otherwise  improving  the 
roadway  or  street  proper,  on  the  real 
estate  abutting  on  each  side  of  the 
street  improved,"  a  religious  body  has 
been  held  to  be  liable  for  its  propor- 
tional amount  of  the  cost  of  paving 
the  street  in  front  of  its  church  build- 


ing. Atlanta  v.  First  Presby.  Church 
(1890)  86  Ga,  730,  12  L.R.A.  852,  13 
S.  E.  252,  overruling  First  M.  E. 
Church  V.  Atlanta  (1886)  76  Ga.  181. 
So,  under  a  statute  exempting  from 
taxation  "all  places  of  religious  wor- 
ship," it  has  been  held  that  a  religious 
society  is  liable  for  an  assessment 
for  the  repair  of  the  street  and  side- 
walk in  front  of  its  parsonage.  St. 
Mark's  Church  v.  Brunswick  (1887) 
78  Ga.  541,  3  S.  E.  561,  wherein  the 
court  said:  "It  is  very  manifest  that 
land  upon  which  is  a  parsonage,  al- 
though it  may  belong  to  a  church,  is 
not  a  place  of  public  worship.  The 
language  of  the  Constitution  is  that 
the  legislature  may  exempt  places  of 
religious  worship'  from  taxation;  but 
the  legislature  cannot  exempt  a  par- 
sonage, it  not  being  a  place  of  public 
worship."  It  will  be. observed  that 
the  court  denied  the  exemption  on  the 
ground  that  the  parsonage  was  not 
used  for  "public  worship,"  thus  treat- 
ing the  case  as  though  it  were  one  of 
general  taxation,  instead  of  a  special 
assessment.  This  may  be  explained  by 
reference  to  the  time  when  the  deci 
sion  was  rendered,  which  was  after 
the  date  of  the  decision  in  First  M.  E. 
Church  V.  Atlanta  (Ga.)  supra,  where- 
in a  special  assessment  was  treated  as 
a  general  tax,  and  before  the  date 
of  the  decision  in  Atlanta  v.  First 
Presby.  Church  (Ga.)  supra,  which 
overruled  that  case,  and  followed  the 
universal  rule  that  an  exemption  from 
general  taxation  does  not  extend  to  a 
special  assessment. 

Likewise,  under  a  statute  exempting 
"all  houses  of  public  worship"  from 
taxation,  it  has  been  held  that  a 
church  is  liable  for  an  assessment  for 
paving  the  street.  Lefevre  v.  Detroit 
(1853)  2  Mich.  587. 

Similarly,  in  Rausch  v.  United, 
Brethren  in  Christ  Church  (1886)  107 
Ind.  1,  8  N.  E.  25,  it  was  held,  that 
church  property,  although  exempt 
from  general  taxation,  is  subject  to 
assessment  for  the  paving  of  the  street 
on  which  it  is  situated. 

To  the  same  effect,  see  Broadway 
Baptist  Church  v.  McAtee  (1871)  8 
Bush  (Ky.)  508, 8  Am.  Rep.  480,  where- 
in the  court  said:  "We  are  of: opinion 
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that  church  property  can  be  subjected 
to  the  payment  of  this  tax.  The  terms 
of  the  charter  leave  no  doubt  that 
such  was  the  intention  of  the  legisla- 
ture. It  is  explicitly  enacted  that  the 
cost  of  street  improvements  shall  be 
exclusively  borne  by  the  owners  of 
lots,  and  that  no  one  is  to  'be  assessed 
or  charged  with  the  improvement  of 
public  ways  except  those  binding  on 
the  fourth  of  a  square  of  which  his 
lot  forms  a  part,  apportioned  as  afore- 
said;' that  is,  in  the  proportion  the 
number  of  square  feet  of  each  lot 
bears  to  the  number  of  square  feet 
embraced  in  the  one-fourth  of  the 
square  against  which  the  assessment 
may  be  made,  corner  lots  paying  26 
per  cent  more  than  others.  Such  a 
rule  of  apportionment  necessarily 
subjects  all  the  lots  in  the  tax  district 
to  the  burden,  and  church  property 
cannot  be  exempted  therefrom  without 
doing  violence  to  language  the  mean- 
ing of  which  does  not  admit  of  ques- 
tion. The  exemptions  made  by  the 
general  laws  in  favor  of  such  property 
apply  only  to  taxation  for  the  general 
purposes  of  government,  state,  county, 
and  municipal.' 


»» 


5.    Under   eocpreas  sUUutory   exemption. 

In  Wisconsin,  a  statute  provides  as 
follows:  "No  lot  or  parcel  of  land 
benefited  in  said  city  shall  be  exempt 
from  the  payment  of  its  portion  of  any 
tax  or  assessment  for  sewers,  the  im- 
provement of  streets,  or  the  building 
or  repairing  of  sidewalks,  excepting 
only  property  belonging  to  the  United 
States  or  the  state  of  Wisconsin,  and 
parsonages  or  property  owned  by  some 
religious  society,  association,  or  cor- 
poration and  not  used  for  pecuniary 
profit,  and  this  be  exempt.''  Laws 
1891,  chap.  124,  §  244.  See  United 
States  Nat.  Bank  v.  Poor  Handmaids 
(1912)  148  Wis,  618,  135  N.  W.  121. 
In  that  case  it  was  held  that  a 
society  whose  objects  "were  to  main- 
tain and  teach  parochial  schools, 
maintain  and  support  hospitals  for  the 
treatment  of  the  sick,  infirm,  and  aged 
persons,  and  help  the  poor  and  dis- 
tressed," and  which  was  not  organized 
for  profit,  was  not  a  religious  corpora- 
tion within  the  meaning  of  the  statute. 


The  toxLTt  said:  "Is  appellant  'a  re- 
ligious .  .  .  corporation,'  within  the 
meaning  of  §  244,  chap.  124»  Laws  of 
1891  (the  city  charter  of  Superior)? 
That  is  the  vital  question.  The  stat- 
utes furnish  opportunity  for  incorpo- 
rating religious  bodies.  Chap.  91.  Ap- 
pellant does  not  refer  to  that  for  exist- 
ence. They  also  provide  for  forming 
corporations  in  general.  Chap.  86. 
Appellant  was  organized  under  the 
latter.  That  is  significant.  It  seems 
the  term  'religious  .  .  •  corpora- 
tion' in  the  Superior  charter  means  the 
same  as  the  similar  term  in  chap.  91 
of  the  statutes.  It  is  further  con- 
sidered that  the  declared  purposes  of 
appellant's  organization  fall  well 
within  one  or  more  of  the  purposes  for 
which  corporations  may  be  organized 
under  chap.  86.  That  provides  for 
corporations  for  'benevolent,  chari- 
table, or  medical  institutions,  .  .  . 
schools  .  .  .  hospitals,  asylums,  or 
other  like  institutions.'  The  organ- 
izers of  appellant,  evidently,  were 
not  competent  to  incorporate  as  a 
religious  corporation,  because  it 
was  essential  to  have  a  member- 
ship maintaining  regular  public 
worship  as  a  church  society,  and 
the  organization  to  be  in  connec- 
tion with  a  church.  Stat.  1898,  §  1990. 
There  seems  to  have  been  a  consider- 
ate purpose  not  to  organize  a  'religious 
corporation,'  as  the  term  is  used  in 
such  section  (§  1990),  because  other- 
wise it  was  not  necessary  to  resort  to 
chap.  86  on  account  of  the  educational 
and  benevolent  purposes  mentioned  .in 
its  articles.  The  section  provides  that 
the  organization  'in  connection  with  a 
church'  may  be  'for  religious,  chari- 
table, or  educational  purposes.'  The 
dominant  idea  in  the  statute  is  that  a 
church  with  a  place  of  regular  public 
worship  is  an  essential  to  organization 
of  a  religious  corporation.  It  is  the 
membership  of  the  church,  as  such, 
that  is  empowered  to  organize, — ^for 
the  purposes,  primarily,  of  the  church 
in  the  propagation  of  religious  princi- 
ples, the  worshipful  exercises  in  con- 
nection therewith,  and  the  meetings, 
associations,  and  business  incident 
thereto.  That  ordinarily,  in  the  main, 
includes  a  residence  for  the  religious 
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teacher,  a  church  building,  and  the 
ground  and  other  property  in  use  and 
fop  use  in  carrying  out  the  object  of 
the  organization  to  teach  and  other- 
wise promote  religion  along  the  lines 
of  some  particular  belief.  The  term 
'religious  society/  in  the  general 
sense,  has  often  been  construed  by 
courts.  It  is  a  body  of  persons  or- 
ganized for  the  purpose  of  maintain-* 
ing  religious  worship  only.  Silsby  v. 
Barlow  (1860)  16  Gray  (Mass.)  330. 
It  is  a  body  of  persons  who  usually 
meet  in  some  stated  place  for  worship 
of  God  and  religious  instruction. 
Robertson  v.  Bullions  (1850)  9  Barb. 
(N.  Y.)  67.  A  society  maintained  for 
the  support  of  public  worship.  Riffe 
V.  Proctor  (1903)  99  Mo.  App.  601,  74 
S.  W.  409.  Thus  the  meaning  of  the 
term  'religious  corporation'  suggests, 
at  once,  the  limit  of  the  term  *property 
of  a  religious  corporation'  in  case  of 
there  not  being  other  words  expanding 


by  inference  the  ordinary  meaning. 
There  were  such  in  Hebrew  Free 
School  Asso.  V.  New  York  (1876)  4 
Hun  (N.  Y.)  446.  But  we  have  the 
opposite  here.  The  words  'parsonage 
or  property  owned,'  etc.,  suggest,  as  to 
the  latter,  such  as  is  for  use  in  con- 
nection with  the  purpose  for  which 
the  parsonage  is  owned;  that  is,  for 
religious  purposes.  For  the  consider- 
ations mentioned,  it  is  considered  that 
a  corporation  organized  under  chap. 
86  of  the  statutes,  for  benevolent  pur- 
poses, is  not  a  religious  corporation 
under  the  Superior  charter;  that  the 
term  'religious  corporation'  there  is  to 
be  regarded  as  having  reference  to 
religious  purposes,  and  the  term  'par- 
sonage and  other  property'  regarded 
as  meaning  parsonage  and  other  prop- 
erty in  use  and  for  use  of  religious 
purposes,  as  distinguished  from  mere 
benevolent  or  educational  purposes,  in 
the  ordinary  sense."  A.  S.  M* 


RE  GUARDIANSHIP  OF  MAURICE  REED,  Sn 
JAMES  W.  REED  et  al.,  Appts.. 

Wi^onsin  Supreme  Court  ^ApfH  5,  1021* 
(173  Wis.  628,  182  K.  W.  329.) 

Goardian  and  ward  *-  guardianship  for  idle  and  intemperate  persons. 

1.  A  guardian  may  be  appointed  for  the  owner  of  a  farm  who  fails  to 
care  for  the  property,  and  is  idle  and  intemperate,  where  the  statute 
authorizes  the  appointment  of  guardians  for  spendthrifts. 

[See  note  on  this  question  beginning  on  page  1065.] 

—  argent    reasons    for    guardianship      control   his  property  should   not  be 
required.  taken   away  or  withheld   except  for 

2.  One's  liberty  and  the   right  to      very  urgent  reasons. 


Appeal  by  petitioners  from  a  judgment  of  the  Circuit  Court  for  Rock 
County  (Gi;^mm,  J.)  reversing  a  judgment  of  the  County  Court  appointing 
a  guardian  for  their  father.    Affirmed. 


Statement  by  Jones,  J. : 

Petition  for  appointment  of  a 
guardian.  The  matter  was  first 
heard  in  the  county  court  and  re- 
sulted in  the  appointment  of  a 
guardian.  On  appeal  to  the  circuit 
court  a  new  trial  was  had.  The 
trial  judge  found  that  the  appoint- 


ment by  the  county  court  was  jus- 
tified at  the  time  on  the  ground  of 
the  ward  being  an  idler  and  spend- 
thrift, but  that,  owing  to  having 
mended  his  ways,  the  necessity  for 
guardianship  had  ceased.  The 
judge  found  that  there  was  not  and 
had  not  been  mental  incompetency. 
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Judgment  was  given  revoking  the 
appointment  of  the  guardian,  and 
for  his  discharge.  From  this  judg- 
ment the  petitioners,  children  of  the 
ward,  appeal. 

At  the  time  of  the  trial  respond- 
ent was  sixty  years  of  age.  For  a 
good  many  years  he  and  his  wife 
had  lived  on  a  small  farm  consisting 
of  about  61  acres  near  Janes- 
ville — until  the  death  of  Mrs.  Reed 
in  February^  1914.  Before  her 
death  the  business  management  had, 
for  the  most  part,  been  carried  on 
by  her.  Sh^  took  charge  of  the 
money,  paying  the  family  expenses 
and  those  of  respondent.  The  family 
consisted  of  the  father,  mother,  four 
sons,  and  two  daughters.  Respond- 
ent had  not  been  very  industrious, 
was  intemperate,  and  spent  consid- 
erable of  his  time  in  saloons.  For 
some  years  most  of  the  work  on  the 
farm  had  been  done  by  the  children. 

Respondent  bought  the  land  about 
the  time  of  his  marriage,  in  1881,  but 
four  or  five  years  afterward  deeded 
it  to  his  mother,  and  she  to  his  wife. 
The  latter  had  remained  the  owner 
until  a  short  time  before  her  death, 
when  she  conveyed  the  homestead 
40  acres  to  respondent,  and  some 
other  land  to  their  son  Thomas 
Frank  Reed.  On  the  administration 
of  the  estate  of  Mrs.  Reed,  all  of  her 
real  estate  except  the  homestead 
was  assigned  to  the  children,  subject 
to  the  life  estate,  and  the  personal 
property  was  assigned  to  the  chil- 
dren. The  land  consisted  of  the 
homestead,  about  11  acres  adjacent, 
and  a  house  and  lot  in  Janesville. 
The  property  was  estimated  to  be 
of  the  value  of  about  $20,000. 

After  the  death  of  the  mother,  re- 
spondent deeded  the  homestead  to 
his  son  Frank.  He  claimed  that  the 
children  importuned  him  to  do  this, 
making  glowing  promises,  but  that 
after  tiie  deed  was  made  their  con- 
duct toward  him  wholly  changed. 
This  was  denied  by  the  children. 
After  this  deed  respondent  was 
anxious  to  have  the  land  recon- 
veyed,  and  what  amounted  practi- 
cally to  a  life  estate  in  all  the  land 
was  thereupon  conveyed  to  him. 
He  desired  and  claimed  a  deed  to  the 


whole  interest  in  the  lands,  and  held 
two  contracts  bearing  on  his  right 
thereto,  but  was  unable  to  get  the 
deed  from  his  son.  Since  this  pro- 
ceeding was  commenced  he  has 
started  an  action  to  accomplish  this 
end. 

The  father's  differences  with  his 
children  over  these  matters  caused 
much  hard  feeling  on  his  part  to- 
ward them,  and  to  this  cause  he  at- 
tributed the  condition  which  led  to 
the  appointment  of  the  guardian. 
It  is  claimed  by  the  respondent  that 
this  trouble  and  the  death  of  his 
wife  were  the  causes  of  his  allowing 
the  farm  to  lie  practically  unused 
and  uncared  for  in  the  years  1915 
and  1916. 

At  the  time  of  the  trial  the  re- 
spondent was  working  regularly  as 
a  teamster,  was  taking  good  care  of 
his  horses,  had  saved  about  $400, 
which  was  deposited  in  the  bank^ 
and  had  helped  to  arrange  advan- 
tageous leases  both  of  the  farm  and 
of  the  house  and  lot. 

Messrs.  F.  C.  Burpee  and  Charles 
E.  Pierce,  for  appellants : 

Maurice  Reed,  Sr.,  was  not  compe- 
tent to  care  for  and  manage  the  farm 
in  question  as  it  should  be  cared  for, 
and  preserve  it  for  the  benefit  of  him- 
self and  his  children. 

Re  Farr,  169  Wis.  451,  171  N.  W. 
951;  Barbo  v.  Rider,  67  Wis.  598,  31 
N.  W.  155;  Re  Deleglise,  134  Wis.  41, 
114  N.  W.  130;  Re  Streiff,  119  Wis. 
566,  100  Am.  St.  Rep.  903,  97  N.  W. 
189. 

Messrs.  Nolan  &  Dougherty  and 
Jeffris,  Mouat,  Oestreich,  Avery,  & 
Wood  for  respondent. 

Jones,  J.,  delivered  the  opinion  of 
the  court: 

It  is  not  necessary  to  enumerate 
in  detail  the  causes  which  led  to  the 
petition  for  guardianship  which 
was  filed  in  February,  1917.  For 
about  two  years  after  tne  death  of 
respondent's  wife,  he  had  paid  prac- 
tically no  attention  to  his  property. 
The  farm  had  grown  up  to  weeds; 
the  live  stock  had  not  been  cared 
for;  the  taxes  had  not  been  paid. 
The  management  of  the  property 
could  hardly  have  been  worse.  If  a 
petition  for  guardianship  had  not 
been  made,  it  is  quite  possible  that 


RE  REED. 
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the  entire  estate  would  have  been 
wasted.  Respondent  had  not  only 
been  idle  and  intemperate,  but  in 
some  of  the  business  he  undertook 
to  transact  had  shown  gross  inca- 
pacity.   If  the  testimony  produced 

before  the  county 
^^d^Sard?...  court  as  to  respond- 
Tii?  '*■'  **t  *  ***  ^^V^  acts  and  men- 
per»7£r'*  *         tal  condition  during 

a  period  of  two 
years  or  more  was  at  all  similar  to 
that  given  at  the  trial  in  the  circuit 
court,  the  appointment  of  the  guard- 
ian was  entirely  justified. 

Soon  after  the  proceeding  was 
commenced  in  the  county  court,  an 
arrangement  was  made  between  re- 
spondent and  the  petitioners,  by 
which  respondent's  brother  was  to 
take  charge  of  the  property  during 
the  pendency  of  the  proceedings. 
The  case  was  not  tried  in  the  county 
court  until  nearly  two  years  after  it 
was  commenced,  and  the  judgment 
which  is  appealed  from  was  ren- 
dered June  4,  1920. 

The  only  question  before  us  is 
whether  at  that  time  respondent 
was  competent  to  care  for  and  man- 
age the  property,  worth  about  $20,- 
000.  No  claim  was  made  that  re- 
spondent was  insane.  It  is  argued 
by  counsel  for  petitioners  that  it 
was  not  drunkenness  or  idleness 
that  made  him  incompetent  to  man- 
age property,  but  "inherent  de- 
fects." Respondent  may  have  been, 
and  probably  was,  a  spendthrift 
within  the  meaning  of  the  statute 
when  the  guardian  was  appointed; 
but  it  by  no  means  follows  that  he 
remained  in  that  class  up  to  the  time 
of  the  trial  in  the  circuit  court.  Al- 
though many  witnesses  were  called 
on  both  sides  who  testified  to  facts 
and  opinions  bearing  on  the  issue, 


the  testimony  for  petitioners,  for  the 
most  part,  related  to  transactions 
which  occurred  several  years  before 
the  trial,  and  their  opinions  were 
necessarily  largely  based  on  facts 
occurring  during  a  period  when  re- 
spondent was  clearly  in  such  a  state 
of  mind,  and  under  the  influence  of 
such  habits,  that  much  of  the  time 
he  was  incapacitated  to  manage 
business  affairs. 

After  hearing  the  testimony,  in- 
cluding that  of  the  respondent, 
which  was  given  quite  fully  and 
with  reasonable  intelligence,  the 
trial  court  came  to  the  conclusion 
that  there  had  been  such  a  change 
in  the  habits  and  mental  condition 
of  respondent  that  a  guardian  was 
no  longer  necessary. 

We  appreciate  the  strong  feeling 
of  the  children  that  the  property, 
which  had  been  accumulated  by  the 
labor  of  the  whole  family,  ought  to 
be  preserved,  and  we  are  giving  due 
consideration  to  that  feeling.  But 
it  must  also  be  borne  in  mind  that 
liberty  of  the  per-  .^^^^^^  ,ea.o«« 
son  and  the  right  to  tor  emardian- 
the  control  of  one's  '"*  'eQuired. 
own  property  are  very  sacred  rights, 
which  should  not  be  taken  away  or 
withheld  except  for  very  urgent 
reasons.  The  trial  judge  had  better 
opportunity  than  we  to  arrive  at  a 
just  conclusion  on  the  pure  ques- 
tion of  fact  in  issue,  and  we  do  Hot 
feel  justified  in  reversing  the  judg- 
ment. This  decision  is  not  to  be 
interpreted  as  in  any  way  approving 
the  conduct  of  the  respondent  in  the 
management  of  his  property  in  1915 
and  1916,  and  if  he  should  lapse  in- 
to his  former  spendthrift  habits  it 
would  be  proper  for  his  children  to 
again  make  application  for  the  ap- 
pointment of  a  guardian. 

Judgment  afiirmed. 


ANNOTATION. 

Mental  condition  which  wiD  justify  the  appointment  of  a  guardian  or  com-» 
mittee  of  the  estate  as  for  an  incompetent  or  spendthrift 


I.  Scope,   1066. 

II.  In  general,  1066. 

III.  Necessity  of  condition  of  lunacy 

or  idiocy,  1068. 


IV.  Necessity   of   entire   loss   of   rea- 
son, 1072. 
V.  Impairment  of  memory,  1078. 
VI.  Continuity  of  insanity,  1074. 


1066 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


VIL  Possibility  of  future  insanity,  1074. 

VIII.  As    affected    by    physical    infirm- 
ity, 1074. 

IX.  Incapacity  from  old  age,  1075. 
X.  Necessity    of    condition    requiring 
guardian  of  person,  1078. 

XI.  Capability  of  acting  with  discre- 
tion in  ordinary  affairs  of  life, 
1078. 

J.  Scope, 

This  annotation  is  confined  to  the 
question  as  to  the  character  of  the 
mental  condition  or  capacity  of  a  per- 
son that  will  justify  the  appointment 
of  a  guardian  or  committee  of  his 
estate,  and  does  not  discuss  the  effect 
of  the  nature  and  condition  tof  his 
property  upon  the  necessity  of  such 
appointment,  and  therefore  excludes 
cases  passing  upon  such  questions  as 
whether  the  want  of  property,  or  the 
fact  that  it  is  being  properly  cared 
for,  dispenses  with  the  appointment 
of  a  guardian  or  committee,  and 
whether  the  separate  property  of  a 
married  woman  can  be  placed  under 
the  care  of  a  guardian  or  committee, 
etc. 

//.   In  general. 

No  general  rule  can  be  laid  down 
upon  this  subject  for  two  reasons: 
First,  the  appointment  of  guardians 
or  committees  for  the  'estates  of  in- 
competents or  spendthrifts  is  quite 
generally  regulated  by  statutes,  which, 
though  possessing  some  similarity, 
vary  in  the  different  states.  Second, 
the  courts  seem  generally  to  determine 
the  necessity  of  the  appointment  of  a 
guardian  or  committee  upon  the  par- 
ticular facts  and  circumstances  of  the 
individual  case.  But  an  effort  has 
been  made  to  set  out  some  general 
principles  to  be  applied  as  tests  to 
determine  whether  the  mental  con- 
dition is  such  as  to  justify  the  ap- 
pointment of  a  guardian  or  committee. 

Where  the  standard  of  incompetency 
which  justifies  the  appointment  of  a 
guardian  or  committee  is  prescribed 
by  statute,  such  standard  must  be 
satisfied  before  the  court  will  appoint 
a  guardian  or  committee  for  the  in- 
competent's estate. 

Thus,  where  the  Code  prescribes  the 


XII.  Inability    judiciously    to    manage 
property,  1079. 

XIII.  Ability  as  to  transaction  of  busi- 
ness, 1080. 

XrV.  Susceptibility  to  influence  or  de- 
ception, 1083. 
XV.  Improvident  disposition  or  dissipa- 
tion of  property,  1086. 

XVL  Spendthrift,    prodigal,    profligate,. 

and  drunkard,  1087. 
XVII.  Miscellaneous,  1088. 

standard  of  incapacity  as  non  compos- 
mentis,  a  guardian  cannot  be  appoint- 
ed for  one  who  is  not  shown  to  be  non 
compos  mentis,  however  weak-minded 
or  feeble-minded  he  may  be.  Green- 
wade  V.  Greenwade  (1875)  43  Md* 
813. 

The  court  said  in  Re  Cobum  (1913) 
165  Gal.  202,  131  Pac.  352:  "It  is 
earnestly  insisted  upon  this,  as  it  was 
upon  the  former,  appeal,  that  the  evi- 
dence is  insufficient  to  justify  the  find- 
ing of  incompetency.  In  this  connec- 
tion the  learned  counsel  for.  the  ap- 
pellant have  entered  upon  an  elaborate 
examination  and  review  of  cases  de- 
cided in  England  and  in  various  states 
of  the  Union,  and  from  the  authorities 
cited  have  drawn  the  conclusion  that 
the  appointment  of  a  guardian  for  an 
adult  person  can  be  sustained  only 
upon  proof  that  that  person  is  insane,, 
or  that  his  mental  powers  are  im- 
paired to  such  an  extent  as  to  au- 
thorize a  finding  that  he  is  of  unsound 
mind.  With  the  exception  of  a  few 
early  cases,  the  authorities  do  not,  we 
think,  go  so  far  as  is  claimed.  We  do 
not,  however,  feel  ourselves  called 
upon  to  analyze  the  rulings  in  other 
jurisdictions,  for  the  reason  that  in 
California  the  question  must  be  de- 
cided in  accordance  with  the  rules 
enacted  by  the  legislature.'' 

And  in  Re  Daniels  (1903)  140  Gal. 
335,  73  Pac.  1053,  holding  that  the 
evidence  justified  the  appointment  of 
a  guardian  for  an  alleged  incompetent, 
the  California  statute  upon  this  ques* 
tion  is  set  out  as  follows:  "The  ap- 
pointment of  guardians  'of  insane  and 
other  incompetent  persons'  is  pro- 
vided for  in  the  Code  of  Civil  Pro- 
cedure, from  §  1763  to  §  1767,  in- 
clusive. Section  1763  provides  that 
when  it  appears  from  a  verified  pe- 
tition of  any  relative  or  friend  'that 
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any  person  is  insane,  or  from  any 
cause  mentally  incompetent  to  manage 
his  property/  a  notice  must  be  given, 
etc. ;  and  §  1764  provides  that  if,  after 
a  hearing,  etc.,  it  appears  to  the  court 
'that  the  person  in  question  is  in- 
capable of  taking  care  of  himself  and 
managing  his  property,  such  court 
must  appoint  a  guardian,'  etc.  Sec- 
tion 1767  is  as  follows:  'Definition 
of  Incompetent. — The  phrases  "incom- 
petent," "mentally  incompetent,"  and 
"incapable,"  as  used  in  this  chapter, 
should  be  construed  to  mean  any  per- 
son who,  though  not  insane,  is, .  by 
reason  of  old  age,  disease,  weakness 
of  mind,  or  from  any  other  cause,  un- 
able, unassisted,  to  properly  manage 
and  take  care  of  himself  and  his  prop- 
erty, and  by  reason  thereof  would  be 
likely  to  be  deceived  or  imposed  upon 
by  artful  or  designing  persons.' " 

The  constitutionality  of  such  §  1767 
was  sustained  in  Re  Cobum  (Cal.) 
supra,  as  against  the  contention, 
among  others,  that  such  section,  which 
was  added  to  the  Code  after  the  enact- 
ment of  §§  1763  and  1764,  was  an  at- 
tempted exercise  by  the  legislative 
branch  of  the  government  of  the  pow- 
er, belonging  exclusively  to  the  judi- 
ciary, of  interpreting  a  pre-existing 
statute. 

The  court,  further  holding  in  the 
Cobum  Case  that  such  §  1767  laid 
down  the  rule  by  which  to  determine 
when  the  appointment  of  a  guardian  is 
justified,  said:  "Adopting  the  view, 
then,  that  §  1767  is  a  valid  enactment, 
there  can  be  no  occasion  to  go  beyond 
its  terms  to  learn  what  conditions  will 
justify  the  appointment  of  a  guardian. 
The  grammatical  construction  of  the 
section  is  not  above  criticism,  but 
defects  in  this  respect,  whil^  they  may 
enhance  the  difficulty  of  interpreting 
the  enactment,  do  not  impair  its  bind- 
ing force.  The  test  established  by  the 
section  is  whether  or  not  the  person 
in  question  is  'unable,  unassisted,  to 
properly  manage  and  take  care  of  him- 
self and  his  property,  and  by  reason 
thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  design- 
ing persons.'  This  broad  language 
must,  we  think,  be  read  in  the  light  of 
the  other  provisions  of  the  chapter 


of  which  §  1767  is  a  part,  and  par- 
ticularly of  §  1763,  which  lays  down 
the  initial  steps  to  be  followed  in  seek- 
ing the  appointment  of  a  guardian." 
On  a  former  appeal  of  the  same  case 
in  (1909)  11  Cal.  App.  604,  105  Pac. 
924,  the  court  said:  "It  is  a  funda- 
mental principle,  based  upon  the 
plainest  dictates  of  justice,  that,  be- 
fore a  person  can  be  deprived  of  his 
liberty  and  his  property  on  account 
of  his  mental  incompetency,  he  must 
be  brought  clearly  within  the  terms 
of  the  statute,  and  the  evidence  must 
show  that  his  mind  is  so  far  gone  and 
so  weak  and  feeble  that  he  does  not 
realize  and  comprehend  the  value  and 
prudent  management  of  his  property, 
and  is  not  sufficiently  normal  to  care 
for  it  in  the  usual  acceptation  of  that 
term.  A  man  whose  mental  capacity 
has  been  such  that  he  has  outstripped 
the  great  majority  of  mankind  in  busi- 
ness affairs,  and  has  accumulated 
much  of  this  world's  goods,  .is  not  for 
light  or  trivial  reasons,  or  even  on  ac- 
count of  hallucinations,  to  be  deprived 
of  his  property  and  of  his  liberty.  It 
must  clearly  appear  to  the  court  that 
he  is  mentally  incompetent  to  manage 
his  property;  that  his  mind  is  affected 
to  such  a  degree  as  to  deprive  him  of 
sane  and  normal  action." 

In  Schulmeyer  v.  McAllister  (1915) 
171  Cal.  840,  153  Pac.  233,  holding 
that  the  evidence  justified  the  appoint- 
ment of  a  guardian,  the  court  said: 
"We  need  not  enter  upon  a  discussion 
of  the  law  defining  the  degree  of 
mental  deficiency  or  aberration  which 
must  exist  in  order  to  justify  an  order 
like  the  one  here  complained  of.  As 
was  pointed  out  by  us  in  the  recent 
case  of  Re  Cobum  (1913)  165  Cal. 
202,  13l  Pac.  352,  the  decisions  in 
other  jurisdictions  are  not  of  control- 
ling force  here.  In  thi^  state  the  law 
on  the  subject  is  declared  by  our  stat- 
utes (Code  Civ.  Proc.  §§  1768  et  seq.), 
which  define  the  conditions  warrant- 
ing the  appointment  of  a  guardian. 
Under  these  statutes,  and  particularly 
§  1767  of  the  Code  of  Civil  Procedure, 
the  appointment  of  a  guardian  is 
proper,  where  it  appears  that  the  al- 
leged incompetent  is,  for  any  reason, 
mentally  'unable,  unassisted,  to  prop- 
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erly  manage  and  take  care  of  himself 
or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  im- 
posed upon  by  artful  or  designing 
persons/  " 

And  the  court,  in  Re  Watson  (1917) 
176  CaL  342,  168  Pac.  341,  quoted,  as 
appropriate  to  the  case,  the  following 
sentence  of  the  opinion  in  the  pre- 
ceding case :  "Generally  speaking,  an 
adult  person  has  the  right  to  control 
his  own  person  and  affairs,  and  that 
right  should  not  be  taken  from  him, 
except  upon  a  showing  of  the  statu- 
tory grounds  warranting  a  restriction 
of  his  liberty  of  action  for  his  own 
protection." 

And  it  is  stated  in  Re  Streiff  (1903) 
119  Wis.  566,  100  Am.  St.  Rep.  903, 
97  N.  W.  189 :  "The  power  to  appoint 
a  guardian  in  the  circumstances  of 
this  case  depends  upon  the  statute. 
Unless  the  statutory  conditions  requi- 
site to  the  exercise  of  such  power 
are  shown  to  exist  by  the  evidence, 
the  court  is  powerless  to  act,  however 
clear  it  may  appear  by  proof  that  the 
subject  for  whom  a  guardian  is  sought 
is  not  capable  of  caring  for  his  prop- 
erty judiciously."  • 

.  As  to  the  meaning  of  the  provision 
of  the  Louisiana  Revised  Civil  Code, 
art.  422,  that  all  persons  are  liable  to 
be  interdicted  who,  owing  to  any  in- 
firmity, are  incapable  of  taking  care 
of  their  persons  and  administering 
their  estates,  the  court,  in  Pons  v. 
Pons  (1914)  137  La.  25,  68  So.  201, 
said:  "We  agree  with  her  learned 
counsel  that  the  phrase,  'incapable  of 
administering  her  estate,'  however 
definite  and  fixed  in  its  meaning  in  the 
abstract,  becomes  elastic  and  relative 
in  the  concrete,  when  sought  to  be 
applied  to  some  particular  state  of 
facts ;  that  we  then  find  that  there  are 
kinds  and  degrees  of  incapacity,  and 
that  some  of  these  do  not  fall  within 
the  meaning  of  said  article  422;  that, 
for  instance,  a  blind  man  is  in  a  sense 
incapable  of  administering  his  estate, 
and  so  a  paralytic,  and,  in  fact,  many 
aged  persons;  and  yet  that  no  one 
would,  for  an  instant,  think  of  inter- 
dicting them.  But  we  find  no  occasion 
tor  worrying  over  what  may  be  in 
general  the  meaning  of  that  term ;  the 
meaning  of  the  Code  is  plain  enough; 


it  is  that  the  person  sought  to  be 
interdicted  must  be  found  not  to  \>e 
possessed   of   sufficient  mentality    to 
know  whether  the  agents  whom  he  or 
she  is  under  the  necessity  of  employ- 
ing are  faithful  or  not.' 


>» 


III,  Necessity  of  condition  of  lunatyy   or 

idiocy. 

Under  the  ancient  English  common 
law,  the  appointment  of  a  guardian  or 
committee  for  the  estate  of  an  alleged 
incompetent  was  confined  to  cases  of 
lunacy  or  idiocy. 

Thus,  in  Ex  parte  Barnsley  (1T44) 
3  Atk.  168,  26  Eng.  Reprint,  899,  an 
inquisition  as  to  whether  one  ^^sls  a 
lunatic,  the  inquisition  was  qustslxed 
upon  the  ground  that  the  return.,  in 
which  it  was  found  that  the  ail^«^ 
lunatic  was,  from  weakness  o^  ^^i^ 
mind,  incapable  of  governing  himself 
and  his  property,  was  void. 

And  it  was  held  in  Donegal's  O^-^® 
(1752)  2  Ves.  Sr.  407,  28  Eng.  Ref>ri»t, 
260,  that  a  committee  could  not  b«  ^-P" 
pointed  of  a  person  who  was  of  mor^ly 
weak  understanding  and  iml>^^^^® 
mind,  but  that  he  must  be  found  ^ 
be  of  unsound  mind. 

Later,  however,  the  common  la^  ^^ 
came  more  liberal  in  this  respect;.  ^ 
note  to  the  preceding  case  states  *!*** 
there  had  been  an  alteration  di**^® 
Lord  Hardwicke's  time  (Lord  H^^^" 
wicke  was  the  chancellor  at  the  "ti^* 
of  the  decision  of  Donegal's  Gsl^^>* 
and  that  commissions  in  the  natux"^  J 
those  of  lunacy  are  now  applied^  ^ 
cases  where  there  is  such  aa  i^' 
becility  of  mind  as  renders  a  person 
incompetent  for  the  managemenl^  ^, 
his  affairs,  or  liable  to  be  impo^^ 
on. 

And  it  was  held   in  Ridgeway     ^* 
Darwin  (r802)  8  Ves.  Jr.  65,  32  «S«»«; 
Reprint,  275,  6  Revised  Rep.  227,    *^*J 
a  commission  of  lunacy  is  not  couft^^^ 
to  strict  insanity,  but  is  applie<l 
cases  of  imbecility  of  mind  to  th^ 
tent  of  incapacity  from  any  cau»^»^ 
disease,  age,  or  habitual  intoxicat'*^*^  ' 
The  lord  chancellor  said  in  this    ^  J^g 
that  he  had  reason  to  believe  tha't   '*' 
court  did  not,  in  Lord  Hardwi^^^  . 
time,  grant  a  commission  of  lunao3^ 
cases    in   which    it   had    been    ^V^^^i 
granted;  that  of  late  the  question- 
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not  been  whether  the  party  was  abso- 
lutely insane,  but  the  court  had 
thoufirht  itself  authorized  to  issue  the 
commission,  providing  it  was  made  out 
that  the  party  was  unable  to  act  with 
any  proper  and  provident  manage- 
ment, liable  to  be  robbed  by  anyone, 
under  that  imbecility  of  mind  not 
strictly  insanity,  but,  as  to  the  mis- 
chief, calling  for  as  much  protection 
as  actual  insanity. 

And  it  was  held  in  Ex  parte  Gran- 
mer  (1806)  12  Ves.  Jr.  445,  33  Eng. 
Reprint,  168,  that  a  committee  might 
be  appointed  for  one  who,  though  not 
a  lunatic,  had  lost  his  understanding 
by  reason  of  old  age. 

It  is  stated  in  Gibson  v.  Jeyes  (1801) 
6  Ves.  Jr.  266,  31  Eng.  Reprint,  1044,  5 
Revised  Rep.  295,  that,  to  support  a 
commission  in  the  nature  of  a  writ  de 
lunatico  inquirendo,  it  is  not  neces- 
sary to  establish  lunacy,  but  it  is  suf- 
ficient that  the  party  is  incapable  of 
managing  his  own  affairs. 

In  Re  Holmes  (1827)  4  Russ.  Gh. 
182,  38  Eng.  Reprint,  774,  28  Revised 
Rep.  42,  where,  under  a  commission  of 
lunacy,  the  jury  found  that  the  alleged 
incompetent  was  not  a  lunatic,  but 
that,  partly  from  paralysis  and  partly 
from  old  age,  his  memory  was  so  much 
impaired  as  to  render  him  incompetent 
to  the  management  of  his  affairs,  and, 
consequently,  of  unsound  mind,  the 
inquisition  was  quashed,  the  Lord 
Chancellor  saying  that  he  was  not  sat- 
isfied that  the  consequence  followed 
necessarily  from  the  premises,  and 
that,  unless  he  were  satisfied  that  the 
consequence  did  follow  necessarily, 
he  could  not  allow  the  verdict  to 
stand. 

In  Indiana  the  power  to  appoint  a 
guardian  for  a  person  "of  unsound 
mind"  is  not  confined  to  cases  of  in- 
sanity, idiocy,  or  lunacy,  strictly  so 
called,  but  extends  to  every  case  of 
mental  unsoundness  or  imbecility 
which  has  reached  such  a  degree, 
from  whatever  cause,  as  renders  its 
subject  incapable  of  conducting  the 
ordinary  affairs  of  life,  and  leaves  him 
in  a  condition  to  become  the  victim  of 
his  own  folly,  or  the  fraud  of  others. 
McCammon  v.  Cunningham  (1886) 
108  Ind.  545,  9  N.  E.  465. 


And  it  is  stated  in  Hart  v.  Miller 
(1902)  29  Ind.  App.  222,  64  N.  £. 
239,  that  the  phrase  "of  unsound 
mind"  covers  every  grade  of  mental 
derangement  or  incapacity,  and,  no 
matter  what  its  kind  or  degree,  if  it  be 
adjudged  that  thereby  the  person  of 
unsound  mind  is  incapable  of  man- 
aging his  estate,  this  will  furnish  oc- 
casion for  the  appointment  of  a 
guardian. 

In  Smith  v.  Hickenbottom  (1882)  57 
Iowa,  733,  11  N.  W.  664,  the  court  un- 
dertook to  define  unsoundness  of  mind 
in  the  following  words:  "The  words 
'unsound  of  mind'  as  used  in  the  stat- 
ute and  in  the  petition,  and  as  must 
be  contemplated  by  your  verdict  in 
this  case,  do  not  mean  utter  and  unmit- 
igated madness,  or  absolute  and  hope-* 
less  idiocy,  on  the  one  extreme,  nor,  on 
the  other,  such  weakness  and  infirmity^ 
even  in  extreme  old  age,  as  are  liable 
to  be  influenced  or  imposed  upon,  nor 
the  occasional  belief  of  facts  which  no 
sane  man  would  believe,  provided 
there  is  still  mind  enough  to  discover 
the  illusion  or  hallucination  before  it 
is  acted  upon,  nor  occasional  spells  or 
fits  of  delirium  from  sickness.  The 
condition  of  mind  contemplated  by 
these  words  is  beyond  the  latter,  and 
may  be  within  or  short  of  the  former, 
of  these  extremes.  The  main,  if  not, 
indeed,  the  only,  objects  of  this  law 
and  proceeding,  are  the  protection  of 
the  property  and  person  of  the  defend- 
ant against  the  probable  ill  effects  of 
their  remaining  under  the  control  of  a 
deluded  mind, — one  believing  and  act- 
ing upon  facts  which  have  no  exist- 
ence but  in  the  imagination.  If,  there- 
fore, you  find  from  a  preponderance  of 
the  evidence  that  the  condition  of  the 
defendant's  mind  is  such  as  discloses 
incapability  of  exercising  judgment, 
reason,  and  deliberation,  of  weighing 
the  consequences  of  his  acts  and  their 
effects,  to  a  reasonable  degree,  upon 
his  property,  estate,  family, .  and  at- 
tendants, and  his  own  person,  it  will 
be  your  duty  to  return  a  verdict  that 
he  is  unsound  of  mind."  This  instruc- 
tion was  assented  to  upon  the  ground 
that  it  gives  a  proper  .definition  of  un- 
soundness of  mind,  the  contention  be- 
ing that  unsoundness  of  mind  is  "a 
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permanent  and  adventitious  insanity/' 
and  in  answer  to  this  contention  the 
court  said:  "Without  stopping  to  in- 
quire whether  there  is  any  authority 
for  such  a  definition,  we  have  to  say 
that  we  do  think  it  would  be  a  proper 
one  in  this  case.  The  statute  provides 
for  the  appointment  of  a  guardian  of 
'an  idiot,  lunatic,  or  person  of  un- 
sound mind/  Three  classes  are  desig- 
nated, and  we  must'  presume  that  the 
latter  class  differs  somewhat  from 
either  of  the  others.  The  definition 
insisted  upon  by  the  defendant  would 
make  the  latter  class  substantially 
identical  with  the  second.  We  are 
aware  that  the  word  'lunacy*  was 
originally  used  to  denote  periodical 
insanity,  but  it  is  not  confined  to  that 
meaning  now,  and  is  generally  re- 
garded as  having  the  same  extent  of 
meaning  as  the  word  'insanity.'  See 
Webster's  Unabridged  Dictionary. 
While,  then,  an  idiot  or  lunatic  is  a 
person  of  unsound  mind,  a  person  may 
be  of  unsound  mind  and  not  be  an 
idiot  or  lunatic.  This  was  the  view  of 
the  court  below,  and  is,  beyond  any 
question,  correct.  When  we  come  to 
undertake  to  define  precisely  what  is 
unsoundness  of  mind,  within  the 
meaning  of  the  statute,  we  meet  with 
great  difQculty.  Weakness  is  not  neces- 
sarily unsoundness,  but  there  may 
be  a  weakness,  short  of  idiocy,  either 
congenital  or  superinduced  by  disease 
or  old  age,  that  amounts  to  unsound- 
ness. It  is  within  the  observation  of 
everyone  that  in  extreme  old  age  the 
mental  powers  oftentimes  nearly  fade 
out.  Where  this  is  so  we  have  a  clear 
case  of  unsoundness  of  mind,  as  dis- 
tinguishable from  idiocy  or  lunacy. 
But  what  is  the  measure  of  that  weak- 
ness which  amounts  to  unsoundness? 
It  is  not  easy  to  say  in  precise  terms. 
The  weakness  which  does  not  amount 
to  unsoundness  shades  off  into  that 
which  does.  Yet  the  statute  must  be 
applied  to  each  given  case,  and  prac- 
tically the  difficulty  is  not  a  very 
great  one.  The  object  to  be  accom- 
plished by  the  statute  is  easily  com- 
prehended, and  that  constitutes  the 
jury's  best  guide.  The  mental  weak- 
ness of  old  age  may  or  may  not  open 
the  door  to  delusions.    Where  it  does, 


the  judgment  is  ordinarily,  we  pre- 
sume, less  to  be  trusted  than  where  it 
does  not.  But  whether  delusions  are 
present  or  absent,  if  there  is  such 
mental  weakness  that  the  judgment 
necessarily  required  in  the  manage- 
ment of  the  defendant's  ordinary  af« 
fairs  cannot  properly  be  trusted,  and 
the  just  protection  of  his  property  de- 
mands the  legal  substitution  of  an- 
other's judgment,  such  substitution 
ought  to  be  made.  The  seventh  in- 
struction given  expresses  substantial- 
ly this  idea,  and,  in  giving  it,  we  think 
that  the  court  did  not  err." 

In  Kentucky  weakness  of  mind  or 
imbecility,  arising  from  disease  and 
old  age,  which  renders  the  individual 
incompetent  to  manage  his  own  af- 
fairs, though  not  amounting  to  idiocy 
or  lunacy,  is  sufficient  to  authorize  the 
appointment  of  a  committee.  Nailor 
V.  Nailor  (1836)  4  Dana  (Ky.)  340; 
Lackey  v.  Lackey  (1847)  8  B.  Mon. 
(Ky.)  107.  The  court  in  the  first  case 
said  that  the  statute  directed  the  in- 
quiry, on  an  application  for  the  ap- 
pointment of  a  committee,  to  whether 
the  defendant  was  "of  unsound  mind," 
and  that  this  broad  expression  was 
used  in  several  subsequent  statutes, 
which  would  seem  to  indicate  that  the 
legislature  did  not  intend  to  confine 
the  inquiry  to  cases  of  idiocy  or  lun- 
acy only,  according  to  the  strict  sense 
of  those  terms,  but  to  other  cases 
equally  exposed  to  danger,  and  equally 
entitled  to  the  protection  and  guardi- 
anship of  the  commonwealth,  suc];i  as 
unsoundness  of  mind  that  disqualified 
the  individual  for  the  protection  of 
himself  and  substance. 

In  Louisiana  not  only  lunatics  and 
idiots  are  liable  to  interdiction,  but  all 
persons  who,  on  account  of  an  infirm- 
ity, are  incapable  of  taking  care  of 
themselves  and  administering  their 
estates.  Gasquet's        Interdiction 

(1915)  136  La.  957,  68  So.  89,  writ  of 
error  to  the  United  States  Supreme 
Court  dismissed  for  want  of  jurisdic- 
tion in  (1917)  242  U.  S.  367,  61  L.  ed. 
367,  37  Sup.  Ct.  Rep.  165;  Andrus  v. 
Andrus  (1915)  136  La.  824,  67  So.  895. 

It  was  held  in  the  latter  case  that 
one  who  is  afflicted  with  senile  de> 
mentia,  so  as  to  be  incapable  of  tak* 
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ing  care  of  his  person  or  of  adminis- 
tering his  estate,  is  subject  to  inter- 
-diction. 

The  opinion  in  both  cases  cites  the 
following  statutory  provisions:  "Ar- 
ticle 389  of  the  Civil  Code  provides 
that  no  person  above  the  age  of  ma- 
jority who  is  subject  to  an  habitual 
estate  of  imbecility,  insanity,  or  mad- 
ness shall  be  allowed  to  take  care  of 
his  own  person  and  administer  his  es- 
tate«  And  article  422  provides  that 
not  only  lunatics  and  idiots  are  liable 
to  be  interdicted,  but  likewise  all  per- 
sons who,  owing  to  any  infirmity,  are 
incapable  of  taking  care  of  their  per- 
sons and  administering  their  estates." 

In  regard  to  the  definition  of  the 
phrase  ''mentally  incompetent"  as 
used  in  the  Montana  statutes  author- 
izing the  appointment  of  a  guardian, 
the  court,  in  State  ex  reh  Carroll  v. 
District  Ct.  (1915)  50  Mont.  428,  147 
Pac.  612,  said:  "In  the  preamble  to 
the  order  now  under  review,  the  court, 
in  considering  the  circumstance  that 
Mrs.  Murphy  is  about  eighty  years 
rold,  said:  'Even  if  this  old  lady's 
mental  horizon  was  partially  or  total- 
ly clouded,  so  long  as  she  is  not  a 
maniac,  an  idiot,  or  insane,  no  reason 
exists  why  she  should  be  deprived  of 
the  widest  opportunity  to  enjoy  all  the 
blessings  of  this  short  life  within  her 
grasp  and  appreciation/  If  by  this 
declaration  it  was  meant  that  a 
.guardian  can  be  appointed  only  for  an 
infant,  a  maniac,  an  idiot,  or  an  in- 
sane person,  the  court  was  in  error. 
Section  7764  deals  with  the  guardian- 
ship of  an  insane  person  or  a  person 
who  is  mentally  incompetent  to  man- 
4ige  his  property.  None  of  the  terms 
'maniac,'  *idiot,'  or  'insane,'  can  be 
used  interchangeably  with  'mentally 
incompetent.'  While  a  maniac,  an 
idiot,  or  an  insane  person  is  a  mental- 
ly incompetent  person,  the  reverse  is 
not  true  at  all.  A  person  may  be 
mentally  incompetent  within  the 
meaning  of  §§  7764-7767,  and  yet  be 
neither  a  maniac,  an  idiot,  nor  an  in- 
sane person.  Section  4000,  Compiled 
Laws  of  Utah  of  1907,  and  §  1763, 
Code  of  Civil  Procedure  of  California 
of  1897,  are  practically  identical  with 
^ur  §  7764  above.    Out  of  abundance 


of  caution,  the  Utah  and  California 
statutes  define  'mentally  incompetent' 
•as  follows:  'The  phrases  "incompe- 
tent," "mentally  incompetent,"  and 
"incapable,"  as  used  in  this  title,  shall 
be  construed  to  mean  any  person  who, 
though  not  insane,  is,  by  reason  of 
old  age,  disease,  weakness  of  mind,  or 
from  any  other  cause,  unable,  unas- 
.sisted,  to  properly  manage  and  take 
care  of  himself  or  his  property,  and  by 
reason  thereof  would  be  likely  to  be 
deceived  or  imposed  upon  by  artful  or 
designing  persons.'  (Utah  Comp. 
Laws,  §  4001;  Cal.  Code  Civ-  Proc.  § 
1767.)  In  our  judgment,  these  stat- 
utes correctly  define  'mentally  incom* 
petent,'  as  used  in  our  Code." 

The  New  Jersey  statute,  although, 
by  its  terms,  including  only  idiots  and 
lunatics,  is  construed  to  embrace  those 
non  compos  mentis,  or  of  unsound 
mind.  Re  Lindsley  (1888)  44  N.»  J. 
Eq.  564,  6  Am.  St.  Rep.  913,  15  Atl.  1. 

And  it  is  held  in  Re  Perrine  (1886) 
41  N.  J.  Eq.  409,  5  Atl.  579,  that,  in  or- 
der to  warrant  the  appointment  of  a 
guardian,  it  is  not  necessary  that  the 
alleged  incompetent  should  be  an  idiot 
or  a  lunatic,  but  it  is  enough  if  from 
any  cause,  whether  by  reason  of  age, 
disease,  affliction,  or  intemperance,  he 
has  become  incapable  of  managing  his 
own  affairs. 

In  New  York  a  committee  may  be 
appointed  for  the  estate  of  one  who, 
though  not  a  lunatic  or  an  idiot>  is, 
from  old  age,  sickness,  or  other  cause, 
so  weak  and  incapacitated  in  mind  as 
to  be  unable  to  manage  his  estate.  Re 
Barker  (1816)  2  Johns.  Ch.  (N*  Y.) 
232. 

It  is  stated  in  Re  Morgan  (1838)  7 
Paige  (N.  Y.)  237:  "It  was  formerly 
doubted  whether  the  court  could  pro- 
ceed upon  a  commission  which  did  not 
find  the  party  to  be  either  a  lunatic  or 
an  idiot.  But  at  a  more  recent  period, 
in  England,  it  was  held  that  the  court 
had  jurisdiction  in  cases  where  the 
mind  had  become  unsound  from  old 
age  or  infirmity,  or  any  other  cause  of 
a  permanent  nature.  And  this  class 
of  decisions  was  followed  by  Kent, 
Ch.,  in  Barker's  Case  (N.  Y.)  supra, 
which  principle  was  subsequently 
adopted  by  the  legislature." 
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And  the  court  said  in  Re  Burr 
(1853)  17  Barb.  (N.  Y.)  9,  that  the 
appointment  of  a  committee  is  predi- 
cated upon  an  inquisition  finding  that 
the  party  is  a  lunatic,  or  idiot,  or  of 
unsound  mind,  which  latter  may  be 
neither  lunacy  nor  idiocy,  but  mental 
incapacity  for  the  government  of  him- 
self or  his  affairs.  It  was  held  in 
Jackson  v.  Jackson  (1885)  37  Hun. 
(N.  Y.)  306,  where  the  statute  author- 
ized the  appointment  of  a  committee 
for  one  who  is  incompetent  to  manage 
his  affairs  by  reason  of  lunacy, 
idiocy,  or  habitbal  drunkenness,  and 
declares  that  the  words  "lunacy"  and 
"lunatic"  embrace  every  description 
of  unsoundness  of  mind  except  idiocy, 
that  it  was  error  to  charge  that,  to 
constitute  a  case  of  unsoundness  of 
mind  which  would  justify  the  court 
in  assuming  control  of  the  person 
and  property  of  a  person  by  a  com- 
mittee, his  mind  must  be  so  far 
impaired  that,  if  it  had  never  been 
elevated  above  that  state  of  capacity 
from  his  birth,  it  would  have  consti- 
tuted a  case  of  idiocy.  The  court  said 
that  a  person  may  be  wholly  incompe- 
tent to  manage  himself  and  his  affairs 
in  consequence  of  lunacy,  and  still  be 
removed  from  a  state  of  idiocy. 

It  was  held  in  Com.  ex  rel.  Euchen- 
berg  V.  Schneider  (1868)  59  Pa.  328, 
that  utter  and  unmitigated  madness, 
or  absolute  and  hopeless  idiocy  re- 
sulting from  cerebral  injury  or  dis- 
ease, or  want  of  intellect  from  nativ- 
ity, were  by  no  means  the  only  tests 
of  the  power  to  appoint  a  guardian  of 
the  person  of  an  alleged  incompetent, 
under  the  Pennsylvania  Act  of  June 
13,  1836;  that  the  protection  of  prop- 
erty is  one  of  the  objects,  if  not  the 
main  object,  of  the  statute,  and  that 
the  test  of  liability  to  a  commission 
should  depend  largely  on  that  un- 
soundness of  mind  which  discloses  in- 
competency to  its  management  and 
the  care  and  protection  of  it  in  a 
rational  manner. 

In  Washington  it  is  not  necessary 
that  a  person  be  an  "idiot"  or  a  luna- 
tic," in  the  strict  sense  of  those  terms, 
before  a  guardian  of  his  estate  can  be 
appointed,  and  the  test  of  whether  a 
guardian    should    be    appointed    is 


whether  mental  unsoundness  exists  to 
such  a  degree  that  he  is  incapable  of 
conducting  the  ordinary  affairs  of  life, 
so  that  to  leave  his  property  in  his 
possession  and  control  would  render 
him  liable  to  become  the  victim  of  his 
own  folly,  or  of  the  fraud  of  others. 
Re  Bayer  (1918)  101  Wash.  694,  172 
Pac.  842. 

To  justify  the  appointment  of  a 
guardian,  under  the  Wisconsin  stat- 
ute authorizing  such  appointment 
where  the  alleged  incompetent  is,  by 
reason  of  extreme  old  age  or  other 
cause,  mentally  incompetent  to  have 
the  charge  and  management  of  his 
property,  it  is  not  necessary  to  show 
that  he  is  afilicted  with  imbecility  or 
insanity  in  a  technical  sense,  but  it  is 
sufficient  if  he  is  as  incapable  of  man- 
aging his  affairs  as  if  he  were  insane. 
The  alleged  incompetent  need  not  be 
necessarily  classed  as  either  insane 
or  an  idiot  in  the  ordinary  meaning  of 
those  terms.  Mental  incapability  of 
one  to  manage  his  property,  as  dis- 
tinguished from  insanity  in  the  ordi- 
nary sense,  justifies  the  appointment 
of  a  guardian.  Re  Streiff  (1903)  119 
Wis.  566,  100  Am.  St.  Rep.  903,  97  N. 
W.  189. 

IV,  Necessity  of  entire  loss  of  reason. 

To  justify  the  appointment  of  a  com- 
mittee of  the  estate  of  one  alleged 
to  be  of  unsound  mind,  proof  of  the 
entire  absence  of  reason,  understand- 
ing, or  memory  is  not  required.  John- 
son V.  Safe  Deposit  &  T.  Co.  (1906) 
104  Md.  460,  65  Atl.  333. 

And  the  court  said,  in  Smith  v. 
Hickenbottom  (1882)  57  Iowa,  733,  11 
N.  W.  664,  that  the  words  "unsound 
of  mind/'  in  the  statute  authorizing 
the  appointment  of  a  guardian  of  the 
estate  of  one  in  that  condition,  did 
not  mean  utter  and  unmitigated  mad- 
ness, or  absolute  and  hopeless  idiocy. 

In  Shapter  v.  Pillar  (1900)  28  Colo. 
209,  63  Pac.  302,  the  court,  in  over- 
ruling the  contention  that  the  statute 
only  applied  to  those  entirely  bereft 
of  reason,  said:  "The  object  of  the 
statute  is  to  protect  those  whose  men- 
tal faculties  are  affected  to  such  a 
degree  as  to  render  them  incapable 
of  properly  and  safely  managing  their 
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business  affairs.  The  lans:uafi:e  em- 
ployed indicates  this  purpose.  It  says, 
in  effect,  if  it  appears  that  any  person 
is  so  distracted  in  mind  as  to  render 
him  incapable  of  safely  and  properly 
managing  his  estate,  and  a  jury  shall 
so  find,  a  conservator  shall  be  ap^ 
pointed.  Absolute  insanity  is  not  the 
only  test.  The  .main  object  of  the 
statute  is  the  protection  of  the  prop- 
erty of  those  mentally  afflicted;  in- 
quiry must  be  made  as  to  the  extent 
of  such  mental  infirmity.  If  it  exists 
in  such  a  degree,  and  is  of  such  a 
character,  that  the  person  so  afflicted 
is  for  that  reason  unable  to  act  in- 
telligently with  respect  to  his  busi- 
ness affairs,  or  is  affected  with  that 
imbecility  of  mind  not  strictly  insan- 
ity, but  to  such  an  extent  that  he  is 
deprived  of  the  mental  pow^r  to  act 
in  a  proper  and  provident  manner  in 
the  management  of  his  property  inter- 
ests, the  statute  is  satisfied.  .  .  . 
On  the  other  hand,  although  the  mind 
may  not  be  sound,  'if  there  be  capacity 
to  manage,  as  the  result  of  consecu- 
tive reasoning,  although  the  manage- 
ment might  not  be  such  as  intellectual 
vigor  and  skill  might  approve,'  the 
party  retaining  the  possession  of  his 
mental  faculties  to  this  extent  would 
not  come  within  the  purview  of  the 
statute."  The  statute  referred  to  au- 
thorized the  appointment  of  a  con- 
servator of  any  person  who  is  a 
lunatic  or  an  insane  person,  and  is  so 
distracted  in  mind  as  to  render  such 
person  incapable  of  properly  and  safe- 
ly attending  to  his  affairs  or  manag- 
ing his  estate. 

But  under  the  provision  of  the 
Pennsylvania  Constitution  authoriz- 
ing the  appointment  of  a  guardian  of 
the  estate  of  one  who  is  non  compos 
mentis,  to  justify  the  appointment  of 
a  guardian,  a  person  must  be  held 
to  be  wholly  void  of  reason  and  under- 
standing, or,  in  other  words,  of  un- 
sound mind,  and  a  guardian  cannot 
be  appointed  upon  a  finding  that  one, 
''by  reason  of  old  age  and  long-con- 
tinued sickness,  has  become  so  far 
deprived  of  reason  and  understanding 
as  to  be  wholly  unfit  and  unable  to 
manage  his  estate.''  Re  Beaumont 
17  A.L.R.— 68. 


(1835)  1  Whart.  (Pa.)  52,  29  Am.  Dec. 
83. 

The  rule  laid  down  in  Beaumonf  s 
Case  (Pa.)  supra,  was,  however,  modi- 
fied by  M'Elroy's  Case  (1843)  6  Watts 
&  S.  (Pa.)  451,  and  Com.  ex  rel.  Eu- 
chenberg  v.  Schneider  (1868)  59  Pa. 
328. 

In  M'Elroy's  Case  (Pa.)  ^upra,  it 
was  held  that  the  test  as  to  whether 
the  appointment  of  a  guardian  is  re- 
quired under  the  Pennsylvania  Act  of 
1836  is  not  whether  the  alleged  in- 
competent is  wholly  void  of  memory 
and  understanding,  and  entirely  unfit 
for  the  management  of  his  estate,  but 
whether  unsoundness  of  mind  exists 
to  such  an  extent  as  to  disqualify  him 
from  conducting  his  own  affairs. 

And  in  Com.  ex  rel.  Euchenberg  y. 
Schneider  (Pa.)  supra,  it  was  held  in 
relation  to  the  same  act  that  utter  and 
unmitigated  madness,  or  absolute  and 
hopeless  idiocy,  resulting  from  cere- 
bral injury  or  disease  or  want  of 
intellect  from  nativity,  were  not  the 
only  tests,  but  that,  as  protection  of 
property  was  the  hiain  object  of  the 
act,  the  proper  test  was  whether  there 
existed  that  unsoundness  of  mind 
which  disclosed  incompetency  to  man- 
age one's  estate  in  a  rational  manner. 

F.   Impairment  of  memory. 

The  fact  that  one's  memory  is  great- 
ly impaired  will  not  warrant  the  ap- 
pointment of  a  guardian  of  his  estate. 
Graham  v.  Clapp  (1921)  —  Iowa,  — , 
184  N.  W.  329;  Re  Tempest  (1S39)  21 
Ohio  L.  J.  30i. 

And  an  inquisition  was  ouashed  in 
Re  Holmes  (1827)  4  Russ.  Ch.  182,  38 
Eng.  Reprint,  774,  where  the  jury 
found  that,  partly  from  paralysis  and 
partly  from  old  age,  the  me^iory  of 
the  alleged  incompetent  was  so  much 
impaired  as  to  render  him  incomne- 
tent  to  manage  his  affairs,  and,  conse- 
quently, of  unsound  mind.  The  Lord 
Chancellor  said :  "The  finding  here  is 
consequential,  and  the  impaired  mem- 
ory of  this  gentleman  Is  the  founda- 
tion of  it.  The  jury  state  one  of 
the  effects  or  consequences  of  un- 
soundness of  mind,  and  they  then 
thence  draw  the  conclusion  of  un- 
soundness.   Where  a  jury  state  their 


1074 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


premiseB  and  draw  their  conclusion, 
and  that  conclusion  does  not  neces- 
sarily follow  from  the  premises  which 
they  state,  we  must  not  take  the  con- 
clusion as  a  finding  by  itself/' 

But  while  an  impaired  memory  may 
not,  in  and  of  itself,  establish  incom- 
petency so  as  to  justify  the  appoint- 
ment of  a  guardian,  it  is  an  element  to 
be  considered.  Re  Goburn  (1913)  166 
Cal.  202, 181  Pac.  352. 

VI,  Continuity  of  insanity* 

A  curator  may  be  appointed  for  the 
estate  of  a  person,  although  he  is  not 
always  devoid  of  all  power  to  reason. 
Calderon  v.  Martin  (1898)  50  La.  Ann. 
1153,  23  So.  909. 

VII,  Poasibility  of  future  insanity. 

The  fact  that  an  elderly  woman  is 
somewhat  afflicted  with  senile  demen- 
tia, and  that  such  disease  may,  at  some 
uncertain  time  in  the  future,  advance 
to  a  stage  which  will  impair  her 
ability  to  manage  her  aif  airs,  does  not 
justify  the  taking  of  the  management 
of  her  property  from  her  and  placing 
it  in  the  hands  of  another,  under  a 
statute  authorizing  the  appointment  of 
a  conservator  only  over  a  person 
"found  to  be  incapable  of  managing 
his  affairs."  Goddard  v.  Treat  (1910) 
83  Conn.  516,  77  Atl.  959. 

And  the  fact  that  it  is  possible  that 
a  man,  owing  to  his  temperament  of 
mind,  and  to  his  being  a  sexual  per- 
vert, may  at  any  time  develop  a  dis- 
position to  squander  his  property, 
does  not  justify  the  appointment  of  a 
guardian  for  his  estate  under  a  sec- 
tion of  the  Code  authorising  the  ap- 
pointment of  a  guardian  for  a  person 
of  unsound  mind,  but,  should  such 
disposition  develop,  a  basis  would  be 
thereby  at  once  furnished  for  the 
appointment  of  a  guardian.  Schick  v. 
Stuhr  (1903)  120  Iowa,  396,  94  N.  W. 
915. 

And  the  fact  that  one's  mental  con- 
dition is  such  that  he  may,  in  the 
future,  become  so  subject  to  the  will 
of  others  as  not  to  be  guided  by  his 
own  will  in  the  disposition  of  his 
property,  will  not  justify  the  present 
appointment  of  a  guardian.  Lang  v. 
Lang  (1912)  157  Iowa,  300,  125  N.  W. 


604,  rehearing  denied  without  opinion 
in  (1913)  —  Iowa,  — ,  139  N.  W.  667. 

VIII*  As  affected  by  physical  infirmity. 

The  statutory  provision  of  Ken* 
tucky  authorizing  the  appointment  of 
a  committee  for  a  person  found  to 
be  of  unsound  mind,  or  imbecile,  or 
incompetent  to  manage  his  estate,  was 
held  in  Upton  v.  Bush  (1909)  135  Ky. 
102,  121  S.  W.  1005,  not  to  apply  to 
persons  who  are  incompetent  from 
mere  physical  infirmity  to  manage 
their  estates  because  of  sickness  oi 
old  age,  but  to  cover  only  the  instan- 
ces where  the  person  is  incompetent 
by  reason  of  mental  unsoundness  or 
imbecility.  The  court  said:  "The 
central  thought  in  the  statute  is  the 
abnormally  deficient  mind,  the  purpose 
being  to  protect  the  property  of  such 
persons  from  becoming  a  prey  to  the 
avaricious  who  would  overreach  them 
in  contracting." 

On  a  petition  for  the  appointment  of 
a  guardian  of  the  estate  of  a  man» 
under  the  provisions  of  a  statute  au« 
thorizing  such  appointment  in  c Jise  of 
persons  who,  by  reason  of  old  age  or 
disease,  are  mentally  incompetent  to 
have  the  care  and  custody  of  their 
estate,  the  appellate  court,  in  Hender- 
son V.  Henderson  (1919)  206  Mich.  36, 
172  N.  W.  623,  approved  instructions 
by  the  trial  judge  to  the  effect  that, 
where  physical  infirmity  acts  upon  the 
mental,  the  jury  may  consider  it,  but 
to  place  one  under  guardianship  it  is 
necessary  to  find  that  because  ot 
extreme  old  age,  or  for  any  other 
reason,  he  is  mentally  incompetent  to 
have  the  charge  and  management  of 
his  property;  that  old  age,  of  itself, 
is  not  a  ground  for  the  appointment  of 
a  guardian,  but  the  question  is.  Have 
the  years  that  rest  upon  him  so  re- 
duced his  mental  activity  that  it  is 
no  longer  susceptible  of  normal  ac- 
tion? 

The  physical  condition  of  the  person 
for  whom  a  conservator  is  requested 
can  only  be  considered  in  so  far  as 
it  may  affect  his  mental  condition. 
Shapter  v.  Pillar  (1900)  28  Colo.  209, 
63  Pac.  802. 

The  inability  to  take  eare  of  one's 
property,  made  by  §  1767  of  the  Gali* 
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f ornia  Code  a  jiutification  for  the  ap* 
pointment  of  a  guardian,  although  not 
expressly  so  limited,  means  a  mental, 
rather  than  a  physical,  inability.  How 
such  inability  has  been  produced  is 
immaterial  under  this  section.  It  may 
result  from  old  age,  disease,  weakness 
•f  mind,  or  from  any  other  cause.  Re 
Coburn  (1913)  165  CaL  202,  131  Pac. 
352. 

The  Pennsylvania  Act  of  May  28, 
1907,  Pamphlet  Laws  292,  providing 
for  the  appointment  of  a  guardian  to 
take  care  of  the  property  of  an  epilep- 
tic, contemplates  not  merely  that  a 
person  be  an  epileptic,  but  that,  by 
reason  thereof,  he  has  become  so  men- 
tally defective  that  he  is  unable  to 
take  care  of  his  property,  and  in  con- 
sequence thereof  is  liable  to  dissipate 
or  lose  the  same,  and  become  the 
victim  of  designing  persons.  Com.  v. 
Hoffmaster  (1913)  22  Pa.  Dist.  1004. 

And  a  prior  statute  did  not  author- 
ise the  court  to  appoint  a  guardian 
for  a  person  suffering  from  physical 
disabilities,  or  from  ignorance,  and 
who,  by  reason  thereof,  was  unable  to 
take  care  of  his  or  her  property  as 
though  in  possession  of  all  his  powers. 
Ignorance,  inexperience,  loss  of  sight, 
hearing,  or  speech  may  cause  a  person 
to  be  unable  to  take  care  of  his  prop- 
erty to  as  good  advantage  as  one 
possessed  of  knowledge,  experience, 
and  all  his  faculties,  but  these  do  not 
fall  within  the  causes  which  author- 
ize the  court  to  appoint  a  guardian  to 
take  care  of  the  estate  of  a  person. 
The  statute  referred  to  is  the  Act  of 
June  25,  1895,  as  amended  by  the  Act 
of  June  19,  1901,  which  provides  for 
the  appointment  of  a  guardian  of  the 
estate  of  a  person  who  is  so  w;eak  in 
mind  that  he  is  unable  to  take  care 
of  his  property,  and  in  consequence 
thereof  is  liable  to  dissipate  or  lose 
the  same.  Beers  v.  Fenner  (1905)  30 
Pa.  Co.  Ct.  652. 

It  was  held  in  Griilin  v.  Collins 
(1904)'  122  6a.  102,  49  S.  E.  827.  that 
there  was  no  provision  of  law  for  the 
appointment  of  a  guardian  for  a  per- 
son because  she  was  blind,  of  limited 
education,  and  wholly  lacking  in  busi- 
ness experience  or  ability,  and  con- 
sequently,   though    of    sound    mind. 


utterly  incapable  of  managing  her 
estate,  the  Civil  Code  enumerating  the 
classes  of  persons  for  whom  guard- 
ians may  be  appointed  as  follows: 
"Idiots,  lunatics,  and  insane  persons, 
and  deaf  and  dumb  persons  when  in- 
capable of  managing  their  estates, 
habitual  drunkards,  and  persons  im* 
beciles  from  old  age  or  other  cause, 
and  incapable  of  managing  their  es- 
tates." 

And  it  was  held  in  Martin  v.  Stew- 
art (1903)  67  Kan.  424,  73  Pac.  107, 
that  a  finding  that  a  person  was  in 
feeble  mind  and  health  did  not  au- 
thorize the  probate  court  to  appoint  a 
guardian  of  his  estate,  because  the 
statute  authorized  the  appointment  of 
a  guardian  only  where  the  alleged  in- 
competent was  adjudged  to  be  an 
idiot,  a  person  of  unsound  mind,  or 
an  habitual  drunkard,  and  incapable 
of  managing  his  affairs. 

But  the  finding  by  the  jury  on  an 
inquest  that  the  defendant^  though 
neither  an  idiot  nor  a  lunatic,  is  men- 
tally and  physically  incapable  of  man- 
aging himself  and  his  affairs  with 
prudence  and  discretion,  by  reason  of 
disease  and  old  age,  is  sufficient  to 
authorize  the  appointment  of  a  com- 
mittee, and  to  take  the  defendant's 
estate  out  of  his  own  hands.  Lackey 
V.  Lackey  (1847)  8  B.  Mon.  (Ky.)  107. 

IX.  Incapacity  from  old  age. 

A  committee  could  be  appointed, 
under  the  English  common  law,  for 
one  who,  though  not  a  lunatic,  had  lost 
his  understanding  by  reason  of  old 
age.  Ex  parte  Cranmer  (1806)  12  Ves. 
Jr.  445,  33  Eng.  Reprint,  168. 

Weakness  of  mind  or  imbecility, 
resulting  from  disease  and  old  age, 
which  makes  one  incapable  of  taking 
care  of  his  property,  justifies  the  ap- 
pointment of  a  guardian  in  Kentucky. 
Nailor  v.  Nailor  (1836)  4  Dana  (Ky.) 
340;  Lackey  v.  Lackey  (1847)  8  B. 
Mon.  (Ky.)  107. 

In  the  former  case  the  court  said: 
''When  the  mind  of  an  individual  is 
worn  out  by  years,  so  as  to  be  in- 
competent to  act  with  any  proper  or 
provident  care  or  management,  he  is 
as  much  entitled  to  the  protection  of 
the  law  as  the  tender  infant.    He  is, 
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indeed,  in  his  second  state  of  infancy, 
and  is  as  much  the  subject  of  folly 
or  of  fraud  as  an  infant." 

And  it  was  contended,  in  Taylor  v. 
Moore  (1901)  112  Ky.  330,  65  S.  W.  612, 
that  a  verdict  that  an  old  woman 
was,  by  reason  of  great  age  and  physi- 
cal infirmity,  unable  to  manage  her 
estate,  was  valid  because  in  the  words 
of  the  statute  directing  the  jury  to 
ascertain  by  their  verdict  whether  the 
person  as  to  whom  the  inquiry  is  made 
is,  by  reason  of  any  infirmity  or 
weight  of  age,  incompetent  to  manage 
his  estate;  but  the  court  held  the 
verdict  void,  saying:  "The  purpose 
of  the  statute  was  to  provide  for  per- 
sons whose  minds  are  impaired.  It 
was  not  intended  to  authorize  the  ap- 
pointment of  committees  for  sick  or 
c\d  persons  who  were,  from  physical 
weakness,  unable  to  care  for  their 
estates,  but  of  good  mental  capacity." 

In  reversing  the  appointment  of  a 
guardian  for  an  aged  man,  the  court, 
in  McGuire  v.  Moorhead  (1911)  161 
Iowa,  25,  130  N.  W.  140,  said :  "It  is 
the  common  lot  of  men  to  grow  old. 
It  is  inevitable  that,  if  life  is  pro- 
longed to  old  age,  the  advance  of  the 
years  will  be  marked  by  a  greater  or 
less  decrease  of  bodily  powers  and 
mental  efficiency.  But,  generally 
speaking,  if  that  decrease  be  normal, 
— that  is,  if  it  be  such  only  as  attends 
age  unaffected  by  abnormal  brain  con- 
ditions,— ^there  is  no  'unsoundness  of 
mind'  within  the  meaning  of  the  law, 
and  nothing  to  justify  a  court  in  de- 
priving a  man  of  the  control  of  the 
property  which  he  himself  has  earned 
and  saved.  The  purpose  of  a  guard- 
ianship of  this  nature  has  sole  refer- 
ence to  the  preservation  of  the  ward's 
property  and  estate.  The  mere  fact 
that  he  manifests  the  weakness,  for- 
getfulness,  and  childishness  of  age  is 
wholly  immaterial,  unless  his  debility 
has  reached  a  stage  where  he  cannot 
manage  or  intelligently  direct  the 
management  of  his  own  affairs,  and 
his  estate  is  liable  to  suffer  material 
loss  or  waste  for  want  of  a  responsible 
party  in  charge." 

While  a  guardian  should  not  be 
appointed  of  the  property  of  a  person 
simply  because  he  is  aged  or  infirm,  or 


because  his  mind  is,  to  some  extent,, 
impaired  by  age,  or  diseased,  on  the 
the  other  hand,  if  he  does  not  possess 
sufficient  mental  ability  to  understand 
in  a  reasonable  manner  the  business 
he  is  transacting,  or  the  nature  and 
effect  of  His  acts  with  reference  to 
business  affairs,  or  if  he  has  lost  his 
reasoning  powers  to  such  an  extent 
that  he  is  incapable  of  understanding 
and  acting  with  ordinary  discretion  in 
common  affairs,  and  his  property  thus 
becomes  subject  to  loss  at  the  hsnds 
of  designing  or  unscrupulous  persons, 
a  guardian   should   be  appointe<i  to 
manage  his  affairs.    Wiechers  v.  Pool 
(1915)  172  Iowa,  422,  153  N.  W.  S5. 

The  appointaient  of  a  guardiax  of 
the  estate  of  one  who,  because  of  old 
age,  is  incapable  of  managing  his 
property,  is  authorized  by  statut^e  in 
Indiana,  and  in  Kutzner  v.  Meyers 
(1914)  182  Ind.  669,  108  N.  £.  115. 
Ann.  Cas.  1917 A,  872,  where  a  guard- 
ian was  appointed  for  a  man  al)out 
eighty-five  years  of  age,  the  court 
said:  "It  has  been  always  the  policy 
of  the  state  to  protect  those  who,  by 
reason  of  youth  or  incapacity,  were 
incapable  of  managing  their  estates, 
by  placing  their  property  in  the  h»nds 
of  guardians  or  conservators.  Tl^ere 
is  no  reason  apparent  to  the  c^urt 
why  the  same  protection  should  not  be 
extended  to  persons  in  their  sec^ond 
childhood,  as  is  given  to  infants  a^^ 
persons  of  unsound  mind,  or  habi'i^ual 
drunkards." 

But  a  petition  alleging  that  a  pe:^^" 
is  not  capable  of  taking  care  of  Ir^iw- 
self  and  his  property,  being  in  j^i* 
dotage,  does  not  authorize  the  appo  '^^^' 
ment  of  a  guardian,  under  a  M.^^^® 
statute  authorizing  the  appointmer^^/'^ 
guardians  for  insane  persons,  wlr'i^" 
term  may,  under  the  statute,  incl'W,^® 
an  idiotic,  non  compos,  lunatic,  or  ^^^' 
tracted  person.  Fairfield  v.  GulE^^*^ 
(1860)  49  Me.  360,  77  Am.  Dec.  2ft  ^• 

In  Re  Storick  (1887)  64  Mich.  ^^ 
31  N.  W.  582,  a  proceeding  to  ha-^^  J 
guardian  appointed  for  the  estate  ^^ 
an  elderly  woman,  for  the  reason^/^* 
old  age  and  infirmity,  the  court  s^i^* 
"There  are  two  classes  of  cases  '^ 
which  guardians  may  be  appointed^  on 
proper  showing,  over  persons  who  ^^ 
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of  mature  years.  One  is  where  'the 
person  in  question  is  incapable  of 
taking  care  of  himself  and  managing 
his  property/  by  reason  of  his  extreme 
old  age,  or  any  other  cause.  How. 
Stat.  §§  6314,  6315.  The  other  is  the 
case  of  spendthrifts.  Section  6317. 
The  petition  in  this  case  does  not 
undertake  to  treat  Mrs.  Storick  as  a 
spendthrift,  and  the  testimony  shows 
that  such  a  pretense  would  be  ridicu- 
lous. It  was  meant  to  be  filed  under 
the  earlier  sections.  The  sections, 
-6314  and  6315  expressly  confine  their 
operation  to  a  person  who  is  not 
•compos  mentis,  and  whose  mind  has 
become  affected  by  old  age,  or  other 
t^auses,  so  as  to  lose  its  normal  con- 
dition. The  statute  does  not  say 
merely  'incompetent,'  but  'mentally  in- 
-competent.'  It  does  not  refer  to  per- 
sons who  are  sane,  but  not,  perhaps, 
as  wise  or  intelligent  as  some  other 
persons.  It  applies  id  those  whose 
mind  is  so  affected  as  to  have  lost 
control  of  itself  to  such  a  degree  as 
to  deprive  the  person  afflicted  of  sane 
and  normal  action.'' 

And  in  Taylor  v.  Moore  (1901)  112 
Ky.  330,  65  S.  W.  612,  holding  void  a 
verdict  that  the  alleged  incompetent 
was,  by  reason  of  great  age  and  physi- 
cal infirmity,  unable  to  control  and 
manage  her  estate  and  care  for  the 
same,  as  against  the  contention  that 
it  was  valid  because  in  the  words  of 
the  statute  which  directed  the  oaths 
to  be  administered  to  the  jury  in  such 
form  as  to  ascertain  by  their  verdict 
whether  such  person,  "by  reason  of 
any  infirmity  or  weight  of  age  is  in- 
competent to  manage  his  estate,"  the 
court  said :  "The  purpose  of  the  stat- 
ute was  to  provide  for  persons  whose 
minds  are  impaired.  It  was  not  in- 
tended to  authorize  the  appointment  of 
committees  for  sick  or  old  persons  who 
were,  from  physical  weakness,  unable 
to  care  for  their  estates,  but  of  good 
mental  capacity." 

And  in  Henderson  v.  Henderson 
(1919)  206  Mich.  36,  172  N.  W.  623, 
on  an  application  for  the  appointment 
of  a  guardian  of  an  old  man,  under  a 
statutory  provision  authorizing  the 
appointment  of  a  guardian  of  the 
estate  of  one  who  has,  by  reason  of 


old  age  or  disease,  become  mentally 
incompetent  to  have  the  care  of  his 
property,  the  court  approved  an  in- 
struction of  the  trial  judge  to  the 
effect  that  old  age,  of  itself,  is  not  a 
ground  for  the  appointment  of  a 
guardian,  but  the  question  is,  Have 
the  years  that  rest  upon  him  so  re- 
duced his  mental  activity  that  it  is  no 
longer  susceptible  of  normal  action? 

A  guardian  may  be  appointed  in 
cases  of  imbecility  of  mind  arising 
from  old  age,  but  not  for  every  imbe- 
cility, or  because  of  the  fact  that  the 
mind  is  somewhat  impaired.  The  im- 
becility must  amount  to  unsoundness 
of  mind.  The  mind  must  be  unsound 
so  as  not  to  be  able  to  apply  its  facul- 
ties, in  their  weakened  and  impaired 
state,  to  the  objects  in  question.  Re 
Collins   (1867)  18  N.  J.  Eq.  253. 

And  a  committee  will  not  be  ap- 
pointed for  an  old  man  who  is  not  an 
idiot  or  a  lunatic,  or  of  unsound  mind, 
simply  because  his  faculties  have  be- 
come somewhat  impaired  in  conse- 
quence of  age  and  infirmity,  but  only 
to  the  extent  to  be  found  in  the  aver- 
age man  at  his  age.  Re  Shaul  (1870) 
40  How.  Pr.  (N.  Y.)  204. 

Mere  weakness  of  mind  and  infirmi- 
ty, coupled  with  old  age,  and  impair- 
ment of  memory,  and  susceptibility  to 
influence,  will  not  justify  the  appoint- 
ment of  a  guardian,  if  there  be  a 
capacity  to  manage  as  a  result  of 
sane  reasoning,  although  the  man- 
agement may  not  be  such  as  an  intelli- 
gent, vigorous,  and  skilful  mind  may 
approve.  Re  Tempest  (1889)  21  Ohio 
L.  J.  301. 

The  appointment  of  a  guardian  for 
an  aged  woman  is  not  justified  where 
the  evidence  shows  that,  while  she  is 
somewhat  feeble  physically  and  some- 
what childish  in  some  things,  she  has 
not  reached  such  a  weakened  condition 
of  mind  as  not  to  be  able  to  realize 
what  she  is  doing  with  her  property, 
or  to  select  persons  to  perform  serv- 
ices for  her,  in  caring  for  her  prop- 
erty or  herself,  that  she  will  not  be 
able  to  perform  alone,  and  the  proof 
goes  no  further  than  to  establish  that, 
in  view  of  the  fact  that  she  is  eighty- 
one  years  of  age,  and  somewhat  feeble 
physically,     and     somewhat    absent- 
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minded  and  forgetful,  she  probably 
might  be  influenced,  and,  being  so  in« 
fluenced,  might  dissipate  her  estate. 
Dickenson  v.  Henderson  (1918)  90  Or. 
408,  176  Pac.  797. 

And  the  fact  ^that  a  woman,  by 
reason  of  her  age,  ignorance,  and  the 
feeble  condition  of  her  mind  and  body, 
is  unfit  to  manage  her  estate  judi- 
ciously, does  not  authorize  the  ap- 
pointment of  a  committee  of  her  estate 
under  the  Pennsylvania  Act  of  June 
13,  1836,  P.  L.  592.  Com.  v.  Reeves 
(1891)  140  Pa.  268,  21  Atl.  315. 

X.     Necessity     of     condition     requiring 
guardian  of  person. 

It  was  held  in  Re  Lindsley  (1888) 
44  N.  J.  Eq.  564,  6  Am.  St.  Rep.  913, 
15  Atl.  1,  that,  to  justify  the  appoint- 
ment of  a  guardian  of  the  estate  of 
an  alleged  incompetent,  it  must  be 
found  that  he  is  an  idiot,  or  a  lunatic, 
or  of  unsound  mind,  or  that  his  mind 
is.  so  impaired  as  to  render  him  in- 
capable of  governing  himself  as  well 
as  his  property;  i.  e.,  to  justify  the 
appointment  of  a  guardian  of  the 
estate  of  an  incompetent,  his  mental 
condition  must  be  such  as  to  justify 
the  appointment  of  a  guardian  of  his 
person. 

But  the  Oklahoma  statute  was  held, 
in  Shelby  v.  Farve  (1912)  83  Okla.  651, 
126  Pac.  764,  to  authorize  the  appoint^ 
ment  of  a  guardian  of  the  estate  alone 
of  a  person  who  is  mentally  incompe- 
tent to  manage  the  same,  although 
such  person  may  be  able  to  care  for 
his  person,  whenever  it  appears  that, 
by  reason  thereof,  he  would  be  likely 
to  be  deceived  or  imposed  upon  by 
artful  or  designing  persons.  The 
statute  referred  to  is  quoted  in  the 
case  as  follows:  "Section  5485,  Comp. 
Laws  1909,  provides:  'When  it  is 
represented  to  the  county  court  upon 
verified  petition  of  any  relative  or 
friend  that  any  person  is  insane,  or 
from  any  cause  mentally  incompetent 
to  manage  his  property,  the  judge 
must  cause  notice  to  be  given  to  the 
supposed  insane  or  incompetent  per- 
son, of  the  time  and  place  of  hear- 
ing the  case,  not  less  than  five  days 
before  the  time  so  appointed,  and  such 
person,  if  able  to  attend,  must  be  pro- 


duced before  him  on  the  hearing/ 
Id.  §  5486,  provides:  'If  after  a  fuU 
hearing  and  examination  upon  such 
petition  it  appears  to  the  judge  of 
the  county  court  that  the  person  in 
question  is  incapable  of  taking  care 
of  himself  and  managing  his  property, 
he  must  appoint  a  guardian  of  his 
person  and  estate,  with  the  powers 
and  duties  in  this  article  specified.'  ** 

The  fact  that  an  alleged  incompe- 
tent is  laboring  under  a  disease  of 
the  mind  to  such  an  extent  as  to 
render  him  incapable  of  appreciating 
the  dangerous  quality  of  his  acta, 
within  the  meaning  of  the  Criminal 
Code,  is  not  the  test  to  be  applied  in 
determining  whether  the  appointment 
of  a  guardian  of  his  estate  is  neces- 
sary or  justified,  McCormick  v.  Fra- 
zer  (1910)  17  Ont.  Week.  Rep.  383, 
2  Ont.  Week.  R.  241. 

And  the  fact  that  a  man,  owing  to 
his  temperament  of  mind,  and  to  his 
being  a  sexual  pervert,  may  commit 
wrongs  such  as  to  render  him  liable  to 
respond  in  damages,  does  not  justify 
the  appointment  of  a  guardian  for  his 
estate,  under  a  statute  authorizing  the 
appointment  of  a  guardian  for  a  per- 
son of  unsound  mind,  the  court  saying 
that  a  guardianship  would  be  no  pro- 
tection as  against  the  consequences  of 
wilful  wrongs  committed  by  him. 
Schick  V.  Stuhr  (1908)  120  Iowa,  396, 
94  N.  W.  915. 

XI,  Capability  of  acting  with  discreHon 
in  ordinary  affairs  of  life. 

The  test,  in  petitions  for  the  ap- 
pointment of  guardians  of  persons 
alleged  to  be  of  unsound  mind,  is  that 
there  must  be  such  mental  impairment 
as  to  render  the  subject  incapable  of 
understanding  and  acting  with  discre- 
tion in  the  ordinary  affairs  of  life. 
Shafer  v.  Shafer  (1913)  181  Ind.  244^ 
104  N.  E.  507;  Wiecher  v.  Pool  (1^15) 
172  Iowa,  422,  153  N.  W.  65;  Fisk  v. 
Deaver  (1918)  —  Okla.  — ,  176  Pac. 
251. 

The  test  of  incompetency  is  not 
whether  the  alleged  incompetent  is  in- 
competent to  manage  his  own  affairs, 
but  to  manage  the  ordinary  and 
common  affairs  of  life.  Re  Williams 
(1897)  24  App.  Div.  247,  48  N.  Y.  Supp. 


ANNO.— INCOMPETENT— GUARDIANSHIP. 


1079 


475,  aflbtned  without  opinion  in  (1898) 
157  N.  Y.  704,  52  N.  E.  1126. 

It  was  held  in  Fiscus  v.  Turner 
(1890)  125  Ind.  46,  24  N.  E.  662,  that 
an  instruction  in  a  proceeding  for  the 
appointment  of  a  guardian  of  an 
alleged  lunatic,  to  the  effect  that,  if 
she  was  so  far  deprived  of  reason  that 
she  was  no  longer  capable  of  under- 
standing and  acting  with  discretion  in 
the  ordinary  affairs  of  life,  she  was 
incapable  of  managing  her  estate 
within  the  meaning  of  the  statute 
authorizing  the  appointment  of  a 
guardian,  was  a  correct  definition  of 
insanity. 

And  the  court,  in  Gray  v.  Obear 
(1877)  59  Ga.  675,  deduced  from  cer- 
tain sections  of  the  Code  of  the  state 
that  the  test  as  to  whether  there 
should  be  a  guardian  appointed  to 
manage  a  man's  estate  was:  Is  his 
mind  so  unsound,  or  is  he  so  weak  in 
his  mind,  or  so  imbecile,  no  matter 
from  what  cause,  that  he  cannot  man- 
age the  ordinary  affairs  of  life — ^the 
ordinary  estates  of  men?  The  sec- 
tions referred  to  are  as  follows :  "The 
Code  declares,  in  §  2806,  that  'trust 
estates  may  be  created  for  the  benefit 
of  any  female  or  minor,  or  person  non 
compos  mentis.'  .  .  .  Section  1658 
declares  that  all  'persons  non  compos 
mentis,  either  from  birth  or  from 
subsequent  causes,  constantly  or  peri- 
odically, or  from  age,  infirmity, 
drunkenness,  or  otherwise  incapable 
of  managing  their  affairs,  may  have 
their  persons  and  estates,  or  either  of 
them,  placed  in  the  control  of  guard- 
ians.' .  .  .  Section  1852  declares 
that  'the  ordinaries  of  the  several 
counties  of  this  state  may  appoint 
guardians  for  the  following  persons, 
viz.,  idiots,  lunatics,  and  insane  per- 
sons, and  deaf  and  dumb  persons, 
when  incapable  of  managing  their 
estates,  habitual  drunkards,  and  per- 
sons imbecile  from  old  age  or  other 
cause,  and  incapable  of  managing 
their  estates/  .  .  .  Section  1855, 
in  providing  how  a  commission  may 
be  had  to  get  a  guardian  appointed, 
after  providing  for  the  jury,  or  com- 
mittee, of  eighteen,  one  to  be  a  physi- 
cian, requiring  twelve  to  act,  including 
the  physician,  requires  the  'inspection' 


of  the  'person,'  and  hearing  and  exam- 
ining witnesses  on  oath,  if  necessary, 
to  determine  'his  condition  and  ca- 
pacity to  manage  his  estate,'  and  in 
their  return  to  specify  'under  which 
of  said  classes  they  find  the  said  per- 
son to  come.' " 

A  man  may  be  of  good  habits,  a 
church  member,  and  an  elector,  and 
capable  of  doing  odd  jobs  of  .work  and 
caring  for  himself  to  a  certain  extent, 
and  still  be  incapable  of  managing  his 
affairs  within  the  meaning  of  a  statute 
providing  for  the  appointment  of  a 
conservator  for  any  property  owner 
who  shall  be  found  to  be  "incapable 
of  managing  his  affairs."  Cleveland's 
Appeal  (1899)  72  Conn.  340,  44  Atl. 
476. 

XII,    Inability    judiciously    to    manage 

property. 

A  guardian  cannot  be  appointed 
merely  because  a  person  does  not  or 
cannot  manage  his  property  judicious- 
ly. Re  Northcutt  (1916)  81  Or.  650, 
148  Pac.  1133,  160  Pac.  801;  Com.  v. 
Reeves  (1891)  140  Pa.  258,  21  Atl.  315. 

To  warrant  the  appointment  of  a 
guardian  there  must  appear  such  un- 
soundness of  mind  as  shows  that  the 
party  against  whom  the  proceeding  is 
brought  is  incompetent  to  look  after 
and  care  for  his  property.  Caltrider  v. 
Sharon  (1914)  164  Iowa,  287,  145 
N.  W.  540. 

The  fact  that  the  property  of  an 
alleged  incompetent  might  be  made 
more  productive,  and  that  the  contend- 
ing claims  of  her  various  children 
could  be  better  harmonized  by  keep- 
ing her  estate  intact  during  her  life- 
time, does  not  afford  any  justification 
for  the  appointment  of  a  guardian 
under  the  California  statutes,  set  out 
in  Re  Daniels  (1903)  140  Cal.  335,  73 
Pac.  1053,  in  subd.  II.  supra,  unless  her 
mental  faculties  are  impaired  to  such 
an  extent  as  to  make  her  unable  prop- 
erly to  manage  and  take  care  of  her 
property,  or  to  render  her  liable  to 
imposition  by  artful  or  designing  per- 
sons. Re  Watson  (1917)  176  Cal.  342, 
168  Pac.  341. 

The  term  "mentally  Incompetent  to 
have  the  charge  and  management  of 
his  property,"  in  the  Wisconsin  stat- 
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ute  authorizing  the  appointment  of  a 
guardian  of  one  so  found,  does  not 
mean  that  partial  incapability  often 
seen  in  persons  so  intellectually  weak 
as  to  be  capable  of  managing  their 
affairs  with  very  little  judgment.  Re 
Streiff  (1903)  119  Wis.  566,  100  Am. 
St.  Rep.  903,  97  N.  W.  189. 

A  statute  providing  for  the  appoint- 
ment of  a  guardian  of  one  who  is  so 
weak  in  mind  as  to  be  unable  to  take 
care  of  his  property  does  not  author- 
ize the  appointment  of  a  guardian  of 
one  who,  by  reason  of  physical  dis- 
abilities, or  ignorance,  or  inexperi- 
ence, is  unable  to  manage  his  property 
to  as  good  advantage  as  one  possessed 
of  knowledge,  experience,  and  all  his 
faculties.  Beers  v.  Fenner  (1905)  30 
Pa.  Co.  Ct.  652. 

A  committee  cannot  be  appointed 
under  the  Pennsylvania  Act  of  June 
18,  1836,  where  the  alleged  incompe- 
tent possesses  capacity  to  manage  his 
property  as  the  result  of  consecutive 
reasoning,  although  his  management 
may  not  be  such  as  intellectual  vigor 
and  skill  might  approve.  Com.  ex  rel. 
Euchenberg  v.  Schneider  (1868)  59  Pa. 
328. 

And  the  preceding  case  was  cited  on 
such  point  in  Re  Tempest  (1889)  21 
Ohio  L.  J.  301. 

And  the  same  was  held  in  Shapter 
v.  Pillar  (1900)  28  Colo.  209,  63  Pac. 
302,  in  reference  to  a  statute  author- 
izing the  appointment  of  a  conserva- 
tor of  any  person  who  is  a  lunatic  or 
an  insane  person,  and  is  so  distracted 
in  mind  as  to  render  him  incapable  of 
properly  and  safely  attending  to  his 
affairs  or  managing  his  estate. 

XIH.  Ability  as  to  transaction  of  husi' 

ness. 

On  an  application  for  the  appoint- 
ment of  a  conservator  under  a  statute 
authorizing  such  appointment,  where 
a  person  is  incapable  of  properly  and 
safely  attending  to  his  affairs  or  man- 
aging his  estate,  it  was  held  in  Shap- 
ter V.  Pillar  (1900)  28  Colo.  209,  63 
Pac.  302,  that  the  object  of  the  statute 
was  to  protect  those  whose  mental 
faculties  were  affected  to  such  a 
degree  as  to  render  them  incapable  of 
properly  and  safely  managing  their 
business  affairs. 


In  ascertaining  whether  a  person  is 
of  such  unsound  mind  as  to  justify  the 
appointment  of  a  committee  for  his 
estate,  the  test  is  whether  he  has 
sufficient  mind  to  know  and  appreciate 
the  nature  and  effect  of  his  business 
transactions,  notwithstanding  he  may 
display  bad  judgment.  Leatherman  v. 
Leatherman  (1918)  82  W.  Va.  748,  97 
S.  E.  294. 

Whether  persona  born  deaf  and 
dumb  are  to  be  treated  judicially  as 
persons  mentally  incompetent  to  man- 
age their  affairs  must  depend  upon  the 
^evidence  they  are  able  to  give  on  the 
possession  of  capacity.  A  guardian 
will  be  appointed  for  a  deaf  and  dumb 
woman  if  she  is  incapable  of  under- 
standing matters  of  business,  or  even 
of  receiving  any  communication  upon 
the  subject,  and  therefore  does  not 
understand,  and  cannot  be  made  to 
understand,  what  the  necessities  of 
the  management  of  her  estate  demand, 
or  what  an  agent  is,  or  what  his  duties 
are;  or,  in  other  words,  if  she  does 
not  understand,  and  cannot  be  made  to 
understand,  any  matters  of  business 
except  it  may  be  such  as  are  of  the 
most  simple  character, — if  she  has  no 
comprehension  of  business  matters,-— 
it  is  obvious  that  she  is  not  capable  of 
managing  her  affairs,  and  a  guardian 
should  be  appointed.  The  court  said 
that  the  jury  does  not  find  that  she  is 
herself  competent  to  manage  her  busi- 
ness, but  that  she  is  capable  of  con- 
trolling it  by  an  agent  of  her  own 
selection;  but,  if  she  cannot  be  made 
to  understand  what  the  business  is, 
how  can  she  select  an  agent  to  manage 
it?  Re  Perrine  (1886)  41  N.  J.  Eq. 
409,  5  Atl.  579. 

But  a  statute  providing  for  the 
appointment  of  a  guardian  of  deaf 
and  dumb  persons  when  incapable  of 
managing  their  estates,  and  persons 
imbecile  from  old  age  or  other  cause, 
and  incapable  of  managing  their  es- 
tates, does  not  authorize  the  appoint- 
ment of  a  guardian  of  a  woman  of 
sound  mind,  who  is  incapable  of  man- 
aging her  estate  because  blind,  of  limi- 
ted education,  and  without  any  busi- 
ness experience  or  ability.  Griffin  v. 
Collins  (1904)  122  Ga.  102,  49  S.  E. 
827. 
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It  was  held  in  Snyder  v.  Snyder 
(1892)  J42  111.  60,  31  N.  E.  303,  where 
the  statute  authorized  the  appointment 
of  a  conservator  for  an  idiot,  lunatic, 
or  distracted  person,  that  the  true  test 
for  the  appointment  of  a  conservator 
of  the  property  of  an  alleged  dis-* 
tracted  person  was  whether  such  per- 
son has  sufficient  mental  capacity  to 
transact  ordinary  business, — to  take 
care  of  and  manage  his  own  property. 
The  court  based  its  holding  upon  the 
ground  that  the  statute  providing  for 
the  restoration  of  his  property  to  a 
recovered  incompetent  indicated  that 
such  was  the  proper  test,  and  stated 
that  as  the  legislature  had  declared 
that  the  test  to  determine  whether 
guardianship  should  be  continued  was 
whether  the  incompetent  was  a  fit 
person  to  have  charge  of  his  affairs, 
and  thus  capable  of  transacting  ordi- 
nary business,  the  court  could  see  no 
reason  why  the  same  rule  should  not 
be  applied  upon  an  application  for  the 
appointment  of  a  guardian. 

The  court,-  in  Leefers  v.  People 
(1906)  123  111.  App.  634,  followed  the 
case  of  Snyder  v.  Snyder  (111.)  supra, 
and  adopted  the  test  there  laid  down, 
and  held  that  in  a  proceeding  for  the 
appointment  of  a  conservator  of  the 
property  of  an  alleged  distracted  per- 
son, the  latter's  capability  of  manag- 
ing and  caring  for  his  own  estate  was 
the  vital  issue,  and  that,  before  a  jury 
would  be  justified  in  finding  him  to  be 
a  distracted  person,  they  must  believe 
from  the  evidence  that  he  is  so  far 
incapable  of  acting  rationally  in  the 
ordinary  affairs  of  life,  and  of  com- 
prehending the  nature  and  value  of 
his  property,  as  to  be  incapable  of 
transacting  ordinary  business. 

An  aged  person  is  not  of  unsound 
mind  so  as  to  require  a  guardian  of 
his  estate,  merely  because  he  has  not 
sufficient  strength  of  mind  and  ability 
to  transact  his  business  affairs  with 
"ordinary  care  and  prudence,"  if  he 
is  capable  of  transacting  the  ordinary 
business  involved  in  taking  care  of 
his  property,  and  understands  the 
nature  and  effect  of  what  he  does,  and 
can  exercise  his  will  concerning  it 
with  discretion,  notwithstanding  the 
influence  of  others.    Emerick  v.  Emer- 


ick  (1891)  83  Iowa,  411,  13  L.R.A.  767, 
49  N.  W.  1017. 

The  court  in  Schick  v.  Stuhr  (1903) 
120  Iowa,  396,  94  N.  W.  915,  cited  with 
approval  the  statement  made  in  Emer- 
ick V.  Emerick  (Iowa)  supra,  to  the 
following  effect:  "The  statute  is  silent 
as  to  what  shall  constitute  the  un- 
soundness which  it  contemplates,  but 
it  is  clear  that  it  relates  to  the  capac- 
ity of  the  person  affected  to  transact 
business.  The  protection  of  property 
is  one  of  the  main  objects  of  such 
statutes  as  that  under  consideration, 
and  the  test  of  the  unsoundness  in  * 
question  is  largely  the  incompetency 
of  the  person  to  manage  property  in  a 
rational  manner." 

And  a  guardian  may  be  appointed 
for  one  who  does  not  possess  sufficient 
mental  ability  to  understand  in  a 
reasonable  manner  the  business  he  is 
transacting,  or  the  nature  and  effect 
of  his  acts  with  reference  to  business 
affairs,  and  who  is  liable  to  suffer  loss 
at  the  hands  of  unscrupulous  persons. 
Wiechers  v.  Pool  (1915)  172  Iowa,  422, 
153  N.  W.  65. 

But  a  finding  of  a  jury,  in  an  inquest 
in  lunacy,  that  the  subject  of  the  in- 
quiry is  feeble  in  mind,  incapable  of 
managing  business  affairs,  and  a  typi- 
cal imbecile,  is  not  a  finding  of  insan- 
ity within  the  statutory  meaning  of 
the  term  in  Kansas,  and  furnishes  the 
probate  court  no  authority  to  appoint 
a  guardian  for  such  feeble-minded 
person.  Caple  v.  Drew  (1904)  70  Kan. 
136,  78  Pac.  427.  The  statutory  defini- 
tion of  Insanity  is  as  follows:  "The 
word  'insane'  in  this  act  shall  be  con- 
strued to  mean  any  person  whose 
mind,  by  reason  of  brainsickness,  has 
become  unsound,  rendering  such  per- 
son incapable  of  managing  or  caring 
for  his  own  estate  or  rendering  him 
dangerous  to  himself  or  others,  or  who 
is  in  suth  condition  of  mind  or  body 
as  to  be  a  fit  subject  for  care  and 
treatment  in  a  hospital  for  brain  dis- 
ease or  insanity.  No  person  idiotic 
from  birth,  or  whose  mental  develop- 
ment was  arrested  by  disease  or  physi- 
cal injury  prior  to  the  age  of  puberty, 
and  no  person  who  is  afflicted  with 
simple  epilepsy,  shall  be  regarded  as 
insane,  unless  the  manifestations  of 
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abnormal  excitability,  violence  ot 
homicidal  or  suicidal  impulses  are 
such  as  to  render  his  confinement  in 
a  hospital  for  the  afflicted  as  herein 
provided  a  proper  precaution  to  pre- 
vent him  from  injuring  others  or  him- 
self." 

It  was  held  to  be  error  in  Re  Storick 
(1887)  64  Mich.  685,  31  N.  W.  582, 
to  refuse  the  following  requested 
charges:  "  'The  infirmity  which  justi- 
fies the  appointment  of  a  guardian 
over  the  person  and  property  of  Mrs. 
Storick  must  be  equivalent  to  insanity. 

'  It  must  be  such  as  renders  her  in- 
competent to  have  charge  of  any 
affairs,  or  to  do  any  business.  If  it 
does  not  extend  that  far,  then  she 
should  not  be  found  by  you  incompe- 
tent.' Also :  'You  should  not  find  the 
contestant  incompetent,  if  she  is  able 
to  take  care  of  herself  in  the  home 
and  place  devised  to  her  by  her  hus- 
band.' Also:  'If  she  has  sufficient 
sense  and  judgment  to  transact  the 
business  affairs  pertaining  to  her  situ- 
ation in  life,  then  she  is  not  to  be 
found  by  you  incompetent.'  Also :  'If 
you  believe  from  the  testimony  that 
Mrs.  Storick  is  possessed  of  ordinary 
sagacity  and  insight  into  affairs,  so 
that  she  knows  how  to  care  for  her 
house,  table,  and  clothing,  to  deal  and 

,  transact  ordinary  affairs,  and  is  not 
insane,  nor  so  foolish  or  imbecile  as 
to  have  no  mind  or  intelligence  re- 
garding ordinary  matters  and  affairs 
which  she  is  accustomed  to  know  of, 
then  you  are  not  to  find  her  incompe- 
tent.' These  were  all  proper  re- 
quests." 

And  the  term  "mentally  incompe- 
tent," as  used  in  the  section  of  the 
Michigan  statutes  authorizing  the  ap- 
pointment of  a  guardian,  was  stated 
in  Re  Chappell  (1915)  189  Mich.  526, 
155  N.  W.  569,  to  have  been  defined  by 
the  supreme  court  of  the  stdte  in  a 
number  of  cases,  quoted  as  follows: 
"  'It  does  not  refer  to  persons  who  are 
sane,  but  not,  perhaps,  as  wise  or  in- 
telligent as  some  other  persons.  It 
applies  to  those  whose  mind  is  so 
affected  as  to  have  lost  control  of 
itself  to  such  a  degree  as  to  deprive 
the  person  afflicted  of  sane  and  normal 
action.'     Re  Storick    (Mich.)    supra. 


'The  statute  contemplates  the  exist- 
ence of  insanity,  or  of  mental  infirmity 
that  is  equivalent  in  destroying  men- 
tal competency.'  Re  Brown  (1881)  45 
Mich.  326,  7  N.  W.  899.  When  this 
court,  in  Re  Leonard  (1893)  95  Mich. 
295,  54  N.  W.  1082,  said  that  incompe- 
tent' and  'incapable,'  as  used  in  the 
statute,  were  regarded  by  the  legisla- 
ture as  synonymous  terms,  it  did  not 
intend  to  be  understood  as  meaning 
that  anyone  was  mentally  incompe- 
tent who  was  incapable  of  conducting 
his  business  successfully,  but  rather 
that  the  word  'incapable,'  as  used  in. 
the  statute,  was  synonymous  with 
'mentally  incompetent'  in  the  sense 
above  defined." 

It  was  held  in  Sturgeon's  Case 
(1895)  31  Pa.  Co.  Ct.  406,  that  the 
purpose  of  the  Pennsylvania  Act  of 
June  26,  1895,  P.  L.  300,  and  its 
supplement  of  June  10,  1901,  author- 
izing the  appointment  of  a  guardian 
of  one  who  is  not  able,  owing  to  weak- 
ness of  mind,  to  take  care  of  her  own 
property,  is  the  protection  of  persons  • 
who  are  neither  lunatics  nor  imbeciles, 
but  who  are  nevertheless  too  weak  in 
mind  to  carry  on  the  ordinary  busi- 
ness of  life,  and  that  the  appointment 
of  a  guardian  is  not  justified  by  in- 
experience, or  defective  knowledge, 
but  the  defect  must  be  in  th,e  quality 
of  the  mind  itself. 

But  the  appointment  of  a  guardian 
under  the  same  acts  is  justified,  where 
the  alleged  incompetent,  because  of 
mental  weakness,  is  unable  intelligen^ 
ly  to  manage  his  business  affairs,  and 
has  transferred  the  whole  of  his  per- 
sonal property,  recently  acquired  by 
inheritance,  in  exchange  for  an  inter- 
est in  a  manufacturing  corporation  of 
which  he  has  no  knowledge  whatever, 
knowing  neither  the  value  of  the  stock 
he  is  to  receive,  how  much  he  is  to 
get,  nor  how  much  he  is  to  pay  for  it. 
Colt's  Case  (1906)  215  Pa.  833,  64  Atl. 
597. 

It  is  stated,  however,  in  Re  Brown 
(1910)  20  Ftu  Dist.  R.  812,  that  the 
Amendment  of  May  28, 1907,  P.  L.  292, 
does  not  contemplate  the  appointment 
of  a  guardian  because  an  aged  man 
may   not   have   the    same   alertness, 
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quick  business  habits,  and  activities 
that  he  enjoyed  in  earlier  life. 

The  Lunacy  Act  of  9  Edw.  VII.  chap. 
37,  §  7,  S.  0.  1909,  provides  that  on 
the  trial  of  the  issue  the  inquiry  shall 
be  confined  to  the  question  whether  or 
not  the  person  who  is  the  subject  of 
the  inquiry  is,  at  the  time  of  the  in- 
quiry, of  unsound  mind  and  incapable 
of  managing  himself  or  his  affairs. 
This  act  was  amended  in  1911  by  the 
Act  of  1  Geo.  V.  chap.  20,  in  which 
the  issue  is  as  to  whether  the  person 
is,  ''through  mental  infirmity,  arising 
from  disease,  age  or  other  cause  or 
by  reason  of  habitual  drunkenness  or 
the  use  of  drugs  incapable  of  man- 
aging his  affairs."  This  latter  act  is 
apparently  an  adaptation  from,  and  an 
extension  of,  the  provision  of  the 
English  Lunacy  Act  of  1890,  53  &  54 
Vict.  chap.  5,  §  116,  intended  for  the 
protection  of  persons  who .  ''through 
mental  infirmity  arising  from  disease 
or  age"  are  incapable  of  managing 
their  affairs.  Both  the  later  act  and 
the  earlier  act  deal  with  cases  on  the 
border  line  between  sanity  and  in- 
sanity. A  guardian  will  not  be  ap- 
pointed if  the  person  alleged  to  be  in- 
competent has  sufficient  understand- 
ing for  the  handling  of  his  business 
according  to  the  ordinary  usages  of 
the  neighborhood  where  he  lives. 
Peel  v.  Peel  (1912)  3  D.  L.  R.  696,  3 
Ont  Week.  N.  1127, 21  Ont  Week.  Rep. 
945. 

XTF,  8u8eepWMity  to  influence  or  d0- 

oeption* 

Susceptibility  to  influence  will  not 
justify  the  appointment  of  a  guardian, 
if  the  alleged  incompetent  possesses 
capacity  to  manage  his  property  as  a 
result  of  sanative  reasoning.  Re  Tem- 
pest (1889)  21  Ohio  L.  J.  301. 

And  the  fact  that  a  woman,  by  rea- 
son of  her  age,  absent-mindedness,  and 
forgetfulness,  may  probably  be  easily 
infiuenced  by  others,  does  not  justify 
the  appointment  of  a  guardian,  where 
she  is  not  in  such  a  mental  condition 
as  not  to  be  able  to  realize  what  she 
is  doing  with  her  property.  Dicken- 
son V.  Henderson  (1918)  90  Or.  408, 
176  Pac.  797. 

A  finding  that  a  person  is  incompe- 
tent because  of  weakness  of  mind  is 


insufficient  to  justify  the  appointment 
of  a  committee  of  his  person  and 
estate,  under  a  statute  authorizing  the 
appointment  of  a  committee  of  one  in- 
competent to  manage  his  affairs  by 
reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  declaring  that  the 
term  "lunacy"  shall  include  every  kind 
of  unsoundness  of  mind,  except  idiocy, 
the  court  saying  that  a  person  may  be 
of  weak  mind,  and  by  reason  thereof 
easily  influenced  or  dominated  by 
others,  so  that,  in  the  judgment  of  men, 
he  ought  not  to  be  allowed  to  manage 
his  affairs,  but  he  would  not  neces- 
sarily be  of  unsound  mind;  and  that 
unsoundness  of  mind  must  amount  to 
mental  incapacity  to  justify  the  ap- 
pointment of  a  committee  under  the 
provisions  of  the  statute.*  Re  Wells 
(1903)  175  N.  Y.  139,  67  N.  E.  212. 

The  fact  that  an  old  man  desires  to 
marry  is  not  sufficient  ground  for  the 
appointment  of  a  guardian  of  his  prop- 
erty.  Hogan  v.  Leeper  (1913)  37 
OUa.  655,  47  L.R.A.(N.S.)  479,  133 
Pac.  190. 

But  if  one  has  insufficient  mental 
capacity  for  the  just  protection  of  his 
property,  and  his  mental  condition  is 
such  that  he  is  guided  by  the  will  of 
others,  rather  than  his  own,  in  the 
disposition  of  property,  a  guardian 
should  be  appointed.     Lang  v.  Lang 

(1912)  157  Iowa,  300,  135  N.  W.  604, 
rehearing  denied  without  opinion  in 

(1913)  —  Iowa,  — ,  139  N.  W.  567. 

It  appears  from  the  note  to  Done- 
gal's Case  (1752)  2  Ves.  Sr.  407,  28 
Eng.  Reprint,  260,  and  a  statement  in 
Ridgeway  v.  Darwin  (1802)  8  Ves.  Jr 
65,  32  Eng.  Reprint,  275,  6  Revised 
Rep.  227,  that,  under  the  old  English 
common  law,  a  guardian  or  committee 
might  be  appointed  to  take  care  of  the 
property  of  one  who  was  in  such  men- 
tal condition  that  he  was  liable  to  be 
imposed  upon  or  robbed  by  others. 

A  provision  of  the  Code  defining  an 
"incompetent"  to  include  any  person, 
though  not  insane,  who  is,  by  reason 
of  old  age,  disease,  weakness  of  mind, 
or  from  any  other  cause,  unable,  un- 
assisted, properly  to  manage  and  take 
care  of  himself  and  his  property,  and, 
by  reason  thereof,  would  be  likely  to 
be  deceived,  or  imposed  upon  by  artful 
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or  designing  persons,  was  held  in  Re 
Coburn  (1913)  165  CaL  202,  131  Pac 
352,   to   establsh  the  test  by  which 
to  determine  the  propriety  of  the  ap- 
pointment of  a  guardian. 

And  it  is  held  in  Schulmeyer  v. 
McAllister  (1915)  171  Cal.  340,  153 
Pac.  233,  that,  under  that  provision, 
I'the  appointment  of  a  guardian  is 
proper  where  it  appears  that  the  al- 
leged incompetent  is,  for  any  reason, 
mentally  'unable,  unassisted,  to  prop- 
erly manage  and  take  care  of  himself 
or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  im- 
posed upon  by  artful  or  designing 
persons.' " 

A  guardian  may  be  appointed,  under 
a  statute  authorizing  such  appoint- 
ment where  one  is  mentally  incompe- 
tent to  manage  his  estate,  if  it  appears 
that  the  person  in  question,  by  reason 
of  his  mental  condition,  would  be 
likely  to  be  deceived  or  imposed  upon 
by  artful  or  designing  persons.  Shel- 
by v.  Farve  (1912)  33  Okla,  661,  126 
Pac.  764. 

The  descriptive  words  "mentally  in- 
competent," "incompetent,"  and  "in- 
capable," as  used  in  §§  6538  and  6539, 
Oklahoma  Rev.  Laws  1910,  mean  any 
person  who,  though  not  insane,  is,  by 
reason  of  old  age,  disease,  weakness  of 
mind,  or  from  any  other  cause,  unable 
or  incapable,  unassisted,  of  properly 
taking  care  of  himself  or  managing  his 
property,  and,  by  reason  thereof, 
would  be  likely  to  be  deceived  or  im- 
posed upon  by  artful  or  desiging  per- 
sons. This  definition  was  taken  from 
Shelby  v.  Farve  (Okla.)  supra,  and  the 
court  said  that  the  rule,  while  adopted 
by  our  courts  from  a  California  stat^ 
ute,  is  in  effect  the  same  as  that  gener- 
ally adopted  in  jurisdictions  having 
statutes  similar  to  our  own.  The  sec- 
tions referred  to  are  as  follows :  "Sec- 
tion 6538,  Rev.  Laws,  provides  that 
when  it  is  represented  to  the  county 
court,  upon  verified  petition  of  any 
relative  or  friend,  that  any  person  is 
insane,  or  from  any  cause  mentally  in- 
competent to  manage  his  property,  the 
judge  must  cause  notice  to  be  given 
to  the  supposed  insane  or  incompetent 
person  of  the  time  and  place  of  hear- 
ing the  case;  and  by  §  6539  it  is  pro- 


vided that  'if,  after  a  full  hearing  and 
examination    upon   such    petition,    it 
appears  to  the  judge  of  the  county 
court  that  the  person  in  question   is 
incapable  of  taking  care  of  himself 
and  managing  his  property,'  a  eruar- 
dian  of  his  person  and  estate  must 
be  appointed."    Fish  v.  Deaver  (1918) 
—  Okla.  — ,  176  Pac.  251. 

And  in  State  ex  rel.  Carroll  v.  Dis- 
trict Ct.  (1915)  50  Mont  428,  147  Pac. 
612,   in   reference   to  the   expression 
"mentally    incompetent,"    the    coixrt 
said:     "Section  4000,  Compiled  Laws 
of  Utah  of  1907,  and  §  1763,  Cocle   of 
Civil  Procedure  of  California  of  XSdl, 
are  practically  identical  ivith  ou.x*     § 
7764    above    [which    deals    with       i^lae 
guardianship    of    an    insane   pezrsoiir 
or    a    person    who    is    mentally       *^^' 
competent  to  manage  his  propex'i^y]- 
Out    of    abundance    of   caution,       "tlie 
Utah    and    California    statutes        <i<- 
flne    'mentally    incompetent'    as       '^^^\' 
lows:      'The    phrases   "incompet^ 
"mentally  incompetent,"  and  "inc 
ble,"  as  used  in  this  title,  shall      ^^ 
construed  to  mean  any  person  ^^^rlio, 
though  not  insane,  is,  by  reasoTi     of 
old  age,  disease,  weakness  of  mind,   or 
from  any  other  cause,  unable,  unas- 
sisted, to  properly  manage  and  'talce 
care  of  himself  or  his  property,    an<^ 
by  reason  thereof  would  be  likely   *o 
be  deceived  or  imposed  upon  by  tjrttul 
or  designing  persons.'     Utah  Comp. 
Laws,  §  4001;  Cal.  Code  Civ.  Proc.   § 
1767.    In  our  judgment,  these  statutes 
correctly    define    'mentally    incoDaP^" 
tent,'  as  used  in  our  Code." 

It  is  stated  in  the  opinion  in   F^^*^ 
V,  Deaver  (Okla.)  supra,  that  gexxerai- 
ly  it  may  be  said  that,  if  it  cleaJ^^ 
appears  that  the  alleged  incomp®^®?  ' 
due   to   mental    unsoundness,    i^     *^^ 
capable  of  conducting  his  affaijrB  *^^ 
managing  his  property  to  such  a^  ^' 
tent  that,  unless  a  court  intejr^^^i^ 
and  appoints  a  guardian,   he    ^^^^^ 
become  the  prey  of  dishonest  ai*^  5Jg. 
signing  persons,  and  his  estate 
sipated,  the  duty  of  the  court  i^ 
point  a  guardian  is  clear.  ^  ^^ 

A  guardian  should  be  B.VPOut^^^^^^ 
manage  the  affairs  of  one  wlx^  j^ 
lost  his  reasoning  powers  to  sU^^a^r- 
extent  that  he  is  incapable  of  t^t^^ 
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^tandin^r  and  acting  with  ordinary  dis- 
-cretion  in  common  affairs,  and  whose 
property  has  thus  become  subject  to 
loss  at  the  hands  of  designing  or  un- 
scrupulous persons.  Wiechers  v.  Pool 
(1915)  172  Iowa,  422,  153  N.  W.  65. 

In  Upton  V.  Bush  (1909)  135  Ky.  102, 
121  S.  W.  1005,  in  reference  to  the 
statute  which  authorizes  the  appoint- 
ment of  a  committee  for  one  found  to 
be  of  unsound  mind,  or  an  imbecile, 
or  incompetent  to  manage  his  estate, 
the  court  said:  "The  central  thought 
in  the  statute  is  the  abnormally  de- 
ficient mind,  the  purpose  being  to  pro- 
tect the  property  of  such  persons  from 
becoming  the  prey  to  the  avaricious, 
who  would  overreach  them  in  con- 
tracting." 

The  test  to  determine  whether  one 
is  incapable  of  conducting  his  own 
affairs,  within  the  meaning  of  a  stat- 
ute authorizing  the  appointment  of  a 
guardian  of  the  estate  of  one  in  such 
a  case,  is  whether  he  is  unable,  with- 
out assistance,  properly  to  manage  and 
take  care  of  his  property,  and  would 
be  likely  to  be  deceived,  dominated,  or 
imposed  upon  by  artful  or  designing 
persons.  Re  Northcutt  (1916)  81  Or. 
650,  148  Pac.  1133,  160  Pac.  801. 

To  justify  the  appointment  of  a 
guardian  under  the  Pennsylvania  Act 
of  June  19,  1901,  P.  L.  574,  it  must  be 
established  that  the  alleged  incom- 
petent is  so  weak  in  mind  that  he  is 
unable  to  take  care  of  his  property, 
and  in  consequence  thereof  is  liable 
to  dissipate  and  lose  the  same,  and  to 
become  a  victim  of  designing  persons. 
Favoritism  of  one  child  over  another 
is  not  evidence  that  the  alleged  in- 
competent is  the  victim  of  a  designing 
person.  Bryden's  Estate  (1905)  211 
Pa«  633,  61  Atl.  250. 

The  jurisdiction  under  tile  Pennsyl- 
vania statute  to  appoint  a  guardian 
for  the  estate  of  a  person  is  not  pred- 
icated upon  the  allegation  that  the 
person  concerning  whom  inquiry  is  to 
be  made  is  liable  to  become  the  victim 
of  designing  persons,  and  is  therefore 
of  weak  mind  or  mentally  defective, 
but  is  predicated  upon  the  allegation 
that  the  party  is  feeble-minded,  or  so 
mentally  defective  that  he  is  liable  to 
become  the  victim;  in  other  words,  it 


is  the  mental  condition  that  raises  the 
presumption  of  liabilil^  to  danger,  and 
not  the  liability  to  danger  that  raises 
a  presumption  of  mental  defective- 
ness. Isolated  instances  of  indiscreet 
dealings,  or  of  transactions  that  seem 
fairly  to  indicate  that  undue  influence 
was  used,  do  not,  in  and  of  themselves, 
show  mental  weakness,  but,  coupled 
with  other  facts,  may  be  sufficient  to 
warrant  the  court  in  finding  that  the 
party  is  so  feeble-minded,  so  mentally 
defective,  as  to  be  unable  to  care  for 
his  property.  Leitch  v.  Leitch  (1915) 
43  Pa.  Co.  Ct.  134.  The  statute  re- 
ferred to  (Act  of  May  28,  1907,  P.  L. 
292)  authorizes  the  appointment  of  a 
guardian  of  the  estate  of  a  person  who 
is  insane  or  feeble-minded  or  epileptic, 
or  so  mentally  defective  that  he  is 
unable  to  take  care  of  his  property, 
and,  in  consequence  thereof,  is  liable 
to  dissipate  or  lose  the  same,  and  to 
become  the  victim  of  designing  per- 
sons. In  reference  to  the  statute,  the 
court  said :  "It  will  be  noted  that  the 
act  refers  to  any  person  who  becomes 
'insane  or  feeble-minded  or  epileptic, 
or  so  mentally  defective  that  he  or  she 
is  unable  to  care  for  his  or  her  prop- 
erty.' It  differs  from  the  Act  of  June 
19,  1901,  P.  L.  575,  in  that  it  embraces 
the  insane  and  epileptics  and  those 
who  are  'mentally  defective.'  The 
earlier  act  refers  to  persons  so  weak 
in  mind  that  they  are  unable  to  t&ke 
care  of  their  property.  Just  what  dis- 
tinction, if  any,  the  legislature  in- 
tended to  make  by  the  classification  set 
out  in  the  Act  of  1907,  between  those 
who  are  'feeble-minded'  and  those  who 
are  'mentally  defective,'  it  is  unneces- 
sary to  determine  in  disposing  of  the 
question  now  under  consideration.  It 
is  sufficient  to  say  that  the  condition 
of  mind  alleged  must  be  shown  to  ex- 
ist, and  it  is  unnecessary  to  discuss  a 
real  or  possible  distinction  in  the 
words  used  to  describe  the  mental 
condition  of  the  person  for  whom  a 
guardian  may  be  appointed." 

To  justify  the  appointment  of  a 
guardian  of  an  epileptic's  estate, 
under  the  Pennsylvania  Act  of  May 
28,  1907,  Pamphlet  Laws,  292,  author- 
izing such  an  appointment,  the  epilep- 
tic must  be  so  mentally  defective  as 
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to  be  unable  to  care  for  his  property, 
and  therefore  liable  to  become  the 
victim,  of  designing  persons.  Com.  v. 
Hoifmaster  (1913)  22  Pa.  Dist.  R. 
1004. 

The  test  of  the  justification  for  the 
appointment  of  a  guardian  is  held  in 
Re  Bayer  (1918)  101  Wash.  694,  172 
Pac.  842,  to  be  whether  mental  un- 
soundness exists  to  such  a  degree  that 
to  leave  his  property  in  the  possession 
and  control  of  the  alleged  incompetent 
would  render  him  liable  to  become  the 
victim  of  his  own  folly,  or  of  the 
fraud  of  others. 

Under  the  Wisconsin  statute  author- 
izing the  appointment  of  a  guardian 
where  the  alleged  incompetent  is,  by 
reason  of  extreme  old  age,  or  other 
cause,  mentally  incompetent  to  have 
the  charge  and  management  of  his 
property,  the  question  is  not  neces- 
sarily whether  he  is  absolutely  insane, 
but  it  is  sufiicient  if  he  is  unable 
to  act  with  any  proper  and  provident 
management,  and  is  liable  to  be  robbed 
by  anyone,  calling  for  as  much  pro- 
tection as  absolute  insanity.  Re 
Streiff  (1903)  119  Wis.  566,  100  Am. 
St.  Rep.  903,  97  N.  W.  189. 

The  appointment  of  a  guardian  of 
an  alleged  incompetent,  under  a  stat- 
ute authorizing  such  appointment 
where  one  is  of  unsound  mind  and  in- 
capable of  managing  himself  or  his 
affi^irs,  is  justified  if  it  clearly  ap- 
pears, with  reference  to  his  person  and 
property,  that  he  is  unable  to  instruct 
others,  or  to  act  himself  with  any 
proper  and  provident  management,  if 
it  is  made  clear  that  he  is  under  that 
imbecility  of  mind  that  would  permit 
of  his  being  robbed  by  anyone  who 
came  in  contact  with  him;  since  in 
that  case  he  would,  although  not  strict- 
ly insane,  need  protection  as  much  as 
in  the  case  of  actual  insanity.  Mc- 
Cormick  v.  Frazer  (1910)  17  Ont 
Week.  Rep.  383,  2  Ont.  Week.  N.  241. 
It  was  held  in  this  case  that  the  al- 
leged incompetent  was  not  of  unsound 
mind  and  incapable  of  managing  him- 
self or  his  aifairs,  but  the  divisional 
court,  in  (1911)  24  Ont.  L.  Rep.  222, 
19  Ont.  Week.  Rep.  545,  took  additional 
evidence,  and,  reversing  the  lower 
court,  held  the  alleged  incompetent 


to  be  of  unsound  mind  and  incapable 
of  managing  himself  or  his  affairs,  and 
appointed  a  committee  for  his  estate. 
This  judgment  of  the  divisional  court 
was  reversed,  however,  by  the  court 
of  appeal  in  (1912)  26  Ont.  L.  Rep. 
508,  22  Ont.  Week.  Rep.  353,  8  D.  L.  R. 
955,  3  Ont.  Week.  N.  1420,  upon  the 
ground  that  it  was  error  for  the  divi- 
sional court  to  take  additional  evi- 
dence. 

XV »  Improvident  disposition  or  dissipa' 
tion  of  property. 

It  was  held  in  Re  Chappell  (1915) 
189  Mich.  526,  155  N.  W.  569,  that,  as 
a  general  rule,  the  fact  that  one  made 
foolish  bargains  is  not  a  reason,  under 
the  Michigan  statute  authorizing  the 
appointment  of  a  guardian  for  one 
who  is  "mentally  incompetent,"  why 
he  should  have  a  guardian  appointed; 
that,  while  an  improvident  transaction 
may  be  competent  evidence  in  support 
of  an  application  for  guardianship, 
such  an  improvident  act  becomes  ce- 
gent  proof  of  mental  incompetency 
only  as  it  is  reinforced  and  explained 
by  other  facts  and  circumstances. 

And  showing  that  a  husband  and 
father  is  unable  to  provide  a  comfort- 
able and  suitable  maintenance  for  his 
family,  and  is  not  of  sufficient  ability 
to  manage  his  personal  aifairs,  and 
is  in  the  habit  of  making  foolish  bar- 
gains and  squandering  what  he  earns, 
is  not  equivalent  to  an  averment  that 
he  is  "mentally  incompetent  to  have 
the  charge  and  management  of  his 
property,"  within  the  meaning  of  such 
words  as  used  in  a  statute  authorizinsr 
the  appointment  of  a  guardian  of  the 
estate  of  one  so  incompetent.  Partello 
V.  Holton  (1890)  79  Mich.  372,  44  N. 
W.  619. 

In  Wood  V.  Wood  (1917)  137  Minn. 
252,  163  If.  W.  297,  the  court  upheld 
the  denial  of  the  appointment  of  a 
guardian  for  an  alleged  incompetent, 
holding  that  the  evidence  justified  a 
finding  of  competency;  but  later,  in 
the  same  case  in  (1918)  140  Minn. 
130,  167  N.  W.  358,  a  denial  of  a  new 
trial  on  the  ground  of  newly  dis- 
covered evidence  was  reversed,  the 
court  holding  that  the  new  evidence 
would  justify  the  appointment  of  a 
guardian  for  the  property  of  the  al- 
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leged  incompetent.  The  newly  dis- 
covered evidence  was  a  voluntary  as- 
sisrnment  by  the  alleged  incompetent* 
who  was  unable  to  earn  a  livelihood, 
of  practically  his  sole  means  of  sup- 
port, with  no  provision  made  for  the 
future. 

And  it  was  held  in  Shelby  v.  Farve 

(1912)  33  Okla.  651,  126  Pac.  764,  that 
a  finding  that  the  person  for  whom 
the  guardian  was  sought  was  so  ig- 
norant, in  so  far  as  the  value  of  his 
property  was  concerned,  that  it  was 
probable  that  he  would  make  an  im- 
provident disposition  thereof,  was  suf- 
ficient to  bring  him  within  the  lan- 
guage of  the  statute  authorizing  the 
appointment  of  a  guardian  of  the 
estate  of  one  who  is  "mentally  incom- 
petent to  manage  his  property." 

The  Pennsylvania  statute  (Act  of 
June  25,  1895,  as  amended  by  the  Act 
of  June  19,  (1901)  construed  in  Beers 
v.  Fenner  (1905)  30  Pa.  Co.  Ct.  652, 
and  in  Bryden's  Estate  (1905)  211  Pa. 
633,  61  Atl.  250,  and,  as  amended  in 
1907  (Act  bf  May  28, 1907),  construed 
in  Leitch  v,  Leitch  (1915)  43  Pa.  Co. 
Ct.  134,  provides  for  the  appointment 
of  a  guardian  of  the  estate  of  a  person 
who  is  so  weak  in  mind  that  he  is 
unable  to  take  care  of  his  property, 
and,  in  consequence  thereof,  is  liable 
to  dissipate  or  lose  the  same. 

Under  the  Act  of  1895,  as  amended 
in  1901,  a  guardian  may  be  appointed 
for  one  who  transfers  all  his  property, 
recently  inherited,  for  an  Interest  in 
a  manufacturing  corporation,  without 
any  knowledge  of  the  value  or  amount 
of  stock  therein  he  is  to  receive,  or 
of  the  value  of  the  property  given  by 
him  in  exchange  therefor.  Colt's  Case 
(1906)  215  Pa.  333,  64  Atl.  597. 

And  the  estate  of  one  who,  by  rea- 
son of  being  afflicted  with  epilepsy, 
has  become  so  mentally  defective  as 
to  be  unable  to  manage  his  property, 
and  is  therefore  liable  to  dissipate  or 
lose  it,  may  be  subjected  to  guardian- 
ship under  the  Pennsylvania  Act  of 
May  28,  1907,  authorizing  the  appoint- 
ment of  a  guardian  of  the  estate  of 
an    epileptic.      Com.    v.    Hoffmaster 

(1913)  22  Pa.  Dist  R.  1004. 

But  the  probability  of  the  dissipa- 
tion of  her  estate  by  an  aged  woman 


was  held  in  Dickenson  v.'  Henderson 
(1918)  90  Or.  408,  176  Pac.  797,  not 
to  justify  the  appointment  of  a  guard- 
ian, where  she  had  not  reached  such 
a  weakened  condition  of  mind  as  not 
to  be  able  to  realize  what  she  was 
doing  with  her  property. 

XVI,    Spendthriftf    prodigal,    profligate, 
and   drunkard, 

A  guardian  cannot  be  appointed  for 
one  as  a  spendthrift,  where  no  evi- 
dence is  offered  tending  t;o  prove  that 
he  is  a  spendthrift  within  the  statu- 
tory meaning  of  such  term,  viz.,  "a 
person  liable  to  be  put  under  guard- 
ianship by  reason  of  excessive  drink- 
ing, gaming,  idleness,  debauchery,  or 
vicious  habits  of  any  kind,''  but  the 
evidence  offered  tends  to  show  foolish 
or  weak-minded  habits  of  the  alleged 
spendthrift  in  the  management  of 
money.  Morey's  Appeal  (1876)  57  N. 
H.  54. 

In  order  to  appoint  a  guardian  of  the 
estate  of  a  person  upon  the  ground 
of  prodigality,  under  the  Civil  Code 
of  the  Philippine  Islands,  the  acts  of 
prodigality  must  show  a  morbid  state 
of  mind  and  a  disposition  to  spend, 
waste,  and  lessen  the  estate  to  such 
an  extent  as  likely  to  expose  his  family 
to  want  of  support,  or  to  deprive  the 
forced  heirs  of  their  undisposable  part 
of  the  estate.  Martinez  v.  Martinez 
(1902)  1  Philippine,  182. 

A  sane  person  cannot  be  interdicted 
for  profligacy,  although  psychologists 
and  alienists  call  "profligacy"  mor- 
al insanity.  Gasquet's  Interdiction 
(1915)  136  La.  957,  68  So.  89.  A  writ 
of  error  to  the  United  States  Supreme 
Court  was  dismissed  for  want  of  ju- 
risdiction in  (1917)  242  U.  S.  367,  61 
L.  ed.  367,  37  Sup.  Ct.  Rep.  165. 

The  appointment  of  a  guardian  of 
the  estate  of  one  who  has  for  a  long 
time  been  continually  and  excessively 
addicted  to  the  use  of  alcoholic  liquors 
as  a  beverage,  and  has  become  an 
habitual  drunkard,  and,  by  reason 
thereof  and  of  his  long-continued  dis- 
sipation, has  become  totally  incom- 
petent and  unfit  to  transact  his  own 
business  and  to  conduct  his  own  af- 
fairs, is  warranted  by  a  statutory  pro- 
vision authorizing  the  appointment  of 
a  guardian  of  all  idiots,  insane  per- 
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sons,  and  all  who  are  incapable  of 
conducting  their  own  affairs  and  their 
estates,  and  the  maintenance  of  them- 
selves and  families,  and  the  education 
of  their  children.  Re  Wetmore  (1893) 
6  Wash.  271,  33  Pac.  615. 

To  constitute  one  an  habitual  drunk- 
ard within  the  meaning  of  the  Penn- 
sylvania Act  of  June  13,  1836,  in 
relation  to  lunatics  and  habitual 
drunkards,  authorizing  the  appoint- 
ment of  a  guardian  of  an  habitual 
drunkard,  it  is  not  necessary  that  he 
should  be  always  drunk,  but  the  test 
is  whether  he  has  a  fixed  habit  of 
drunkenness.  It  is  not  necessary, 
where  one  has  been  found  to  be  an 
habitual  drunkard,  to  determine 
whether  he  is  capable  or  incapable  of 
managing  his  estate,  since  his  inca- 
pacity in  such  event  is  a  conclusion 
of  law,  nor  need  the  squandering  of 
his  property  by  him  be  shown  to  jus- 
tify the  appointment  of  a  guardian, 
since  the  act  is  precautionary  in  its 
design;  and  hence  a  disposition  of 
mind  and  body  which  might  lead  to 
the  wasting  of  an  estate  is  sufficient 
to  justify  the  appointment  of  a  guard- 
ian. Ludwick  V.  Com.  (1851)  18  Pa. 
172. 

XVII.  Miscellaneous* 

The  following  cases  lay  down  no 
rule  or  test  as  applied  by  the  court  in 
determining  whether  or  not  the  ap- 
pointment of  a  guardian  or  committee 
of  the  estate  of  the  alleged  incompe- 
tent was  justified  in  the  particular 
case,  and  therefore  the  decision  only 
is  given,  which  is  arrived  at  from  a 
consideration  of  the  facts  and  circum- 
stances as  a  whole,  as  set  out  in  the 
report  of  the  case: 

The  evidence  in  Wood  v.  Wood 
(1906)  129  Iowa,  255,  105  N.  W.  517, 
was  held  insufficient  to  justify  the 
appointment  of  a  guardian  of  an  aged 
woman  as  a  person  of  unsound  mind. 

The  appointment  of  a  guardian  of 
the  estate  of  an  aged  woman,  upon  the 
ground  that  she  was  a  person  of  un- 
sound mind,  was  held  not  to  be  jus- 
tified by  the  evidence  in  Arment  v. 
Arment  (1907)  134  Iowa,  199,  111  N. 
W.  812. 

The  evidence  was  held  in  Miller  v. 


Paulson  (1918)  185  Iowa,  218,  169  N. 
W.  203,  to  be  insufficient  to  justify 
the  appointment  of  a  guardian  of  the 
property  of  a  person  alleged  to  be  of 
unsound  mind. 

The  evidence  was  held  insufficient 
in  Marceaux  v.  Marceaux  (1919)  145 
La.  346,  82  So.  365,  to  warrant  the 
interdiction  of  an  old  man  upon  the 
ground  of  senile  dementia. 

In  Re  Bristor  (1911)  115  Md.  614, 
81  Atl.  25,  where  the  specific  charge 
in  a  proceeding  for  the  appointment 
of  a  committee  of  the  estate  of  an 
aged  woman  was,  that  she  was  afflicted 
with  a  mania  on  the  suject  of  Christ- 
ian missions,  and  the  form  of  her  in- 
sanity was  described  as  religious 
paranoia,  it  was  held  that  the  evidence 
did  not  show  that  she  was  incompetent 
so  as  to  require  the  appointment  of  a 
committee  for  her  estate. 

The  evidence  was  held  in  Darling  v. 
Bennet  (1811)  8  Mass.  129,  not  to  jus- 
tify the  appointment  of  a  guardian 
for  the  estate  of  an  aged  man  as  a 
person  non  compos  mentis. 

On  an  application  for  the  appoint- 
ment of  a  guardian  of  a  woman  upon 
the  ground  that  she  was  mentally  in- 
competent, by  reason  of.  insanity,  .to 
have  charge,  custody,  and  management 
of  her  person  and  property,  the  evi- 
dence was  held  insufficient  to  show 
insanity.  Re  Phillips  (1909)  158 
Mich.  155,  122  N.  W.  554. 

It  was  held  in  Hanson  v.  Kalstarud 
(1911)  114  Minn.  489,  131  N.  W.  477, 
that  the  evidence  did  not  warrant  a 
finding  that  the  alleged  incompetent 
was  mentally  incompetent  to  a  degree 
to  justify  placing  him  and  his  prop- 
erty under  guardianship. 

In  Re  Mason  (1891)  60  Hun,  46,  38 
N.  Y.  S.  R.  533,  14  N.  Y.  Supp.  434, 
the  evidence  was  held  insufficient  to 
justify  the  appointment  of  a  commit- 
tee of  the  alleged  incompetent  as  a 
person  of  unsound  mind. 

In  Re  Gibbons  (1918)  183  App.  Div. 
802,  171  N.  Y.  Supp.  69,  afiirmed  with- 
out opinion  in  (1918)  224  N.  Y.  615, 
121  N.  E.  869,  the  evidence  is  held 
insufficient  to  justify  the  appointment 
of  a  committee  for  the  person  and 
estate  of  an  old  man  upon  the  ground 
of  mental  incompetency. 
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The  evidence  was  held  in  Re  Eller- 
man  (1906)  32  Pa.  Co.  Ct.  241,  to  be 
insufficient  to  justify  the  court  in  ap- 
pointing a  guardian  of  the  estate  of 
an  aged  woman,  under  an  act  of  the 
assembly  providing  that  the  court,  if 
clearly  satisfied  that  the  party  against 
whom  the  proceedings  are  taken  is  not 
able,  owing  to  weakness  of  mind,  to 
take  care  of  his  own  property,  shall 
appoint  a  guardian  to  take  care  of  the 
property  of  such  party. 

And  the  evidence  was  held  in  Gift's 
Estate  (1911)  20  Pa.  Dist.  R.  1076, 
not  to  justify  the  appointment  of  a 
sruardian  of  an  aged  woman  under  the 
same  act. 

And  in  Sigler  v.  Sigler  (1908)  18 
Pa.  Dist.  R.  345,  the  evidence  was 
held  insufficient  to  justify  the  appoint- 
ment .of  a  guardian  under  a  similar 
acti 

It  was  held  in  Hopkins  v.  Howard 
(1898)  20  R.  L  394,  39  Atl.  519,  that 
the  evidence  was  insufficient  to  jus- 
tify the  appointment  of  a  guardian  of 
the  estate  of  the  alleged  incompetent 
upon  the  ground  that  she  was  lacking 
in  discretion  in  managing  her  estate 
so  as  to  become  a  possible  public 
charge,  under  R.  I.  Gen.  Laws,  chap. 
196i'§'7,  providing  that  whenever  any 
idibt,  or^'ltiiiatic,  or  person  of  unsound 
minfd,  or  any  person  who,  from  exces- 
sive drinking,  gaming,  idleness,  or  de- 
bauchery of  any  kind,  or  from  want 
of  discretion  in  managing  his  estate, 
shall  be  likely  to  bring  himself  or 
fi^mily  to  want,  or  to  render  himself 
or  family  chargeable,  the  town  shall 
have  the  right  to  appoint  a  guaridian 
of  the  person  and  estate  of  such  per- 
son. 

And  in  Re  Welch  (1900)  108  Wis- 
387,  84  ]^.  W.  550,  the  evidence  was 
.     17  A.L.R.— 69. 


held  not  to  require  the  appointment  of 
a  guardian  of  the  estate  of  an  alleged 
incompetent. 

But  the. facts  were  held  in  Wentz's 
Appeal  (1904)  76  Conn.  405,  56  Atl. 
625,  to  justify  the  appointment  of  a 
conservator,  under  a  statute  providing 
that,  "when  any  person  having  prop- 
erty shall  be  found  to  be  incapable  of 
managing  his  affairs,  the  court  shall 
appoint  a  conservator  of  such  person." 

And  the  evidence  was  held  in  Mc- 
Gibbons  v.  McGibbons  (1903)  119 
Iowa,  140,  93  N.  W.  55,  to  be  sufficient 
to  justify  the  appointment  of  a  guard- 
ian of  the  property  of  one  as  a  person 
of  unsound  mind. 

The  appointment  of  a  guardian  of 
the  estate  of  ooe  upon  the  ground  that 
he  was  mentally  incompetent  to  care 
for  and  manage  his  affairs  was  held 
to  be  justified  by  the  evidence  in 
Swick  v.  Sheridan  (1909)  107  Minn. 
130,  il9  N.  W.  791. 

The  evidence  was  held  in  Robertson 
V.  Lyon  (1884)  24  S.  C.  266,  to  justify 
the  appointment  of  a  guardian  of  the 
estate  of  a  person  alleged  to  be  of  pn- 
sound  mind. 

In  Re  Ervay  (1911)  64  Wash.  138, 
116  Pac.  591,  the  evidence  was  held 
to  justify  the  appointment  of  a  guard- 
ian of  the  estate  of  an  alleged  ;incom- 
petent.  « 

The  evidence  was  held  in  Re  Dele- 
glise  (1907)  134  Wis.  41,  114  N.  W. 
130,  to  be  sufficient  to  justify  the  ap- 
pointment of  a  guardian  of  the  estate 
of  an  alleged  incompetent. 

And  in  the  reported  case  (Re  REED, 
ante,  1063)  it  was  said  that  the  lower 
court  was  justified  by  the  evidence 
in  appointing  a  guardian  for  the  es- 
tate of  one  as  an  alleged  spendthrift. 

G.  V.  L 
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STATE  OF  NEW  JERSEY 

V. 

CAMILL  MARTIN,  Plff.  in  Err. 

yew  Jersey  Court  of  Errors  and  Appeals -^  March  8t  1919* 

(92  N.  J.  L.  436,  106  Atl.  385.) 

Homicide  —  effect  of  jury's  recommendation  to  mercy. 

^1.  A  recommendation  by  the  jury  that  the  punishment  ot  one  con- 
victed of  murder  of  the  first  degree  shall  be  imprisonment  for  life  is  no 
part  of  the  verdict  of  conviction,  for  the  recommendation  is  only  allowed 
after  the  jury  has  agreed  upon  its  verdict  of  murder  of  the  fimt  degree. 
The  facts  upon  which  the  conviction  rests  have  no  necessary  connection 
with  the  recommendation,  and  an  instruction  to  the  jury  that  they  may 
consider  the  testimony,  to  which  their  attention  is  specifically  called, 
tending  to  show  the  character  of  the  crime  and  also  its  effect  upon  society 
if  a  recommendation  be  made,  in  determining  the  question  of  recommen- 
dation, is  not  a  permissible  comment  on  evidence,  for  the  recoijimendation 
is  discretionary,  and  requires  no  consideration  of  the  facts  upon  which 
the  conviction  is  based.  No  facts  being  necessary  to  justify  the  exercise 
of  the  discretion,  there  are  none  to  comment  on  in  that  matter,  and  a 
charge  concerning  the  facts,  which  tends  to  influence  the  jury  on  the 
question  of  recommendation,  cannot  be  excused  upon  the  ground  that 
it  is  a  mere  comment  on  the  testimony. 

ISee  note  on  this  question  beginning  on  puge  1117.] 


—  right  to  plea  of  non  vult. 

2.  A  plea  of  non  vult  to  an  indict^ 
ment  for  murder  is  not  an  absolute 
right  of  the  accused  under  the  Statute 
of  1917  (Pamph.  Laws,  801),  and  a  re- 
fusal by  the  court  to  accept  such  a 
plea,  when  tendered,  is  not  an  error 
subject  to  review.  Such  a  plea  is  not 
efficient  until  accepted,  and  its  ac- 
ceptance rests  in  the  discretion  of  the 
court. 

[See  8  R.  C.  L.  117;  see  2  R.  C.  L. 
Supp.  552;  see  note  in  6  A.L.R.  694.] 

Trial  —  instructions  —  recommenda- 
tion by  jury. 

3.  The  defendant  in  a  homicide  case 
requested  the  court  to  charge  that  if 
the  jury  found  him  guilty  of  murder 
in  the  first  degree  they  might,  at  the 
same  time,  recommend  imprisonment 
for  life.    This  was  refused  except  as 

Headnotes  by  Bergen,  J. 

(Walker,  Ch.,  and  Black,  Trenchard,  White,  Heppenheimer,  and  Williams,  JJ., 

dissent.) 


charged.  The  court  had  charged,  in 
substance,  as  requested,  but  followed 
it  by  an  instruction  which  might  tend 
to  influence  the  jury  against  a  recom- 
mendation, and  minimize  the  effect  of 
the  request.  Held,  that  the  request 
was  proper,  and  was  not  complied 
with  by  the  instructions  given. 

Appeal    —    instructions    controUing 
recommendation  to  mercy  —  error. 

4.  The  right  given  by  the  statute  to 
a  jury  to  recommend  imprisonment 
for  life  upon  a  conviction  of  murder 
of  the  first  degree  is  subject  to  no 
restrictions,  and  need  not  rest  upon 
any  testimony,  being  within  the  un- 
limited discretion  of  the  jury,  and  any 
instructions  by  the  court  which  tend 
to  infiuence  that  discretion  in  any  way 
are  beyond  the  power  of  the  court,  and 
are  erroneous. 


^  After  and  in  consequence  of  the  de- 
cision in  State  v.  Martin,  the  statute  was 
amended  so  as  to  empower  the  jury,  as 
part  of  their  verdict  of  murder  in  the 
first  degree,  "upon  and  after  considera- 
tion of  aU  the  evidence,^'  to  recommend 


imprisonment  of  the  convict  at  hard  labor 
for  life  (in  which  case  that  punishment 
shall  be  imposed).  See  State  v.  James 
(1921)  —  N.  J.  — ,  16  A.L.R.  1141,  114 

Atl.  553. 


.J 
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Ekrob  to  the  Court  of  Oyer  and  Terminer  for  Essex  County  to  review 
a  judgment  convicting  defendant  of  murder  in  the  first  degree  without 
recommendation  as  to  punishment.    Reversed.  * 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Harrison  P.  Lindabury  and     ary  power  of  the  court  as  to  charac- 


Clarence    S.    Blake    for    plaintiff    in 
error. 

Messrs.  J.  H.  Harrison  and  Wilbur 
A«  Mott  for  the  State. 

Bergen,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  convict- 
ed of  murder  in  the  first  degree 
without  recommendation  as  to  pun- 
ishment, and  by  a  writ  of  error 
seeks  to  reverse  that  judgment. 

The  first  point  argued  in  support 
of  this  writ  is  the  refusal  of  the  trial 
court  to  accept  a  plea  of  non  vult 
tendered  by  the  defendant,  which  he 
claims  is  his  right  under  §  107  of 
the  Crimes  Act,  amended  in  1917, 
Pamph.  Laws,  801.  Prior  to  the 
Amendment  of  1917,  §  107  prqhibit- 
ed  the  acceptance  of  a  plea  of  guilty 
on  an  indictment  for  murder,  with 
the  proviso  that  nothing  in  the  act 
should  prevent  the  accused  pleading 
non  vult,  the  sentence  to  be  imposed,' 
//  8tu:h  plea  be  accepted,  to  be. the 
same  as  upon  conviction  of  murder 
of  the  second  degree. 

By  the  plain  language  of  the  act, 
as  it  then  stood,  acceptance  of  the 
plea  by  the  court  was  a  limitation 
on  the  right  .of  an  accused.  That 
such  a  plea  was  not  of  right,  but 
required  its  acceptance  by  the  court, 
was  held  by  Mr.  Justice  Van  Syckel, 
speaking  for  this  court  in  State  v. 
Henson,  66  N.  J.  L.  601,  50  Atl.  468, 
616,  and  that  rule  has  been  consist- 
ently followed  by  our  courts.  The 
real  question  raised  here  is  whether 
the  addition  of  the  words,  "either 
imprisonment  at  hard  labor  for 
life,"  preceding  the  words,  "or  the 
same  imposed  upon  a  conviction 
of  murder  of  the  second  degree,"  in 
any  way  alters  the  right  of  an  ac- 
cused from  one  of  grace  to  that  of 
an  absolute  privilege. 

We  have  no  doubt  that  they  do 
not,  for  the  added  words  relate  alone 

Homicide-  to  the  penalty  flow- 

rf KTiit  to  plea  of    mg  f  rom  the  accept- 
I.O.  ™it.  ^^^  ^f  gy^j^  ^  pj^^^ 

and  merely  enlarge  the  discretion- 


ter  of  punishment.  Formerly  it  was 
limited  to  that  fixed  by  law  as  a  pun- 
ishment for  murder  of  the  second 
degree,  while  now  it  may  be  that,  or 
imprisonment  for  life. 

There  was  no  error  in  the  refusal 
to  accept  the  plea  tendered. 

The  next  point  is  based  on  the 
•refusal  of  the  court  to  charge  as  re- 
quested by  the  defendant  as  follows : 
"If,  after  considering  all  the  evi- 
dence, you  find  the  defendant  guilty 
of  murder  in  the  first  degree  under 
your  oaths  as  jurors,  you  may,  at 
the  time  of  rendering  such  verdict, 
recommend  imprisonment  at  hard 
labor  for  life." 

The  defendant  was  entitled  to  this 
instruction  under  the  Statute  of 
1916  (Pamph.  Laws,  576),  which 
provides  that  every  person  convict- 
ed of  murder  in  the  first  degree 
shall  suffer  death,  ''unless  the  jury, 
at  the  time  of  rendering  the  verdict 
in  such  case,  shall  recommend  im- 
prisonment at  hard  labor  for  life,  in 
which  case  this  and  no  greater  pun- 
ishment shall  be  imposed." 

The  trial  judge  refused  upon 
the  ground  that  he  had  so  instructed 
the  jury,  and  the  defendant  com- 
plains that  the  request  was  not  law- 
fully complied  with,  because  the 
court,  in  its  charge  on  this  point,  so 
instructed  the  jury  as  to  deprive  the 
defendant  of  the  benefit  of  his  legal 
right  under  the  statute  upon  which 
the  request  was  rested.  As  the  state 
urges  that  the  instruction  objected 
to  was  a  mere  comment  on  the  evi- 
dence, it  may  be  of  some  assistance^ 
in  considering  the  charge,  which  the 
court  held  was  a  compliance  with 
the  specific  request  refused,  to  first 
deal  with  the  legal  status  of  the 
recommendation  the  jury  are  au- 
thorized to  make.  The  statute  does 
not  make  it  a  part  of  the  verdict^ 
for  the  verdict  determines  the  ques- 
tion of  the  guilt  or  innocence  of  the 
accused,  and  that  must  be  arrived 
at,  and  be  of  murder  of  the  first  de- 
gree, before  the  question  of  recom- 
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melidation  arises,  which  is  a  distinct 
of  Jury,  matter,  for  the  jury 
endation  mav  agree  on  a  ver- 


— effect 
reconime 
to  mercy 
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of  which  was  to  minimize  the  ap- 
plication of  the  legal  principle  re- 
quested, the  accused  suffered  a 
manifest  wrong. 

The  trial  court,  in  instructing 
the  jury,  first  dealt  with  the  request 
of  the  guilt  or  innocence  of  the  ac- 
cused, and  after  it  had  concluded 
this,  then  it  proceeded  to  instruct 
the  jury  regarding  the  Law  of 
1916,  relating  to  the  recommenda- 
tion of  imprisonment  at  hard  labor 
for  life,  and  at  the  outset  said  that 
the  jury  might,  if  they  found  the 
accused  guilty  oif  murder  in  the  first 
«  degree,  recommend  imprisonment  at 
hard  labor  for  life,  and  that  the  stat- 
ute fixed  no  standard  or  principle  to 
guide  a  jury  in  determining  in  what 
kind  of  cases  the  jury  ought  to  ren- 
der a  verdict  of  murder  of  the  first 
degree  "which  will  be  followed  by 
the  death  penalty,  or  the  kind  of 
cases  in  which  the  jury  should  ren- 
der a  verdict  of  the  second  degree, 
with  the  recommendation  of  life  im- 
prisonment." 

The  court  then  continued  iti  in- 
struction as  follows:  "Therefore 
the  court  cannot,  as  a  matter  of 
law,  instruct  the  jury  that  there  are 
certain  standards  of  conduct .  or 
principles  upon  which  the  jury 
should  act  in  arriving  at  a  conclu- 
sion as  to  whether  or  not  they  will 
impose  the  death  penalty.  In  reach- 
ing the  conclusion  as  to  what  the 
penalty  shall  be,  a  very  grave  re- 
sponsibility is  placed  upon  the  jury. 
It  would  seem  that  you  ought  to  con- 
sider the  condition  of  the  defendant 
and  his  interests,  and  that  you  ought 
to  consider  the  condition  of  the  state 
and  the  interests  of  society.  It  is 
not  a  mere  question  of  prejudice  up- 
on which  one  may  lightly  vote,  it 
seems  to  the  court,  but  it  is  the  ex- 
ercise of  a  high  function  that  may 
seriously  affect  the  welfare  of  soci- 
ety. Human  life  is  sacred.  If  it 
be  treated  lightly,  will  that  result  in 
a  condition  of  affairs  which  will 
bring  about  murders?  Is  the  pun- 
ishment of  life  imprisonment  suffi- 
ciently severe,  or  must  the  punish-  . 
ment  be  death?  Does  the  penalty 
of  death  really  carry  out  the  pur- 


may  agree 

diet  that  the  ac- 
cused is  guilty  of  murder  of  the  first 
degree,  but  not  be  able  to  agree  to  a 
recommendation.  While  a  jury  may 
be  influenced  to  recommend  life  im- 
prisonment as  a  punishment  by  the 
very  matters  which  evidenced  the 
guilt  of  the  accused,  and  perhaps 
properly  so,  still  in  law  the  jury  are 
not  bound  to  consider  such  evidence 
in  determining  whether  to  make  or 
refuse    a    recommendation.      That 

matter    is    entirely 

iVL?r;irion,         discretionary     with 
«ontroitin^  the  jury,  and  does 

to  merer-error,  not  require  the  sup- 
port of  evidence,  for 
it  is  not  a  finding  of  fact,  and  the 
trial  court  is  not  justified  in  sug- 
gesting to  the  jury  the  considera- 
tion of  the  character  of  the  crime,  as 
shown*  by  the  evidence  produced  on 
the  question  of  the  guilt  or  innocence 
of  the -accused,  as  a  reason  for  with- 
holding the  recommendation,  and 
anything  which  the  court  may  say 
to  the^jary  with  that  object  in  view 
caftribt  be  excused  as  a  comment  on 
the  evidence,  for  the  evidence  has  no 
necessary  relation  to  the  recommen- 
dation whifeh  the  statute  authorizes, 
but  only  to  the  issue  presented  to  the 
jury  l?y  the  testimony,  and  that  is 
the  guilt  or  innocence  of  the  ac- 
cused. 

Returning  to  the  consideration  of 
the  question  relating  to  the  refusal 
to  instruct  the  jury  as  requested, 
upon  the  ground  that  it  had  been 
charged,  we  start  with  the  legal  rule 
observed  in  this  state  that  an  erro- 
neous instruction  to  the  jury  is  not 
cured;  although  the  court  also  cor- 
rectly charged  the  law,  because  a  ju- 
ry are  not  to  be  allowed  to  judge 
which  is  right  between  two  conflict- 
ing statements  of  the  law  (State  v. 
Clayton,  83  N.  J.  L.  673,  85  Atl. 
173) ;  and  so  if,  in  this  case,  the 
court,  having  charged  in  substance 
the  request,  subsequently,  by  fur- 
ther instructions,  detracted  from  the 
request  by  charging  as  the  law  of 
the  c:rse  an  incorrect  rule,  the  effect 
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pose  that  is  claimed  for  it?  These 
and  such  other  matters  as  you  may 
deem  proper,  it  seems  to  the  court, 
are  perfectly  proper  for  the  jury  to 
consider  in  exercising^  a  function  of 
this  character.  You  know  that 
sometimes  it  is  said  that  penalties 
are  meted  out  by  the  law  for  the 
purpose  of  protecting  society,  as  an 
example  to  others ;  sometimes  to  re^ 
form  the  individual;  sometimes  to 
redeem  the  individual.  All  these 
matters,  it  appears  to  the  court,  are 
left  by  the  statute  to  your  deter- 
mination, and  you  may,  in  your  dis- 
cretion, consider  them.  If  the  con- 
tention of  the  state  is  adopted,  this 
is  one  of  the  most  cold-blooded, 
atrocious,  wicked,  and  depraved 
murders  in  the  first  degree  that  can 
be  conceived  of.  The  purpose  was 
to  rob  the  deceased  of  his  rings, 
stud,  pocketbook,  and  money.  While 
the  victim  lay  breathing  apparent- 
ly his  last  breath,  exclaiming  'Oh, 
Oh !'  the  robber  and  murderer  took 
the  rings  from  his  finger,  broke  the 
stud  from  his  shirt  bosom,  and  re- 
lieved him  of  the  contents  of  his 
purse.  It  was  apparently  done 
without  any  motive  bom  of  any  in- 
stinct even  faintly  related  to  any 
righteous  or  other  provocation." 

This  was  plainly  no  response  to 
the  request  to  charge,  because  it  in- 
structed the  jury  that  they  might, 
in  considering  the  question  of  a 
recommendation  to  imprisonment 
for  life,  consider  all  the  matters 
which  the  court  recited  to  the  jury, 
and  the  manner  of  putting  it  to  the 
jury  was  such  as  might  influence 
them  to  withhold  any  recommenda- 
tion, which  was  entirely  beyond  any 
judicial  function  which  the  court 
possessed.  The  jury  are  not  re- 
quired to  consider  whether  punish- 
ment of  life  imprisonment  was  suf- 
ficient to  prevent  a  condition  of 
aflfairs  that  would  bring  about  mur- 
ders, or  whether  the  penalty  of 
death  carried  out  the  purposes  that 
IS  claimed  for  it,  nor  was  it  proper 
to  instruct  the  jury  in  this  connec- 
tion that  if  the  contention  of  the 
state  was  adopted,  that  is,  if  the  ju- 
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ry  found  the  accused  guilty  as  the 
state  contended,  then  the  murder 
was  one  of  the  most  cold-blooded, 
atrocious,  and  wicked  in  the  first  de> 
gree  that  could  be  conceived  of -► 

What  inference  would  any  jury 
draw  from  this  if,  having  found  the 
defendant  guilty  of  murder  in  the 
first  degree,  they  were  considering 
a  recommendation  to  life  imprison- 
ment? Manifestly  its  influence  on 
the  jury  would  be  that,  under  the 
matters  submitted  by  the  court, 
there  was  no  justification  for  a 
recommendation,  and  it  undoubted- 
ly would  have  a  tendency  to  influ- 
ence a  jury  to  withhold  the  recom- 
mendation. 

We  think  the  accused  was  entitled 
to  have  the   requested   instruction 
given  without  the  modification  of  its 
application  indicated  by  the  charge 
of   the    court,    and 
that  its  effect  was  SonJzJSJ^'Jjr 
illegally    minimized  Ji^^J**"*'*  **^ 
by  the  instructions 
which  the  court  gave  to  the  jury  on 
the  very  subject-matter  of  the  re- 
quest. 

It  was  clearly  an  undertaking  by 
the  court  to  influence  the  discretion- 
ary power  vested  by  statute  in  the 
jury,  and,  as  was  said  by  Mn  Justice 
Gray,  speaking  for  the  Supreme 
Court  of  the  United  States,  constru- 
ing a  similar  statute,  in  Winston  v. 
United  States,  172  U.  S.  303,  43  L. 
ed.  456, 19  Sup.  Ct.  Rep.  212 :  "The 
act  does  not  in  itself  prescribe,  nor 
authorize  the  court.to  prescribe,  any 
rule  defining  or  circumscribing  tiie 
exercise  of  this  right,  but  commits 
the  whole  matter  of  its  exercise  to 
the  judgment  and  the  consciences  of 
the  jury.'* 

It  is  unnecessary  in  this  case  to 
further  analyze  this  charge;  it  is 
enough  to  say  that  the  court,  in  deal- 
ing with  the  question  of  recommen- 
dation, told  the  jury,  in  substance 
and  effect,  that  if  the  jury  convicted 
the  accused  of  the  crime  charged  to 
him,  it  was  one  of  the  most  cold- 
blooded, atrocious  murders  of  the 
first  degree  that  could  be  conceived 
of,  and  its  only  purpose,  in  the  con- 
nection  it  was  used,  was  to  influence 


1094 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


the  jury  against  a  recommendation 
to  imprisonment  for  life. 

This  was  not  a  comment  on  evi- 
dence which  the  court  was  justified 
in  making;  for,  as  we  have  said,  the 
court  had  no  power  to  instruct  the 
jury  as  to  the  effect  of  the  evidence 
upon  the  question  of  recommenda- 
tion, and  no  one  reading  this  charge 
can  escape  the  conclusion  that  the 
purpose  of  the  trial  court  was  to  in- 
fluence the  jury  against  recommend- 
ing imprisonment  for  life  because  of 
the  enormity  of  the  crime  as  he  pic- 
tured it  to  the  jury. 

This  he  had  no  legal  right  to  do, 
and  the  judgment  will  be  reversed. 

The  Chief  Justice  and  Swayze, 
Parker,  Bergen,  Minturn,  Kalisch, 
Taylor,  and  Gardner,  JJ.,  concur. 

Walker,  Ch.,  dissenting: 

I  agree  with  the  views  expressed 
in  the  majority  opinion  to  the  effect 
that  a  plea  of  non  vult  to  an  indict- 
ment for  murder  is  not  an  absolute 
right  of  the  accused,  and  that  a  re- 
fusal by  the  court  to  accept  such  a 
plea  is  not  subject  to  review;  also 
I  agree  that  a  recommendation  by 
the  jury  that?  the  punishment  of  one 
convicted  of  murder  in  the  first  de- 
gree shall  be  imprisonment  for  life 
is  not  a  part  of  the  verdict,  as  the 
recommendation  is  allowed  by  our 
statute  only  after  the  jury  has 
agreed  upon  a  first-degree  verdict; 
but  I  dissent  from  the  holding  that 
the  facts  upon  which  the  conviction 
rests  have  no  leg;al  connection  with 
the  recommendation,  upon  the  the- 
ory that  the  recommendation  is  dis- 
cretionary and  requires  no  consid- 
eration of  the  facts  upon  which  the 
conviction  is  based.  Lest  I  be  mis- 
understood, I  desire  to  say  that  I 
also  agree  that  any  instructions  by 
the  judge  which  tend  to  influence 
the  jury  in  making  such  a  recom- 
mendation are  beyond  his  power.  I 
concede  that  it  is  discretionary  with 
the  jury  to  make  such  a  recommen- 
dation, but  am  of  opinion  that  that 
discretion  may  properly  be  arrived 
at  only  by  a  consideration  of  the  evi- 
dence. The  learned  justice  who 
wrote  the  majority  opinion,  in  sup- 


port of  the  proposition  that  tiie 
recommendation  resides  in  a  wide 
discretionary  power,  dissociated 
from  the  evidence,  quotes  the  Su- 
preme Court  of  the  United  States, 
speaking  by  the  late  Mr.  Justice 
Gray,  construing  a  similar  statute, 
in  Winston  v.  United  States,  172  U. 
S.  303,  43  L.  ed.  456,  19  Sup.  Ct. 
Rep.  212.  My  reading  of  the  opin- 
ion in  Winston  v.  United  States  in- 
dicates that  it  holds  that  the  jury 
may  decide  not  to  punish  a  first- 
degree  murderer  capitally  upon  con- 
sideration of  the  evidence,  and  also 
irrespective  of  the  evidence.  Its 
value,  therefore,  as  a  precedent  ei- 
ther way,  it  seems  to  me,  is  ques- 
tionable. 

The  learned  justice  who  wrote  the 
majority  opinion  in  this  court  quotes 
from  Winston  v.  United  States  as 
follows:  "The  act  does  not  itself 
prescribe,  nor  authorize  the  court  to 
prescribe,  any  rule  defining  or  cir- 
cumscribing the  exercise  of  this 
right,  but  commits  the  whole  matter 
of  its  exercise  to  the  judgment  and 
the  consciences  of  the  jury." 

This  is  one  of  several  sentences 
in  a  paragraph.  In  the  sentence 
just  quoted  I  discover  nothiftg  which 
either  restrains  the  jury  to  a  consid- 
eration of  the  evidence  or  permits 
them  to  travel  outside  of  it  in  mak- 
ing their  recommendation.  And 
one  would  expect  to  find  some  qual- 
ification or  limitation  in  what  fol- 
lows in  the  paragraph.  And  it  is  to 
be  found  in  the  next  sentence,  which 
reads :  "The  authority  of  the  jury 
to  decide  that  the  accused  shall  not 
be  punished  capitally  is  not  limited 
to  cases  in  which  the  court,  or  the 
jury,  is  of  opinion  that  there  are 
palliating  or  mitigating  circum- 
stances. But  it  extends  to  every 
case  in  which,  upon  a  view  of  the 
whole  evidence,  the  jury  is  of  opin- 
ion that  it  would  not  be  just  or  wise 
to  impose  capital  punishment." 

Here  is  an  express  qualification 
that  the  recommendation  of  the  jury 
should  be  made  only  upon  a  view  of 
the  whole  evidence.  If  the  United 
States  Supreme  Court's  opinion  had 
ended  there,  I  think  it  would  neces- 
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sarily  hare  to  be  held  that  that  tri- 
bunaFs  determination  was  that  the 
recommendation  could  properly  be 
made  only  upon  a  consideration  of 
the  evidence.  But  that  court  goes 
on  in  the  concluding  sentence  of  the 
paragraph  as  follows:  -"How  far 
considerations  of  age,  sex,  igno- 
rance, illness,  or  intoxication,  of 
human  passion  or  weakness,  of 
sympathy  or  clemency,  or  the  ir- 
revocableness  of  an  executed  sen- 
tence of  death,  or  an  apprehension 
that  explanatory  facts  may  ex- 
ist which  have  not  been  brought 
to  light,  or  any  other  consider- 
ation whatever,  should  be  al- 
lowed weight  in  deciding  the  ques- 
tion whether  the  accused  should  or 
should  not  be  capitally  punished,  is 
committed  by  the  act  of  Congress  to 
the  sound  discretion  of  the  jury,  and 
of  the  jury  alone." 

Of  course  "age,  sex,  ignorance,  ill- 
ness, or  intoxication"  would  all  be 
matters  appearing  by  evidence,  and 
"human  passion  or  weakness" 
might,  too,  be  so  made  to  appear; 
but  "sympathy  or  clemency,  or  the 
irrevocableness  of  an  executed  sen- 
tence of  death,  or  an  apprehension 
that  explanatory  facts  may  exist 
which  have  not  been  brought  to 
light,  or  any  other  consideration 
whatever,"  would,  of  necessity,  be 
entirely  outside  of  the  evidence. 

I  am  unable  to  lay  hold  of  Wins- 
ton v.  United  States  as  an  authority 
either  way  on  the  proposition  under 
consideration,  because,  as  I  view  it, 
it  decides  the  question  both  ways. 
I  am,  however,  decidedly  of  opinion 
that  our  act  of  the  legislature  in- 
tends that  the  jury  should  be  guided 
by  the  evidence  in  determining 
whether  or  not  to  recommend  life 
imprisonment  at  the  time  of  convict- 
ing an  offender  of  murder  in  the 
first  degree.  The  provision  in  the 
act  (Pamph.  Laws  1916,  p.  576)  is 
that,  if  such  recommendation  be 
made,  life  imprisonment  shall  be  im- 
posed. This  act  gives  the  jury  the 
right,  practically,  to  pass  sentence 
of  life  imprisonment  instead  of 
deatii.  Before  the  passage  of  that 
act  the  law  provided  but  one  penalty 
for  murder  in  the  first  degree,  and 


that  was  death.  If  the  law  former- 
ly had  been  that,  upon  conviction  of 
murder  in  the  first  degree,  the  pris- 
oner should  be  executed  or  impris- 
oned for  life,  in  the  discretion  of  the 
court,  who  will  say  that  the  law  in- 
tended that  the  judge  might  travel 
outside  of  the  evidence,  and,  as  a 
mere  matter  of  caprice,  sentence  a 
man  to  imprisonment  for  life  in- 
stead of  to  death  ? 

For  all,  or  almost  all,  other  crimes 
than  murder,  the  law  provides  elas- 
ticity in  the  matter  of  sentence, 
usually  imprisonment  not  exceeding 
a  certain  term,  or  a  fine  not  exceed- 
ing a  certain  amount,  or  both.  I 
have  always  thought  that  a  judge, 
in  passing  sentence  upon  offenders 
convicted  for  various  crimes,  im- 
posed a  sentence  upon  consideration 
of  the  evidence  before  him.  And 
when  a  jury  is  substituted  for  the 
judge  in  the  matter  of  practically 
imposing  the  sentence,  I  think  that 
the  theory  of  the  law  is  that  the 
jury  should  be  guided  by  the  evi- 
dence; and  where  mitigating  cir- 
cumstances appear  in  the  evidence, 
the  recommendation  to  imprison- 
ment for  life  may,  with  propriety, 
be  made;  but,  where  the  murder  is 
without  palliation  or  mitigation, 
that  the  recommendation  should  be 
withheld.  I  agree  that  the  jury 
should  be  instructed  that  they  have 
an  absolute  discretion  in  the  matter 
of  making  or  withholding  the  rec- 
ommendation, provided,  however, 
they  are  told  that  their  determina- 
tion to  do  the  one  or  the  other  is 
confined  to  and  arises  out  of  a  con- 
sideration of  the  evidence. 

The  trial  judge  in  the  case  at  bar 
instructed  the  jury  as  a  matter  of 
law  that  there  were  no  standards  of 
conduct  or  principles  upon  which 
the  jury  should  act  in  arriving  at  a 
conclusion  as  to  whether  or  not  they 
would  impose  the  death  penalty. 
He  then  proceeded  to  suggest  to  the 
jury  that  they  ought  to  consider  cer- 
tain interest^  of  the  state  and  of  the 
defendant,  and  then,  after  stating 
some  such,  said  that  those  and  such 
other  matters  as  they  might  deem 
proper  were  perfectly  proper  for  the 
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jury  to  consider;  and,  further,  that 
all  those  matters  were  left  by  the 
statute  to  the  jury's  determination, 
and  that  they  might,  in  their  discre- 
tion, consider  them ;  but  this  was  not 
reversible  error,  because  at  eyery 
turn  it  was  left  to  the  jury  to  say 
which  of  the  alternatives  under  the 
statute  th^y  would  denounce  against 
the  defendant  in  case  they  convicted 
him  of  murder  in  the  first  degree. 
A  conviction  in  a  criminal  case  will 
not  be  reversed  for  error  in  an  in- 
struction to  the  jury  which  could 
not  have  prejudiced  the  defendant; 
and  this  one,  in  my  judgment,  could 
not  have  done  so. 

The  statement  to  the  jury  by  the 
trial  judge  that,  if  the  contention  of 
the  state  were  adopted,  the  case  was 
one  of  the  most  cold-blooded,  atro- 
cious, wicked,  and  depraved  mur- 
ders in  the  first  degree  that  can  be 
conceived  of.  The  purpose  was  to 
rob  the  deceased  of  his  rings,  stud, 
pocketbook,  and  money.  While  the 
victim  lay  breathing  apparently  his 
last  breath,  exclaiming  "Oh,  Oh!" 
the  robber  and  murderer  took  the 
rings  from  his  finger,  broke  the  stud 
from  his  shirt  bosom,  and  relieved 
him  of  the  contents  of  his  purse.  It 
was  apparently  done  without  any 
motive  bom  of  any  instinct  even 
faintly  related  to  any  righteous  or 
other  provocation,— did  not  consti- 
tute error,  as  it  is  not  legally  objec- 
tionable for  a  trial  judge  in  a  crim- 
inal case  to  state  to  the  jury  what 
the  prosecution  claims  the  proof 
shows  with  reference  to  a  material 
fact ;  and  these  last-mentioned  state- 
ments were  not  an  assertion  by  the 
judge  as  to  the  acts  and  purposes  of 
the  defendant,  but  left  the  question 
to  be  decided  by  the  jury  from  the 
evidence;  it  was  a  statement  of  the 
contention  of  the  state  with  refer- 
ence to  the  facts,  and  not  an  opinion 
of  the  judge  as  to  what  the  facts 
were,  and  was  therefore  not  objec- 
tionable. 

I  am  unable  to  discover  any  re- 
versible error  in  the  record  before 
me,  and  shall  therefore  vote  to  af- 
firm the  judgment  under  review. 


White,  J.,  dissenting: 

I  understand  it  is  a  matter  of 
common  knowledge  that,  prior  to 
the  Act  of  1916,  many  first-degree 
murderers  escaped  punishment  be- 
cause of  a  reluctance  on  the  part  of 
juries  to  find  verdicts  requiring  the 
death  penalty,  and  that  an  effort 
was  made  to  remedy  this  condition 
by  attempting  to  enact  legislation 
abolishing  capital  punishment,  but 
the  attempt  failed,  and,  instead,  that 
the  legislature  enacted  the  Act  of 
1916,  authorizing  a  verdict  of  first- 
degree  murder,  with  a  recommenda- 
tion of  life  imprisonment,  and  pro- 
viding that  the  punishment  in  case 
of  a  verdict  without  such  a  recom- 
mendation should  be  death,  but  with 
such  a  recommendation  it  should  be 
life  imprisonment.  As  a  result  of 
this  act  it  was  thought  that  juries 
which  would  not  find  verdicts  in- 
volving the  death  penalty  would  find 
verdicts  involving  imprisonment  for 
life. 

It  is  now  proposed,  as  I  view  it,  to 
destroy,  by  judicial  construction, 
the  remedial  effect  of  this  legislation 
by  holding  that  the  recommenda- 
tion is  not  a  part  of  the  verdict,  but 
is  rather  in  the  nature  of  a  sentence, 
and  that  consequently  the  jury  must 
first  agree  upon  a  verdict  involving 
the  death  penalty  before  it  can  con- 
sider the  recommendation  for  life 
imprisonment,  and  that,  having 
agreed  on  the  death-penalty  ver- 
dict, if  one  juror  declines  to  agree 
to  the  recommendation,  the  prisoner 
must  be  electrocuted,  even  though 
the  other  eleven  jurors  wanted  to 
make  the  recommendation,  and,  in 
fact,  would  not  have  agreed  to  the 
verdict  except  upon  the  understand- 
ing that  there  would  be  a  recommen- 
dation. Of  course,  in  such  a  situa- 
tion, the  eleven  jurors  might  decline 
to  come  into  court  and  render  the 
verdict  without  the  recommenda- 
tion, thus  demonstrating  that  the 
recommendation  is,  in  fact,  a  part 
of  the  verdict ;  but,  under  the  logic 
of  the  majority  opinion,  they  would, 
in  so  doing,  be  acting  contrary  to 
law,  and  violating  their  oaths  as  ju- 
rymen.   I  suppose  under  that  opin- 
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ion  the  trial  court,  upon  proper  re- 
quest, would  have  to  charge  the  jury 
that,  before  considering  the  recom- 
mendation at  all,  they  must  first 
find  the  prisoner  guilty  of  murder  in 
the  first  degree;  and,  having  done 
this,  they  may  consider  whether  or 
not  to  make  the  recommendation; 
and  that  then,  unless  the  jury  unan- 
imously agreed  to  the  recommenda- 
tion, it  would  be  their  sworn  duty  to 
render  a  verdict  of  guilty  of  murder 
in  the  first  degree  without  any  rec- 
ommendation. If  such  instruction 
were  given,  clearly  the  jury  could 
not  disregard  it  without  violating 
their  oaths.  Can  it  be  that  in  doing 
exactly  what  the  Act  of  1916  was 
passed  to  enable  them  to  do,  viz., 
agreeing  on  a  verdict  with  a  recom- 
mendation where  they  would  not 
agree  upon  a  verdict  without  a  rec- 
ommendation, the  members  of  the 
jury  are  perjuring  themselves?  I 
I  cannot  think  so.  Then  again,  sup- 
pose the  jury  contain  one  or  more 
members  conscientiously  opposed  to 
capital  punishment, — are  they  to  be 
required  to  first  vote  for  a  verdict  of 
guilty,  entailing  that  punishment, 
whereas  obviously  the  purpose  of 
the  Act  of  1916  was  to  enable  them 
to  vote  for  a  verdict  of  guilty  not 
involving  capital  punishment?  Is 
the  court  prepared  to  say  that,  since 
the  passage  of  the  Act  of  1916,  con- 
scientious scruples  against  capital 
punishment  are  to  continue,  as  here- 
tofore, a  disqualification  for  service 
upon  murder  juries,  although  the 
act  was  passed  to  accommodate  just 
such  scruples  ? 

I  think  the  recommendation  was 
intended  by  the  legislature  to  be, 
and,  by  the  very  language  of  the  act, 
is,  a  part  of  the  verdict,  and  that 
consequently,  of  course,  the  jury 
may  be  assisted  in  finding  this,  as 
well  as  all  other  elements  going  to 
make  up  the  verdict,  by  the  proper 
comments  of  the  court  upon  the  evi- 
dence and  upon  the  scope  to  which 
their  considerations  may  extend. 

I  do  not  understand  that  the  com- 
ment of  the  learned  trial  judge  in 
this  case  would  be  considered  im- 
proper, under  our  cases,  if  it  had 
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been  directed  to  the  part  of  the  ju- 
ry's duties  involved  in  reaching  a 
conclusion  as  to  the  guilt  of  the  pris- 
oner, and,  that  being  the  case,  I 
cannot  see  why  the  comment  was 
not  equally  proper  as  applied  to  the 
part  of  the  verdict  to  be  covered  by 
the  presence  or  absence  of  the  rec- 
ommendation, provided  only  that  no 
limitation  other  than  the  free  and 
uncircumscribed  judgment  and  con- 
science of  the  jury  was  imposed.  In 
the  Winston  Case,  172  U.  S.  303,  43 
L.  ed.  456, 19  Sup.  Ct.  Rep.  212,  the 
jury  were  told  they  must  be  gov- 
erned by  what  they  should  find  from 
the  evidence  was  the  degree  or  cir- 
cumstances of  the  crime ;  but  in  the 
case  sub  judice  the  learned  trial 
judge  not  only  told  them  that  the 
statute  fixed  no  standard  or  prin- 
ciple to  guide  them,  but  he  further 
told  them  that  they  might  consider, 
not  only  the  evidence,  but  every- 
thing else,  including  whether  or  not 
the  infliction  of  the  death  penalty 
really  carries  out  the  purpose  for 
which  it  is  intended.  He  left  the 
jury  absolutely  untrammeled,  just 
as  does  the  statute,  except  by  their 
judgment  and  their  conscience;  and 
if  his  comment  upon  the  evidence 
had  a  part  in  moving  their  con- 
science to  omit  the  recommendation, 
as  they  did  in  this  case,  a  careful 
reading  of  the  evidence,  including 
the  prisoner's  confession  of  this 
cold-blooded,  horrible  murder  has 
strengthened  my  belief  that  such 
comment  serves  a  useful  and  highly 
important  public  purpose,  and 
should  not  be  prohibited. 

Black,  Trenchard,  Heppenheimer, 
and  WiiiiamSy  JJ.,  concur  in  dissent. 


NOTE. 

The  recommendation  of  mercy  in 
criminal  cases  is  the  subject  of  the 
annotation  following  Howell  v.  State, 
post,  1117.  As  to  the  duty  of  the  court 
to  instruct  with  reference  to  the  right 
to  make  such  a  recommendation,  see 
subd.  II,  c,  of  that  note;  and  as  to 
the  form  and  sufficiency  of  the  in- 
struction, see  subd.  II.  d. 
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STATE  OF  NEW  MEXICO 

V. 

MARCELINO  CARABAJAL,  Appt. 

New  Mexico  Supreme  Court '^  Octoher  6,  1920» 
(26  N.  M.  384,  193  Pac.  406.) 

Homicide  —  effect  of  recommendation  to  mercy. 

1.  The  jury  returned  a  verdict  of  involuntary  manslaughter,  and  volun- 
tarily, and  without  any  instruction  from  the  court  upon  the  subject,  ap- 
pended thereto  the  following:  "We  respectfully  beg  the  mercy  of  the 
court/'  It  is  held  that  §  4447,  Code  1915,  which  authorizes  such  a  recom- 
mendation, has  the  effect  merely  of  allowing  the  jury  to  give  the  trial 
judge  the  benefit  of  their  opinion  as  to  whether  clemency  should  be  ex- 
tended, and  is  not  intended  to  in  any  manner  control  the  ultimate  dis- 
cretion of  the  trial  judge  in  fixing  the  sentence. 

[See  note  on  this  question  beginning  on  page  1117.] 


Appeal  —  corrected  error  —  exclusion 
of  evidence. 

2.  The  error  of  the  district  court  in 
sustaining  an  objection  to  a  question 
asked  for  the  purpose  of  laying  the 
foundation  for  impeachment  is  not 
available  to  the  appellant,  when,  as  a 
matter  of  fact,  he  is  permitted  to 
prove  that  the  witness  did  make  the 
contradictory  statement  called  for  in 
the  question. 

[See  2  R.  C.  L.  254,  255.] 

—  comment  on  evidence  —  what  is. 

3.  The  statement  by  the  district 
court  that  he  fails  to  see  the  material- 
ity of  a  question  asked  of  the  witness 
is  not  a  comment  upon  the  weight  of 
the  evidence,  but  is  a  mere  statement 
of  a  legal  objection  to  the  testimony, 
and  is  unobjectionable. 

[See  26  R.  C.  L.  1027;  see  note  in  10 
A.L.R.  1116.] 

Trial  —  varying  order  of  proof. 

4.  The  trial  judge  has  the  power,  in 
liis  sound  judicial  discretion,  to  vary 
the  order  of  proof,  and  his  action  is 
not  reviewable,  except  for  gross  abuse 
of   discretion. 

[See  26  R.  C.  L.  1037,  1038.] 

Appeal  —  error  in  instruction  on  high- 
er grade  of  crime. 

5.  Where  the  appellant  was  con- 
victed of  involuntary  manslaughter, 
he  cannot  make  complaint  of  error  in 
the  Instructions  of  the  court  in  regard 
to  murder. 

[See  2  R.  C.  L.  260;  13  R.  C.  L.  935.] 

^^^i^  .1    I        I  I  ■■■■-■■  1^^^^^  M    ^^.m^i^f^m^m^ttm 

Headnotes  by  Parker,  Ch.  J. 


—  exception     to     instraction  —  suffi- 
ciency. 

6.  An  exception  to  an  instruction,  to 
the  effect  that  the  same  is  not  a  full 
and  complete  statement  of  the  law, 
is  indefinite,  and  presents  no  question 
for  review  in  this  court. 

[See  2  R.  C.  L.  92,  94.] 

—  beneficial  error  in  instruction. 

7.  An  instruction  upon  manslaugh- 
ter, which  omits  to  express  to  the  jury 
that  the  killing  must  be  without  mal- 
ice, is  not  harmful,  but,  on  the  other 
hand,  beneficial  to  the  defendant,  and 
he  has  no  complaint  thereon  in  this 
court/ 

[See  2  R.  C.  L.  237,  238.] 

Trial  —  instruction's  —  conflict. 

8.  Instructions  Nos.  10  and  14  ex- 
amined, and  held  not  to  be  in  conflict 
with  or  repugnant  to   each  other. 

—  cumulative  instructions. 

9.  The  district  court  is  not  bound  to 
give  instructions  which,  even  if  cor- 
rect, are  merely  cumulative,  and  state 
in  another  form  a  proposition  of  law 
already  given  to  the  jury. 

[See  14  R.  C.  L.  779.] 

—  unscientific  form  of  instruction  — 
effect. 

10.  An  instruction  which  merely 
lacks  scientific  form,  while  in  sub- 
stance it  covers  the  matter  ^uUy,  is 
not  objectionable;  and,  even  if  the 
same  is  not  directly  applicable  to  the 
facts  in  the  case,  where  by  no  possibil- 
ity it  could  mislead  the  jury,  the  giv- 
ing of  the  same  is  harmless,  and  not 
available  as  error. 

[See  14  R.  C.  L.  770,  791.] 
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Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Otero 
County  (Mechem,  J.)  convicting  him  of  involuntary  manslaughter. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Holt  &  Sutherland,  for  ap« 

pellant : 

The  admission,  under  the  guise  of 
rebuttal,  of  testimony  which  should 
have  been  offered  in  chief,  constitutes 
an  abuse  of  discretion  where  the  re- 
sult of  the  ruling  is  prejudicial  to  the 
rights  of  the  defendant. 

16  C.  J.  868;  Chamberlayne,  Ev.  § 
368;  Re  Walker,  148  Gal.  162,  82  Pac. 
770;  Shumate  v.  State,  38  Tex.  Grim. 
Rep.  266,  42  S.  W.  600;  Williams  v. 
Com.  90  Ky.  596,  14  S.  W.  596;  Gollins 
V.  Gom.  15  Ky.  L.  Rep.  691,  25  S.  W. 
744;  People  v.  Schmitz,  7  Gal.  App. 
330,  15  L.R.A.(N.S.)  717,  94  Pac.  416, 
419;  Flowers  v.  State,  85  Miss.  591,  37 
So.  814;  Oldham. v.  Com,  22  Ky.  L. 
Rep.  520,  58  S.  W.  419,  18  Am.  Grim. 
Rep.  615;  Wood  v.  State,  11  Okla. 
Crim.  Rep.  176,  144  Pac.  392;  Corliss  v. 
State,  12  Okla.  Crim.  Rep.  526,  159 
Pac.  1016;  Hardesty  v.  People,  52  Colo. 
450,  121  Pac.  1023;  16  C.  J.  §§  2179, 
2186. 

Where  the  statute  requires  recom- 
mendation for  clemency  to  be  given  a 
prescribed  effect,  it  is  binding  upon 
the  court,  and  failure  to  follow  the 
statute  in  such  respect  was  and  is  con- 
trary to  law,  and  a  denial  of  a  substan- 
tial right  to  defendant,  and  therefore 
reversible  error. 

21  Cyc.  1083;  16  C.  J.  §  2459;  Henry 
V.  State,  39  Fla.  233,  22  So.  652;  Hicks 
V.  State,  25  Fla.  535,  6  So.  441 ;  State 
V.  Dawkins,  32  S.  C.  17,  10  S.  E.  772. 

Where  the  court,  in  sustaining  an 
objection  to  one  or  more  of  a  series  of 
questions  along  a  certain  line,  pro- 
pounded for  purposes  of  impeachment, 
makes  the  remark  that  it  fails  to  see 
the  materiality,  the  same  naturally 
creates  in  the  minds  of  the  jurors  an 
impression  prejudicial  to  defendant, 
and  is  therefore  prejudicial  error. 

Scott  V.  State,  72  Tex.  Grim.  Rep.  26, 
160  S.  W.  962;  McMahon  v.  State,  61 
Tex.  Grim.  Rep.  489,  135  S.  W.  558; 
Rice  V.  State,  51  Tex.  Grim.  Rep.  255, 
103  S.  W.  1157. 

The  instructions  as  to  malice  and 
manslaughter  constituted  reversible 
error. 

12  C.  J.  614;  16  C.  J.  1055,  §  2496; 
Territory  v.  Friday,  8  N.  M.  204,  42 
Pac.  62;  Aguilar  v.  Territory,  8  N.  M. 
496,  46  Pac.  342;  Territory  v.  Baca,  11 


N.  M.  559,  71  Pac.  460;  Territory  v. 
Guillen,  11  N.  M.  194,  66  Pac.  527; 
Mills  V.  United  States,  164  U.  S.  644, 
41  L.  ed.  584,  17  Sup.  Gt.  Rep.  210; 
People  V.  Ross,  19  Gal.  App.  469,  126 
Pac.  375. 

Messrs.  O.  O.  Askren,  Attorney 
General  and  N.  D.  Meyer,  Assistant 
Attorney  General,  for  the  State: 

It  is  within  the  discretion  of  the 
trial  judge  to  admit  in  rebuttal,  or  at 
the  time  for  rebuttal,  facts  and  cir- 
cumstances which  are  not  strictly  re- 
buttal, and  which  should  be  or  might 
have  been  offered  in  chief. 

16  C.  J.  2186;  State  v.  Rodriguez,  23 
N.  M.  156,  L.R.A.1918A,  1016,  167 
Pac.  426;  Cooper  v.  State,  103  Ga.  63, 
29  S.  E.  439;  People  v.  Wilson,  55 
Mich.  506,  21  N.  W.  905;  State  v.  Rob- 
bins,  109  Iowa,  650,  80  N.  W.  1061. 

Defendant  must,  by  his  exception, 
call  the  attention  of  the  court  spe- 
cifically to  an  error  in  the  instruction 
proposed  to  be  given,  in  order  that 
the  instruction  may  be  corrected  and 
the  error  avoided. 

State  V.  Gonzales,  19  N.  M.  467,  144 
Pac.  1144;  Territory  v.  Lobato,  17  N. 
M.  666,  L.R.A.1917A,  1226,  134  Pac. 
222;  James  v.  Hood,  19  N.  M.  234,  142 
Pac.  162;  Territory  v.  Trapp,  16  N.  M. 
700,  120  Pac.  702. 

Courts  are  not  bound  to  give  in- 
structions which,  even  if  correct,  are 
merely  cumulative,  and  state  in  an- 
other form  a  proposition  of  law  al- 
ready given  to  the  jury. 

State  V.  Belisle,  22  N.  M.  285,  161 
Pac.  168;  State  v.  Dickens,  23  N.  M. 
26,  165  Pac.  850;  State  v.  Rodriguez, 
23  N.  M.  156,  L.R.A.1918A,  1016,  167 
Pac.  426. 

The  recommendation  for  clemency, 
when  added  to  a  verdict  of  guilty  of 
an  offense  whose  punishment  is  at  the 
discretion  of  the  court,  the  court  may 
or  may  not  follow. 

Daniel  v.  State,  118  Ga.  16,  43  S.  E. 
861;  Whart.  Homicide,  p.  1057,  note 
27. 

Parker,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellant  was  tried  upon  an 
indictment  charging  murder,  and 
was  convicted  of  involuntary  man- 
slaughter.   He  was  sentenced  to  im- 
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prisonment  for  a  period  of  not  less 
than  nine  nor  more  than  ten  years, 
from  which  judgment  this  appeal  is 
prosecuted. 

The  theory  of  the  state  was  that 
the  appellant  shot  and  killed  his 
wife  just  as  she  was  entering  a 
house  in  which  her  alleged  para- 
mour was  staying.  The  claim  of  the 
defense  was  that  she  entered  the 
house,  and  that  appellant,  upon  en- 
tering the  house,  found  his  wife  on 
a  bed  with  a  man,  and  in  an  attempt 
to  kill  the  man  he  accidentally  killed 
his  wife  by  shooting  her.  The  cir- 
cumstances were  such  that  the  ap- 
pellant might  have  invoked  the  stat- 
ute (Code  1915,  §  1468),  which  de- 
clares that  a  man  may  justifiably 
kill  another  who  is  in  the  act  of  hav- 
ing carnal  knowledge  of  his  wife, 
with  whom  he  is  then  living  as  hus- 
band and  wife.  The  jury  necessa- 
rily refused  to  follow  the  theory  of 
the  prosecution,  to  the  effect  that 
the  woman  was  shot  before  she  en- 
tered the  house,  else  they  could  not 
liave  found  the  appellant  guilty  of 
involuntary  manslaughter.  If  she 
was  shot  outside  of  the  house,  the 
act  must  have  been  intentional.  On 
the  other  hand,  the  jury  must  have 
followed  the  theory  of  the  defense, 
to  the  effect  that  she  had  entered 
the  house  and  was  unintentionally 
killed,  but  not  under  circumstances 
which  entirely  justified  the  appel- 
lant. In  reaching  this  conclusion 
some  physical  facte  which  tended  to 
show  that  she  was  shot  before  she 
ever  entered  the  house  were  disre- 
garded by  the  jury.  However,  it 
was  the  province  of  the  jury  to  de- 
termine the  facts,  and  they  have 
found  otherwise. 

1.  Previous  to  the  trial  most  of 
the  witnesses  for  the  prosecution 
had  given  testimony  in  a  habeas 
corpus  proceeding  brought  by  appel- 
lant to  obtain  bail.  Upon  that  hear- 
ing a  witness,  Bernabe  Torres,  the 
supposed  paramour,  testified.  Upon 
the  hearing  the  witaiess  made  state- 
ments as  to  his  whereaboute  on  the 
Sunday  preceding  the  homicide,  and 
as  to  appellant  visiting  his  room  on 
said  date.  The  subject-matter  of 
the  proof  was  collateral  to  the  main 


issue,  and  in  no  way  reflected  upon 
the  merits  of  the  case.  Upon  the 
trial  the  witness  was  •  cross-exam- 
ined in  great  detail  as  to  his  former 
testimony,  and  four  questions  were 
propounded  to  him,  which  were  read 
from  the  stenographic  report  of  the 
habeas  corpus  proceeding,  and  ob- 
jection was  interposed  to  each  of 
these  questions  and  sustained  by  the 
court.  The  proof  called  for  was  im- 
material, except  as  it  may  have 
reflected  upon  the  fairness  or  accu- 
racy of  the  memory  of  the  witness. 
But  the  subject-matter  of  the  cross- 
examination  was  immaterial.  It 
was  not  material,  under  the  circum- 
stances, whether  the  witness  was  at 
his  room  on  the  Sunday  preceding 
the  homicide,  or  whether  the  de- 
ceased came  there  and  looked  in  and 
talked  with  appellant  on  that  occa- 
sion, as  no  claim  was  made  that  the 
subject  of  the  attentions  of  the  wit- 
ness to  the  wife  of  appellant  was 
mentioned  or  discussed. 

Appellant  was  allowed  to,  and 
did,  prove  by  the  reporter  who  re- 
ported the  case  upon  the  habeas  cor- 
pus proceedings,  that  the  witness 
did  give  the  testimony  in  question 
upon  that  hearing,  except  as  to  that 
mentioned  in  the  last  question  re- 
ferred to  in  the  briefs,  and  in  that 
case  the  objection  was  properly  sus- 
tained, for  the  reason  that  the  tes- 
timony called  for  did  not  contradict 
any  testimony  given  by  the  witness 
in  the  present  trial. 

We  have,  then,  a  case  where  the 
court  has  erroneously,  we  may  as- 
sume, but  without  so  deciding,  ex- 
cluded a  question,  asked  for  the 
purpose  of  laying  a  foundation  for 
impeachment,  but  where  the  appel- 
lant has  subsequently  shown  that 
the  witness  did  previously  testify  as 
shown  by  the  question  which  was 
excluded. 

A  casual  view  of  the  reason  un- 
derlying the  rule  upon  this  subject 
will  be  sufficient  to  show  that  there 
is  no  error  here  of 
which  appellant  can  rJSed'TJ^lw 
complain.    The  rule  |*fi?i***  •* 
is  that  before  proof 
of  previous  statemente,  contrary  to 
the  present  testimony  of  the  witness. 
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may  be  shown,  the  previous  state- 
ment and  the  circumstances  under 
which  the  statement  was  made,  suffi- 
cient to  identify  the  occasion,  must 
be  called  to  the  attention  of  the  wit- 
ness. This  rule  is  statutorjr  in  this 
jurisdiction.  Code  1915,  §  2178. 
The  object  of  the  requirement  is  to 
afford  the  witness  an  opportunity  to 
deny  the  statement,  if  he  did  not 
make  it.  or  to  admit  it  if  he  did  make 
it,  and  to  make  such  explanation  o2 
the  apparent  contradiction  as  he 
may  have.  5  Chamberlayne,  Ev.  §§ 
3756,  3767 ;  2  Wigmore,  Ev.  §§  1025, 
1035 ;  5  Jones,  Ev.  §  846. 

The  protection  furnished  by  the 
rule  is  for  the  benefit  of  the  witness, 
not  for  the  parties.  And  when,  as 
in  this  case,  the  appellant  was  per- 
mitted to  show  by  the  reporter  of 
the  habeas  corpus  proceedings  the 
former  statement  by  the  witness, 
without  foundation  having  been 
laid,  it  was  the  witness,  if  anybody, 
and  not  the  appellant,  who  suffered 
injury. 

2.  In  connection  with  the  exclu- 
sion of  the  testimony  which  is  re- 
ferred to,  objection  is  made  by  ap- 
pellant to  a  remark  of  the  court. 
After  one  of  the  questions  referred 
to  had  been  asked  by  counsel  for  the 
appellant,  the  court  said,  "I  fail  to 
see  the  materiality  as  to  that,  ask- 
ing whether  Narciso  was  there." 
Thereupon  counsel  for  appellant 
stated,  "Goes  to  the  credibility  of 
the  witness."  The  question  was 
then  repeated  and  answered  by  the 
witeess.  There  is  no  merit  in  the 
contention  of  counsel  that  the  court 
undertook  to  comment  upon  the 
weight  of  the  evidence.  If  the  state- 
ment by  the  court  was  anything,  it 
was  a  statement  of  a  legal  objection 
to  the  evidence, — viz.,  lack  of  mate- 
riality. Upon  explanatio^n  by  coun- 
sel of  the  object  of  the  question,  the 

witness  was  allowed 
to  answer.  Under 
such  circumstances 
there  is  nothing  before  the  court  of 
which  the  appellant  can  complain. 

3.  Upon  rebuttal  the  state  called 
five  witnesses,  all  of  whom  were  per- 
mitted to  testify  relative  to  the  con- 


— eomnicnt   on 
evidence— 


dition  of  the  deceased  in  regard  to 
menstruation.  These  vdtnesses  had 
all  testified  in  chief,  but  they  did  not 
testify  that  the  woman  was  men- 
struating. The  witness,  Ed  Kelly, 
the  undertaker,  did  testify,  upon  the 
case  in  chief  for  the  state,  that  he 
took  the  body  to  his  undertaking 
parlors,  and  there  removed  all  of  her 
clothing,  among  which  was  a  men- 
strual pad,  which  was  much  soiled 
from  the  menstrual  flow. 

In  this  connection,  it  is  to  be  re- 
called that  the  theory  of  the  prosecu- 
tion was  that  the  woman  was  shot 
by  the  husband  before  she  ever  en- 
tered the  room.  The  theory  of  the 
defense,  however,  was,  as  before 
stated,  that  she  had  entered  the 
room,  and  was  upon  the  bed  with  a 
man  whom  the  appellant  .tried  to  kill 
by  shooting.  He  justified  his  act  un- 
der the  statute  heretofore  men- 
tioned, and  claimed  accidental  kill- 
ing of  his  wife.  The  state  justified 
the  introduction  of  evidence  that  the 
woman  was  menstruating  at  the 
time  upon  ''jhe  theorj^  that  it  'ends 
to  contradict  the  appellant,  and  to 
render  improbable  his  claim  that  the 
woman  was  on  the  bed  with  the 
man,  in  the  act  of  having  sexual  in- 
tercourse wiih  him.  In  view  of  all 
these  circum>:ances,  we  can  see  no 
error  in  the  admission  of  this 
testimony.  It  is  true  that  the  tes- 
timony would  have  been  admissible 
in  chief  as  a  part  of  the  res  gestae, 
but  at  that  time  the  fact  was  of  no 
importance,  under  the  theory  of  the 
prosecution.  It  became  material 
and  important  after  the  appellant 
had  attempted  to  justify  on  the 
grounds  stated.  No  attempt  was 
made  to  contradict  this  evidence,, 
and  no  claim  is  made  in  the  brief 
of  counsel  that  it  could  be  contra- 
dicted. The  claim  seems  to  be  sim- 
ply that,  on  account  of  the  character 
of  the  testimony,  it  was  highly  dam- 
aging to  the  appellant,  and  made  a 
profound  impression  upon  the  minds 
of  the  jurors.  This  may  be  admit- 
ted, but  we  know  of  no  rule  of  law 
which  prevents  the  production  of  a 
fact,  no  matter  how  damaging,  if 
the  same  is  competent  and  relevant. 
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Counsel  for  appellant  devoted  them- 
selves in  the  citation  of  authorities 
to  cases  and  texts  forbidding  the  in- 
troduction of  evidence  in  rebuttal 
which  has  been  improperly  sup- 
pressed when  the  case  in  chief  was 
developed  before  the  jury.  Of 
course,  in  such  cases  the  courts  will 
not  tolerate  its  introduction  in  re- 
buttal. There  is  nothing  of  this 
kind  apparent  in  this  case.  It  was 
not,  during  the  progress  of  the  case 
in  chief,  material  to  show  that  the 
woman  was  menstruating,  if,  as 
claimed  by  the  prosecution,  she  was 
shot  down  before  she  ever  entered 
the  room. 

In  this  connection  it  is  to  be  fur- 
ther noted  that  appellant  was  con- 
victed of  involuntary  manslaughter. 
This  conclusion  could  have  been 
reached  by  the  jury  only  upon  the 
theory  that  the  deceased  was  upon 
the  bed  with  the  man,  and  that  ap- 
pellant, in  attempting  to  shoot  the 
man,  snot  his  wife.  It  thus  appears 
that  the  jury  adhered  to  appellant's 
theory  of  the  transaction,  but  con- 
victed on  the  theory  that  he  did  the 
act  without  due  caution  or  circum- 
spection. Hence  the  evidence  ob- 
jected to  did  not  operate  to  inflame 
the  minds  of  the  jurors  and  cause 
them  to  depart  from  appellant's 
theory  of  the  transaction  by  convict- 
ing him  of  a  higher  degree  of  homi- 
cide. He  was  therefore  probably 
not  injured  by  the  testimony.  But 
just  what  effect  the  testimony  had, 
it  is  impossible  to  say.  It  is  clear 
that  It  did  not  cause  the  jury  to  be- 
lieve that  deceased  was  shot  outside 
of  the  door,  as  claimed  by  the  pros- 
ecution, and  that  the  jury  believed 
she  was  shot  accidentally  while  on 
the  bed  with  the  man  is  equally 
clear.  But  whether  the  evidence, 
introduced,  as  it  was,  at  the  very 
close  of  the  case,  might  have  caused 
a  conviction,  where  otherwise  an  ac- 
quittal might  have  resulted,  cannot 
be  determined,  although  there  seems 
to  be  no  logical  or  legal  reason  to  so 
conclude  under  the  circumstances. 
In  discussing  the  application  of  the 
rulci  it  will  be  assumed,  therefore, 
that  the  admission  of  the  evidence 
was  harmful  to  the  appellant. 


Theoretically,  the  rule  upon  the 
subject  of  order  of  proof  is  that  the 
pro|)onent,  or  plaintiff,  should  first 
exhaust  his  entire  proof  in  support 
of  his  allegations.  The  opponent, 
or  defendant,  should  then  be  called 
upon  to  exhaust  his  entire  proof  in 
denial  of  proponent's  case,  or  in 
support  of  his  affirmative  defense. 
Thereupon  a  proponent  may,  by 
way  of  rebuttal,  introduce  evidence 
tending  to  contradict  the  proofs  of- 
fered by  the  opponent.  And  the 
opponent  then  may  often  bring  for- 
ward, by  way  of  surrebuttal,  facts 
to  overcome  the  proofs  on  rebuttal, 
and  so  on  until  the  whole  field  of 
relevant  facts  has  been  covered.  In 
these  successive  stages  of  proof  the 
acting  party  is  confined  to  such  evi- 
dence as  will  tend  to  overcome, 
modify,  or  explain  that  of  his  ad- 
versary, adduced  in  the  next  preced- 
ing stages  of  the  proof. 

It  is  apparent,  however,  to  every- 
one who  has  had  experience  in  legal 
trials  that  in  almost  every  case  cir- 
cumstances arise  which  disturb  the 
strict  enforcement  of  the  procedural 
rule.  The  rule,  if  strictly  enforced, 
may  become  an  instrument  of  op- 
pression or  injustice  instead  of  one 
to  promote  justice,  the  development 
of  truth  and  the  due  enforcement  of 
the  law.  Hence  the  rule  has  come 
to  be  considered  a  rule  of  adminis- 
tration or  procedure  and  not  a  rule 
of  right  upon  which  a  party  may  in- 
sist. It  follows  that  someone  must 
have  the  power  to  vary  the  order 
of  proof  to  meet  the  exigencies  of 
any  given  trial,  to  the  end  that  jus- 
tice may  be  done  and  that  power  is 
vested  in  the  trial  judge.  The  prop- 
osition therefore,  as  it  is  generally 
formulated  in  the  textbooks  and 
cases  is  that  the  power  to  vary 
the  natural  order  of 

proof   rests   in   the  I;i*V""of  p^l^f. 

sound  judicial  dis- 
cretion of  the  trial  court.  In  some 
jurisdictions  this  discretion  is  held 
not  to  be  reviewable.  An  early 
New  Mexico  case  is  to  this  eflFect 
Territory  v.  O'Donnell,  4  N.  M.  196. 
210,  12  Pac.  743.  The  great  Aveight 
of  authority  however,  is  to  the  effect 
that  the  action  of  the  trial  court  is 
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reviewable  for  gross  abuse  of  dis- 
cretion in  this  regard.  Some  of  the 
later  New  Mexico  cases  assume  and 
some  announce  this  rule.  HolthofF 
V.  Freudenthal,  22  N.  M.  377,  162 
Pac.  178;  Hodges  v.  Hodges,  22  N. 
M.  192, 159  Pac.  1007 ;  State  v.  Rid- 
dle, 23  N.  M.  600,  605,  170  Pac.  62 ; 
State  V.  Rodriguez,  23  N.  M.  156, 
172,  L.R.A.1918A,  1016,  167  Pac. 
426 ;  State  v.  Cason,  23  N.  M.  77,  81, 
167  Pac.  283. 

The  question  most  frequently 
arises  in  criminal  cases  upon  the  ad- 
missibility of  evidence  for  the  state 
in  rebuttal,  as  in  the  present  case. 
The  rule  of  judicial  discretion  is 
here  applied,  as  before  stated.  A 
distinction  is  noted  in  some  cases  to 
the  effect  that  if  the  evidence  tends 
to  rebut  the  evidence  of  the  defend- 
ant, the  fact  that  it  also  incidentally 
strengthens  the  case  in  chief  for  the 
state,  or  might  have  as  properly 
been  put  in  in  chief,  is  no  ground  of 
objection  to  it.  This  would  seem  to 
be  logical  and  is  to  be  justified  upon 
the  principle  of  multiple  admissibil- 
ity. For  a  general  discussion  of  the 
proposition  of  control  over  the  order 
of  proof,  see  5  Jones,  Ev.  §  811;  1 
Chamberlayne,  Ev.  §§  369,  379;  3 
Wigmore,  Ev.  §§  1867,  1873;  Ab- 
bott, Crim.  Trial  Brief,  2d  ed.  p. 
308 ;  16  C.  J.  §  2185.  For  a  specific 
application  of  the  doctrine  to  a  case 
like  the  present,  where  there  is  a 
double  quality  to  the  rebuttal  tes- 
timony, see  Roberts  v..  State,  2 
Boyce  (Del.)  385,  79  Atl.  396,  Ann. 
Cas.  1914D,  1266,  and  extensive 
note.  In  this  note  all  the  cases  are 
collected  and  the  correctness  of  our 
position  upon  the  question  is  there 
shown. 

It  follows  that  there  was  no  error 
in  the  ruling  of  the  court,  and  the 
appellant  cannot  here  complain  of 
the  admission  of  the  evidence.     . 

4.  Appellant  complains  of  various 
matters  in  the  instructions  to  the 
jury.  His  first  proposition  is  that 
there  was  error  in  the  second  in- 
struction to  the  jury,  given  by  the 
cdiijTt.  This  instruction  related  to 
the  law  governing  murder  in  the  first 
degrefe,  Aiid  as  before  pointed  out, 
the  appellant  was  convicted  of  invol- 


untary manslaughter.  It  needs  no 
argument  or  citation  of  authority  to 
show,  that,  in  a  case  of  this  kind, 
even  assuming  that  there  was  error 
in  the  instruction  relating  to  mur- 
der, the  error  is  obviated  by  the 
fact  that  the  appel- 
lant    was     not     con-    lifn'trSctiurn^Jn  " 

victed    of    murder,  J^f^Jf  *'•**  **' 

but,  on  the  other 
hand,  was  convicted  of  involuntary 
manslaughter.  However,  reference 
may  be  had  to  2  Michie  on  Homi- 
cide, pp.  1831,  1832,  for  the  author- 
ity  on  this  proposition. 

5.  Appellant  complains  of  in^ 
struction  No.  14  because  it  was  re- 
pugnant to  instruction  No.  10,  and 
for  various  other  reasons  which  will 
appear  below. 

Instruction  No.  14,  as  given  by  the 
court,  is  as  follows:  "He  further 
instructs  you  that  if  you  believe 
from  all  this  evidence  and  beyond  a 
reasonable  doubt  that  at  the  time  of 
the  death  of  the  deceased  she  was 
the  defendant's  legal  wife,  and  that 
the  defendant  and  she  were  at  said 
time  living  together  as  man  and 
wife,  and  that  the  defendant  found 
Narciso  Montoya  [in  the  act  of  hav- 
ing carnal  knowledge  of  his  wife,  or 
found  them  together  in  such  posi- 
tion as  to  indicate  with  reasonable 
certainty  to  a  rational  mind  that 
they  had  just  then  committed  the 
act  of  sexual  intercourse,  or  were 
about  to  commit  it] ,  and  that  the  de- 
fendant in  the  heat  of  passion  then 
and  there  fired  the  fatal  shot,  in- 
tending to  kill  the  deceased,  then  the 
defendant  would  be  guilty  of  man- 
slaughter." 

Instruction  No.  10,  as  given  by 
the  court,  is  as  follows :  "If  you  be- 
lieve from  the  evidence,  beyond  a 
reasonable  doubt,  that  on  the  26th 
day  of  February,  1918,  at  the  county 
of  Lincoln  and  in  the  state  of  New 
Mexico,  or  at  any  other  time  within 
six  years  next  prior  to  the  1st  day 
of  May,  1919,  the  day  on  which  the 
indictment  was  returned  by  the 
grand  jury  in  this  case,  the  defend- 
ant, Marcelino  Carabajal,  did  shoot 
off  and  discharge  a  loaded  rifle  at 
and  towards  the  said  Lolita  Cara<' 
bajal,  thereby  inflicting  in  and  upon 
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the  body  of  the  said  Lolita  Caraba- 
jal  one  mortal  wound,  of  which  said 
mortal  wound  the  said  Lolita  Cara- 
bajal  then  and  there  died,  and  that 
such  shooting,  wounding,  and  killing 
was  unlawful  and  without  malice 
within  the  terms  of  the  definitions 
of  *unlawf  uF  and  'malice'  as  hereto- 
fore given  you,  and  that  such  shoot- 
ing, wounding,  and  killing  was  up- 
on a  sudden  quarrel  or  in  the  heat 
of  passion  (or  was  done  by  the  de- 
fendant while  in  the  commission  of 
a  lawful  act  which  might  produce 
death,  in  an  unlawful  manner,  or 
without  due  caution  and  circumspec- 
tion), and  was  without  excuse  or 
justification,  then  you  should  find 
the  defendant  guilty  of  manslaugh- 
ter." 

Appellant  excepted  to  the  four- 
teenth instruction  as  follows :  "De- 
fendant excepts  to  the  fourteenth 
instruction,  given  by  the  court, 
as  not  being  a  full  and  com- 
plete statement  of  the  law.  And 
because  same  does  not  embody  the 
element  of  the  killing  without  pre- 
meditation and  deliberation,  and 
without  malice ;  and  because  same  is 
in  conflict  with  an  instruction  pre- 
viously given  by  the  court  on  the 
subject  of  manslaughter,  and  is  re- 
pugnant thereto,  instruction  last  re- 
ferred to  being  instruction  No. 
10." 

It  is  to  be  noted  that  the  exception 
to  the  instruction  contains  several 
different  propositions.  The  first  is 
to  the  effect  that  it  is  not  a  full  and 
complete  statement  of  the  law. 
This  form  of  exception  is  of  no  avail 
for  the  reason  that  it  does  not  call 

to  the  attention  of 
the  court  the  partic- 
ulars in  which  the 
instruction  fails  to  be  a  complete 
statement  of  the  law,  so  that  the 
court  might  then  and  there  correct 
the  instruction  and  avoid  the  error. 
State  V.  Gonzales,  19  N.  M.  467, 144 
Pac.  1144;  Territory  v.  Lobato,  17 
N.  M.  666,  L.R.A.1917A,  1226,  134 
Pac.  222 ;  James  v.  Hood,  19  N.  M. 
234,  142  Pac.  162. 

6.  A  further  objection  to  the  in- 
struction is  embodied  in  the  excep- 


— exception  to 

inntrnctlon— 

■nfflelenoy. 


tion  to  the  effect  that  the  instruc- 
tion did  not  embody  tiie  element  of 
killing  without  premeditation  and 
deliberation  and  without  malice.  A 
similar  objection  to  an  instruction 
was  considered  in  Territory  v. 
Trapp,  16  N.  M.  700,  120  Pac.  702, 
and    it    was    there  .„eneiioi«i 

held   that   the   OmiS-    error  in 

sion  with  reference  •«--"-"-"• 
to  malice  in  an  instruction  did  not 
injure  the  defendant.  It  was  there 
pointed  out  that  the  omission  of  all 
reference  to  whether  the  killing  was 
without  malice  did  not  require  less 
of  the  jury  to  convict  than  the  law 
required,  and,  on  the  whole,  such  an 
omission  was  beneficial  to  the  de- 
fendant and  the  inaccuracy  in  the 
instruction  was  not  available  as  er- 
ror. We  are  satisfied  with  the  hold- 
ing in  that  case,  and  it  is  control- 
ling in  this  upon  this  point. 

7.  The  last  proposition  in  the  ex- 
ception is  to  the  effect  that  in- 
struction 14  is  in  conflict  with  and 
repugnant  to  instruction  10,  hereto- 
fore quoted.  Assuming  that  the  ex- 
ception would  be  suflScient  to  direct 
the  Courtis  attention  to  any  specific 
conflict  between  the  two  instruc- 
tions, which  is  very  doubtful,  we 
fail  to  appreciate 
wherein  any  such  SoiSliSSiStr 
repugnancy  exists. 
Instruction  No.  10  applies  the  law 
generally  to  the  indictment  and  the 
facts  in  the  case.  Instruction  No. 
14  was  intended  to  apply  the  law  to 
the  specific  circumstances  shown  in 
evidence,  and  in  no  particular  de- 
parts from  instruction  No.  10,  ex- 
cept in  its  omission  of  reference  to 
the  absence  of  malice.  Instruction 
No.  10  is  a  general  statement,  under 
the  indictment  and  the  fact«< 
charged  therein,  of  the  law  of  man- 
slaughter, both  voluntary  and  in- 
voluntary ;  instructiori  No.  14  is  an 
application  by  the  court  of  these 
general  statements  of  the  law  to  the 
specific  facts  shown  in  evidence.  In 
the  latter  instruction  the  omission 
of  reference  to  the  presence  or  ab- 
sence of  malice  is,  as  before  seen, 
an  omission  in  the  appellant's  favor, 
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of  which  he  cannot  complain  in  this 
court. 

8.  Appellant  complains  of  the  re- 
fusal of  the  court  to  give  his  re- 
quested instruction  No.  8,  as  fol- 
lows: "You  are  further  instructed 
that  it  is  your  province  to  determine 
from  the  evidence  whether  or  not 
the  fatal  shot  was  fired  in  the  heat 
of  passion,  and  as  to  whether  or  not 
it  was  fired  upon  sudden  and  suffi- 
cient provocation,  and  if  you  so 
believe,  and  further  believe  from 
the  evidence  that  the  killinsr  of  the 
deceased  was  the  result  of  accident 
and  misfortune,  without  intent  up- 
on the  part  of  the  defendant  to  take 
the  life  of  the  deceased,  but  in  a 
justifiable  attempt  to  slay  the  wit- 
ness Montoya,  as  heretofore  ex- 
plained in  these  instructions,  then 
you  should  acquit  the  defendant." 

There  was  no  error  in  this  be- 
cause the  subject  was  fully  covered 
by  the  court's  instructions  Nos.  15, 
16,  and  17,  the  latter  being  the  de- 
fendant's requested  instruction  No. 
10.  It  is  a  familiar  rule  in  this  ju- 
risdiction that  courts  are  not  bound 
to  give  instructions  which,  even  if 
correct,  are  merely  cumulative,  and 
state  in  another  form  a  proposition 
of  law  already  given  to  the  jury. 

State  V.  Belisle,  22 
N.  M.  285,  161  Pac. 
168;  State  v.  Dick- 
ens, 23  N.  M.  26,  165  Pac.  850; 
State  V.  Rodriguez,  23  N.  M.  156, 
L.R.A.1918A,  1016,  167  Pac.  426. 

9.  Appellant  contends  that  the 
co.urt  erred  in  refusing  to  give  his 
requested  instruction  No.  9,  as  fol- 
lows: "You  are  further  instructed 
that  if  you  find  from  the  evidence 
that  the  situation  as  testified  to  by 
the  defendant  existed  at  the  time 
the  fatal  shot  was  fired,  and  was 
such  as  to  justify  a  reasonable  and 
prudent  man  in  believing  that  the 
witness,  Narciso  Montoya,  was  then 
and  there  in  the  act  of  having  car- 
nal knowledge  of  defendant's  wife, 
with  whom  defendant  was  then  liv- 
ing^ and  that  defendant,  as  a  rea- 
sonable and  prudent  man,  so  be- 
lieved when  he  acted,  and  when  the 

fatal  shot  was  fired,,  the  defendant 
17  A.L.R.— 70. 


— cnninlmt  1  ve 
inntraetionn. 


intended  to  take  the  life  of  the  wit- 
ness Narciso  Montoya,  and  did  not 
intend  to  slay  the  deceased,  then  it 
will  be  your  duty  to  return  a  verdict 
of  not  guilty." 

The  subject-matter  of  this  re- 
quested instruction  was  fully  cov- 
ered by  the  court's  instructions  Nos. 

13  and  15,  with  the  same  disposition 
as  was  made  of  the  8th  requested 
instruction. 

10.  Appellant  complains  of  the 
refusal  of  the  court  to  give  his  re- 
quested instruction  No.  15,  as  fol- 
lows :  "The  court  instructs  the  jury 
that  if  the  evidence  is  reasonably 
consistent  with  the  defendant's  in* 
nocence  he  should  be  promptly  ac- 
quitted." 

This  instruction  was  erroneous, 
in  that  it  directed  the  jury  in  cer- 
tain contingencies  to  "promptly  ac- 
quit" the  defendant.  The  court  ia 
not  authorized  to  direct  the  jury  to 
do  anything  which  it  is  their  duty 
to  do,  otherwise  than  upon  due  and 
careful  consideration.  Even  if  the 
instruction,  as  tendered,  was  not 
open  to  the  above  objection,  the  ap- 
pellant cannot  complain  of  the 
court's  refusal  to  give  the  same. 
Upon  this  subject  appellant  made 
two  requests  for  instructions,  Nos. 

14  and  15,  and  No.  14  was  given  by 
the  court  in  such  form  as  to  fully 
cover  the  proposition  contended  for ; 
namely,  that  where  a  man's  conduct 
may  as  consistently,  from  the  evi- 
dence, be  referred  to  one  of  the  two 
motives,  one  criminal  and  the  other 
innocent,  it  is  the  duty  of  the  jury 
to  presume  that  such  conduct  is  ac- 
tuated by  the  innocent  motive,  and 
not  the  criminal.  The  last  clausa  of 
this  tendered  instruction  was  prop- 
erly stricken  out  by  the  court.  It 
was :  "In  which  event  it  will  be  the 
duty  of  the  jury  to  acquit  the  de- 
fendant." 

It  is  readily  seen  that  such  a 
statement  in  such  an  instruction 
was  highly  improper,  and  its  tend- 
ency was  to  confuse  rather  than 
clarify  the  subject  in  the  minds  of 
the  jurors.  It  follows  that  the  ap- 
pellant is  not  in  a  position  to  com- 
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plain  here  of  the  refusal  to  give  the 
instruction. 

11.  Appellant  complains  of  the 
refusal  of  the  court  to  give  his  re- 
quested instruction  No.  17,  as  fol- 
lows: "You  are  further  instructed 
that  before  you  can  convict  the  de- 
fendant, each  of  you  must  be  satis- 
fied to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  not  only  that 
proof  is  consistent  with  the  defend- 
ant's guilt,  but  that  it  is  wholly  in- 
consistent with  every  other  rational 
conclusion;  and,  unleiss  each  of  you 
is  so  convinced  by  the  evidence  of 
the  defendant's  guilt  that  you  would 
each  venture  to  act  upon  that  deci- 
sion in  matters  of  the  highest  con- 
cern and  importance,  to  your  own 
interest,  then  you  must  find  the  de- 
fendant not  guilty." 

The  subject-matter  of  this  in- 
struction was  fully  covered  by  the 
court's  instructions  Nos.  23  and  25, 
and  the  appellant  cannot,  therefore, 
make  any  complaint  here. 

12.  Appellant  complains  of  the 
giving  by  the  court  of  its  instruc- 
tion No.  24,  the  same  being  in  part 
as  follows:  "You  are  instructed 
that  the  credit  of  a  witness  may  be 
impeached  by  showing  that  he  or 
she  has  made  statements,  either  in 
or  out  of  court,  contradictory  to 
and  inconsistent  with  his  or  her  tes- 
timony on  the  trial,  concerning  mat- 
ters material  or  relevant  to  the  is- 
sue." 

The  exception  in  the  court  below 
to  this  instruction  was  to  the  effect, 
there  being  no  impeachment  in  the 
case  except  by  showing  that  wit- 
nesses for  the  prosecution  had  pre- 
viously testified  under  oath  in  the 
habeas  corpus  proceeding,  that  the 
instruction  should  embody  the 
words  "under  oath,"  and  that  the 
instruction,  as  given,  which  would 
include  the  impeachment  upon 
statements  made,  not  under  oath, 
was  inapplicable  to  the  facts  before 
the  court.  It  is  to  be  observed  that 
the  language  used  in  the  instruction 
is,  "statements  either  in  or  out"  of 
court.  It  is  certainly  a  matter  of 
common  knowledge,  of  which  the 
jury  must  necessarily  be /informed, 


that  statements  of  witnesses  "in 
court"  are  necessarily  under  oatti. 
The  addition  of  the  words  "under 
oath"  would  add  nothing  to  the 
instruction,  and  conveys  to  the  jury 
no  additional  meaning.  The  appel- 
lant, therefore,  is  in  no  position  to 

complain       of       this   _.«„.elenttlle 

instruction,  because,  form  ©r  instme. 
at  most,  it  merely  "«»-*^«^«*- 
lacked  scientific  form,  while  in  sub- 
stance it  covers  the  matter  as  fully 
and  as  intelligently  as  if  the  words 
had  been  inserted. 

The  other  portion  of  the  excep- 
tion, to  the  effect  that  the  instruc- 
tion, as  given,  was  not  directly 
applicable  to  the  situation  as  pre- 
sented upon  the  trial,  is  of  no  avail 
to  the  appellant.  It  is  true  that  no 
witness  was  impeached  by  contra- 
diction of  statements  made  by  him, 
not  under  oath.  The  instruction, 
therefore,  while  not  strictly  applica- 
ble to  the  facts,  must  necessarily 
have  been  entirely  harmless  to  the 
appellant. 

13.  As  before  pointed  out,  the  de- 
fendant was  convicted  of  involun- 
tary manslaughter.  There  was  add- 
ed to  the  verdict  the  following  lan- 
guage: **We  respectfully  beg  the 
mercy  of  the  court."  This  recom- 
mendation was  authorized  by  § 
4447,  Code  1915,  which  is  as  fol- 
lows: "In  the  trial  of  the  criminal 
cases,  punishment  within  the  limits 
prescribed  by  law  shall  be  assessed 
by  the  court  in  its  discretion;  but 
juries  may,  in  their  discretion,  up- 
on return  of  a  verdict  of  guilty  in 
any  criminal  case,  recommend  de- 
fendant to  the  clemency  of  the 
court,  and  any  such  recommendation 
shall  receive  due  consideration  by 
the  court." 

The  penalty  for  manslaughter 
is  provided  by  §  1461,  Code  1915, 
and  is  imprisonment  in  the  state 
penitentiary  for  a  period  of  time  not 
less  than  one  year  nor  more  than 
ten  years.  The  court,  after  receiv- 
ing this  verdict,  sentenced  the  ap- 
pellant to  confinement  in  the  peni- 
tentiary at  hard  labor  for  a  period 
of  not  less  than  nine  years  nor  more 
than  ten  years. .  Judge  Mechem  evi- 
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dently  believed  that  the  woman  was 
intentionally  shot  outside  the  house 
at  the  door,  in  the  heat  of  ^passion. 
Therefore,  after  considering  the  ju- 
ry's recommendation  to  clemency, 
as  we  must  assume,  he  declined  to 
follow  the  recommendation. 

The  appellant  argues  that  the 
statute,  above  quoted,  gives  to  the 
defendant  in  a  criminal  case  a  sub- 
stantial, legal  right  which  the  trial 
court  may  not  ignore.  In  other 
words,  appellant  would  have  the 
court  hold  that  the  statute  requires 
the  court,  upon  such  recommenda- 
tion from  the  jury,  to  make  some 
substantial  concession  to  the  defend- 
ant by  way  of  moderation  in  the 
sentence.  Just  what  measure 
should  be  applied  in  such  cases  is 
not  suggested  by  counsel,  if,  indeed, 
any  rule  could  be  formulated  upon 
such  subject. 

The  question  is  whether  the  leg- 
islature, when  it  enacted  the  stat- 
ute referred  to,  intended  that  the 
jury's  recommendation  should  be 
binding  upon  the  court,  or  whether 
it  should  be  merely  advisory  to  the 
court,  for  the  purpose  of  moving  his 
discretion  by  laying  before  him  the 
opinion  of  the  twelve  jurors  that 
the  defendant  should  be  leniently 
dealt  with. 

We  have  examined  all  of  the  com- 
paratively few  cases  from  the  other 
jurisdictions,  but  find  them  of  no 
value,  as  the  statutes  upon  which 
they  are  based  are  entirely  different 
from  ours  in  their  provisions.  The 
cases  are  collected  in  16  C.  J.  § 
2601,  and  in  a  note  to  State  v.  Ara- 
ta,  21  Ann.  Cas.  242. 

In  determining  the  proper  inter- 
pretation of  this  statute,  reference 
to  previous  legislation  on  the  subject 
may  be  helpful.  Previous  to  1891 
the  juries  assessed  the  punishment 
in  criminal  cases,  except  when  oth- 
erwise specially  provided  by  statute. 
This  practice  originated  in  the 
Kearney  Code,  and  was  carried  for- 
ward into  the  Compilations  of  1865 
(chap.  57,  §  22)  and  1884  (§  2468) 
in  the  following  form:  "All  issues 
of  fact,  in  a  criminal  case,  shall  be 
tried  by  a  jury,  who  shall  assess  the 


punishment  in  their  verdict,  and  the 
court  shall  render  a  judgment  ac- 
cordingly.'* 

In  1891  the  legislature  departed 
from  the  former  system,  and  by  § 
10  of  chapter  80  of  the  Laws  of  1891 
enacted  §  4447,  Code  1915,  above 
quoted.  It  thus  appears  that  the 
legislature,  in  its  wisdom,  adopted 
an  entirely  new  system,  intrusting 
to  district  judges  the  power  to  im- 
pose sentence  upon  criminal  defend- 
ants, within  certain  prescribed 
statutory  limits.  The  legislature, 
by  the  language  used,  however,  did 
not  see  fit,  evidently,  to  strip  the 
juries  absolutely  of  all  power  and 
control  over  the  sentence  of  defend- 
ant convicted  of  crime.  It  reserved 
to  the  juries  still  a  certain  measure 
of  power  in  this  regard,  and  the 
question  is  to  determine  just  what 
the  nature  and  extent  of  that  power 
is  from  the  language  used.  It  is 
evident  that  the  legislature  did  not 
intend  to  leave  with  the  juries  an 
absolute  power  to  control  the  discre- 
tion of  the  court  in  fixing  sentences. 
Had  it  so  intended  it  would  have 
used  language  to  the  effect  that,  in 
case  of  a  recommendation  to  clemen- 
cy, certain  definite  consequences 
should  flow  therefrom.  Nothing  of 
the  kind  appears  in  the  statute.  On 
the  other  hand,  it  appears  that  the 
legislature,  taking  into  considera- 
tion the  previous  history  of  the 
state,  during  which  the  juries  had 
been  the  sole  judges  of  the  amount 
of  punishment  to  be  inflicted, 
deemed  it  expedient  and  proper  that 
they  might  still  advise  the  court  as 
to  their  opinion,  in  a  general  way, 
upon  the  subject  of  the  sentence  of 
the  prisoner.  The  statute  did  not 
authorize  the  jury  to  suggest  any 
particular  term  of  sentence,  but 
merely  authorized  the  jury  to  lay 
before     the     court  „o™,cid«ifect 

the     fact    that    they   ©r    recommenda- 

thought  clemency  "^"^  '^  ■"^'^''• 
might  properly  be  shown.  The  final 
discretion  and  determination  as  to 
what  the  sentence  should  be  was  left 
undisturbed  with  the  court.  No 
other  conclusion  can  be  reached 
from  the  words  used  in  the  statute. 
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Nor  can  any  other  workable  inter- 
pretation be  arrived  at.  If  the  dis- 
cretion to  determine  the  sentence 
rests  with  the  court,  ks  it  evidently 
does,  who  shall  say  whether  the 
court  yielded  enough  to  satisfy  the 
suggestion  of  the  jury  in  the  recom- 
mendation to  mercy?  Endless  con- 
troversy would  arise  in  each  case  if 
the  discretion  of  the  trial  judge  is 
to  be  subjected  to  review  by  this 
court.  When  the  district  judge,  sit- 
ting as  he  does  and  hearing  the  evi- 
dence, exercises  his  best  judgment 
and  discretion  as  to  a  suitable  sen- 
tence, after  having  noted  and  given 
due  consideration  to  the  opinion  of 
the  trial  jury  expressed  in  their 
verdict  the  defendant  has  received 
all  that  he  is  entitled  to  under  this 
statute. 

We  therefore  hold  that  the  provi- 
sion of  the  statute  authorizing  a 
recommendation  of  clemency  by  the 
jury  is  merely  for  the  purpose  of 
allowing  the  jury  to  give  the  trial 
judge  the  benefit  of  their  op-nlon  as 


to  whether  clemency  should  be  ex- 
tended and  is  not  intended  to  in  any 
manner  tontrol  the  ultimate  discre- 
tion of  the  trial  judge  in  fixing  the 
sentence. 

It  follows  from  all  the  foregoing 
that  there  is  no  error  in  the  judg- 
ment of  the  District  /Uourt,  and  that 
it  should  be  afiirmed ;  and  it  is  so 
ordered. 

Roberts  and  Raynolds,  JJ.,  con- 
cur. 

Petition  for  rehearing  denied. 

Writ  of  error  dismissed  by  the 
Supreme  Court  of  the  United 
States. 


MOTE. 

The  recommendation  of  mercy  ii 
criminal  cases  is  treated  in  the  anno- 
tation following  Howell  v.  State, 
post,  1117.  As  to  the  effect  of  the 
recommendation,  see  subds.  II.  e;  III. 
d.  2;  IV.  c. 


D>JK  HOWELL,  PlflF.  in  Err., 

V. 

STATE  OF  OHIO. 

OJiiq  Supreme  Court '^  Hay  3,  1921, 

(—  Ohio  St.  — ,  131  N.  E.  706.) 

Homicide  —  recommendation  to  mercy  —  discretion. 

J.  Section  12,400,  General  Code,  giving  the  jury  discretion  to  recom- 
iMi.na  mercy  in  cases  of  conviction  of  first-degree  murder,  confers  an  abso- 
lute discretion  which  should  not  be  influenced  by  the  court.  However,  this 
discretion  should  be  exercised  in  view  of  all  the  facts  and  circumstances 
disclosed  by  the  evidence. 

[See  note  on  this  question  beginning  on  page  1117.] 


—  how  question  determined. 

2.  Under  his  oath  in  the  trial  of 
capital  offenses,  the  juror  is  required 
to  make  true  deliverance  between  the 
state  and  the  accused.  This  requires 
not  only  his  determination  whetiier 
the  accused  is  guilty  of  first-degree 
murder,  but  whether  a  recommenda- 
tion of  mercy  should  be  made.  Both 
questions  should  be  determined  from 

Headnotes  by  the  Court. 


the  knowledge  the  juror  acquires  as 
a  juror,  and  from  the  facts  and  cir- 
cumstances developed  or  undeveloped 
by  the  evidence. 

Appeal    —    instmctions    —   reconi* 

mendation  to  mercy. 

3.  In  such  a  case  it  is  not  error  for 
the  court,  in  its  charge,  to  say  to  tke 
jury  that  it  was  their  duty  'to  eoB- 
sider  and  determine  whether  iv  mrt,. 


HOWELL  V.  STATE.. 

(—  Ohio  at.  — ,  ISl  N.  E.  706.) 
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in  view  of  all  the  circumstances  and 
facts  leading  up  to  and  attending  the 
alleged  homicide  as  disclosed  by  the 
evidence/'  they  should  or  should  not 
make  such  recommendation. 


—  argument  of  counseL 

4.  In  such  a  case,  it  is  not  error  for 
the  trial  court  to  permit  counsel  for 
the  state  to  argue  that  a  recommenda- 
tion for  mercy  should  be  withheld. 


(Robinson  and  Wanamaker,  JJ.,  dissent.) 


Error  to  the  Court  of  Appeals  for  Stark  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Conmion  Pleas,  convicting  defendant 
of  murder  in  the  first  degree.    Affirmed. 


Statement  by  Jones,  J.: 
Plaintiff  in  error,  Dick  Howell, 
was  indicted  and  convicted  of  mur- 
der in  the  first  degree,  without 
recommendation  of  mercy.  The  in- 
dictment charged  premeditated 
murder.  On  the  trial  the  defendant 
offered  evidence  claiming  an  acci- 
dental killing.  The  judgment  pro- 
nouncing sentence  upon  the  accused 
was  affirmed  by*  the  court  of  appeals, 
whereupon  error  was  prosecuted  to 
this  court. 

The  principal  errors  claimed  are 
that  the  trial  court  unduly  invaded 
the  province  of  the  jury  in  its  gen- 
eral charge  upon  the  question  of 
recommendation  of  mercy,  and  that 
it  also  erred  in  permitting  the  pros- 
ecuting attorney  to  argue  that  mer- 
cy should   be   withheld    from   the 
accused.     In  regard  to  the  recom- 
mendation of  mercy  the  trial  court 
charged  the  jury  as  follows:    "The 
statute  in  force  at  the  present  time 
authorizes'  a  jury,  if  they  find  an 
accused  guilty  of  murder  in  the  first 
degree,   to   recommend   mercy;   in 
which  event,  if  such  recommenda- 
tion is  made  by  a  jury,  the  sentence 
shall  be  imprisonment  in  the  peni- 
tentiary during  life;  not  to  be  rec- 
ommended for  pardon  by  the  board 
of  pardons,  and  not  to  be  paroled  by 
the  board  of  managers  of  the  peni- 
tentiary except  upon  proof  of  inno- 
cence beyond   a  reasonable  doubt. 
To  this  extent,  therefore,  the  jury 
have  the  power  to  fix  the  penalty  in- 
cident to  a  verdict  of  murder  in  the 
first  degree.    It  is  your  duty,  there- 
fore, in  the  event  you  find  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indict- 
ment,  to   consider   and    determine 
whether  or  not,  in  view  of  all  the 


circumstances  and  facts  leading  up 
to  and  attending  the  alleged  homi- 
cide as  disclosed  by  the  evidence, 
you  should  or  should  not  make  such 
recommendation." 

Five  forms  of  verdict  were  sub- 
mitted to  the  jury,  one  of  which  in- 
cluded a  verdict  finding  the  defend- 
ant guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indict- 
ment, with  the  addition  of  the 
words,  "and  the  jury  recommends 
mercy."  It  is  also  urged  that  the 
trial  court  committed  error  in  per- 
mitting the  prosecuting  attorney, 
over  the  objections  of  the  defend- 
ant, to  argue  that  the  facts  disclosed 
by  the  evidence  did  not  justify  the 
recommendation  of  mercy  by  the 
jury,  and  that  such  should  be  with- 
held from  the  accused.  Other  er- 
rors were  presented  in  this  case,  but 
the  two  alleged  errors  referred  to 
are  the  ones  which  procured  the  ad- 
mission of  the  case  to  this  court  for 
review,  and  the  only  ones  which  the 
court  thinks  necessary  to  be  re- 
viewed. 

Messrs.  Frank  N.  Sweitzer  and  J. 
H.  Robertson,  for  plaintiff  in  error : 

Defendant  did  not  have  the  fair  and 
impartial  trial  guaranteed  persons, 
whether  guilty  or  innocent,  by  our 
constitutions  and  laws. 

Burns  v.  Strfte,  75  Ohio  St.  407,  79 
N.  E.  929. 

The  trial  judge,  in  his  charge,  in- 
vaded the  unrestricted  discretion  of 
the  jury  to  recommend  or  withhold 
mercy,  directing  them  upon  what  to 
base  their  conclusion,  and  giving 
them  incorrect  principles  of  law, 
thereby  usurping  their  statutory 
function. 

State  v.  Ellis,  98  Ohio  St.  28,  120  N. 
E.  218 ;  State  v.  Thome,  39  Utah,  220, 
117  Pac.  58;  Shelton  v.  State,  65  Ohio 
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L.  J.  282;  Whart.  Homicide,  3d  ed.  § 
660;  People  v.  Kamaunu,  110  Cal.  612, 
42  Pac.  1090;  Newton  v.  State,  21  Fla. 
101;  Garner  v.  State,  28  Fla.  113,  29 
Am.  St.  Rep.  232,  9  So.  847;  Johnson 
V.  State,  58  Ga.  491;  Hill  v.  State,  72 
Ga.  132;  Inman  v.  State,  72  Ga.  269; 
State  V.  Shields,  11  La.  Ann.  396; 
yickers  v.  United  States,  1  Okla.  Grim. 
Rep.  452,  98  Pac.  467;  Spain  v.  State, 
59  Miss.  19;  Winston  v.  United  States, 
172  U.  S.  303,  43  L.  ed.  456,  19  Sup.  Ct. 
Rep.  212;  Smith  v.  United  States,  172 
U.  S.  313,  43  L.  ed.  460,  19  Sup.  Ct. 
Rep.  212;  State  v.  Melvin,  11  La.  Ann. 
535;  Walton  v.  State,  57  Miss.  533; 
Cyrus  V.  State,  102  Ga.  616,  29  S.  E. 
917;  State  v.  Peltier,  21  N.  D.  188,  129 
N.  W.  451;  People  v.  Bawden,  90  Cal. 
195,  27  Pac.  204;  People  v.  Leary,  105 
Cal.  486,  39  Pac.  24;  People  v.  Ross, 
134  Cal.  256.  66  Pac.  229;  United 
States  V.  Williams,  103  Fed.  938. 

The  prosecuting  attorney  for  the 
state  may  not  argue  to  the  jury  in 
favor  of  withholding  a  mercy  recom- 
mendation. 

State  V.  Ellis,  98  Ohio  St.  32,  120  N. 
E.  218 ;  Shelton  v.  State,  65  Ohio  L.  J. 
278. 

Messrs.  Walter  S.  Ru£f  and  C  B. 
McClintock  for  the  State. 

Jones,  J.,  delivered  the  opinion  of 
the  court: 

In  respect  to  the  right  of  the  jury- 
to  recommend  mercy,  the  trial  court 
charged  them  that  it  was  their  du- 
ty, in  the  event  they  found  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indict- 
ment, "to  consider  and  determine 
whether  or  not,  in  view  of  all  the 
circumstances  and  facts  leading  up 
to  and  attending  the  alleged  homi- 
cide as  disclosed  by  the  evidence, 
you  [they]  should  or  should  not 
make  such  recommendation." 

The  Ohio  statute,  touching  upon 
that  subject,  is  as  follows:  "Sec. 
12,400.  Whoever,  purposely,  and 
either  of  deliberate  and  premeditat- 
ed malice,  or  by  means  of  poison,  or 
in  perpetrating  or  attempting  to 
perpetrate  rape,  arson,  robbery  or 
burglary,  kills  another  is  guilty  of 
murder  in  the  first  degree  and  shall 
be  punished  by  death  unless  the  jury 
trying  the  accused  recommend  mer- 
cy, in  which  case  the  punishment 


shall  be  imprisonment  in  the  peni> 
tentiary  during  life." 

It  is  now  urged  that  the  trial 
court  erred  in  limiting  the  jury's 
discretion  to  recommend  mercy  to 
"the  circumstances  and  facts  leading 
up  to  and  attending  the  alleged  hom- 
icide as  disclosed  by  the  evidence.'^ 
And  the  claim  is  made  that  by  the 
foregoing  statute  this  discretion  is 
unlimited  and  unrestricted ;  that  it 
is  committed  to  the  jury  as  a  gift, 
and  may  be  exercised  irrespective 
of  what  the  testimony  may  disclose; 
that,  while  the  jury  may  consider 
the  evidence,  in  the  exeixise  of  this 
discretion,  they  are  not  required  to 
do  so,  but  may  disregard  the  evi- 
dence entirely,  if  they  see  fit,  in 
withholding  or  making  the  recom- 
mendation for  mercy. 

On  the  other  han4,  it  is  claimed 
by  the  state  that  while  tiie  discre- 
tion of  the  jury  may  be  unrestricted 
and  absolute,  it  must  be  exercised 
only  in  view  of  the  evidence,  and 
must  be  confined  to  the  facts  and 
circumstances  produced  or  lacking 
in  the  trial  of  the  case.  When  the 
jury  is  impaneled  and  sworn,  it  is 
presumed  that  the  panel  is  composed 
of  impartial  jurors.  For  the  pur- 
pose of  the  trial  the  juror  is  pre- 
sumed to  obtain  his  knowledge  en- 
tirely from  the  facts  and  circum- 
stances related  or  observed  on  the 
trial  of  the  cause.  The  juror  is  not 
presumed  to,  and  should  not,  exer- 
cise his  convictions  upon  anything 
that  he  haf>  heard  outside  of  the 
case,  but  should  confine  himself  en- 
tirely to  the  evidence,  or  lack  of  evi- 
dence, as  the  case  may  be,  in  ren- 
dering his  verdict.  His  oath  re- 
quires him  to  "well  and  truly  try, 
and  true  deliverance  make,  between 
the  state  of  Ohio  and  the  prisoner  at 
the  bar."  Under  this  criminal  sec- 
tion of  the  Code  (§  13,656)  he  is  re- 
quired to  make  true  deliverance  be- 
tween the  state  of  Ohio  and  the 
prisoner  at  the  bar  Homicide-i.ow 

m        two        respects.    qae«tIon  deter- 
First,  he  is  required  "*"**• 
to  determine  by  his  verdict  whether 
the  accused  is  guilty  of  murder  in 
the  first  degree ;  and,  second,  if  so, 


HOWELL 

(—  Ohio  St.  — 

whether  he  shall  escape  the  punish- 
ment of  death  by  a  recommendation 
of  mercy.     These  two  vital  ques- 
tions are  submitted  for  the  juror's 
determination;  and  how  is  it  pos- 
sible for  him  to  make  true  deliver- 
ance, as  required  by  his  oath,  ex- 
cept from  the  case  that  may  be  pre- 
sented   to    him    upon    trial?    The 
juror  is  supposed  to  exercise  the 
knowledge  that  he  obtains  as  a  ju- 
ror.   If  the  contention  of  the  plain- 
tiff in  error  is  sound,  the  jury  may 
ignore  the  evidence  in  its  entirety, 
and  confine  themselves  to  what  they 
may  have  heard  outside  of  the  case, 
from  hearsay  or  from  newspaper 
reports,  or  permit  themselves  to  be 
governed  by  some  whim  or  caprice. 
The  contention  of  counsel  for  the 
accused  would  permit  each  member 
of  the  panel  to  qualify  the  sentence, 
otherwise  placed  upon  the  accused, 
not  by  what  he  may  have  heard  up- 
on the  trial,  but  by  reason  of  a  con- 
scientious scruple  against  inflicting 
the  death  penalty.    This  could  not 
have  been  the  purpose  of  the  legis- 
lature,  because   §   13,653,   General 
Code,  provides  tiiat  the  following 
shall  be  a  sufficient  cause  for  chal- 
lenge to  a  person  called  as  a  juror 
on  an  indictment:    "Third.    In  in- 
dictments for  a  capital  offense,  that 
his    opinions    preclude    him    from 
finding  the  accused  guilty  of  an  of- 
fense punishable  with  death." 

It  is  submitted,  further,  that,  if 
the  argument  of  counsel  for  plain- 
tiff in  error  is  sound,  defendant 
could  ask  the  court  to  instruct  the 
'  jury,-  as  a  matter  of  law,  that  they 
had  a  right  to  qualify  their  verdict 
by  recommending  mercy,  "no  mat- 
ter what  the  evidence  may  be." 
This  form  of  instruction  was  asked 
for  and  declined  by  the  trial  court 
in  the  case  of  Winston  v.  United 
States,  172  U.  S.  303,  43  L.  ed.  456, 
19  Sup.  Ct.  Rep.  212, — a  case  to 
which  we  shall  later  allude. 

The  question  here  presented  has 
been  discussed  and  decided  in  many 
jurisdictions  which  have  a  statute 
very  similar  to  ours,  permitting  the 
jury  to  qualify  their  verdict  in  cap- 
ital cases  by  a  recommendation  of 
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mercy.  We  shall  now  refer  to  a  few 
of  those  cases,  including  some  of 
those  cited  by  the  plaintiff  in  error. 

In  Inman  v.  State,  72  Ga.  269, 
where  a  similar  statute  was  in- 
volved, the  trial  court  instructed  the 
jury  as  follows:  "If  you  find  him 
guilty,  and  the  case  be  one  in  which 
you  think  you  are  justified  in  doing 
so,  the  facts  and  circumstances  jus- 
tify you  in  doing  so,  you  can  say  in 
your  verdict  that  'we  recommend 
that  he  be  imprisoned  in  the  peni- 
tentiary for  life.'" 

This  instruction  was  affirmed  by 
the  supreme  court  of  Georgia. 
.  Again,  in  the  case  of  State  v. 
Melvin,  11  La.  Ann.  535,  wherein  a 
similar  statute  was  involved,  it  ap- 
pears that  the  instruction  of  the 
trial  court  went  very  far  in  limiting 
the  discretion  of  the  jury,  by  sug- 
gestions that  they  should  not  exer- 
cise the  pardoning  power.  For  that 
reason  the  supreme  court  of  Lou- 
isiana  reversed  the  case,  but  held: 
"The  qualification  of  the  verdict  in 
capital  cases  should  be  left  where 
the  law  has  left  it,  to  the  sound  dis- 
cretion of  the  jury,  upon  the  facts 
of  the  case,  guided  by  a  sense  of 
their  solemn  responsibility, — ^which 
is,  to  do  their  whole  duty  to  the  state 
as  well  as  to  the  accused." 

The  Louisiana  case  was  cited  by 
the  United  States  Supreme  Court  in 
Winston  v.  United  States,  supra. 
In  Cyrus  v.  State,  102  Ga.  616,  29 
S.  E.  917,  the  trial  court,  after  say- 
ing to  the  jury  that  their  discretion 
to  recommend  was  not  limited  or 
circumscribed,  added  the  following 
instruction:  "If  you  think  this  is 
a  case  in  which  you  would  be  jus- 
tified in  recommending  a  life  im- 
prisonment in  the  event  of  your 
finding  the  defendant  guilty,  you 
have  a  right  to  make  such  recom- 
mendation,- as  it  is  for  you  to  say, 
in  the  event  of  your  finding  the  de- 
fendant guilty,  whether  the  facts 
and  circumstances  in  this  case  war- 
rant you  in  making  such  recom- 
mendation." 

While  the  supreme  court  of 
Georgia  criticized  the  words  "jus- 
tified" and  "warrant,"  the  instruc- 


1112 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


tion  was  nevertheless  approved,  and 
the  conviction  affirmed.  This  case 
is  also  cited  by  Justice  Gray  in  Win- 
ston V.  United  States,  supra. 

Under  a  similar  statute  in  People 
V.  Bawden,  90  Cal.  195,  27  Pac.  204, 
the  court  instructed  the  jury,  sub- 
stantially, that  if  they  found  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  and  also  found  some  exten- 
uating fact  or  circumstance,  it  wsls 
within  their  discretion  to  relieve 
him  from  the  extreme  penalty  of 
death  by  fixing  the  punishment  at 
imprisonment  for  life;  but  that  if 
the  evidence  did  not  show  such  ex- 
tenuating circumstance,  then  they 
should  allow  the  death  penalty  to  be 
iipposed.  It  will  be  seen  that  this 
instruction  confines  the  right  of  the 
jury  to  qualify  their  verdict  to  the 
one  fact,  that  extenuating  circum- 
stances were  or  were  not  shown  by 
the  evidence.  In  that  case  the  su- 
preme court  of  California  did  say 
that  if  the  question  there  presented 
were  a  new  one,  it  might  hesitate  to 
affirm  the  conviction.  However,  the 
instruction  named  was  approved. 
That  case  was  also  referred  to  by 
Justice  Gray  in  Winston  v.  United 
States,  supra. 

The  foregoing  cases  are  here  cited 
chiefly  because  the  plaintiff  in  error 
relies,  for  reversal,  upon  the  case  of 
Winston  v.  United  States,  supra. 
In  that  case  there  were  three  indict- 
ments for  murder  under  considera- 
tion. There,  an  act  of  Congress 
provided  that  in  a  case  where  the 
accused  was  found  guilty  of  the 
crime  of  murder  or  rape,  the  jury 
might  qualify  their  verdict  by  add- 
ing thereto  "without  capital  punish- 
ment;" and  that  whenever  the  jury 
should  return  such  a  verdict,  the 
person  convicted  should  be  sen- 
tenced to  imprisonment  at  hard  la- 
bor for  life.  An  examination  of  the 
CC.S?.  will  disclose  that  the  convic- 
tions were  reversed  because  the  trial 
court  limited  the  discretion  to  rec- 
ommend the  less  extreme  sentence 
to  cases  where  the  jury  were  of  the 
opinion  that  there  were  palliating  or 
mitigating  circumstances.  That 
this  is  true  is  disclosed  by  the  opin- 


ion, which  declares  that  'the  au- 
thority of  the  jury  to  decide  that 
the  accused  shall  not  be  punished 
capitally  is  not  limited  to  cases  in 
which  the  court  or  the  jury  is  of 
opinion  that  there  are  palliating  or 
mitigating  circumstances.  But  it 
extends  to  every  case  in  which,  up- 
on a  view  of  the  whole  evidence,  the 
jury  is  of  opinion  that  it  would  not 
be  just  or  wise  to  impose  capital 
punishment." 

The  doubt  existing  in  the  minds 
of  some  judges  commenting  upon 
this  case  arises  from  the  opinion  of 
Justice  Gray,  wherein  he  suggests 
that  "considerations  of  age,  sex,  ig- 
norance, illness,  or  intoxication, 
•  •  •  or  an  apprehension  that  ex- 
planatory facts  may  exist  which 
have  not  been  brought  to  light,  or 
any  other  consideration  whatever," 
should  be  allowed  weight  in  deciding 
the  question  whether  they  should 
recommend  mercy.  But,  undoubt- 
edly, when  he  used  the  words  "ex- 
planatory facts  may  exist  which  have 
not  been  brought  to  light,  or  any 
other  consideration  whatever,'*  they 
applied  to  those  considerations  and 
explanatory  facts  which  were  not 
brought  to  light  upon  the  trial ;  for 
the  justice  had,  in  the  preceding 
sentence,  just  expressed  the  opinion 
that  the  authority  of  the  jury  "ex- 
tends to  every  case  in  which,  upon 
a  view  of  the  whole  evidence,  the 
jury  is  of  opinion  that  it  would  not 
be  just  or  wise  to  impose  capital 
punishment."  That  this  is  the  hold- 
ing of  the  high  Federal  court  is 
shown  by  the  fact  that  counsfl  for 
Strather,  one  of  the  defendants,  re- 
quested the  trial  judge  to  give  the 
following  instruction :  **In  case  the 
jury  find  the  prisoner  guilty  of 
murder,  they  are  instructed  that 
they  may  qualify  their  verdict  by 
the  words  'without  capital  punish- 
ment,' no  matter  what  the  evidence 
may  be."  • 

The  judge  declined  to  give  that 
instruction,  and  the  disposition  of 
the  case  clearly  shows  that  the  re- 
versal was  not  made  because  of  the 
refusal  to  give  that  instruction,  but 
because  the  trial  court  limited  the 
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consideration  of  the  jury  merely  to 
the  fact  whether  such  palliating  or 
mitigating  circimistances  existed  as 
would  authorize  them  to  impose  the 
lesser  punishment. 

Without  unnecessarily  extending 
this  opinion,  we  call  attention  to  the 

following  cases  as 
--reeommeitda-      authority    for    the 

tlon  to  mercy—  •    i         j_t.    x      j-t_ 

discretion.  principle    that    the 

discretion  of  the  ju- 
ry to  recommend  or  withhold  mercy 
is  limited  entirely  to  the  evidence  in 
the  case: 

In  Valentine  v.  State,  77  Ga.  470, 
the  court  charged:  "Then  if  you 
convict  him,  it  is  for  you  to  say 
whether  the  facts  of  the  case,  wheth- 
er all  the  circumstances,  warrant 
you  in  recommending  him  to  the 
mercy  of  the  court." 

This  is  held  not  to  be  error. 

The  same  principle  is  announced 
in  the  following  cases:  People  v. 
Rogers,  163  Cal.  476,  126  Pac.  143 ; 
Vann  v.  State,  83  Ga.  44,  9  S.  E. 
945;  State  v.  Bates,  87  S.  C.  431,  69 
S.  E.  1075;  and  State  v.  Bethune, 
86  S.  C.  143,  153,  67  S.  E.  470.  In 
the  latter  case  the  charge  of  the 
court  was:  "When  shall  the  jury 
recommend  a  party  to  mercy?  The 
legislature  gave  the  right,  and  the 
legislature  did  hot  limit  the  power ; 
they  said  wherever  the  jury  sees 
proper,  under  all  the  circumstances 
of  the  case,  if  they  see  any  mercy  in 
the  circumstances;  if  the  circum- 
stances of  the  case  satisfy  the  jury 
that  the  elements  in  the  case  reduce 
it  from  that  bold  and  awful  murder 
which  merits  death,  then  the  jury 
may  recommend  the  party  to 
mercy." 

Counsel  for  plaintiff  in  error  have 
cited  a  number  of  authorities  in  sup- 
port of  their  contention  that  the 
discretion  of  the  jury  is  not  only  un- 
limited and  absolute,  but  that  they 
may  recommend  mercy,  if  they  see 
fit,  without  regard  to  the  evidence  in 
the  case.  It  is  sufficient  to  say  here 
that  the  decisions  they  cite  are  gov- 
erned largely  by  the  trial  court  at- 
tempting to  influence  the  jury  in 
their  consideration  of  the  question 
whether  mercy  should  be  extended 
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or  not.  They  cite  but  one  case 
which  is  exactly  in  point.  The 
criminal  court  of  appeals  of  Okla- 
homa did  announce  the  following 
principle,  as  appears  in  the  syllabus 
in  Vickers  v.  United  States,  1  Okla. 
Grim.  Rep.  452,  98  Pac.  467 :  "It  is 
the  duty  of  the  trial  court  to  in- 
struct the  jury  that  if  they  shall 
find  a  verdict  of  guilty  of  rape,  they 
may  qualify  their  verdict  by  the 
words,  'without  capital  punishment,* 
no  matter  what  the  evidence  may 
be." 

This  case  does  hot  disclose  what 
instruction  was  given  by  the  court, 
but,  in  a  single  sentence,  merely  an- 
nounces the  principle  stated,  upon 
authority  of  Winston  v.  United 
States,  supra,  which  does  not  sup- 
port the  principle  stated  in  the  Okla- 
homa syllabus. 

However,  one  case  reported  by 
this  court,  that  of  State  v.  Ellis,  98 
Ohio  St.  21,  120  N.  E.  218,  demands 
some  consideration.  This  case  is 
relied  upon  by  counsel  for  plaintiff 
in  error,  and  has  resulted  in  confus- 
ing some  of  our  lower  courts.  The 
following  principle  is  announced  in 
the  syllabus  of  that  case :  "Wheth- 
er or  not  a  recommendation  of  mer- 
cy shall  be  made  upon  finding  an  ac- 
cused guilty  of  murder  in  the  first 
degree  is  a  matter  vested  fully  and 
exclusively  in  the  discretion  of  the 
jury." 

There  is  no  intimation  in  the  syl- 
labus or  in  the  opinion,  nor  could 
there  be  any,  that  this  discretion 
should  be  exercised  dehors  the  evi- 
dence. That  question  was  not  con- 
sidered, nor  could  it  be,  because  the 
only  thing  under  consideration 
there  was  the  examination  of  the  ju- 
ry upon  a  voir  dire.  That  case, 
therefore,  is  not  an  authority  in 
point  here. 

It  may  be  true,  and  some  courts 
so  hold,  that  the  function  of  a  court, 
in  permitting  the  jury  to  make  a 
recommendation  respecting  mercy, 
is  best  fulfilled  by  simply  giving  the 
terms  of  the  statute  to  the  jury  and 
informing  them  that  the  making  or 
withholding  of  the  recommendation 
is  a  matter  entirely  within  their  dis- 
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cretion.  In  such  case,  of  course,  it 
would  be  presumed  that  the  jury 
would  fulfil  their  duty  from  a  con- 
sideration of  the  case  as  presented 
to  them  as  sworn  jurors.  But,  in 
arriving  at  a  determination  with 
reference  to  this  recommendation, 
they  should  be  guided  by  the  evi- 
dence, or  lack  of  evidence,  as  the 
case  may  be,  as  disclosed  upon  the 
trial.  It  would  be  a  travesty  upon 
justice  were  the  jury  permitted  to 
ignore  the  evidence  and  rest  their 
conviction  upon  their  conscientious 
scruples  against  imposing  capital 
punishment,  or  take  into  considera- 
tion facts  which  may  have  come  to 
their  knowledge   while   they   were 

not  acting  in  their 
ui^trnctionR-       Capacity  as  jurors. 

t'o^'mercy."****""  That   was   not   the 

purpose  of  the  law. 
We  hold,  therefore,  that  the  trial 
court  did  not  commit  error  in 
charging  the  jury  as  it  did. 

Error  is  also  claimed  because  the 
trial  court  permitted  the  prosecut- 
ing attorney  to  argue  against  the 
recommendation  of  mercy.  It  is 
sufficient  to  say  here  that  since 
we  have  decided  that  the  rec- 
ommendation of  mercy  is  to  be 
made  in  view  of  the  evidence 
disclosed,  counsel  then  have  the 
right  to  argue  either  for  or 
against  mercy,  according  to  the 
facts  and  circumstances  developed 

on  the  trial.  This 
c.?n«"eT.*"*  ""'       is    a    case   wherein 

the  state's  counsel 
were  permitted  to  argue  against  the 
recommendation  of  mercy.  The 
syllabus  in  the  case  of  Jackson  v. 
State,  63  Tex.  Crim.  Rep.  351,  139 
S.  W.  1156,  is  as  follows:  "It  is 
legitimate  for  state's  counsel  to  in- 
sist upon  the  infliction  of  the  death 
penalty,  where  the  evidence  justifies 
it,  but  he  must  confine  himself  to  the 
record." 

In  the  case  of  Shelton  v.  State, 
101  Ohio  St.  — ,  131  N.  E.  704,  the 
court  declined  to  permit  the  defend- 
ant's counsel  to  argue  in  favor  of  a 
recommendation  of  mercy.  That 
•case  was  reversed  for  the  reasons 
appearing  in  the  opinion. 


All  that  it  is  necessary  to  say  in 
this  case  is  that,  if  counsel  for  the 
defendant  have  authority  to  argue 
to  the  jury  in  favor  of  the  recom- 
mendation, counsel  for  the  state 
have  the  same  right  to  argue  that 
this  recommendation  be  withheld. 
These  arguments,  however,  as  in 
other  cases,  should  be  confined  to  the 
facts  and  circumstances  disclosed, 
or  not  disclosed,  by  the  evidence. 

Other  errors  were  claimed  in  this 
record,  but  this  court  is  of  the  opin- 
ion that  there  is  no  prejudicial  er- 
ror, in  view  of  the  state  of  this  rec- 
ord, and  the  judgments  of  the  lower 
courts  are  therefore  aflirmed. 

Marshall,  Ch.  J.,  and  Johnson, 
Hough,  and  Matthias,  JJ.,  concur. 

Robinson,  J.,  dissenting: 

I  regret  the  necessity  of  filing  a 
dissenting  opinion  in  any  case,  but 
I  find  myself  so  wholly  out  of  accord 
with  the  doctrine  pronounced  in  the 
majority  opinion,  and  with  the  ex- 
ercise by  this  court  of  a  power  not 
possessed  by  it,  that  I  feel  con- 
strained to  state  my  position. 

I  agree  with  the  majority  that 
in  all  other  respects  than  the  matter 
of  a  recommendation  of  mercy  it  is 
the  function  of  the  jury  to  try  facts, 
and  that  the  jury  must  have  a  rea- 
son for  every  conclusion  they  reach, 
and  that  that  reason  must  be  sup- 
ported by  a  proven  fact,  or  reason- 
able inference  to  be  drawn  from 
such  fact,  or  by  a  presumption 
which  the  law  draws  from  some 
proven  fact,  and  that,  in  our  system 
of  jurisprudence,  each  such  conclu- 
sion is  reviewable,  and  if,  upon  such 
review,  it  is  found  not  to  be  support- 
ed by  facts,  inferences,  or  presump- 
tions, such  conclusion  and  verdict 
are  set  aside  and  held  for  naught. 

It  would  have  been  entirely  with- 
in the  power  of  the  legislature,  in 
the  enactment  of  the  mercy  clause  to 
§  12,400,  General  Code,  to  have  pro- 
vided that  the  jury,  after  having 
found  the  accused  guilty  of  murder 
in  the  first  degree,  might,  "if  the 
circumstances  of  the  case  justified 
it,"  recommend  mercy,  in  which 
event  the  jury  would  be  required  to 
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find  the  existence  or  nonexistence  of 
the  necessary  facts  in  support  of 
their  conclusion,  and  have  a  reason 
for  their  conclusion  to  recommend 
mercy,  and  such  reason  would  have 
had  to  be  based  upon  the  facts  and 
circumstances  of  the  case  as  dis- 
closed by  the  evidence;  and  such 
recommendation  would  be  review- 
able, and,  if  found  not  to  be  sup- 
ported, could  and  would  be  set  aside 
by  a  reviewing  court.  But  the  leg- 
islature, in  the  exercise  of  its  pow- 
er, did  not  see  fit  to  name,  as  a  pre- 
requisite to  the  right  of  the  jury  to 
recommend  mercy,  that  the  jury 
should  find  any  facts  or  conditions 
to  exist  before  making  such  recom- 
mendation. In  other  words,  the  ju- 
ry are  not  required  to  find  or  have  a 
reason  for  their  conclusion  to  recom- 
mend mercy,  but,  by  the  provision 
of  the  act  itself,  there  is  extended 
to  the  jury  the  privilege  and  the 
power,  absolute  and  unconditional, 
of  relieving  the  accused  of  the  pay- 
ment of  the  extreme  penalty, — a 
power  analogous  to  the  commuting 
power  of  the  governor. ' 

The  legislature  having  seen  fit  to 
impose  no  restriction  upon  the  pow- 
er thus  vested  in  the  jury,  the  im- 
posing of  such  restriction  by  the 
court  is  a  clear  invasion  of  the  realm 
of  the  legislature,  and  a  clear  as- 
sumption of  power  by  the  court,  not 
conferred  upon  it  by  the  Constitu- 
tion. 

It  was  not  the  purpose  of  the  leg- 
islature in  defining  murder  in  the 
first  degree,  and  providing  for  a 
recommendation  of  mercy,  to  there- 
by make  subdegrees  of  that  crime. 
Had  it  been  so,  it  would  have  de- 
fined the  elements  necessary  to  con- 
stitute the  different  subdegrees. 
But  it  contented  itself  with  defining 
that  "whoever,  purposely,  and 
.  .  .  of*  deliberate  and  premedi- 
tated malice,  .  .  .  kills  another 
is  guilty  of  murder  in  the  first  de- 
gree and  shall  be  punished  by 
death ;"  and  then,  without  qualifica- 
tion, added  the  words  "unless  the 
jury  trying  the  accused  recommend 
mercy,  in  which  case  the  punish- 
ment shall  be  imprisonment  in  the 
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penitentiary  during  life.''  Had  the 
legislature  intended  to  confine  the 
power  to  recommend  mercy  to  any 
particular  kind  or  variety  of  murder 
in  the  first  degree,  or  to  any  partic- 
ular kind  or  variety  of  persons  con- 
victed of  that  degree  of  crime,  it 
could  and  would  have  named  the 
kind,  variety,  circumstances,  and 
conditions  under  which  it  was  to  be 
exercised. 

It  cannot  be  gainsaid  that  this 
power  may  be  exercised  by  the  jury 
not  alone  in  cases  where  the  mur- 
der is  attended  with  extenuating 
and  mitigating  circumstances,  but 
also  in  case  of  the  most  heinous 
murder,  and  that  no  court  has  the 
power  to  review  or  set  aside  such 
recommendation . 

With  the  wisdom  of  vesting  this 
wide,  absolute,  and  uncontrollable 
discretion  in  the  jury  we  have  no 
concern.  It  might,  however,  throw 
some  light  upon  the  purpose  which 
actuated  the  legislature  in  the  enact- 
ment of  this  provision  to  recall  that 
at  the  time  it  became  a  part  of  the 
statutory  law  of  Ohio  there  was 
some  sentiment  and  an  extensive 
and  widespread  agitation  for  the 
abolition  of  the  capital  penalty,  and 
this  provision  was  a  result,  in  part, 
at  least,  of  such  agitation,  and  ob- 
viously was  a  compromise  between 
the  contending  views. 

The  decisions  of  the  courts  of  last 
resort  in  other  states  are  not  in  ac- 
cord, but  it  is  asserted  by  the  major- 
ity opinion  that  the  greater  weight 
of  authority  supports  that  opinion. 
I  am  unable  to  so  conclude.  The 
judge  delivering  the  opinion  relies 
largely  upon  the  cases  of  Winston 
V.  United  States,  Strather  v.  United 
States,  and  Smith  v.  United  States, 
172  U.  S.  303,  43  L.  ed.  456,  19  Sup. 
Ct.  Rep.  212.  The  opinion  in  those 
cases,  reported  as  one,  which  de- 
clares the  law  in  so  far  as  it  has 
been  declared  by  the  Supreme  Court 
of  the  United  States,  in  my  opinion, 
does  not  warrant  the  conclusion  ar- 
rived at  by  the  majority,  and  for 
that  reason,  and  for  the  further  rea- 
son that  it  ought  to  control  in  this 
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court,  I  quote  extensively  from  the 
opinion. 

In  those  cases  the  court  consid- 
ered the  decisions  of  the  supreme 
courts  of  Utah,  Louisiana,  Georgia, 
Mississippi,  and  California,  touch- 
ing the  question  of  the  recommen- 
dation of  the  jury,  where  the  penalty 
was  decreased  by  such  recommenda- 
tion, and,  in  summing  up  its  conclu- 
sion as  to  those  decisions,  used  the 
following  language,  at  page  312  of 
172  U.  S. :  "The  difficulty  of  laying 
down  exact  and  satisfactory  defini- 
tions of  degrees  in  the  crime  of 
murder,  applicable  to  all  possible 
circumstances,  has  led  other  legisla- 
tures to  prefer  the  more  simple  and 
flexible  rule  of  conferring  upon  the 
jury,  in  every  case  of  murder,  the 
right  of  deciding  whether  it  shall  be 
punished  by  death  or  by  imprison- 
ment. This  method  has  been  fol- 
lowed by  Congress  in  the  Act  of 
1897. 

"The  act  of  Congress  confers  this 
right  upon  the  jury  in  broad  and  un- 
limited terms,  by  enacting  that  'in 
all  cases  in  which  the  accused  is 
found  guilty  of  the  crime  of  mur- 
der,' *the  jury  may  qualify  their 
verdict  by  adding  thereto  "without 
capital  punishment;"'  and  that 
'whenever  the  jury  shall  return  a 
verdict  qualified  as  aforesaid,'  the 
sentence  shall  be  to  imprisonment 
at  hard  labor  for  life. 

"The  right  to  qualify  a  verdict  of 
guilty,  by  adding  the  words  'without 
capital  punishment,'  is  thus  con- 
ferred upon  the  jury  in  all  cases  of 
murder.  The  act  does  not  itself 
prescribe,  nor  authorize  the  court 
to  prescribe,  any  rule  defining  or 
circumscribing  the  exercise  of  this 
rightj  but  commits  the  whole  matter 
of  its  exercise  to  the  judgment  and 
the  consciences  of  the  jury.  The 
authority  of  the  jury  to  decide  that 
the  accused  shall  not  be  punished 
capitally  is  not  limited  to  cases  in 
which  the  court  or  the  jury  is  of 
opinion  that  there  are  palliating  or 
mitigating  circumstances.  But  it 
extends  to  every  case  in  which,  up- 
on a  view  of  the  whole  evidence,  the 
jury  is  of  opinion  that  it  would  not 


be  just  or  wise  to  impose  capital 
punishment.  How  far  considera- 
tions of  age,  sex,  ignorance,  iUness» 
or  intoxication,  of  human  passion  or 
weakness,  of  sympathy-  or  clemency, 
or  the  irrevocableness  of  an  execut- 
ed sentence  of  death,  or  an  appre- 
hension that  explanatory  facts  may 
exist  which  have  not  been  brought 
to  light,  or  any  other  consideration 
whatever,  should  be  allowed  weight 
in  deciding  the  question  whether  the 
accused  should  or  should  not  be 
capitally  punished,  is  committed  by 
the  act  of  Congress  to  the  sound  dis- 
cretion of  the  jury,  and  of  the  jury 
alone." 

It  is  true  in  the  above  the  court 
uses  the  expression  "upon  a  view  of 
the  whole  evidence,"  but  when  you 
contrast  that  with  the  expres- 
sion, "The  act  does  not  itself 
prescribe,  nor  authorize  the  court 
to  prescribe,  any  rule  defining  or 
circumscribing  tlrie  exercise  of  this 
right,  but  commits  the  whole  mat- 
ter of  its  exercise  to  the  judgment 
and  the  consciences  of  the  jury," 
and  with  th^  expression,  "How  far 
considerations  of  age,  sex,  igno- 
rance, illness,  or  intoxication,  of 
human  passion  or  weakness,  of 
sympathy  or  clemency,  or  the  ir- 
revocableness of  an  executed  sen- 
tence of  death,  or  an  apprehension 
that  explanatory  facts  may  exist 
which  have  not  been  brought  to 
light,  or  any  other  consideration 
whatever,  should  be  allowed  weight 
.  •  .  is  committed  by  the  act  of 
Congress  to  the  sound  discretion  of 
the  jury,  and  of  the  jury  alone/'  it 
seems  to  me  indisputable  that  the 
words  "upon  a  view  of  the  whole 
evidence"  were  used  by  that  court 
inadvertently,  or,  if  not  inadvert- 
ently, at  least  inaccurately,  for 
"sympathy  or  clemency,"  or  "the  ir- 
revocableness of  an  executed  sen- 
tence of  death,"  or  an  "apprehension 
that  explanatory  facts  may  exist 
which  have  not  been  brought  to 
light,"  or  "any  other  consideration 
whatever,"  are  facts  and  conditions 
which  could  not  be  established  by 
proof,  and  therefore  would  not  and 
could  not  appear  "upon  a  view  of 
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the  whole  evidence/'  A  fair  con- 
sideration of  the  final  conclusion 
and  judgment  to  which  that  court  in 
those  cases  came,  notwithstanding 
the  inapt  expression  referred  to, 
was  that  the  jury  may,  in  such  case, 
at  their  discretion,  with  or  without 
reason,  recommend  mercy;  and 
since  it  was  the  intention  of  the  leg- 
islature to  vest  in  them  such  an  ab- 
solute discretion,  it  is  the  duty  of  a 
i:rial  court  to  so  instruct. 

It  cannot  be  seriously  contended 
that  there  is  any  distinction  in  the 
-effect  of  the  language  of  the  Federal 
statute  and  the  effect  of  the  tan- 
kage of  the  Ohio  staj:ute. 

Reading  that  case  as  a  whole,  re- 
lying upon  the  conclusion  by  that 
court  reached,  and  not  allowing  the 
seven  words  "upon  a  view  of  the 
whole  evidence,"  which  manifestly 
were  used  by  the  court  inadvert- 
ently, to  control  and  destroy  every- 
thing else  in  the  entire  opinion, 
including  the  conclusion  and  judg- 
ment reached, — ^for  be  it  remem- 
bered that  the  judgment  of  convic- 
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tion  was  reversed  in  all  three  cases, 
— I  am  forced  to  the  conclusion 
that  that  court,  had  it  the  power  to 
review  this  case,  would,  upon  the 
strength  of  that  case,  render  a  judg- 
ment of  reversal. 

Because  sound  reasoning  does  not 
support  the  judgment  of  the  major- 
ity, and  because  the  judgment  of  the 
majority  sanctions  the  invasion  by 
the  court  of  the  province  of  the  leg- 
islature by  adding  to  the  absolute 
and  unqualified  power  vested  in  the 
jury  limitations  and  restrictions 
which  the  legislature  did  not  pre- 
scribe, and  which  there  is  no  ground 
for  holding  it  intended  to  prescribe 
by  implication;  and  because  it  au- 
thorizes the  court  to  take  away  from 
the  jury  in  part  a  power  lawfully 
vested  in  them  by  the  legislature, — 
I  dissent  from  the  judgment  and  the 
declaration  of  the  law  as  pro- 
nounced by  the  majority  in  this 
case. 

Wanamaker,  J.,  concurs  in  the 
dissenting  opinion. 


r. 


ANNOTATION. 
Recommendation  of  mercy  in  criminal  case. 


I-  Introductory,  1117. 
II. « Recommendation  authorized  by  stat- 
ute    and     made     binding     on 
:v      court: 
,f.'  Generally,  1118. 
bk  Rights   of  counsel,   1120. 
c.  Duty  of  court  to  instruct,  1123. 
'      '     d.  Form  and  sufficiency  of  instruc- 
tion : 

1.  Generally,  1125. 

2.  Instruction     requiring    rec- 

ommendation to  be 
based   on   evidence : 

(a)  View  that  court  may 

not  give,  1129. 

(b)  View  that  court  may 

jrive,    1136. 
e.  Effect  of  recommendation,  1137. 
III.  Recommendation  authorized  by  stat- 
ute, but  not  made  binding  on 
court: 

a.  Generally,  1140. 

b.  Duty  of  court  to  instruct,  1144. 

I.  Introductory, 

This  annotation  is  designed  to  dis- 
cuss all  questions  which  have  arisen 


III.— continued. 

c.  Form  and  sufficiency  of  instruc- 

tion: 

1.  Generally,  1145. 

2.  Instruction    requiring    rec- 

ommendation  to   be 
based   on   evidence : 

(a)  View  that  court  may 

not  give,  1149. 

(b)  View  that  court  may 

give,   1151. 

d.  Effect  of  recommendation: 

1.  On  verdict,  1152. 

2.  On  sentence,  1153. 

IV.  Recommendation   not   authorized   by 
statute: 

a.  Right  of  jury  to  make  recom- 

mendation, 1156. 

b.  Instructions,  1158. 

c  Effect  of  recommendation: 

1.  On  verdict,  1161. 

2.  On  sentence,  1163. 

with  reference  to  a  recommendation  of 
mercy  by  the  jury  in  a  criminal  case. 
Cases   arising  under  statutes   which 
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empower  the  jury  to  fix  the  penalty 
are  expressly  excluded.  Such  stat- 
utes in  no  sense  authorize  the  jury 
to  make  any  recommendation.  The 
note  includes,  however,  not  only  rec- 
ommendations in  the  strict  sense, 
which  are  merely  advisory,  but  also 
recommendations  made  under  author- 
ity of  a  statute,  whereby  the  recom- 
mendation is  binding  on  the  court. 
Such  statutes,  it  will  be  observed,  do 
not  empower  the  jury  to  fix  the  penal- 
ty; that  duty  is  left  to  the  court,  al- 
though the  court  may  have  no  discre- 
tion as  to  the  quantum  of  punishment. 
While  this  note  is,  in  the  main,  di- 
vided according  to  the  nature  of  the 
-  recommendations  as  advisory  or  bind' 
ing,  it  is  to  be  borne  in  mind  that,  in 
many  jurisdictions,  the  statute  making 
a  recommendation  binding  applies  to 
certain  crimes  only,  and  that  other 
cases  from  the  same  jurisdiction  may 
have  been  decided  in  the  absence  of 
such  a  statute. 

//.      Recomniendation      authorized      hy 
Btatute  and  made  hinding  on  court, 

a.  Generally, 

In  some  jurisdictions  statutes  exist 
which,  while  empowering  the  jury  to 
accompany  their  verdict  with  a  recom- 
mendation of  mercy»  leave  no  discre- 
tion in  the  court  as  to  the  quantum  of 
the  punishment,  but  declare  that  the 
recommendation  shall  have  the  effect 
of  reducing  the  punishment. 

The  Florida  statute  (Laws  1906,  § 
3994)  provides  that  "whoever  is  con- 
victed of  a  capital  offense  and  recom- 
mended to  the  mercy  of  the  court 
by  a  majority  of  the  jury  in  their 
verdict  shall  be  sentenced  to  imprison- 
ment in  the  state  prison  for  life,  with 
or  without  solitary  confinement,  at  the 
discretion  of  the  court."  Another 
section  (Laws  1906,  §  3993)  provides 
that  "in  all  criminal  trials  the  jury, 
in  addition  to  a  verdict  of  guilty  of 
any  offense,  may  recommend  the  ac- 
cused to  the  mercy  of  the  court  or  to 
executive  clemency,  and  such  recom- 
mendation shall  be  entered  of  record, 
or  filed  if  in  writing,  but  shall  not 
qualify  the  verdict  except  in  capital 
cases.  In  all  cases  the  court  shall 
award  the  sentence  and  shall  fix  the 


punishment  or  penalty  prescribed  by 
law." 

In  Georgia  it  is  provided  that  "the 
punishment  of  persons  convicted  of 
murder  shall  be  death,  but  may  be  con- 
finement in  the  penitentiary  for  life 
.  .  .  if  the  jury  trying  the  case 
shall  so  recommend."  Penal  Code, 
§  63.  The  second  paragraph  of  the 
foregoing  section  provides  that  "when- 
ever a  jury  in  a  capital  case  of  homi- 
cide shall  find  a  verdict  of  guilty,  with 
a  recommendation  of  mercy  instead  of 
a  recommendation  of  imprisonment 
for  life  in  cases  where,  by  law,  the 
jury  may  make  such  recommendation, 
such  verdict  shall  be  held  to  mean 
imprisonment  for  life.  If,  in  any  capi- 
tal case  of  homicide,  the  jury  shall 
make  any  recommendation  where  not 
authorized  by  law  to  make  a  recom- 
mendation of  imprisonment  for  life, 
the  verdict  shall  be  construed  as  if 
made  without  any  recommendation." 
Section  1060  of  the  Penal  Code  (for- 
merly §  2  of  the  Act  of  1875,  p.  106) 
provides  that  "in  all  capital  cases 
other  than  those  of  homicide^  when  the 
verdict  is  guilty  with  a  recommenda- 
tion of  mercy,  such  verdict  shall  be 
held  legal,  and  to  mean  imprisonment 
for  life."  It  was  formerly  the  rule  in 
Georgia  that  the  jury  had  no  right  to 
recommend  a  defendant,  convicted  of 
murder,  to  the  mercy  of  the  court, 
unless  the  conviction  was  founded 
solely  on  circumstantial  evidence. 
Long  V.  State  (1868)  38  Ga,  491;  Pe- 
terson V.  State  (1873)  47  Ga.  524.  In 
other  capital  cases,  however,  the  jury 
could  recommend  the  defendant  to  life 
imprisonment  irrespective  of  whether 
the  evidence  was  circumstantial. 
Johnson  v.  State  (1873)  48  Ga.  116; 
West  V.  State  (1873)  49  Ga.  451.  Sec- 
tion 94  of  the  Penal  Code  of  1910 
(codified  from  Acts  1866,  p.  161)  pro- 
vides that  "the  crime  of  rape  shall  be 
punished  with  death,  unless  the  de- 
fendant is  recommended  to  mercy  by 
the  jury,  in  which  case  the  punish- 
ment shall  be  the  same  as  for  an  as- 
sault with  intent  to  commit  a  rape," 
— ^that  is,  by  confinement  in  the  peni- 
tentiary for  not  less  than  one  nor 
longer  than  twenty  years.  By  an  act 
passed   in    1918,   illicit   sexual    inter- 
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course  with  a  female  child  under  the 
age  of  fourteen  years,  whether  had 
with  or  without  her  consent,  stands  on 
the  same  footing  as  if  had  forcibly 
and  against  her  will,  and  shall  be 
punished  as  prescribed  by  §  94  of  the 
Penal  Code  of  1910,  "unless  the  jury 
trying  the  case  shall  recommend  that 
the  defendant  be  punished  as  for  a 
misdemeanor,  in  which  event  the  same 
shall  be  made  the  judgment  and  sen* 
tence  of  the  court."  Acts  1918,  p.  259. 
In  Towns  v.  State  (1919)  149  Ga.  613, 
101  S.  E.  678,  it  was  held  that  §  94 
of  the  Penal  Code  of  1910,  punishing 
rape,  set  out  supra,  was  not  repealed 
by  §  1060  of  the  Penal  Code  of  1910, 
set  out  supra,  the  court  saying:  "We 
think  that  a  careful  reading  of  the 
Act  of  1875  will  demonstrate  that  the 
legislature  intended  to  provide  merely 
that  a  verdict  of  guilty,  with  a  recom- 
mendation of  mercy  in  any  capital 
case,  shall  be  held  to  be  a  legal  ver- 
dict^ and  to  mean  imprisonment  for 
life,  where  the  jury  may,  under  the 
Code,  substitute  imprisonment  for  life 
in  the  penitentiary  for  capital  punish- 
ment. The  legislature  did  not  intend, 
by  the  Act  of  1875,  to  change  the  pun- 
ishment prescribed  for  one  found 
guilty  by  the  jury  of  the  offense  of 
rape,  with  a  recommendation  of  mercy. 
In  all  capital  cases  other  than  those 
of  homicide,  where  the  jury  may  pre- 
scribe imprisonment  for  life  in  the 
penitentiary,  a  verdict  of  guilty  with 
a  recommendation  of  mercy  is  declared 
to  be  legal,  and  to  mean  imprisonment 
for  life ;  that  is  to  say,  in  case  of  rape, 
such  verdict  of  guilty,  with  recommen- 
dation of  mercy,  shall  be  held  to  be 
legal,  and  to  carry  with  it  the  lesser 
punishment  prescribed  by  statute. 
This  is  the  whole  effect  of  the  act." 
To  the  same  effect,  see  Clark  v.  State 
(1919)  149  Ga*  616,  101  S.  E.  680. 
In  Todd  V.  State  (1920)  25  Ga.  App. 
411,  103  S.  E.  496.  the  court,  in  an 
official  syllabus,  said:  "Both  rape  and 
assault  with  intent  to  rape,  as  defined 
by  Penal  Code  1910,  §  1062,  are  fel- 
onies which  cannot  be  reduced  to  mis- 
demeanors. But,  as  defined  by  the 
Act  of  1918,  even  rape,  not  to  mention 
the  attempt,  may  be  either  a  felony 
or  a  misdemeanor,  as  the  jury  trying 


the  case  shall  reciommend;  the  pre- 
siding judge  having  no  discretion 
whatever  in  the  matter,  but  being  man- 
datorily required  to  make  such  recom- 
mendation 'the  judgment  and  sentence 
of  the  court.'  "  Cases  arising  under 
the  Georgia  statute  permitting  the 
jury  to  recommend  that  a  defendant 
convicted  of  a  felony  be  punished  as 
for  a  misdemeanor  are  collated,  infra, 
III. 

In  State  v.  James  (1921)  —  N.  J. 
— ,  16  A.L.R.  1141,  114  Atl.  558,  it  is 
held  that  the  statute  which  em- 
powers a  jury,  as  part  of  its  verdict 
of  murder  in  the  first  degree,  "upon 
and  after  consideration  of  all  the.  evi- 
dence," to  recommend  imprisonment 
of  the  convict  at  hard  labor  for  life 
(in  which  case  th^t  punishment  shall 
be  imposed),  does  not  permit  the  trial 
of  a  collateral  issue,  such  as  insanity 
in  the  family  of  a  prisoner  who  does 
not  plead  insanity  in  himself  as  a  de- 
fense in  bar,  to  enable  the  jury  to 
decide  to  render  a  merciful  verdict 
for  a  prisoner  on  trial  for  murder; 
an  issue  must  be  single  and  certain, 
and  an  irrelevant  one  will  not  be  per- 
mitted to  be  tried.  The  New  Jersey 
case  of  State  v.  Overton  (1913)  85 
N.  J.  L.  287,  88  Atl.  689,  having  arisen 
prior  to  the  statute  on  the  subject,  is 
set  out  infra,  IV. 

The  Ohio  statute  (Gen.  Code,  Page's 
Compact  ed.  §  12,400)  provides  that 
"whoever,  purposely,  and  either  of 
deliberate  and  premeditated  malice,  or 
by  means  of  poison,  or  in  perpetrating 
or  attempting  to  perpetrate  rape, 
arson,  robbery  or  burglary,  kills  an- 
other is  guilty  of  murder  in  the  first 
degree  and  shall  be  punished  by  death 
unless  the  jury  trying  the  accused 
recommend  mercy,  in  which  case  the 
punishment  shall  be  imprisonment  Sn 
the  penitentiary  during  life."  Like 
provision  is  made  where  murder  is 
committed  by  obstructing  or  injuring 
a  railroad  (§  12,401),  or  by  killing  a 
guard  or  officer  having  custody  of  the 
accused  (§  12,402).  Another  section 
(12,437)  punishes  burglary  with  a. 
life  sentence,  but  provides  that  the 
accused  "upon  a  recommendation  of 
mercy  by  the  jury  shall  be  imprisoned 
in  the  penitentiary  not  less  than  five 
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or  more  than  thirty  years."  The  sec- 
tion (12,427)  directed  against  kidnap- 
ping provides  for  a  life  sentence,  but 
provides  that  the  accused,  "upon  a 
recommendation  of  mercy  by  the  jury, 
shall  be  imprisoned  in  the  penitentiary 
not  less  than  ten  years  or  more  than 
thirty." 

In  South  Carolina,  an  early  statute 
(Laws  1878,  XVI.  re-enacted  in  Code 
1912,  §  174)  punished  the  crime  of 
arson  by  hanging  unless  the  jury,  by 
a  special  verdict,  recommended  the  ac- 
cused to  mercy,  in  which  case  the  pun- 
ishment was  reduced  to  a  term  in  the 
penitentiary  for  not  less  than  ten 
years.  Burglary,  in  South  Carolina,  is 
punished  by  life  imprisonment  (Laws 
1912,  §  177)  unless  the  jury  recom- 
mends the  defendant  to  mercy,  in 
which  case  the  punishment  is  reduced 
to  a  term  in  the  penitentiary  of  not 
less  than  five  years.  A  recommenda- 
tion to  mercy  accompanying  a  verdict 
of  guilty  of  first-degree  murder  re- 
duces the  punishment  to  life  imprison- 
ment. S.  C.  Laws  1912,  §  136.  The 
South  Carolina  cases  involving  a  rec- 
ommendation to  mercy  not  authorized 
by  statute, are  collated  infra,  IV. 

Under  the  Florida,  Georgia,  New 
Jersey,  Ohio,  and  South  Carolina  stat- 
utes, supra,  the  question  whether  the 
recommendation  shall  be  made  is  a 
matter  within  the  discretion  of  the 
jury.  Lovett  v.  State  (1892)  30  Fla. 
142,  17  L.R.A.  705,  11  So.  550;  Hill 
v..  State  (1883)  72  Gsu  131;  Brantley 
y.  State  (1891)  87  Ga.  149,  13  S.  E. 
257;  Thomas  v.  State  (1892)  89  Ga. 
479,  15  S.  E.  537;  Brown  v.  State 
(1898)  105  Ga.  640,  31  S.  E.  557; 
State  v.  Martin  (reported  herewith) 
ante,  1090;  State  v.  Carrigan  (1919) 
98  N.  J.  L.  268,  108  AtL  315;  State 
y,  Bethune  (1910)  86  S.  C.  143,  67 
S.  E.  466;  State  v.  Bates  (1910)  87 
S.  C.  431,  69  S.  E.  1075.  And  see 
Howell  v.  State  (reported  herewith) 
ante,  1108.  See  also  Garner  v.  State 
(1891)  28  Fla.  113,  29  Am.  St.  Rep. 
232,  9  So.  835;  Tillman  v.  State  (1911) 
136  Ga.  59,  70  S.  E.  876. 

As  to  the  court's  right  to  interfere 
with  this  discretion,  see  infra,  II.  d,  2. 

In  Brown  v.  State  (1898)  105  Ga. 
640,  31  S.  E,  557,  wherein  a  motion 


for  a  new  trial  was  made  on  the 
ground  that  **the  verdict  is  contrary 
to  law  and  evidence,  in  that  the  jury 
should  have  recommended  the  defend- 
ant to  mercy,"  the  court  said:  "We 
cannot  conceive  of  a  case  in  which  it 
can  be  said,  as  matter  of  law,  that  the 
jury  might  abuse  their  discretion  by 
failing  to  recommend  to  mercy  a  con- 
victed criminal.  The  power  of  a  jury 
in  a  capital  case  to  fix  life  imprison- 
ment as  a  punishment,  or  to  refuse  to 
do  so,  is  absolute,  and  cannot  be  con- 
trolled or  interfered  with  by  the 
courts.  In  such  a  matter  the  arm  of 
this  court  is  rendered  absolutely  pow- 
erless by  the  law;  and,  regardless  of 
what  the  individual  views  of  any  mem- 
ber of  this  bench  might  be  upon  the 
subject  of  capital  punishment  in  any 
particular  case,  we  do  not  think  it 
would  be  proper  even  to  suggest,  in- 
timate, or  advise  in  our  adjudication 
whether  the  death  penalty  or  life  im- 
prisonment should  be  inflicted.  The 
law  has  constituted  another  tribunal 
to  pass  upon  this  momentous  issue, 
and  we  have  no  disposition  to  invade 
its  prerogative."  To  the  same  effect, 
see  Thomas  v.  State  (1892)  89  Ga.  479, 
15  S.  E.  587. 

h.  Rights  of  counsel. 

As  to  the  rights  of  counsel:  with 
respect  to  recommendations  to  mercy 
under  statutes  leaving  the  acceptance 
of  such  recommendations  to  the  dis* 
cretion  of  the  court,  see  infra.  III.  a. 

Under  the  Florida  practice,  the  stat- 
ute empowering  the  jury  to  recom- 
mend the  defendant  to  mercy  may  be 
read  to  the  jury  by  either  counsel. 
See  Metzger  v.  State  (1881)  18  Fla. 
481;  Newton  v.  State  (1884)  21  Fla- 
53;  Denham  v.  State  (1886)  22  Fla. 
664. 

In  the  Georgia  case  of  Ozburn  v. 
State  (1891)  87  Ga.  174,  13  S.  E.  247, 
the  court  said :  "Under  our  law,  ju- 
ries trying  murder  cases  have  the 
right  to  avert  the  death  penalty  by 
recommending  life  imprisonment;  and 
it  is,  therefore,  not  improper  for  coun- 
sel to  argue  before  them  the  question 
whether  or  not  they  should  so  recom- 
mend. It  may  not  be  proper  for  coun- 
sel to  state  that  they  should  not  rec' 
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ommend  life  imprisonment  because 
the  governor  of  the  state  might  pardon 
the  defendant,  and  he  would  therefore 
be  set  free;  but  if  such  a  statement 
is  made,  and  the  attention  of  the  court 
is  not  called  to  it,  and  he  is  not  asked 
to  make  any  rulfng  thereon,  it  will 
afford  no  ground  for  a  new  trial." 

In  Ohio,  where  the  accused  is  tried 
under  a  statute  permitting  the  jury, 
in  its  discretion,  to  recommend  the 
defendant  to  mercy,  and  thereby  re- 
duce his  punishment,  the  refusal  of 
the  court  to  permit  the  defendant's 
counsel  to  argue  such  recommendation 
to  the  jury  is  a  denial  of  the  right  of 
the  accused  to  defend  with  counsel, 
guaranteed  by  the  Constitution.  Shel- 
ton  V.  State  (1921)  —  Ohio  St.  — , 
131  N.  E.  704,  wherein  the  court  said : 
**The  function  of  counsel  in  a  jury 
case  is  to  aid  the  court  in  the  appli- 
cation of  correct  principles  of  law  and 
the  orderly  administration  of  justice; 
to  aid  the  jury  in  ascertaining  the 
facts  pertinent  to  the  issue,  the  rela- 
tionship and  the  application  of  the 
facts  and  law  to  each  other  and  to 
the  issue  in  the  case,  in  determining 
the  inferences  and  conclusions  to  be 
drawn  from  the  facts;  and  especially 
to  secure  to  his  client  every  right  to 
which  he  is  entitled  under  the  law  of 
the  land.  In  securing  such  right  it 
is  not  only  his  duty  to  bring  to  the 
attention  of  the  court  and  jury  perti- 
nent competent  facts  favorable  to  the 
cause  of  his  client,  and  to  prevent 
Incompetent,  irrelevant  facts  from  be- 
ing introduced  against  him,  but  it' is 
also  his  duty  to  aid  the  court  and 
jury  in  the  analysis  of  such  facts,  and 
in  the  drawing  of  proper  and  reason- 
able inferences  therefrom;  and  in  ar- 
riving at  a  correct  conclusion  from 
such  facts  and  reasonable  inferences, 
and  in  the  discharge  of  such  duty,  he 
is  at  liberty  to  argue  every  controlling 
fact  or  inference  to\iching  not  only 
the  question  of  the  guilt  or  innocence 
of  the  accused  of  the  crime  charged, 
but  also,  where  the  jury  have  the 
power  to  fix  the  penalty,  every  fact  or 
inference  which  may  influence  the 
jury  in  fixing  such  penalty;  and  while 
counsel  is  not  entitled  to  bring  to  the 
attention  of  the  jury,  by  argument, 
17  A.L.R.— 71. 


facts  in  support  of  which  no  evidence 
has  been  adduced,  a  wide  latitude  is 
allowed  him  by  way  of  illustration. 
.  •  ,  The  right  to  reconunend  mercy 
having  been  limited  by  this  court  to 
the  circumstances  and  facts  leading 
up  to  and  attending  the  alleged  homi- 
cide, as  disclosed  by  the  evidence,' 
and  it  therefore  having  been  the  duty 
of  the  trial  court  in  the  instant  case 
to  so  charge  the  jury,  it  became  the 
duty  of  the  jury  to  consider  those 
facts  and  circumstances  with  refer- 
ence to  determining  the  question  of 
the  guilt  or  innocence  of  the  accused 
of  the  crime  charged,  and  it  also  be- 
came their  privilege  to  consider  those 
same  facts  and  circumstances  with 
reference  to  determining  whether 
they  would  or  would  not  recommend 
mercy,  and  equally  became  the  privi- 
lege of  the  accused,  by  his  counsel, 
to  argue  those  facts  and  circumstances 
with  a  view  to  that  phase  of  the  ver^ 
diet,  and  to  make  such  illustrations  in 
connection  with  that  phase  of  his  ar- 
gument as,  in  his  judgment,  would 
best  secure  the  favorable  considera- 
tion of  the  jury,  and  a  denial  of  such 
privilege  was  a  denial  of  the  right 
guaranteed  to  him  by  §  10,  article  1, 
of  the  Constitution  of  Ohio.  The  jury 
having  failed  to  recommend  mercy, 
the  prejudice  to  the  accused  is  ap- 
parent, and  in  the  instant  case  is  em- 
phasized by  the  failure  of  the  court 
to  observe  the  same  policy  with  refer- 
ence to  the  argument  of  counsel  for 
the  state." 

On  the  other  hand,  counsel  for  the 
state  have  the  same  right  to  argue 
that  the  recommendation  should  be 
withheld.  See  Howell  v.  State  (re- 
ported herewith)  ante,  1108. 

Counsel  may  not  interrogate  a  ve- 
nireman, on  the  voir  dire  examination, 
as  to  his  views  concerning  a  recom- 
mendation of  mercy,  for  the  purpose 
of  committing  the  juror  one  way  or 
the  other,  before  he  has  heard  the  evi- 
dence. State  V.  Ellis  '(1918)  98  Ohio 
St.  21,  120  N.  E.  218,  wherein  the 
court  said:  "The  oath  of  the  juror 
is  to  'well  and  truly  try  and  true 
deliverance  make  between  the  state  of 
Ohio  and  the  prisoner  at  the  bar.' 
All  of  above  grounds,  severally  and 
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collectively,  are  primarily  designed  to 
secure  for  the  state,  no  less  than  the 
prisoner  at  the  bar,  a  fair  and  im- 
partial jury.  What  is  the  jury  to  try? 
Manifestly,  the  issues  raised  by  the 
indictment;  that  is,  the  guilt  of  the 
prisoner  as  therein  charged.  The  en- 
tire voir  dire  examination  should  be 
directed  exclusively  to  the  question 
whether,  from  any  cause,  the  juror 
has  a  bias  of  mind  in  favor  of  or 
against  either  party  that  would  inter- 
fere with  his  impartial  and  full  con- 
sideration between  them  as  to  the 
guilt  of  the  accused  as  charged.  Now, 
when  that  guilt  is  determined — and  in  • 
this  case  it  was  found  by  the  jury  to 
be  murder  in  the  first  degree — it  then 
becomes  the  duty  of  the  jury  to  de- 
termine the  penalty.  If  they  recom- 
mend mercy,  the  court  is  obliged  by 
the  statute  to  impose  life  imprison- 
ment. If  they  fail  to  recommend 
mercy,  the  court  '  must  impose  the 
death  penalty.  Manifestly,  this  is  all 
subsequent  to  the  determination  of  the 
guilt  or  innocence  of  the  accused.  It 
has  nothing  whatsoever  to  do  with 
the  qualifications  of  the  jurors  to  im- 
partially try  the  accused.  Clearly, 
the  foregoing  examination  of  the  ve- 
nireman in  the  instant  case  discloses 
simply  this:  That  his  views  touching 
murder  in  the  first  degree  clearly  es- 
tablished beyond  a  reasonable  doubt 
that,  in  such  case,  he  would  not  rec- 
ommend mercy.  It  will  not  do  to  say 
that  he  would  not  consider  the  recom- 
mendation, because  the  very  fact  that 
he  rejected  such  recommendation  pre- 
supposes consideration.  Upon  what 
theory  of  qualification  of  jurors 
should  such  answers  disqualify  the 
venireman?  It  is  a  well-settled  rule, 
under  the  statutes,  where  the  jury 
have  nothing  whatsoever  to  do  with 
the  penalty  attendant  upon  their  rendi- 
tion of  a  verdict  of  guilty,  that  preju- 
dice against  crime  does  not  disqualify 
the  jury.  Indeed,  it  is  high  time  for 
courts  to  say  that  prejudice  against 
crime  should  be  a  qualification  for 
jury  service.  Would  it  be  urged  that 
a  man  who  had  no  prejudice  against 
crime  was  even  a  good  citizen,  to  say 
nothing  of  a  good  juror?  The  crim- 
inal or  quasi  criminal  is  the  only  in- 


dividual known  to  the  law  who  has 
no  prejudice  against  crime.  Hence  he 
is  the  criminal.  If  prejudice  against 
crime  disqualifies  one  from  being  a 
competent  and  impartial  juror,  then 
the  only  persons  qualified  for  such 
jury  service  are  of  the  criminal  or 
quasi  criminal  class.  The  authorities, 
however,  are  uniformly  settled  that, 
no  matter  what  the  degree  or  extent 
of  the  prejudice  against  crime,  the 
prejudice  will  not  disqualify  the  juror, 
so  long  as  it  is  not  against  the  prison- 
er personally;  for  he,  indeed,  in  fact 
and  in  law,  is  presumed  to  be  innocent 
.  .  .  It  might  be  urged  that,  be- 
cause the  state  may  inquire  as  to 
prejudice  against  capital  punishment, 
therefore  the  defendant  should  like- 
wise inquire  as  to  any  prejudice 
against  reconmiending  mercy.  But  the 
statute  determines  this  question  by 
providing  that  the  prejudice  against 
capital  punishment  is  a  specific  ground 
of  challenge,  and  the  statute  does  not 
make  any  such  provision  with  refer- 
ence to  a  recommendation  of  mercy. 
Again,  there  is  other  sound  ground 
for  such  distinction.  A  juror,  if  he 
have  a  prejudice  against  capital 
punishment,  may  refuse  to  find  the 
prisoner  guilty  of  murder  in  the  first 
degree,  because  such  finding  might 
subject  him  to  such  penalty,  unless 
the  jurors  recommend  mercy.  A  juror 
might,  if  that  prejudice  were  strong 
enough,  refuse  to  concur  in  a  first- 
degree  verdict,  notwithstanding  the 
evidence  clearly  showed  to  a  moral 
certainty  the  guilt  of  the  accused. 
Independent  of  the  statute,  however, 
prejudice  against  capital  punishment 
has  been  generally  recognized  as  a 
ground  for  challenge,  and  with  al- 
most equal  uniformity  the  question 
of  recommendation  of  mercy  has  in  no 
wise  been  recognized  as  a  ground  for 
challenge.  The  decisions,  of  course, 
are  quite  uniform  that  the  trial  judge 
may  not  advise  or  direct  the  jury 
touching  a  recommendation  of  mercy; 
and,  if  the  judge  may  not  do  so,  why 
should  counsel  be  permitted  to  commit 
the  jurymen  in  advance,  either  one 
way  or  the  other,  touching  such  rec- 
ommendation? The  jury  should  be 
left   entirely   free   to    consider  that 
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question  after  they  have  agreed  upon 
a  verdict  of  murder  in  the  first  de- 
gree. There  is  already  too  large  a 
latitude  allowed  in  this  voir  dire  ex- 
amination. To  open  the  door  still 
wider  to  this  preliminary  question 
touching  recommendation  of  mercy 
would  permit  an  almost  interminable 
line  of  hypothetical  questions  as  to 
what  would  constitute  such  a  case  in 
the  judgment  of  the  juror;  for  in- 
stance, whether,  if  there  were  miti- 
gating circumstances  of  one  kind  or 
another  kind,  he  would  be  favorably 
inclined  thereto,  all  with  a  view  of 
committing  the  juror  one  way  or  the 
other,  before  he  has  even  heard  the 
evidence  in  the  court.  The  question 
touching  the  venireman's  view  as  to 
murder  in  the  first  degree  was  im- 
properly asked,  and  the  objection  to 
its  asking  should  have  been  sus- 
tained." 

e,  Duty  of  court  to  instruct. 

Where  the  statute  makes  a  recom- 
mendation of  mercy  binding  on  the 
court,  the  jury  should  be  instructed 
as  to  the  right  to  make  such  a  recom- 
mendation; but  the  failure  so  to  in- 
struct is  not  error,  in  the  absence  of 
a  special  request  therefor.  Keech  v. 
State  (1876)  15  Fla.  591;  Metzger 
V.  State  (1881)  18  Fla.  481;  Newton  v. 
State  (1884)  21  Fla.  53)  Denham  v. 
State  (1886)  22  Fla.  664;  Milton 
V.  State  (1898)  40  Fla*  251,  24  So.  60; 
Cook  V.  State  (1903)  46  Fla,  36,  35  So. 
665;  Webster  v.  State  (1904)  47  Fla. 
108,  36  So.  584;  Mason  v.  State  (1905) 
27  Ohio  C.  C.  526;  State  v.  Dodson 
(1881)  16  S,  C.  453;  State  v.  Owens 
(1895)  44  S,  C.  324,  22  S,  E.  244; 
State  V.  Adams  (1903)  68  S.  C.  421,  47 
S.  E.  676..  Compare  Harris  v.  State 
(1877)  59  Ga,  635. 

In  Mason  v.  State  (1905)  27  Ohio 
C.  C.  526,  the  court  said:  "It  is  the 
duty  of  the  court  to  instruct  the  jury 
upon  all  the  questions  of  law  arising 
before  them  in  the  case,  but  a  failure 
to  instruct  upon  any  particular  point 
does  not  constitute  prejudicial  error 
unless  the  court  is  requested  to  so 
charge.  While  we  think  that  the  jury 
could  not  intelligently  recommend  the 
prisoners  to  mercy  without  knowing 


the  effect  of  such  recommendation, 
and  that  it  is  the  duty  of  the  court 
to  so  instruct,  yet,  there  being  no  re- 
quest in  this  case,  it  was  not  error 
for  which  the  judgment  could  be  re- 
versed." 

In  Keech  v.  State  (1876)  15  Fla. 
591,  it. was  said:  "It  is  further  al- 
leged that  the  court  erred  in  omitting 
to  instruct  the  jury  that  'the  law  al- 
lowed them  to  add  to  their  verdict  a 
recommendation  of  mercy,'  in  view  of 
the  Statute  of  1872,  which  provides 
that,  when  such  recommendation  is 
made  in  cases  of  murder,  the  penalty 
shall  be  imprisonment  for  life,  in- 
stead of  hanging.  We  know  of  no  rule 
requiring  the  court  to  instruct  the 
jury  in  regard  to  the  punishment  to 
be  inflicted  upon  criminals.  It  would 
be  very  proper  for  the  court  to  in- 
struct the  jury  as  to  the  existence  of 
this  law,  in  all  capital  cases,  and  it 
would  undoubtedly  be  the  duty  of  the 
court  to  do  so  if  it  were  specially 
requested.  In  this  case  we  find  no 
exception  taken  on  account  of  the 
omission,  nor  any  evidence  that  the 
court  was  so  requested." 

In  State  v.  Dodson  (1881)  16  S.  C 
453,  the  court  said:  "The  .  .  . 
question  is  whether  there  was  any 
error  of  law  on  the  part  of  the  cir- 
cuit judge  in  omitting  to  inform  the 
jury  that  they  had  the  power,  under 
the  Act  of  1878,  to  bring  in  a  special 
verdict  recommending  the  prisoners 
to  mercy.  As  has  been  recently  deter- 
mined in  the  case  of  State  v.  Gill 
(J880)  14  &  C.  410,  the  jury  always 
had  this  power,  and  the  only  effect  of 
the  provision  in  the  act  above  cited 
is  to  declare  what  shall  be  the  definite 
legal  effect  of  the  exercise  of  this 
power  in  the  cases  mentioned  in  the 
act.  There  are  very  few  instances — 
we  doubt  if  there  are  any — in  which 
such  recommendation  has  not  been  re- 
spected by  the  proper  authority,  and 
yet  we  have  never  heard  it  suggested 
before  that  the  omission  of  a  judge 
to  inform  the  jury  that  they  had  such 
a  power  would  constitute  such  an 
error  of  law  as  could  be  corrected  by 
this  court;  and  we  can  see  no  reason 
why  it  should  be  so  regarded  now, 
especially  when,  as  in  this  case,  there 
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was  no  request  so  to  instruct  the  jury. 
.  .  .  According  to  the  judge's  re- 
port, and  from  the  evidence  submitted 
here,  it  does  not  seem  that  there  was 
anything  whatever  in  the  case  as  made 
below,  calling  for  such  an  instruction 
to  the  jury  as  it  is  now  contended 
should  have  been  given.  So  far  as 
we  are  informed  there  were  no  miti- 
gating circumstances  in  the  case.  The 
sole  question  was  whether  the  persons 
charged  were  the  persons  who  did 
the  deed,  and  it  seemed  to  be  con- 
ceded, even  in  the  argument  of  the 
counsel  for  the  prisoners,  that,  if 
they  were  guilty,  they  would  be 
hanged.  This  being  the  case,  in  the 
absence  of  any  request  so  to  instruct 
the  jury,  we  do  not  think  the  omission 
of  the  judge  to  inform  the  jury  that 
they  had  the  power  to  bring  in  a  ver- 
dict of  guilty,  accompanied  by  the 
recommendation  to  mercy,  was  such 
an  error  of  law  as  deprived  the  pris- 
oners of  any  of  the  substantial  means 
of  obtaining  a  fair  and  impartial 
trial.  A  judge  is  not  bound  to  lay  be- 
fore the  jury  all  the  law  which  might, 
under  any  circumstances,  apply  to 
the  offense  charged,  but  only  such 
principles  as  are  applicable  to  the 
case  as  made  by  the  evidence;  and  if 
the  party  charged  desires  to  have  any 
other  principles  of  law  laid  down  to 
the  jury,  it  is  his  duty  to  request  the 
judge  to  instruct  the  jury  as  to  such 
other  propositions  as  he  may  desire 
the  jury  to  be  informed  of.  .  .  . 
There  is  not  only  no  evidence  that  the 
jury  were  ignorant  of  their  power  to 
recommend  to  mercy,  but  the  pre- 
sumption is  the  other  way,  as  it  can 
scarcely  be  supposed  that  the  jury 
were  ignorant  of  the  fact  that  they 
possessed  a  power  which  has  been  ex- 
ercised by  juries,  whenever  so  minded, 
ever  since  the  foundation  of  our  ju- 
dicial system;  and,  as  we  have  said, 
there  does  not  appear  to  be  anything 
in  the  circumstances  calling  for  the 
exercise  of  such  a  power." 

But  when  specially  requested,  the 
failure  of  the  court  to  give  such  an 
instruction  is  reversible  error.  State 
V.  Martin  (reported  herewith)  ante, 
1090,  wherein  the  court  said:  "[Er- 
ror]  is  based  on  the  refusal  of  the 


court  to  charge  as  requested  by  the  de- 
fendant as  follows :  'If,  after  consid'' 
ering  all  the  evidence,  you  find  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  under  your  oaths  as  jurors, 
you  may,  at  the  time  of  rendering  sach 
verdict,  recommend  imprisonment  at 
hard  labor  for  life.'  The  defendant 
was  entitled  to  this  instruction  under 
the  Statute  of  1916  (Pamph.  Laws, 
576),  which  provides  that  every  per- 
son convicted  of  murder  in  the  first 
degree  shall  suffer  death,  unless  the 
jury,  at  the  time  of  rendering  the  ver- 
dict in  such  case,  shall  recommend 
imprisonment  at  hard  labor  for  life, 
in  which  case  this,  and  no  greater, 
punishment  shall  be  imposed." 

Under  a  former  statute  punishing 
hog  stealing,  the  failure  of  the  court, 
in  Harris  v.  State  (1877)  69  Ga.  635, 
to  instruct  the  jury  as  to  such  rec- 
ommendation, in  the  absence  of  a 
special  request  therefor,  was  held  to 
be  reversible  error.  The  court  said: 
•'Section  4399  of  the  Code  makes  cat- 
tle stealing  punishable  with  peniten- 
tiary imprisonment,  unless  the  prison- 
er be  recommended  to  mercy,  in  which 
event  he  shall  be  punished  as  pre- 
scribed in  §  4310  of  the  Code.  Sec- 
tion 4310  makes  his  punishment  only 
fine,  imprisonment  in  jail,  or  work 
in  chain  gang, — ^any  one  or  more  of 
these  punishments.  Section  4401 
makes  hog  stealing  punishable  as  pre- 
scribed in  §  4310;  but  the  Act  of  1875, 
page  26,  puts  hog  stealing  on  the  same 
footing  with  cattle  stealing;  and 
therefore  the  offense  is  a  penitentiary 
offense,  unless  the  jury  recommend 
to  mercy ;  then  the  defendant  shall  be 
punished  as  prescribed  in  §  4310.  So 
it  is  clear  that  it  is  for  the  jury  not 
only  to  pass  upon  the  guilt  of  the  ac- 
cused, but  to  fix  the  punishment,  to 
grade  the  offense,  to  determine  wheth- 
er it  be  felony  or  misdemeanor.  This 
is. an  important  right  of  the  accused, 
— to  have  his  offense  graded  and  the 
penalty  of  the  law  fixed  by  the  jury. 
The  statute  gives  him  the  right,  but 
the  court  below  took  it  from  him  by 
not  telling  the  jury  that  the  law  gave 
it  to  him,  and  that  they  must  pass 
upon  his  guilt,  the  nature  and  extent 
of  it,  so  as  to  send  him  to  the  peni' 
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tentiary,  or  to  jail,  or  chain  gang,  or 
perhaps  to  subject  him  only  to  a  fine. 
It  seems  just  as  necessary  to  give  the 
charge  in  such  a  case,  as,  in  the  case 
of  homicide,  to  give  its  various 
grades.  We  think  that  the  court  erred 
in  overruling  the  motion  for  a  new 
trial  on  this  ground." 

d.  Form  and  sufficiency  of  instruction. 

i.  Generally* 

Where  the  jury  are  instructed  as  to 
their  power  to  recommend  the  defend- 
ant to  mercy,  it  is  sufficient  if  the 
charge  is  in  the  language  of  the  stat* 
ute.  Newton  v.  State  (1884)  21  Fla. 
53;  Mann  v.  State  (1886)  22  Fla.  600; 
Denham  v.  State  (1886)  22  Fla.  664; 
Cook  V.  State  (1903)  46  Fla.  36,  35 
So.  665;  Fogarty  v.  State  (1888)  80 
Ga.  450,  5  S.  E.  782. 

In  Fogarty  v.  State  (Ga.)  supra, 
error  was  alleged  in  that  the  court 
refused  to  charge  the  jury  that,  "not- 
withstanding any  recommendation  to 
mercy  that  they  might  think  proper  to 
make,  the  punishment  would  still  re- 
quire confinement  in  the  penitentiary." 
The  court  said:  "It  appears  from  the 
record  that  the  jury  wrote  a  note  to 
the  judge  and  inquired  whether  they 
could  recommend  to  mercy  or  not. 
The  judge  caused  them  to  be  brought 
into  court,  and  read  them  §  4656  of 
the  Code;  and  we  think  that  even  if 
it  would  have  been  proper  to  give  such 
instructions  to  the  jury,  the  reading 
of  that  section  was  a  substantial  com- 
pliance with  the  request.  That  sec- 
tion says:  'In  all  cases  where  the  term 
of  punishment  in  the  penitentiary  is 
discretionary,  the  court  shall  deter- 
mine that  punishment,  paying  due  re- 
spect to  any  recommendation  which 
the  jury  might  think  proper  to  make 
in  that  regard/" 

In  State  v.  Stevens  (1916)  106  S.  C. 
272,  91  S.  E.  302,  the  court,  overrul- 
ing an  exception  that  the  jury  were 
not  instructed  about  their  full  power 
to  ^x  the  penalty  by  their  verdict,  held 
that  the  trial  judge  complied  with  the 
law  when  he  charged  as  follows:  "If 
you  find  a  verdict  of  guilty  of  murder 
upoa  the  first  count  of  this  indict- 
ment, you  have  the  right  to  add,  if  you 
see    proper,     a    recommendation    to 


mercy,  which  will  have  the  effect  of 
reducing  the  punishment  to  imprison- 
ment in  the  state  penitentiary  for 
life." 

Under  the  Florida  statute,  the  court 
may  read  the  statute  of  its  own  mo- 
tion. Denham  v.  State  (1886)  22  Fla. 
664. 

Where  the  court  has  erroneously 
led  the  jury  to  suppose  that,  by  in- 
corporating in  their  verdict  a  recom- 
mendation to  mercy,  the  punishment 
will  be  'reduced,  the  verdict  is  ren- 
dered invalid.  Regular  v.  State 
(1877)  58  Ga.  264.  And  see  to  the 
same  effect,  cases  set  out  infra,  IV.  b, 
which  arose  in  the  absence  of  a  stat- 
ute authorizing  a  recommendation  to 
mercy. 

Thus,  in  Regular  v.  State  (Ga.)  su- 
pra, wherein  the  court  charged  the 
jury  as  to  their  power  to  recommend 
the  defendant  to  life  imprisonment  if 
they  found  him  guilty  on  circumstan- 
tial evidence  alone,  when,  in  fact, 
there  was  no  circumstantial  evidence, 
the  judgment  was  reversed.  The 
court  said:  "The  charge  of  the  court 
in  relation  to  circumstantial  evidence 
was  based  entirely  upon  an  assumed 
state  of  facts;  there  was  no  circum- 
stantial evidence  in  the  case,  and, 
therefore,  this  charge  of  the  court 
was  manifestly  erroneous,  and  calcu- 
lated to  mislead  the  jury,  and  quite 
probably  did  mislead  them,  as  to  the 
form  and  effect  of  their  verdict.  The 
Act  of  1875  declares  'that  whenever  a 
jury  in  a  capital  case  of  homicide 
shall  find  a  verdict  of  guilty,  with  a 
recommendation  of  mercy,  instead  of 
a  recommendation  of  imprisonment 
for  life,  in  cases  where,  by  law,  the 
jury  may  make  such  recommendation, 
such  verdict  shall  be  held  to  mean  im- 
prisonment for  life/  The  charge  of 
the  court  assumed  that  there  was  cir- 
cumstantial evidence  in  the  case 
which  would  authorize  the  jury  to 
recommend  that  the  defendant  should 
be  imprisoned  in  the  penitentiary  for 
life;  and  upon  that  erroneous  assump- 
tion, that  it  was  a  case  in  which  the 
jury  might  make  such  a  recommenda- 
tion, the  jury  recommended  the  de- 
fendant to  mercy,  which  recommenda- 
tion to  mercy,  the  Act  of  1875  de- 


1126 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


Glares,  shall  mean  imprisonment  for 
life,  in  that  class  of  cases  which  the 
erroneous  charge  of  the  court  as- 
sumed this  to  be;  to  wit,  a  case  of 
circumstantial  evidence.  The  court 
also  chargred  the  jury  in  relation  to 
the  offense  of  voluntary  manslaugh- 
ter, and  it  is  quite  possible  that  if  the 
jury  had  not  been  induced  to  believe, 
from  the  erroneous  charge  of  the 
court,  that  the  effect  of  their  rec- 
ommendation would  be  to  imprison 
the  defendant  for  life,  instead  of  the 
death  penalty,  that  they  might  have 
found  the  defendant  guilty  of  that  in- 
ferior grade  of  homicide.  Who  can 
tell?  The  jury  may  not  have  clearly 
understood  what  was  the  circumstan- 
tial evidence  which  would  have  au- 
thorized them  to  recommend  the  de- 
fendant to  mercy  under  the  charge  of 
the  court,  assuming  that  there  was 
such  evidence.  In  view  of  the  facts 
of  this  case,  as  disclosed  in  the  record, 
the  better  and  safer  course,  in  our 
judgment,  inasmuch  as  the  life  of  the 
defendant  is  involved,  will  be  to  order 
a  new  trial." 

It  has  been  held  proper  for  the  trial 
court,  either  at  the  request  of  the 
jury,  or  without  such  request,  to  ap- 
prise that  body  with  relation  to  the 
power  of  supervision  possessed  by  the 
pardoning  tribunal.  State  v.  Rombolo 
(1915)  89  N.  J.  L.  565,  99  Atl.  434,  sub- 
sequent appeal  not  involving  the  point 
in  (1918)  91  N.  J.  L.  560,  103  Atl.  203. 
In  that  case  the  instruction  com- 
plained of  came  about  in  the  following 
manner:  The  court,  at  the  conclu- 
sion of  its  charge  to  the  jury,  pointed 
out  that  the  legislature,  in  the  pre- 
ceding winter,  had  passed  a  law  which 
declared  that  "every  person  convicted 
of  murder  in  the  first  degree,  his  aid- 
ers, abettors,  counselors,  and  procur- 
ers, shall  suffer  death  unless  the  jury, 
at  the  time  of  rendering  the  verdict 
in  such  case,  shall  recommend  im- 
prisonment at  hard  labor  for  life,  in 
which  case  this,  and  no  greater,  pun- 
ishment, shall  be  imposed"  (Pamph. 
Laws  1916,  p.  576),  and  instructed 
them  that,  under  this  statute,  it  would 
be  their  duty,  in  case  they  found  the 
defendant  guilty  of  murder  in  the  first 
degree,  to  determine  whether  or  not 
they  would  make  the  recommendation. 


The  jury,  having  then  retired  for  the 
consideration  of  its  verdict,  afterward 
came  into  court  and  submitted  the 
following  question:  "Can  a  man  be 
pardoned  if  found  guilty  of  murder  in 
the  first  degree  with  recommenda- 
tion?" This  question  was  answered 
in  the  affirmative.  Denying  the  con- 
tention that  the  court  erred  in  its  ans- 
wer to  this  question,  it  was  said:  "No 
objection  was  made,  or  exception 
taken,  to  this  deliverance,  and  there- 
fore no  assignment  of  error  or  reason 
for  reversal  could,  properly,  be  based 
upon  it.  But,  as  the  matter  is  one  of 
general  importance,  in  view  of  the 
legislation  referred  to  by  the  trial 
court,  it  seems  to  us  advisable  that 
we  should  eicpress  our  opinion  con- 
cerning it.  Prior  to  the  enactment  of 
this  statute,  the  jury  in  a  homicide 
case  had  no  function  to  perform  ex^ 
cept  the  ascertainment  and  declara- 
tion of  the  guilt  or  innocence  ef  the 
defendant,  and,  in  case  he  was  found 
guilty,  to  declare  the.  degree  of  his 
crime.  The  punishment  which  should 
follow  the  conviction  was  a  matter 
with  which  the  jury  had  nothing  to 
do.  By  force  of  this  legislation,  how- 
ever, an  additional  burden  is  pirt  up- 
on the  jury,  in  case  they  shall  adjudge 
the  defendant  to  be  guilty  of  murder 
in  the  first  degree,  and  that  is,  to  de- 
termine, within  the  limits  fixed  by  the 
statute,  what  his  punishment  shall  be. 
Naturally  one  of  the  elements  to  be 
considered  by  them  in  determining 
that  punishment  is  whether,  if  they 
shall,  by  their  verdict,  impose  life  im- 
prisonment, it  can  be  disregarded  and 
set  at  naught  by  the  court  of  pardons. 
We  see  no  reason  why  they  should  not 
be  informed  of  the  power  of  the  court 
of  pardons  if  they  so  desire,  and,  as  a 
necessary  consequence,  we  see  no  im- 
propriety in  the  trial  court,  either  at 
the  request  of  the  jury,  or  without 
such  request,  apprising  thi^t  body  with 
relation  to  the  power  of  supervision 
possessed  by  the  pardoning  tribunal." 
To  the  same  effect,  and  following 
State  V.  Rombolo  (N.  J.)  supra,  see 
State  V.  Carrigan  (1919)  93  N.  J.  L. 
268,  108  Atl.  315,  affirmed  on  opinion 
below  in  (1920)  94  N.  J.  L.  566,  lU 
Atl.  927. 
In  Valentine  v.  State  (1886)  77  Ga. 
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470,  after  the  jury  had  been  out  in 
their  room  for  several  hours  without 
being  able  to  agree,  they  were  brought 
into  court,  and  the  court,  on  being  in- 
formed that  they  had  not  agreed,  and 
wished  to  be  instructed  further,  asked 
them  what  the  difficulty  was.  One  of 
the  jurors  replied  that  it  was  the 
question  of  recommendation,  and  that 
the  jury  desired  to  know  whether,  in 
the  event  they,  the  jury,  failed  to  rec- 
ommend to  mercy,  the  judge  had  any 
discretion  in  fixing  the  punishment. 
To  which  inquiry  the  judge  replied  as 
follows:  "That  question  is  entirely 
with  you,  gentlemen  of  the  jury.  If 
you  find  the  defendant  guilty,  the  law 
leaves  no  alternative  to  the  court  but 
to  sentence  him  to  death.  It  is  for 
you  to  say  from  the  evidence,  from  all 
the  facts  and  circumstances  of  the 
case,  whether,  in  the  event  you  find 
him  guilty,  you  are  warranted  in  rec- 
ommending him  to  imprisonment  in 
the  penitentiary  for  life;  and  if  you 
render  a  verdict  with  that  recommen- 
dation, the  court  is  bound  to  sentence 
him  accordingly."  The  court  said: 
**That  the  charge  was  substantially 
repeated  when  the  jury  came  into 
court  and  stated  that  their  trouble  to 
agree  arose  out  of  that  difficulty  in 
regard  to  the  respective  powers  of 
themselves  and  the  court  cannot  be 
«rror.  The  court  told  them  it  had 
none,  but  the  jury  had  all;  'it  is  for 
you  to  say,  from  the  evidence,  from  all 
the  facts  and  circumstances  of  the 
case,  in  the  event  you  find  him  guilty, 
whether  you  are  warranted  in  recom- 
mending him  to  imprisonment  in  the 
penitentiary  for  life;  and  if  you  ren- 
der a  verdict  with  that  recommenda- 
tion, the  court  is  bound  to  sentence 
him  accordingly.'  This  is  what  he 
should  have  instructed  them  when 
they  asked  him  about  that  trouble  on 
their  minds.  The  responsibility  was 
upon  them,  and  they  should  have 
known  it." 

The  contention  that  the  failure  of 
the  court  to  charge  the  jury  what 
would  be  the  effect  of  a  verdict  find- 
ing the  defendant  guilty,  with  recom- 
mendation to  mercy,  misled  the  jury 
into  the  belief  that  such  a  verdict 
would  subject  the  defendant  to  pun- 
ishment by  confinement  in  the  peniten- 


tiary for  a  term  less  than  that  of  his 
natural  life,  has  been  held  to  be  with- 
out merit.  Tillman  v.  State  (1911) 
136  6a.  59,  70  S.  E.  876.  In  that  case 
the  jury  were  given  the  following  in- 
struction: ''Now  in  this  case,  gentle- 
men of  the  jury,  if  you  find  the  de- 
fendant guilty  of  murder  as  charged 
in  the  bill  of  indictment,  the  form  of 
your  verdict  would  be,  *We,  the  jury, 
find  the  defendant  guilty;'  and  that 
would  mean  guilty  of  murder,  and  the 
death  penalty  would  follow.  If  you 
find  the  defendant  guilty  of  murder, 
and  do  not  wish  him  to  suffer  the 
death  penalty,  then  the  form  of  your 
verdict  would  be,  *We,  the  jury,  find 
the  defendant  guilty,  and  recommend 
that  he  [be]  punished  by  imprison- 
ment in  the  penitentiary  for  life;'  and 
that  would  be  the  penalty  enforced. 
It  is  in  the  jury's  discretion,  unlimited 
by  any  rule  of  law  whatever,  when 
they  find  a  defendant  guilty  of  mur- 
der, to  save  him  from  the  death  pen- 
alty by  a  recommendation  to  life  im- 
prisonment as  a  punishment.  If  you 
find  the  defendant  guilty  of  voluntary 
manslaughter,  then  the  form  of  your 
verdict  would  be,  'We,  the  jury,  find 
the  defendant  guilty  of  voluntary 
manslaughter.'  If  you  find  the  de- 
fendant not  guilty,  or  if  you  have  a 
reasonable  doubt  as  to  his  guilt,  the 
form  of  your  verdict  would  be,  'We, 
the  jury,  find  the  defendant  not 
guilty.'  "  A  recommendation  of  mercy 
accompanied  the  verdict,  but  excep- 
tion was  taken  to  the  failure  of  the 
court  to  charge  the  jury  on  the  sub- 
ject of  the  verdict  of  guilty  with  a 
recommendation  to  mercy  of  the  court. 
The  court  said :  "While  the  court  did 
not  inform  the  jury  what  punishment 
would  follow  a  verdict  finding  the  de- 
fendant guilty  of  murder,  with  a  rec- 
ommendation to  the  mercy  of  the 
court,  we  do  not  think  the  jury  had 
any  intention,  in  rendering  the  ver- 
dict found,  except  that  the  defendant 
should  be  punished  by  imprisonment 
in  the  penitentiary  for  life.  The  court 
fully  charged  the  jury  as  to  the  forms 
of  the  different  kinds  of  verdicts  they 
were  authorized  to  render  in  the  case ; 
and  in  order  to  have  the  defendant 
punished  by  confinement  in  the  peni- 
tentiary for  life,  a  verdict  of  guilty' 
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with  a  recommendation  in  terms  that 
this  be  done  would  have  been  more  in 
accordance  with  the  instructions  of 
the  court;  but  we  are  satisfied  that 
this  punishment  was  intended  by  the 
jury  in  rendering  the  verdict  offered 
the  court'  and  accepted  by  it.  The 
court  in  effect  told  the  jury  if  they 
found  the  defendant  guilty  of  murder, 
one  of  two  penalties  must  be  visited 
upon  him.  In  neither  of  the  forms 
given  by  the  court  was  the  word  'mur- 
der' contained,  but  the  jury  in  their 
verdict  stated  that  they  found  the  de- 
fendant guilty  of  the  offense  of  mur- 
der. In  finding  him  guilty  of  hiurder, 
the  jury  must  have  understood  that 
one  of  these  two  penalties  named  by 
the  court  in  his  charge  would  be  in- 
flicted on  the  defendant,  and  a  verdict 
of  guilty  of  murder  with  a  recommen- 
dation to  mercy,  such  as  the  jury 
rendered  in  this  case,  means,  under 
the  Penal  Code  1910,  §  63,  that  the 
punishment  following  such  a  verdict 
is  imprisonment  in  the  penitentiary 
for  life." 

In  State  v.  Aughtry  (1896)  49  S.  C. 
285,  26  S.  E.  619,  27  S!  E.  199,  the 
court,  in  its  general  charge,  instruct- 
ed the  jury  as  to  the  verdicts  which, 
in  their  discretion,  they  might  render, 
as  follows:  "Now,  under  this  indict- 
ment, there  are  several  forms  of  ver- 
dict you  can  find.  You  can  find 
'guilty,'  which  would  be  guilty  of  mur- 
der; or  you  can  find  a  verdict  of  'guilty 
with  recommendation  to  mercy,' — ^that 
is  what  is  known  as  a  special  verdict, 
and  that  recommendation  of  itself 
changes  the  punishment.  If  you  sim- 
ply find  'guilty,'  without  recommenda- 
tion to  mercy,  the  penalty  is  that  of 
death.  If  you  recommend  to  the  mercy 
of  the  court,  it  changes  the  punish- 
ment to  imprisonment  in  the  state 
penitentiary  for  life.  Or  you  can  find 
a  verdict  'guilty  of  manslaughter,' 
which  is  the  unlawful  killing  of  an- 
other without  malice,  either  express 
or  implied;  or  you  can  find  'not 
guilty.'  "  After  the  jury  retired  they 
requested  a  further  explanation  of  the 
four  verdicts,  particularly  manslaugh- 
ter. In  response  to  the  request  the 
court  explained  the  difference  between 
the  crime  of  murder  and  that  of  homi- 


cide, and  concluded  his  instruction  as 
follows:  "Under  this  indictment  you 
can  find  one  of  four  verdicts, — ^guilty 
of  murder,  which  would  be  death,  or 
guilty  with  recommendation  to  mercy, 
which  would  reduce  the  punishment 
by  reason  of  that  verdict  to  imprison- 
ment; guilty  of  manslaughter,  or  not 
guilty."  A  verdict  of  guilty,  with 
mercy,  being  returned  against  the  de- 
fendant, a  motion  for  a  new  trial  was 
made  on  the  ground  that  the  trial 
judge  misdirected  and  misled  the  jary 
to  the  prejudice  of  the  defendant,  and 
wittingly  influenced  the  verdict  as 
fbund  by  them,  by  failing  to  charge 
the  jury  in  response  to  the  addition- 
al instruction  requested  by  them  as  to 
what  would  be  the  effect  of  a  verdict 
of  guilty,  with  recommendation  to 
mercy,  and  what  would  be  the  effect 
of  a  verdict  of  guilty  of  manslaugh- 
ter; and  in  failing  correctly  to  charge 
the  jury  as  to  the  distinction  between 
murder  and  manslaughter.  Sustain- 
ing a  denial  of  the  motion  by  the  trial 
judge,  the  court,  on  appeal,  said:  "It 
seems  to  us  that  the  jury  were  satis- 
fied with  the  explanation  given  by 
the  judge,  both  on  the  four  forms  of 
the  verdict  and  also  as  to  the  dis- 
tinguishing features  of  murder  and 
manslaughter.  Surely  the  circuit 
judge  carefully  distinguished  in  his 
definitions  of  the  crime  of  murder,  of 
the  one  part,  and  manslaughter,  of  the 
other  part.  Illustration  is  a  very 
happy  method  by  a  circuit  judge  of 
conveying  to  a  jury  the  difference  be- 
tween the  crime  of  murder  and  thai 
of  manslaughter,  after  he  has  once 
given  them  an  exact  legal  definition 
of  each.  We  do  not  see  that  the  cir- 
cuit judge  was  required,  after  having 
once  carefully  explained  to  the  jury 
what  the  effect  of  a  recommendation 
to  mercy  in  a  verdict  of  guilty  of  mur- 
der would  be,  to  repeat  it  again  in 
connection  with  the  word  'imprison- 
ment.' That  the  jury,  after  it  had 
rendered  its  verdict,  should  after- 
wards unite  in  an  explanation  of  what 
they  meant  and  understood  as  to  the 
duration  of  the  imprisonment  which 
would  follow  such  a  verdict,  should 
have  no  effect  upon  a  judge,  on  a  mo- 
tion for  a  new  trial,  because  of  such 
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an  explanation.  It  would,  it  seems 
to  us,  be  very  unwise  to  be  governed 
by  such  an  explanation  of  the  verdict 
after  it  has  been  published,  for  it  is 
well  known  that  the  grief  of  the 
family  and  friends  of  a  prisoner,  who 
has  been  sentenced  to  imprisonment 
for  life,  would  very  naturally  touch 
the  S3mipathies  of  a  jury,  thereby 
causing  them  to  be  willing  to  obviate 
the  same  if  possible.  The  circuit 
judge  did  not  err  in  this  matter." 

In  State  v.  Malloy  (1907)  79  8.  C. 
76,  60  S.  E.  228,  the  court  overruled 
an  exception  to  the  following  instruc- 
tion :  "If  you  find  the  defendant  guilty 
of  murder,  and  you  are  inclined  to  rec- 
ommend him  to  the  mercy  of  the  court, 
the  form  of  your  verdict  will  be 
'Guilty.'  Sigrn  your  name,  and  under 
your  name  write  the  word  'Foreman.'  '* 
It  was  urged  that  the  charge  was  erro- 
neous, and  that,  under  such  condi- 
tions, the  verdict  should  be  "Guilty, 
with  a  recommendation  to  mercy.'' 
The  presiding  judge  had  also  charged 
the  jury  as  follows:  "The  charge  in 
this  case  is  murder.  Murder  I  have 
already  defined  to  you,  but  I  failed  to 
tell  you  that,  while  we  have  no  grades 
for  murder  in  South  Carolina,  yet  the 
law,  in  its  compassion  for  human 
frailties,  permits  the  jury,  in  any  case 
where  they  feel  themselves  oath- 
bound  and  conscience-bound,  under 
the  law  and  evidence,  to  convict  a 
man  of  murder;  and  yet,  if  for  any 
reason  they  should  recommend  him  to 
the  mercy  of  the  court,  the  law  per- 
mits that  it  be  done,  and  permits  the 
jury  by  that  method  to  fix  the  punish- 
ment to  follow  a  conviction  of  murder 
at  life  imprisonment  'instead  of 
death.  To  that  extent  the  jury  may 
consider  the  effect  of  their  verdict; 
beyond  that,  you  have  nothing  to  do 
with  it."  It  was  said:  "When  that 
portion  of  the  charge  set  out  in 
the  exception  is  considered  in  con- 
nection with  •  the  charge  which  we 
have  quoted,  it  will  be  seen  that  there 
IS  no  reasonable  ground  for  suppos- 
ing the  jury  was  misled." 

Under  a  statute  authorizing  the 
jury  to  recommend  the  defendant  to 
the  mercy  of  the  court,  and  thereby 
reduce  his  punishment  from  death  to 


life  imprisonment,  the  court  should 
not  advise  the  jury  that,  in  the  ab- 
sence of  a  recommendation  by  them,  it 
would  be  in  the  court's  discretion  to 
change  the  verdict  of  guilty,  and  sen- 
tence the  defendant  to  imprisonment 
for  life.  Blackman  v.  State  (1887)  78 
6a.  592,  3  S.  E.  418,  later  appeal 
(1888)  80  Ga.  786,  7  S.  E.  626. 

!^,    Instruction   requiring    reconimenda' 
tion  to  he  based  on  evidence, 

(a)   View  that  court  may  not  give. 

In  some  jurisdictions,  where  the 
statute  makes  a  recommendation  by 
the  jury  binding  on  the  court,  it  is  the 
rule  that  whether  the  defendant  shall 
be  recommended  to  the  clemency  of 
the  court  is  a  matter  entirely  within 
the  discretion  of  the  jury,  and  may  be 
exercised  independently  of  the  fact 
that  the  recommendation  may  not  be 
warranted  by  the  evidence.  Under 
this  rule  any  instruction,  charge,  or 
suggestion  as  to  the  cause  for  which 
the  jury  can  or  ought  to  recommend 
mercy  is  sufficient  to  set  aside  the  ver- 
dict where  no  recommendation  is 
made.  Lovett  v.  State  (1892)  30  Fla. 
142,  17  L.R.A.  705,  11  So.  550;  Hill  v. 
State  (1883)  72  Ga.  131;  Cohen  v. 
State  (1902)  116  Ga.  573,  42  S.  E.  781 ; 
Williams  v.  State  (1903)  119  Ga.  425, 
46  S.  E.  626;  Thomas  v.  State  (1907) 
129  Ga.  419,  59  S.  E.  246;  State  v. 
Martin  (reported  herewith)  ante, 
1090.  See  also  Gamer  v.  State  (1891) 
28  Fla.  113,  29  Am.  St.  Rep.  232,  9  So. 
835;  Brown  v.  State  (1898)  105  Ga. 
640,  31  S.  E.  557;  State  v.  Carrigan 
(1919)  93  N.  J.  L.  268,  108  Atl.  315, 
afiirmed  on  opinion  below  in  (1920) 
94  N.  J.  L.  566,  111  Atl.  927.  Other 
cases,  holding  that  the  court  may  not 
instruct  the  jury  as  to  the  exercise  of 
their  discretion  in  making  a  recom- 
mendation to  mercy,  but  arising  un- 
der statutes  permitting  the  acceptance 
of  such  recommendation  to  rest  in 
the  discretion  of  the  court,  will  be 
found  infra.  III.  c,  2  (a). 

The  reasons  for  taking  this  view  of 
a  statute  which  dbes  not  in  terms  pro- 
vide that  the  recommendation  shall 
be  upon  the  evidence  are  fully  stated 
in  State  v.  Martin  (reported  here- 
^  with)  ante,  1090.    Afterward,  and  in 
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consequence  of  the  decision  in  that 
case,  the  statute  was  amended  by  pro- 
viding that  the  jury,  "upon  and  after 
consideration  of  all  the  evidence," 
may  make  the  recommendation  (see 
State  V.  James  (1921)  —  N,  J.  — ,  16 
A.L.R.  1141,  114  Atl.  553). 

In  Cohen  v.  State  (1902)  116  Ga. 
573,  42  S.  E.  781,  a  leading  case  on  the 
subject  of  the  court's  interference 
with  the  discretion  of  the  jury  in  the 
matter  of  a  recommendation  of  mercy, 
the  court  charged  the  jury  as  fol- 
lows: "The  punishment  for  murder 
is  death,  but  there  are  cases  in  which 
the  law  allows  the  jury,  when  they 
think  that  there  are  circumstances  of 
mitigation, — if  it  is  a  case  in  which 
the  extreme  penalty  ought  not  to  be 
inflicted, — to  recommend  that  the  de- 
fendant be  imprisoned  in  the  peniten- 
tiary for  life."  Also,  after  charging 
and  explaining  the  meaning  and  scope 
of  §  63  of  the  Penal  Code,  the  trial 
court  said :  "That,  you  see,  gentlemen, 
was  intended  to  confer  upon  jurors 
the  power,  in  cases  where  the  circum- 
stances soften  the  crime, — where,  in 
their  judgment,  they  don't  t]^ink  the 
full  penalty  ought  to  be  inflicted, — ^to 
recommend  that  the  defendant  be 
punished  by  imprisonment  in  the  pen- 
itentiary for  life.  It  is  for  the  jury 
to  say  whether  they  will  make  that 
recommendation  or  not  in  this  case." 
The  judge,  in  his  order  overruling  the 
motion  for  a  new  trial,  said:  "It  is 
true,  as  stated  in  the  motion,  that  the 
court  charged  the  jury  that  where 
they  think  there  are  circumstances  of 
mitigation  they  can  recommend  that 
the  punishment  be  reduced  from 
death  to  imprisonment  for  life;  but 
it  is  also  true  that  this  is  not  all  that 
was  said  in  that  immediate  connec- 
tion with  regard  to  the  power  of  the 
jury  to  make  this  recommendation  and 
their  reasons  for  it.  The  jury  had 
their  attention  called,  three  separate 
and  distinct  times  in  the  charge,  to 
the  fact  that  they  had  the  right  to 
reduce  the  punishment  from  death  to 
imprisonment  for  life,  and  in  each 
case  they  were  told  that  they  had  that 
power,  without  circumscribing  them 
to  mitigating  circumstances  or  any 
other   circumstances."     Holding   the 


instructions  to  constitute  reversible 
error,  the  appellate  court  said:  ''In 
construing  the  grounds  set  out  in  the 
motion  in  the  light  of  the  order  over- 
ruling the  same,  it  appears  that  the 
judge  did  instruct  the  jury  as  set  out 
in  the  motion,  and  also  that  they  had 
the  power  to  recommend  that  the  ac- 
cused be  imprisoned  for  life,  'without 
circumscribing  them  to  mitigating  cir- 
cumstances, or  any  other  circum- 
stances;' and  so  understanding  the 
charge,  we  proceed  to  the  considera- 
tion of  the  points  made.  The  charge 
against  the  defendant,  if  made  out  by 
the  evidence,  subjects  him  either  to 
the  loss  of  life  or  to  perpetual  impris- 
onment. Whether  the  punishment  to 
be  inflicted  on  him  be  the  one  or  the 
other  depends,  not  on  the  evidence, 
but  on  the  action  of  the  jury.  Of 
course,  the  jury  must  determine  the 
guilt  of  the  accused  under  the  evidence, 
but  after  guilt  has  been  determined, 
the  punishment,  in  the  manner  named 
under  the  law,  rests  alone  with  them. 
Hence,' the  power  and  right  of  the  jury 
to  inflict  the  one  or  the  other  punish- 
ment should  not  only  not  be  misunder- 
stood, but  their  power  in  this  regard 
should  be  so  clearly  explained  that  an 
opportunity  for  a  misunderstanding 
could  not  be  presented.  The  very  able 
judge  who  presided  on  the  trial  of  the 
case,  as  appears  from  his  order,  in- 
structed the  jury  that  they  had  this 
power  to  recommend,  even  when  there 
were  no  mitigating  circumstances 
which  appealed  to  their  discretion; 
but  while  he  did  so,  he  also  instructed 
them  that  there  were  cases  in  which 
the  law  allowed  them,  'where  they 
think*  there  are  circumstances  of  miti- 
gation— if  it  is  a  case  in  which  the  ex- 
treme penalty  ought  not  to  be  inflicted 
— ^to  recommend  that  the  defendant  be 
imprisoned'  for  life.  Not  only  so,  but 
that  the  law  intended  'to  confer  upon 
jurors  the  power,  in  cases  where  the 
circumstances  soften  the  crime,— 
where,  in  their  judgment,  they  don't 
think  the  full  penalty  ought  to  be  in* 
flicted, — to  recommend  that  the  de- 
fendant be  punished'  by  imprisonment 
for  life.  Possibly  the  idea  of  the 
judge  was,  that  while  the  jury  had  the 
power,  and  that  power  was  not  circum- 
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scribed^  the  contemplation  'of  the  law 
was  that  the  power  would  be  exercised 
only  when  there  were  mitigating  cir* 
cumstances,  or  circumstances  which 
softened  the  crime  to  such  an  extent 
that  the  jury  believed  that  the  death 
penalty  ought  not  to  be  inflicted. 
While  the  jury  -were  not  impressed 
with  that  idea  in  language  similar  to 
that  which  we  have  used,  yet  the  fact 
that  the  judge  charged  both  proposi- 
tions may  have  induced  the  jury  to  be- 
lieve that  the  power  to  recommend 
ought  not  to  be  exercised  except  in  a 
case  where  there  were  mitigating  cir- 
cumstances, or  circumstances  which 
influenced  them  to  believe  that  the 
death  penalty  ought  not  to  be  inflicted. 
If  this  be  the  idea  which  the  jury  re- 
ceived, it  was  a  mistaken  one,  and  we 
are  obliged  to  rule  that  they  were  not 
properly  instructed  as  to  their  right 
to  recommend,  under  the  law  as  it  is 
written.  Whether  it  be  wise  or  not, 
whether  the  jury  ought  or  ought  not 
to  recommend  in  a  clear  and  palpable 
ease  of  murder,  is  not  the  question. 
The  law  in  this  respect  does  not  at  all 
deal  with  the  duty  of  the  jury  in  the 
return  of  their  verdict.  It  only  pre- 
scribes the  right  of  the  jury,  and  in 
effect  gives  to  the  jurors  trying  capital 
cases,  when  the  evidence  shows  the 
guilt  of  the  accused,  power  to  fix  the 
punishment  at  imprisonment  for  life, 
in  their  discretion,  without  regard  to 
the  circumstances  of  the  case.  The 
Penal  Code,  §  63,  declares  that  the 
punishment  of  persons  convicted  of 
murder  shall  be  death,  but  may  be  con- 
finement in  the  penitentiary  for  life,  *if 
the  jury  trying  the  case  shall  so 
recommend.'  Whether  the  jury  will 
recommend  or  not  is  for  them  alone  to 
determine.  They  have  a  right,  under 
this  statute,  to  recommend  that  the  of- 
fender shall  be  punished  by  confine- 
ment, without  regard  to  the  circum- 
stances of  the  homicide.  Whether 
they  ought  to  recommend  is  another 
and  distinct  question,  which  appeals 
alone  to  them  as  jurors,  and  which 
they  must  decide  without  any  sugges- 
tion from  any  other  source  than  their 
own  judgment.  The  power  to  recom- 
mend resting  alone  in  the  jury,  and 
that  power  being  confined  by  law  to 


their  discretion  alone,  any  instruction, 
charge,  or  suggestion  as  to  the  causes 
for  which  they  could  or  ought  to 
recommend  is  error  sufficient  to  set 
aside  a  verdict  where  no  recommenda- 
tion is  made." 

So,  in  Hill  v.  State  (1883)  72  Ga. 
181,  it  was  held  to  be  erroneous  for  the 
court  to  instruct  as  follows:  "If  you 
find  this  defendant  guilty,  then  you 
have  a  right,  under  our  law,  either  to 
find  him  guilty  without  a  recommenda- 
tion, or  you  have  the  right,  if  you  find 
him  guilty,  to  recommend  that  he  be 
punished  by  imprisonment  in  the  pen- 
itentiary for  life.  If  ypu  find  him 
guilty,  it  is  for  you  to  consider  the 
case  and  say  whether  it  is  a  proper 
case  for  that  or  not.  You  are  not  to 
be  governed  in  that  instance  by  your 
sjrmpathies,  but  by  your  judgment,  to 
say  whether  or  not  it  is  such  a  case  as 
it  ought  to  be  done.  You  must  be  gov-  • 
erned  by  your  judgment,  approved  by 
the  evidence  ...  in  the  case  and 
the  law  applicable  to  it,  and  then  say 
what  is  your  duty  as  twelve  upright, 
sworn  jurors;  if  you  see  proper  to 
recommend  his  imprisonment  for  life, 
you  will  then  find  that  verdict;  .  .  . 
if  you  think  it  is  not  such  a  case  as 
would  make  it  proper  to  so  recom- 
mend, then  you  are  to  find  him  guilty.'* 
The  appellate  court  said :  "This  stat- 
ute leaves  it  in  the  discretion  of  the 
jury  as  to  whether  they  will  recom- 
mend imprisonment  for  life  in  the 
penitentiary  of  a  person  convicted  of 
murder;  it  is  not  limited  or  circum- 
scribed in  any  respect  v/hatever.  This 
law  does  not  prescribe  any  rule  by 
which  the  jury  may  or  ought  to  exer- 
cise this  great  discretion;  it  does  not 
say  that  the  jury  are  not  to  be  gov- 
erned by  their  sympathies,  and  that 
they  are  to  be  governed  by  their  judg- 
ment, as  instructed  by  the  court  below. 
The  court  below  imposed,  by  its 
charge,  restrictions  upon  the  jury  un- 
authorized and  unwarranted  by  the 
statute."  Compare  the  early  case  of 
Long  V.  State  (1868)  38  Ga.  491. 

But  the  jury  may  consider  the  facts 
and  circumstances  shown  by  the  evi- 
dence in  determining  whether  they 
shall  recommend  the  defendant  to 
mercy.    So,  an  instruction  which  ad- 
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vises  the  jury  of  their  right  to  consid- 
er such  facts  and  circumstances,  but 
does  not  limit  or  confine  the  uncon- 
trolled discretion  of  the  jury,  is  sub- 
ject to  no  objection.  Thus,  in  State  v. 
Carrigan  (1919)  93  N.  J.  L.  268,  108 
Atl.  815,  affirmed  on  opinion  below  in 
(1920)  94  N.  J.  L.  566,  111  Atl.  927,  it 
was  alleged  that  the  trial  court  com- 
mitted error  in  the  following  instruc- 
tion: "If  you  find  the  defendant 
guilty  of  murder  in  the  first  degree, 
you  may,  if,  in  your  judgment,  you 
conclude  that  the  circumstances  of  the 
case  so  warrant,  and  your  duty  to  the 
community  and  your  oaths  will  justify 
it,  or  for  any  other  reason,  supplement 
such  verdict  by  a  recommendation  of 
imprisonment  at  hard  labor  for  life. 
If  you  do  not  elect  to  make  such  a 
recommendation,  the  law  provides  that 
the  death  penalty  shall  be  imposed. 
*  The  responsibility  is  on  you  to  deter- 
mine by  your  verdict  whether  the  facts 
and  circumstances  developed  in  this 
case  are  of  such  a  character  as  to  jus- 
tify you  in  bringing  in  such  a  recom- 
mendation." The  appellate  court 
said:  "The  first  criticism  upon  this 
instruction  is  that  it  comes  within  the 
condemnation  of  the  opinion  of  the 
court  of  errors  and  appeals  in  State  v. 
Martin  (reported  herewith)  ante, 
1090,  for  the  reason  that  it  leaves  it  to 
the  jury  to  consider  the  facts  and  cir- 
cumstances of  the  case  in  determining 
whether  or  not  they  shall  make  the 
recommendation  which  the  statute 
permits.  It  is  true  that  the  court  in 
the  case  cited  stated  that  whether  or 
not  a'  recommendation  should  be  made 
by  the  jury  was  a  matter  entirely  dis- 
cretionary with  that  body,  and  did  not 
require  the  support  of  evidence,  be- 
cause it  was  not  a  finding  of  fact,  and 
that  for  that  reason  the  trial  court  was 
not  justified  in  suggesting  to  the  jury 
the  consideration  of  the  character  of 
the  crime  as  shown  by  the  evidence 
produced  on  the  question  of  the  guilt 
or  innocence  of  the  accused  as  a  rea- 
son for  withholding  the  recommenda- 
tion. But  the  question  being  consid- 
ered in  that  case  was  the  propriety  of 
the  action  of  the  trial  court  in  under- 
taking to  influence  this  discretionary 
power  vested  by  the  statute  in  the  jury 


by  a  comnjent  on  those  portions  of  the 
evidence  which  made  most  strongly 
against  the  defendant.  It  was  not  de- 
clared, and  we  do  not  think  it  was  in- 
tended to  be  suggested,  that  the  jury 
had  no  right,  in  determining  the  char- 
acter of  the  punishment,  to  consider 
the  facts  and  circumstances  which 
had  been  proved  in  the  case.  All  that 
the  court  said  was  that  the  jury  were 
not  bound  to  consider  such  evidence  if 
they  saw  fit  to  disregard  it.  .  .  . 
Th&  statement  that  the  matter  is  one 
which  calls  for  the  exercise  of  discre* 
tion  is  significant.  The  word  connotes 
absolute  freedom  to  decide  according 
to  one's  own  judgment;  and  the  exer- 
cise of  judgment  necessarily  presumes 
the  existence  of  facts  or  conditions 
known  to  the  jury,  and  upon  which  the 
judgment  of  its  members  is  to  be  exer- 
cised. The  distinction  is  between  a 
decision  which  rests  upon  the  judg- 
ment of  the  party  making  it  and  one 
which  is  the  result  of  pure  caprice,  or 
which  is  left  to  be  determined  by 
chance;  and  it  needs  no  argument  to 
satisfy  the  thinking  mind  that  it  was 
not  the  intention  of  the  legislature 
that  the  character  of  the  punishment 
to  be  meted  out  to  the  convicted  pris- 
oner should  be  left  to  the  mere  whim 
of  the  jury,  or  that  it  should  be  de- 
termined by  drawing  lots,  or  tossing  a 
coin  in  the  jury  room.  ...  It  is 
further  said  that  the  last  sentence 
from  the  extract  of  the  charge,  viz.: 
'The  responsibility  is  on  you  to  deter- 
mine by  your  verdict  whether  the  facts 
and  circumstances  developed  in  this 
case  are  of  such  a  character  as  to  jus- 
tify you  in  bringing  in  such  a  recom- 
mendation/— requires  the  jury  to  de- 
termine the  question  of  recommenda- 
tion vel  non  entirely  from  the  facts 
and  circumstances  which  were 
proved  in  the  case ;  and  it  is  said  that 
that  is  clearly  within  the  condemna- 
tion of  State  V.  Martin.  It  would  be, 
if  considered  as  an  isolated  instruc- 
tion ;  but  it  is  to  be  read  in  connection 
with  what  preceded  it;  and  we  think 
that  the  whole  instruction  made  it 
quite  plain  to  the  jury  that  they  should 
consider,  not  only  these  facts  and  cir- 
cumstances, but  also  their  duty  to  the 
community,    the   obligation   of  their 
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oaths,  and  any  other  reason  which 
should  be  pertinent  to  the  determina- 
tion of  that  matter.'* 

In  the  case  of  Valentine  v.  State 
(1886)  77  6a.  470,  it  was  held  to  be 
proper  for  the  trial  judge,  in  instruct- 
ing the  jury  on  the  subject  of  their 
right  to  recommend  the  defendant  to 
mercy,  to  charge  as  follows:  "It  is 
for  you  to  say  from  the  evidence,  from 
all  the  facts  and  circumstances  of  the 
case,  whether,  in  the  event  you  find 
him  guilty,  you  are  warranted  in 
recommending  him  to  imprisonment  in 
the  penitentiary  for  life;  and  if  you 
render  a  verdict  with  that  recom- 
mendation, the  court  is  bound  to  sen- 
tence him  accordingly.'* 

And  in  Cyrus  v.  State  (1897)  102 
Ga.  616,  29  S.  E.  917,  it  was  held  not 
to  be  cause  for  a  new  trial  that,  after 
charging  the  law  properly  as  to  the 
right  of  the  jury  to  recommend  the  de- 
fendant to  mercy,  the  trial  judge 
added:  "If  you  think  this  is  a  case  in 
which  you  will  be  justified  in  recom- 
mending a  life  imprisonment  in  the 
event  of  your  finding  the  defendant 
guilty,  you  have  a  right  to  make  such 
recommendation,  as  it  is  for  you  to 
sayi  in  the  event  of  your  finding  the 
defendant  guilty,  whether  the  facts 
and  circumstances  in  this  case  war- 
rant you  in  making  such  a  recommen- 
dation. It  is  all  a  question  for  you  un- 
der the  law  and  the  evidence."  The 
court,  however,  said  that  it  would  in 
such  cases  be  decidedly  better  to  omit 
the  use  of  the  word  "justified"  and  of 
the  word  "warrant,"  and  to  substitute 
in  their  stead  language  leaving  the 
jury  free  to  dispose  of  the  question  of 
recommending  or  not  recommending 
life  imprisonment,  without  any  intima- 
tion from  the  bench  as  to  what  should 
control  or  influence  them  in  reaching 
a  conclusion  on  this  matter.  To  the 
same  effect,  see  Vann  v.  State  (1889) 
83  6a.  44,  9  S.  E.  945 ;  Hackett  v.  State 
(1899)  108  6a.  40,  33  S.  E.  842. 

Likewise,  in  Thomas  v.  State  (1907) 
129  Ga.  419,  59  S.  E.  246,  a  charge 
that  the  jury  might  recommend  the 
defendant  to  mercy  "if  they  believe 
that  it  ought  to  be  so  done,  or  if  they 
wish  it  so  done,"  was  held  to  be  proper 
where  they  were  informed  that  such 


recommendation  was  a  matter  entirely 
for  their  own  determination. 

In  an  official  syllabus,  the  court  in 
Perry  v.  State  (1897)  102  Ga.  365, 
30  S.  E.  903,  said  that  an  instruction 
in  a  trial  for  murder,  to  the  effect 
that  it  is  immaterial  from  what  source 
malice  springs,  does  not  interfere 
with  or  abridge  "the  prerogative  of 
the  jury  to  recommend  imprisonment 
for  life." 

And  it  has  been  held  that  the  court 
did  not  err,  after  charging  the  jury 
with  reference  to  their  right  to  make 
a  recommendation  that  the  accused 
should  be  imprisoned  for  life  in  case 
they  should  find  him  guilty,  in 
adding  that  "this  recommendation 
may  be  made  by  the  jury  if  it 
sees  fit,  for  any  reason  that  occurs 
to  them."  The  language  quoted,  it 
was  held,  did  not  tend  to  circumscribe 
or  restrict  the  jury  in  the  exercise  of 
their  right  to  recommend  that  the 
accused  should  be  imprisoned  for  life. 
Duncan  v.  State  (1913)  141  Ga.  4,  80 
S.  E.  317. 

A  like  conclusion  was  reached 
in  Inman  v.  State  (1884)  72  Ga.  269, 
wherein  the  trial  court  charged  the 
jury:  "If  you  find  him  guilty,  and  the 
case  be  one  you  think  you  are 
justified  in  doing  so, — ^the  facts  and 
circumstances  justify  you  in  doing 
so — you  can  say  in  your  verdict, 
'We  recommend  he  be  imprisoned  in 
the  penitentiary  for  life.'  "  The. 
appellate  court  said:  "We  think  in 
cases  like  this,  the  better  practice : 
would  be  for  the  court  to  call  the- 
attention  of  the  jury  to  the  law,  and 
merely  state  to  them,  if  they  thought 
proper  they  might,  in  addition  to  the 
verdict  of  guilty,  recommend  that 
defendant  be  imprisoned  in  the 
penitentiary  for  life.  This  was  sub- 
stantially done  by  the  court  in  this 
case." 

In  Butt  V.  State  (1920)  150  Ga.  302, 
103  S.  E.  466,  the  trial  court  instructed 
the  jury  as  follows:  "If  you  reach 
the  conclusion  that  the  defendant  is 
guilty  of  the  offense  of  murder,  then 
it  is  your  duty  to  convict  him  of  that 
offense,  and  in  that  event  the  form 
of  your  verdict  would  be,  We,  the 
jury,  find  the  defendant  guilty,'  and: 
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that  would  mean  punishment  by  death. 
Should  you  convict  him  and  recom- 
mend him  to  life  imprisonment,  then 
the  form  would  be,  'We,  the  jury, 
find  the  defendant  guilty,  and  recom- 
mend that  he  be  imprisoned  in  the 
penitentiary  for  and  during  his 
natural  life.'  The  punishment  there, 
then,  would  be  imprisonment  for  and 
during  his  natural  life."  Error  was 
assigned  to  the  effect  that  the  court 
failed  to  inform  the  jury  that  they 
had  the  legal  right,  power,  and 
authority  to  make  the  recommenda- 
tion, in  the  event  of  a  verdict  of 
guilty,  for  any  reason  they  deemed  fit 
and  proper,  or  for  no  reason  at  all. 
Error  was  further  assigned  with 
respect  to  the  expression  ''should  you 
convict  him  and  recommend  him  to 
life  imprisonment/.'  because  it  implied 
a  doubt  in  the  mind  of  the  court  that 
the  jury  would  recommend  him  for 
life  imprisonment,  and  therefore 
lessened  the  probability  of  the  jury 
making  such  a  recommendation,  and 
was  also  error  because  it  was  an 
expression  of  opinion  on  the  part  of 
the  court  that  the  jury  should  not 
make  such  recommendation.  Prior 
to  the  instruction  the  court  stated 
to  the  jury  that  a  verdict  of  guilty, 
accompanied  by  a  memorandum, 
would  have  the  effect  of  reducing  the 
punishment  to  life  imprisonment. 
Holding  that  no  error  had  been 
committed,  the  appellate  court  said: 
"There  are  many  decisions  of  this 
court  to  the  effect  that  the  jury  in  the 
trial  of  one  charged  with  murder  are 
invested  by  law  with  the  right  and 
power  of  fixing  the  punishment  by 
recommendation  to  life  imprisonment, 
and  whether  they  will  so  recommend 
or  not  is  a  matter  entirely  in  their 
discretion,  which  is  not  limited  or 
confined  in  any  case.  In  such  deci- 
sions, however,  instructions  of  the 
trial  judge  were  under  review,  and  the 
question  was  whether  they  tended  to 
limit  or  confine  the  uncontrolled 
discretion  of  the  jury  in  respect  to 
recommendation  to  life  imprisonment. 
.  .  .  The  instruction  here  com- 
plained of  had  no  tendency  of  that 
character,  but  was  sufliciently  broad 
to  Authorize  the  jury  to  exercise  their 


unlimited  discretion  as  to  recom- 
mendation; and  the  section  of  the 
Penal  Code  on  the  subject  having 
been  given  to  them,  we  are  unable  to 
perceive  how  they  were  likely  to  have 
been  misled.  If  further  instruction 
as  to  the  unlimited  right  and  power 
of  the  jury  to  recommend  life 
imprisonment  was  desired,  an  appro- 
priate and  timely  written  request 
therefor  should  have  been  made. 
The  assignment  of  error  is,  therefore, 
held  to  be  without  merit.  Nor  is  the 
instruction  subject  to  the  criticism 
that  the  judge  therein  expressed  or 
intimated  any  opinion  that  the  jury 
should  not  make  a  recommendation 
to  life  imprisonment." 

In  Grant  v.  State  (1905)  124  Ga. 
757,  53  S.  E.  334,  the  following 
charge  was  given:  "In  the  event  you 
find  the  defendant  guilty,  you  will 
render  one  of  two  verdicts,  exercising 
the  power  and  discretion  which  the 
law  vests  in  you;  you  can  say,  *We, 
the  jury,  find  the  defendant  guilty/  or 
'We,  the  jury,  find  the  defendant 
guilty,  and  recommend  that  he  be 
punished  by  imprisonment  in  the 
penitentiary  for  life."  This  instruc- 
tion was  held  not  to  be  error  for  lack 
of  fullness,  or  because  the  judge  did 
not  explain  to  the  jury  what  their 
"power  and  discretion"  was. 

In  Burley  v.  State  (1908)  130  Ga. 
343,  60  S.  E.  1006,  the  following 
charge  was  held  not  to  interfere 
with  the  discretion  of  the  jury:  "If 
you  are  satisfied  of  the  guilt  of  the 
defendant  to  a  moral  and  reasonable 
certainty,  and  beyond  a  reasonable 
doubt,  from  the  evidence,  that  he 
[the  defendant]  is  guilty  of  murder, 
it  would  be  your  duty,  and  you  would 
be  authorized^  to  find  him  guilty.** 
In  that  case  the  court  also  charged 
as  follows:  "If  the  jury  should  find 
the  defendant  guilty,  and  in  the 
exercise  of  the  discretion  left  with 
them  by  the  law,  and  should  recom- 
mend the  defendant  to  life  imprison- 
ment, that  is,  imprisonment  in  the 
penitentiary  for  life,  the  form  of  your 
verdict  in  that  event  would  be» 
'We,  the  jury,  find  the  defendant 
guilty,  and  recommend  that  he  be 
punished    by    imprisonment    in   the 
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penitentiary  for  life.'  If  that  be  your 
verdict,  gentlemen,  that  would  be  his 
punishment.  The  court  would  have 
no  power  to  change  it,  if  it  desired 
to  do  so."  It  was  held  that  this 
instruction  was  not  erroneous  as 
being  an  intimation  by  the  court  that 
the  death  penalty  ought  to  be  inflicted, 
and  would  be  inflicted  if  the  court 
had  the  power  to  do  so.  The  appellate 
court  s^id:,  "Immediately  preceding 
this  instruction  the  court  had  charged 
the  jury  that  a  verdict  of  guilty, 
without  recommendation,  would  neces- 
sitate the  infliction  of  the  death 
penalty.  The  court's  instruction  as 
to  the  effect  of  a  verdict  of  guilty, 
and  one  of  guilty  with  a  recommenda- 
tion, was  clear  and  explicit,  and  the 
sentence  objected  to,  when  considered 
in  connection  with  its  context,  could 
not  fairly  create  any  other  impression 
but  that  the  court  meant  that 
the  law  fixed  the  punishment  conse- 
quent upon  the  particular  verdict,  and 
not  the  judge." 

In  Brantley  v.  State  (1891)  87  Ga. 
149,  13  S.  E.  257,  an  instruction  that 
the  jury  should  not  be  influenced,  in 
making  up  their  verdict,  by  any 
consideration  as  to  what  punishment 
would  be  inflicted  by  the  court,  was 
held  to  be  proper.  Said  the  court: 
*'While,  under  the  Code,  the  jury  have 
the  right  in  all  criminal  cases  to 
recommend  the  prisoner  to  the  mercy 
of  the  court,  and  it  is  the  duty  of  the 
court  to  pay  proper  respect  to  such 
recommendation,  still,  the  question  of 
what  the  punishment  may  be  ought 
never  to  affect  the  jury  in  deciding  the 
naked  question,  whether  the  defend- 
ant is  guilty  or  not  guilty  of  the  charge 
made  against  him.  If  they  respect 
their  oaths,  they  must  follow  the 
evidence,  giving  such  weight  to  the 
prisoner's  statement,  also,  as  they  see 
proper;  and,  in  every  case,  fairly  and 
honestly  determine  whether  or  not  the 
guilt  of  the  accused  has  been  estab- 
lished beyond  a  reasonable  doubt. 
In  discharging  this  duty  they  cannot 
be  aided,  and  should  not  be  influenced, 
by  any  consideration  as  to  what 
punishment  will  be  inflicted  by  the 
court.*  When  they  determine  that  the 
prisoner  is  guilty,  they  may  recom- 


mend mercy,  and  the  law  says  the 
court  should  respect  such  a  recom- 
mendation ;  but  what  punishment  will 
be  inflicted  can  in  no  sense  aid  the 
jury  in  determining  the  guilt  or 
innocence  of  the  prisoner.'* 

The  jury,  in  Garner  v.  State  (1891) 
28  Fla.  159,  29  Am.  St.  Rep.  232,  9  So. 
835,  were  instructed  as  follows: 
"Should  you  find"  (meaning,  as  shown 
by  what  preceded,  if  they  found  the 
accused  guilty  of  murder  in  the  first 
degree),  "and  a  majority  of  you — a 
majority  of  your  body — ^feel  it  to  be 
your  duty  under  oaths,  you  may 
recommend  the  prisoner  to  the  mercy 
of  the  court.  It  takes  a  majority  of 
your  body  to  make  such  a  recom- 
mendation; it  is  in  your  discretion, 
and  you  may  do  so  if  you  feel  it  to  be 
your  duty  under  your  oaths."  The 
charge  was  objected  to,  it  being 
urged  that  the  statute  and  a  juror's 
oath  fix  and  settle  his  duty  without 
any  statement  from  the  bench  calcu- 
lated to  influence  him  in  any  way  in 
discharging  it.  The  court  said :  "We 
are  not  prepared  to  say  that  the 
language  excepted  to  would  have 
influenced  the  jury.  We  presume  the 
idea  of  counsel  is  that  the  jury  might 
have  found,  in  the  reference  to  their 
oaths,  a  caution  against  recommenda- 
tion, and  we  do  not  say  that  such 
a  caution  could  not  potently,  though 
unintentionally,  be  conveyed  by  the 
intonation  of  the  voice  in  the  use  of  it 
and.  the  accompanying  words;  but 
there  is,  of  course,  no  intimation  of 
this  kind,  and  such  a  thing  is  never 
to  be  presumed.  However,  the 
purpose  of  the  act  is  that  the  majority 
of  the  jury  may,  if  they  deem  it 
proper,  recommend  to  mercy,  and  that 
it  shall  have  the  effect  stated,  and 
the  duty  of  the  judge  is  best  per- 
formed by  simply  stating  the  terms 
of  the  act  to  the  jury,  and  telling  them 
that  the  making  or  withholding  the 
recommendation  is  a  matter  which 
the  law  has  placed  entirely  within  the 
discretion  of  a  majority  of  them.  We 
would  not  hesitate  to  reverse  a  case 
where  it  appeared  either  from  the 
charge,  in  so  far  as  it  bore  on  this 
point,  or  from  such  part  considered 
with  others,  that  the  jury  might  have 
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been  influenced  in  the  use  of  their 
discretion,  by  something  falling  from 
the  judge." 

In  a  subsequent  case,  Lovett  v.  State 
(1892)  30  Fla.  142,  17  L.R.A.  705,  11 
So.  550,  an  instruction  that  "the  law 
gives  the  jury  the  right  to  recommend 
the  prisoner  to  the  mercy  of  the 
court  in  case  of  conviction,  if  a 
majority  of  their  number  so  decide," 
was  held  not  to  influence  the  jury  in 
the  exercise  of  its  discretion. 

(h)    View   that   court  may   give. 

In  other  jurisdictions,  however, 
while  a  recommendation  to  mercy  is 
held  to  be  within  the  sound  discretion 
of  the  jury,  the  rule  obtains  that  this 
discretion  should  be  exercised  only 
where  the  evidence  discloses  mitigat- 
ing circumstances  which  warrant 
the  recommendation.  State  v.  Beth- 
une  (1910)  86  S.  C.  143,  67  S.  E.  466; 
State  V.  Bates  (1910)  87  S.  C.  431,  69 
S.  E.  1075.  And  see  Howell  v.  State 
(reported  herewith)  ante,  1108.  See 
also  Shelton  v.  State  (1921)  —  Ohio 
St.  — ,  131  N.  E.  704. 

For  other  cases  holding  that  the 
court  may  instruct  the  jury  as  to  the 
exercise  of  their  discretion  in  making 
a  recommendation  to  mercy,  but 
arising  under  statutes  permitting  the 
acceptance  of  such  recommendation 
to  rest  in  the  discretion  of  the  court, 
see  infra.  III.  c,  2  (b). 

Under  this  rule  it  is  proper  for  the 
court  to  instruct  the  jury  as  to  the 
proper  exercise  of  their  discretion. 
Thus,  in  Shelton  v.  State  (Ohio) 
supra,  the  court,  quoting  Howell  v. 
State  (reported  herewith)  ante,  1108, 
said:  "The  jury,  in  determining 
whether  it  shall  recommend  mercy,  is 
confined  to  a  'view  of  all  the  circum- 
stances and  facts  leading  up  to  and 
attending  the  alleged  homicide,  *as 
disclosed  by  the  evidence.'  " 

In  Howell  v.  State  it  is  held  to  be 
proper  for  the  court  to  instruct  the 
jury  "to  consider  and  determine 
whether  or  not,  in  view  of  all  the 
circumstances  and  facts  leading  up  to 
and  attending  the  alleged  homicide, 
as  disclosed  by  the  evidence,"  they 
shall     make     such     recommendation. 

And  in  Rehfeld  v.  State  (1921)  — 


Ohio  St.  — ,  131  N.  E.  712,  the  court, 
in  passing  upon  an  instruction  that 
"it  is  entirely  within  your  province 
and  your  discretion  to  say  whether 
there  is  any  circumstance  or  fact  in 
the  case,  or  whether  from  all  the 
evidence  you  believe  that,  notwith- 
standing his  guilt  of  murder  in  the 
first  degree,  mercy  or  clemency  should 
be  extended,"  said  that  in  confining 
the  discretion  to  the  evidence  de- 
veloped upon  the  trial  the  trial  court 
did  not  err— following  and  approving 
the  Howell  Case. 

In  State  v.  Bates  (S«  C.)  supra,  it 
was  alleged  that  the  trial  judge 
erred  in  the  following  portion  of  his 
charge:  "I  don't  know  that  I  should 
say  to  you  that  you  ought  to  be  careful 
in  exercising  that  right  or  discretion 
(of  recommending  to  the  mercy  of  the 
court).  I  don't  know  that  I  can  say 
that  to  you,  and  I  don't  say  it  to  you, 
but  you  must  take  all  these  facts 
and  circumstances  together,  and  see 
if,  in  your  judgment  as  jurors, 
this  is  a  case  for  recommendation  to 
mercy.  If,  after  a  thorough  considera- 
tion of  it, — and  let  it  be  a  thorou^rh 
consideration, — you  think  it  is  such 
a  case,  why  it  should  be  your  duty  to 
recommend."  The  error  alleged  was 
that  the  charge,  in  effect,  was  an 
intimation  of  the  judge's  opinion  on 
the  facts,  that  he  did  not  consider  it 
a  proper  case  for  consideration,  and 
that  he  unduly  urged  the  jury  to  be 
"careful,"  in  the  exercise  of  their 
power  to  recommend.  The  appellate 
court  said:  "The  charge  was  a  mere 
warning  for  thorough  consideration 
of  the  facts  and  circumstances  by  the 
jury,  before  reconunending  the  de- 
fendant to  the  mercy  of  the  court, 
and  we  fail  to  see  wherein  it  was 
prejudicial  to  the  rights  of  the  appel- 
lant." 

In  State  v.  Bethune  (S.  C)  supra, 
the  jury  were  charged  as  follows: 
"When  shall  the  jury  recommend  a 
party  to  mercy?  The  legislature  gave 
the  right,  and  the  legislature  did  not 
limit  the  power ;  they  said  wherever  the 
jury  sees  proper  under  all  the  circum- 
stances of  the  case,  if  they  see  any 
mercy  in  the  circumstances, — jf  the 
circumstances  of  the  case  satisfy  the 
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Jury  that  the  elements  in  the  case 
reduce  it  from  that  bold  and  awful 
murder  which  merits  death, — then  the 
jury  may  recommend  the  party  to 
mercy."  It  was  contended  that  this 
placed  a  limitation  on  the  power  of 
the  jury  to  recommend  to  mercy 
when  the  legislature  placed  none,  and 
that,  further,  it  was  a  charge  on  the 
facts  by  calling  the  case  murder. 
The  court  said:  'It  would  have  been 
better  if  the  court  had  simply  called 
the  jury's  attention  to  the  terms  of 
the  statute,  and  left  the  matter  with 
them  without  further  remark.  Still 
we  do  not  think  that  the  legislature 
meant  that  the  power  to  recommend 
to  mercy  should  be  exercised  arbi- 
trarily or  capriciously,  or  without 
regard  to  the  circumstances  in  the 
case.  As  we  do  not  feel  that  the 
remarks  of  the  court  were  calculated 
to  wrongly  influence  the  discretion 
of  the  jury,  we  must  overrule  the 
exception." 

e.  Effect  of  recommendation. 

Where  the  statute  provides  that  in 
case  the  jury  incorporate  a  recom- 
mendation in  their  verdict,  the  punish- 
ment shall  be  life  imprisonment 
instead  of  death,  the  legal  effect  of 
such  a  verdict  is  to  preclude  the  court 
from  inflicting  any  other  penalty. 
Keech  v.  State  (1876)  16  Fla.  591; 
Walston  V.  State   (1875)   64  Ga.  242. 

Under  a  statute  permitting  the  jury 
to  recommend  the  defendant  to  mercy, 
and  thereby  change  the  penalty,  it  has 
been  held  to  be  immaterial,  in  the 
absence  of  a  statutory  declaration, 
whether  the  recommendation  is  incor- 
porated in  the  verdict  or  is  separately 
made.  Hicks  v.  State  (1889)  25  Fla, 
535,  6  So.  441. 

Under  a  statute  requiring  a  ma- 
jority of  the  jury  to  concur  in  the 
recommendation,  "the  added  recom- 
mendation of  mercy  of  less  than  a 
majority  of  the  jury  will  not  qualify 
a  verdict  of  conviction  in  capital 
cases,  or  change  the  penalty  of  the 
law  attaching  to  such  conviction." 
Henry  v.  State  (1897)  39  Fla,  233,  22 
So.  652. 

In  Mississippi,  under  a  statute 
empowering  the  jury  to  reduce  the 
17  A.L.R.— 72. 


punishment  from  death  to  life  im- 
prisonment by  embracing  in  their 
verdict  a  recommendation  to  that 
effect,  a  recommendation  "to  the 
mercy  of  the  court"  has  been  held  to 
vitiate  the  verdict,  in  the  absence  of 
anything  done  by  the  court  to  clarify 
it.  Smith  V.  State  (1897)  75  Miss. 
558,  23  So.  265;  Avant  v.  State  (1906) 
88  Miss.  226,  117  Am.  St.  Rep.  737,  40 
So.  483.  But  compare  Sykes  v.  State 
(1908)  92  Miss.  247,  45  So.  828, 
wherein  the  court  said:  "We  think 
it  was  error  in  the  circuit  court  •  not 
to  have  required  the  jury  to  clear  up 
their  manifestly  cloudy  verdict;  but 
we  would  not  be  willing  to  reverse  for 
this  error  alone."  The  verdict  in  that 
case  was  as  follows:  "We,  the  jury, 
find  defendant  guilty  as  charged,  but 
cannot  agree  as  to  punishment,  but 
do  agree  to  ask  the  mercy  of  the 
court." 

However,  an  unauthorized  recom- 
mendation to  mercy  does  not  vitiate 
the  verdict  where  the  court  polls  the 
jury  for  the  purpose  of  ascertaining 
the  meaning  of  their  verdict,  and  it 
develops  that  they  are  agreed  on  a 
verdict  of  guilty.  When  this  is  done, 
that  part  of  their  verdict  asking  the 
mercy  of  the  court  may  be  disregarded 
as  surplusage.  Gipson  v.  State  (1860) 
38  Miss.  310;  Penn  v.  State  (1884)  62 
Miss.  450;  Smith  v.  State  (1914)  107 
Miss.  574,  65  So.  498. 

In  Gipson  v.  State  (Miss.)  supra, 
the  jury  returned  a  verdict  as  follows: 
"We,  the  jury,  find  the  accused  guilty 
of  an  attempt  to  commit  manslaughter, 
but  earnestly  recommend  him  to 
the  mercy  of  the  court;  believing  that 
the  higher  penalties  inflicted  for  the 
actual  committal  of  such  offenses 
would  be  more  severe  than  the  circum- 
stances attending  the  case  would 
require."  This  verdict  was  returned 
in  writing,  whereupon  the  court  asked 
the  jury  "if  they  found  the  accused 
not  guilty  of  an  assault  and  battery 
with  intent  to  kill  and  murder, 
and  found  him  guilty  of  an  assault  in 
the  attempt  to  commit  manslaughter;" 
to  wh^ch  they  responded,  without 
being  polled,  in  the  affirmative. 
Thereupon  the  verdict  of  the  jury  was 
entered  of  record  as  follows:     "We, 
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the  jury,  find  the  defendant  not 
guilty  of  an  assault  with  intent  to  kill 
and  murder  as  charged,  but  guilty  of 
an  assault  in  the  attempt  to  commit 
manslaughter  on  Jacob  Webster." 
Afterwards,  when  the  minutes  were 
read  on  the  succeeding  day,  it  was 
moved  by  counsel  for  the  plaintiff  in 
error  to  amend  the  same  by  inserting 
the  verdict  first  offered  in  writing 
as  above  stated,  in  lieu  of  the  one 
appearing  on  the  record,  as  stated  in 
answer  to  the  inquiry  of  the  court. 
This  motion  was  overruled  by  the 
court,  and  exceptions  filed.  The 
appellate  court  said:  "We  deem  it 
only  necessary  to  say  in  reference  to 
this  assignment  that  it  presents  no 
ground  for  reversal.  The  entry  in 
the  record  is  in  accordance  with  the 
ascertained  views  of  the  jury;  and 
it  was  competent  for  the  court  to  make 
such  inquiry  as  would  enable  it  to 
comprehend  the  intention  and  will 
of  the  jury  in  reference  to  their  find- 
ing, when,  in  the  opinion  of  the  court, 
there  was  any  doubt  or  uncertainty  in 
the  language  employed  by  them." 

So,  in  Penn  v.  State  (1884)  62  Miss. 
450,  wherein  it  appeared  that  after 
the  jury  had  returned  a  verdict  of 
guilty,  with  a  request  for  mercy,  the 
court  announced  that  no  mercy  could 
be  shown,  and  asked  each  juror 
whether  his  verdict  was  guilty,  which 
<luestion  was  answered  by  all  in  the 
affirmative  and  without  qualification 
or  restriction,  it  was  held  that  the 
action  of  the  court  left  no  just  doubt 
of  the  concurrence  of  the  jurors  in 
the  verdict  of  guilty,  and  that  the 
recommendation  of  mercy  was  surplus- 
age which  in  no  way  affected  the 
validity  of  the  verdict. 

In  Smith  v.  State  (Miss.)  supra, 
the  court  said:  "The  following 
.  .  .  verdict  [was]  returned  by  the 
jury:  *We,  the  jury,  find  the  defend- 
ant guilty  as  charged,  but  disagree 
as  to  the  punishment,  and  ask  the 
mercies  of  the  court.'  When  the 
verdict  was  returned,  at  the  request  of 
counsel  for  appellant,  the  jury  was 
polled,  and  each  juror  answered  that 
the  verdict  was  his  verdict.  The 
record  does  not  show  that  any  further 
request  was  made  to  the  court  for 


inquiry  as  to  what  was  meant  by  the 
verdict,  and  the  attitude  of  the  jury  in 
reference  to  the  punishment.  The 
jury  were  plainly  instructed  as  to  the 
effect  of  the  verdict  they  rendered. 
There  is  nothing  in  the  record  to 
show  that  the  jury  did  not  intend  to 
convict  appellant,  even  though  his 
punishment  might  be  life  imprison- 
ment. The  court  appears  to  have 
treated  the  words  *and  asks  the 
mercies  of  the  court'  as  surplusage. 
The  court  was  correct  in  this." 

The  Georgia  Code  (re-enacting  Acta 
of  1875,  p.  106)  now  provides  that 
in  capital  cases  of  homicide  (§  63), 
and  in  all  capital  cases  other  than 
homicide  (§  1060),  a  recommendation 
to  the  mercy  of  the  court  shall  not 
render  the  verdict  illegal,  but  shall 
mean  a  recommendation  to  life 
imprisonment.  Prior  to  the  Statute 
of  1875,  supra,  it  was  the  rule  in 
Georgia,  in  capi|:al  cases  other  than 
murder,  that  a  recommendation  to 
"mercy"  instead  of  a  reconunendation 
to  "life  imprisonment,"  as  provided 
by  statute,  vitiated  the  verdict 
Archer  v.  State  (1866)  35  Ga.  5 
(arson);  Johnson  v.  State  (1873) 
48   Ga.   116    (same);    West  v.  State 

(1873)  49  Ga,  451  (same).  The  rule 
was  otherwise  in  offenses  not  capital 
(Stephens  v.  State  (1874)  51  Ga.  236), 
and  in  murder  cases  where  the  convic- 
tion was  not  founded  on  circum- 
stantial    evidence     (Wair     v.    State 

(1874)  51  Ga.  303).  The  reason  of 
the  rule  was  that  in  such  cases  the 
punishment  was  fixed  by  law;  i.  e., 
the  jury  were  powerless  to  make 
any  recommendation,  and  the  court 
was  without  any  discretion  to  mitigate 
the  punishment.  Stephens  v.  State 
(Ga.)  supra.  But  compare  Walston 
V.  State,  54  Ga.  242,  decided  at 
the  January  term,  1875,  and  ap- 
parently before  the  enactment  of 
the  statute  mentioned.  In  that  case  it 
appeared  that  the  evidence  was  solely 
circumstantial,  and  the  jury  returned 
the  following  verdict:  "We,  the  jury, 
find  the  defendant  guilty,  and  that  he  * 
be  imprisoned  in  the  penitentiary  at 
the  mercy  of  the  court."  Overruling  a 
motion  for  a  new  trial  based  on  the 
contention     that     the     verdict    was 
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illegal,  the  court  said:  "By  the 
4323d  section  of  the  Code,  it  is 
declared  that  'the  punishment  of 
murder  shall  be  death,  but  may  be 
•confinement  in  the  penitentiary  for 
life  in  the  following  cases:  By 
sentence  of  the  presiding  judge,  if  the 
•conviction  is  founded  solely  on  circum- 
stantial testimony,  or  if  the  jury 
trying  the  traverse  shall  so  recom- 
mend. In  the  former  case,  it  is 
discretionary  with  the  judge;  in  the 
latter,  it  is  not.'  Is  the  verdict  of  the 
jury  in  this  case,  in  view  of  the 
foregoing  provision  of  the  •Code, 
void  for  uncertainty,  and  therefore 
illegal?  Verdicts  are  to  have  a 
reasonable  intendment,  and  are  to 
receive  a  reasonable  construction,  and 
are  not  to  be  avoided,  unless  from 
necessity.  .  .  .  That  it  was  the 
intention  of  the  jury  to  find  the 
defendant  guilty  of  the  offense  with 
which  he  was  charged  in  the  indict- 
ment there  can  be  no  doubt,  for  they 
have  said  so  in  express  words  in  their 
verdict.  There  can  be  no  reasonable 
doubt,  from  the  verdict,  that  the 
jury  intended  that  the  defendant 
should  be  punished  for  the  offense  of 
which  they  found  him  guilty,  by 
imprisonment  in  the  penitentiary; 
but,  instead  of  saying  he«  should  be 
imprisoned  in  the  penitentiary  for  life, 
they  say  that  he  should  be  imprisoned 
in  the  penitentiary  at  the  mercy  of 
the  court.  So  much  of  the  verdict 
-as  related  to  the  mercy  of  the  court 
was  surplusage,  because  the  law  fixed 
the  time  for  which  he  should 
be  imprisoned  in  the  penitentiary 
when  the  jury  recommend  that  mode 
•of  punishment.  The  legal  effect  of 
the  verdict  of  the  jury,  therefore, 
was  to  restrict  the  court  from  inflict- 
ing any  other  penalty  than  imprison- 
ment in  the  penitentiary  for  life, 
as  prescribed  by  the  statute.  The 
jury  are  not  authorized  by  the  statute 
to  fix  the  penalty,  but  only  to  recom- 
mend the  mode  of  punishment;  and 
having  recommended  that  the  defend- 
ant be  imprisoned  in  the  penitentiary, 
at  the  mercy  of  the  court,  and  the 
•court  having  no  discretion,  under  the 
law,  to  exercise  any  mercy,  the  legal 
•effect  of  the  verdict  was  to  authorize 


and  require  the  court  to  imprison  the 
defendant  in  the  penitentiary  for  the 
time  fixed  by  law.  Such,  in  our 
judgment,  is  the  reasonable  intend- 
ment of  the  verdict,  and  such  is  its 
reasonable  construction,  in  view  of 
the  provisions  of  the  4323d  section 
of  the  Code." 

In  Roby  v.  State  (1878)  61  Ga.  45, 
the  jury  returned  a  general  verdict 
of  guilty,  but,  at  the  same  time, 
handed  the  judge  a  written  request, 
signed  by  ten  of  the  jurors,  request- 
ing him  to  be  as  merciful  in  his 
sentence  as,  in  his  judgment,  he  ciould 
be.  The  court  asked  the  jury  if 
that  paper  was  a  part  of  their  verdict, 
and  they  said  it  was  not;  that  their 
verdict  was  "guilty,"  and  that  they 
gave  him  the  paper  only  as  indi- 
viduals, and  not  as  jurors.  There- 
upon the  verdict  was  recorded  without 
the  separate  paper,  the  same  not 
being  considered  any  part  of  the 
record.  It  was  held  to  be  proper  for 
the  court  to  refuse  to  enter  the  sepa- 
rate paper  on  the  record  as  a  part  of 
the  verdict. 

A  court  is  without  authority  to 
reimpanel  a  jury,  after  its  discharge, 
for  the  purpose  of  instructing  them 
as  to  their  power  to  recommend  the 
defendant  to  the  mercy  of  the  court. 
A  second  verdict,  containing  such 
recommendation,  is  a  nullity.  State 
V.  Dawkins  (1889)  32  S.  C-  17,  10  S.  E. 
772,  In  that  case,  after  a  verdict  of 
guilty  had  been  rendered  and  the 
jury  discharged  from  the  case,  the 
court,  on  the  following  day,  caused 
the  jury  to  be  reimpaneled  and 
addressed  them  as  follows:  "Gentle- 
men of  the  jury:  I  wanted  you  to 
see  them.  You  see  their  size  and 
age.  (To  the  sheriff:  Take  them 
back  now.)  [Prisoners  placed  back 
in  the  dock.]  Gentlemen,  there  is  a 
matter  which  I  did  not  call  your 
attention  to  last  night,  because  of  the 
confusion  arising  when  your  verdict 
came  in.  I  forgot,  in  the  confusion, 
to  say  that  the  law  says,  persons 
convicted  of  burglary  at  common  law, 
burglary  of  a  dwelling  house,  shall 
suffer  imprisonment  the  whole  term 
of  their  natural  lives,*  and  it  shall  be 
the  duty  of  the  judge  to  call  attention 
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to  that  matter,  and  let  the  jury 
say  whether  they  recommend  them 
to  mercy  or  not.  If  the  jury  recom- 
mend them  to  mercy,  then  I  have 
the  power  to  fix  the  imprisonment 
for  a  term  less  than  their  whole 
life.  You  see  their  age,  and  you  know 
the  circumstances  of  the  case.  You 
will  retire  now.  Give  the  jury  the 
indictment.  You  will  retire  and  say 
whether  you  recommend  them  to 
mercy  or  not."  Thereupon  the  jury 
returned  a  verdict  of  "guilty,  and 
reconmiend  to  mercy."  The  court 
said:  "While  we  have  no  doubt 
wha'tever  that  the  course  pursued  in 
this  instance  was  prompted  by  the 
best  motives,  and  was  really  designed 
to  give  the  defendants  the  benefit  of 
a  merciful  provision  of  the  law,  yet 
we  feel  bound  to  regard  it  as  a 
dangerous  innovation  upon  well- 
settled  legal  principles,  and  one  which 
is  not  sanctioned  by  any  law.  After 
a  jury  have  rendered  their  verdict 
and  have  been  discharged,  we  know 
of  no  authority  by  which  they  can 
be  reimpaneled  that,  by  the  express 
instructions,  be  called  upon  to  render 
a  new  and  different  verdict.  Such 
a  power  once  recognized,  even  in  a 
case  like  this,  where  its  exercise  was 
doubtless  intended  in  favor  of  liberty, 
would  afford  a  precedent  which  might 
lead  to  the  most  dangerous  conse- 
quences. But  without  pursuing  this 
line  of  remark,  it  is  quite  sufficient 
for  us  to  say  that  it  is  without 
authority  of  law.  We  must,  therefore, 
regard  the  second  so-called  verdict 
as  an  absolute  nullity,  and  the  judg- 
ment, which  we  must  assume  was 
rendered  upon  it,  as  without  legal 
foundation,  and  should  for  that 
reason  be  set  aside.  It  may  be  said, 
however,  that  the  first  and  only  real 
verdict  in  the  case  would  be  sufficient 
to  support  the  judgment.  But  it  must 
be  remembered  that,  by  the  express 
terms  of  the  statute  (Gen.  Stat.  § 
2481),  the  only  judgment  which 
would  be  legally  rendered  on  that 
verdict  would  be  imprisonment  in  the 
penitentiary  with  hard  labor  for  life, 
and  any  other  judgment  would  be 
erroneous  and  illegal;  and,  if  so, 
then  our  plain  duty  is  to  reverse  it. 


Now,  while  the  nature  of  the 
judgment  rendered  in  this  case  does 
not  distinctly  appear  in  the  record, 
yet  we  are  bound  to  infer,  from  what 
does  there  appear,  that  the  judg- 
ment actually  rendered  was  erroneous 
and  illegal,  for  the  Act  of  1883, 
amending  the  section  of  the  general 
statutes  above  referred  to,  expressly 
declares  that  where  a  person  is 
convicted  of  burglary  at  common  law, 
and  is  recommended  to  the  mercy  of 
the  court  by  the  jury,  the  punishment 
shall  be  reduced  from  that  pre- 
scribed by  that  section  of  the  general 
statutes  prior  to  the  amendment. 
And,  as  the  manifest  object  of  the 
circuit  judge  in  reimpaneling  the  jury 
was  to  give  these  defendants  the 
benefit  of  the  reduction  provided  for, 
we  are  forced  to  the  conclusion  that 
the  judgment  rendered  was  based 
upon  the  second  so-called  verdict." 

While  not  within  the  scope  of  this 
annotation,  it  may  be  noted  that, 
in  Ozburn  v.  State  (1891)  87  Ga.  174, 
13  S.  E.  247,  it  was  held  that  the 
failure  of  the  jury,  in  a  murder  case, 
to  reconmiend  the  defendant  to  mercy, 
showed  conclusively  that  in  no  event 
would  they  have  rendered  a  verdict 
for  a  lesser  degree  of  homicide.  In 
that  case,  error  was  predicated 
on  the  failure  of  the  court  to  instruct 
the  jury  that  they  might  convict  the 
defendant  of  voluntary  manslaughter. 

As  to  the  effect  of  a  recommenda- 
tion of  mercy  to  show  the  absence 
of  passion  or  prejudice  of  the  jury 
in  returning  a  verdict  of  guilty,  see 
People  V.  Lopez  (1921)  —  Cal.  App. 
— ,  197  Pac.  144,  set  out  infra,   IV. 

Ill,  Recommendation  authorized  hy 
statute,  htit  not  made  binding  on 
court, 

a.   Generally^ 

In  some  jurisdictions  statutes  have 
been  enacted  which  empower  the  jury, 
in  prosecutions  for  certain  crimes, 
to  recommend  the  defendant  to  the 
mercy  of  the  court,  but  leave  the 
quantum  of  punishment  solely  to  the 
discretion  of  the  court. 

The  Delaware  statute  (Laws  1917, 
chap.  266)  provides  as  follows: 
'In  all  cases  where  the  penalty  for 
crime  prescribed  by  the  laws  of  the 
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state  of  Delaware  is  death,  if  the 
jury  shall,  at  the  time  of  rendering 
their  verdict,  recommend  the  defend- 
ant to  the  mercy  of  the  court,  the 
court  may,  if  it  seems  proper  to  do  so, 
impose  the  sentence  of  life  imprison- 
ment instead  of  death."  In  Delaware 
there  is  also  a  statute,  26  Del.  Laws, 
chapter  270,  page  733,  amending 
chapter  127,  Rev.  Code  1893  (Code 
1915,  §  4706),  which  applies  spe- 
cifically to  a  defendant  tried  for  rape. 
It  provides  as  follows:  "Whoever 
shall  commit  the  crime  of  rape  or  who 
shall  carnally  know  and  abuse  a 
female  child  under  the  age  of  seven 
years,  shall  be  deemed  guilty  of  felony 
and  shall  suffer  death;  provided,  how- 
ever, that  if  the  jury,  at  the  time 
of  rendering  their  verdict,  shall 
recommend  the  defendant  to  mercy, 
the  court  may,*  if  it  seems  proper  to 
do  so,  impose  the  sentence  of  life 
imprisonment   instead   of   death.'' 

A  Georgia  statute  (Parks's  Anno. 
Code  1914,  §  1062)  provides  as  follows: 
"All  felonies,  except  treason,  insur- 
rection, murder,  manslaughter,  as- 
sault with  intent  to  rape,  rape, 
.sodomy,  foeticide,  mayhem,  seduction, 
arson,  burning  railroad  bridges, 
train  wrecking,  destroying,  injuring 
or  obstructing  railroads,  perjury, 
false  swearing  and  subornation  of 
perjury  and  false  swearing,  shall 
be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  the  terms 
set  forth  in  the  several  sections  in 
this  Code  prescribing  the  punishment 
of  such  offenses;  but  on  the  recom- 
mendation of  the  jury  trying  the 
case,  when  such  recommendation  is 
approved  by  the  judge  presiding  on 
the  trial,  said  crimes  shall  be  punished 
as  misdemeanors.  If  the  judge 
trying  the  case  sees  proper,  he  may, 
in  his  punishment,  reduce  such 
felonies  to  misdemeanors."  The 
recommendation  mentioned  in  the 
Georgia  statute,  supra,  is  regarded 
as  one  of  mercy.  See  Yaugham  v. 
State  (1921)  —  Ga.  App.  — ,  107  S.  E. 
889.  And  the  statute  has  bee^  held 
not  to  have  been  repealed  by  the 
Indeterminate  Sentence  Act.  Moore 
v.  State  (1920)  150  Ga.  679,  104  S.  E. 
907;   Thompson   v.  State   (1921)    151 


Ga.  328,  106  S.  E.  278.  Other  sections 
of  the  Georgia  Code  provide  for 
recommendations  of  mercy  in  the 
crimes  excepted  from  the  operation 
of  the  foregoing  statute. 

The  New  Mexico  Statute  (Code 
1915,  §  4447)  provides  that,  "in  the 
trial  of  criminal  cases,  punishment 
within  the  limits  prescribed  by  law 
shall  be  assessed  by  the  court  in  its 
discretion;  but  juries  may,  in  their 
discretion  upon  return  of  a  verdict  of 
guilty  in  any  criminal  case,  recom- 
mend the  defendant  to  the  clemency 
of  the  court,  and  any  such  recom- 
mendations shall  receive  due  con- 
sideration by  the  court." 

The  substance  of  the  Tennessee 
statute  (Laws  1884,  §  6098)  is  that 
"in  cases  of  conviction  of  a  capital 
offense — ^where  the  jury  in  their 
verdict  state  that  they  are  of  opinion 
that  there  are  mitigating  circumstan- 
ces in  the  case — 'the  court  may'  com- 
mute the  punishment  from  death  to 
imprisonment  for  life  in  the  peniten- 
tiary." That  statute  has  been  held  not 
to  create  a  new  grade  of  offense,  so 
that  a  finding  of  mitigating  circum- 
stances would  constitute  a  bar  to  a  sec- 
ond trial  for  the  same  offense.  Greer 
V.  State  (1874)  3  Baxt.  (Teiui.)  321, 
wherein  the  court  said :  "Among  other 
questions  it  is  maintained  that  by  the 
first  verdict  and  the  judgment  of  the 
court,  commuting  the  death  penalty, 
the  prisoner  could  not  be  again  tried 
for  his  life.  This  position  is  unten- 
able. Section  5257  of  the  Code  was 
taken  from  the  Act  of  1838.  That  act 
made  it  imperative  upon  the  court  to 
commute  the  death  penalty  when  the 
jury  expressed  the  opinion  that  there 
were  mitigating  circumstances,  but 
this  was  changed  by  the  Code,  and  the 
court  vested  with  the  discretion  to 
commute  upon  such  finding  of  the 
jury,  or  to  disregard  it  and  pronounce 
the  death  penalty,  if,  in  his  opinion, 
it  was  proper  to  do  so.  .  .  .  Our 
Criminal  Code  was  enacted  in  1829. 
This  act  divided  murder  into  two 
grades, — murder  in  the  first  and 
murder  in  the  second  degree, — and 
annexed  to  each  different  degrees  of 
punishment.  If,  upon  trial,  a  prisoner 
is   acquitted   of  murder   in  the   first 
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degree,  and  convicted  for  a  lower 
grade  of  crime,  it  amounts  to  this :  he 
cannot  again  be  put  upon  trial  for 
this  offense;  and  so  as  to  any  grade 
of  homicide  of  which  he  may  be  ac- 
quitted. This  would  be  putting  him 
twice  in  jeopardy,  in  violation  of  the 
Constitution.  The  acquittal  consti- 
tutes a  bar  to  a  second  trial  for  the 
same  offense,  and  it  is  not  necessary 
that  there  should  be  a  formal  plea,  if 
the  prisoner  is  arraigned  upon  the 
same  indictment,  as  his  acquittal  is  a 
matter  of  record  in  the  same  case. 
The  Act  of  1838,  particularly  as  it  is 
modified  in  the  Code,  §  5257,  cannot, 
as  we  think,  be  held  to  subdivide  mur- 
der in  the  first  degree  into  two  sepa- 
rate grades  of  crimes ;  that  is,  murder 
in  the  first  degree  without  mitigating 
circumstances,  and  murder  in  the  first 
degree  with  mitigating  circumstances, 
so  that  the  finding  of  mitigating  cir- 
cumstances by  one  jury  would  be  an 
acquittal  of  the  higher  grade  and  a 
bar  to  another  trial.  This  seems  to 
us  manifest.  The  language  employed 
does  not  assume  to  create  two  grades 
of  crime.  There  is  no  definition  of 
the  supposed  new  grade  of  offense, — 
nothing  showing  in  what  the  distinc- 
tion consists.  The  jury  are  simply 
authorized  to  express  the  opinion  that 
there  are  mitigating  circumstances. 
There  is  no  definition  of  mitigating 
circumstances,  either  in  the  statutes 
or  in  our  judicial  construction  of  the 
law.  It  seems  rather  to  have  been  in- 
tended in  favor  of  life,  to  give  the 
jury  the  right  to  express  this  opinion 
in  their  verdict,  which  but  amounts  to 
a  recommendation  to  mercy  that  the 
court  may  or  may  not  regard.  In 
determining  whether,  in  their  opinion, 
there  are  mitigating  circumstances, 
the  jury  are  left  entirely  to  their  own 
discretion.  They  are  not  told  by  the 
judge  what  would  be  mitigating  cir- 
cumstances. It  would  possibly  be 
error  for  the  judge  to  attempt  to  do 
so,  as  this  would  be  to  limit  the  jury 
on  this  point  to  such  circumstances 
as  the  judge  might  indicate;  whereas 
the  statute  leaves  the  matter  to  the 
jury  without  restriction.  We  think 
the  idea  that  the  statute  creates  a  new 
grade  of  offense  is  inconsistent  with 


the  holding  that  the  court  may  dis- 
regard the  finding  of  the  jury.  If  it 
be  a  separate  grade  of  crime,  the  ac- 
quittal by  the  jury  of  the  higher  grade 
should  be  conclusive  upon  the  court 
by  the  terms  of  the  Constitution  it- 
self." 

The  Texas  statute  (Act  of  legislation: 
approved  February  11,  1913,  §  2)  pro- 
vides as  follows:  "Where  there  is  a 
conviction  of  any  felony  in  any  dis- 
trict court  of  this  state,  except  murder, 
perjury,  burglary  of  a  private  resi- 
dence, robbery,  arson,  incest,  bigamy 
and  abortion,  the  court  shall  suspend 
sentence  upon  application  made  there- 
for in  writing  by  the  defendant,  which. 
shall  be  sworn  to  and  filed  before  the 
trial  begins,  when  the  punishment 
assessed  by  the  jury  shall  not  exceed 
five  years'  confinement  in  the  peni- 
tentiary; .  .  .  profVided,  that  in 
no  case  shall  sentence  be  suspended 
except  when  the  proof  shall  show  and 
the  jury  shall  find  in  their  verdict 
that  the  defendant  has  never  before 
been  convicted  of  a  felony  in  this 
state  or  any  other  state." 

The  Utah  statute  provides  that 
"every  person  guilty  of  murder  in  the 
first  degree  shall  suffer  death,  or» 
upon  the  recommendation  of  the  jury, 
may  be  imprisoned  at  hard  labor  in 
the  state  prison  for  life,  in  the  discre- 
tion of  the  court."  See  State  v^ 
Thorne  (1911)  39  Utah,  208,  117  Pac. 
58. 

Under  the  statutes  of  Delaware, 
Tennessee,  and  Utah,  supra,  it  is  held 
that  whether  the  recommendation 
shall  be  made  is  a  matter  within  the 
sound  discretion  of  the  jury.  State  v. 
Jaroslowski  (1918)  7  Boyce  (Del.)  108, 
103  Atl.  657;  State  v.  Lapista  (1918) 
7  Boyce  (Del.)  260,  105  Atl.  676;  State 
V.  Thomas  (1920)  —  Del.  — ,  111  Atl. 
538;  Greer  v.  State  (1874)  3  Baxt. 
(Tenn.)  321;  Ray  v.  State  (1901)  108 
Tenn.  282,  67  S.  W.  558;  State  v. 
Thorne  (1911)  39  Utah,  208,  117  Pac. 
58;  State  v.  Romeo  (1912)  42  Utah* 
46.  128  Pac.  530. 

But  under  the  Texas  statute,  supra,, 
where  the  defendant  properly  files  a 
plea  for  a  suspended  sentence,  it  is 
the  duty  of  the  court  to  require  the 
jury  to  decide  that  issue.     "If  they 
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fail  to  agree  upon  that  issae,  even 
though  they  do  agree  upon  the  guilt 
of  the  accused  and  upon  the  number 
of  yeara  to  be  assessed  against  him, 
yet  when  .  .  .  the  verdict  itself 
and  the  facts  and  record  affirmatively 
show  that  the  jury  failed  to  agree 
upon  it»  it  is  an  incomplete  verdict, 
and  is  the  same,  in  effect,  as  if  the 
jury  failed  to  agree  upon  the  number 
of  years  to  be  assessed,  though  each 
one  should  agree  upon  the  guilt  of  an 
accused.  When  a  jury  .  .  .  ex- 
pressly fail  to  agree  upon  the  verdict 
in  this  particular,  and  so  report  to 
the  court;  and  the  court  is  satisfied 
that  they  cannot  agree  or  will  not, 
then  he  should  discharge  the  jury  and 
retry  the  case  before  another  jury, 
the  same  as  if  the  jury  hung  on  any 
other  issue  in  the  case."  Mills  v. 
State  (1914)  74  Tex.  Crim.  Rep.  137, 
168  S.  W.  88.  However,  the  fact  that 
the  court,  at  the  request  of  the  defend- 
ant, submits  the  question  of  suspend- 
ing the  sentence,  and  the  jury  do  not 
recommend  it  or  make  any  return  on 
that  issue,  presents  no  error,  where 
the  jury  find  that  the  defendant  has 
not  theretofore  been  convicted  in  this 
or  any  other  state  of  a  felony,  but 
make  no  finding  that  the  sentence 
should  be  suspended.  Roberts  v. 
State  (1913)  71  Tex.  Crim.  Rep,  77, 
158  S.  W.  1003;  Potter  v.  State  (1913) 
71  Tex.  Crim.  Rep.  209,  159  S.  W.  846; 
Dawson  v.  State  (1913)  72  Tex.  Crim. 
Rep.  68,  161  S.  W.  469 ;  King  v.  State 
(1914)  72  Tex.  Crim.  Rep.  394,  162 
S.  W.  890;  Brown  v.  State  (1914)  75 
Tex.  Crim.  Rep.  5,  169  S.  W.  897.  See 
also  Mills  V.  State  (Tex.)  supra. 
Where,  however,  no  application  for  a 
suspended  sentence  is  made,  the  jury 
are  not  permitted  to  make  a  recom- 
mendation. Barnett  v.  State  (1914) 
74  Tex.  Crim.  Rep.»  619,  170  S.  W.  143 ; 
Speer  v.  State  (1914)  75  Tex.  Crim. 
Rep.  348, 171  S.  W.  201.  And  the  court 
has  no  power  to  suspend  the  sentence 
unless  the  jury  expressly  so  recom- 
mend. Roberts  v.  State  (Tex.)  supra; 
Potter  v.  State  (1913)  71  Tex.  Crim. 
Rep.  209,  159  S.  W.  846 ;  King  v.  State 
(1914)  72  Tex.  Crim.  Rep.  394,  162 
S.  W.  890. 

Counsel,  under  the  Tennessee  stat- 


ute, supra,  have  no  right  to  interro- 
gate the  jury  as  to  the  mitigating  cir* 
cumstances  they  have  found  in  a  case* 
Hannum  v.  State  (1891)  90  Tenn.  647, 
18  S.  W.  269.  In  that  case  it  was 
"insisted  that  a  new  trial  should  have 
been  granted,  because  the  jurors  had 
doubts  as  to  the  guilt  of  the  prisoner, 
else  they  would  not  have  recommended 
him  to  the  mercy  of  the  court,  and 
an  affidavit  of  some  of  the  jurors  wa& 
presented,  stating  the  reasons  why 
they  were  in  favor  of  finding  mitigat- 
ing circumstances  and  recommending 
the  defendant  to  the  mercy  of  the 
court.  Thereafter,  each  and  every  one 
of  the  jurors  was  introduced  and  at 
great  length  examined  and  cross- 
examined  upon  the  questions,  if  they 
followed  the  charge  of  the  court,  and 
if  they  had  a  reasonable  doubt,  then 
or  at  the  time  of  their  verdict,  of  the 
guilt  of  the  defendant,  and  upon  what 
they  based  their  verdict  finding  miti- 
gating circumstances  and  recommend' 
i^g  him  to  the  mercy  of  the  court. 
The  jurors  all  swore  that  they  took 
the  law  as  given  by  the  court,  and, 
applying  it  to  the  facts,  had  no  doubt 
as  to  defendant's  guilt,  but  differed 
as  to  the  ground  upon  which  they 
recommended  him  to  the  mercy  of  the 
court."  The  appellate  court  said: 
"This  should  not  have  been  allowed 
by  the  court  Counsel  should  not 
have  been  allowed  to  interrogate  the 
jury  as  to  the  reasons  of  their  verdict 
or  the  mitigating  circumstances  they 
found  in  the  case.  The  counsel  had 
the  right  to  have  the  jury  polled  when 
they  rendered  their  verdict,  tor  see  if 
all  agreed  to  it,  but  had  no  right  to 
interrogate  them  at  the  time  of  the 
rendition  of  the  verdict,  or  afterward, 
upon  motion  for  a  new  trial,  as  to^ 
their  reasons  for  their  verdict."  So, 
it  has  been  held  proper  for  the  court 
to  refuse  to  summon  the  jury  on  the 
motion  of  the  defendant's  counsel,  for 
the  purpose  of  being  examined  about 
their  verdict.  Lancaster  v.  State 
(1891)  91  Tenn.  267,  18  S.  W.  777. 

As  to  the  rights  of  counsel  with 
respect  to  recommendations  to  mercy 
under  statutes  making  such  recom- 
mendation binding  on  the  court,  see 
supra,  II.  b. 
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As  to  the  discretion  of  the  jury  to 
recommend  the  defendant  to  mercy 
where  he  has  pleaded  guilty,  and  re- 
quested that  the  jury  make  such 
recommendation,  see  State  v.  Lapista 
(1918)  7  Boyce  (Del.)  260,  105  Atl. 
676,  set  out  infra,  III.  c,  2  (b). 

1».  Duty  of  court  to  instruct. 

In  Calton  v.  Utah  (1889)  130  U.  S. 
83,  32  L.  ed.  870,  9  Sup.  Ct.  Rep.  435, 
a  sentence  of  death  on  conviction  of 
murder  in  the  first  degree  was  re- 
versed, because  the  judge  had  not 
called  the  attention  of  the  jury  to 
their  right,  under  the  statute,  to 
recommend  imprisonment  at  hard 
labor  in  the  penitentiary  for  life. 
The  statute  involved  in  that  case  pro- 
vided as  follows:  "Every  person 
guilty  of  murder  in  the  first  degree 
shall  suffer  death,  or,  upon  the  recom- 
mendation of  the  jury,  may  be  im- 
prisoned at  hard  labor  in  the  peniten- 
tiary for  life,  at  the  discretion  of  the 
court."  The  court  said:  "In  this  casQ 
the  jury  .  .  .  were  not  informed 
as  to  their  right,  under  the  statute,  to 
recommend  imprisonment  for  life  at 
hard  labor  in  the  penitentiary  in  place 
of  the  punishment  of  death.  If  their 
attention  had  been  called  to  that 
statute,  it  may  be  that  they  would 
have  made  such  a  recommendation, 
and  thereby  enabled  the  court  to 
reduce  the  punishment  to  imprison- 
ment for  life.  We  are  of  opinion  that 
the  court  erred  in  not  directing  the 
attention  of  the  jury  to  this  matter. 
The  statute  evidently  proceeds  upon 
the  ground  that  there  may  be  cases 
of  murder  in  the  first  degree,  the 
punishment  for  which  by  imprison- 
ment for  life  at  hard  labor  will 
sufiice  to  meet  the  ends  of  public 
justice.  Its  object  could  only  have 
been  met  through  a  recommendation 
•by  the  jury  that  the  lesser  punishment 
be  inflicted,  and  it  is  not  to  be  pre- 
sumed that  they  were  aware  of  their 
right  to  make  such  recommendation. 
The  failure  of  the  court  to  instruct 
them  upon  this  point  prevented  it 
from  imposing  the  punishment  of  im- 
prisonment for  life,  even  if,  in  its 
judgment,  the  circumstances  of  the 
case  rendered  such  a  course  proper.'' 


Likewise,  under  the  Georgia  statute 
which  gives  the  jury  the  right,  in  cer- 
tain felonies,  to  recommend  that  the 
defendant  shall  be  punished  as  for  a 
misdemeanor,  the  failure  of  the  court 
to  instruct  as  to  the  recommendation 
has  been  held  to  be  reversible  error, 
although  the  recommendation,  to  be 
effectual,  must  be  approved  by  the 
trial  judge.  Johnson  v.  State  (1896) 
100  Ga.  78,  25  S.  E.  940 ;  Taylor  v. 
State  (1899)  110  Ga.  150,  35  S.  E.  161; 
Moore  v.  State  (1920)  150  Gsu  679, 
104  S.  E.  907;  Thompson  v.  State 
(1921)  151  Ga.  328,  106  S.  E.  278; 
Glover  v.  State  (1910)  7  Ga."App.  628, 
67  S.  E.  687;  Taylor  v.  State  (1914) 
14  Ga.  App.  492,  81  S.  E.  372;  Frazier 
V.  State  (1914)  15  Ga.  App.  365,  88 
S.  E.  273;  Braxley  v.  State  (1915)  17  * 
Ga.  App.  196,  86  S.  E.  425 ;  Winder  v. 
State  (1916)  18  Ga.  App.  67,  88  S.  E. 
1003. 

But  the  failure  so  to  charge  will  not 
constitute  error  where  the  jury,  in 
fact,  recommends  the  defendant  to  the 
mercy  of  the  court  (Ripley  v.  State 
(1910)  7  Ga.  App.  679,  67  S.  E.  834) 
or  where  the  court  causes  the  jury  to 
be  returned  to  the  box  and  supplies 
the  omitted  charge  (Ledford  v.  State 
(1917)  19  Ga.  App.  610,  91  S.  E.  924). 
In  the  case  last  cited  the  court  said: 
'It  is  contended  that  the  court  erred 
in  failing  to  instruct  the  jury  that, 
in  the  event  they  found  the  defendant 
guilty,  they  might  add  to  their  verdict 
a  recommendation  that  he  be  punished 
as  for  a  misdemeanor;  and  it  is 
further  contended  that,  after  the 
jury  had  retired  and  had  considered 
the  case  for  a  considerable  length  of 
time,  it  was  error  to  cause  the  jury  to 
be  returned  to  the  box,  and  to  supply 
the  omitted  charge.  It  is  insisted  that 
this  charge,  given  under  the  circum- 
stances indicated,  influenced  the  jury 
to  return  a  verdict  of  guilty  against 
the  defendant.  We  do  not  think  that 
the  conduct  of  the  court  in  recallinfif 
the  jury  and  in  supplying  this  omitted 
charge  was  error.  Indeed,  the  judge 
did  precisely  what  he  should  have 
done,  as  we  understand  the  law.  The 
jury  in  the  trial  of  a  criminal  case 
may  be  recalled  for  the  purpose  of 
giving  them  an  appropriate  instruction 
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previoufily  omitted.  Of  course,  a  re- 
charge to  the  jury  may;  in  exceptional 
cases,  harmfully  affect  the  rights  of 
the  defendant  It  is  the  better  prac- 
tice to  charge  every  pertinent  princi- 
ple of  law  applicable  to  ,the  case 
before  the  jury  retires  from  the  box. 
However,  if  the  court  omit  to  charge 
some  pertinent  principle  of  law  appli- 
cable to  the  issues  in  the  case,  it  is 
right  and  proper  that  the  jury  should 
be  recalled  and  the  omitted  instruc- 
tion given.  If  the  court  is  careful  to 
guard  and  protect  the  rights  of  the 
defendant,  the  defendant  cannot  have 
just  ground  of  complaint.  In  this 
very  case  the  court  cautioned  the  jury 
as  follows:  'Because  of  the  necessity 
of  adding  these  instructions,  I  warn 
you  not  to  allow  these  added  instruc- 
tions to  in  any  way  influence  you  in 
determining  the  issues  or  arriving  at 
a  verdict.  This  additional  charge 
must  not  be  considered  by  you  as  in 
any  way  intimating  to  you  any  opinion 
as  to  the  merits  of  the  case,  as  the 
court  has  none  and  does  not  express 
any  opinion.  You  must  consider  the 
issues  in  the  case  in  the  same  fair 
and  impartial  manner  as  though  these 
additional  instructions  had  been  given 
you  at  the  time  of  the  general 
charge/  " 

And  in  Georgia  the  court,  on  appeal, 
will  not  set  aside  the  verdict,  although 
no  instruction  as  to  a  recommendation 
to  mercy  was  given,  where  the  guilt 
of  the  defendant  is  apparent,  but  will 
reverse  the  judgment  and  direct  the 
trial  judge  to  punish  the  defendant  as 
for  a  misdemeanor,  if,  in  his  discre- 
tion, the  case  is  a  proper  one,  with 
the  condition,  however,  that,  should 
the  trial  judge  not  think  that  the  case 
is  one  in  which  the  interests  of  public 
justice  can  be  best  served  by  the  in- 
fliction of  punishment  for  a  misde- 
meanor, a  new  trial  shall  be  granted. 
Glover  v.  State  (1910)  7  Ga.  App.  628, 
67  S.  E.  687;  Taylor  v.  State  (1914) 
14  Ga.  App.  492,  81  S.  E.  372. 

o.   FoTtn  and  sufficiency  of  instruction, 

1,  Oenerally, 

Under  the  Georgia  statute  author- 
izing the  jury  to  recommend  that  a 
defendant  convicted  of  a  felony  shall 


be  punished  as  for  a  misdemeanor,  but 
permitting  the  acceptance  of  such  a 
recommendation  to  rest  in  the  discre* 
tion  of  the  trial  judge,  it  is  not  error 
to  instruct  the  jury  that  the  recom- 
mendation will  not  be  effective  unless 
approved  by  the  court.  Echols  v. 
State  (1899)  109  Ga.  508,  34  S.  E. 
1038;  Martin  v.  State  (1918)  148  Ga. 
406,  96  S.  E.  882;  Yaughan  v.  State 
(1918)  148  Ga.  517,  97  S.  E.  540; 
Jones  V.  State  (1919)  24  Ga.  App.  129, 
99  S.  E.  893;  Jones  v.  State  (1909)  T 
Ga.  App.  334,  66  S.  E.  961 ;  Benton  v. 
State  (1911)  9  Ga.  App.  291,  71  S.  E. 
8;  Taylor  v.  State  (1914)  14  Ga.  App, 
492,  81  S.  E.  372;  Frazier  v.  State 
(1914)  15  Ga.  App.  365,  83  S.  E.  273 ; 
Bragg  V.  State  (1914)  15  Ga.  App, 
368,  83  S,  E.  274;  Winder  v.  State 
(1916)  18  Ga.  App.  67,  88  S.  E.  1003; 
Varner  v.  State  (1921)  —  Ga.  App.  — ,. 
108  S.  E.  80. 


u^ 


If  the  judge  presiding  at  the  trial 
of  one  accused  of  a  felony,  where, 
under  the  law,  the  jury  may  recom- 
mend that  he  be  punished  as  for  a 
misdemeanor,  informs  the  jury  of 
their  right  so  to  recommend,  and 
clearly  indicates  to  them  in  unmis- 
takable language  that  the  recommen- 
dation will  not  be  effective  unless  it 
meets  with  his  approval,  this  is  suffi- 
cient." Frazier  v.  State  (1914)  15  Ga. 
App.  365,  83  S.  E.  273. 

In  Yaughan  v.  State  (1918)  148  Ga. 
517,  97  S.  E.  540,  an  instruction  that 
the  jury  had  the  right  to  recommend 
the  defendant,  in  the  event  they  found 
him  guilty,  to  the  mercy  of  the  court, 
and  that,  in  case  the  court  approved 
that  recommendation,  the  defendant 
would  be  punished  as  for  a  misde- 
meanor, was  held  to  be  proper. 

Error  cannot  be  predicated  on  the 
court's  failure  to  add  that  the  recom- 
mendation may  be  ignored  by  him. 
Lingerfelt  v.  State  (1906)  125  Ga.  4, 
53  S.  E.  803,  5  Ann.  Cas.  310;  Gaskins 
V.  State  (1912)  12  Ga.  App.  97,  76 
S,  E,  777;  Swain  v.  State  (1914)  15 
Ga.  App.  445,  83  S.  E.  642. 

In  Lingerfelt  v.  State  (Ga.)  supra, 
the  court  charged  the  jury  that  if 
they  "should  find  the  defendant  guilty 
generally,  he  would  be  subject  to  con- 
finement in  the  penitentiary  for  a  time 
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not  less  than  two  years  nor  longer 
than  ten  years;  that  they  would  have 
the  right  to  reduce  the  punishment  to 
that  appropriate  to  a  misdemeanor; 
that,  *if  the  judge  should  approve  that, 
he  would  be  punished  as  for  a  misde- 
meanor;' and  that  the  form  of  verdict 
proper  for  that  purpose  would  be  to 
find  the  defendant  guilty,  and  recom- 
mend that  he  be  punished  as  for  a 
misdemeanor."  It  was  held  that,  in 
the  absence  of  any  request  to  charge 
more  specifically  on  the  subject,  "there 
was  no  error  in  failing  to  explain  to 
the  jury  that,  in  the  event  they  should 
find  the  defendant  guilty  with  the 
recommendation  referred  to,  the  judge 
could  disregard  such  recommendation 
and  punish  him  as  for  a  felony." 

The  jury  were  instructed  in  Swain 
v.  State  (Ga.)  supra,  that  should  they 
find  the  defendant  guilty  of  the  offense 
of  assault  with  intent  to  murder,  they 
had  the  authority,  if  they  saw  proper 
to  do  so,  to  recommend  a  misdemeanor 
punishment,  and  in  that  event  the 
form  of  their  verdict  would  be,  "We, 
the  jury,  find  the  defendant  guilty 
and  recommend  misdemeanor  punish- 
ment;" and  that  in  the  event  that  the 
court  approved  the  recommendation, 
a  misdemeanor  punishment  would  be 
inflicted  instead  of  a  felony  punish- 
ment. They  were  further  instructed 
as  follows :  "If  you  do  not  believe  he 
is  guiltj'  of  that  offense,  or  if  you  have 
a  reasonable  doubt  in  your  mind  of 
that,  then  acquit  him  of  assault  with 
intent  to  murder,  and  then  you  may 
inquire  into  the  lower  grade  of  offense 
in  regard  to  which  I  have  charged 
you,  that  of  shooting  at  another;  and 
if  you  determine  that  the  defendant  is 
guilty  of  that  offense  of  shooting  at 
another,  the  form  of  your  verdict 
would  be,  *We,  the  jury,  find  the  de- 
fendant guilty  of  shooting  at  another.' 
That  is  a  felony,  only  it  is  a  lower 
grade  of  felony  than  an  assault  with 
intent  to  murder,  and  you  have  the 
right  to  add  a  recommendation  to 
a  misdemeanor  punishment  to  a  ver- 
dict of  that  character,  under  the  same 
conditions  as  I  have  just  explained  to 
you  that  you  could  add  one  to  a 
verdict  of  guilty  of  assault  with  intent 
to  murder;  and  should  you  return  a 


verdict  of  that  character,  the  form  of 
that  verdict  wolild  be,  'We,  the  jury, 
find  the  defendant  guilty  of  shooting 
at  another,  and  recommend  a  misde- 
meanor punishment.' "  It  was  con- 
tended that  while  the  court  properly 
instructed  the  jury  as  to  the  recom- 
mendation for  a  misdemeanor  punish- 
ment in  the  event  they  should  find  the 
defendant  guilty  of  assault  with  intent 
to  murder,  the  court  did  not  properly 
instruct  them  as  to  the  recommenda- 
tion in  the  event  they  should  find  (as 
they  did)  that  he  was  guilty  of  shoot- 
ing at  another ;  for  the  reason  that  the 
court  failed  to  instruct  them  specific- 
ally that  if  they  found  the  defendant 
guilty  of  shooting  at  another,  and 
recommended  that  he  be  punished  as 
for  a  misdemeanor,  a  misdemeanor 
punishment  would  be  inflicted  instead 
of  a  felony  punishment,  in  the  event 
that  the  court  approved  this  recom- 
mendation. It  was  also  contended 
that  the  instruction  given  did  not 
plainly  inform  the  jury  that  the 
recommendation  that  the  defendant  be 
punished  as  for  a  misdemeanor  would 
not  be  effective,  should  they  find  the 
defendant  guilty  of  shooting  at  an- 
other, unless  approved  by  the  court 
Holding  the  failure  of  the  court  to 
instruct  the  jury  that  the  recom- 
mendation would  be  effective  only  on 
approval  by  him  not  to  be  erroneous, 
the  court  said :  "It  appears  to  us  that 
any  jury  of  ordinary  intelligence 
would  readily  understand  from  the 
charge  objected  to  that  they  had  the 
right  to  recommend  that  the  defend- 
ant be  punished  as  for  a  misdemeanor 
in  case  they  found  him  guilty  of  the 
charge  of  shooting  at  another;  and 
had  the  judge  omitted  entirely  to  in- 
struct the  jury  that  their  reconmien- 
dation  would  only  be  effective  if  ^P* 
proved  by  him,  this  could  have  worked 
no  harm  to  the  defendant,  under  the 
circumstances  of  the  case,  since  the 
jury  would  have  been  left  to  in^^^ 
that  such  a  recommendation  would  be 
binding  upon  the  court,  whether  aP* 
proved  by  him  or  not,  as  he  plainly 
instructed  therh  that  they  had  the 
'right'  to  add  a  recommendation  that 
the  defendant  be  punished  as  for  ^ 
misdemeanor,  and  it  appears  that  th^ 
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jury  declined  altogether  to  recommend 
the  defendant,  but  found  him  guilty 
of  shooting  at  another,  without  making 
any  recommendation.  .  .  .  Where  a 
defendant  is  convicted  of  a  felony  and 
the  jury  recommends  that  he  be 
punished  as  for  a  misdemeanor,  ordi- 
narily (and  in  fact  in  any  case  where 
the  guilt  of  the  accused  is  not  estab- 
lished by  unequivocal  and  convincing 
testimony)  it  might  be  reasonably 
assumed  that  the  jury  were  perhaps 
influenced  in  reaching  a  verdict  of 
guilty  by  the  instruction  that  they 
might  recommend  as  for  a  misde- 
meanor, and  hence  might  find  the 
defendant  guilty,  with  such  a  recom- 
mendation, where  they  would  not  have 
done  so  had  they  been  informed  by 
the  judge  that  the  recommendation 
would  be  ineffectual  unless  approved 
by  him.  Where  the  jury  declined  to 
recommend,  after  being  plainly  in- 
formed of  their  right  to  do  so,  we  do 
not  think  the  defendant  could  have 
suffered  any  harm  from  the  failure  to 
instruct  the  jury  that  the  recommen- 
dation would  only  be  effective  if 
approved  by  him;  since  the  jury  were 
thus  left  to  believe  that  their  recom- 
mendation would  be  binding  without 
the  approval  of  the  court,  and  never- 
theless declined  to  exercise  the  clem- 
ency which  they  might  therefore  have 
inferred  was  absolutely  in  their 
power;  and  it  is  apparent  from  this 
fact  that  they  not  only  did  not  desire 
to  exercise  the  clemency  which  the 
law  authorized  them  to  show  towards 
the  defendant,  but  that  as  to  his 
guilt  of  the  crime  of  shooting  at  an- 
other they  had  no  doubt  which  they 
wished  to  resolve  in  his  favor  by  a 
recommendation  that  he  be  punished 
as  for  a  misdemeanor  only.  Counsel 
for  the  plaintiff  in  error  does  not  in- 
sist that  the  court  did  not  properly 
charge  the  jury  as  to  the  weight  and 
effect  'of  their  recommendation  that 
the  defendant  be  punished  as  for  a 
misdemeanor  if  they  found  him  guilty 
of  assault  with  intent  to  murder ;  and 
where,  in  the  same  connection,  the 
court  instructed  the  jury  that  if  they 
found  the  defendant  guilty  of  shoot- 
ing another,  it  was  a  lower  grade  of  a 
felony  than  an  assault  with  intent  to 


murder,  and  they  would  'have  the  right 
to  add  a  recommendation  to  misde- 
meanor punishment  to  a  verdict  of 
that  character,  under  the  same  condi- 
tions as  I  have  just  explained  to  you 
that  you  could  add  one  to  a  verdict  of 
guilty  of  assault  with  intent  to  mur- 
der,' we  think  the  charge  amply 
guarded  all  the  rights  of  the  accused." 

But  the  jury  should  not  be  informed 
of  the  power  of  the  court,  in  a  proper 
case,  to  reduce  the  punishment  for  a 
felony  to  that  for  a  misdemeanor,  in- 
dependently of  any  action  the  jury 
may  take  in  the  premises.  Echols  v. 
State  (1899)  109  Ga.  508,  34  S.  E. 
1038. 

Under  a  statute  declaring  that  "in 
all  cases  where  the  term  of  punishment 
in  the  penitentiary  is  discretionary, 
the  court  shall  determine  that  punish- 
ment, paying  due  respect  to  any  recom- 
mendation which  the  jury  may  think 
proper  to  make  in  that  regard,"  and 
assault  with  intent  to  murder  being 
one  of  these  offenses,  it  has  been  held 
to  be  proper  to  charge  as  follows :  "In 
the  event  that  you  should  think  and 
believe  from  the  testimony  that  the 
defendant  is  guilty  of  the  offense 
charged,  it  is  your  privilege  to  recom- 
mend the  defendant  to  mercy  after 
finding  a  verdict  of  guilty,  and  the 
court  would  sentence  the  defendant, 
upon  conviction,  taking  into  considera- 
tion your  recommendation  to  mercy." 
Such  a  charge  has  no  tendency,  it  was 
held,  to  influence  the  jury  to  make  a 
compromise  verdict.  Sterling  v.  State 
(1892)  89  Ga.  807,  15  S.  E.  743. 

In  Hackett  v.  People  (1885)  8  Colo. 
390,  8  Pac.  574,  5  Am.  Crim.  Rep.  320, 
it  appeared  that  the  jury,  after  de- 
liberating for  a  considerable  length  of 
time,  were  brought  into  court  at  their 
own  request  and  propounded  the  fol- 
lowing question:  "Can  the  jury  in- 
dorse on  the  verdict  a  recommendation 
for  mercy?"  To  this  question  the 
court  answered  by  a  written  instruc- 
tion that  they  could  indorse  such 
recommendation  on  their  verdict 
should  they  desire  to  do  so.  There- 
upon they  retired,  and  soon  after  re- 
turned a  verdict  of  guilty  in  manner 
and  form  as  charged  in  the  indict- 
ment.    They  also  embraced  in  such 
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verdict  the  following:  "We,  the  jury, 
recommend  the  defendant  to  the  mercy 
of  the  court."  The  court  said :  "Thus 
it  appears  that  some  of  the  jurors 
were  opposed  to  a  conviction  for  the 
grade  of  crime  finally  found  in  their 
verdict,  and  that  they  only  consented 
thereto  upon  condition  that  the  recom- 
mendation for  mercy  be  incorporated. 
They  must  have  been  led  to  suppose, 
from  the  court's  answer  to  their  ques- 
tion, that  this  might  have  weight  in 
mitigating  the  severity  of  the  sen- 
tence to  be  pronounced.  Any  other 
explanation  of  the  proceedings  would 
be  absurd;  and  it  must  be  assumed 
that  without  such  belief  the  verdict, 
as  returned,  would  not  have  been 
agreed  upon.  Yet,  as  the  law  then 
stood,  the  court  was  powerless  to  heed 
their  suggestion.  Upon  a  verdict  in 
this  form,  it  was  his  duty  to  pro- 
nounce a  sentence  of  imprisonment  for 
life.  The  law  fixed  the  penalty,  and 
he  could  not  subtract  a  single  day. 
He  must  either  set  the  verdict  aside 
and  order  a  new  trial,  or  enter  the 
judgment  fixed  by  the  statute.  The 
instruction  mentioned  was,  therefore, 
clearly  misleading,  and  its  submission 
was,  under  the  circumstances,  a  fatal 
error." 

In  Territory  v.  Griego  (1895)  i 
N.  M.  133,  42  Pac.  81,  the  jury  re- 
ported that  they  were  unable  to  agree 
on  a  verdict,  and  were  advised  by  the 
judge  as  follows:  "Gentlemen  of  the 
jury,  there  is  an  instruction  in  the 
charge  which  I  might  have  given  you 
ordinarily,  which  I  did  not  give  you, 
but  which  the  law  authorizes  me  to 
give.  It  is  this:  While  the  law  fixes 
the  punishment  in  the  case,  or,  rather, 
while  the  court  assesses  the  punish- 
ment, the  law  authorizes  you,  in  case 
you  find  the  defendant  guilty,  to 
recommend  him  to  the  mercy  of  the 
court;  and  that  recommendation  made 
by  the  jury  will  be  considered  by  the 
court  in  fixing  the  punishment.  I 
thought  it  proper,  gentlemen,  to  give 
you  these  instructions,  and  have 
brought  you  in  for  that  purpose.  This 
is  all  I  have  to  say  to  you,  and  you  can 
retire  to  your  room."  Thereupon  the 
jury  retired  and  in  half  an  hour  re- 
turned the  following  verdict:    "We, 


the  jury,  find  the  accused,  Maximiano 
Griego,  guilty  as  charged  in  the  in- 
dictment. Owing  to  the  long  lai>se 
of  time  since  this  murder  has  been 
committed,  the  jury  recommends  the 
prisoner  to  the  mercy  of  the  court." 
The  court  said:  "We  think  these  re- 
citals from  the  record  render  it  quits 
apparent  that  the  sudden  agreement 
of  the  jury,  after  being  out  and  unable 
to  agree  for  fifty-four  hours,  was  in- 
fluenced quite  powerfully  by  the 
judge's  instructions  that  a  recommen- 
dation to  mercy  would  receive  his  con- 
side  ation  in  fixing  the  punishment. 
It  seems  within  the  range  of  reason- 
able probability  that,  with  a  knowl- 
edge that  nothing  but  the  death  pen- 
alty would  be  the  consequence  of  their 
verdict,  jio  agreement  could  have  been 
secured  from  the  jury.  The  gravity 
of  the  punishment  may  well  have 
caused  jurors  to  hang  to  a  doubt  of 
guilt  rather  than  hang  a  man  whose 
guilt  they  doubted.  Coming,  as  it  did» 
without  request,  after  the  jury  had 
been  deliberating  and  unable  to  agree 
for  fifty-four  hours,  it  was  an  indica- 
tion, quite  pointed,  of  the  judge's 
opinion.  ...  It  was  an  intimation 
from  the  court  of  a  lighter  sentence 
than  the  jurors  had  expected,  and 
must  have  been  harmful  to  the  defend- 
ant. .  .  .  The  statute  which  per- 
mits a  jury  to  recommend  clemency 
(Acts  1891,  p.  151)  has  no  application 
to  those  cases  where  the  punishment 
is  single  and  specific,  and  where  there 
is  no  discretion  allowed  as  to  the 
punishment  to  be  inflicted.  .  . 
Counsel  for  the  prosecution  do  not 
controvert  this,  but  say  that  the  jury 
had  the  right  to  make  it  for  the  con- 
sideration of  the  governor  to  influence 
a  pardon  or  commutation  of  sentence. 
The  plain  answer  is  that  in  this  case 
the  judge  told  the  jury  that  he  would 
consider  it  in  fixing  the  punishment, 
not  that  the  governor  might  after- 
ward. The  judge  had  no  right  to  hold 
out  any  promises  to  the  jury,  muck 
less  one  which  he  could  not  lawfully 
fulfil.  •  •  .  The  declaration  of  law 
made  in  this  case,  that,  upon  a  recom- 
mendation of  clemency  by  the  jury, 
the  judge  would  consider  it  in  fixing 
punishment  for  murder  in  the   first 
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<legree,  was  erroneous;  and,  being 
erroneous,  if  it  can  have  had  any  in- 
fluence on  the  jury,  their  verdict  ought 
i;o  be  set  aside." 

In  Onstott  V.  State  (1914)  75  Tex. 
-Crim.  Rep.  72,  170  S.  W.  301,  wherein 
it  appeared  that  the  court  did  not 
instruct  the  jury  as  to  the  law  regard- 
ing a  suspension  of  sentence,  and  per- 
xnitted  the  district  attorney  to  state 
^he  law  incorrectly  in  regard  thereto 
in  his  argument,  a  refusal  to  with- 
-draw  the  incorrect  argument  of  the 
law,  when  requested  to  do  so,  was  held 
i;o  necessitate  a  reversal  of  the  case. 
"The  appellate  court  said :  "Where  one 
has  filed  an  application  for  a  suspen- 
-sion  of  sentence,  there  is  but  one  pre- 
requisite finding  that  the  jury  must 
make,  and  that  is  that  he  has  not 
theretofore  been  convicted  of  a  felony 
in  this  or  any  other  state,  before  they 
are  debarred  the  privilege  of  recom- 
mending a  suspension  of  sentence  if 
they  see  proper  to  do  so.  If  the  appel-  . 
lant,  on  trial,  has  theretofore  been 
convicted  of  a  felony,  no  suspension 
can  be  made  under  the  law.  But  this 
is  not  true  as  regards  his  prior  general 
reputation.  Evidence  as  to  his  pre- 
vious reputation  is  admissible  under 
the  law,  to  assist  the  jury  in  deter- 
mining whether  they  will  or  will  not 
suspend  the  sentence.  A  jury  might 
believe  that  his  previous  reputation 
was  not  good,  and  yet  there  might 
be  mitigating  circumstances  in  the 
case,  and  the  jury  determine,  on  ac- 
count thereof,  to  recommend  the  sus- 
pending of  the  sentence.  The  district 
-attorney  incorrectly  informed  the  jury 
that  if  they  found  his  previous  repu- 
tation was  not  good,  they  would  not 
suspend  the  sentence.  This  is  not  the 
law.  A  suspension  of  sentence  of  a 
term  of  years  in  the  penitentiary  is  a 
valuable  right,  where  one  has  never 
before  been  convicted  of  a  felony,  and 
as  appellant  files  this  plea,  the  trial 
court  should  carefully  guard  this  right 
in  having  the  plea  properly  presented 
to  the  jury.  It  is  true  appellant  re- 
ceived the  lowest  penalty  authorized 
under  the  law,  but  who  can  say  that 
if  the  district  attorney  had  not  read 
this  statute,  and  informed  the  jury 
that  if  they  found  that   appellant's 


prior  reputation  was  not  good,  they 
could  not  suspeild  the  sentence,  they 
would  not  have  recommended  a  sus- 
pension of  the  sentence?  This,  too, 
where  the  court,  in  his  charge  to  the 
jury,  had  given  them  no  instructions 
in  regard  to  the  matter.  As  before 
said,  evidence  of  prior  reputation  is 
admissible  to  enable  the  jury  to  deter- 
mine whether  they  will  or  will  not 
recommend  a  suspension  of  sentence, 
if  they  find  he  has  not  theretofore 
been  convicted  of  a  felony;  but  if  they 
should  find  adversely  to  one  on  that 
issue,  they  are  authorized  by  the  law 
to  recommend  a  suspension  if  they 
should  deem  it  proper  to  do  so." 

Under  the  Texas  statute  which  au- 
thorizes the  jury  to  recommend  that 
the  sentence  shall  be  suspended  where 
it  appears  that  the  defendant  has 
never  before  been  convicted  of  a 
felony,  it  is  error  to  predicate  the 
authority  to  recommend  a  suspension 
of  the  sentence  on  proof  that  the  de- 
fendant "merited  it."  Morris  v.  State 
(1917)  82  Tex.  Crim.  Rep.  13,  198 
S.  W.  141. 

2.    Instruction   requiring   recommenda* 
tion  to  he  haaed  on  evidence, 

(a)    View  that  court  may  not  give. 

In  Utah  the  view  is  taken  that  the 
question  whether  the  jury  shall  rec- 
ommend the  defendant  to  the  mercy  of 
the  court  is  a  matter  entirely  within 
their  discretion,  and  may  be  exercised 
independently  of  the  fact  that  the 
recommendation  may  not  be  warranted 
by  the  evidence.  Therefore,  it  is  error 
so  to  instruct  the  jury  as  to  limit  their 
discretion.  State  v.  Thorne  (1911)  39 
Utah,  208,  117  Pac.  58;  State  v.  Riley 
(1911)  41  Utah,  225,  126  Pac.  294; 
State  v.  Romeo  (1912)  42  Utah,  46, 
128  Pac.  530.  See  also  State  v.  Mew- 
hinney  (1913)  43  Utah,  135,  L.R.A. 
1916D,  590,  134  Pac.  632,  Ann.  Cas. 
1916C,  537.  Other  cases  holding  that 
the  court  may  not  instruct  the  jury 
as  to  the  exercise  of  tlieir  discretion 
to  recommend  the  defendant  to  mercy, 
but  arising  under  statutes  making 
such  recommendation  binding  on  the 
court,  will  be  found,  supra,  II.  d,  2 
(a). 

In  State  ▼.  Thorne   (Utah)   supra, 
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the  court  said:  ''It  undoubtedly  is  the 
law  that  the  jury,  in  the  event  they 
found  the  prisoner  guilty  of  murder  in 
the  first  degree,  had  the  absolute  right 
to  recommend  a  punishment  of  life  im- 
prisonment, and  that  the  making  or 
withholding  the  recommendation  was 
a  matter  entirely  within  their  discre- 
tion, to  be  exercised  in  any  manner 
and  for  any  reason  they  saw  fit." 

But  while  it  is  held  erroneous  for 
the"  court  to  direct  the  jury  that,  in 
recommending  the  defendant  to  mercy, 
they  should  be  controlled  by  the  evi- 
dence and  the  objects  of  punishment 
as  explained  by  the  court,  the  error 
has  been  held  not  to  be  prejudicial,  to 
the  extent  of  requiring  a  reversal. 
State  V.  Riley  (1911)  41  Utah,  225, 
126  Pac.  294  (overruling  State  v. 
Thome  (Utah)  supra,  as  to  the  preju- 
dicial effect  of  the  error;  State  v. 
Romeo  (1912)  42  Utah,  46,  128  Pac. 
530. 

In  State  v.  Thome  (Utah)  supra, 
the  court  charged  the  jury  as  follows: 
'"Under  the  law  of  the  state,  every 
person  guilty  of  murder  in  the  first 
degree  shall  suffer  death,  or,  upon  the 
recommendation  of  the  jury,  may  be 
imprisoned  at  hard  labor  in  the  state 
prison  for  life,  at  the  discretion  of  the 
court.  And  if  you  should  find  the  de- 
fendant guilty  of  murder  in  the  first 
degree  you  should  then  consider  the 
question  of  making  such  recommenda- 
tion, and  it  will  be  your  duty  to  con- 
sider such  question  in  the  same  man- 
ner as  any  other  question  submitted 
to  you,  giving  to  it  your  careful  and 
conscientious  consideration ;  and 
should  you  decide  to  make  such  recom- 
mendation, you  will  include  it  in  your 
verdict.  The  object  of  the  law  in  pun- 
ishing a  person  guilty  of  crime  is  not 
vengeance.  The  purpose  is  to  deter 
the  person  who  has  broken  the  law 
from  a  repetition  of  his  act,  and  also 
to  deter  other  persons  from  commit- 
ting similar  breaches  of  the  law;  and 
if  in  this  case -your  verdict  is  guilty, 
then,  in  determining  whether  or  not 
you  will  include  such  recommendation 
in  your  verdict,  you  should  take  into 
consideration  all  of  the  circumstances 
disclosed  by  the  evidence,  and  all  the 
evidence  in  the  case,  including  the  evi- 


dence on  behalf  of  the  defendant,  and 
also  the  object  and  purpose  of  the  law 
in  imposing  punishment,  and  it  should 
be  the  result  of  your  deliberate  con- 
sideration." Upholding  the  conten- 
tion that  the  trial  court  erred  in  di- 
recting the  jury  to  consider  and  de- 
termine the  question  of  recommenda- 
tion in  the  same  manner  as  any  other 
question  submitted  to  them,  the  appel- 
late court  said:  ''It  needs  no  argu- 
ment to  show  that  the  court  undertook 
to  guide  and  direct  the  jury  in  the  de- 
termination and  exercise  of  a  discre- 
tion which  the  law  conferred  on  them 
in  terms  unlimited  and  unprescribed. 
May  the  court  do  that?  We  think  not. 
.  .  .  From  the  charge  here  given, 
would  the  jury  understand  that  their 
right  or  power  to  make  the  recom- 
mendation, or  the  exercise  of  their  dis- 
cretion in  making  or  withholding  it, 
was  unlimited  and  uncircumscribed? 
Or  would  they  understand  that  it  de- 
pended upon  the  evidence,  and  upon  a 
consideration  of  it,  as  directed  and  ad- 
monished by  the  court,  and  that  they 
were  not  justified  in  making  the 
recommendation  unless  there  was 
some  evidence  in  the  case  when  so  con- 
sidered to  support  or  to  justify  it?  We 
think  the  latter,  and  not  the  former,  is 
the  inevitable  conclusion.  When  the 
court  told  the  jury  that  they  should 
consider  the  question  of  making  the 
recommendation  *in  the  same  manner 
as  any  other  question  submitted  to 
you/  in  what  sense  or  light  would  the 
jury  ordinarily  understand  that?  How 
were  they  required  to  consider  other 
questions?  By  considering  the  issues, 
the  burden,  degree,  and  quantum  of 
proof,  the  effect  and  weight  of  evi- 
dence, the  requirement  that  facts 
found  must  be  established  and  justi- 
fied by  evidence,  or  that  the  party  hav- 
ing the  burden  must  lose  if  he  has  not 
sustained  it  by  the  degree  and  quan- 
tum of  proof  required  by  law,  etc.  The 
charge  not  only  had  the  tendency  to 
mislead,  but  also  gave  the  jury  a 
wrong  principle  of  law." 

To  the  same  effect,  see  State  v.  Riley 
(1911)  41  Utah,  225,  126  Pac.  297,  a 
case  involving  the  same  transaction 
and  a  construction  of  the  same  in- 
struction. 
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The  court  instructed  the  jury  in 
State  V.  Romeo  (1912)  42  Utah,  46, 
128  Pac.  530,  as  follows :  "If  there  are 
circumstances  in  the  case  which,  to 
the  minds  of  the  jury,  would  justify  a 
recommendation  that  the  defendants, 
or  either  of  them,  be  imprisoned  for 
life  in  case  of  a  verdict  of  murder  in 
the  first  degree,  it  is  the  right  of  the 
jury  to  make  such  a  recommendation." 
it  was  urged  that,  by  reference  to 
other  portions  of  the  charge,  the  trial 
court  used  the  words  "circumstances 
in  the  case"  synonymously  with  evi- 
dence, and  by  so  doing  gave  the  jury 
to  understand  that,  in  the  making  or 
withholding  of  a  recommendation, 
they  should  be  controlled  by  the  evi- 
dence,— "circumstances  in  the  case," — 
and  that  to  make  a  recommendation 
there  must  be  evidence — circum- 
stances— "which,  to  the  minds  of  the 
jury,  would  justify  a  recommendation." 
The  appellate  court  said:  "In  the 
Thome  Case  we  held,  and  we  reaffirm 
it  here,  that  the  discretion  of  the  jury 
in  the  making  or  withholding  of  a 
recommendation  is  absolute,  and  is  to 
be  exercised  by  them  without  any  ex- 
pression or  direction  of  the  court  as 
to  the  grounds  or  reasons  for  the  mode 
in  which  they  shall  exercise  it>  and 
Tyithout  any  intimation  as  to  what 
should  control  or  influence  them  in 
reaching  a  conclusion  on  the  matter. 
This  is  the  undoubted  weight  of  au- 
thority. .  .  .  While  a  comparison  of 
the  two  charges  shows  this  to  be  much 
less  objectionable  than  that  in  the 
Thome  and  Riley  Cases,  yet  we  think 
it  in  a  measure  is  calculated  to  con- 
vey the  idea  that,  to  warrant  a  recom- 
mendation to  life  imprisonment,  the 
jury  must  find  that  there  are  sufficient 
circumstances  in  the  case  to  justify 
such  a  recommendation,  when  the  law 
is  that  they  have  the  absolute  right  to 
make  such  a  recommendation  regard- 
less of  circumstances  or  evidence  to 
justify  it, — the  power  to  arbitrarily 
make  such  a  recommendation  without 
being  required  to  point  to  circum- 
stances or  evidence  to  justify  or  to 
support  it.  But,  as  was  in  effect  held 
in  the  Riley  Case,  we  now  here  also 
hold  that  the  error  was  not  prejudicial 
to  the  extent  to  justify  us  in  reversing 


the  judgment  and  remanding  the  case 
for  a  new  trial.  The  defect  here  is 
one  not  readily  perceived,  and  the 
complaint  is  more  technical  than  sub- 
stantial. We  are  persuaded  that  it  did 
not  injuriously  affect  the  rights  of  the 
defendants,  and  that  a  charge  with 
the  objectionable  features  eliminated 
would  not  have  produced  a  different 
result.  If  the  jury  felt  disposed  or  in- 
clined to  make  the  recommendation,  it 
is  quite  difficult  to  perceive  in  what 
way  the  objectionable  portion  of  the 
charge  caused  or  influenced  them  not 
to  do  so." 

It  has  been  held  proper,  however,  to 
charge  the  jury  that,  "in  considering 
this  question,  you  are  not  restricted  by 
any  rule  of  law  or  public  policy,  but 
are  entitled  to  decide  the  question 
from  such  considerations  as  may  ap- 
peal to  you  as  reasonably  and  con- 
scientiously entitled  to  be  weighed  in 
determining  the  giving  or  withholding 
of  such  recommendation."  State  v. 
Mewhinney  (1913)  43  Utah,  135, 
L.R.A.1916D,  590,  134  Pac.  632,  Ann. 
Cas.  1916C,  537,  wherein  the  court 
said:  "It  is  contended  that  this 
charge  is  open  to  the  same  objection 
as  the  one  which  we  condemned  in  the 
case  of  State  v.  Thorne  (1911)  39 
Utah,  208,  117  Pac.  58.  This  conten- 
tion is  not  tenable.  The  court  in  this 
case  in  no  way  did,  or  attempted  to, 
direct  or  control  the  judgment  of  the 
jury  in  arriving  at  a  conclusion  upon 
the  question  of  recommendation.  That 
is  what  was  attempted  in  the  Thorne 
Case,  and  it  was  that  attempt  which 
we  condemned.  While  the  trial  courts 
discharge  their  full  duty  under  the 
statute  when  they  direct  the  attention 
of  the  jury  thereto,  and  that  thereun- 
der it  is  their  province  to  make  or  with- 
hold a  recommendation  of  imprison- 
ment for  life  in  case  they  find  the  ac- 
cused guilty  of  murder  in  the  first  de- 
gree, yet  the  mere  fact  that  a  court 
may  say  what  is  said  in  the  instruc- 
tion in  this  case  cannot  have  the  effect 
of  avoiding  the  verdict  and  the  judg- 
ment based  thereon.  To  so  hold  would 
amount  to  a  mere  travesty." 

(h)   Viexo  that  court  may  give* 

The  general  rule,  however,  seems  to 
be  that  while  a  recommendation  to 
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mercy  is  a  matter  in  the  sound  discre* 
tion  of  the  jury  (Greer  v.  State  (1874) 
•8  Baxt.  (Tenn.)  321),  this  discretion 
should  be  exercised  only  where  the 
facts  and  circumstances  disclosed  by 
the  evidence  warrant  such  recommen- 
dation. Under  this  view  it  is  proper 
for  the  court  to  instruct  the  jury  as  to 
the  proper  exercise  of  their  discretion. 
State  V.  Jaroslowski  (1918)  7  Boyce 
(Del.)  108,  103  Atl.  657;  State  v. 
Thomas  (1920)  —  Del.  — ,  111  Atl^ 
-538;  Lewis  v.  State  (1859)  3  Head 
(Tenn.)  127;  Clark  v.  State  (1876)  8 
Baxt.  (Tenn.)  591.  See  also  State  v. 
Lapista  (1918)  7  Boyce  (Del)  260, 
105  Atl.  676. 

Other  cases  holding  that  the  court 
may  instruct  the  jury  as  to  the  exer- 
-cise  of  their  discretion  to  recommend 
the  defendant  to  mercy,  but  arising 
under  statutes  making  such  recom- 
mendations binding  on  the  court,  will 
be  found  supra,  II.  d,  2  (b). 

In  State  v.  Jaroslowski  (Del.) 
43upra,  the  statute  was  said  not  to 
mean  that  ''the  jury  shall  recommend 
the  defendant  to  the  mercy  of  the 
<5ourt  in  every  case,  but  only  where 
the  facts  and  circumstances  disclosed 
by  the  evidence  warrant  such  recom- 
mendation." 

So,  in  Clark  v.  State  (1876)  8  Baxt 
(Tenn.)  591,  it  was  said:  'The  pris- 
oner appeals  in  error  from  a  judgment 
of  death  pronounced  by  the  circuit 
<:ourt  of  Fayette  county  upon  a  convic- 
tion of  murder  in  the  first  degree.  We 
forbear  to  criticize  the  facts  of  the 
case.  It  is  sufficient  to  say  that  the 
case  lacks  no  one  of  the  elements  of 
that  high  crime,  and  that  the  prison- 
er's conduct  in  the  transactions  which 
resulted  so  tragically  was  character- 
ized by  a  wanton  barbarity  seldom  to 
be  seen  in  the  annals  of  crime.  The 
jury  in  the  case  returned  a  verdict  of 
'Guilty  of  murder  in  the  first  degree 
with  mitigating  circumstances.'  The 
verdict  would  authorize  the  court,  in  a 
proper  case,  to  commute  the  death 
penalty  to  imprisonment  for  life  in  the 
state  penitentiary.  The  court  in  this 
case  declined  to  commute.  This  court 
has  several  times  held  that  the  circuit 
judges  are  not  bound  by  such  a  find- 
ing, if  there  be  in  fact  no  circum- 


stance in  the  case  to  mitigate  the  guilt 
of  the  defendant.  On  the  other  hand, 
it  is  the  sworn  duty  of  the  circuit 
judges  to  see  to  it,  in  every  case  of 
atrocious  guilt  like  this,  that  the  law 
be  administered.  We  are  at  a  loss  to 
see  upon  what  the  jury  has  based  its 
conclusion  that  there  were  mitigating 
circumstances  in  this  case.  It  is  cer- 
tainly not  a  case  for  the  interposition 
of  the  delicate  power  of  conmiutation.*' 

In  State  v.  Thomas  (1920)  —  Del. 
— ,  111  Atl.  538,  the  court  instructed 
the  jury  as  follows:  "[The  statutes] 
when  reasonably  construed  mean  that 
where  the  jury  are  satisfied  of  the 
prisoner's  guilt  they  may  recommend 
him  to  the  mercy  of  the  court  when  the 
evidence  convinces  them  that  mercy 
ought  to  be  shown  the  prisoner.  They 
do  not  mean  that  there  should  be  a 
recommendation  in  every  case.  If 
there  is  nothing  shown  in  the  case  that 
appeals  to  the  jury  in  the  prisoner's 
behalf,  and  convinces  them  that  he  is 
entitled  to  mercy,  there  should  be  no 
recommendation."  To  the  same  effect, 
see  State  v.  Jaroslowski  (I>eL)  supra. 

Likewise  it  has  been  held  to  be 
proper  to  charge  the  jury  that  the 
granting  of  a  request  for  a  recommen- 
dation of  mercy,  where  the  defendant 
pleads  guilty,  is  a  matter  in  their 
sound  discretion.  State  v.  Lapista 
(1918)  7  Boyce  (DeL)  260,  105  Atl. 
676. 

d.  Effect  of  reconimendaUon, 

1.  On  verdict. 

Under  the  Tennessee  statute  which 
authorizes  the  jury,  in  their  discre- 
tion, to  express  the  opinion  that  there 
are  mitigating  circumstances  in  the 
case  which  ought  to  reduce  the  punish- 
ment, the  fact  that  a  jury  in  one  trial 
returned  a  verdict  of  guilty  with  a 
finding  of  mitigating  circumstances 
has  been  held  not  to  bind  the  jury  on 
a  subsequent  trial  to  return  a  like  ver- 
dict. Eason  v.  State  (1873)  6  Baxt 
(Tenn.)  431,  wherein  the  court  said: 
"It  is  last  insis'ted,  that  inasmuch  as  a 
former  jury  who  had  tried  the  prison- 
er returned  a  verdict  of  guilty  with 
mitigating  circumstances,  the  present 
jury  were  bound  so  to  return,  in  the 
event  they  found  a  verdict  of  guilty, 
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and  it  is  claimed  the  court  erred  in  not 
giving  this  instruction  as  requested. 
We  cannot  assent  to  this.  The  recom- 
mendation of  the  jury,  or  finding  miti- 
gating circumstances  in  the  case,  is 
not  a  part  of  the  judgment  or  the  law 
in  the  case,  but  is  purely  a  matter  of 
discretion,  which  they  may  exercise  or 
not.  Even  when  such  finding  is  pre- 
sented to  the  court,  it  is  not  binding, 
but  may  be  disregarded,  aB  it  was  done 
by  the  court  below  in  this  case  on  the 
former  trial.  We  see  no  error  in  this 
refusal  of  the  criminal  judge." 

Nor  is  a  finding  of  mitigating  cir- 
cumstances binding  on  the  court  in  a 
second  trial.    Greer  v.  State  (1874)  8 
Baxt.  (Teniu)  321,  wherein  the  court 
said  that  it  could  not  be  maintained 
that  the  finding  of  mitigating  circum- 
stances in  the  first  verdict,  with  the 
judgment  of  the  court  thereon,  was 
conclusive  on  the  court  in  renclering 
judgment   on    the   last   verdict,    and 
added:    'If  the  court,  in  the  first  in- 
stance, might  have  disregarded  the 
recommendation,  we  think,  where  that 
judgment  and  verdict  are  set  aside,  and 
a  new  trial  had  before  a  different  tri- 
bunal, and,  possibly,  upon  different  tes- 
timony, the  court  must  pronounce  its 
judgment  upon  the  last  verdict  alone." 
Under  the  Texas  statute  authorizing 
the  jury  to  recommend  that  the  sen- 
tence shall  be  suspended,  the  judge 
may  set  aside  the  entire  verdict  if,  in 
his  judgment,  it  should  be  done,  and 
again  try  the  defendant  on  the  charge. 
See  Baker  v.  State  (1918)  70  Tex. 
Crim.  Rep.  618,  158  S.  W.  998.    But  the 
court  cannot  accept  the  verdict  of  the 
jury  and  permit  it  to  stand,  and  yet 
refuse  to  abide  by  it.    Ibid. ;  Martin  v. 
State   (1913)  71  Tex.  Crim.  Rep.  212, 
158  S.  W.  994;  Brown  v.  State  (1913) 
71  Tex.  Crim.  Rep.  212,  158  S.  W.  807. 

2,  On  sentence. 

Where  the  statute  in  terms  provides 
that  a  recommendation  by  the  jury,  in 
order  to  be  effectual,  must  be  approved 
by  the  trial  judge,  it  is  within  the  dis- 
cretion of  the  judge  to  act  on  the 
recommendation,  or  to  disregard  it,  as 
he  may  deem  proper.  Coney  v.  State 
(1897)  101  Ga.  682,  28  S.  E.  918; 
Echols  V.  State  (1899)  109  6a.  508,  84 
17  A.L.R.— 73. 


S.  E.  1038;  Daniel  v.  State  (1903)  118 
6a.  16,  43  S.  E.  861;  Mack  v.  State 
(1903)  118  6a.  755,  45  S.  E.  603; 
Guthrie  v.  State  (1906)  125  6a.  291,  54 
S.  E.  180;  Jone^  v.  State  (1909)  7  6a. 
App.  334,  66  S.  E.  961;  Dunham  v. 
State  (1910)  8  6a.  App.  668,  70  S.  E. 
Ill;  Gaskins  v.  State  (1912)  12  6a. 
App.  97,  76  S.  E.  777;  Bragg  v.  State 
(1914)  15  6a.  App.  368,  83  S.  E.  274. 
See  also  Johnson  v.  State  (1896)  100 
6a.  78,  25  S.  E.  940;  Taylor  v.  State 
(1899)  110  Ga.  150,  35  S.  E.  161;  Cop- 
page  V.  State  (1908)  4  Ga.  App.  696,  62 
S.  E.  113. 

The  exercise  of  this  discretion  will 
not  be  interfered  with  if  the  sentence 
imposed  is  within  the  limit  provided 
by  law  for  the  particular  offense. 
Goppage  V.  State  (Ga.)  supra,  wherein 
the  court  said:  "It  is  insisted  with 
great  earnestness  that  the  judge  made 
a  mistake  in  disregarding  the  recom- 
mendation of  the  jury,  and  in  impos- 
ing upon  the  prisoner  sentence  as  for 
a  felony.  It  is  entirely  discretionary 
with  a  trial  judge  how  much  weight 
he  will  attach  to  the  recommendation 
(which  the  jury  is  permitted  to  make 
as  to  certain  felonies)  that  the  defend- 
ant be  punished  as  for  a  misdemeanor; 
and  therefore,  in  such  cases,  if  he  de- 
cides to  sentence  as  for  a  felony,  he  is 
remitted  to  the  usual  rule  which  al- 
lows him  to  impose  any  term  of  im- 
prisonment which  does  not  exceed  that 
fixed  by  the  statute.  Nothing  is  better 
settled  than  that  the  discretion  of  the 
trial  judge  in  fixing  punishment  can- 
not be  interfered  with  upon  review,  if 
the  sentence  imposed  is  within  the  lim- 
it provided  by  law  for  the  particular 
offense." 

Where  the  statute  empowers  the 
jury  to  reconunend  the  defendant  to 
mercy,  but  leaves  the  quantum  of  the 
punishment  to  the  discretion  of  the 
court,  the  recommendation  does  not 
control  the  ultimate  discretion  of  the 
trial  judge  in  imposing  the  sentence. 
It  is  merely  for  the  purpose  of  giving 
the  trial  judge  the  benefit  of  the  jury's 
opinion  as  to  whether  clemency  should 
be  extended.  STATE  v.  Carabajal  (re- 
ported herewith)  ante,  1098,  wherein 
the  court  said :  'The  appellant  argues 
that  the  statute  above  quoted  gives  to 
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the  defendant  in  a  criminal  case  a  sub- 
stantial legal  right  which  the  trial 
court  may  not  ignore.  In  other  words, 
appellant  would  have  the  court  hold 
that  the  statute  requires  the  court, 
upon  such  recommendation  from  the 
jury,  to  make  some  substantial  conces- 
sion to  the  defendant  by  way  of  mod- 
eration in  the  sentence.  Just  what 
measure  should  be  applied  in  such 
cases  is  not  suggested  by  counsel,  if, 
indeed,  any  rule  could  be  formulated 
upon  such  subject.  The  question  is 
whether  the  legislature,  when  it  en- 
acted the  statute  referred  to,  intended 
that  the  jury's  recommendation  should 
be  binding  upon  the  court,  or  whether 
it  should  be  merely  advisory  to  the 
court,  for  the  purpose  of  moving  his 
discretion  by  laying  before  him  the 
opinion  of  the  twelve  jurors  that  the 
defendant  should  be  leniently  dealt 
with.  ...  It  appears  that  the  legis- 
lature, taking  into  consideration  the 
previous  history  of  the  state,  during 
which  the  juries  had  been  the  sole 
judges  of  the  amount  of  punishment  to 
be  inflicted,  deemed  it  expedient  and 
proper  that  they  might  still  advise  the 
court  as  to  their  opinion,  in  a  general 
way,  upon  the  subject  of  the  sentence 
of  the  prisoner.  The  statute  did  not 
authorize  the  jury  to  suggest  any  par- 
ticular term  of  sentence,  but  merely 
authorized  the  jury  to  lay  before  the 
court  the  fact  that  they  thought  clem- 
ency might  properly  be  shown.  The 
final  discretion  and  determination  as 
to  what  the  sentence  should  be  was 
left  undisturbed  with  the  court.  No 
other  conclusion  can  be  reached  from 
the  words  used  in  the  statute.  Noir 
can  any  other  workable  interpretation 
be  arrived  at.  If  the  discretion  to  de- 
termine the  sentence  rests  with  the 
court,  as  it  evidently  does,  who  shall 
)ay  whether  the  court  yielded  enough 
to  satisfy  the  suggestion  of  the  jury 
in  the  recommendation  to  mercy? 
Endless  controversy  would  arise  in 
each  case  if  the  discretion  of  the  trial 
judge  is  to  be  subjected  to  review  by 
this  court.  When  the  district  judge, 
sitting  as  he  does  and  hearing  the  evi- 
dence, exercises  his  best  judgment  and 
discretion  as  to  a  suitable  sentence, 
after  having  noted  and  given  due  con- 


sideration to  the  opinion  of  the  trial 
jury,  expressed  in  their  verdict,  the 
defendant  has  received  all  that  he  is 
entitled  to  under  this  statute.  We 
therefore  hold  that  the  provision  of 
the  statute  authorizing  a  recommenda- 
tion of  clemency  by  the  jury  is  merely 
for  the  purpose  of  allowing  the  jury  to 
give  the  trial  judge  the  benefit  of  their 
opinion  as  to  whether  clemency  should 
be  extended,  and  is  not  intended  to  in 
any  manner  control  the  ultimate  dis- 
cretion of  the  trial  judge  in  fixing  the 
sentence."  See  also  State  v.  Jaroslow- 
ski  (1918)  7  Boyce  (Del)  108, 103  Atl. 
657. 

However,  a  recommendation  of 
mercy  will  have  the  effect,  as  a  rule, 
of  reducing  the  punishment,  especially 
where  the  evidence  discloses  mitigat- 
ing  circumstances  under  which  the 
cfime  was  committed.  Ibid.;  Poe  v. 
State. (1882)  10  Lea  (Teniu)  673. 

In  State  v.  Jaroslowski  (Del) 
supra,  the  court,  in  imposing  sentence, 
said:  ''You  have  had  a  fair  trial,  and 
in  your  defense  your  counsel  has  done 
evenrthing  that  could  possibly  have 
been  done  for  you.  But,  notwithstand- 
ing his  efforts,  the  jury  found  you 
guilty  of  murder  of  the  first  degree, 
and,  in  rendering  their  verdict,  recom- 
mended you  to  the  mercy  of  the  court. 
Because  of  such  recommendation  and 
the  testimony  in  the  case,  it  seems 
proper  to  the  court  to  impose  the  sen- 
tence of  life  imprisonment  instead  of 
death,  by  virtue  of  a  statute  of  this 
state,  recently  passed." 

But  the  court  is  not  bound  by  such 
a  finding,  if  there  be,  in  fact,  no  cir- 
cumstance in  the  case  to  mitigate  the 
guilt  of  the  defendant.  Lewis  v.  State 
(1859)  3  Head  (Tenn.)  127;  Clark  v. 
State  (1876)  8  Baxt.  (Teiui.)  591; 
Forrest  v.  State  (1884)  13  Lea 
(Tenn.)  103;  Lancaster  v.  State 
(1891)  91  Tenn.  267,  18  S.  W.  777. 
See  also  Eason  v.  State  (1878)  6  Baxt. 
(Tenn.)  431;  Poe  v.  State  (1882)  10 
Lea  (Tenn.)  673;  Ray  v.  State  (1901) 
108  Tenn.  282,  67  S.  W.  563. 

In  Lewis  v.  State  (Tenn.)  supra, 
wherein  the  jury,  dehors  the  evidence, 
found  mitigating  circumstances,  the 
court  said :  "We  are  of  opinion,  there- 
fore, that  the  object  and  intention  of 


ANNO.— RECOMMENDATION  OF  MERCY. 


1155 


this  section  was  to  change  the  rule  by 
which  the  opinion  of  the  jury  was 
made  obligatory  on  the  court;  and  to 
leave  it  in  the  sound  discretion  of  the 
court,  upon  an  unbiased  and  discrim- 
inating survey  of  the  whole  case,  to 
give  effect  to  the  opinion  of  the  jury, 
or  to  refuse  to  do  so,  as  the  ends  of 
public  justice  might  seem  to  dictate. 
And  in  view  of  the  responsibility  rest- 
ing upon  us,  we  cannot  forbear  to  say 
that,  in  our  judgment,  it  was  a  wise 
and  salutary  change  of  the  law,  de- 
manded by  the  highest  considerations 
of  public  policy  and  regard  for  the 
lives  of  the  community.  Experience 
has  fully  shown  that  such  a  discre- 
tion, intrusted  absolutely  to  juries,  is 
subject  to  abuse ;  and  that  its  exercise 
is  sometimes  so  indiscriminate  and  im- 
proper as  to  defeat,  in  some  degree, 
the  objects  of  criminal  punishment. 
The  present  case  is  an  illustration  of 
the  fact  that  such  an  expression  of 
opinion  by  the  jury  is  only  to  be  ac-^ 
counted  for,  in  some  instances,  on  the 
supposition  of  undue  influence,  or  a 
false  sympathy,  or  as  a  compromise.'* 

The  rule  that  a  recommendation  to 
mercy  is  entitled  to  grave  considera-> 
tion  is  especially  applicable  when  the 
guilt  of  the  prisoner  is  made  out 
on  circumstantial  evidence,  and  the 
recommendation  is  supplemented  by 
the  affidavit  of  seven  of  the  jurors  that 
they  would  not  have  agreed  to  the  ver* 
diet  if  they  had  not  understood  that 
the  recommendation  would  preclude 
the  infliction  of  the  death  penalty. 
Poe  V.  State  (1882)  10  Lea  (Tenn.) 
673. 

However,  in  Forrest  v.  State  (1884) 
13  Lea  (Teniu)  103,  it  appeared  that 
the  jury  found  that  there  were  "possi- 
bly mitigating  circumstances,"  and  the 
recommendation  in  that  form  was  at- 
tempted to  be  supplemented  by  one  of 
the  jurors,  who  said  that  ten  of  the 
jurors  were  for  the  verdict  returned 
"with  some  mitigation/'  while  the 
other  two  were  for  the  same  verdict 
"with  possibly  mitigating  circum- 
stances/'  All  agreed  to  the  verdict  re- 
ported, a  part  of  the  ten  believing  that 
the  court  would  not  receive  it,  and  that 
the  case  would  be  remanded  for  fur- 
ther consideration,  in  which  event  the 


two  jurors  seemed  to  think  that  the 
jury  would  agree  to  the  verdict  "with 
mitigating  circumstances."  The  trial 
court,  being  of  the  opinion  that  the 
evidence  disclosed  no  mitigating  cir- 
cumstances, refused  to  reduce  the  pun- 
ishment. This  refusal  was  held  to  be 
proper,  the  appellate  court  saying: 
'The  affidavit,  it  will  be  noticed,  so  far 
as  it  undertakes  to  state  facts,  does 
nothing  more  than  the  verdict  itself. 
For  the  words  'with  some  mitigation' 
are  only  equivalent  to  the  words  ac- 
tually used.  And  where  the  affidavit 
speaks  of  what  a  part  of  the  jury  be- 
lieved would  occur,  or  two  of  them 
thought  might  happen,  it  amounts,  at 
most,  only  to  the  expression  of  an 
opinion,  and  is  not  entitled  to  any  con- 
sideration. There  are  no  mitigating 
circumstances  in  the  case,  and,  there 
being  no  error  in  the  proceedings,  the 
judgment  must  be  affirmed/' 

Under  the  Tennessee  statute,  though 
the  case  is  not  one  of  circumstantial 
evidence,  yet,  where  two  juries  have 
found  mitigating  circumstances,  the 
appellate  court  will  give  that  fact 
grave  consideration  in  determining 
whether  a  death  sentence  should  be 
affirmed.  Ray  v.  State  (1901)  108 
Teim.  282,  67  S.  W.  653,  wherein  the 
court  said:  "It  is  urged,  however, 
that  two  juries  have  found  mitigating 
circumstances  in  favor  of  the  prisoner, 
and  this  fact,  coupled  with  certain  tes- 
timony in  the  record,  commends  the 
prisoner  to  a  commutation  of  this  sen- 
tence. It  was  held  in  the  case  of  Poe 
V.  State  (Tenn.)  supra,  that  the  find- 
ing of  the  jury,  in  their  verdict,  of  mit- 
igating circumstances,  although  not 
binding  on  the  court,  is  entitled  to 
grave  consideration,  and  ought  to  pre- 
vail in  commuting  the  prisoner's  sen- 
tence from  death  to  imprisonment  for 
life  in  the  case  of  circumstantial  evi- 
dence, if  supplemented  by  the  oath  of 
the  majority  of  the  jury  that  they 
would  not  have  agreed  to  the  verdict  if 
they  had  not  been  led  to  believe  that 
the  finding  of  mitigating  circum- 
stances would  cpmpel  the  court  to 
commute.  This  court  accordingly,  in 
that  case,  commuted  the  sentence  of 
the  prisoner  to  imprisonment  for  life. 
While  this  is  not  a  case  of  circumstan- 
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tial  evidence,  the  fact  that  two  juries 
found  mitigating  circumstances  is  a 
grave  consideration  in  determining 
whether  or  not  the  death  sentence  in 
this  case  should  be  affirmed.  While 
we  think  the  evidence  clearly  makes 
out  a  case  of  murder  in  the  first  de- 
gree, there  is  testimony  in  the  record, 
by  two  witnesses  introduced  by  the  de- 
fendant, to  the  effect  that  about  two 
weeks  before  the  killing,  the  deceased 
stated  to  these  witnesses  'that  he  was 
keeping  the  wife  of  defendant,  and 
would  tell  defendant  so  to  his  face, 
and  if  defendant  didn't  like  it,  he 
would  kill  him.'  One  of  these  wit- 
nesses testified  that  he  did  not  com- 
municate this  threat  to  the  defendant, 
but  the  other  witness  swears  that  she 
did  tell  the  defendant  about  it  a  short 
time  after  hearing  it.  The  prisoner 
himself  testified  that  he  had  been  told 
this  by  several  witnesses.  He  also  tes- 
tified that  he  told  deceased  to  stop 
coming  round  his  house,  and  to  let  his 
wife  alone.  Another  witness  intro- 
duced by  the  state  testified  that,  imme- 
diately after  the  murder  was  com- 
mitted, he  saw  defendant  with  his  gun 
on  his  shoulder,  and  asked  him,  as  he 
went  off,  why  he  killed  the  deceased. 
The  defendant  said:  'Killed  him  be- 
cause I  told  him  to  stay  away  from  my 
house,  and  he  wouldn't  do  it.'  It  is 
possible  that  the  jury,  in  finding  miti- 
gating circumstances,  gave  credence 
to  the  testimony  of  the  two  witnesses 
to  the  effect  that  deceased  had  boasted 
to  them  that  he  was  keeping  defend- 
ant's wife,  and  if  he  made  any  disturb- 
ance about  it,  deceased  would  kill  him; 
and  while  this  testimony  is,  in  our 
opinion,  very  unsatisfactory,  yet  we 
feel  constrained,  in  view  of  the  action 
of  both  juries  in  finding  mitigating 
circumstances,  to  commute  the  punish- 
ment of  the  prisoner  to  imprisonment 
for  life  in  the  state  penitentiary,  and 
the  judgment  of  the  court  below  will 
be  so  modified." 

A  statute  authorizing  the  jury  to 
recommend  the  defendant  to  mercy, 
but  leaving  the  quantum  of  punish- 
ment to  the  discretion  of  the  court,  has 
been  held  to  have  no  application  to 
those  cases  where  the  punishment  is 
single  and  specific,  and  where  there  is 


no  discretion  allowed  the  court  as  to 
the  punishment  to  be  inflicted.  See 
Territory  v.  Griego  (1895)  8  N.  M.  133, 
42  Pac.  81. 

IV.  Recommendation  not  authorized^  by 

statute, 

a.  Right  of  jury  to  make  recomfnenda" 

tion. 

In  the  absence  of  a  statute,  it  is  the 
prevailing  rule  that  a  jury  has  no  right 
or  authority  to  accompany  a  recom- 
mendation of  mercy  with  a  verdict  of 
guilty,  their  province  being  solely  to 
determine  the  guilt  or  innocence  of  the 
accused. 

California. — See  People  v.  Lee 
(1860)  17  Cal.  76  (prosecution  for 
first-degree  murder  decided  prior  to 
the  enactment  of  §  190  of  the  Penal 
Code  (1894),  providing  that  "every 
person  guilty  of  murder  in  the  first 
degree  shall  suffer  death,  or  con- 
finement in  the  state  prison  for  life, 
at  the  discretion  of  the  jury  try- 
ing the  same."  Cases  arising  un- 
der this  statute  are  excluded  from 
this  annotation.  See  supra,  I.  See 
also  People  v.  Sykes  (1909)  10  Cal. 
App.  67,  101  Pac.  20  (a  prosecu- 
tion for  rape,  in  which  crime  the 
jury  are  not  authorized  to  make  any 
recommendation) . 

Iowa. — State  v.  Eeman  (1912)  154 
Iowa,  672,  40  L.R.A.  (N.S.)  239,  135  N. 
W.  362. 

Kansas. — State  v.  Potter  (1875)  15 
Kan.  302. 

Louisiana. — State  v.  Rosa  (1874)  26 
La.  Ann.  75;  State  v.  Cook  (1906)  117 
La.  114,  41  So.  434. 

Nebraska.— Coil  v.  State  (1901)  62 
Neb.  15,  86  N.  W.  925. 

Nevada.-~State  v.  Stewart  (1874)  9 
Nev.  120;  State  v.  Vasquez  (1881)  16 
Nev.  42. 

New  Jersey. — State  v.  Overton 
(1913)  85  N.  J.  L.  287,  88  Atl.  689 
(prosecution  for  first-degree  murder 
decided  prior  to  the  statute  [Laws 
1916,  p.  576]  authorizing  the  jury  in 
first'degree  murder  to  recommend  the 
defendant  to  mercy.  Cases  arising 
subsequent  thereto  are  treated  supra, 
IL). 

North  Carolina. — State  v.  McKay 
(1909)  150  N.  C.  813,  63  S.  E.  1059. 
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Pennsylvania. — Com.  v.  Zee  (1918) 
262  Pa.  251,  105  Atl.  279. 

South  Dakota.  —  State  v.  Eiefer 
(1902)  16  S.  D.  180, 1  Ann.  Cas.  268, 12 
Am.  Crim.  Rep.  619. 

Washington.— State  v.  Arata  (1909) 
56  Wash.  185,  105  Pac.  227,  21  Ann. 
Cas.  242. 

West  Virginia. — State  v.  Newman 
(1901)  49  W.  Va.  724,  39  S.  E.  655. 

Wisconsin.  —  See  Niezorawski  v. 
State  (1907)  181  Wis.  166,  111  N.  W. 
250. 

The  reason  for  the  rule  is:  "The 
jury  have  nothing  to  do  with  the  ques- 
tion of  punishment,  but  only  with  that 
of  guilt;  and  they  go  outside  the  strict 
,  boundary  pf  their  duties  when  they 
attempt  to  influence  the  term  of  the 
punishment.  The  court  keeps  within 
the  letter  of  the  law  when  it  confines 
the  jury  to  their  separate  duties,  and 
commits  no  error  in  so  doing.  Indeed, 
it  may  be  laid  down  that  it  is  the 
duty  of  the  court  to  see  that  the 
verdict  is  in  due  form;  and,  if  all  that 
it  does  is  to  change  the  form,  it  is 
simply  discharging  an  unquestioned 
duty."    State  v.  Potter  (Kan.)  supra. 

Thus,  the  court  may  refuse  to  re- 
ceive a  verdict  containing  a  recom- 
mendation of  mercy.  State  v.  Potter 
(Kan.)  ;  Coil  v.  State  (Neb.) ;  State  v. 
Overton  (N.  J.),  and  State  v.  McKay 
(N.  C.)  supra. 

So  the  court  may  direct  that  the 
verdict  shall  be  entered  without  the 
recommendation.  State  v.  Stewart 
(Nev.)  and  Coil  v.  State  (Neb.)  supra. 
See  also  People  v.  Lee  (Cal.)  supra. 

Or,  it  seems,  the  court  may  receive 
the  verdict,  and  refuse  to  send  the 
jury  back  for  further  deliberations, 
treating  the  recommendation  of  mercy 
as  surplusage.  State  v.  Rosa  (La.) 
supra.  See  also  State  v.  Potters 
(Kan.),  State  v.  Overton  (N.  J.),  and 
State  V.  McKay  (N.  C.)  supra. 

In  South  Carolina,  from  the  earliest 
times,  the  practice  of  recommending 
the  defendant  to  mercy  was  not  only 
sanctioned,  but  allowed  to  operate  to 
the  benefit  of  the  prisoner  by  securing 
a  postponement  of  the  execution  of 
the  sentence  until  an  opportunity 
could  be  had  for  applying  for  execu- 
tive clemency.    State  v.  Frink  (1791) 


1  S.  C.  L.  (1  Bay)  168.  In  that  case 
it  appeared  that  the  jury,  on  the  last 
day  of  the  term,  convicted  the  defend- 
ant of  manslaughter,  but  recommend- 
ed him  as  a  fit  object  for  the  clem- 
ency of  the  executive.  The  court,  in 
order  to  give  him  an  opportunity  to 
apply  to  the  governor,  postponed  the 
execution  of  the  sentence  to  the  fol- 
lowing court.  See,  to  the  same  effect. 
State  V.  Gill  (1880)  14  S.  C.  410,  and 
State  V.  Bennett  (1893)  40  S.  C.  308, 
18  S.  E.  886  (prosecutions  for  first- 
degree  murder  decided  prior  to  the 
Statute  of  1894  [see  Laws  1912, 
§  186],  permitting  the  jury  to  recom- 
mend the  defendant  to  mercy.  Cases 
arising  under  the  foregoing  statute 
are  collated  supra,  II.).  See  also 
State  V.  Jones  (1906)  74  S.  C.  456,  54 
S.  E.  1017  (prosecution  for  assault 
and  battery  with  intent  to  kill,  in 
which  crime  the  jury  are  not  author- 
ized to  recommend  the  defendant  to 
mercy.  Cases  wherein  the  jury  are 
authorized  to  make  such  recommenda- 
tion are  treated  supra,  IL). 

In  two  instances  the  Georgia  courts 
have  permitted  the  jury  to  accompany 
their  verdicts  with  a  recommendation 
to  mercy,  when  such  recommendation 
was  not  authorized  by  statute.  In 
neither  case  was  it  held  to  constitute 
reversible    error.      Hussey    v.    State 

(1882)  69    Ga.    54;    Green   v.    State 

(1883)  69  Ga.  728,  In  Hussey  v.  State 
(6a.)  supra,  the  appellate  court  said : 
"Perhaps  the  judge  should  have  said 
nothing  about  a  recommendation  to 
mercy  at  all;  but  there  is  certainly 
no  such  error  in  what  he  did  say  as 
to  require  a  new  trial.  He  told  them, 
in  effect,  that  it  was  a  case  not  punish- 
able by  confinement  in  the  peniten- 
tiary, and  not  one  where  they  would 
be  authorized  to  recommend  to  mercy, 
but  he  did  not  forbid  them  to  do  so, 
though  it  was  unnecessary."  And  in 
Green  v.  State  (Ga.)  supra,  it  was 
said:  "The  court  did  not  err  in  in- 
forming the  jury  that,  while  it  was  in 
their  power  to  recommend  the  defend- 
ant to  mercy,  the  judge  was  not  bound 
by  such  a  recommendation,  and  it 
was  entirely  discretionary  with  him 
whether  he  regarded  it  in  fixing  the 
punishment.     This  was   all   done  in 


1158 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


response  to  a  question  by  the  body  in 
open  court,  and  in  the  presence  of 
the  prisoner.  We  cannot  perceive 
that  it  had  a  tendency  to  force  a 
verdict  from  the  jury,  who  had  been 
more  than  five  hours  deliberating  upon 
the  case."  The  Georgia  cases  arising 
under  statutes  authorizing  a  recom- 
mendation of  mercy  are  collated 
supra,  II. 

1».  Inatructiona, 

Where  the  jury  are  not  authorized 
by  statute  to  recommend  the  defend- 
ant to  mercy,  the  court  should  dis- 
regard a  request  of  the  jury  that  they 
be  instructed  as  to  their  rights  and 
duties  in  recommending  the  defendant 
to  mercy.  State  v.  Vasquez  (1881)  16 
Nev.  42. 

The  South  Carolina  statutes  -(see 
supra,  II.)  permitting  the  jury  to 
recommend  the  defendant  to  mercy, 
and  thereby  reduce  his  punishment, 
do  not  include  the  crime  of  assault 
and  battery  with  intent  to  kill.  The 
practice  of  making  recommendations 
to  mercy  in  such  cases,  however,  is 
sanctioned  in  the  absence  of  statute. 
See  supra,  this  subdivision.  In  State 
v.  Jones  (1906)  74  S.  C.  456,  54 
S.  E.  1017,  under  an  indictment  for 
that  offense,  it  was  held  to  be  proper 
for  the  court  to  instruct  the  jury  as 
follows:  ''It  is  always  competent  for 
a  jury  to  recommend  to  mercy  in  any 
case,  but  I  am  free  to  say  to  you  in 
this  case  that  it  is  not  at  all  incum- 
bent upon  the  judge  to  observe  it." 

And  the  failure  of  the  court,  after 
instructing  the  jury  that  they  might 
recommend  the  defendant  to  mercy,  to 
instruct  them  that  such  a  recom- 
mendation ''would  in  no  wise  alter  the 
sentence  of  the  law  or  mitigate  the 
punishment,"  has  been  held  not  to 
constitute  error.  State  v.  Gill  (1880) 
14  S.  C.  410,  wherein  the  court  said: 
"It  will  be  observed  that  the  judge 
was  simply  asked  whether  the  jury 
could  recommend  the  prisoner  to 
mercy  in  case  they  convicted  him,  and 
not  what  would  be  the  consequence  or 
effect  of  such  a  recommendation.  If, 
therefore,  the  judge,  instead  of  simply 
answering  the  question  put  to  him  by 
the  jury,  had  volunteered  a  statement 


of  the  consequences  which  would  or 
would  not  follow  from  such  a  recom- 
mendation, we  think  there  would  have 
been  more  reason  for  complaint.  The 
province  of  the  jury  was  simply  to 
pass  upon  the  guilt  or  innocence  of 
the  accused,  and  they  had  nothing 
whatever  to  do  with  the  consequences 
flowing  from  their  verdict;  and  if  the 
judge  had  undertaken  to  explain  to 
t^em  what  would  be  the  effect  of  their 
finding,  his  conduct  might  have  ex- 
posed him  to  the  charge  of  endeavor- 
ing improperly  to  influence  the  minds 
of  the  jurors.  But  when,  in  response 
to  their  inquiry,  he  simply  informed 
them  that  they  could  do  that  which  it 
has  been  the  long-established  practice 
for  juries  to  do, — a  practice  extend-* 
ing  back  as  far  as  our  earliest  reported 
cases  (State  v.  Frink  (1791)  1  S.  G  L 
(1  Bay)  168), — we  cannot  say  that 
there  was  any  error  in  so  doing." 

The  South  Carolina  cases  arising 
under  statutes  permitting  the  jury  to 
recommend  the  defendant  to  mercy 
are  collated  supra,  II, 

It  seems,  however,  that  if  the  court 
has  led  the  jury  erroneously  to  sup- 
pose that,  by  incorporating  in  their 
verdict  a  recommendation  to  mercy, 
the  punishment  will  be  reduced,  the 
verdict  is  rendered  invalid.  State  v. 
Kernan  (1912)  164  Iowa,  672,  40 
L.R.A.(N.S.)  239,  135  N.  W.  362;  State 
V.  Kiefer  (1902)  16  S.  D.  180,  91  N.  W. 
1117,  1  Ann.  Cas.  268,  12  Am.  Grim. 
Rep.  619.  And  see  to  the  same  effect, 
cases  arising  under  statutes  author- 
izing a  recommendation  by  the  jury, 
set  out  supra,  II.  d. 

In  State  v.  Kernan  (Iowa)  supra, 
the  case  was  submitted  to  the  jury, 
and,  after  being  out  all  night,  that 
body  came  into  court,  and,  in  the 
absence  of  the  defendant,  stated  that 
they  had  failed  to  agree,  and  wanted 
to  know  if  they  could  make  a  recom- 
mendation to  the  court.  Thereupon 
the  court  informed  them  that  while  it 
was  not  usual,  and  some  of  the  judges 
objected  to  a  recommendation,  he  did 
not,  and  that  they  might  do  so,  and 
he  would  consider  the  recommenda- 
tion. The  jury  then  retired,  and  on 
the  same  day  returned  a  Verdict  of 
guilty,  and  recommended  ''the  clem- 
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ency  of  the  court,  and  that  the  sen* 
tence  be  made  as  light  as  possible." 
The  court  said:  "Though  doubtless 
not  80  intended,  what  occurred  was 
well  calculated  to  influence  the  ver- 
dict of  the  jury.  Indeed,  that  the 
court's  response  would  be  so  used  was 
to  be  inferred  from  the  inquiry.  As 
contended,  no  promise  was  made  save 
that  the  'recommendation  would  be 
considered,'  but,  from  what  was  said, 
the  jury  might  well  have  under- 
stood that  it  would  be  favorably  con- 
sidered, and  at  least  that  it  would  be 
weighed  in  pronouncing  judgment.  It 
amounted  to  holding  out  an  induce- 
ment to  the  jury  to  agree  upon  a 
verdict,  although,  under  the  indeter- 
minate-sentence law,  such  recom- 
mendation might  not  have  been  given 
the  slightest  consideration,  for,  in  any 
event,  the  maximum  penalty  must 
have  been  imposed." 

So,  in  State  v.  Kief er  (1902)  16  S.  D. 
180,  91  N.  W.  1117,  1  Ann.  Cas.  268, 
12  Am.  Crim.  Rep.  619,  while  the  jury 
were  deliberating,  a  written  communi- 
cation was  sent  to  the  court,  signed 
by  the  foreman  of  the  jury,  asking,  in 
substance:  "Can  the  jury  recommend 
the  defendant  to  the  mercy  of  the 
court?"  Thereupon  the  judge  in- 
dorsed upon  the  same  paper  his 
answer,  in  substance,  as  follows: 
''Yes;  and  I  have  made  it  an  invari- 
able rule  ...  to  follow  such 
recommendations."  No  other  commu- 
nication passed  between  the  judge  and 
the  jury.  This  proceeding  on  the  part 
of  the  judge  was  held  to  be  erroneous. 
The  court  said:  "The  answer  to  the 
question,  while  not  strictly  in  the 
nature  of  an  instruction  or  charge  by 
the  court,  was  nevertheless  informa- 
tion conveyed  to  the  jury,  while  de- 
liberating upon  their  verdict,  calcu- 
lated to  influence  them.  It  will  be 
observed  that  the  court  informed  the 
jury  that  he  had  made  it  an  invariable 
rule  to  follow  the  recommendations  of 
the  jury.  Such  a  statement  to  the 
jury  in  a  doubtful  case  might  reason- 
ably be  presumed  to  influence  the 
jurors  in  arriving  at  their  verdict. 
.  .  .  It  is  true  that,  in  the  case  at 
bar,  the  trial  judge  did  not  distinctly 
agree,  in  terms,  that  the  jury  could 


depend  on  the  clemency  of  the  court; 
but  the  language  used  by  him  was,  in 
effect,  an  agreement  or  statement  that 
the  jury  could  rely  upon  the  clemency 
of  the  court.  The  learned  judge  said: 
'I  have  made  it  an  invariable  rule 
.  .  •  to  follow  such  recommenda- 
tion.' The  jurors^  might  very  natu- 
rally conclude  from  the  language  used 
that  they  could  rely  upon  him  to 
extend  clemency  to  the  accused  in 
case  he  should  be  convicted,  and  it 
might  have  the  effect  to  induce  the 
jurors  to  disregard  any  reasonable 
doubts  they  might  have  as  to  the  guilt 
of  the  accused.  Jurors,  in  the  dis- 
charge of  their  duties,  have  nothing 
to  do  regarding  the  punishment  to  be 
inflicted  upon  the  accused,  as  the  ex- 
tent of  the  punishment  is  left  entirely 
to  the  discretion  of  the  court,  within 
certain  limitations  prescribed  by  stat- 
ute. And  while  it  is  the  duty  of  the 
court  to  instruct  the  jury  upon  the 
law  of  the  case,  it  should  not  in  any 
manner  attempt  to  influence  its  delib- 
erations, and  the  court  should  be 
exceedingly  careful  to  refrain  from  all 
expressions  of  opinion  that  might  be 
calculated  to  influence  the  minds  of 
the  jurors.  Undoubtedly  the  learned 
circuit  court,  in  replying  to  the  re- 
quest of  the  foreman  of  the  jury,  was 
actuated  by  no  improper  motive,  but 
the  proceeding  is  a  dangerous  one, 
and  cannot  be  sanctioned  by  this 
court." 

But  in  State  v.  Gill  (1880)  14  S.  C. 
410,  wherein  the  jury  were  unable  to 
agree  on  a  verdict,  and  returned  to 
the  court  room  and  inquired  of  the 
judge  if  they  could  add  a  recommen- 
dation to  their  verdict,  which  question 
the  judge  answered  in  the  aflirmative, 
his  failure  to  instruct  the  jury  that 
such  a  recommendation  would  have  no 
effect  on  the  sentence  was  held  not  to 
vitiate  the  verdict.  The  court  said: 
"It  is  argued  here  that  there  was 
error  in  informing  the  jury  that  they 
might  add  to  their  verdict  a  recom- 
mendation to  mercy,  because  the  fact 
that  they  made  such  an  inquiry  indi- 
cated that  there  were  some  on  the 
jury  who  would  not  consent  to  a 
verdict  of  guilty  upon  any  other  terms. 
This  argument  rests  wholly  on  conjee- 
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ture,  and  one  which  we  could  not  for 
a  moment  entertain,  because,  without 
the  shadow  of  evidence  to  support  it, 
such  a  conjecture  necessarily  involves 
the  gravest  imputations  upon  the  jury. 
Their  business  was  to  try  the  issue 
presented  to  them,  and  if  they  were 
satisfied,  from  the  evidence,  of  the 
prisoner's  guilt,  it  was  their  duty  to 
say  so,  no  matter  what  might  be  the 
consequences.  If,  on  the  other  hand, 
they  were  not  satisfied  of  his  guilt,  it 
was  equally  their  duty  to  say  so ;  and 
to  suppose  that  any  juror  who  doubted 
as  to  the  guilt  of  the  prisoner  could 
be  induced  to  unite  in  a  verdict  which 
his  judgment  did  not  approve,  would 
be  to  suppose  that  such  juror  was 
willing  to  violate  his  oath,  und  that, 
too,  in  a  case  involving  the  gravest 
consequences.  Such  a  supposition  we 
do  not  feel  at  liberty  to  make  in  the 
absence  of  any  evidence  to  sustain  it. 
On  the  contrary,  we  think  that  the 
more  reasonable  supposition,  and  one 
which  involves  no  imputation  what^ 
ever  upon  the  jury,  is,  that  the  jury, 
being  all  satisfied  of  the  guilt  of  the 
prisoner,  saw  some  extenuating  cir^ 
cumstances  in  the  case  which  induced 
a  desire  to  recommend  the  prisoner  to 
mercy,  in  the  hope  that  it  would  have 
some  weight  with  that  department  of 
the  govc^rnment  to  which  such  appeals 
are  properly  addressed,  *and  only  de- 
sired to  know  whether  they  would  be 
permitted  by  the  court  to  add  such  a 
recommendation  to  their  verdict.  We 
see  no  error,  therefore,  in  the  answer 
which  the  circuit  judge  made  to  the 
question  propounded  by  the  jury,  and, 
on  the  contrary,  think,  if  he  had 
answered  otherwise,  he  would  have 
deprived  the  defendant  of  a  benefit 
secured  to  him  by  a  long  and  well- 
established  practice  which  we  no- 
where find  condemned,  but.  On  the 
contrary,  sanctioned;  and  which,  in 
this  case,  may,  as  it  has  in  others, 
prove  to  be  of  inestimable  value." 

A  like  conclusion  was  reached  in 
State  V.  Bradley  (1851)  6  La.  Ann.  554, 
wherein  the  court  suggested  a  modifi- 
cation of  the  verdict.  In  that  case 
the  jury  found  the  prisoner  guilty  of 
murder,  without  capital  punishment, 
and  recommended  him  to  the  mercy 


of  the  court  on  the  ground  that  he 
was  unprepared  for  trial.  It  was 
said:  'The  jury  added  three  other 
matters  to  their  verdict.  They  reconif 
mended  the  prisoner  to  the  clemency 
of  the  court.  They  gave,  as  the 
ground  of  their  recommendation,  that 
he  was  not  prepared  for  trial.  They 
declared  that  they  did  not  intend  to 
censure  the  course  of  the  court 
Neither  of  these  three  things  were  in 
issue.  It  would  have  been  more 
proper  that  the  expression,  by  the 
jury,  of  their  wishes  and  opinions, 
should  have  been  written  on  a  sepa- 
rate paper,  and  not  upon  the  indict- 
ment, as  a  part  of  their  verdict  As 
it  was  a  case  in  which  the  court  could 
exercise  no  clemency  as  to  the  punish- 
ment; as  the  jury  had  nothing  to  do 
with  the  preparation  of  the  prisoner 
for  his  trial ;  and  as  their  applause  or 
censure  of  the  court  was  immaterial 
to  the  case,  it  was  proper  for  the 
court  to  have  regarded  all  this,  which 
was  not  responsive  to  the  issue,  as 
surplusage.  ...  It  is  urged  that 
the  verdict  was  the  compromise  of  a 
difference  of  opinion  with  the  court. 
That  part  of  the  verdict  which  settled 
the  true  issue  could  not  have  been 
a  compromise.  The  statement,  after 
finding  the  prisoner  guilty,  that  he 
was  unprepared  for  trial,  strengthens 
the  conclusion  that,  on  the  evidence 
before  the  jury,  they  were  obliged  to 
find  him  guilty.  The  statement,  there- 
fore, must  have  been  intended  to  have 
an  influence  upon  the  court  in  a  sub- 
sequent stage  of  the  case^  It  could 
only  have  an  effect  in  the  considera- 
tion of  an  application  for  a  new  trial 
There  it  might,  and  probably  was, 
well  considered  by  the  court.  For  in 
criminal  trials,  besides  the  cases  in 
which  it  is  well  settled  that  new  trials 
may  be  granted,  others  of  a  novel 
character  may  occur,  in  which  it 
would  be  proper  to  grant  a  new  trial, 
although  no  precedent  could  be  found. 
We  do  not  think  the  jury  intended  any- 
thing offensive  to  the  court  by  their 
verdict,  in  its  original  form;  and  con- 
sider the  addition  made  to  it  surplus- 
age which  in  no  manner  vitiates  it 
And  upon  the  whole,  in  this  singular 
case,    although    the    counsel   of  the 


ANNO.— RECOMMENDATION  OF  MERCY. 


1161 


accused  adopted  an  unusual  course; 
although  the  jury  traveled  out  of  their 
appropriate  sphere;  and  although  the 
court  suggested  a  modification  of.  the 
verdict,  for  which  we  find  no  prece- 
dent,— ^yet,  in  the  great  matter,  that 
the  prisoner  was  guilty  of  murder,  the 
jury  were  satisfied,  by  legal  evidence; 
the  court,  after  an  anxious  and  elab- 
orate examination,  fully  approved 
that  part  of  the  verdict;  and  we  have 
found  no  error  of  law  in  the  record 
of  the  trial." 

o.  Effect  of  recommendation* 

1.  On  verdict, 

A  recommendation  to  mercy,  though 
unauthorized,  has  been  held  to  show 
conclusively  that  the  jury,  in  return- 
ing the  verdict,  were  not  actuated  by 
passion  or  prejudice.  People  v.  Lopez 
(1921)  —  Cal.  App.  — ,  197  Pac.  144, 
wherein  the  court  said:  "While  the 
evidence  is  meager,  it  is  nevertheless 
positive  and  direct  as  to  the  commia- 
sion  of  the  acts  charged  against  de- 
fendant, and  it  is  apparent  from  the 
fact  that  the  jury  recommended  de- 
fendant to  the  mercy  of  the  court  that 
it  was  not,  in  rendering  its  verdict, 
actuated  by  passion  or  prejudice 
against  defendant." 

As  to  the  effect  of  the  failure  of 
the  jury  to  recommend  the  defendant 
to  mercy  as  showing  that,  in  no  event, 
would  they  have  rendered  a  verdict 
for  a  lesser  degree  of  crime,  where 
the  court  failed  to  instruct  as  to  such 
lesser  degree,  see  Ozburn  v.  State 
(1891)  87  Ga.  174,  13  S.  E.  247,  set 
out  supra,  II. 

A  recommendation  of  mercy  does 
not  render  the  verdict  qualified  or 
conditional  and  void.  State  v.  O'Brien 
(1870)  22  La.  Ann.  27;  State  v.  Cook 
(1906)  117  La.  114,  41  So.  434.  Nor 
does  its  inclusion  in  a  verdict  of  guilty 
make  such  a  verdict  a  special  one,  con- 
trolling the  general  verdict.  Thlinket 
Packing  Co.  v.  United  States  (1916) 
149  C.  C.  A.  319,  236  Fed.  109,  wherein 
the  court  said:  "The  jury  evidently 
believed  that  the  plaintiff  in  error,  by 
lowering  the  net  in  a  V-shape,  had 
complied  with  the  spirit,  but  not  with 
the  letter,  of  the  law;  for,  when  their 


verdict  had  been  returned,  the  fore- 
man asked  the  court  if  it  were  possible 
to  modify  the  same,  and  said  that  the 
jury  thought  that,  while  the  defendant 
had  violated  the  letter  of  the  law,  it 
had  not  violated  the  spirit  of  it. 
Thereupon  the  jury  obtained  the  per- 
mission of  the  court  to  insert  in  the 
verdict  a  recommendation  to  the 
clemency  of  the  court.  The  plaintiff 
in  error  contends  that,  by  virtue  of 
the  colloquy  which  attended  the  hand- 
ing in  of  the  verdict,  it  should  be  held 
that  the  jury  found  a  special  verdict 
which  is  contrary  to  and  should  con- 
trol the  general  verdict.  The  verdict 
of  the  jury  as  filed  was  that  they 
found  the  defendant  'guilty  as  charged 
in  the  indictment  with  a  recommenda- 
tion for  clemency.'  What  they  said  in 
open  court  may  be  taken  as  the  ex- 
pression of  their  opinion  that  the 
plaintiff  in  error,  while  violating  the 
statute,  had  nevertheless  so  lifted  or 
lowered  its  nets  as  to  permit  the  free 
passage  of  fish  during  the  closed 
hours.  But  in  statutes  such  as  this, 
enacted  for  the  protection  of  fish,  it 
is  the  letter  of  the  law  rather  than 
its  spirit  which  all  fishermen  are 
called  upon  to  obey.  The  fisherman 
is  not  allowed  to  offer  a  substitute  or 
to  adopt  a  means  of  protection  which 
he  thinks  is  just  as  good.  If  the 
legislative  body  makes  no  exception  to 
a  clear  declaration  of  its  will,  the  pre- 
sumption is  conclusive  that  it  intended 
none.  .  .  .  Where  the  offense  is 
malum  prohibitum,  the  doing  of  the 
inhibited  act  constitutes  the  crime. 
The  only  fact  to  be  determined  by  the 
jury  is  whether  the  accused  did  the 
act.  No  evil  intent  is  essential  to 
constitute  the  offense.  A  simple  pur- 
pose to  do  the  forbidden  act  is  suffi- 
cient." 

In  the  absence  of  a  statute,  a  recom- 
mendation of  mercy  constitutes,  as  a 
rule,  no  part  of  the  verdict.  It  is 
mere  surplusage  and  of  no  legal  effect. 

California.  —  See  People  v.  Lee 
(1860)  17  Cal.  76. 

Louisiana. — State  v.  Bradley  (1851) 
6  La.  Ann.  554;  State  v.  O'Brien, 
supra;  State  v.  Rosa  (1874)  26  La. 
Ann.  75 ;  State  v.  Cook  (1906)  117  La. 
114,  41  So.  434. 
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Nevada. — State  v.  Stewart  (1874) 
9  Nev.  120. 

New'  Jersey. — See  State  v.  Overton 
(1913)  85  N.  J.  L.  287,  88  Atl.  689. 

North  Carolina. — State  v.  McKay 
(1909)  150  N.  C.  813,  63  S.  E.  1059; 
State  V.  Hancock  (1909)  151  N.  C.  699, 
66  S.  E.  137. 

Pennsylvania. — Com.  v.  Zee  (1918) 
262  Pa.  251,  105  Atl.  279. 

South  Carolina. — See  State  v.  Ben- 
nett (1893)  40  S.  C.  308, 18  S.  E.  886. 

Washington.— State  v.  Arata  (1909) 
56  Wash.  186,  105  Pac.  227,  21  Ann. 
Cas.  242. 

West  Virginia. — State  v.  Newman 
(1901)  49  W.  Va.  724,  89  S.  E.  655. 

Wisconsin. — ^Niezorawski  v.  State 
(1907)  131  Wis.  166,  111  N.  W.  250. 

In  State  v.  Arata  (Wash.)  supra, 
the  court  said:  "The  jury  returned 
a  verdict  of  'Guilty  of  murder  in  the 
first  degree,  and  further  recommend 
the  defendant  to  the  mercy  of  the 
court.'  It  is  contended  that  this 
shows  a  compromise  verdict,  and  that 
the  jury  were  not  convinced  of  defend- 
ant's guilt  beyond  a  reasonable  doubt, 
because  there  is  but  one  penalty  pro- 
vided for  the  offense,  which  penalty 
is  death,  where  no  mercy  can  be 
shown.  Many  reasonable  inferences 
might  be  drawn  from  this  recommen- 
dation, but  the  fact  remains  that  the 
jury  unanimously  found  the  defend- 
ant guilty  of  the  greater  crime 
charged.  That  finding  was  the  ulti- 
mate finding  upon  the  issues  tried. 
The  jury  were  not  concerned  about  the 
penalty.  It  was  the  duty  of  the  court 
to  pronounce  the  judgment  which  the 
law  imposed.  .  .  .  The  recommenda- 
tion was,  therefore,  mere  surplusage. 
It  did  not  invalidate  the  verdict  regu- 
larly and  solemnly  rendered.  Nor  did 
it  necessarily  show  that  there  was  a 
doubt  in  the  minds  of  the  jurors  as 
to  the  guilt  of  the  accused." 

So,  in  People  v.  Lee  (Cal.)  supra, 
a  conviction  of  first-degree  murder 
was  affirmed,  it  appearing  that  the 
defendant  offered  to  prove  that  one  or 
more  of  the  jurors  agreed  to  the 
verdict  on  the  mistaken  impression 
that  it  was  within  the  discretion  of 
the  court  to  sentence  the  defendant  to 
life  imprisonment  or  death. 


In  State  v.  Bennett  (S.  C.)  supra, 
error  was  alleged  for  the  reason  that 
one  member  of  the  jury  which  heard 
the-  case  made  an  affidavit  tiiat  he 
was  not  satisfied  of  the  guilt  of  the 
prisoners,  and  only  consented  to  the 
verdict  because  he  believed  that  the 
recommendation  to  mercy  would  se^ 
cure  the  pardon  of  the  prisoners,  or 
a  commutation  of  the  sentence  which 
would  be  passed;   and  also  for  the 
reason  that  the  verdict  contained  a 
recommendation  to  mercy.    The  court 
said:   "(1)  As  to  the  recommendation 
to  mercy.     It  seems  that  the  prac- 
tice of  making    ...    recommenda- 
tions by  the  jury  is  as  old  as  trial 
by   jury    itself,    and    possibly  made 
for  the  most  part  in  the  hope  that 
they    may    have    some    weight   with 
the    judge   or    other    officer   having, 
within    certain   limits,    the   right  to 
graduate  the  punishment  or  exercise 
executive  clemency.    But  be  that  as 
it  may,  in  a  court  having  jurisdiction 
only  for  the  correction  of  errors  of 
law,  such  recommendations  can  have 
tio  effect  whatever  upon  the  verdict 
regularly     and     solemnly     rendered. 
...     (2)  As  to  the  affidavit  of  Mr. 
Hutchinson   (one  of  the  jury  which 
tried  the   case),  expressing  his  dis- 
satisfaction with  the  verdict,  we  can 
only  repeat  what  this  court  said  in  the 
case  of  State  v.  Senn  (1890)  32  S.  C. 
408,  11  S.  E.  292 :   'This  court  cannot 
lend  a  ready  ear  to  disclosures  coming 
from  the  jury  room.    .    .    .    The  afiS- 
davits  undertake  to  state  the  manner 
in  which  the  verdict  was  reached,  and 
especially  that  'the  recommendation  to 
mercy'  was  to  induce  a  commutation 
of  the  death  penalty.    It  is  very  clear 
that  it  can  have  no  such  effect.    The 
court  is  bound  to  take  the  verdict  as 
rendered,  and  refuse  to  listen  to  any 
affidavits  of  jurors  tending  to  impeach 
it.    There  are  reasons  of  public  policy 
why  jurors   should  not  be  heard  to 
impeach    their    verdict,    whether   by 
showing  their  mistakes  or  their  mis- 
conduct.    Neither  can  they  be  prop- 
erly permitted  to  declare,  with  a  view 
to  affect  their  verdict,  an  intent  differ- 
ent from  that  actually  expressed  by 
their  verdict  as  regularly  rendered  in 
open  court." 


ANNO.— RECOMMENDATION  OF  MERCY. 


1168 


In  State  ▼.  Overton  (N.  J.)  supra, 
the  jury  returned  a  verdict  of  guilty 
with  a  recommendation   of   the   de- 
fendant to  the  leniency  of  the  court. 
Counsel  claimed  a  mistrial,  and  moved 
to  set  the   verdict   aside;    and   also 
claimed  that  the  form  of  the  verdict 
indicated   a  finding   of   guilt  in   the 
second  degree.    The  court  ruled  that 
the  recommendation  was  surplusage, 
but  recalled  the  jury  and  instructed 
them  that  they  had  nothing  to  do  with 
the  penalty,  but  must  declare  whether 
they  found  the  person  guilty  or  not 
guilty    of    murder,    and,    if    guilty, 
whether  in  the  first  or  second  degree. 
The  jury  retired,  and  after  further 
deliberation,  returned  with  a  verdict 
of  murder  in  the  first  degree,  omitting 
the  recommendation.    The  court  said: 
"We  concur  in  the  view  of  the  trial 
court  that  the  verdict  as  originally 
rendered  was  a  good  verdict  of  guilty 
in  the  first  degree,  and  that  the  recom- 
mendation should  be  disregarded  as 
surplusage.    It  may  be  that  the  jury 
were  unaware  that  the  penalty  for 
that  degree  was  fixed  by  statute,  and 
that  the  court  had  no  control  over  the 
sentence;  though  it  is  unlikely  that 
defendant's  counsel,  in  his  summing 
up,  would  leave  them  in  ignorance  of 
this.     But  if  they  did  not  know  it, 
the  only  result  would  be  to  facilitate 
their  determination   of  guilt  on  the 
facts  of  the  case,  and  with  no  refer- 
ence to  the  punishment  attached  to 
it, — a  consummation   devoutly  to   be 
wished.     .      .      .     Was    this    lawful 
verdict  vitiated  by  the  action  of  the 
court  thereon?    We  conclude  that  it 
was  not.     As  the  court  had  the  un- 
doubted right  to  poll  the  jury  to  as- 
certain that  it  was  the  individual  find- 
ing of  each  juror,  it  had  also  the  right 
to  remove  any  possible  uncertainty  by 
sending  back  the  jury  after  calling 
their  attention  to  the  surplusage,  so 
as  to  ascertain  beyond  peradventure 
whether  guilty  in  the  first  degree. was 
indeed   their   verdict;    as   it  in   fact 
proved  to  be.    The  action  of  the  court 
in  no  wise  prejudiced  the  defendant." 
In  Com.  V.  Zee  (1918)  262  Pa,  251, 
105   Atl.  279,  the  court  said:    "The 
verdict  was,  'Guilty  of  murder  in  the 
first  degree,  but  recommend  the  mercy 


of  the  coui^t.'  In  our  opinion  the 
latter  clause  was  surplusage  and  did 
not  vitiate  the  verdict;  it  being  with- 
out effect  so  far  as  relates  to  the  law 
of  the  case.  .  .  .  The  defendant's 
crippled  condition  naturally  appealed 
to  the  sympathy  of  the  jury,  and  may 
have  inspired  the  recommendation  to 
mercy.  Thereafter  the  court  allowed 
the  defendant  the  unusual  privilege  of 
filing  additional  reasons  for  a  new 
trial  from  time  to  time  for  nine 
months,  and  granted  every  indulgence 
consistent  with  the  due  administration 
of  justice.  We  have  also  given  this 
case  consideration  on  two  occasions; 
and,  while  we  find  no  reversible  error, 
the  recommendation  to  mercy  may 
still  be  considered  on  the  question  of 
executive  clemency.' 


»» 


2,  On  sentence. 

As  a  rule,  the  court  alone  has  the 
power  and  discretion  to  fix  the  quan- 
tum of  punishment,  and  the  jury  can- 
not infringe  on  this  prerogative  by 
any  unauthorized  recommendation  ac- 
companying their  verdict  In  other 
words,  its  effect  on  the  action  of  the 
court  is  merely  advisory.  State  v. 
Potter  (1875)  16  Kan.  302;  State  v. 
O'Brien  (1870)  22  La.  Ann.  27;  State 
V.  Rosa  (1874)  26  J-a.  Ann.  75;  SUte 
V,  Cook  (1906)  117  La.  114,  41  So. 
434;  Coil  v.  State  (1901)  62  Neb.  15, 
86  N.  W.  925;  State  v.  Newman  (1901) 
49  W.  Va*  724,  39  S.  E.  655. 

In  Coil  V.  State  (1901)  62  Neb.  15, 
86  N.  W.  925,  the  court  said:  "It  is 
sought  to  be  shown  that  the  court 
refused  to  receive  a  verdict  finding  the 
defendant  guilty  of  murder  in  the 
second  degree,  commending  him  to  the 
leniency  of  the  court,  and  requesting 
that  the  term  of  imprisonment  be  not 
more  than  five  years ;  and  directed  the 
jury  to  retire  for  further  deliberation. 
By  the  record  it  is  shown  that  the 
same  verdict  was  returned,  received, 
and  filed,  except  the  request  for  a 
five-year  sentence.  Conceding  that 
the  first  verdict  should  have  been  re- 
ceived and  filed  as  claimed,  no  error 
was  committed,  the  second  verdict  in 
legal  effect  being  identical.  The  jury 
could  not  fix  the  sentence.  That  was 
a  matter  solely  for  the  court,  within^ 
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the  limits  of  the  law.  The  court  could 
give  such  consideration  as  it  regarded 
as  warranted  to  the  recommendation 
and  request  of  the  jury  for  leniency. 
By  the  defendant's  own  showing,  he 
was  in  no  wise  prejudiced  by  the 
action  complained  of." 

A  fortiori  is  this  true  where  the 
court  is  powerless  to  exercise  clem- 
ency. State  V.  Bradley  (1851)  6  La. 
Ann.  554;  State  v.  Arata  (1909)  56 
Wash.  185,  105  Pac.  227,  21  Ann.  Cas. 


242.    See  also  People  v.  Lee  (1860)  17 
Cal.  76. 

In  State  v.  Arata  (1909)  56  Wash. 
185,  105  Pac.  227,  21  Ann.  Cas.  242, 
supra,  the  court  said :  ''Such  a  recom- 
mendation was  merely  advisory,  and  if 
the  penalty  were  such  that  the  judge 
might  exercise  a  discretion  in  pro- 
nouncing sentence,  he  would  not  be 
bound  thereby.  He  might  heed  the 
recommendation  or  not,  as  he  saw  fit." 

A.  S.  M. 


SAMUEL  T.  HAAS,  Plflf.  in  Err., 

V. 

STATE  OF  OHIO. 

Ohio  Supreme  Court -"^une  2i,  102 !• 

(—  Ohio  St,  — ,  132  N.  E.  158.) 

Arson  —  burning  own  property. 

1.  A  necessary  element  of  the  crime  of  arson  under  §  12,433,  General 
Code,  is  that  the  building  burned  be  "the  property  of  another  person," 
and  a  failure  of  the  trial  court  so  to  instruct  the  jury  is  prejudicial  error. 

[See  note  on  this  qttestion  beginning  on  page  1168.] 

—  procuring  burning  of  own  property. 

3.  Where  the  owner  procures  an- 
other to  bum  his  (the  owner's)  build- 
ing, or  consents  to  the  burning  there- 
of, such  burning  is  not  a  malicious 
burning  of  the  property  of  another,  in 
violation  of  §  12,433,  General  Code. 

[See  2  R.  C.  L.  503,  519;  see  note  in 
6  A.L.R.  783.] 


—  burning    to    prejudice    insurance 
company. 

2.  Evidence  which  supports  a 
charge  of  burning  one's  own  building 
for  the  purpose  of  prejudicing  an  in- 
surance company,  under  §  12,434,  Gen- 
eral Code,  will  not  warrant  a  convic- 
tion of  arson  under  §  12,433,  General 
Code. 

[See  2  R.  C.  L.  519.] 

Headnotes  by  the  Court. 


Error  to  the  Court  of  Appeals  for  Geauga  County  to  review  a  judg- 
ment affirming  a  judgment  convicting  defendant  of  arson.    Reversed. 


Statement  by  Robinson,  J. : 

The  plaintiff  in  error,  Samuel  T. 
Haas»  was  indicted  by  the  grand 
jury  of  (jeauga  county  under 
§  12,433,  General  Code,  for  the 
crime  of  arson.  The  theory  of  the 
state  was  that  one  Cowan  furnished 
the  consideration,  that  Haas  pro- 
cured one  ItfcClure  to  take  title,  and 
that  Cowan  furnished  the  money 
which  Haas  delivered  to  McClure  to 
secure  insurance  upon  the  buildings, 
and  that  at  some  time,  either  before 


the  purchase  or  after,  the  three  en- 
tered into  a  conspiracy  to  bum  the 
buildings  for  the  purpose  of  obtain- 
ing the  insurance ;  that  in  pursuance 
of  that  conspiracy  Haas  employed 
Grogan  to  bum  the  buildings,  and 
that  Grogan  accordingly  did  bum 
the  buildings.  The  evidence  tended 
to  support  that  theory.  The  jury 
returned  a  verdict  of  guilty.  Motion 
for  a  new  trial  was  made  and  over- 
ruled, and  judgment  was  rendemd 
upon  the  verdict.    Error  was  prose- 


HAAS  V.  STATE. 

(—  Ohio  8t.  —,  132  y.  E.  158.) 

cuted  to  the  court  of  appeals,  judg- 
ment was  there  affirmed,  and  error 
is  now  prosecuted  here. 
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Messrs.  E.  H.  Moore,  D.  F.  Ander- 
son, V.  J.  Lamb,  A.  A.  Cartwright,  and 
Victor  Conrad  for  plaintiff  in  error. 

Messrs.  R  H.  Patchin,  H.  J. 
Thrasher,  W.  L.  Day,  W.  D.  Wilkin, 
and  John  G.  Price,  Attorney  General, 
for  the  State. 

Robinson,  J.,  delivered  the  opin- 
ion of  the  court : 

The  controlling  question  in  this 
case  is,  whether  evidence  which 
tends  to  prove  a  violation  of  §  12,434, 
General  Code,  which  makes  unlaw- 
ful the  malicious  burning  of  a  dwell- 
ing house  or  other  building  by  the 
owner,  with  intent  to  prejudice  the 
insurer,  will  support  a  verdict  of 
guilty  under  an  indictment  charging 
a  violation  of  §  12,433,  General  Code, 
which  makes  unlawful  the  malicious 
burning  of  a  dwelling  house  or  other 
building,  the  property  of  another 
person. 

The  question  is  raised  both  by 
the  charge  given  to  the  jury  and  by 
the  refusal  to  charge  as  requested, 
and  probably  by  the  motion  to  direct 
a  verdict.  However,  we  have  not 
examined  the  evidence  with  suffi- 
cient care  to  determine  the  latter 
proposition.  It  will  be  observed 
that  §  12,434,  General  Code,  makes 
it  a  crime  for  a  person  to  bum  his 
own  property  for  the  purpose  of 
prejudicing  the  insurer,  and  it  may 
•also  be  observed  that  it  is  not  a 
crime  in  Ohio  for  a  person  to  bum 
his  own  dwelling  house  not  insured, 
where  it  is  not  located  in  such  close 
proximity  to  the  buildings  of  an- 
other as  to  amount  to  the  burning 
of  such  buildings. 

McClure,  the  legal  owner  of  the 
property  described  in  the  indict- 
ment, but  for  the  insurance  upon 
the  property,  could  have  himself  set 
fire  to  and  burned  each  and  all  of 
the  buildings  upon  the  premises 
without  having  violated  either  the 
provisions  of  §  12,434,  or  §  12,433, 
General  Code,  for  under  §  12,434, 
General  Code,  the  gravamen  of  the 
crime  is  the  burning  with  intent  to 
prejudice  the  insurer,  and  under  § 


12,433,  General  Code,  the  gravamen 
of  the  crime  is  the  malicious  burn- 
ing of  the  building  of  another  per- 
son ;  and  clearly  McClure,  the  owner, 
by  the  burning  of 

his      own      building,    ^ii'^JVrope'Siyf 

could  not  have  been 
by  that  act  alone  guilty  of  burning 
the  building  of  another,  and,  but  for 
§   12,434,  General  Code,  it  would 
have  been  no  crime  in  Ohio  for  Mc- 
Clure to  have  done  the  exact  thing 
which  Haas  is  charged  with  doing 
in  this   case.     But  _|,„;„|„^  <„ 
neither  Cowan,  Mc-  prejudice  in«ar- 
Clure,  nor  Haas  is  "^*  company, 
charged  with  a  violation  of  that  sec- 
tion, and  Haas  alone  is  charged  with 
the  violation  of  §  12,433,  General 
Code. 

That  brings  us  to  the  question 
whether  the  act  of  an  agent  of  an 
own#r,  done  by  the  procurement  and 
for  the  benefit  of  the  owner,  which 
is  legitimate  and  lawful  as  to  the 
owner,  is  unlawful  and  criminal 
as  to  the  agent.  The  legislature  of 
Ohio  has  seen  fit  to  enact  §  12,380, 
General  Code :  ''Whoever  aids,  abets, 
or  procures  another  to  commit  an 
offense  may  be  prosecuted  and  pun- 
ished as  if  he  were  the  principal 
offender." 

This  is  but  declaratory  of  the  long- 
recognized  principle,  that  generally 
what  one  may  do  in  person  he  may 
do  through  the  agency  of  someone 
else,  and  in  so  far  as  its  application 
to  the  criminal  law  of  Ohio  is  con- 
cerned, and  in  so  far  as  it  is  a  de- 
parture from  the  common  law,  it 
simply  obviates  the  necessity  of 
si)ecifically  charging  such  person  as 
an  aider  and  abetter,  and  enables 
the  prosecution  of  a  principal  or  an 
aider,  or  both,  under  the  same  or  a 
like  indictment.  It  is  but  the  ap- 
plication of  ordinary  logic  to  say  that 
if  the  aider  and  abetter  is  guilty  of 
the  same  crime  as  the  principal,  and 
may  be  prosecuted  as  a  principal, 
that  the  principal  is  guilty  of  the 
same  crime  as  the  aider  and  abetter; 
that  in  law  the  action  of  the  one  is 
treated  as  the  action  of  both,  and 
that  the  actions  of  both  are  no  dif- 
ferent than  though  the  separate  acts 
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of  each  were  performed  by  one  per- 
son. 

So  that  the  burning  in  this  case, 
though  accomplished  by  the  sepa- 
rate acts  of  three  or  four  persons, 
remains  the  same  kind  of  an  offense 
as  though  it  had  all  been  accom- 
plished by  one  person.  In  other 
words,  if  Cowan  furnished  the  mon- 
ey with  which  to  purchase  the 
property  and  with  which  to  buy  the 
insurance,  and  McClure  became  the 
holder  of  title  of  record,  and  Haas 
hired  Grogan,  and  Grogan  burned 
the  buildings,  there  was  but  one 
common  purpose  accomplished,  and 
but  one  crime  committed,  and  that 
crime  was  no  different  by  the  par- 
ticipation of  the  four  therein  than 
it  would  have  been  had  McClure  fur- 
nished the  money  with  which  to  pur- 
chase the  land,  taken  out  the  insur- 
ance, and  set  fire  to  and  burned  the 
buildings  himself.  In  such  event, 
McClure  would  have  been  guilty 
of  violation  of  §  12,434,  General 
Code,  and  not  of  §  12,433,  Gen- 
eral Code,  because  he  would  have 
burned  his  own  buildings  for  the 
purpose  of  prejudicing  the  insurer, 
and  not  the  buildings  of  another. 
If,  then,  McClure  could  not  have 
been  guilty  of  the  violation  of  §  12,- 
433,  General  Code,  had  he  carried 
out  this  enterprise  unassisted  and 
unaided,  and  if  the  act  of  each  con- 
spirator is  the  act  of  all,  and  the 
acts  of  all  are  chargeable  to  each, 
it  necessarily  follows  that  the  act  of 
Haas  in  employing  Grogan  was  the 
act  of  McClure,  and  the  act  of 
Grogan  in  burning  the  buildings  was 
the  act  of  Haas  and  McClure,  and 
that,  therefore,  the  burning  by 
Grogan  was  no  more  the  burning  by 
Haas  than  it  was  the  burning  by 
McClure.  Each  act  was  referable 
to  the  common  purpose,  and  the 
burning  in  this  case  was  not  the 
burning  of  the  building  of  another, 
but  was  the  burning  by  McClure  of 
his  own  building  through  the  agency 
of  Haas  and  through  the  agency  of 
Grogan.  Upon  this  phase  of  the 
evidence  the  jury  were  not  instruct- 
ed. The  trial  court  read  §  12,433, 
General  Code,  to  the  jury,  in  the 


following  words:  "Whoever  ma- 
liciously" bums  or  attempts  to  burn 
a   dwelling  house     .     .     .     barn, 

•  •    .    if  the  value  of  such  building 

•  .  •  is  $50  or  more,  shall  be  im- 
prisoned in  the  penitentiary  not 
more  than  twenty  years,  or  if  the 
value  is  less  than  that  sum,  be  fined 
not  more  than  $200  or  imprisoned 
not  more  than  thirty  days,  or  both," 
— ^thus  leaving  out  of  the  reading 
of  the  section  an  essential  element  of 
the  offense  of  arson,  to  wit,  the 
ownership  of  the  property  in  an- 
other; and  nowhere  in  his  charge 
other  than  in  his  summary  of  the 
averments  of  the  indictment  does  he 
refer  to  the  ownership  of  the  prop- 
erty, and  nowhere  does  he  instruct 
the  jury  upon  the  necessity  before 
conviction  of  finding  that  the  build- 
ings burned  were  the  property  of 
another  person  than  the  person 
charged. 

Before  argument,  counsel  request- 
ed the  court  to  charge  the  jury  in 
substance  that  if  they  should  fuid 
from  the  evidence  that  McClure  wbs 
the  owner  of  the  property  burned, 
and  that  McClure  and  Haas  entered 
into  an  agreement  to  burn  the  prop- 
erty of  McClure,  for  the  purpose  of 
obtaining  tiie  insurance,  that  they 
could  not  find  Haas  guilty  of  burn- 
ing the  property  of  another,  as  he 
stood  charged  in  the  indictment, 
which  the  court  declined  to  give; 
and  while  the  court  was  not  bound 
to  give  any  charge  before  argument, 
yet  a  request  to  charge  before  argu- 
ment is  just  as  effective  for  the  pur- 
pose of  calling  the  attention  of  the 
court  to  the  proposition  of  law  re- 
quested to  be  charged,  as  though  the 
request  were  to  be  given  as  a  part  of 
the  general  charge.  The  request 
was  renewed  in  the  instant  case  aft- 
er the  charge  was  given,  and  the 
court  again  declined  to  give  it.  The 
charge  requested  was  an  essential 
element  of  the  crime  laid  in  the  in- 
dictment, and,  without  any  request, 
it  was  the  duty  of  the  court  to  cor- 
rectly instruct  the  jury  with  regard 
to  it. 

The  trial  court,  as  well  as  the 
court  of  appeals,  seems  to  have  been 
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unduly  impressed  by  certain  lan- 
guage used  by  Sutliff,  J.,  in  the  case 
of  Allen  V.  State,  10  Ohio  St.  288, 
at  page  302,  wherein  that  judge  used 
the  language :  ''The  charge  and  con- 
viction in  this  case  were  not  that 
the  tenant  burned  the  building;  but 
that  he  procured  another  to  bum  it. 
Suppose  the  principal,  Herron,  to 
have  been  put  upon  his  trial,  and 
convicted  for  burning  the  building, 
it  certainly  could  not  be  pretended 
that  the  offense,  as  against  him,  was 
not  well  charged,  and  within  the 
statute,  under  the  English  construc- 
tion. As  to  him,  the  building  was 
sedes  aliena.'' 

If  that  proposition  of  law  had  been 
embodied  in  the  syllabus  of  that 
case,  and  thereby  the  declaration  of 
Sutliff,  J.,  had  become  the  declara- 
tion of  the  supreme  court  of  Ohio,  it 
would  become  the  duty  of  this  court 
to  either  follow  and  approve  the 
principle  or  overrule  the  same;  but 
the  court  at  that  time  did  not  see  fit 
to  indorse  the  principle  there  laid 
down,  but  contented  itself,  in  so  far 
as  it  is  applicable  to  the  present 
statute,  with  the  declaration: 
"(1)  The  procuring  another  to  bum 
a  warehouse,  the  property  of  a  third 
person,  by  a  person  in  possession  of 
the  warehouse  under  a  lease,  is  ai^ 
indictable  offense  within  the  pro- 
visions of  §8  12  and  86  of  the 
Crimes  Act  of  March  7,  1835.  Cur-" 
wen,  Stat,  181.'' 

In  other  words,  the  only  principle 
applicable  to  the  crime  of  arson 
which  the  court  there  decided  was 
that  a  tenant  in  possession  may  be 
indicted  under  present  §  12,433, 
General  Code,  for  the  burning  of 
the  building  of  the  owner  in  fee. 
The  proposition  then  does  not  rise 
to  the  dignity  of  obiter  by  the  court, 
but  as  an  authority  is  entitled  to 
such  credit  only  as  is  the  opinion  of 
a  single  member  of  the  court  upon  a 
subject  not  before  him  for  consider- 
ation. In  a  situation  in  all  essen-  • 
tials,  facts,  and  statute,  like  to  the 
one  at  bar,  the  supreme  court  of 
Massachusetts,  in  the  case  of  Com. 
V.  Makely,  131  Mass.  421,  held :  ''An 
indictment  on  Gen.  Stat.  chap.  161, 


STATE.  1167 

ISZ  N,  B,  158.) 

§  1,  for  burning  the  dwelling  house 
of  another,  is  not  sustained  by  proof 
that  the  defendant  burned  the  house 
by  the  owner's  procurement,  to  en- 
able him  to  obtain  money  from  an 
insurer." 

The  supreme  court  of  Maine,  in 
the  case  of  State  v.  Haynes,  66  Me. 
307,  22  Am.  Rep.  569,  held:  "The 
owner  of  a  dwelling  house,  who 
burns  it  in  the  nighttime,  is  not 
therefor  liable  to  an  indictment  for 
arson,  either  by  the  bommon  law,  or 
by  Rev.  Stat,  chap,  119,  §  1.  Nor, 
when  the  house  is  insured,  is  the 
servant  of  such  owner,  who  sets  fire 
to  it  at  the  instance  of,  and  for  the 
benefit  of  such  owner,  for  the  pur- 
pose of  defrauding  an  insurance 
company,  liable  to  an  indictment  un- 
der Rev.  Stat.  chap.  119,  §  1." 

The  supreme  court  of  Tennessee, 
with  a  statute  similar  to  our  §  12,- 
433,  in  the  case  of  Roberts  v.  State, 
7  Coldw.  859,  held:  "Neither  at 
common  law,  nor  under  §  4666  of  the 
Code,  is  it  arson  for  a  man  to  bum 
hi&  own  house  or  procure  it  to  be 
done,  even  for  the  purpose  of  in- 
juring an  insurer  by  the  burning 
thereof.  An  agent  who  conunits  an 
act  can,  upon  general  principles,  be 
guilty  of  no  higher  or  greater  offense 
than  the  principal  would  have  been 
had  he  committed  the  act  himself." 

The  supreme  court  of  Alabama, 
with  a  statute  similar  to  ours,  in 
the  case  of  Heard  v.  Stttte,  81  Ala. 
55,  1  So.  640,  7  Am.  Crim.  Rep.  74, 
held :  "The  wilful  burning  of  a  build- 
ing insured  against  fire,  with  intent 
to  charge  or  injure  the  insurer,  is  a 
statutory  offense  punishable  as  pre- 
scribed by  the  statute  (Code,  § 
4349) ;  but,  on  an  indictment  under 
§  4347  (Code  1876),  a  conviction 
cannot  be  had  on  proof  that  the  de- 
fendant burned  the  house  at  the  in- 
stance of  the  owner,  with  intent  to 
enable  him  to  obtain  the  insurance." 

The  court  of  appeals  of  New  York, 
in  the  case  of  Dedieu  v.  People,  22 
N.  Y.  178,  held:  "Under  an  indict- 
ment charging  only  arson  in  the  first 
degree,  the  prisoner  cannot  be  con- 
victed of  the  third  degree  of  arson, 
in  wilfully  burning  goods  with  in- 
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tent  to  prejudice  an  insurer  of 
them/' 

The  supreme  court  of  South  Caro- 
lina, in  the  case  of  State  v.  Sarvis, 
45  S.  C.  668,  32  L.R.A.  647,  55  Am. 
St.  Rep.  806,  22  S.  E.  53,  held :  "A 
person  cannot  be  convicted  of  arson 
for  burning  his  own  dwelling  house, 
either  at  common  law  or  under 
Criminal  Statutes  1893,  §  140,  even 
when  burning  is  done  for  purpose 
of  defrauding  an  insurance  com- 
pany." 

The  supreme  .court  of  Missouri, 
under  a  statute  similar  to  ours,  in 
the  case  of  State  v.  Greer,  243  Mo. 
599, 147  S.  W.  968,  Ann.  Cas.  1913C, 
1168,  held:  'IJnder  the  statute,  if 
the  building  is  not  insured  and  the 
owner  bums  it,  or  if  a  defendant* 
who  has  no  interest  either  in  the 
building  or  its  contents,  assists  the 
owner  to  bum  it»  no  crime  is  com- 
mitted, for  the  burning  of  uninsured 
property  becomes  a  crime  only  when 
done  by  someone  other  than  the 
owner.  Such  burning  becomes  a 
crime  only  because  of  an  intent  to 
defraud  the  insurer." 

We  make  no  comment  upon  €he 
nature  or  suflSciency  of  the  proof 
in  this  case,  but  content  ourselves 
with  the  declaration  that  the  burn- 
ing of  the  building  of  the  owner,  by 
the  consent  or  tiirough  the  procure^ 
ment  of  the  owner,  is  a  burning  by 
the  owner  himself;  that  the  crime 


of  the  agent  of  the  owner  in  such 
case  is  the  sanle  crime  as  the  crime 
of  the  owner,  and  is  not  different 
in  kind  or  degree ;  the  proof  to  the 
effect  that  the  burning  was  with 
the  consent  or  procurement  of  the 
owner,  for  the  purpose  of  prejudic- 
ing the  insurer^  does  not  support  a 
charge  of  maliciously  burning  the 
property  of  another;  that  in  every 
charge  of  arson  un-  ^p^^^^^ 
der  S  12,433,  Gener-  burni»Br  of  o^b 
al  Code,  it  is  the  '^'-'•"*^- 
duty  of  the  court  to  instruct  the 
jury  that,  before  they  ican  convict, 
they  must  find  the  property  burned 
to  be  that  of  another  than  the  per- 
son charged;  and  that  where  the 
evidence  tends  to  show  that  the 
burning  was  done  with  the  consent 
or  by  the  procurement  of  the  owner, 
it  is  the  duly  of  the  court,  with  or 
without  request^  to  charge  that  if 
they  find  it  was  done  with  tiie  con- 
sent or  procurement  of  the  owner 
it  is  their  duty  to  acquit;  and  that 
the  crime  of  arson,  under  §  12,433» 
and  the  crime  of  burning  with  in- 
tent to  prejudice  an  insurer,  under 
§  12,434,  are  separate  and  distinct 
crimes,  and  not  different  degrees  of 
the  same  crime. 

Judgment  reversed,  and  cause  re- 
manded. 

Johnson^  Jones»  and  Matthias,  JJ.» 
concur. 
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of  property  as  affectmg  criminal  liability  for  burning  tbereof . 


I.  Burning  by  owner  while  in  posses- 
sion, 1168. 
II.  Burning  by  owner  while  another  in 
possession,  1171. 

III.  Burning  by  occupant,  1171. 

IV.  Burning  by  husband  or  wife  of  owner, 

1173. 

I.  Burning  hy  oumer  while  in  possession. 

At  common  law  the  burning  of  one's 
own  property  while  in  possession 
thereof  was  not  a  criminal  offense; 
since  the  crime  of  arson  was  regarded 
as  an  offense  against  the  possession 
rather  than  the  property,  and  to  con- 
stitute the  offense  the  property  burned 


V.  Burning  to  defraud  insurer: 

a.  At  common  law,  1175. 

b.  Under  statute: 

1.  In  general,  1176. 

2.  Nature  of  crime,  1179. 

3.  Intent  to  defraud,  1180. 

4.  Validity  of  insurance,  1182. 

must  have  been  that  of  a  person  other 
than  the  one  doing  the  burning. 
.  State  V.  Toole  (1860)  29  Conn.  342.  76 
Am.  Dec.  602;  Com.  v.  Makely  (1881) 
181  Mass.  421.  See  also  State  ▼.  Lyon 
(1838)  12  Conn.  487;  State  v.  Eeena 
(1893)  68  Conn.  829,  28  Atl.  522; 
Com.  V.  Elliston  (1892)  14  Ky.  L.  Rep. 
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216,  20  S.  W.  214;  Bloss  v.  Tobey 
(1824)  2  Pick.  (Mass.)  320;  Com.  v. 
Brooks  (1895)  164  Mass.  397,  41  N.  E. 
660. 

Similarly,  in  some  jurisdictions 
under  statutes  defining  and  punish- 
ing arson,  but  not  specifically  modi- 
fying the  conmion-law  rule  with  re- 
spect to  ownership,  it  is  held  that  an 
owner  of  property  who  burns  the 
same  does  not  commit  a  criminal  of- 
fense. 

Alabama.— Heard  v.  State  (1886) 
81  Ala.  55,  1  So.  640,  7  Am.  Grim. 
Rep.  74.  See  also  Adams  v.  State 
(1878)  62  Ala.  177;  Reinhardt  v. 
State  (1909)   161  Ala.  70,  49  So.  881. 

Arkansas. — State  v.  Hanna  (1917) 
131  Ark.  129,  198  S.  W.  881. 

California,  —  People  v.  De  Winton 
(1896)    113  Cal.  403,  33  L.R.A.  374, 

54  Am.  St.  Rep.  357,  45  Pac.  708.  See 
also  People  v.  Fong  Hong  (1898)  120 
Cal.  685,  53  Pac.  265.  Compare 
People  V.  Myers  (1862)  20  Cal.  76. 

Illinois.— Mai  v.  People  (1906)  224 
111.  414,  79  N.  E.  633. 

Maine; — See  State  v.  Haynes  (1876) 
66  Me.  307,  22  Am.  Rep.  569. 

Michigan. — See  People  v.  Fairchild 
(1882)  48  Mich.  31,  11  N.  W.  773; 
People  V.  Handley  (1892)  98  Mich.  46, 
52  N.  W.  1032. 

Ohio. — Haas  v.  State  (reported 
herewith)  ante,  1164. 

Sooth  Carolina.  —  State  v.  Sarvis 
(1896)    45  S.  C.  668,  32  L.R.A.  647, 

55  Am.  St.  Rep.  806,  24  S.  E.  53. 
Tennessee.  —  See  Roberts  v.  State 

(1870)  7  Coldw.  359. 

yermont--See  State  v.  Roe  (1840) 
12  Vt.  93. 

In  a  few  jurisdictions  the  statutes, 
in  express  terms,  make  it  arson  for  a 
person  to  burn  property  owned  and 
occupied  by  him.  See  State  v.  Dinneen 
(1896)  7  Penn.  (Del.)  505,  76  Atl. 
623;  State  v.  Gazeau  (1853)  8  La.  Ann. 
109;  State  v.  Rohfrischt  (1857)  12 
La.  Ann.  382;  State  v.  Cohn  (1874) 
9  Nev.  179. 

And  a  person  who  owns  only  a  part 
interest  in  a  shop  is,  by  express  stat- 
ute in  England,  guilty  of  a  crime  in 
burning  it.  Rex  v.  Philip  (1830)  1 
Moody,  C.  C.  (Eng.)  263. 

A  statute  which  evinces  a  design 
17  A.L.R.— 74. 


to  extend  its  protection  beyond  the 
mere  building  has  been  held  to  make 
it  a  crime  for  one  to  burn  his  own 
house. 

Thus,  under  a  Missouri  statute  de- 
claring that  every  person  who  shall 
wilfully  set  fire  to  a  building  adjoining 
any  inhabited  dwelling  house,  so  that 
the  dwelling  shall  be  endangered  by 
the  firing,  shall  be  guilty  of  arson  in 
the  second  degree,  it  was  held  in  State 
V.  Myer  (1914)  259  Mo.  306,  168  S.  W. 
717,  that  ownership  of  the  property 
set  fire  to  was  immaterial,  the  court 
saying:  "The  gist  of  the  offense, 
under  §  4507,  Revised  Statutes  1909, 
consists,  not  in  the  injury  to  the  build- 
ing set  fire  to,  but  the  danger  to  the 
persons  occupying  the  adjoining  build- 
ing. This  being  true,  the  ownership 
of  the  building  is  immaterial  and  need 
not  be  alleged.''  So,  in  State  v.  Young 
(1899)  153  Mo.  445,  56  S.  W.  82,  it 
appeared  that  the  defendant  was  in- 
dicted for  wilfully  setting  fire  to  a 
dwelling  house  which  was  owned  by 
him  and  occupied  by  himself  and 
several  other  families.  It  was  held 
that  the  defendant  was  properly  con- 
victed of  arson  under  a  statute  pro- 
viding that  "every  person  who  shall 
wilfully  set  fire  to  or  burn  any  dwell- 
ing house  in  which  there  shall  be  at 
the  time  some  human  being  .  .  . 
shall,  upon  conviction,  be  adjudged 
guilty  of  arson,"  etc.  The  court 
said:  "At  common  law  it  was  not 
arson  for  a  person  to  set  fire  to  his 
own  dwelling  house  of  which  he  was 
in  the  possession,  or  to  a  dwelling 
house  which  he  occupied  as  tenant,  be- 
cause there  could  be  no  arson  without 
a  trespass  to  the  possession — ^and  a 
person  in  possession  of  such  property 
could  not  be  guilty  of  trespass  against 
his  own  possession ;  but  by  the  statute 
quoted  that  rule  has  been  changed,  so 
that  a  person  burning  his  own  dwell- 
ing house,  or  that  of  which  he  is  in 
the  occupancy  as  tenant,  if  there  be 
a  human  being  in  at  the  time,  is  guilty 
of  arson  in  the  first  degree.  In  this 
case  there  were  other  persons  in  other 
parts  of  the  same  dwelling  house  at 
the  time  of  the  fire,  so  that  it  makes 
no  diff'erence  that  there  was  not  in 
fact  a  human  being  in  that  part  of 
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the  dwelling  house  occupied  by  de- 
fendant at  that  time."  And  in  State 
V.  Hayes  (1883)  78  Mo.  307,  wherein 
it  appeared  that  the  defendant  was  in- 
dicted for  an  attempt  to  commit  arson 
in  that  he  made  preparation  and  solic- 
ited another  person  to  lire  and  burn 
a  house  owned  by  him  and  occupied 
by  human  beings,  it  was  held  that  as 
the  statute  defined  arson  as  the  burn- 
ing of  any  dwelling  house  in  which 
there  was  at  the  time  a  human  being, 
it  was  immaterial  that  the  defendant 
was  the  owner  thereof.  In  State  v. 
Whitmore  (1898)  147  Mo.  78,  47  S.  W. 
1068,  11  Am.  Grim.  Rep.  180,  it  was 
held  that  an  indictment  for  arson, 
which  charged  a  prisoner  with  mali- 
ciously setting  fire  to  a  jail  was  defec- 
tive in  that  it  did  not  allege  the  own- 
ership of  the  jail,  as  required  by  the 
common  law.  But  this  holding  was 
expressly  t)v^rruled  in  State  v.  Myer 
(Mo.)  supra,  the  court  saying:  "This 
ruling  clearly  ignored  the  reason  for 
the  allegation  of  ownership  required 
by  the  common  law,  and  as  a  conse- 
quence the  change  in  the  statute 
which  rendered  such  allegation  in 
certain  cases  unnecessary." 

In  New  York  an  early  statute  re- 
lating to  arson  in  the  first  and  second 
degrees,  which,  without  reference  to 
ownership,  made  it  a  crime  to  bum 
a  building  in  which  there  should  be 
a  human  being,  or  a  building  whose 
burning  would  endanger  another 
building,  was  held  to  include  a  burn- 
ing by  the  owner.  Shepherd  v.  People 
(1859)  19  N.  Y.  637,  overruling  People 
V.  Henderson  (1854)  1  Park.  Grim.  Rep. 
(N..Y.)  560,  and  dictum  of  Savage, 
Gh.  J.,  in  People  v.  Gates  (1836)  15 
Wend.  (N.  Y.)  159.  The  Penal  Law 
of  New  York  now  contains  the  follow- 
ing provision :  "Section  227.  To  con- 
stitute arson  it  is  not  necessary  that 
another  person  than  the  defendant 
should  have  had  ownership  in  tiie 
building  set  on  fire."  See  39  McKin- 
ney,  Gonsol.  Laws,  p.  74. 

The  New  Hampshire  statute  pro- 
vides that  "if  any  person  shall  wilfully 
and  maliciously  burn  any  dwelling 
house"  he  shall  be  punished,  etc.  In 
State  v.  Kurd  (1871)  51  N.  H.  176,  it 
was  held  that  "the  omission  of  the 


terms  'arson'  and  'of  the  properly  of 
another*  in  the  body  of  the  statute** 
evinced  an  intention  to  make  it  a  crim- 
inal offense  for  a  person  to  burn  hifl 
own  dwelling  house.  See  to  the  same 
effect,  State  v.  Dinagan  (1918)  —  N.  H. 
— ,  104  Atl.  33,  wherein  it  was  appar- 
ently considered  that,  in  the  burning 
of  oile's  own  dwelling,  an  intent  to 
injure  some  person  therein  or  to  de- 
fraud an  insurer  was  necessary  to  con- 
stitute the  wilfulness  and  malice  es- 
sential to  the  crime. 

In  Ganada  a  similar  view  was  taken 
in  Reg.  v.  Bryans  (1862)  12  U.  C  C.  P. 
161,  wherein  it  was  said:  "But  the 
statute  makes  the  unlawfully  and  ma- 
liciously setting  fire  to  any  dwelling 
house  a  felony,  and  the  omission  of 
the  words  contained  in  the  imperial 
act  may  make  our  act  at  least  as  ex- 
tensive in  its  operation  as  if  these 
words,  which  constitute  an  additional 
part  of  the  definition  and  require  ad- 
ditional proof,  were  included.  Sup- 
pose, then,  that  the  prisoner  had  him- 
self set  fire  to  this  house,  being  his 
own  property,  the  act  would  be  felo- 
nious or  not,  according  as  it  was  done 
unlawfully  and  maliciously.  If  the  . 
house  had  others  adjoining  it,  which 
had  been  burned,  would  not  the  setting 
fire  to  his  own  house  have  been  an 
offense  as  directly  causing  the  setting 
fire  to  the  others,  which  latter  act 
might  be  deemed  inseparably  con- 
nected with  the  other?  Or  if  valuable 
goods  of  a  third  party  had  been  de- 
posited in  prisoner's  house,  and  he  set 
fire  to  and  burned  his  house,  there- 
by destroying  the  goods,  would  not 
this  act,  by  reason  of  its  inevitable 
tendency  to  the  destruction  of  another 
man's  property,  be  unlawful;  since, 
if  so,  it  certainly  would  be  malicious, 
and  if  these  goods  had  been  fully  in- 
sured, so  that  their  destruction  caused 
no  loss  to  the  owner,  would  not  the 
setting  fire  to  the  house  be  equally 
unlawful,  whether  the  prisons  was 
aware  or  not  of  the  insurance;  pro- 
vided that  in  both  cases  he  knew  the 
goods  were  in  his  house?  I  think  the 
setting  fire  to  a  man's  own  house  must 
be  deemed  unlawful  within  the  meap- 
ing  of  the  statute,  when  its  apparently 
inevitable  consequences  must  bQ  io' 
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jurious  to  another,  and  the  prisoner 
knew  it."  To  the  same  effect,  see 
Reg.  V.  Greenwood  (1864)  23  U.  C.  Q. 
B.  250. 

So,  in  Holmes's  Case  (1791)  Cro. 
Car.  876,  79  Eng.  Reprint,  928,  it  was 
held  that  a  person  would  not  be  guilty 
of  a  felony  for  setting  fire  to  his  own 
house  if  no  harm  was  done  to  the 
house  of  another,  but  he  would  be 
guilty  of  arson  for  setting  fire  to  his 
own  house  if  the  house  of  another  was 
thereby  burned. 

The  District  of  Columbia  act  which 
makes  it  a  crime  to  bum  "any"  dwell- 
ing house,  etc.,  has  been  held  to  be 
''broad  enough  to  punish  one  for  set- 
ting fire  to  his  own  house  as  well  as 
the  house  of  another."  United  States 
V.  McBride  (1889)  7  Mackey  (D.  C.) 
371. 

.It  would  seem  from  what  was  said 
in  Johnson  v.  State  (1917)  82  Tex. 
Crim.  Rep.  82,  197  S.  W.  995,  that  an 
owner  of  property  is  not  guilty  of 
arson  in  burning  his  property  unless 
it  is  situated  in  a  town  or  city. 

II.  Burning  ^tr  oumer  while  another  in 

posaessitni. 

An  owner  of  a  building  who  burns 
the  same  while  it  is  in  the  lawful 
possession  of  another  is  guilty  of  a 
criminal  offense.  State  v.  Toole 
(1860)  29  ConiL  342,  76  Am.  Dec.  602; 
State  V.  Tennery  (1859)  9  Iowa,  436; 
State  V.  Fish  (1859)  27  N.  J.  L.  323; 
Com.  V.  Gentzler  (1906)  15  Fa,  Dist. 
R.  934;  Tuller  v.  State  (1880)  8  Tex. 
App.  501;  Erskine  v.  Com.  (1851)  8 
Gratt.  (Va.)  624;  Kopcyznski  v.  State 
(1908)  137  Wis.  358,  118  N.  W.  863, 
16  Ann.  Cas.  865. 

Thus  it  has  been  held  that  an  owner 
who  maliciously  burned  a  house  which 
was  situated  on  his  farm,  but  was 
occupied  by  a  tenant,  was  guilty  of 
a  criminal  offense.  Erskine  v.  Com. 
(1851)  8  Gratt.  (Va.)  624. 

In  Tuller  v.  State  (1880)  8  Tex.  App. 
501,  it  was  said  that  the  owner  of  a 
house  might  commit  arson  by  burn- 
ing it,  when  there  was  within  it  any 
property  belonging  to  another. 

///.  Burning  hy  occupant. 

At  common  law  a  person  who  burned 
a  building  of  which  he  was  at  the 


time  in  sole  lawful  occupancy  was 
not  guilty  of  arson.  See  State  v. 
Keena  (1893)  63  C<mn.  329,  28  Atl. 
522. 

In  some  jurisdictions  the  statute 
relating  to  arson  has  not  changed  the 
common  law  in  this  respect,  and  it 
is  accordingly  held  that  a  person  who 
burns  the  building  of  another  while 
actually  occupying  the  same  is  not 
guilty  of  the  crime  of  arson.  State 
V.  Hannett  (1881)  54  Vt.  83,  4  Am. 
Crim.  Rep.  38;  Kopcyznski  v.  State 
(1908)  137  Wis.  858,  118  N.  W.  863, 16 
Ann.  Cas.  865. 

But  in  several  cases  it  has  been 
held  that  a  statute  making  it  arson 
to  burn  the  building  "of  another"  em- 
braces   a   burning   by   an   occupant. 
Thus,  in  State  v.  Blumenthal  (1918) 
136  Ark.  532,  L.R.A.1918E,  482,  203 
S.  W.  36,  it  was  held  that  a  statute 
providing  that  "arson  is  the  wilful 
and  malicious  burning  the  house  or 
other  tenements  of  another  person" 
abrogated  the  common-law  rule,  and 
that  a  tenant  who  burned  a  dwelling 
house  of  which  he  was  in  possession 
was   guilty  of   the   crime   of  arson. 
So,  in  the  District  of  Columbia,  under 
a  statute  providing  that  any  person 
who  shall  burn  any  dwelling  which  is 
the  property,  "in  whole  or  in  part, 
of  another,"  shall  be  guilty  of  arson, 
it  was  held  in  Posey  v.  United  States 
(1905)  26  App.  D.  C.  302,  that  a  tenant 
who  burned  his  landlord's  house  was 
guilty   of   arson,   the    court   saying: 
"The  proofs  showed  conclusively  that 
the  building  was  the  property  of  Mrs. 
Felter,  and  that  brings  it  within  the 
terms  of  the  section  of  the  Code  in 
that  it  was  the  property,  'in  whole 
or  in  part,  of  another  person.'     The 
fact  that  the  appellant  was  occupying 
the  building  as  a  tenant  does  not  take 
it  out  of  the  terms  of  the  section.    It 
is  not  to  be  presumed  that  Congress 
intended  to  exempt  from  liability  a 
tenant  who  should  maliciously  burn, 
or  attempt  to  burn,  a  building  belong- 
ing to   another,   though  temporarily 
occupied   by  him.     In   making   such 
burning,    or   attempting  to   burn,    a 
statutory  offense,  there  was  no  reason 
why   any   such   exception   should   be 
made,  and  therefore  none  will  be  in- 


1172 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


f erred."  So,  in  Hinkle  v.  State  (1910) 
174  Ind.  276,  91  N.  E.  1090,  under  a 
similar  provision  of  the  Indiana  stat- 
ute defining  arson,  it  was  held  that 
the  lessee  of  a  hotel  who  burned 
the  hotel  was  guilty  of  arson.  The 
court  said:  "Appellant's  counsel 
argue  that  since  the  property  burned 
was  shown  to  have  been  in  the  pos- 
session of  appellant  as  tenant,  at 
the  time,  there  was  a  variance  between 
the  allegations  of  the  indictment  and 
the  proof,  and  the  offense  was  not 
made  out.  This  contention  is  wholly 
untenable.  Arson,  under  our  statute, 
consists  in  the  wilful  and  malicious 
burning  of  the  property  of  another  of 
the  value  of  $20  or  more.  The  ques- 
tion of  possession  or  occupancy  is  im- 
material, both  in  pleading  and  in  the 
presentation  of  the  proof.  This  point 
is  so  well  settled  as  to  need  no  elabo- 
ration." In  Lipschitz  v.  People 
(1898)  25  Colo.  261,  58  Pac.  1111,  it 
was  held  that  the  indictment  was  de- 
fective in  that  it  did  not  charge  that 
the  burning  contemplated  was  wilful 
and  malicious.  But  it  was  also  held 
that  if  it  appeared  that  the  accused 
wilfully  and  maliciously  caused  a  resi- 
dence which  he  occupied  to  be  burned, 
the  title  to  which  was  in  another  per- 
son, he  could  be  convicted  of  arson 
under  a  statute  providing  that  "every 
person  who  shall  wilfully  and  mali- 
ciously burn  or  cause  to  be  burned  any 
dwelling  house  .  .  .  the  property 
of  any  other  person,  .  .  .  shall 
be  guilty  of  arson,"  etc.  The  court 
said:  "The  building,  whether  a 
'dwelling  house'  or  'other  building,' 
if  it  belong  to  any  other  person, 
is  the  subject  of  arson,  even  though 
it  be  occupied  by  the  defendant 
himself;  or,  to  put  the  proposi- 
tion in  another  form,  the  apparent 
intent  of  the  legislature  was  not  only 
to  continue  the  common-law  offense 
against  the  security  of  the  dwelling 
house,  but  to  protect  property  rights 
as  well."  But  in  New  Jersey  it  was 
held  in  the  case  of  State  v.  Lentz 
(1918)  92  N.  J.  L.  17,  107  Atl.  791, 
that  the  lessee  of  a  building  who  used 
the  lower  floor  as  a  liquor  saloon  and 
was  the  sole  occupant  when  he  burned 
the  building  could  not  be  convicted  of 


the  crime  charged  under  a  statute  de- 
claring that  any  person  who  shall  wil- 
fully or  maliciously  bum  any  bam  or 
other  building  of  another,  not  a  parcel 
of  a  dwelling  house,  shall  be  guilty  of 
a  high  misdemeanor.  The  court  said 
that  the  words  "building  of  another" 
must  be  construed  as  referring  to  the 
possession  rather  than  to  the  owner- 
ship  of  the  building,  and  therefore 
the  lessee,  being  the  occupant  of  the 
building  which  he  was  charged  with 
burning,  could  not  be  deemed  to  have 
burned  the  "building  of  another." 
That  case  followed  the  rule  laid  down 
in  State  vl  Fish  (1859)  27  N.  J.  L.  323. 
Where  the  statute  expressly  pro- 
vides that  it  shall  be  arson  for  the 
owner  of  a  building  to  set  fire  thereto, 
the  reason  for  the  common-law  rule 
that  burning  by  an  occupant  was  not 
arson  fails,  and  an  occupant  in  lawful 
possession  may  be  convicted  of  arson. 
People  V.  Abrams  (1917)  174  CaL  172, 
162  Pac.  895;  Clemens  v.  State  (1919) 
—  Okla.  Crim.  Rep.  — ,  187  Pac.  1100. 
A  statute  making  it  arson  to  bum 
a  dwelling  house  in  which  there  is 
a  human  being  includes  a  burning  by 
the  occupant  of  the  building.  Thus, 
a  person  was  convicted  of  the  crime 
of  arson  for  setting  fire  to  a  dwelling 
house  in  his  possession,  in  Reg.  v. 
Pardoe  (1894)  17  Cox,  C.  C.  (Eng.) 
715,  under  a  statute  which  defined 
arson  as  the  setting  fire  to  a  dwell- 
ing house  in  ^hich  there  was  a  hu- 
man being,  although  the  person  con- 
victed was  the  only  person  in  the 
house  at  the  time  the  house  was  set 
on  fire.  So,  in  People  v.  Fanshawe 
(1893)  137  N.  Y.  68,  32  N.  E.  1102, 
it  was  held  that  the  defendant,  who 
set  fire  to  his  personal  effects  in  the 
nighttime  in  a  room  occupied  by  him 
in  a  house  in  which  there  were  at  the 
time  human  beings,  was  guilty  of  ar- 
son, although  he  had  no  intent  of  de- 
stroying the  building,  but  merely  in- 
tended to  destroy  his  personal  effects, 
which  were  insured,  for  the  purpose 
of  defrauding  the  insurance  company. 
Likewise,  in  Levy  v.  People  (1880)  80 
N.  Y.  327,  a  tenant  of  an  apartment 
in  an  apartment  house  was  held  to 
be  guilty  as  accessory  to  the  crime  of 
arson  in  the  first  degree,  in  that  he 
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procured  others  to  set  fire  in  his 
apartment. 

A  statute  prohibitinsr  the  burning 
.of  ''any"  dwelling  house  makes  crim'- 
inal  a  burning  by  the  occupant.  See 
State  V.  Dinagan  (1918)  —  N.  H.  — , 
104  Atl.  33,  set  out  supra,  I. 

It  has  been  held  that  a  tenant  who 
wilfully  set  fire  to  a  storeroom  occu- 
pied by  him  as  a  tenant,  which  ad- 
joined an  inhabited  dwelling  house, 
was  properly  convicted  of  arson. 
State  V.  Myer  (1914)  259  Mo.  806, 
168  S.  W.  717,  wherein  it  was  held 
that  the  ownership  of  the  building 
was  immaterial  and  need  not  be  al- 
leged in  the  information,  since  the 
gi&t  of  the  offense  consisted  in  the 
danger  to  the  person  occupying  the 
adjoining  building. 

It  has  been  held  that  the  burning 
of  a  house  by  a  tenant,  occupied  by 
him  as  lessee,  is  only  a  misdemeanor. 
State  V.  Graham  (1897)  121  N.  C.  623, 
28  S.  E.  409,  wherein  it  appeared  that 
the  defendant  was  charged  and  found 
guilty  of  burning  a  dwelling  house  oc- 
cupied by  him  as  lessee.  It  was  held 
that  he  was  guilty  of  a  misdemeanor 
within  the  meaning  of  a  statute  de- 
claring that  any  tenant  who  shall  in- 
jure any  tenant  house  of  his  landlord 
by  burning  or  in  any  other  manner 
shall  be  guilty  of  a  misdemeanor. 

Under  the  provision  of  the  Alabama 
Code  that  a  tenant  who  bums  the 
house  of  his  landlord  is  guilty  of  ar- 
son, it  was  held  in  Peinhardt  v.  State 
(1909)  161  Ala,  70,  49  So.  831,  that 
an  indictment  must  show  the  particu- 
lar circumstances  bringing  the  ac- 
cused within  the  provision,  and  that 
a  conviction  could  not  be  had  on  an 
indictment  merely  charging  the  burn- 
ing of  a  house  the  ownership  of  which 
was  laid  in  the  landlord,  without 
shewing  the  relationship  of  landlord 
and  tenant. 

In  each  of  the  following  cases  a 
tenant  was  convicted  of  a  criminal 
offense  for  burning  the  property  of 
his  landlord,  without  any  discussion 
of  his  relationship  to  the  owner: 

California. — People  v.  Shainwold 
(1876)  61  Gal.  468;  People  v.  Hand- 
ley  (1893)  100  Gal.  370,  34  Pac,  853; 


People  v.  Helwig  (1905)  146  Cal.  601, 
80  Pac.  1030. 

Iowa.— State  v.  Tennebom  (1894) 
92  Iowa,  551,  61  N.  W.  193. 

Massachusetts.  —  Com.  v.  Hudson 
(1867)  97  Mass.  565;  Gom.  v.  Smith 
(1890)  151  Mass.  491,  24  N.  E.  677. 

Ohio.— Allen  v.  State  (1859)  10  Ohio 
St.  288. 

OregpiL — State  v.  Watson  (1906) 
47  Or.  543,  85  Pac.  336. 

Texas.— Woolsey  v.  State  (1891)  30 
Tex.  App.  346,  17  S.  W.  546 ;  Gutgesell 
V.  State  (1898)  —  Tex.  Grim.  Rep.  — , 
43  S.  W.  1016. 

Washington. — State  v.  Mann  (1905) 
39  Wash.  144,  81  Pac.  561. 

England.  —  Rex  v.  Ball  (1824)  1 
Moody,  G.  G.  30;  Rex  v.  Wallis  (1832) 
1  Moody,  G.  G.  344. 

IV,  Burning    by    husband    we    wife    of 

owner. 

The  rule  at  common  law  was  well 
settled  that  where  a  husband  and  wife 
were  in  rightful  possession  and  joint- 
ly occupying  property  belonging  to 
one  of  them,  the  other  would  not  be 
guilty  of  arson  in  burning  the  prop- 
erty. This  was  because,  at  common 
law,  arson  was  an  offense  against  the 
possession  as  such,  and  not  against 
the  property,  and  also  for  the  reason 
that  the  husband  and  wife  were  re- 
garded as  one,  and  therefore  the  prop- 
erty occupied  by  them  could  not  be 
deemed  the  property  of  "another." 
Kopcyznski  v.  State  (1908)  137  Wis. 
858,  118  N.  W.  863,  16  Ann.  Gas.  865, 
wherein  it  was  said:  "It  has  been 
commonly  held  that  one  cannot,  with- 
out some  written  law  to  the  contrary, 
be  guilty  of  arson  by  burning  his  own 
dwelling  house.  Neither  can  the  wife 
or  husband,  because  of  their  legal 
identity  and  common  occupancy  of 
the  home,  be  guilty  of  arson  by  burn- 
ing their  habitation,  regardless  of  the 
one  in  whom  the  title  rests."  And  see, 
to  the  same  effect.  Rex  v.  March 
(1828)  1  Moody,  G.  G.  (Eng.)  182. 

But  statutes  have  been  enacted  in 
most  jurisdictions  abrogating  the  com- 
mon-law rule  as  to  the  community 
of  property  between  husband  and 
wife,  and  under  such  acts  it  is  held 
that- a  husband  or  wife  may  be  guilty 
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of  arson  in  burning  the  property  of 
the  other. 
Alabama.— Williams  v.  State  (1912) 

4  Ala.  App.  92,  58  So.  925,  certified 
questions  answered  in  (1912)  177  Ala. 
34,  58  So.  921,  Ann.  Cas.  1915A,  584. 

Indiaiia.--<]^arrett  v.  State  (1886) 
109  Ind.  527,  10  N.  E.  570;  Emig  v. 
Daum  (1890)  1  Ind.  App.  146,  27  N.  E. 
322.  See  Jordan  v.  State  (1895)  142 
Ind.  422,  41  N.  E.  817,  10  Am.  Crim. 
Rep.  31. 

Kansas-— State  v.  Shaw  (1909)  79 
Kan.  396,  21  L.R.A.(N.S.)  27,  181  Am. 
St.  Rep.  298,  100  Pac.  78; 

Minnesota.— State  v.  Roth  (1912) 
117  Minn.  404,  136  N.  W.  12. 

Ohio.  —  See  Hutchinson  v.  State 
(1906)  28  Ohio  C.  C.  595. 

Pennsylvania. — See  Com.  v.  Braun^ 
feldt  (1919)  72  Pa.  Super.  Ct.  25. 

Washington. — See  State  v.  Kephart 
(1910)  56  Wash.  561,  26  L.R.A.(N.S.) 
1123,  106  Pac.  165. 

Wisconsin.  -—  Compare  Kopcyznski 
V.  State,  supra. 

Thus,  in  Garrett  v.  State  (Ind.)  su- 
pra, it  appeared  that  the  accused  ma- 
liciously and  wilfully  set  fire  to  and 
burned  a  dwelling  house  occupied  by 
himself  and  his  wife,  the  title  to  which 
was  in  the  wife.  The  court  said: 
"Under  these  statutory  provisions,  de- 
claring that  the  property  of  a  married 
woman  'shall  be  and  remain  her  own 
separate  property,  and  under  her  own 
control,  the  same  as  if  she  were  un- 
married,' it  must  be  held,  we  think, 
as  we  now  hold,  that  the  dwelling 
house  of  Hannah  Garrett,  mentioned 
in  the  indictment,  though  occupied  by 
her  and  her  husband,  the  appellant, 
as  a  dwelling  or  residence,  was  the 
property  of  another  person  than  the 
appellant,  within  the  contemplation  of 
our  statute  defining  the  offense  of 
arson." 

So,  in  State  v.  Shaw  (Kan.)  supra, 
the  court  said:  "At  common  law  the 
crime  of  arson  was  defined  to  be  the 
'wilful  and  malicious  burning  of  the 
dwelling  house  of  another.'  The  crime 
charged  against  the  appellant,  and  of 
which  he  was  convicted,  is  defined  by 

5  55  of  the  Crimes  Act,  being  §  2046, 
Gen.  Stat.  1901,  which  reads:  *Every 
person  who  shall  wilfully  set  fire  to 


or  bum  in  the  nighttime,  any  house, 
building,  barn,  stable,  boat,  or  vessel 
of  another,  or  any  house  of  public 
worship,  college,  academy,  or  schooir 
house,  or  building  used  as  such,  or 
any  public  building  belonging  to  the 
United  States  or  this  state,  or  to  any 
county,  city,  town,  or  village,  not  the 
subject  of  arson  in  the  first  or  second 
degree,  shall,  on  conviction,  be  ad« 
judged  guilty  of  arson  in  the  third 
degree.'  It  is  insisted  that  the  words 
'of  another,'  as  used  in  the  statute, 
should  be  held  to  have  the  same  sig^ 
nification  that  has  been  given  to 
them  as  used  in  the  common-law  defi- 
nition of  the  crime  of  arson.  Numer- 
ous authorities  are  cited  to  support 
the  view  that,  as  husband  and  wife 
are  one,  they  cannot  be  properly  sepa- 
rated from  each  other  by  designating 
either  as  'another,'  and  therefore  that 
word  cannot  be  applied  to  either 
husband  or  wife,  where  one  burns  the 
house  of  the  other.  .  .  .  The  crime 
of  arson  is  fully  defined  by  statute, 
and  the  language  used  indicates  quite 
clearly  that  it  was  not  intended,  by 
the  enactment  of  this  statute,  merely 
to  adopt  the  common-law  definition 
of  that  offense.  The  two  differ  ma- 
terially. It  is  true  that  the  words, 
'the  house  of  another,'  are  used  in 
the  statute,  but  the  reason  given  for 
holding  that  the  wife  is  not  'another' 
as  distfnguished  from  the  husband 
has  very  little  force  in  this  state. 
.  .  .  The  policy  of  permitting  hus- 
band and  wife  to  own  property  and 
transact  business  independent  of  each 
other  has  been  expanded  by  legisla^ 
tion  until  the  property  rights  of  mar- 
ried people  are  as  separate  and  distinct 
from  each  other  as  if  they  were  un- 
married. They  transact  business  with 
each  other  as  freely  as  with  other 
people.  ...  In  view  of  this  con- 
dition of  the  law  in  this  state,  it« 
does  not  seem  reasonable  to  say  that 
a  house,  conveyed  by  a  husband  to 
his  wife,  is  not  owned  by  a  person 
other  than  the  husband." 

In  Williams  v.  State  (1912)  177 
Ala.  34,  58  So.  921,  Ann.  Cas.  1915A, 
584,  it  was  held  that  a  statute  provid- 
ing that  "any  person  who  wilfully 
sets  fire  to  or  burns  the  property  of 
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his  wife  or  her  husband  •  •  .  with- 
out the  express  consent  of  the  owner 
to  so  burn  such  property,  shall  be 
cruilty  of  arson  in  the  same  manner 
and  to  the  same  degree,  and  shall  be 
punished  in  the  same  manner  and  in 
the  same  degree,  as  if  the  relation 
of  husband  and  wife  .  .  .  did  not 
exist,"  did  not  create  a  new  offense, 
but  merely  took  away  a  defense  that 
was  available  before  the  enactment  of 
the  statute;  and  an  indictment  which 
charged  the  husband  with  arson  of 
the  pi-operty  of  the  wife  was  sufficient 
to  sustain  a  conviction  on  proof  that 
the  owner  of  the  property  burned  was 
in  fact  the  defendant's  wife,  although 
the  indictment  did  not  allege  the  re- 
lationship of  the  parties,  nor  that  the 
property  was  burned  without  the  ex- 
press consent  of  the  owner. 

But,  under  the  Wisconsin  statute, 
a  husband  living  with  his  wife  in  a 
dwelling  house  belonging  to  the  wife 
is  not  guilty  of  the  crime  of  arson  in 
burning  it.  Kopcyznski  v.  State 
(1S08)  137  Wis.  358,  118  N.  W.  863, 
16  Ann.  Cas.  865.  But  a  husband  may 
be  guilty  of  arson  in  burning  the 
home  of  his  wife,  with  whom  he  is 
not  living  and  from  which  he  has  been 
excluded  or  has  excluded  himself. 
Kopcyznski  v.  State  (Wia)  supra, 
wherein  the  court  said:  "A  married 
man  can  commit  the  crime  of  arson  by 
burning  the  home  of  his  wife,  with 
whom  he  is  not  living  and  from  which 
he  has  been  excluded,  or  excluded 
himself;  and  the  question  of  in  whom 
the  title  to  the  property  rests,  at 
least  unless  expressly  alleged,  is  im- 
material except  as  evidentiary,  with 
other  circumstances,  bearing  on  the 
question  of  dwelling  together  under 
the  same  roof  or  not,  at  the  time  of 
the  wrongful  act," 

In  Michigan  prior  to  1873  it  was 
held  that  a  wife  or  husband  could  not 
be  convicted  of  arson  for  burning  the 
property  of  the  other  spouse,  when 
they  were  cohabiting  as  husband  and 
wife  at  the  time;  but  the  decision  left 
open  the  question  whether  a  convic- 
tion could  be  had  for  such  an  act 
where  the  husband  and  wife  were  sep- 
arated. Snyder  v.  People  (1872)  26 
Mich.  106,  12  Am.  Rep.  802.    But  the 


Michigan  statute  relating  to  arson  was 
amended  in  1878,  and  the  statute  now 
provides  (Gen.  Stat.  chap.  401,  §  8) 
that  the  provisions  of  law  relating  to 
arson  shall  extend  to  a  married  man 
or  woman  who  shall  set  fire  to  prop- 
erty belonging  to  her  or  his  husband 
or  wife,  or  the  property  which  may 
be  occupied  by  such  husband  or  wife 
as  a  residence. 

Under  the  statute  of  Massachusetts 
relating  to  the  crime  of  arson,  a  con- 
viction of  a  man  for  the  burning  of 
the  property  of  a  woman  with  whom 
he  lived  and  cohabited  as  husband, 
although  there  was  in  fact  no  mar- 
riage, was  upheld  in  Com.  v.  Brooks 
(1895)  164  Mass.  897,  41  N.  E.  660. 

F.  Burning  to  defraud  ineurer, 

a.  At  common  law. 

As  a  result  of  the  common-law  doc- 
trine that  arson  was  an  offense  against 
the  possession  rather  than  the  prop- 
erty, an  owner  who  sets  fire  to  his 
house  while  occupying  the  same  is 
not,  under  the  common  law,  guilty 
of  arson,  although  it  is  burned  for 
the  purpose  of  defrauding  the  insurer, 
thereof.  See  the  following  cases 
from  jurisdictions  in  which  the  rule 
is  now  changed  by  statute:  Heard  v. 
State  (1886)  81  Ala.  55,  1  So.  640,  7 
Am.  Crim.  Rep.  74;  State  v.  Haynes 
(1876)  66  Me.  307,  22  Am.  Rep.  569; 
Com.  V.  Makely  (1881)  131  Mass.  421; 
Spalding's  Case  (1780)  2  East,  P,  C. 
(Eng.)  1025,  1  Leach,  C.  L.  218. 

In  State  v.  Sarvis  (1896)  45  S.  C. 
673,  32  L.R.A.  647,  55  Am.  St.  Rep. 
806,  24  S.  E.  53,  in  discussing  this 
question,  it  was  said:  "As  to  the 
allegations  in  the  first  count  of  the 
indictment  with  respect  to  the  so- 
called  interest'  of  the  Farmers'  Mu- 
tual Fire  Insurance  Association  in  the 
dwelling  house  alleged  to  have  been 
burned  by  the  defendant,  I  am  at  a 
loss  to  conceive  what  possible  effect 
it  could  possibly  have  upon  the  va- 
lidity of  this  count  of  the  indictment. 
After  alleging  that  the  defendant  did 
set  fire  to  a  certain  house,  to  wit,  *a 
dwelling  house  there  situate,  of  one 
John  D.  Sarvis,'  these  words  follow: 
*In  which  the  Farmers'  Mutual  Fire, 
Insurance  Association  then  and  there 
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had  an  interest;  to  wit,  a  policy  of 
insurance.'  This  certainly  does  not 
amount  to  an  allegation  that  the  build- 
ing which  was  burned  was  the  dwell' 
ing  house  or  habitation  of  the  insur^ 
ance  company;  for,  on  the  contrary, 
the  distinct  allegation  is  that  such 
building  was  the  dwelling  house  of 
the.  defendant.  And  the  further  al- 
legation that  the  insurance  company 
had  an  interest  therein  even  if  not 
contradicted  by  the  explanation  of 
such  interest,  would  amount  to  noth- 
ing; for,  even  if  the  insurance  com- 
pany did  have  an  interest  in  the  prop- 
erty (which  I  do  not  think  it  had), 
that  would  not  affect  the  question,  as 
it  was  held  in  Spalding's  Case  (1780) 
1  Leach,  C.  L.  (Eng.)  218,  extracted 
from  2  East,  P.  C.  1025,  that  a  mort- 
gagor in  possession,  burning  his  own 
house,  could  not  be  convicted  of  ar- 
son, either  at  common  law  or  under 
the  statute  (9  Geo.  I.  chap.  22),  which 
is  not  of  force  here.  Besides,  there 
is  no  allegation  in  the  first  count  of 
the  indictment  that  the  defendant 
burned  his  own  house  with  intfent  to 
defraud  the  insurance  company.  But, 
even  if  there  was  such  an  allegation 
•in  this  count,  I  do  not  see  how,  in  the 
absence  of  any  statute  upon  the  sub- 
ject, it  could  affect  the  present  in- 
quiry. In  England  there  is  a  statute 
making  it  felony,  without  benefit  of 
clergy,  for  a  person  to  burn  his  own 
house  with  intent  to  defraud  'his 
Majesty  or  any  of  his  Majesty's  sub- 
jects, or  any  body  corporate,'  and  the 
case  of  Rex  v.  Gillson  (1807)  2  Leach, 
C.  L.  (Eng.)  1007,  Russ.  &  R.  C.  C. 
138,  was  a  prosecution  under  that 
statute,  in  which  defendant  was 
charged  with  burning  his  own  house 
with  intent  to  defraud  an  insurance 
company.  Similar  statutes  have  been 
enacted  in  several  of  the  states  of 
this  Union;  but,  so  far  as  I  am  in- 
formed, we  have  no  such  statute  in 
this  state,  and,  in  the  absence  of  any 
such  statute,  I  am  unable  to  see  how 
the  fact  that  a  person  has  burned  his 
own  house  with  intent  to  defraud  an 
insurance  company  renders  him  liable 
to  an  indictment  for  arson  or  any 
other  felony.  The  fact  that  it  has 
been  found  necessary,  in  England  and 


several  of  the  states  of  this  Unioii. 
to  enact  special  statutes  to  cover  a 
case  of  this  kind,  affords  an  addition- 
al reason  for  the  correctness  of  my 
view." 

Instate  v.  Fish  (1859)  27  N.  J.  L 
323,  a  doubt  was  expressed  whether 
the  burning  of  a  building  for  the  pur- 
pose of  defrauding  an  insurance  com- 
pany would  not  be  punishable  at  com- 
mon law.  It  was  said:  "In  thus 
disposing  of  the  verdict,  I  am  not  to 
be  understood  as  admitting  that  the 
facts  found  by  the  jury  against  the 
defendant  are  unpunishable  under 
the  existing  law3  of  this  state. 
Through  his  deliberate  and  wicked 
acts,  as  established  by  the  verdict, 
an  insurance  company  was  defrauded 
out  of  over  $1,000  in  cash,  and  it  can- 
not be  that  the  common  law  is  im- 
potent for  the  punishment  of  such  a 
fraud,  if  charged  upon  the  offender 
in  an  indictment  properly  framed. 
Should  a  doubt  exist  upon  this  point 
the  action  of  the  legislature  should  at 
once  be  invoked  for  supplying  the 
defect  in  our  criminal  law." 

b.  Under  statute. 

1,  In  general. 

Statutes  enacted  in  many  jurisdic- 
tions have  greatly  broadened  the  scope 
of  the  crime  of  arson.  A  person  who 
burns  his  own  house  for  the  purpose 
of  getting  the  insurance  violates  a 
statute  making  it  a  crime  unlawfully 
and  maliciously  to.  set  fire  to  any 
house,  whether  the  same  is  in  the  pos- 
session of  the  offender  or  any  other 
person.  In  a  case  involving  such  a 
statute  the  court  said:  "I  think  the 
setting  fire  to  a  man's  own  house  must 
be  deemed  unlawful  within  the  mean- 
ing of  the  statute,  when  its  apparent- 
ly inevitable  consequences  must  be  in- 
jurious to  another,  and  the  prisoner 
knew  it.  This  section  of  the  statute 
must,  I  think,  be  construed  as  in- 
tended to  protect  the  property  of 
others  from  the  acts  of  an  offender 
against  its  provisions,  as  the  first 
section  is  designed  to  protect  life  by 
making  the  unlawful  and  malicious 
setting  fire  to  a  dwelling  house,  any 
person  being  therein,  a  capital  felony, 
and  the  protection  is  not  designed  for 
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the  house,  etc.,  or  for  the  life  of  the 
person  who  kindles  the  fire.  I  do  not 
imagine  a  capital  felony  would  be 
committed  by  a  man  who,  being  inside 
his  own  dwelling  house,  set  fire  to  it 
and  then  left  it.  We  must,  I  think, 
either  so  construe  our  statute,  or  hold 
that  under  no  possible  circumstances 
can  a  man  destroy  by  fire  any  house, 
etc.,  of  his  own,  without  committing 
felony;  or  that  he  may  burn  his  own 
house,  no  person  being  in  it,  without 
criminal  responsibility,  though  he 
thereby  inevitably  injures  or  destroys 
the  goods  of  others,  or  causes  them 
loss  or  damage.  I  think  that  if  any 
person  designedly  sets  fire  to  his  own 
dwelling,  knowing  that  the  result  will 
be  injurious  to  Uie  property  of  an- 
other (a  question  no  more  difficult  for 
a  jury  than  one  of  intent),  he  should 
be  held  to  have  done  the  act  unlaw- 
fully and  maliciously,  and  against 
our  statute.  His  act  would  a  for-* 
tiori  be  criminal  if  he  intended  to 
produce  the  injury  or  loss;  and  there- 
fore if  he  burned  his  house,  which  was 
insured,  and  claimed  and  received  the 
insurance  money,  he  would,  in  my 
view,  be  guilty."  Reg.  v.  Bryans 
(1862)  12  U.  C.  C.  P.  164. 

A  person  who  sets  fire  to  his  own 
house  for  the  purpose  of  defrauding 
an  insurance  company  may  likewise 
be  prosecuted  under  a  statute  provid- 
ing that  one  who  sets  fire  to  a  house 
in  his  or  another's  possession,  with 
intent  to  injure  or  defraud  any  per- 
son, shall  be  guilty  of  a  felony  (Reg. 
V.  Lyons  (1858)  8  Cox,  C.  C.  (Eng.) 
84,  5  Jur.  N.  S.  23,  28  L.  J.  Mag. 
Cas.  N.  S.  83,  7  Week.  Rep.  58) ; 
or  under  a  statute  providing  that 
"every  owner  or  tenant  of  any  build- 
ing who  shall  wilfully  bum  it, 
or  anything  therein,  with  intent  to 
defraud  another,''  shall  be  guilty 
of  a  crime  (State  v.  Byrne  (1877) 
45  Conn.  273) ;  or  under  a  statute 
providing  for  the  punishment  of 
any  person  who  shall  "maliciously, 
wilfully,  or  fraudulently,  and  with  in- 
tent to  injure  or  defraud  any  other 
person  or  persons  or  body  politic  or 
corporate,  bum  or  set  on  fire  with  in- 
tent to  bum,  or  attempt  to  set  on  fire 
or  burn,  any  house,"  etc.    Under  such 


a  statute  it  is  not  necessary  that  the 
house  should  belong  to  a  person  other 
than  the  accused.  United  States  v. 
McBride  (1889)  7  Mackey  (D.  C.)  371. 
A  later  statute  in  the  same  jurisdic- 
tion expressly  covers  cases  in  which 
an  owner  burns  his  property.  Posey 
V.  United  States  (1905)  26  App.  D.  C. 
802. 

Moreover,  express  statutes  have 
been  enacted  in  many  jurisdictions  re- 
garding the  wilful  and  malicious  burn- 
ing of  insured  property,  and  uno'er 
these  statutes  a  person  who  burns  his 
property  with  an  intent  to  defraud 
the  insurer  thereof  is  guilty  of  a 
criminal  offense.  See  the  following 
cases : 

United  States.  —  United  States  v. 
Amedy  (1826)  11  Wheat.  892,  6  L. 
ed.  502. 

Alabama*— Heard  v.  State  (1886) 
81  Ala.  55,  1  So.  640,  7  Am.  Crim.  Rep. 
74. 

California*  —  People  v.  Schwartz 

(1867)  82  Cal.  161;  People  v.  Trim 
(1870)  89  Cal.  75;  People  v.  Four- 
nier  (1897)  5  Cal.  Unrep.  620,  47  Pac. 
1014;  People  v.  Fong  Hong  (1898) 
120  Cal.  685,  53  Pac.  265;  People  v. 
Bishop  (1901)  134  Cal.  682,  66  Pac. 
976;  People  v.  White  (1912)  19  Cal. 
App.  555,  126  Pac.  505. 

Connecticut — State  v.  Byrne  (1877) 
45  Conn.  273. 

Florida,— Goff  v.  State  (1910)  60 
Fla.  13,  53  So.  327. 

Illinois.    —    McDonald    v.    People 

(1868)  47  111.  533;  Staaden  v.  People 
(1876)  82  111.  432,  25  Am.  Rep.  333; 
Mai  V.  People  (1906)  224  111.  414,  79 
N.  E.  633. 

Iowa. — State  v.  Vandewater  (1920) 
_  Iowa,  — ,  176  N.  W.  883. 

Kansas.— State  v.  Jessup  (1889)  42 
Kan.  422,  22  Pac.  627. 
'  Maine.— State  v.  McDonald   (1918) 
117  Me.  474,  104  Atl.  849. 

Massachusetts^ — Com.  v.  Goldstein 
(1873)  114  Mass.  272;  Com.  v.  An- 
drews (1891)  155  Mass.  68,  28  N.  E. 
1124;  Com.  v.  Asherowski  (1907)  196 
Mass.  342,  82  N.  E.  13. 

Michigan. — ^People  v.  Jones  (1871) 
24  Mich.  215;  Meister  v.  People  (1875) 
31  Mich.  99,  1  Am.  Crim.  Rep.  91. 

Missouri.— State  v.  Tucker   (1884) 
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84  Mo.  23;  State  v.  Steinkraus  (1912) 
244  Mo.  152,  148  N.  W.  877;  State  v. 
Ritter  (1921)  —  Mo.  — ,  231  S.  W.  606. 

New  Jersey. — State  v.  Brand  (1909) 
77  N.  J.  L.  486,  72  Atl,  131,  affirming 
(1908)  76  N.  J.  L.  267,  69  Atl.  1092; 
State  V.  Lentz  (1918)  92  N.  J.  L.  17, 
107  Atl.  791. 

New  York. — Case  v.  Buckley  (1836) 
15  Wend.  327;  People  v.  Henderson 
(1854)  1  Park.  Crim.  Rep.  560; 
Mackesey  v.  People  (1867)  6  Park. 
Crim.  Rep.  114;  People  v.  Fanshawe 
(1892)  65  Hun,  77,  19  N.  Y.  Supp.  865, 
affirmed  in  (1893)  137  N.  Y.  68,  82 
N.  E.  1102;  Dedieu  v.  People  (1860) 
22  N.  Y.  178;  People  v.  Butler  (1901) 
62  App.  Div.  508,  71  N.  Y.  Supp.  129 ; 
Carncross  v.  People  (1888)  1  N.  Y. 
Crim.  Rep.  518;  People  v.  Hooghkirk 
(1884)  19  N.  Y.  Week.  Dig.  322. 

Ohio.  —  Jones  v.  State  (1904)  70 
Ohio  St.  36,  70  N.  E.  952,  1  Ann.  Cas. 
618;  Evans  v.  State  (1873)  24  Ohio 
St.  458.  See  also  the  reported  case 
(Haas  v.  State,  ante,  1164). 

South  Dakota.  —  State  v.  Eorth 
(1917)   38  S.  D.  539.  162  N.  W.  144. 

Tennessee.— Roberts  v.  State  (1870) 
7  Coldw.  359;  State  v.  Pry  (1896)  98 
Tenn.  329,  39  S.  W.  231;  Norville  v. 
State  (1921)  —  Tenn.  — ,  230  S.  W. 
966. 

Texas.— Moore  v.  State  (1912)  66 
Tex.  Crim.  Rep.  169,  146  S.  W.  183; 
Arnold  v.  State  (1914)  74  Tex.  Crim. 
Rep.  269,  168  S.  W.  122. 

Vermont.— State  v.  Babcock  (1879) 
51  Vt  570.  See  also  State  v.  Gorham 
(1894)  67  Vt.  365,  31  Atl.  846,  10  Am, 
Crim.  Rep.  25. 

Wisconsin.  —  Frank  v.  Dunning 
(1875)  38  Wis.  270;  Parb  v.  State 
(1910)  US  Wis.  661,  128  N.  W.  65; 
Smith  V.  State  (1912)  149  Wis.  68,  134 
N.  W.  1123. 

England.— Reg.  v.  Lyons  (1858)  8 
Cox,  C.  C.  84,  5  Jur.  N.  S.  23,  28  L.  J. 
Mag.  Cas.  N.  S.  33,  7  Week.  Rep.  58. 

Canada. — Reg.  v.  Bryans  (1862)  12 
U.  C.  C.  P.  161. 

Under  such  statutes  the  fact  that 
the  property  was  insured  must  be  al- 
leged. Martin  v.  State  (1856)  ^9  Ala. 
30  (insured  against  fire) ;  People  v. 
Henderson  (1854)  1  Park.  Crim.  Rep. 
(X.  Y.)  560.    It  has  been  held  that  it 


is  unnecessary  to  allege  the  amount  of 
the  insurance,  the  company  in  which 
the  property  was  insured,  or  other 
facts  in  relation  to  the  insurance,  and 
that  it  is  necessary  to  allege  only  that 
at  the  time  the  house  was  burned  it 
was  insured.  Baker  v.  State  (1888) 
25  Tex.  App.  1,  8  Am.  St.  Rep.  427,  3 
S.  W.  23. 

The  fact  that  the  property  was  in- 
sured at  that  time  must  be  shown. 
People  V.  Butler  (1901)  62  App.  Div. 
508,  71  N.  Y.  Supp.  129.  This  may 
be  done  by  secondary  evidence  of  the 
contents  of  the  policy  after  proper 
notice  to  the  defendant  to  produce 
the  original.  Reg.  v.  Kitson  (1853) 
Dears.  C.  C.  (Eng.)  187,  6  Cox,  C.  C. 
159,  17  Jur.  422,  22  L.  J.  Mag.  Cas. 
N.  S.  118;  People  v.  Vasalo  (1898)  120 
Cal.  168,  52  Pac.  305;  Knights  v.  State 
(1899)  58  Neb.  225,  76  Arl  St.  Rep. 
78,  78  N.  W.  508.  Compare  Reg.  v. 
Kenny,  NewfoimdL  L.  Rep.  (1872)  416. 
.  Under  a  statute  providing  that  the 
value  of  the  insured  property  must 
be  $50,  it  is  not  material  what  the 
amount  of  insurance  is  (Elliott  v. 
State  (1881)  86  Ohio  St.  318) ;  or  how 
small  the  defendant's  interest  in  the 
building  may  be  (Jones  v.  State  (1904) 
70  Ohio  St.  36,  70  N.  E.  952,  1  Ann. 
Cas.  618). 

In  a  prosecution  under  a  statute 
relating  to  the  burning  of  property 
with  the  intent  to  defraud  an  insurer, 
the  trial  court  refused  to  instruct  the 
jury  that,  "unless  they  were  satisfied 
that  the  defendant  applied  the  fire 
directly  to  the  goods  described  in  the 
second  count  of  the  indictment,  they 
should  return  a  verdict  of  not  guilty* 
and  that  evidence  and  proof  that  the 
fire  was  set  to  the  building  (or  to 
property  other  than  that  described  in 
the  indictment)  so  described,  from 
which  it  was  conmiunicated  to  the 
property,  would  not  in  law  be  com- 
petent to  prove  the  second  count  of 
the  indictment."  On  appeal  it  was 
held  that  this  instruction  was  proper- 
ly refused,  the  court  saying:  'This 
count  of  the  indictment  is  under 
Pub.  Stat.  chap.  203,  §  7,  and  the  of- 
fense charged  was  a  wilful  burning 
of  insured  property,  with  intent  to  de- 
fraud the  insurer.    A  wilful  burning 
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of  property  may  as  well  be  accom- 
plished by  setting  fire  to  kindlings  or 
to  other  inflammable  materials,  in 
such  a  position  that  the  flames  will 
naturally  pass  to  the  property  in- 
tended to  be  burned,  as  by  applying 
the  fire  in  the  first  place  to  the  prop- 
erty itself  which  one  desires  to  burn. 
The  indictment,  which  follows  sub- 
stantially the  form  in  Com.  v.  Gold- 
stein (1873)  114  Mass.  272,  does  not 
allege  that  the  fire  was  first  applied  to 
the  goods  insured,  and  it  was  not  nec- 
essary either  to  allege  or  prove  that. 
It  was  enough  to  warrant  a  verdict 
of  guilty  if  the  defendant  applied  fire 
to  the  building,  or  anything  else,  with 
the  purpose  and  intent  thereby  to 
burn  the  goods  therein,  and  if  the 
goods  were  in  fact  by  the  defendant's 
act  so  burned  and  consumed,  with  the 
intent  to  defraud  which  was  charged 
in  the  indictment."    Com.  v.  Andrews 

(1891)  155  Mass.  68,  28  N.  £.  1124. 
The  fact  that  the  building  was  only 

partially  destroyed  is  not  a  defense. 
State  V.  Babcock  (1879)  61  Vt  570. 

Even  though  a  defendant  is  charged 
with  burning  three  buildings,  it  is 
sufficient  if  it  is  shown  that  he  burned 
one  of  them.  People  v.  Stewart  (1910) 
163  Mich,  1,  127  N.  W.  816. 

But  the  fact  that  a  single  lot  of 
goods  is  insured  in  two  different  com- 
panies does  not  authorize  the  defend- 
ant's conviction  of  more  than  one  of- 
fense, since  the  burning  is  a  single 
act.    Com.  V.  Groldstein  (Mass.)  supra. 

A  person  may  be  convicted  of  aid- 
ing the  owner  of  the  building  in  com- 
mitting the  offense,  though  in  such 
case  the  principal's  guilt  should  be 
alleged  and  proved.    Searles  v.  State 

(1892)  3  Ohio  C.  D.  478,  6  Ohio  C.  C. 
331.  In  order  to  convict  a  person 
as  accessory  before  the  fact  it  is  nec- 
essary to  prove  that  another  person 
burned  the  building  with  the  specific 
intent  to  injure  the  insurer  thereof. 
Com.  V.  Asherowski  (1907)  196  Mass. 
342,  82  N.  E.  13.  One  who  hires  an- 
other to  bum  an  insured  building  may 
be  convicted  of  an  attempt  to  burn, 
where  the  fire  is  extinguished  after 
being  started.  Mackesey  v.  People 
(1867)  6  Park,  Crim.  Rep.  (N.  Y.) 
114.     Under  a  statute  punishing  the 


wilful  burning  of  insured  property 
with  intent  to  ^defraud  an  insurer, 
and  the  wilful  causing  or  procur- 
ing of  the  same  to  be  burned  with 
the  intent  to  injure  the  insurer, 
it  has  been  held  that  a  person 
who  was  not  present  at  the  burn- 
ing and  who  has  been  indicted  under 
the  first  part  of  the  statute  could 
not  be  convicted  of  procuring  the 
burning.  Meister  v.  People  (1875) 
81  Mich.  99,  1  Am.  Crim.  Rep.  91. 
His  presence  may,  however,  be  shown 
by  circumstantial  evidence.  People 
V.  Mix  (1907)  149  Mich.  260,  112  N. 
W.  907,  12  Ann.  Cas.  398. 

2*  Nature  of  crime. 

Under  some  statutes  the  burning  of* 
property  to  injure  the  insurer  is  ar- 
son. State  V.  Fry  (1897)  98  Tenn. 
329,  39  S.  W.  231.  By  other  statutes 
it  is  declared  to  be  a  separate  and 
distinct  offense.  Heard  v.  State 
(1886)  81  Ala*  55,  1  So.  640,  7  Am. 
Crim.  Rep.  74.  But  notwithstanding 
the  fact  that  thie  penalties  are  not 
the  same,  counts  charging  the  two 
offenses  may  be  joined  in  one  indict- 
ment. Posey  V.  United  States  (1905) 
26  App.  D.  C.  302. 

Under  the  California  statutes  the 
difference  between  arson  and  the 
burning  of  property  with  the  intent 
to  defraud  the  insurer  has  been  said 
to  be  as  follows :  "The  main  purpose 
of  §  548  is  to  make  criminal  certain 
wrongful  and  malicious  acts  which  do 
not  constitute  arson.  Arson  can  only 
be  committed  on  a  'building;'  §  548 
does  not  mention  building,  and  the 
crimes  there  created  may  be  commit- 
ted upon  any  kind  of  ^property.'  Ar- 
son cannot  be  committed  on  a  build- 
ing by  one  who  exclusively  owns  and 
occupies  it,  notwithstanding  the  fact 
that  it  is  insured;  but  burning  his 
own  insured  building  would  be  a 
crime  under  §  548.  That  section 
makes  it  a  crime  to  either  burn  or 
'in  any  other  manner'  injure  'any 
property'  insured  against  damage  by 
fire  or  'by  any  other  casualty.'  Its 
purpose  is  to  prevent  the  'fraudulent 
destruction  of  property  insured.'  It 
does  not  deal  with  'arson,'  and  does 
not  undertake  to  change  the  character 
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of  that  crime.  Arson  is  the  same 
crime  that  it  was  before  §  548  was 
enacted.  Whether  a  party  might  com- 
mit guilty  acts  under  such  peculiar 
circumstances  as  would  subject  him 
to  prosecution  for  either  arson  or  the' 
crime  created  by  said  last-named  sec- 
tion of  the  Code  is  a  question  not  now 
calling  for  consideration."  People  v. 
FOng  Hong  (1898)  120  Cal.  685,  53 
Pac.  265.  But  an  information  charg- 
ing the  defendant  with  arson,  and  set- 
ting out  particular  facts  showing  the 
offense  of  burning  with  intent  to  de- 
fraud an  insurer,  is  sufficient  to 
charge  the  defendant  with  the  latter 
offense.  People  v.  Morley  (1908)  8 
CaL  App.  372,  97  Pac.  84. 

Under  the  Illinois  statutes  the 
burning  of  property  to  defraud  an 
insurer  has  been  declared  to  differ 
from  arson  in  the  following  particu- 
lars: "(1)  It  may  be  committed  on 
personal  property;  (2)  it  may  be  com- 
mitted upon  one's  own  property;  (3) 
it  must  be  committed  on  property 
which  at  the  time  is  insured  against 
loss  by  fire,  but  not  necessarily  un- 
der a  valid  policy;  (4)  it  must  be 
committed  with  the  specific  intent  to 
injure  the  insurer;  (5)  the  punish- 
ment is  imprisonment  in  the  peniten- 
tiary not  less  than  one  nor  more  than 
ten  years,  whereas  arson  is  punished, 
under  our  statute,  by  imprisonment  in 
the  penitentiary  not  less  than  one 
nor  more  than  twenty  years,"  Mai 
V.  People  (1906)  224  IlL  414,  79  N.  E. 
633.  It  has  been  held  in  that  state 
that  under  an  indictment  charging 
the  burning  of  property  with  the  in- 
tent to  defraud  an  insurer  the  defend- 
ant cannot  be  convicted  of  arson. 
Ibid.  Elgin  v.' People  (1907)  226  III. 
486,  80  N.  E.  1014;  People  v.  Darr 
(1912)  255  111.  456,  99  N.  E.  651. 

3.  Intent  to  defraud. 

Even  in  prosecutions  for  arson  the 
existence  of  insurance  on  the  prop- 
erty may  have  some  bearing  on  the 
question  of  motive.  But  under  the 
statutes  dealt  with  in  this  note,  the 
intent  to  defraud  an  insurer  is,  as  is 
held  in  the  reported  case,  an  essential 
element  of  the  crime.  McDonald  v. 
People  (1868)   47  111.  533.    However, 


if  the  defendant  intends  to  compel  the 
insurer  to  pay  money  to  others  his 
intent  to  injure  the  insurer  is  no  less 
real  than  if  he  himself  expects  to 
receive  the  money.  Com.  v.  Asherow- 
ski  (1907)  196  Masa  342,  83  N.  E.  13. 

According  to  some  decisions  the  in- 
tent to  injure  the  insurer  should  be 
averred  and  proved.  Staaden  v.  State 
(1876)  82  111.  482,  25  Am.  Rep.  333; 
Mai  V.  People  (1906)  224  IlL  414,  79 
N.  E.  633;  People  v.  Butler  (1901) 
62  App.  Div.  508,  71  N.  Y.  Supp.  129. 
It  has  been  said  that  doubtless  the  in- 
tent cannot  be  inferred  from  the  mere 
act  of  burning,  but  that  it  may  be 
found  from  all  the  facts  in  the  case. 
State  V.  Byrne  (1877)  45  ConiL  273. 
However,  another  court  has  said: 
"Having  shown  that  the  building  was 
the  property  of  the  defendant,  that 
he  burned  it,  and  that  at  such  time 
it  was  insured  against  loss  by  fire, 
the  jury  was  fully  justified  in  finding 
as  a  fact  that  the  defendant  burned 
the  building  with  intent  to  defraud 
the  insurer."  People  v.  Vasalo  (1898) 
120  CaL  168,  52  Pac.  305. 

The  same  court  said  in  an  earlier 
case :  "The  offense  as  defined  by  the 
statute  above  referred  to,  and  as 
charged  in  the  indictment,  consists 
of  burning  the  building  insured 
against  loss  or  damage  by  fire,  with 
intent  to  injure  or  defraud  the  insur- 
er. The  intent  to  defraud  the  in- 
surer of  such  building  is  quite  as  es- 
sential to  constitute  the  offense  under 
the  statute  as  the  intent  to  destroy 
the  insured  building  by  fire;  and  after 
evidence  tending  to  establish  that  ac- 
cused had  knowledge  of  the  fact  that 
the  burned  premises  were  insured^  evi- 
dence tending  to  show  that  he  pro- 
cured, or  sought  to  procure,  the  pay- 
ment of  the  value  of  the  destroyed 
insured  property  from  the  insurer, 
would  manifestly  be  most  pertinent 
to  establish  the  intent  to  injure  and 
defraud  such  insurer.  Acts  and  decla- 
rations of  the  accused  himself,  import- 
ing a  design  and  effort  to  collect  the 
amount  of  the  loss  upon  the  policy, 
it  is  conceded,  would  be  competent; 
but  it  is  contended  that  the  acts  and 
declarations  of  his  confederate  in  the 
alleged  offense,  implying  a  design  and 


ANNO.— ARSON— OWNERSHIP  OF  PROPERTY. 


1181 


purpose  to  collect  the  amoant  of  the 
loss  from  the  insurer,  are  incompe- 
tent, by  reason  of  such  acts  and  decla- 
rations having  occurred  after  the  of- 
fense of  burning  the  house  had  been 
consummated.  As  before  remarked, 
the  offense  with  which  defendant  was 
charged,  as  defined  by  the  statute, 
consists  of  burning  the  house  insured 
from  loss  or  destruction  by  fire,  with 
intent  to  injure  or  defraud  the  in- 
surer. The  criminal  Intent,  then,  un- 
der this  statute,  is  as  strongly  evi- 
denced by  an  effort  of  the  parties 
causing  the  destruction  of  the  house 
by  fire,  to  obtain  from  the  insurer 
the  value  of  the  destroyed  property, 
as  is  the  act  of  wilfully  applying  the 
torch  to  the  house.  After  evidence 
tending  to  establish  a  confederation 
or  conspiracy  to  commit  the  offense 
between  defendant  and  Mary  F.  Trim, 
sufiicient,  in  the  judgment  of  the 
court,  to  go  to  the  jury,  any  act  or 
declaration  of  either  confederate,  in 
furtherance  of  the  object  and  purpose 
of  the  confederation,  is  competent  evi- 
dence against  the  other.  ...  If, 
then,  the  defendant  and  Mary  F.  Trim 
conspired  together  to  commit  the  of- 
fense charged  in  the  Indictment,  the 
object  and  purpose  of  the  conspiracy 
was  to  bum  the  house  and  then  pro- 
cure payment  from  the  insurer  thereof 
for  the  loss  which  they  had  volunta- 
rily occasioned.  This  object  and  pur- 
pose would  not  be  fully  accomplished 
until  such  payment  had  been  actually 
made ;  hence,  under  the  rule  as  above 
stated,  the  acts  or  declarations  of 
Mary  F.  Trim,  evidencing  an  effort 
on  her  part  to  procure  payment  from 
the  insurer  of  the  amount  of  the  loss 
insured  against,  was  clearly  competent 
as  acts  and  declarations  of  a  co-con- 
spirator, in  furtherance  of  the  origi- 
nal object  and  purpose  of  the  conspir- 
acy.'' People  V.  Trim  (1870)  39  Cal. 
77. 

The  amount  of  insurance  as  com- 
pared with  the  value  of  the  property 
may,  it  seems,  be  considered.  People 
V.  White  (1912)  19  Cal.  App.  555,  126 
Pac.  605;  State  v.  Gebhart  (1912)  70 
W.  Va.  232,  73  S.lE.  964. 

It  has  been  held  that  it  need  not 
be  averred  specifically  that  the  de- 


fendant knew  that  the  goods  were 
insured.  Com.  v.  Goldstein  (1873) 
114  Masa  272.  The  fact  that  he  made 
a  claim  to  the  insurance  company  on 
the  day  after  the  fire  indicates  that 
when  he  set  his  building  on  fire  he 
must  have  known  that  it  was  insured. 
State  V.  Steinkraus  (1912)  244  Mo. 
152,  148  S.  W.  877.  The  statement 
in  State  v.  Greer  (1912)  243  Mo.  599, 
147  S.  W.  968,  Ann.  Cas.  1913C,  1163, 
that  the  accused  must  have  knowledge 
that  the  property  was  insured  would, 
as  far  as  evidence  thereof  is  con- 
cerned, seem  to  apply  only  to  cases 
where  the  property  in  question  be- 
longs to  someone  else.  In  such  a 
case  it  has  been  held  that  the  court 
should  instruct  the  jury  that  there 
must  be  some  evidence  to  show  that 
the  defendant  knew  that  the  building 
was  insured  at  the  time  it  was  burned. 
Moore  v.  State  (1912)  66  Tex.  Crim. 
Rep.  169,  146  S.  W.  183.  But  even 
in  such  cases  the  defendant's  knowl- 
edge may  be  inferred  from  circum- 
stantial evidence,  Martin  v.  State 
(1856)  28  Ala,  71;  Com.  v.  Asherow- 
ski  (1907)  196  Mass.  342,  82  N.  E.  13. 
Thus  it  has  been  said:  'It  is  ad- 
mitted that  there  was  competent 
proof  from  which  the  jury  were  at 
liberty  to  find  them  guilty  of  the 
burning.  There  was  no  evidence 
showing  any  knowledge  of  the  in- 
sui:ance  directly.  But  whether  knowl- 
edge of  a  fact  exists  is  open  to  proof 
by  circumstances,  like  any  other  mat- 
ter. If  the  fact  is  shown  to  exist, 
under  circumstances  likely  to  make  it 
known,  and  persons  act  as  they  might 
be  expected  to  act  if  they  knew  it, 
we  are  not  prepared  to  hold  that  in- 
ferences of  notice  may  not  be  drawn. 
If,  for  example,  it  were  shown  that 
property  is  insured  where  a  family 
dwell,  with  store  and  dwelling  united, 
and  it  was  also  shown  that  the 
property  is  intentionally  burned,  it 
must  be  assumed  it  was  not  burned 
without  some  purpose.  A  jury  might 
properly  infer  that  a  wife  would  not 
destroy  her  own  or  her  husband's 
property  unless  by  his  command,  or 
with  a  design  to  injure  him  or  some- 
one else."  Meister  v.  People  (1875) 
31  Mich.  110,  1  Am.  Crim.  Rep.  91. 
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4.  Validity  of  insurance. 

The  enforceability  of  the  insurance 
contract  is  not  an  el,ement  of  the  of- 
fense. The  guilt  or  innocence  of  the 
accused  does  not  depend  on  the  valid- 
ity of  the  policy.  People  v.  Hughes 
(1865)  29  Cal.  257;  State  v.  Tucker 
(1884)  84  Mo.  23.  It  is  sufficient  if 
the  accused  believed  that  the  policy 
was  enTorceable.  State  v.  Byrne 
(1877)  45  Ccmn.  273;  State  v.  Stein- 
kraus  (1912)  244  Mo.  152,  148  S.  W. 
877;  Norville  v.  State  (1921)  —  Tenn. 
— ,  230  S.  W.  966;  Parb  v.  State  (1910) 
143  Wis.  561,  128  N.  W.  65;  Smith  v. 
State  (1912)  149  Wis.  63,  134  N.  W. 
1123.  On  this  point  it  has  been  said : 
"The  intention  is  a  controlling  element 
in.  the  crime,  and  the  legislature,  un- 
der this  branch  of  the  statute,  has 
said  that  if  the  burning  is  done  or 
attempted  to  be  done,  with  intent  to 
defraud  an  insurance  company,  the 
crime  is  complete.  Not  that  he  or 
someone  else  must  hold  a  legal  and 
binding  policy  upon  which  the  com- 
pany would  suffer  loss  if  the  property 
was  consumed.  Under  the  act,  the 
crime  is  complete  if  fire  is  set  to  the 
property,  with  the  intent  of  defraud* 
ing  the  company,  although  the  ac- 
cused may  be  mistaken  as  to  the  lia- 
bility of  the  company,  and  as  to  the 
effect  his  act  may  produce  upon  the 
rights  or  interests  of  the  company. 
The  law  looks  to  the  intention  with 
which  he  acts,  and  not  to  whether  he 
is  well  informed  of  the  legal  conse- 
quences that  may  attach  to  the  com- 
pany. It  has  not  said  the  crime  shall 
only  be  complete  where  the  insurance 
company  would  be  defrauded  by  the 
act,  but  it  does  say,  if  the  act  is  per- 
formed with  the  intent  to  produce  that 
result,  the  crime  shall  then  be  com- 
plete. It  cannot  matter,  under  this 
enactment,  whether  the  company 
would  be  defrauded  or  not,  if  the  act 
was  committed  with  the  intention  of 
producing  that  result.  It  then  follows 
that  the  crime  may  be  complete  al- 
though the  policy  held  by  the  accused 
may  be  invalid,  if  he  believed  that  it 
was  legal  and  binding.  The  indict- 
ment does  not  contain,  nor  need  it 
have  contained,  an  averment  that  the 
accused  held  a  valid  policy,  or  any 


policy,  but  a  simple  averment  that 
the  act  was  done  with  the  intent 
to  defraud  the  company,  and  that 
is  sustained  by  any  testimony  which 
proves  the  act  was  done  with  that 
intent.  The  policy  was  not  intro- 
duced in  evidence  to  prove  that 
accused  held  a  binding  policy,  but 
to  show  the  intent  with  which 
the  house  was  burned.  The  jury 
were  warranted  in  the  conclusion 
that  accused  believed  that  it  was 
in  all  respects  legal  and  binding, 
from  the  fact  that  he  received  it  as 
such.  He  would  most  probably  have 
refused  to  receive  it  had  he  known 
that  the  person  whose  name  was 
signed  to  it  as  president  had  been 
dead  for  months,  or  had  he  supposed 
the  agent  had  no  authority  to  issue 
the  policy.  But  if  he  believed  it  to 
be  valid,  and  burned  the  house  with 
the  belief  that  he  could  obtain  the  in- 
surance money,  then  he  was  as  guilty, 
under  the  statute,  as  though  it  was, 
in  all  respects,  legal  and  binding. 
That  he  may  have  been  mistaken  did 
not  render  him  less  criminal,  as  the 
gist  of  the  crime  is  the  burning  the 
house  with  the  intention  of  defraud- 
ing the  company.''  McDonald  v. 
People  (1868)  47  111.  536.  In  a  later 
case  it  was  said:  ''If  appellants  by 
their  contention  that  it  was  not 
shown  that  the  burned  property  was 
insured  against  loss  or  damage  by 
fire  intend  to  urge  that  neither  of  the 
defendants  could  have  recovered  on 
the  policy,  the  answer  to  this  is  that 
the  belief  of  defendants  that  it  was 
binding  was  clearly  established  and 
their  intent  to  defraud  fully  proven. 
The  crime  may  be  complete  though 
the  policy  may  be  invalid,  if  defend- 
ants believed  it  to  be  valid  and  com- 
mitted the  act  with  the  intent  to  col- 
lect on  the  policy.  The  policy  was  not 
introduced  in  evidence  to  prove  that 
accused  held  a  binding  policy,  but  to 
show  the  intent  with  which  the  house 
was  burned.  McDonald  v.  People 
(111.)  supra.  If  the  inability  of  the 
defendant  to  recover  on  the  policy 
could  be  made  an  effective  defense 
to  a  criminal  prosecution,  this  would 
be  available  to  every  policyholder 
who  burns  up  his  property  to  secure 
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the  amount  of  the  policy  of  insurance 
thereon.  The  fact  of  setting  fire  to 
the  insured  property  of  the  policy- 
holder invalidates  all  fire  insurance 
policies,  and  would  prevent  a  recovery 
in  every  case,  if  this  were  the  rule. 
The  policyholder  would  then  only 
have  to  prove  the  act  which  consti- 
tutes his  guilt  in  order  to  escape 
punishment.  In  the  case  at  bar,  the 
successive  steps  of  sale,  demand  of 
possession  by  Sanderson,  burning  of 
the  property,  and  attempt  to  collect 
the  insurance,  all  tend  to  establish 
the  intent  to  realize  by  these  acts. 
The  failure  of  defendant  Morley  to 
assign  the  policy  and  the  inability 
of  Sanderson  to  collect  in  his  own 
name  become  immaterial.  A  valid 
policy  was  issued,  and  defendants  be- 
lieved it  continued  to  be  a  valid  obli- 
gation of  the  company  when  the  goods 
were  destroyed.  The  effect  of  the  law 
or  the  terms  of  the  policy  to  render 
the  policy  invalid  by  reason  of  the 
acts  of  the  defendants  cannot  shield 
them  from  punishment  for  the  crime. 
The  questions  of  what  persons  are. 
prejudiced  or  what  persons  are  bene- 
fited by  the  commission  of  a  crime 
of  this  character  are  merely  collateral 
ones.  The  guilt  of  the  accused  does 
not  depend  upon  the  legal  obligations 
arising  out  of  the  policy."  People 
V.  Morley  (1908)  8  CaL  App.  375,  97 
Pac,  84. 

However,  there  are  some  cases  to 
the  effect  that  valid  insurance  is  es- 
sential. Meister  v.  People  (1875)  81 
Mich.  99,  1  Am.  Crim.  Rep.  91;  State 
v.  Tuttgerding  (1880)  8  Ohio  Dec. 
Reprint,  74.  See  also  Rex  v.  Gillson 
(1807)  2  Leach,  C.  L.  (Eng.)  1007, 
Russ.  &  R.  G.  G.  138. 

But,  under  either  view,  it  is  not  ma- 
terial   whether   the    insurance    com- 


pany has  filed  a  certified  copy  of  its 
charter  as  required  by  law  (Johns  v. 
People  (1872)  25  Mich.  499) ;  or,  in 
case  it  is  a  foreign  corporation,  wheth- 
er it  has  complied  with  the  domestic 
statutes  relating  to  the  doing  of  busi- 
ness in  the  state  by  foreign  insurance 
companies  (People  v.  Hughes  (1865) 
29  CaL  257;  State  v.  Byrne  (1877)  45 
Conn.  273;  Johnson  v.  State  (1879) 
65  Ind.  204;  State  v.  Tucker  (1884)  84 
Mo.  23;  Parb  v.  State  (1910)  143  Wis. 
561,  128  N.  W.  65;  Smith  v.  State 
(1912)  149  Wis.  63,  184  N.  W.  1123). 
At  least,  it  is  not  necessary  to  allege 
such  compliance.  Com.  v.  Goldstein 
(1873)  114  Mass.  272;  People  v.  Jones 
(1871)  24  Mich«  215.  Moreover,  it 
is  sufiicient  if  it  appears  that  the 
company  is  a  de  facto  corporation. 
People  V.  Hughes  (1865)  29  Cal.  257; 
People  V.  Schwartz  (1867)  32  Cal.  161 ; 
Johnson  v.  State  (1879)  65  Ind.  204. 
A  statement  in  the  policy  that  the  in- 
surance company  is  incorporated  is 
sufficient  .to  establish  the  de  facto 
character  of  the  corporation.  People 
V.  Morley  (1908)  8  Cal.  App.  372,  97 
Pac.  84.  The  fact  that  the  accused 
transacted  business  with  the  company 
as  a  corporation  is  itself  prima  facie 
proof  of  the  corporate  existence. 
State  V.  Byrne  (1877)  45  Conn.  273, 
following  United  States  v.  Amedy 
(1826)  11  Wheat.  (U.  S.)  392,  6  L. 
ed.  502. 

It  has  even  been  said  that  it  is  not 
material  whether  the  company  named 
is  a  corporation  (Evans  v.  State,  24 
Ohio  St.  458),  and  that  it  is  not  neces- 
sary to  allege  or  prove  that  fact 
(State  V.  Steinkraus  (1912)  244  Mo. 
152,  148  S.  W.  877).  Compare  Reg.  v. 
Allison  (1843)  1  Cox,  C.  C.  (Eng.)  24; 
Staaden  v.  People  (1876)  82  111.  432, 
25  Am.  Rep.  333.  L.  W.  B. 


LOUISE  ODELL  RICHARDS,  Respt., 
STANDARD  ACCIDENT  INSURANCE  COMPANY,  Appt 

Utah  Supreme  Court -^  September  24,  102 1. 

(_  Utah,  — ,  200  Pac.  1017.) 

Insurance  —  accident  —  sunstroke  as  bodily  injury. 

1.  Sunstroke  is  within  the  provision  of  a  policy  insuring  against  bodily 
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injuries  effected  exclusively  and  independently  of  all  other  causes  through 
accidental  means. 

{See  note  an  this  qiiestion  beginning  an  page  1197.] 


—  construction    of    policy  —  popular 
meaning  of  terms. 

2.  The  terms  used  in  an  accident 
insurance  policy  should  be  under- 
stood in  their  plain,  ordinary,  and 
popular  sense  rather  than  in  a  phil- 
osophical or  scientific  sense. 

[See  14  R.  C.  L.  93L] 

•^liberal  construction  in  favor  of  in- 
sured. 

8.  Insurance  policies  should  be  con- 
strued liberally  in  favor  of  the  in- 
sured so  as  to  promote,  and  not  defeat, 
the  purpose  of  the  insurance. 

[See  14  R.  C.  L.  926.] 

—  sunstroke  as  accidental  means. 

4.  Sunstroke  is  an  accidental  means 
of  death  within  the  meaning  of  a 
policy  insuring  against  bodily  injury 
effected  through  accidental  means. 

[See  14  R.  C.  L.  1248,  1249.] 

—  when  voluntary  act  accidental. 

5.  Where  death  or  injury  is  not  the 
natural  or  probable  result  of  a  volun- 
tary and  intentional  act  by  the  in- 
sured, or  something  unforeseen  .or  un- 
expected or  unusual  occurs  in  the  act 
which  produces  injury,  the  injury  is 
the  result  of  accidental  means  within 
the  meaning  of  an  accident  insurance 
policy,  although  it  follows  such  volun- 
tary and  intentional  act. 

[See  14  R.  C.  L.  1239 ;  see  notes  in  7 
AX.R.  1131;  14  A.L.R.  788.] 

—  facts  showing  accidental  injury. 

6.  Death  from  sunstroke  when  go- 
ing into  the  desert  in  a  high  tempera- 
ture to  inspect  a  mine  is  from  acci- 
dental means  within  the  meaning 
of  an  *  accident  insurance  policy, 
where  the  insured  was  not  met  with 
horses  as  he  expected  to  be  and  was 
compelled  to  make  the  journey  on 
foot,  and,  by  misinformation  about 
the  distance,  did  not  take  water 
enough  to  supply  him  for  the  trip 
actually  necessary,  although  he  had 
enough  for  the  represented  distance. 


which  would  have  prevented  the  in- 
jury had  it  not  become  exhausted. 

•—voluntary  exposure  to  danger. 

7.  The  holder  of  ah  accident  insur* 
ance  policy  who  dies  from  sunstroke 
when  traveling  in  the  desert  to  in- 
spect a  mine  cannot  be  said  to  have 
brought  the  injury  on  himself  so  as 
to  defeat  a  recovery  on  the  policy  be- 
cause he  voluntarily  exposed  himself 
to  the  intense  heat,  where  his  physical 
condition  and  supply  of  water  were 
such  that  he  had  no  reason  to  antici- 
pate danger  from  the  undertaking. 

[See  14  R.  G.  L.  1256,  1257;  see  also 
notes  in  7  A.L.R.  1131;  14  A.LR. 
788.] 

—  duty   to   abandon   undertaking  to 
save  insurance. 

8.  One  following  his  usual  vocation 
of  mine  engineer  is  not  bound  to 
abandon  his  visit  to  a  desert  to  in-, 
spect  a  mine,  in  order  to  avoid  forfeit- 
ing his  accident  insurance  poUcy,  if,  ' 
upon  reaching  the  point  where  the 
mine  was  stated  to  be  located  and  to 
reach  which  the  expedition  was  out- 
fitted, the  distance  proves  to  have 
been  misrepresented,  so  that  a  longer 
journey  is  necessary,  if  he  is  assured 
that  it  is  only  a  little  further. 

—  effect  of  negligence. 

9.  Mere  negligence  of  assured  will 
not  defeat  liability  on  a  policy  insur- 
ing against  bodily  injury  caused  by 
accidental  means. 

[See  14  R.  C.  L.  1256.] 

—  effect    of    voluntary    exposure  to 
danger. 

10.  Voluntary  exposure  to  danger 
by  the  holder  of  an  accident  insur- 
ance policy  will  not  defeat  recovery 
for  an  injury  caused  by  accidental 
means,  where  such  exposure  is  not j^ 
exception  in  the  policy,  and  insured 
has  no  intention  of  producing  the  in- 
jury received. 

[See  14  R.  G.  L.  1266.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Bramel,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an  accident  insuraQoe  poliflr- 
Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 


RICHARDS  V.  STANDARD  ACCL  INS.  CO. 

( —  Utah,  — ,  too  Pqc.  ion.) 


1185 


.    Mr.  M.  E.  Wilson  for  appellant. 

Messrs.  Dey,  Hoppaagh,  &  Mark, 
for  respondent: 

Persons  protected  by  accident  in- 
surance may  incur,  consciously,  haz- 
ards in  following  their  vocations 
which  may  result  in  injury  or  death, 
without  forfeiting  the  insurance,  un- 
less the  policy  expressly  excepts  such 
iiazards. 

Interstate  Business  Men's  Acci. 
Asso.  V.  Lester,  168  C.  C.  A.  309,  257 
Fed.  225;  State  L.  Ins.  Co.  v.  Allison, 
14  A.L.R.  412,  —  C.  C.  A.  — ,  269  Fed. 
93;  Rowe  v.  United  Travelers  of 
America,  186  Iowa,  454,  4  A.L.R.  1235, 
172  N.  W.  454;  Travelers'  Ins.  Co.  v. 
Randolph,  24  C.  C.  A.  305,  47  U.  S. 
App.  260,  78  Fed.  754;  Freeman  v. 
Mercantile  Mut.  Acci.  Asso.  156  Mass. 
351,  17  L.R.A.  753,  30  N.  E.  1013; 
Western  Commercial  Travelers'  Asso. 
v.  Smith,  40  L.R.A.  653,  29  C.  C.  A. 
223,  56  U.  S.  App.  393,  85  Fed.  401; 
Horton  v.  Travelers'  Ins.  Co.  —  Cal. 
App.  — ,  187  Pac.  1070;  McGlinchey 
V.  Fidelity  &  C.  Co.  80  Me.  251,  6  Am. 
St.  Rep.  190,  14  Atl.  13;  Delaney  v. 
Modern  Acci.  Club,  121  Iowa,  528,  63 
L.R.A.  603,  97  N.  W.  91;  Continental 
Casualty  Co.  v.  Clark,  —  Okla.  — , 
L.R.A.1918F,  1007,  173  Pac.  453; 
United  States  Mut.  Acci.  Asso.  v. 
Barry,  131  U.  S.  100,  33  L.  ed.  60,  9 
Sup.  Ct.  Rep.  755;  Lickleider  v.  Iowa 
State  Traveling  Men's  Asso.  184  Iowa, 
423,  3  A,L.R.  1295,  166  N.  W.  863,  168 
N.  W.  884 ;  Hastings  v.  Travelers'  Ins. 
Co.  190  Fed.  258;  Rustin  v.  Standard 
Life  &  Acci.  Ins.  Co.  58  Neb.  792,  46 
1,.R.A.  253,  76  Am.  St.  Rep.  136,  79  N. 
W.  712;  Atlanta  Acci.  Asso.  v.  Alex- 
ander, 104  Ga.  709,  42  L.R.A.  189,  80 
S.  E.  939,  4  Am.  Neg.  Rep.  616. 

The  risks  or  hazards  here  insured 
against  are  classified  in  the  policy  by 
general  description  only — "bodily  in- 
juries." 

Young  v.  Railway  Mail  Asso.  126 
Mo.  App.  325,  103  S.  W.  557;  Columbia 
Paper  Stock  Co.  v.  Fidelity  &  C.  Co. 
104  Mo.  App.  157,  78  S.  W.  325;  Lewis 
V.  Ocean  Acci.  &  Guarantee  Corp.  224 
N.  Y.  20,  7  A.L.R.  1129,  120  N.  E.  56; 
Herdic  v.  Maryland  Casualty  Co.  146 
Fed.  396;  Bryant  v.  Continental  Cas- 
ualty Co.  107  Tex.  585,  L.R.A.1916E, 
^45,  182  S.  W.  673,  Ann.  Cas.  1918A, 
517;  Higgins  v.  Midland  Casualty  Co. 
281  111.  431,  118  N.  E.  11;  Gallagher  v. 
Fidelity  &  C.  Co.  163  App.  Div.  556, 
148  N.  Y.  Supp.  1016,  affirmed  in  221 
N.  Y.  664,  117  N.  E.  1067;  Continental 
Casualty  Co.  v.  Clark,  —  Okla.  — , 
17  A.L.R.— 75. 


L.R.A.1918F,  1007,  173  Pac.  452 ;  Rail- 
way Official  &  Employers'  Acci.  Asso. 
v.  Johnson,  109  Ky.  261,  52  L.R.A.  401, 
95  Am.  St.  Rep.  370,  58  S.  W.  694;  Con- 
tinental Casualty  Co.  v.  Johnson,  74 
Kan.  129,  6  L.R.A.(N.S.)  609,  118  Am. 
St.  Rep.  308,  85  Pac.  545,  10  Ann.  Cas. 
851;  Burt  v.  Stringfellow,  45  Utah, 
207,  143  Pac.  234 ;  Boley  v.  Butterfield, 
—  Utah,  — ,  .194  Pac.  128 ;  MoKeesport 
Mach.  Co.  v.  Ben  Franklin  Ins.  Co.  173 
Pa.  53,  34  Atl.  16;  Messenger  v.  Ger- 
man American  Ins.  Co.  47  Colo.  448, 
107  Pac.  643 ;  Tillitt  v.  Mann,  43  C.  C. 
A.  617,  104  Fed.  421 ;  Mather  v.  Lon- 
don Guarantee  &  Acci.  Co.  125  Minn. 
186,  145  N.  W.  963;  McGlinchey  v. 
Fidelity  &  C.  Co.  80  Me.  251,  6  Am.  St. 
Rep.  190,  14  Atl.  13. 

Death  by  sunstroke  is  effected  by 
''accidental  means,"  notwithstanding 
the  exposure  was  voluntary,  and  not 
in  consequence  of  any  preceding  acci- 
dental cause  producing  the  exposure. 

Bryant  v.  Continental  Casualty  Co. 
107  Tex.  591,  L.R.A.1916E,  945,  182  S. 
W.  673,  Ann.  Cas.  1918A,  517,  revers- 
ing —  Tex.  Civ.  App.  — ,  145  S.  W. 
636;  Higgins  v.  Midland  Casualty  Co. 
281  111.  431, 118  N.  E.  11 ;  Pack  v.  Pru- 
dential Casualty  Co.  170  Ky.  47,  L.R.A. 
1916E,  955,  185  S.  W.  496;  Gallagher 
V.  Fidelity  &  C.  Co.  221  N.  Y.  664,  117 
N.  E.  1067,  affirming  163  App.  Div. 
556,  148  N.  Y.  Supp.  1016;  Elsey  v. 
Fidelity  &  C.  Co.  187  Ind.  447,  L.R.A. 
1918F,  646,  120  N.  E.  42;  Continental 
Casualty  Co.  v.  Clark,  —  Okla.  — , 
L.R.A.1918F,  1007,  173  Pac.  458 ;  May, 
Ins.  2d  ed.  175 ;  Healey  v.  Mutual  Acci. 
Asso.  133  111.  556,  9  L.R.A.  371,  23  Am. 
St.  Rep.  637,  25  N.  E.  52. 

Weber,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  sued  defendant,  an  in- 
surance company,  on  an  accident 
insurance  policy  in  which  she  was 
named  as  beneficiary.  Defendant 
appeals  from  the  judgment  entered 
upon  the  jury's  verdict  for  $15,000 
and  interest. 

It  is  charg:ed  in  the  complaint, 
and  admitted  in  the  answer,  that  on 
September  17,  1915,  an  insurance 
policy  was  issued  by  defendant  to 
Joseph  Heber  Richards,  w^hereby  it 
contracted  to  insure  him  in  the  sum 
of  $15,000  against  "loss  resulting 
from  bodily  injuries  effected  direct- 
ly, exclusively,  and  independently  of 
all  other  causes,  through  accidental 
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means  except  when  intentionally 
self-inflicted  while  sane  or  insane;" 
that  on  June  18,  1917,  in  the  state 
of  Arizona,  said  Richards  died  as  a 
result  of  sunstroke  then  and  there 
suffered  by  him;  that  on  said  day, 
and  while  the  policy  was  in  force, 
he  visited  a  mining  prospect  in 
Arizona,  and  while  returning  was 
overcome  by  heat  with  fatal  result ; 
that  plaintiff  was  the  wife  of  said 
Richards  at  the  time  of  his  death 
and  is  the  beneficiary  named  in  the 
policy.  The  details  of  the  trip  and 
the  facts  claimed  to  constitute  "ac- 
cidental means"  resulting  in  the 
sunstroke  were  set  forth  in  an 
amendment  to  the  amended  com- 
plaint substantially  as  they  appear 
in  the  evidence,  the  substance  of 
which  will  be  hereinafter  stated. 

The  answ^er  admits  that  Richards 
died  on  the  desert  from  the  effects 
of  sunstroke,  but  alleges  that  the 
effect  of  said  sunstroke  did  not 
constitute  "bodily  injuries  effected 
directly,  exclusively,  and  independ- 
ently of  all  other  causes,  through 
accidental  means,"  and  alleges  that 
the  death  of  the  insured  was  not  the 
result  of  an  accident,  and  that  by 
defendant's  policy  of  insurance  it 
particularly  specified  and  contract- 
ed that  there  was  no  liability  on  its 
part  to  pay  any  sum  whatever  on 
account  of  death  by  disease;  that 
sunstroke  was  and  is  a  disease  and 
specifically  excepted  from  the  con- 
tract of  insurance;  that  in  that 
locality  and  climate  there  was  noth- 
ing unusual  in  the  character  of  the 
weather  for  that  season  of  the  year, 
and  that  the  said  Richards,  of  his 
own  volition,  and  with  knowledge  of 
the  climate  and  heat,  and  knowing 
that  he  had  to  pass  over  a  desert 
country  without  water  or  shade  on 
the  road,  and  under  a  burning  sum- 
mer sun,  undertook  to  walk  to  the 
mining  prospect,  a  distance  of  about 
16  miles,  in  his  usual  and  ordinary 
way,  and  that  in  all  the  premises 
Richards  did  what  he  intended  to 
do,  and  not  otherwise,  and  that  his 
death  was  the  natural  result  of  his 
own  acts. 

The  undisputed  evidence,  in  sub- 


stance, is:  Joseph  Heber  Richards 
was  a  mining  engineer  and  mine 
promoter.  On  the  16th  day  of  June, 
1917,  he  and  Bert  Vincent,  with 
whom  he  was  associated,  left  Salt 
Lake  City  and  next  day  arrived  at 
Las  Vegas,  Nevada,  where  pursuant 
to  appointment  previously  made 
they  met  D.  F.  Watson  and  M.  E  * 
Wheeler.  These  four  men  procured 
an  automobile  and  drove  from  Las 
Vegas  to  the  Colorado  river,  a  dis- 
tance of  about  32  miles,  for  the  pur- 
pose of  examining  a  certain  alleged 
valuable  deposit  of  manganese 
claimed  to  have  been  discovered  by 
Watson,  the  claim  being  in  Arizona 
on  the  other  side  of  the  river,  and, 
as  Watson  represented,  6  miles 
from  the  Arizona  bank  of  the  river. 
Arriving  at  the  river  on  June  17, 
1917,  the  parties  constructed  a  boat 
and  crossed  the  river  into  Arizona. 
Watson,  the  prospector,  had  told  his 
companions  that  he  had  two  horses 
in  Arizona  which  would  come  to  the 
river  at  night  for  water,  and  they 
could  be  caught,  and  the  men  could 
ride  the  horses  double  from  the 
river  to  the  mining  claim.  Grain 
and  hay  for  the  horses  had  been 
taken  in  the  automobile.  At  about 
5 :30  in  the  evening  they  crossed  the 
river.  They  prepared  and  ate  sup- 
per and  waited  for  the  horses, 
which,  Watson  said,  "would  be 
down  pretty  soon."  It  was  then 
decided  to  fill  their  canteens  with 
water  and  walk  a  short  distance  up 
the  "wash''  toward  the  mining 
claim.  Watson  said  he  thought  they 
might  "walk  up  a  ways  and  find  the 
horses."  He  explained  that  during 
the  night  they  would  hear  the 
horses  going  by.  They  went  about 
three  quarters  of  a  mile  and 
camped.  Each  slept  stark  naked 
on  a  quilt,  the  heat  being  interne. 
They  arose  at  3 :30  in  the  morning. 
The  horses  had  not  appeared.  At 
about  3:45  A.  M.  they  started  to 
walk  to  the  mining  claim,  each  hav- 
ing a  2-quart  canteen  of  water. 
When  they  had  gone  about  6  miles 
they  stopped  and  had  breakfast.  It 
was  then  about  5:30  or  5:45  A.  M. 
At  that  time  they  had  consumed  but 
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little  of  their  water.  Their  supply 
of  water  would  have  been  ample  for 
the  trip  to  the  mining  claim  and  re- 
turn had  the  distance  been  only  6 
miles,  as  represented  by  Watson. 
They  continued  walking,  the  old 
prospector  frequently  telling  them 
that  they  were  "nearly  there,"  al- 
ways speaking  of  "the  next  hill"  be- 
ing the  place.  Wheeler,  who  tells 
the  story,  is  a  man  twenty-seven 
years  of  age,  with  experience  in 
traveling  on  the  desert  and  in  esti- 
mating distances.  He  estimated 
the  distance  traveled  from  the  river 
to  the  mining  claim  at  10  miles. 
They  started  upon  the  return  trip 
at  about  9:15  A.  M.  and  at  10:30 
arrived  at  the  place  where  they  had 
eaten  breakfast,  which,  Wheeler 
says,  was  about  6  miles  from  the 
river.  Here  Wheeler,  who  had  a 
can  of  tomatoes,  divided  it;  each 
taking  one  fourth.  Wheeler  then 
left  with  the  others  what  water  he 
had  and  started  in  advance  of  them 
for  the  river.  When  he  arrived  at 
the  river,  at  about  noon,  his  mouth 
was  parched;  he  was  feeling  hot, 
and  walked  into  the  river  to  cool  off. 
The  thermometer  at  Watson's  tent, 
near  the  river,  registered  131  de- 
grees Fahrenheit.  The  accuracy  of 
the  thermometer  was  questionable 
according  to  Wheeler's  testimony. 
In  the  river  Wheeler  washed  his 
socks,  and  the  temperature  was  so 
high  that  the  wet  socks,  when  laid 
upon  a  rock,  dried  almost  instantly. 
He  then  returned  to  the  desert  to 
look  for  his  companions.  About 
three  quarters  of  a  mile  from  the 
river  he  met  Vincent  "hollering  for 
water."  Vincent  informed  Wheeler 
that  he  had  given  the  others  what 
water  he  had  left  and  said  they  had 
enough  to  last  until  2  o'clock.  After 
taking  Vincent  to  the  river,  Wheeler 
returned  for  Richards  and  Watson, 
at  about  1:45  P.  M.  About  three 
quarters  of  a  mile  from  the  river 
he  found  Richards  apparently  un- 
(^.onscious.  He  poured  water  on  him 
and  worked  his  arms,  but  life  was 
extinct.  Wheeler  then  started  into 
the  desert  to  find  Watson.  He  went 
4  or  5  miles,  and,  upon  returning. 


too  Pac.  1017.) 

found  Watson  about  100  yards  from 
the  river.  Watson  had  lain  down 
to  die.  He  was  refreshed  with 
water  and  taken  to  camp  by  Wheel- 
er. 

Richards,  the  insured,  at  the  time 
the  trip  was  undertaken,  was  a 
strong,  robust,  and  healthy  man 
forty  years  of  age. 

While  the  discussion  by  counsel 
has  assumed  a  wide  range,  the  ma- 
terial and  controlling  issues  are 
stated  in  these  two  of  appellant's 
sixteen  assignments  of  error: 

"First.  That  the  court  erred  in 
hearing  said  cause,  and  in  submit- 
ting the  same  to  the  consideration 
of  the  jury,  and  in  entering  a  judg- 
ment in  favor  of  the  plaintiff  and 
against  the  defendant,  for  the 
reason  that  neither  the  amended 
complaint  nor  the  amendment  to 
said  amended  complaint,  taken 
singly  or  together,  state  facts  suffi- 
cient to  constitute  a  cause  of  action, 
said  pleadings  affirmatively  show- 
ing on  their  face  that  the  deceased, 
Joseph  Heber  Richards,  died  from 
a  cause  not  covered  by  the  terms  of 
the  policy  of  insurance  which  is  the 
subject  of  this  action. 

"Second.  That  the  court  erred  in 
not  sustaining  defendant's  motion 
for  a  directed  verdict  in  its  favor, 
because  it  is  affirmatively  shown  by 
the  entire*  record  that  the  insured 
died  from  a  disease  known  as  sun- 
stroke, and  that  his  death  was  not 
the  result  of  or  caused  by  accidental 
means,  and  that  said  death  did  not 
result  from  bodily  injuries  effected 
directly,  exclusively,  and  independ- 
ently of  all  other  causes  through  ac- 
cidental means,  but  that,  on  the 
contrary,  the  entire  record  shows 
that  the  cause  of  the  insured's 
death  was  a  disease,  and  not  an  ac- 
cident, and  that  the  evidence  is  in- 
sufficient in  that  it  shows  affirma- 
tively and  without  dispute  that  the 
deceased  or  insured  intentionally 
and  voluntarily  subjected  himself  to 
an  intense  heat,  calculated  to  pro- 
duce sunstroke,  with  the  knowledge 
and  apprehension  of  the  danger 
which  he  encountered." 

The    first    question    involved    is 
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whether  the  words  "bodily  injury 
in  the  policy  embrace  sunstroke;  in 
other  words,  is  sunstroke  a  bodily 
injury  and  included  within  the  pol- 
icy? 

With  commendable  frankness 
counsel  for  defendant  says  in  his 
brief  that  sunstroke  is  included  in 
the  policy  if  it  is  a  bodily  injury. 

Physicians  who  testified  for  de- 
fendant declared  sunstroke  to  be  a 
disease,  and  some  of  them  said  that 
all  medical  authorities  pronounce  it 
to  be  a  disease  which  physicians 
usually  call  "thermic  fever,"  a  syn- 
onym for  sunstroke.  The  medical 
books  describe  sunstroke  as  a  dis- 
ease and  every  standard  encyclope- 
dia does  the  same.  Describing  sun- 
stroke, the  Americana  says  that  it 
is  due  to  exposure  to  intense  exter- 
nal heat.  "Such  exposure  may  be 
to  the  direct  or  indirect  rays  of  the 
tropical  sun  or  to  the  excessive  heat 
of  an  engine  room.  In  either  case 
heat  and  physical  exertion  combine 
to  bring  about  the  results.  A  high 
degree  of  humidity  of  the  atmos- 
phere is  one  of  the  most  important 
features,  since  this  hinders  free 
evaporation  from  the  body.*  Sun- 
stroke is  an  old  disease.  Osier  men- 
tions that  two  instances  are  on  rec- 
ord in  the  Bible,  and  many  of  the 
ancients  describe  it  very  well,  con- 
founding the  severer  forms  with 
apoplexy.  Two  main  types  are 
seen, — ^heat  exhaustion  and  heat 
stroke.  Other  terms  for  heat  stroke 
are  insolation,  thermic  fever,  coup 
de  soleil." 

The  Encyclopaedia  Britannica  re- 
fers to  sunstroke  as  the  term  ap- 
plied to  the  effects  produced  upon 
the  central  nervous  system,  and 
through  it  upon  other  organs  of  the 
body,  by  exposure  to  the  sun  or 
other  heated  air,  and  pronounces 
sunstroke  to  be  a  disease. 

In  Sinclair  v.  Maritime  Pass. 
Assur.  Co.  3  El.  &  El.  478, 121  Eng. 
Beprint,  521,  it  is  held  that  sun- 
stroke is  a  disease  proceeding  from 
natural  causes,  and  not  accidental. 
In  the  opinion  it  is  said :  "The  dis- 
ease called  sunstroke,  although  the 
name  would  at  first  seem  to  imply 


something  of  external  violence,  is, 
so  far  as  we  are  informed,  an  in- 
flammatory disease  of  the  brain, 
brought  on  by  exposure  to  the  too 
intense  heat  of  the  sun's  rays.  It 
is  a  disease  to  which  persons  expos^ 
ing  themselves  to  the  sun  in  a  tropi- 
cal climate  are  more  or  less  liable, 
just  as  persons  exposed  to  the  other 
natural  causes  to  which  we  have  re- 
ferred are  liable  to  disastrous  con- 
sequences therefrom." 

In  Dozier  v.  Fidelity  &  C.  Co.  (C. 
C.)  13  L.R.A.  114,  46  Fed.  446,  the 
insurance  was  against  bodily  in- 
juries sustained  from  external,  vio- 
lent, and  accidental  means,  and  did 
not  cover  disease  or  bodily  infirm- 
ity. It  was  alleged  in  the  petition 
or  complaint  that  the  assured,  while 
in  the  discharge  of  his  ordinary  vo- 
cation, without  any  voluntary  ex- 
posure on  his  part,  came  to  his 
death  by  sunstroke  or  heat  prostra- 
tion. The  question  determined  was 
whether  or  not  death  resulting 
from  sunstroke  came  within  the  in- 
juries insured  against.  Based 
largely  upon  the  Sinclair  Case,  it 
was  held  that  a  disease  produced  by 
a  known  cause  cannot  be  considered 
as  accidental;  that  sunstroke,  or 
"heat  prostration,"  is  properly  clas- 
sified among  diseases,  and  therefore 
expressly  excepted  from  the  opera- 
tion of  the  policy.  That  court  said: 
"The  common  notion  that  sunstroke, 
or  'heat  prostration,'  as  it  is  termed 
in  the  petition,  comes  like  a  stroke 
of  lightning  from  a  piercing  ray  of 
the  sun,  is  utterly  at  fault." 

Following  the  Sinclair  and  Dozier 
Cases  are  Semancik  v.  Continental 
Casualty  Co.  56  Pa.  Super.  Ct.  392; 
Continental  Casualty  Co,  v.  Pitt- 
man,  145  Ga.  641,  89  S.  E.  716.  In 
each  of  these  four  cases  the  insur- 
ance was  against  loss  by  bodily  in- 
jury effected  by  accidental  means 
and  substantially  in  the  language  of 
the  policy  on  which  this  suit  is 
based. 

While  a  formidable  array  of  au- 
thorities hold  sunstroke  to  be  a  dis- 
ease and  therefore  not  embraced 
within  the  words  "bodily  injury," 
it  is,  nevertheless,  not  deniable  that 
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when  considered  in  its  popular 
sense  sunstroke  is  a  bodily  injury 
and  an  accident.  Thus,  it  is  said  in 
Bryant  v.  Continental  Casualty  Co. 
107  Tex.  591,  L.R.A.1916E,  945, 182 
S.  W.  674,  Ann.  Cas.  1918A,  517: 
"There  have  been  certain  decisions 
which  announce  that  sunstroke  is  a 
disease.  .  .  .  But  whatever  it 
may  be,  technically,  it  is  not  regard- 
ed as  a  disease'  in  the  popular  mind. 
In  the  common  understanding  it  is 
accounted  a  kind  of  violent  personal 
injury,  from  the  very  idea  of  sud- 
den external  force  carried  by  the 
word." 

In  Gallagher  v.  Fidelity  &  C.  Co. 
163  App.  Div.  556,  148  N.  Y.  Supp. 
1016,  affirmed  in  221  N.  Y.  664,  117 
N.  E.  1067,  it  is  said:  "While  it 
may  be  conceded  that  sunstroke, 
freezing,  and  hydrophobia  are  dis- 
eases  rather  than  accidents,  the 
popular  idea  is  not  so." 

In  Continental  Casualty  Co.  v. 
Clark,  —  Okla.  — ,  L.R.A.1918F, 
1007,  173  Pac.  453,  it  is  said  that 
sunstroke  "is  not  regarded  as  a  dis* 
ease  in  the  pppular  mind." 

Now,  in  what  sense  is  "bodily  in- 
juries" used  in  this  policy?  The 
answer  depends  on  whether  sun- 
stroke is  to  be  used  in  its  technical 
or  pathological  sense,  or  whether 
the  popular  meaning  is  intended. 
The  great  mass  of  men  with  whom 
insurance  companies  deal,  and  to 
whom  they  sell  accident  insurance, 
doubtless  never  regard  sunstroke  as 
a  disease,  but  do  regard  it  as  they 
do-  a  stroke  of  lightning.  They 
think  and  speak  of  sunstroke  as  an 
accident  and  as  a  bodily  injury, 
never  as  sickness.  All  this  is  well 
known  by  the  officials  of  insurance 
companies.    "The  terms  used  in  an 

accident  insurance 
policy  should  be  un- 
derstood in  their 
plain,  ordinary,  and 
popular  sense,  rath- 
er than  in  a  philosophical  or  scientific 
sense."  1  C.  J.  p.  418.  We  may 
here  apply  what  was  said  in  Lewis 
v.  Ocean  Acci.  &  Guarantee  Corp. 
224  N.  Y.  18,  7  A.L.R.  1129,  120  N. 
E.  56 :    "Our  point  of  view  in  fixing 
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the  meaning  of  this  contract  must 
not  be  that  of  the  scientist.  It  must 
be  that  of  the  average  man.  [Cit- 
ing cases.]  Such  a  man  would  say 
that  the  dire  result,  so  tragically 
out  of  proportion  to  its  trivial 
cause,  was  something  unforeseen, 
unexpected,  extraorc^inary,  an  un- 
looked-for mishap,  and  so  an  acci- 
dent. This  test— the  one  that  is 
applied  in  the  common  speech  of 
men — is  also  the  test  to  be  applied 
by  courts." 

In  Salt  Lake  City  v.  Salt  Lake 
City  Water  &  Electrical  Power  Co. 
54  Utah,  10, 174  Pac.  1134,  it  is  said 
that  there  is  only  one  way  to  ascer- 
tain the  effect  and  meaning  of  an 
author's  language,  and  that  is  by 
considering  the  language  in  the 
light  of  the  subject-matter  and  giv- 
ing the  words  their  usual  and  ordi- 
nary meaning  and  effect. 

Referring  to  the  words  "bodily 
injury,"  appellant's  counsel  aptly 
says  in  his  brief:  "The  parties  to 
the  contract  of  insurance  are  con- 
clusively presumed  to  have  intend- 
ed the  term  as  it  is  ordinarily  un- 
derstood by  the  average  man." 

Applying  this  rule  to  this  policy, 
it  is  clearly  manifest  that  sunstroke 
is   covered    by   the         .^    ^ 

J.0     v^wv^x^vK      fc/j      v**v/    .accident— 
words      "bodily      m-    ■nnstroke  as 

juries  by  accidental  '^*"'^  *"'"'^' 
means."  It  is  difficult  to  escape  this 
conclusion  unless  the  popular  con- 
ception of  the  word  "sunstroke"  is 
to  be  considered  only  when  the  buy- 
ers procure  insurance,  and  a  differ- 
ent and  technical  conception  of  the 
same  word  is  to  be  invoked  when 
the  insurance  company  seeks  to  es- 
cape liability. 

The  rule  of  applying  the  popular 
meaning  to  words  found  in  insur- 
ance policies  is  doubly  strengthened 

when  the  additional  _iii,erai 

rule  is  invoked  that  conatmction  tn 

c««^.,«.»M>«^         ^^M^i^^    favor  of  Insnred. 

insurance  policies 
should  be  construed  liberally  in 
favor  of  the  insured  and  their  bene- 
ficiaries so  as  to  promote,  and  not 
defeat,  the  purpose  of  insurance. 
In  this  connection  we  call  attention 
to  the  workmen's  compensation 
cases  on  the  subject  of  sunstroke, 
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which  offer  a  striking  analogy  to 
the  case  at  bar. 

The  English  Workmen's  Compen- 
sation Law  provides  that  compensa- 
tion is  granted  to  employees  who 
"sustain  personal  injuries  by  acci- 
dent," with  the  further  provision 
that  the  accident  must  grow  out  of 
and  be  in  the  course  of  the  employ- 
ment. "Personal  injuries  by  acci- 
dent," and  "bodily  injuries  by  acci- 
dental means,"  cannot  be  differen- 
tiated without  resorting  to  subtle 
and  refined  distinctions.  If  injury 
or  death  by  sunstroke  is  within  the 
purview  of  Workmen's  Compensa- 
tion Acts,  why  is  it  not  covered  by 
an  insurance  policy  that  insures 
against  loss  resulting  from  bodily 
injuries  by  accidental  means? 

In  Morgan  v.  The  Zenaida  (C.  A.) 
25  Times  L.  R.  446,  a  finding  that 
the  applicant  for  compensation  had 
suffered  "personal  injury  by  acci- 
dent" was  upheld,  the  facts  being 
that  the  applicant,  a  seaman,  was 
ordered  to  go  over  the  side  to  paint 
the  vessel  when  lying  off  the  coast 
of  Mexico.  The  heat  was  excessive 
and  he  sustained  a  sunstroke,  the 
result  being  probable  permanent  in- 
jury to  his  health. 

Pennsylvania,  Utah,  and  other 
states  have  copied  the  English  term 
"personal  injury  by  accident,"  in 
their  Workmen's  Compensation 
Acts. 

In  Lane  v.  Horn  &  H.  Baking  Co. 
261  Pa.  329,  13  A.L.R.  963,  104  Atl. 
615,  17  N.  C.  C.  A.  998,  sunstroke 
is  held  to  be  a  "personal  injury  by 
accident." 

The  court  quotes  with  approval 
from  the  report  of  the  commission- 
er: "The  term  'personal  injury'  in 
our  act  is  confined  to  injuries  of  ac- 
cidental origin  and  such  diseases  as 
naturally  result  therefrom,  and 
must  be  held  to  include  any  form  of 
bodily  harm  or  incapacity  [acci- 
dentally] caused  by  [either]  exter- 
nal violence,  or  physical  force. 
.  .  .  A  stroke  by  lightning,  a 
stroke  from  the  direct  rays  of  the 
sun,  a  heat  stroke,  or  heat  prostra- 
tion, are  untoward,  unexpected  mis- 
haps, and  accidental  injuries  with- 
in the  meaning  of  the  act." 


During  the  course  of  its  opinion, 
in  which  the  leading  English  cases 
are  cited,  the  court  says:  "The 
learned  commissioner  is  not  with- 
out authority  in  holding  heat  pros- 
tration, under  circumstances  such 
as  those  at  bar,  to  fall  within  the 
meaning  of  the  word  'accident'  as 
that  term  is  employed  in  modern 
compensation  legislation;  and,  we 
may  add,  as  it  is  used  in  the  law  of 
insurance." 

Appellant's  counsel  further  ar- 
gues that  the  policy  does  not  insure 
against  accidental  death,  and  that 
unless  the  injury  or  death  was 
caused  by  accidental  means  the 
company  is  not  liable.  This  argu- 
ment is  fortified  by  many  authori- 
ties clearly  distinguishing  between 
accidental  death  and  death  by  acci- 
dental means.  The  policy  upon 
which  this  suit  is  predicated  does 
not  insure  against  accidental  death. 
Its  language  is  that  the  insurance 
is  against  loss  from  bodily  injuries 
effected  through  accidental  means. 
Now,  what  is  meant  by  "accidental 
means"?  Is  sunstrokje,  like  light- 
ning, itself  an  accidental  means  or 
cause?  The  question  is  answered 
in  the  negative  by  all  courts  that 
treat  sunstroke  as  a  disease  when 
the  word  "sunstroke"  is  used  in  or 
in  connection  with  an  accident  in- 
surance policy,  but  the  trend  of  ju- 
dicial opinion  is  not  now  in  accord 
with  the  doctrine  of  such  cases. 

In  Bryant  v.  Continental  Casual- 
ty Co.  107  Tex.  591,  L.R.A.1916E, 
945,  182  S.  W.  673,  Ann.  Cas. 
1918A,  517,  reversing  the  same 
case,  —  Tex.  Civ.  App.  — ,  146  S. 
W.  636,  suit  was  brought  by  the 
beneficiary  on  a  policy  in  which  the 
insurance  was  against  death  by 
sunstroke  resulting  from  external, 
violent,  and  accidental  means  inde- 
pendently of  all  other  causes. 
Perry,  the  insured,  suffered  a  sun- 
stroke on  an  unusually  warm  after- 
noon in  August  while  walking  upon 
the  streets  of  Houston  in  the  ordi- 
nary course  of  his  occupation  as  a 
collector  of  accounts,  and  died  from 
this  sunstroke  the  day  following. 
Discussing  the  means  of  the  injuryi 
it  is  said  by  the  court :    "The  ques- 
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tion  might  weU  be  rested  at  this 
place,  though  the  exposure  to  which 
the  assured  subjected  himself  be 
considered  as  ^the  means'  of  his  in-^ 
jury.  It  i^  a  mistake,  however,  to 
indulge  that  assumption.  Expo- 
sure to  the  heat  is  the  cause  of  a 
sunstroke  only  in  the  sense  that  ex- 
posure to  any  kind  of  external  force 
furnishes  the  occasion  of  an  injury 
as  the  result  of  its  operation.  In 
cases  arising  under  accident  insur- 
ance policies,  where  possible  negli- 
gence on  the  part  of  the  assured 
does  not  affect  the  question  of  lia- 
bility, the  efficient  cause  of  a  sun- 
stroke, the  vis  major  which  inflicts 
the  injury,  is  necessarily  the  exces- 
sive heat;  and  it  must,  therefore,  be 
deemed  *the  means'  of  the  injury. 
If  it  be  solar  heat,  it  is  not  caused, 
and,  when  operating  naturally,  is 
not  controlled,  by  human  agency; 
and  under  such  circumstances  it  is 
impossible  to  associate  with  it  the 
idea  of  its  *voluntary  emplojnnent,' 
or  to  regard  as  not  an  accident  an 
injury  from  it  when  suffered  as 
here  shown,  in  the  sense  that  under 
certain  conditions,  as  declared  in 
the  rule  above  noted,  an  injury  re- 
sulting from  a  means  voluntarily 
employed  will  not  be  so  deemed. 

"A  sunstroke  caused  by  the  sun's 
rays,  happening  under  the  circum- 
stances found  in  this  case,  is,  in  our 
opinion,  an  accident;  as  clearly  so 
as  is  a  lightning  stroke.  Hutch- 
craft  V,  Travelers'  Ins.  Co.  87  Ky, 
800,  12  Am,  St.  Rep.  484,  8  S.  W. 
570.  It  befell  the  assured  without 
any  human  agency ;  and  in  the  sud- 
den, unexpected  and  unusual  way 
in  which  he  was  affected  by  the 
heat  as  its  cause,  it  had  all  the  ele- 
ments of  an  accident  in  its  occur- 
rence and  result." 

In  Higgins  v.  Midland  Casualty 
Co.  281  111.  431,  118  N.  E.  11,  the 
reasoning  in  the  Bryant  Case  is  fol- 
lowed and  approved.  Higgins  was 
a  traffic  policeman,  and  while,  on  a 
very  hot  day,  he  was  performing 
his  duties  as  such,  in  the  usual  and 
customary  way,  he  was  stricken  by 
sunstroke.  He  was  a  man  of  tem- 
perate habits  and  good  health.  The 
question   in   dispute   was   whether 


sunstroke  was  the  result  of  "acci- 
dental means."  The  court  held  that 
sunstroke  was  the  result  of  acci- 
dental means. 

In  Gallagher  v.  Fidelity  &  C.  Co, 
163  App.  Div.  556,  148  N.  Y.  Supp. 
1016,  affirmed  in  221  N.  Y.  664, 117 
N.  E.  1067,  it  was  held  that  an  in- 
sured, while  intending  te  be  in  the 
Sim,  did  not  intend  to  produce  a 
sunstroke;  that  the  sunstroke  was 
an  accident,  an  event  taking  place 
without  one's  foresight  or  expecta- 
tion, and  hence  was  within  the  pol- 
icy, being  produced  by  accidental 
means  which  are  agencies  produc- 
ing effects  which  are  not  their 
natural  and  probable  consequences; 
"the  requirement  that  the  sunstroke, 
be  produced  by  accidental  means 
not  requiring  an  accident  to  precede 
the  sunstroke." 

In  Pack  V.  Prudential  Casualty 
Co.  170  Ky.  47,  L.R.A.1916E,  955, 
185  S.  W.  496,  the  court  states  its 
conclusion  to  be  that  although  the 
insured  was  voluntarily  engaged  in 
working  in  the  sun,  the  sunstroke 
was,  nevertheless,  an  accident  that 
he  could  not  have  reasonably  fore- 
seen or  anticipated,  although,  if  it 
might  have  been  reasonably  expect- 
ed that  a  sunstroke  would  follow  as 
a  natural  and  probable  result  of  his 
work  on  this  hot  day,  the  stroke  was 
not  an  accident  within  the  meaning 
of  the  policy. 

In  Elsey  v.  Fidelity  &  C.  Co.  187 
Ind.  447,  L.R.A.1918F,  646,  120  N. 
E.  42,  the  insurance  company  con- 
tended, as  it  does  here,  that  if  tne 
exposure  to  the  heat  of  the  sun  was 
intentionally  encountered  in  the  or- 
dinary performance  of  a  person's 
usual  duties  of  life  or  occupation,  it 
is  not  accidental.  In  the  course  of 
the  opinion  it  is  said:  "The  pur- 
pose of  accident  insurance  is  to  pro- 
tect the  insured  against  accidents 
that  occur  while  he  is  going  about 
his  business  in  the  usual  way,  with- 
out any  thought  of  being  injured  or 
killed,  and  when  there  is  no  prob- 
ability, in  the  ordinary  course  of 
events,  that  he  will  suffer  injury  or 
death.  The  reason  men  secure  acci- 
dent insurance  is  to  protect  them 
from  the  unforeseen,  unusual,  and 
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unexpected  injury  that  might  hap- 
pen to  them  while  pursuing  the  usu- 
al and  ordinary  routine  of  their 
daily  vocation,  or  the  doing  of  the 
things  that  men  do  in  the  common 
everyday  affairs  of  life.  We  are  of 
opinion  that  the  better  reasoning 
points  out,  and  the  weight  of  au- 
thority holds  the  true  test  to  be, 
that  if  in  the  act  which  precedes  the 
injury,  though  an  intentional  act, 
something  unusual,  unforeseen,  and 
unexpected  occurs,  which  produces 
the  injury,  it  is  accidental;  but,  if 
in  the  act  which  precedes  the  injury 
something  usual,  foreseen,  and  ex- 
pected occurs,  which  produces  the 
injury,  it  is  not  accidentally  effect- 
ed." 

In  Continental  Casualty  Co.  v. 
Clark,  —  Okla.  — ,  L.R.A.1918F, 
1007,  173  Pac.  453,  the  insured,  in 
company  with  another  man,  drove 
to  the  country,  a  distance  of  about 
6  miles.  It  was  hot  and  dusty. 
About  the  time  of  his  return  the  in- 
sured suffered  sunstroke  and  died. 
Holding  that  sunstroke  was  caused 
by  accidental  means,  it  is  said  in  the 
course  of  the  opinion:  "'Acciden- 
tal means,'  as  used  in  the  policy,  as 
we  understand  it,  denoted  *acciden- 
tal  cause.'  'Means'  and  'cause'  could 
be  and  were  intended  to  be  inter- 
changeably used  in  this  policy,  and 
so  that,  if  the  sunstroke  was  suf- 
fered while  the  insured  was  en- 
gaged in  his  usual  avocation  or 
going  about  his  affairs  in  an  ordi- 
nary manner  as  any  other  person 
might  have  been  under  like  or  sim- 
ilar circumstances,  and  did  not  in- 
tentionally and  voluntarily  subject 
himself  to  an  intense  heat,  calculat- 
ed to  produce  sunstroke  with  the 
knowledge  that  it  would  probably 
occur,  then  we  could  say  that  the 
sunstroke  was  suffered  from  acci- 
dental means  or  accidental  cause; 
that  is  to  say,  that  'sunstroke,'  as 
used  in  the  policy  and  as  understood 
by  the  insured,  was  treated  in  the 
nature  more  of  an  accident  than  as 
a  disease.  While  the  decisions  gen- 
erally, with  a  few  exceptions,  hold 
that  sunstroke  is  a  disease,  it  is  not 
regarded  as  a  disease  in  the  popular 


mind.  In  the  common  understand- 
ing of  the  insuring  public  it  is  ac- 
counted a  kind  of  violent  personal 
injury,  from  the  very  idea  of  sud- 
den and  external  force  .carried  by 
the  word.  If  classed  by  medical  au- 
thorities as  technically  a  disease,  to 
none  but  an  expert  medical  mind 
would  the  provisions  of  this  policy 
have  carried  this  significance." 

.  See  also  Husbands  v.  Indiana 
Travelers'  Acci.  Asso.  —  Ind.  App. 
— ,  130  N.  E.  874. 

If  the  sunstroke  in  the  present 
case  was  not,  in  and  of  itself,  an 
accidental  means,  as  _„«.*^w  ^ 

we  thmk  it  was,  it,    accidental 

nevertheless,  ac-  "**•"■• 
cording  to  the  undisputed  evidence, 
resulted  from  accidental  means  or 
an  accidental  cause.  An  "acciden- 
tal means"  is  a  means  or  a  cause 
that  is  unexpected,  unforeseen,  and 
fortuitous ;  it  is  an  accidental  event, 
unexpected  and  unforeseeable,  an 
occurrence  that  is  unexpected  and 
unforeseen. 

The  authorities  generally  hold 
that  death  or  injury  do  not  result 
from  accident  or  accidental  means 
within  the  terms  of  an  accident  in- 
surance policy  where  the  injury  or 
death  is  the  natural  and  probable 
result  of  the  insured's  voluntary  act 
unaccompanied  by  anything  unfore- 
seen except  the  death  or  injury. 
The  authorities  cited  by  appellant 
in  support  of  this  proposition  may 
be  found  in  7  A.L.R.  1131, 1132,  and 
1  C.  J.  427-429.  However,  it  is  a 
well-established  exception  to  the 
above  rule  that  where  death  or  in- 
jury is  not  the  natural  and  probable 
result  of  a  voluntary  and  intention- 
al act  by  the  insured,  or  something 
iinforeseen  or  unex-  _^^^,  ^^,„. 
pected  or  unusual  twy  act 
occurs  in  the  act  •««**«-^***- 
which  precedes  the  injury,  then  the 
injury  is  the  result  of  accidental 
means.  Supporting  this  proposi- 
tion numerous  authorities  are  cited 
by  the  annotator  in  7  A.L.R.  1132, 
1133.  The  leading  case  on  the  sub- 
ject is  that  of  United  States  Mut 
Acci.  Asso.  V.  Barry,  131  U.  S.  100, 
33  L.  ed.  60,  9  Sup.  Ct.  Rep.  756,  in 
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which  it  is  held :  ''The  term  'acci- 
dental' was  used  in  the  policy  in  its 
ordinary  popular  sens^,  as  meaning 
liappeningr  by  chance ;  unexpectedly 
taking  place;  not  according  to  the 
usual  course  of  things ;  or  not  as  ex- 
pected ;'  that,  if  a  result  is  such  as 
follows  from  ordinary  means,  vol- 
untarily employed,  in  a  not  unusual 
or  unexpected  way,  it  cannot  be 
called  a  result  effected  by  accidental 
means ;  but  that  if,  in  the  act  which 
precedes  the  injury,  something  un- 
foreseen, unexpected,  unusual  oc- 
curs which  produces  the  injury, 
then  the  injury  has  resulted  through 
accidental  means/' 

In  Western  Commercial  Travel- 
ers' Asso.  V.  Smith,  40  L.R.A.  653, 
29  C.  C.  A.  223,  56  U,  S.  App.  393, 
85  Fed.  401,  Judge  Sanborn  gives 
a  clear  definition  of  ^'accidental 
means"  as  follows:  "The  signifi- 
cance of  this  word  'accidental'  is 
best  perceived  by  a  consideration  of 
the  relation  of  causes  to  their  ef- 
fects. The  word  is  descriptive  of 
means  which  produce  effects  which 
are  not  their  natural  and  probable 
consequences.  The  natural  conse- 
quence of  means  used  is  the  conse- 
H^uence  which  ordinarily  follows 
from  their  use, — ^the  result  which 
may  be  reasonably  anticipated  from 
their  use,  and  which  ought  to  be  ex- 
pected. The  probable  consequence 
of  the  use  of  given  means  is  the 
consequence  which  is  more  likely  to 
follow  from  their  use  than  it  is  to 
fail  to  follow.  An  effect  which  is 
the  natural  and  probable  conse- 
quence of  an  act  or  course  of  action 
is  not  an  accident,  nor  is  it  pro- 
duced by  accidental  means.  It  is 
either  the  result  of  actual  design,  or 
it  falls  under  the  maxim  that  every 
man  must  be  held  to  intend  the 
natural  and  probable  consequence 
of  his  deeds.  On  the  other  hand,  an 
effect  which  is  not  the  natural  or 
probable  consequence  of  the  means 
which  produced  it,  an  effect  which 
does  not  ordinarily  follow  and  can- 
not be  reasonably  anticipated  from 
the  use  of  these  means,  an  effect 
which  the  actor  did  not  intend  to 
produce,  and  which  he  cannot  be 
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charged  with  the  design  of  produc- 
ing under  the  maxim  to  which  we 
have  adverted,  is  produced  by  acci- 
dental means.  It  is  produced  by 
means  which  were  neither  designed 
nor  calculated  to  cause  it.  Such  an 
effect  is  not  the  result  of  design, 
cannot  be  reasonably  anticipated,  is 
unexpected,  and  is  produced  by  an 
unusual  combination  of  fortuitous 
circumstances ;  in  other  words,  it  is 
produced  by  accidental  means." 

In  Lickleider  v.  Iowa  State  Trav- 
eling Men's  Asso.  184  Iowa,  423,  8 
A.L.R.  1295,  166  N.  W.  363,  it  is 
said : 

"There  is,  however,  another  defi- 
nition which  has  had  a  degree  of 
judicial  sanction,  which  ought  not  to 
be  passed  without  notice.  Accord- 
ing to  this  definition,  if  correctly 
interpreted  by  counsel  for  the  de- 
fense, an  injury  happening  to  the 
insured  through  his  own  voluntary 
act  is  not  an  accident,  nor  is  his 
hurt  to  be  attributed  to  accidental 
means, — a  proposition  which  is 
wholly  at  variance  with  every  state- 
ment of  the  true  rule,  as  illustrated 
in  the  numerous  authorities  above 
cited.  It  may  be,  and  it  is,  true 
that,  if  the  insured  does  a  voluntary 
act,  the  natural,  usual,  and  to  be  ex- 
pected result  of  which  is  to  bring 
injury  upon  himself,  then  a  death  so 
occurring  is  not  an  'accident,'  in  any 
sense  of  the  word,  legal  or  colloqui- 
al ;  and  it  is  only  when  thus  limited 
that  the  rule  so  stated  has  any 
proper  application.  To  illustrate: 
A  may  be  foolhardy  enough  to  be- 
lieve that  he  can  leap  from  a  fourth- 
story  window  with  safety,  and,  try- 
ing it,  is  killed.  B,  desiring  to 
descend  from  the  same  floor,  climbs 
out  upon  a  fire  escape,  which  col- 
lapses, and  he  falls  to  his  death.  In 
no  proper  sense  of  the  word  is  A's 
death  accidental  or  caused  by  acci- 
dental means,  nor  can  any  reason- 
able person  deny  that  B's  death  is 
accidental  and  produced  by  acciden- 
tal means, — ^yet  neither  would  have 
happened  but  for  the  voluntary  act 
of  the  deceased.  To  say  that  the  de- 
ceased, in  the  case  at  bar,  did  just 
what  he  attempted  and  intended  to 
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do, — ^ttiat  is,  he  attempted  to  remove 
and  did  remove  the  tire  from  the 
wheel, — and  therefore  there  was  no 
accident  or  accidental  mean  pro- 
ducing his  injury,  is  to  beg  the 
whole  question  and  to  ignore  the 
well-established  meaning  of  words. 

^^ 'Accident  insurance  companies 
do  business  mostly  with  the  com- 
mon people,  and  the  term  "accident" 
as  used  in  these  policies,  should  be 
defined  according  to  the  ordinary 
and  usual  understanding  of  its  sig- 
nification.' See  Young  v.  Railway 
Mail  Asso.  126  Mo.  App.  841,  103 
S.  W.  557. 

"It  makes  no  difference  whether 
the  injured  man  or  some  other  per- 
son voluntarily  sets  in  motion  the 
first  of  a  series  of  events  which,  in 
connected  line  of  causation,  results 
in  his  injury  or  death.  If,  to  use 
the  langiiage  I  have  quoted,  the  re- 
sulting injury  and  violence  to  him 
'unexpectedly  took  place,'  or  was 
'an  unexpected  result  from  a  known 
cause,'  or  was  produced  'without  'de- 
sign or  intention,'  or  was  'an  unu- 
sual and  unexpected  result  attend- 
ing the  performance  of  a  usual  or 
necessary  act,'  or  was  an  'event 
happening  without  the  concurrence 
of  the  will  of  the  person  by  whose 
agency  it  was  caused,'  or  if  it  was 
'caused  or  produced  without  design,' 
it  falls  directly  within  the  letter  and 
spirit  of  the  definition  which  has 
been  placed  upon  the  words  by  the 
most  competent  lexicographers,  as 
well  as  by  our  most  eminent  jurists 
who  have  given  attention  thereto." 

Even  in  Sinclair  v.  Maritime 
Pass.  Assur.  Co.  3  El.  &  El.  478, 121 
Eng.  Reprint,  521,  30  L.  J.  Q.  B.  N. 
S.  77,  7  Jur.  N.  S.  367,  4  L.  T.  N.  S. 
15,  9  Week.  Rep.  342,  in  which  it 
was  held  that  death  resulting  from 
exposure  to  the  heat  on  board  ship 
was  not  covered  by  a  policy  insuring 
against  "injury  caused  by  accident," 
there  is  a  significant  suggestion  that 
if  the  exposure  itself  had  been  due 
to  accidental  circumstances  the  risk 
might  have  been  covered. 

An  illustrative  case  is  that  of  Mc- 
Carthy V.  Travelers'  Ins.  Co.  8  Biss. 
362,  Fed.  Cas.  No.  8,682,  a  suit  on 
an  accident  policy  where  the  death 


was  alleged  to  have  occurred  by 
reason  of  the  rupture  of  a  blood 
vessel  sustained  while  exercising 
with  Indian  clubs.  It  was  held  that 
if  the  deceased  used  the  clubs  for 
exercise  in  an  ordinary  way  and 
without  interference  of  any  unu- 
sual circumstances,  the  means  of  in- 
jury would  not  be  accidental,  but  if 
anything  unforeseen  occurred,  such 
as  one  of  the  clubs  striking  a  stove 
in  the  room  where  the  deceased  was 
exercising,  and  that  thereby  there 
was  occasioned  a  sudden  and  violent 
movement  of  his  body  from  its  ordi- 
nary position  in  such  exercise,  then 
it  would  be  an  injury  effectuated  by 
accidental  means. 

Were  we  to  accept  the  technically 
fine  distinctions  drawn  by  many  of 
the  courts,  and  eliminate  the  concep- 
tion of  sunstroke  being  in  and  of 
itself  an  accident,  or  as  itself  con- 
stituting accidental  means,  the  ques- 
tion would  still  remain  whether 
there  was  anything  unexpected,  un- 
intended, unforeseen,  or  miscalcu- 
lated in  the  events  leading  up  to  the 
sunstroke  which  produced  the  death 
of  the  insured.  If  there  were  such 
unforeseen,  unusual,  unintended  oc- 
currences, they  became  the  acciden- 
tal means  that  finally  resulted  in  the 
accidental  death  of  the  insured. 
Hastings  v.  Travelers'  Ins.  Co.  (C. 
C.)  190  Fed.  261.  The  evidence  is 
uncontradicted  that  Watson,  the 
prospector,  expected  his  horses 
would  arrive  during  the  night ;  that 
they  did  not  come  as  expected  and 
as  he  had  said  they  would ;  and  that 
if  the  horses  had  arrived  the  parties 
would  have  ridden  the  horses  as  in- 
tended. It  is  undisputed  that  the 
parties  started  at  about  3 :30  o'clock 
in  the  morning  with  the  express 
purpose  of  going  to  the  mine,  in- 
specting it,  and  returning  before 
they  would  encounter  the  heat  of  the 
day.  It  is  undisputed  that  Watson 
either  misrepresented  or  miscalcu- 
lated the  distance,  and  that  instead 
of  being  6  miles,  the  mining  pros- 
pect was  10  miles  from  the  river. 
This  constituted  an  _,^^,.  ,^^^^ 
event  that  was  acci-  acoide»tai 
dental  and  that  was  '"'"''^' 
unexpected  and  unforeseen  by  the 
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insured  or  by  either  *of  those  who 
accompanied  him.  The  evidence 
shows  that  the  parties  took  sufficient 
water  for  a  trip  6  miles  and  return, 
but  not  enough  for  the  unexpected 
additional  4  miles  and  return ;  that 
with  ample  water,  which  could  and 
presumably  would  have  been  taken 
had  the  true  distance  been  known, 
Richards's  life  would  not  have  been 
in  danger.  The  evidence  is  that  in 
that  climate  and  locality  the  atmos- 
pheric humidity  is  not  excessive, 
and  that  sunstroke  is  there  a  rare 
occurrence.  Dr.  Bower,  a  witness 
for  appellant,  testified  that  ''sun- 
stroke is  rare  in  this  high,  dry 
mountain  country."  He  said:  "I 
don't  think  we  have  had  over  five 
or  six  in  the  thirty-five  years  I  have 
been  here.  The  presence  of  mois- 
ture increases  the  probabilities  of 
sunstroke.  The  atmosphere  be- 
comes dryer  as  you  get  higher  up 
and  the  possibility  of  sunstroke  less- 
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ens. 

The  testimony  of  Dr.  Bower  is  in 
full  accord  with  what  is  common 
knowledge.  Everyone  knows  that 
those  who  are  lost  in  the  desert  in 
this  latitude  seldom  perish  from 
heat.  It  is  from  starvation,  and 
especially  from  thirst,  that  the  lost 
wanderer  suffers  indescribable 
agony  that  often  ends  in  death. 

It  is  argued  by  appellant  that 
Richards  intentionally  brought  this 
danger  upon  himself;  that  he  must 
have  known  that  he  was  extremely 
culpable  in  doing  what  he  did,  and 
that  his  voluntary  exposure  to  in- 
tense heat  of  the  Arizona  desert 
was  no  mere  act  of  negligence,  but 
directly  produced  his  death.  In  our 
-^oia.tarr  PP^"!^^  *^®se  asscr- 

expoairre  to  tlOUS     finu     nO     SUp- 

«i«nver.  ^^^  ^^  justification 

whatever  in  the  evidence.  Though 
the  heat  was  undoubtedly  intense, 
neither  Richards  nor  any  of  his  com- 
panions anticipated  or  had  any  rea- 
son to  anticipate  any  danger  what- 
ever from  sunstroke.  It  is  beyond 
all  cavil  that  if  the  distance  had 
been  only  6  miles,  as  represented  by 
Watson,  the  trip  could  and  would 
have  been  made  without  either  dan- 
ger   or    much    inconvenience.      It 
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would  have  been  made  with  com- 
plete safety  before  the  hottest  part 
of  the  day.  When  the  parties  start- 
ed on  their  trip  it  is  apparent  that 
no  reason  existed  for  apprehending 
danger. 

Nor  was  danger  to  be  expected 
as  a  natural  and  probable  result 
when  the  return  trip  was  com- 
menced. Although  complaining  of 
not  feeling  well,  Richards  was  at 
that  time  perspiring  freely,  which 
was  evidence  that  even  then  he  had 
no  cause  to  fear  or  expect  danger 
from  sunstroke.  In  fact,  the  evi- 
dence indicates  that  it  was  not  until 
a  moment  before  his  death  that  he 
was  conscious  of  any  danger  that 
threatened  him.  Watson,  in  the 
proof  of  loss  offered  by  plaintiff, 
testified  as  to  the  sunstroke  as  fol- 
lows: "When  returning  from  the 
mine,  the  first  real  intimation  I  had 
was  that  he  stopped  and  pointed  at 
something  on  the  ground,  and  then 
sank  down  as  though  he  had  been 
shot  through  the  brain.  ...  He 
remarked,  'Dad,  I  stayed  back  to 
help  you  along,  and  now  you  are 
helping  me,'  and  he  said,  'I  would 
hate  to  fall  down  or  have  to  give  up 
here,' " 

Watson  was  an  old  man  over  sev- 
enty years  of  age.  He  walked  slow- 
ly, and  the  deceased  had  remained 
with  him  while  the  others  hurried 
on. 

But  it  is  said  that  when  Richards 
reached  the  6-mile  point  he  should 
and  could  have  returned.  It  is  true, 
as  stated  by  appellant's  counsel,  that 
when  the  parties  arrived  at  the  6- 
mile  point  they  could  have  returned 
to  their  camp  on  the  Arizona  bank 
of  the  Colorado  river.  Possibly,  if 
the  parties  had  doubted  the  oft-re- 
peated statements  of  Watson  that 
they  were  almost  at  their  destina- 
tion, they  would  have  refused  to 
proceed.  But  Richards  was  pursu- 
ing his  usual  occupation.  He  was 
under  no  duty  to  stop  at  the  6-mile 
point     and     weigh 

the   probabilities    as   almndo^n  nnder- 

to     whether    there  ISllf '[If „ii  •*^* 

might  be  danger  m 

proceeding  farther.     He  was  fol- 
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lowing  his  vocation  and  had  a  right 
to  proceed. 

In  Interstate  Business  Men's 
Acci.  Asso.  V.  Lester,  168  C.  C.  A. 
309,  257  Fed.  225,  it  is  said :  "Men 
holding  accident  policies  do  not  have 
to  enter  into  nice  calculations  to  de- 
termine whether  they  are  stepping 
into  a  field  of  greatly  increased 
hazard  or  not,  in  following  their  vo- 
cations. They  may  go  about  their 
course  of  life,  knowing  that  they  are 
protected  by  their  insurance,  unless 
they  enter  a  hazard  which  is  ex- 
pressly excepted  from  their  policy." 
In  State  L.  Ins.  Co.  v.  Allison,  14 
A.L.R.  412,  —  C.  C.  A.  — ,  269  Fed. 
93,  the  court  says:  "Experience 
convincingly  teaches  that  the  haz- 
ards incident  to  many  .  .  .  em- 
ployments other  than  war  are  such 
that  it  is  to  be  expected  that  some 
of  those  engaged  therein  will  be  in- 
jured or  killed.  If  an  accident  policy 
contains  no  provision  excepting 
such  hazards,  and  by  chance,  with- 
out the  insured's  design,  consent,  or 
co-operation,  he  is  injured  or  killed 
as  a  result  of  a  hazard  incident  to 
his  occupation,  his  injury  or  death 
properly  may  be  said  to  have  been 
caused  by  accidental  means." 

Possibly  greater  care  might  have 
been  exercised  by  Richards  and  his 
companions.  Possibly  all  were  neg- 
ligent in  not  taking  more  water  and 

in  not  adopting 
some  additional  pre- 
cautionary meas- 
ures. But  negligence  is  not  here 
involved.  Under  this  policy  it  is 
not  a  defense  which  the  appellant 
may  invoke. 

Neither  is  "voluntary  exposure  to 
danger"  a  defense.  The  policy  does 
not  contain  such  a  provision. 

Unless  the  deceased  intended  to 
produce  the  very  result  which  oc- 
curred, the  element  of  danger  is 
both  unimportant  and  immaterial, 

because,  as  said  in 
Interstate  Business 
Men's  Acci.  Asso. 
V.  Lester,  supra : 
"Persons  protected  by  accident  in- 
surance may  incur  consciously  haz- 
ards which  may  result  in  their  in- 


— effect   of 
neffllgrence 


—effect   of 
volnntarj- 
exposure  to 
dangrer. 


jury  or  death;  without  forfeiting  the 
insurance,  unless  the  policy  express- 
ly excepts  the  hazards." 

While  we  have  referred  to  negli- 
gence and  voluntary  exposure  to 
unnecessary  danger  as  not  being  in- 
vokable  defenses  in  this  case,  it 
should  not  be  understood  that  we 
think  the  evidence  would  in  the  least 
degree  establish,  or  even  tend  to  es- 
tablish, either  negligence  or  volun- 
tary and  conscious  exposure  to  dan- 
gler, if  those  were  among  the  inhibi- 
tions of  the  policy. 

In  speaking  of  sunstroke  as  in- 
volved in  the  present  case,  we  have 
reference  to  what  some  writers  have 
called  true  sunstroke;  that  is,  sun- 
stroke from  the  direct  rays  of  the 
sun. 

Our  conclusions  are  that  the  term 
"bodily  injuries"  within  the  mean- 
ing of  the  policy  embraces  sunstroke 
or  a  heat  stroke  from  the  direct  rays 
of  the  sun ;  that  the  sunstroke  was 
itself  in  this  case  an  accidental  cause 
or  means  resulting  in  the  death  of 
the  insured;  that  the  combination 
of  unexpected  circumstances,  and 
particularly  the  miscalculation  of 
the  distance  from  the  river  to  the 
mining  claim,  were  accidental 
means  unexpectedly  producing  an 
unforeseen  and  unforeseeable,  un- 
usual, and  not  to  be  expected  result, 
and  that,  on  the  admitted  facts,  the 
submittal  of  the  issues  to  the  jury 
was  unnecessary ;  plaintiff  being  en- 
titled to  an  instruction  directing  a 
verdict  in  her  favor.  Having  ar- 
rived at  the  conclusions  stated,  it  is 
not  necessary  to  consider  the  alleged 
errors  in  the  instructions  and  in  the 
procedure  on  the  trial. 

We  think  the  judgment  right,  and 
it  is  affirmed. 

Corfman,  Ch.  J.,  and  Gideon  and 
Thurman,  JJ.,  concur. 

Frick,  J.,  concurring: 

I  concur  both  in  the  reasoning  and 
in  the  conclusions  of  Mr.  Justice 
Weber.  I  have  less  hesitation  in  do- 
ing so  for  the  reason  that  sunstroke, 
as  commonly  understood  by  the  lay- 
man, is  not  a  disease.    The  defend- 
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ant  was  as  well  aware  of  that  fact 
as  anyone.  If,  therefore,  it  was  in- 
tended that  sunstroke  should  be  ex- 
cluded as  one  of  the  hazards  covered 
by  the  policy,  the  defendant  should 
have  said  so  in  the  policy  itself. 
Not  having  done  that,  and  having 
thus  led  the  ordinary  layman  to  as- 
sume that  the  term  "sunstroke"  was 
to  receive  its  popular  rather  than  its 
technical  meaning,  and  having  had 
the  advantage  of  selling  its  policies 
to  those  who  so  understood  the  term, 
it  should  not  now  be  permitted  to 
insist  upon  the  technical  and  re- 
stricted meaning  of  the  term,  at 
least  not  in  a  case  like  the  one  at 


bar.  While  if  in  a  few  words  it  Had 
been  stated  in  the  policy  that  sun- 
stroke was  to  be  considered  as  a  dis- 
ease, and  not  as  an  accident,  no  one 
could  have  been  misled,  yet  it  might 
well  be  that  if  the  exception  had 
been  thus  plainly  stated  in  the  policy 
many  of  those  who  bought  the  pol- 
icy in  the  belief  that  it  covered  sun- 
stroke might  have  declined  to  enter 
into  such  a  contract  of  insurance. 
The  defendant  having  thus  had  the 
advantage  of  the  popular  under- 
standing in  selling  insurance,  it 
should,  in  my  judgment,  also  bear 
the  consequences  of  that  under- 
standing. 


ANNOTATION. 

Deadi  or  injury  from  sanstroke  as  an  accident  or  as  die  result  of  accidental 

policy. 


As  to  right  of  recovery  under  work- 
men's compensation  acts  for  injury  or 
death  due  to  sunstroke,  see  annotation 
in  13  A.L.R.  979. 

It  is  held  by  the  weight  of  authority, 
and  apparently  the  better  reasoned 
cases,  that  a  sunstroke,  suffered  by 
one  unexpectedly,  is  witRin  the  pro- 
tection of  an  accident  policy  insuring 
against  bodily  injuries  sustained 
through  external,  violent,-  and  acci- 
dental means. 

Illinois. — Higgins  v.  Midland  Casu- 
alty Co.  (1917)  281  111.  481,  118  N.  E. 
11. 

Indiana.— Elsey  v.  Fidelity  &  C.  Co. 
(1918)  187  Ind.  447,  L.R.A.1918F,  646, 
120  N.  E.  42,  overruling  (1915)  — 
Ind.  App.  — ,  109  N.  E.  413. 

Kentucky. — ^Pack  v.  Prudential  Cas- 
ualty Ck).  (1916)  170  Ky.  47,  L.R.A. 
1916E,  952,  185  S.  W.  496. 

Minnesota.  —  Mather  v.  London 
Guarantee  &  Acci.  Co.  (1914)  125 
Minn.  186,  145  N.  W.  963. 

New  York. — Gallagher  v.  Fidelity  & 
C.  Co.  (1914)  163  App.  Div.  556,  148 
N.  Y.  Supp.  1016,  affirmed  in  (1917) 
221  N.  Y.  664,  117  N.  E.  1067. 

Oklahoma.  —  Continental  Casualty 
Co.  V.  Clark  (1918)  —  Okla.  — ,  L.R.A. 
1918F,  1007,  173  Pac.  453. 

Texas. — ^Bryant  v.  Continental  Cas- 


ualty Co.  (1916)  107  Tex.  582,  L.R.A. 
1916E,  945,  182  S.  W.  673,  Ann.  Cas. 
1918A,  517,  overruling  (1912)  —  Tex. 
Civ.  App.  — ,  145  S.  W.  686. 

Utah.  —  See  the  reported  case 
(Richards  v.  Standabd  Aoci.  Ins.  Co. 
ante,  1183). 

It  will  be  observed  that  in  the  re- 
ported case  (Richards  v.  Standard 
Aoci.  Ins.  Co.)  it  was  decided  that 
death  from  sunstroke  when  going  into 
the  desert  in  a  high  temperature  to 
inspect  a  mine  in  pursuance  of  the 
insured's  business  was  a  bodily  injury 
effected  through  accidental  means 
within  the  contemplation  of  an  acd- 
dent  policy,  where  the  insured  was 
not  met  with  horses  as  he  expected  to 
be,  and  was  compelled  to  make  the 
journey  on  foot,  and,  by  reason  of 
misinformation  about  the  distance,  did 
not  take  water  enough  to  supply  him- 
for  the  actual  trip,  although  he  had 
enough  for  the  represepted  distance, 
which  would  have  prevented  the  in- 
jury had  it  not  become  exhausted.  It* 
will  be  noted  that  the  facts  here  dis- 
close an  unexpected  and  unforeseen 
continuance  of  exposure  to  the  heat 
by  reason  of  the  misrepresentations 
of  one  of  the  prospectors  as  to  the 
distance  they  would  be  required  to  go 
to  visit  the  property  to  be  inspected,-' 
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and  by  reason  of  the  horses  not  being 
available. 

A  recovery  has  also  been  allowed 
where  the  sunstroke  occurred  while 
the  insured  was  performing  his  ordi- 
nary duties  and  there  were  no  circum- 
stances showing  an  unexpected  ex- 
posure to  the  sun. 

Thus,  in  Pack  V.  Prudential  Casualty 
Co.  (Ky.)  supra,  where  the  policy  in- 
sured against  loss  from  bodily  injuries 
sustained  through  external,  violent, 
and  accidental  means,  and  provided 
that  "if  sunstroke  caused  by  the  direct 
effect  of  the  sun's  rays,  or  freezing, 
septicemia,  or  hydrophobia,  .  .  . 
accidentally  suffered  by  the  insured, 
shall  result"  within  a  certain  period, 
the  principal  sum  should  be  payable, 
it  was  held  that  a  sunstroke  suffered 
by  the  insured  in  the  pursuit  of  his 
business  as  a  section  hand  was  within 
the  protection  of  the  policy;  the  view 
being  taken  that  it  was  not  necessary 
that  the  sunstroke  should  be  preceded 
and  caused  by  any  accident,  or  any 
unforeseen  or  unexpected  event.  The 
court  said :  ''Now  is  this  indemnity  to 
be  limited  to  sunstroke  that  is  pre- 
ceded by  and  caused  by  an  accident  or 
an  unforeseen  or  unexpected  event,  or 
is  it  to  embrace  sunstroke  produced  by 
causes  that  could  not  be  reasonably 
anticipated,  and  which  occur  while  the 
insured  is  going  about  his  business  in 
the  usual  way?  If  the  latter,  then 
this  clause  would  cover  a  sunstroke 
suffered  under  the  circumstances  de- 
scribed in  the  evidence,  because  it  is 
a  matter  of  common  knowledge  that 
sunstroke  in  this  climate  is  not  the 
natural  or  probable  result  of  engaging 
in  ordinary  manual  labor  on  a  warm 
summer  day.  On  the  contrary,  it  is  a 
very  unexpected  and  unusual  occur- 
rence. It  is  so  rare>  indeed,  that  it 
may  well  be  called  an  'accident,'  which 
is  defined  by  Webster  as  'an  event  that 
takes  place  without  one's  foresight  or 
•expectation.  An  undesigned,  sudden, 
and  unexpected  event  .  •  .  happen- 
ing by  chance  or  unexpectedly,  taking 
place  not  according  to  the  usual  course 
of  things.'  The  same  definition  in 
4ifferent  words  is  found  in  C.  J.  vol.  1, 
p.  390,  and  in  Am.  &  Eng.  Enc.  Law, 
vol*  1,  p.  293.    And  this  definition  of 


an  accident  seems  peculiarly  fitted  to 
the  facts  of  this  case.  Here  Pack  was 
engaged,  with  other  laborers,  in  doing 
ordinary  manual  labor  such  as  great 
numbers  of  laboring  men  are  engaged 
in  every  day.  They  are  accustomed  to 
working  in  expoged  places  on  hot  days, 
and  do  not  anticipate  any  ill  effects 
from  the  heat.  Occasionally,  perhaps, 
one  of  them  may  have  a  sunstroke; 
but,  if  he  doiBs,  it  is  such  an  unex- 
pected, unforeseen,  and  unusual  thing 
as  to  come  well  within  the  definition 
of  an  accident.  Unless  the  clause 
in  this  contract  providing  indemnity 
against  sunstroke  is  construed  to 
embrace  cases  like  the  one  we  have, 
it  is  deceptive  and  misleading,  and 
fails  to  afford  the  protection  its  read- 
ing implies.  If  an  insured  who  should 
suffer  sunstroke  when  engaged  in  his 
usual  occupation,  or  in  doing  the 
things  he  usually  does,  is  not  to  be 
protected  by  this  clause  in  the  policy, 
it  has  little  beneficial  meaning;  for, 
according  to  the  construction  con- 
tended for,  the  insured  would  not  be 
protected  in  any  state  of  case  unless 
the  sunstroke  happened  while  the  in- 
sured was  by  accident  or  misfortune 
involuntarily  placed  in  a  position  or 
surrounded  by  conditions  that  would 
subject  him  to  the  rays  of  the  sun  in 
an  unexpected  and  unforeseen  manner. 
It  is,  of  course,  true  that  sunstroke 
suffered  in  this  way  would  be  acci- 
dental, but  not  more  so  than  would 
sunstroke  suffered  under  ordinary  con- 
ditions when  it  could  not  be  reason- 
ably anticipated  or  foreseen  that  it 
would  happen.  The  very  purpose  ol 
accident  insurance  is  to  protect  the 
insured  against  accidents  that  occur 
when  he  is  going  about  his  business 
or  attending  to  his  work  or  affairs  in 
the  usual  way  without  any  thought  of 
being  injured  or  killed,  and  when 
there  is  no  probability,  in  the  ordinary 
course  of  human  experience,  that  he 
will  meet  with  accident  or  death.  The 
reason  why  men  secure  accident  in- 
surance is  to  protect  them  against  un- 
foreseen and  unexpected  accidents 
that  may  happen  in  the  ordinary 
course  of  their  lives,  and  when  they 
are  pursuing  in  the  usual  way  their 
daily  vocations,  or  doing  in  the  ordi- 
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nary  way  the  things  that  men  do  in 
the  common,  everyday  affairs  of  life. 
Nearly  all  accidents  happen  when 
people  are  going  about  their  business 
in  the  usual  way  and  are  voluntarily 
doing  the  things  before  them  to  do. 
There  are  many  clauses  in  this  policy 
protecting  the  insured  against  acci- 
dental injury  or  death,  and,  if  the 
argument  of  counsel  is  sound  when 
applied  to  the  sunstroke  clause  in  the 
policy,  there  seems  no  good  reason 
"Why  the  construction  contended  for 
should  not  embrace  all  of  the  other 
indemnity  features,  with  the  result 
that  the  insured  would  find  himself 
without  protection  against  the  very 
things  for  which  he  secured  the  in- 
surance as  indemnity.  We  therefore 
hold  that,  although  Pack  was  volun- 
tarily engaged  in  working  in  the  sun, 
the  sunstroke  was,  nevertheless,  an 
accident  that  he  could  not  reasonably 
have  foreseen  or  anticipated,  al- 
though, if  it  might  have  reasonably 
been  expected  that  a  sunstroke  would 
follow  as  a  natural  and  probable  re^ 
suit  of  his  work  on  this  hot  day,  the 
stroke  was  not  an  accident  within  the 
meaning  of  the  policy." 

And  in  Bryant  v.  Continental  Casu- 
alty Co.  (1916)  107  Tex.  585,  L.R.A. 
1916E,  946,  182  S.  W.  673,  Ann.  Cas. 
1918A,  517,  overruling  (1912)  —  Tex. 
Civ.  App.  — ,  145  S.  W.  636.  where  the 
policy  insured  against  bodily  injury 
effected  through  external,  violent,  and 
purely  accidental  means,  and  provided 
that  "if  sunstroke,  freezing,  or  hydro- 
phobia, due  in  either  case  to  external, 
violent,  and  accidental  means,  shall 
result,  independently  of  all  other 
causes,  in  the  death  of  the  insured," 
the  company  would  pay  the  principal 
sum,  it  was  held  that  death  from  a 
sunstroke  suffered  while  the  insured 
was  performing  his  ordinary  duties 
was  a  risk  covered  by  the  policy,  and 
that  it  was  unnecessary  in  order  to 
warrant  a  recovery  that  the  exposure 
to  the  sun  should  be  the  result  of  an 
accident.  (The  extended  and  valuable 
discussion  of  the  question  by  the 
court  in  this  case  makes  a  somewhat 
extended  quotation  from  its  opinion 
advisable.)  The  court  said :  "The  in- 
quiry at  once  arises  as  to  when  the 


cause  of  an  injury  is  to  be  considered 
as  accidental;  that  is,  what  is  the 
proper  construction  of  the  term,  'acci- 
dental means,',  as  used  in  insurance 
policies  of  this  nature?  The  best  defi- 
nition of  the  term  in  the  books  is 
that  given  by  the  United  States  Su- 
preme Court  in  the  leading  case  of 
United  States  Mut.  Acci.  Asso.  v. 
Barry  (1889)  131  U.  S.  100,  83  L.  ed. 
60,  9  Sup.  Ct  Rep.  Rep.  755.  .  .  . 
The  Supreme  Court,  through  Mr. 
Justice  Blatchford,  expressed  its  ap- 
proval of  the  trial  court's  instruc- 
tion to  the  jury  under  this  provi- 
sion of  the  policy  in  the  following 
language,  which  embodies  the  sub- 
stance of  the  instruction  and  has 
since  served  as  an  accepted  defini- 
tion of  the  term,  'accidental  means.' 
The  court  properly  instructed  them 
that  the  jumping  off  the  platform  was 
the  means  by  which  the  injury,  if  any 
was  sustained,  was  caused;  that  the 
question  was  whether  there  was  any- 
thing accidental,  unforeseen,  invol- 
untary, unexpected,  in  the  act  of 
jumping,  from  the  time  the  deceased 
left  the  platform  until  he  alighted  on 
the  ground;  that  the  term  'accidental' 
was  used  in  the  policy  in  its  ordinary, 
popular  sense,  as  meaning  'happening 
by  chance ;  unexpectedly  taking  place, 
not  according  to  the  usual  course  of 
things,  or  not  as  expected;'  that,  if  a 
result  is  such  as  follows  from  ordi- 
nary means,  voluntarily  employed,  in 
a  not  unusual  or  unexpected  way,  it 
cannot  be  called  a  result  effected  by 
accidental  means;  but  that  if,  in  the 
act  which  precedes  the  injury,  some- 
thing unforeseen,  unexpected,  un- 
usual, occurs,  which  produces  the  in- 
jury, then  the  injury  has  resulted 
through   accidental   means.'  .     • 

Upon  the  admitted  facts,  was  the  sun- 
stroke suffered  by  Perry,  the  assured, 
under  this  clearly  stated  general  rule, 
an  accident?  It  was,  undoubtedly. 
He  was  at  the  time  walking  the  streets 
in  the  ordinary  way,  unconscious  of 
any  danger  from  the  heat  of  the  sun, 
as  is  to  be  plainly  inferred  from  the 
stated  facts,  with  apparently  no  ap- 
prehension of  injury  from  that  source, 
and  a  sunstroke  suddenly  befell  him. 
True,  his  exposure  to  the  sun  was 
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voluntary.  But  that  does  not  conclude 
the  question.  Though  the  exposure  be 
regarded  as  'the  means'  of  his  injury, 
•^to  our  minds  an  erroneous  view, — 
and  as  purely  voluntary,  it  cannot  be 
said  that  the  result  was  one  following 
'in  a  not  unusual  or  unexpected  way' 
from  such  means.  On  the  contrary, 
in  the  course  of  the  exposure,  the  act 
immediately  preceding  the  injury,  the 
sudden  prostration  occurred,  not  the 
usual  happening  under  such  circum- 
stances in  common  experience,  but 
having  forcibly  in  its  event  the  ele- 
ments of  'something  unforeseen,  un- 
expected,' and  out  of  the  ordinary 
course.  In  the  Barry  Case,  the  jump 
of  the  assured,  which  constituted  the 
act  immediately  preceding  his  injury 
and  occasioned  it,  was  likewise  volun- 
tary and  intentional.  It  was  'the 
means'  of  the  injury.  But  the  court 
repudiated  the  proposition  that  be- 
cause of  its  having  been  voluntary, 
the  resulting  injury  could  not  be  re- 
garded as  due  to  an  accident.  It  was 
held  to  have  been  an  accident,  not- 
withstanding the  voluntary  nature  of 
the  act  which  caused  it,  for  the  reason 
that  it  was  an  unforeseen  result  fol- 
lowing, not  naturally  from  the  act,  but 
In  an  unpsual  and  unexpected  way. 
The  question  might  well  be  rested  at 
this  place,  though  the  exposure  to 
which  the  assured  subjected  himself  be 
considered  as  'the  means'  of  his  injury. 
It  is  a  mistake,  however,  to  indulge 
that  assumption.  Exposure  to  the 
heat  is  the  cause  of  a  sunstroke  only 
in  the  sense  that  exposure  to  any  kind 
of  external  force  furnishes  the  occa- 
sion of  an  injury  as  the  result  of  its 
operation.  In  cases  arising  under 
accident  insuraince  policies  where  pos- 
sible negligence  on  the  part  of  the 
assured  does  not  affect  the  question 
of  liability,  the  efficient  cause  of  a 
sunstroke,  the  vis  major  which  inflicts 
the  injury,  is  necessarily  the  excessive 
heat,  and  it  must,  therefore,  be  deemed 
'the  means'  of  the  injury.  If  it  be 
solar  heat,  it  is  not  caused,  and,  when 
operating  naturally,  is  not  controlled, 
by  human  agency;  and  under  such 
circumstances  it  is  impossible  to 
associate  with  it  the  idea  of  its  'volun- 
tary employment,'  or  to  regard  acr  not 


an  accident  an  injury  from  it  when 
suffered  as  here  shown,  in  the  sense 
that  under  certain  conditions,  as  d^ 
clared  in  the  rule  above  noted,  an  in- 
jury resulting  from  a  means  volun- 
tarily employed  will  not  be  so  deemed. 
A  sunstroke  caused  by  the  sun's  rays, 
happening   under   the   circumstances 
found  in  this  case,  is,  in  our  opinion, 
an   accident,    as   clearly   so   as   is  a 
lightning  stroke.    Hutchcraft  v.  Trav- 
elers' Ins.  Co.  (1888)  87  Ky,  300,  12 
Am.  St.  Rep.  484,  8  S.  W.  570.    It 
befell  the  assured  without  any  human 
agency;    and    in    the    sudden,    unex- 
pected, and  unusual  way  in  which  he 
was  affected  by  the  heat  as  its  cause, 
it  had  all  of  the  elements  of  an  acci- 
dent in  its  occurrence  and  result.   It 
was  urged  in  the  argument  that  if  the 
sunstroke   which   brought   about  the 
death  of  Perry  is  held  to  have  been  an 
accident,  it  would  amount  to  a  holding 
that  every  sunstroke  suffered  is  an 
accident;  and,  as  a  consequence,  the 
term,   'due  to   accidental  means,'  is 
denied  any  force  as  an  express  limita- 
tion upon  the  insurer's  liability  for 
sunstroke.     This,  however,  does  not 
follow  from  the  decision,  as  is  dis- 
closed when  once  it  is  recognized,  as 
is  held  in  Continental  Casualty  Co.  v. 
Johnson  (1906)  74  KaiL  129,  6  L.R.A 
(N.S.>  609,  118  Am.  St.  Rep.  308,  85 
Pac.  545,  10  Ann.  Cas.  851,  that  sun- 
stroke may  be  caused  by  artificial,  as 
tfrell  as  solar,  heat;  and  the  term  has 
that  meaning  in  an  accident  policy, 
in  the  absence  of  a  contrary  qualifica- 
tion.   There  is  no  decision,  as  we  are 
aware,  opposed  to  this  holding.   In  the 
Johnson  Case  the  policy  appears  to 
have  been  one  also  issued,  as  is  to 
be  inferred  from  the  name  of  the  com- 
pany, •  by   the   present   defendant  in 
error.    It  contained  a  provision  as  fol- 
lows:   The  loss  of    .    .    .    time,  as 
above  provided,  due  solely  to    .   • '  * 
sunstroke  or  freezing  due  solely  to 
necessary  exposure  while  engaged  in 
his  occupation,  shall  be  deemed  to  be 
due  to  ^xternal,  violent,  and  purely 
accidental  causes,  and  shall  entitle  the 
insured  to  full  benefits  according  to 
the  terms  of  this  policy.'    The  assured, 
Johnson,  was  a  flue  welder,  and,  ^hilo 
engaged  in  his  occupation,  was  over- 
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come  by  heat  from  a  forge  or  f umac€i 
near  which  he  worked,  becoming  ill 
as  the  result,  and  suffering  loss  of 
time;  whereupon  he  brought  an  action 
on  the  policy,  claiming  that  his  loss 
was  due  to  sunstroke.  As  is  stated  in 
the  opinion,  it  was  argued  in  behalf 
of  the  defendant  company  that  the 
language  of  the  provision  quoted  in- 
dicated 'a  conception  of  sunstroke  as 
something  of  sudden  and  unexpected 
occurrence,  more  or  less  in  the  nature 
of  an  accident,  and  that  this  concep- 
tion is  only  appropriate  to  an  attack 
brought  on  by  exposure  to  the  sun's 
rays.'"  It  was  admitted  by  the  in- 
surer in  that  case, — ^in  other  words, 
both  in  its  policy  provision  and  in  the 
interpretation  of  it  which  it  invoked, — 
not  only  that  a  sunstroke  suddenly  and 
unexpectedly  suffered  from  the  heat 
of  the  sun  in  the  course  of  a  neces- 
sary exposure  is  to  be  regarded  as  an 
accident,  but,  furthermore,  that  only 
such  a  sunstroke,  so  suffered,  is  to  be 
deemed  as  'due  to  accidental  means.' 
The  court,  in  determining  the  case, 
overruled  the  contention  that  the  term 
'sunstroke,'  as  found  in  the  policy,  de- 
noted only  a  condition  brought  about 
by  the  heat  of  the  sun,  and  held  that  a 
sunstroke  caused  by  artificial  heat  was 
equally  within  the  risk  of  the  policy. 
If,  as  thus  appears,  'the  means'  of  a 
sunstroke  may  be  artificial  heat, — 
something  which  is  produced  and  may 
be  controlled  by  human  agency, — 
under  the  rule,  above  stated,  'that  if 
a  result  is  such  as  follows  from  ordi- 
nary means,  voluntarily  employed,  in 
a  not  unusual  or  unexpected  way,  it 
cannot  be  called  a  result  effected  by 
accidental  means,'  it  follows  that  sun- 
stroke, effected  by  such  means,  may 
occur  under  such  circumstances  as 
not  to  constitute  it  an  accident,  just 
as  any  other  form  of  injury  proceeding 
from  a  'means'  likewise  caused  by  and 
within  the  control  of  human  agency 
may,  under  similar  circumstances,  be 
suffered,  and,  as  determined  by  the 
aame  rule,  be  not  an  accident.  'The 
rule  just  referred  to  is  but  the  state- 
ment of  a  fact  of  human  experience 
with  respect  to  all  artificial  agencies 
and  their  uses, — ^the  announcement  of 
the  general  recojgrnltion  that  an  injury 
•  17  A.L.R.— 76. 


may  result  from  the  particular,  volun- 
tary use  of  such  an  agency  for  a  given 
purpose,  but  not  be  an  accident,  be- 
cause ensuing  naturally,  and  ii^  a 
usual  and  reasonably  to  be  expected 
way,  from  the  means  thus  employed. 
The  consequences  of  the  use  of  arti- 
ficial heat  are  not  to  be  exempted 
from  its  application.  Where,  because 
of  the  particular  circumstances  the 
rule  would  apply  to  any  other  charac- 
ter of  injury  resulting  from  a  given 
cause,  it  would,  for  the  same  reason, 
likewise  apply  to  prostration  brought 
about  by  artificial  heat  While  not  as 
probable,  from  the  nature  of  the  in- 
jury, as  in  the  case  of  other  kinds 
of  injury,  it  is  possible,  therefore, 
under  this  recognized  rule,  for  sun- 
stroke to  occur  under  such  circum- 
stances as  not  to  be  an  accident;  and 
our  holding  does  not  exclude  that 
possibility."       * 

And  in  Continental  Casualty  Co.  v. 
Clark  (1918)  —  Okla.  — ,  L.R.A.1918F, 
1007,  178  Pac.  453,  where  an  accident 
policy  provided  that  "if  sunstroke, 
freezing,  or  hydrophobia,  due  in  either 
case  to  external,  violent,  or  accidental 
means,  shall  result,  independently  of 
all  other  causes,  in  the  death  of  the 
insured  within  ninety  days  from  the 
date  of  the  exposure  or  infection,  the 
company  will  pay  said  principal  sum 
as  indemnity  for  loss  of  life,"  it  was 
held  that  "accidental  means"  was  used 
to  denote  "accidental  cause,"  and  that, 
in  case  of  sunstroke,  if  it  was  suffered 
while  the  insured  was  engaged  in  his 
usual  avocation  or  going  about  his 
affairs  in  an  ordinary  manner,  as  any 
other  person  might  have  been  under 
like  or  similar  circumstances,  and  he 
did  not  intentionally  and  voluntarily 
subject  himself  to  intense  heat  calcu- 
lated to  produce  sunstroke,  with  the 
knowledge  that  it  would  probably 
occur,  then  the  sunstroke  was  suf- 
fered from  "accidental  means"  or 
"accidental  cause,"  within  the  mean- 
ing of  the  policy.  The  court  said: 
'■While  the  decisions  generally,  with 
a  few  exceptions,  hold  that  sun- 
stroke is  a  disease,  it  is  not  regarded 
as  a  disease  in  the  popular  mind. 
In  the  common  understanding  of 
the  insuring  public,  it  is  accounted' 
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a  kind  of  violent  personal  injury,  from 
the  very  idea  of  sudden  and  external 
force  carried  by  the  word.  If  classed 
by  medical  authorities  as  technically  a 
<iis(ease,  to  none  but  an  expert  medical 
mind  would  the  provisions  of  this 
policy  have  carried  this  significance, 
Particularly  is  this  true  when  read  in 
•connection  with  the  other  two  causes, 
freezing  and  hydrophobia,  provided 
for  in  the  same  clause  of  the  con- 
tract." 

And  in  Elsey  v.  Fidelity  &  C.  Co. 
(1918)  187  Ind.  447,  L.R.A.1918F,  646, 
120  N.  E.  42,  superseding  the  opinion 
-of  the  appellate  court  (1915)  —  Ind. 
App.  — ,  109  N.  E.  413,  where  the 
policy  provided  for  indemnity  "against 
bodily  injury  sustained  through  acci- 
dental means,  and  resulting  directly 
and  exclusively  of  other  causes  in 
immediate,  continuous,  and  total  dis- 
ability," and  also  prodded  that  "sun- 
stroke .  .  .  suffered  through  acci- 
dental means  shall  be  deemed  a  bodily 
injury  within  the  meaning  of  the 
policy,"  it  was  held  that  a  sunstroke 
sustained  by  the  insured  while  riding 
to  his  place  of  employment  on  a  street 
•car  on  a  hot  day  was  caused  by  acci- 
dental means,  although  the  exposure 
was  not  brought  about  by  circumstan- 
ces giving  it  the  character  of  an  acci- 
dent. 

And  in  Higgins  v.  Midland  Casualty 
€o,  (1917)  281  IlL  431,  118  N.  E.  11, 
where  a  policy  insured  against  "bodily 
injury  sustained  through  accidental 
means,"  and  provided  that  blood  poi- 
soning, sunstroke,  freezing,  hydropho- 
bia ...  as  the  result  of  such  in- 
jury shall  be  deemed  to  be  included 
in  the  term  "such  injury"  it  was 
lield  that  a  recovery  could  be  had 
under  the  policy,  upon  its  appear- 
ing that  the  insured,  a  traffic  police- 
man, sustained  a  sunstroke  while 
directing  traffic  on  a  very  warm  day, 
the  court  holding  that  the  sunstroke 
was  the  result  of  accidental  means. 

And  a  recovery  has  been  allowed  for 
loss  occasioned  by  a  sunstroke  sus- 
tained by  one  on  a  hot  day,  after  being 
exposed  to  the  sun's  rays  in  the  con- 
duct of  his  business,  where  the  polrcy 
insured  against  bodily  injary  through 
accidental  means,  and  provided  that 


"any  one  of  the  following,  namely, 
sunstroke,  freezing,  hydrophobia,  as- 
phyxiation, suffered  through  acciden- 
tal means,  .  .  .  shall  be  deemed  a 
bodily  injury,"  the  court  holding  that 
the  sunstroke  was  unexpected,  and 
therefore  accidental,  and  that  it  was 
unnecessary  it  should  be  the  result  of 
a  preceding  accident.  Gallagher  v. 
Fidelity  &  C.  Co.  (1914)  163  App.  Div. 
556,  148  N.  Y.  Supp.  1016,  affirmed  in 
(1917)  221  N.  Y.  664,  117  N.  E.  1067. 

And  in  Mather  v.  London  Guarantee 
&  Acci.  Go.  (1914)  125  Miiuu  186, 145 
N.  W.  968,  where  the  policy  in- 
sured against  bodily  injuries  suffered 
through  external,  violent,  and  acci- 
dental means,  and  contained  a  pro- 
vision, excepting  liability  for  injuries 
resulting  from  a  certain  cause,  in 
which  the  word  "sunstroke"  appeared, 
and  which  had  been  stricken  out  upon 
the  applicant  stating  that  a  policy 
covering  sunstroke  was  desired,  it  was 
held  that  it  could  not  be  said  as  a 
matter  of  law  that  a  sunstroke  was  not 
covered  by  th%  policy. 

But  in  several  cases  the  view  has 
been  taken  that  a  sunstroke  not  re- 
sulting from  an  unexpected  exposure 
does  not  result  from  an  accident  or  by 
accidental  means. 

In  the  first  case  to  consider  the 
question,  Sinclair  v.  Maritime  Pass. 
Assur.  Co.  (1861)  3  El.  &  El.  476,  121 
Eng.  Reprint,  521,  where  a  policy  in- 
sured  the  master  of  a  vessel  against 
any  personal  injury  from,  or  by  reason 
of,  any  accident  which  might  happen 
to  him,  and  he  sustained  a  sunstroke 
while  performing  his  regular  duties, 
and  died  therefrom,  it  was  held  that 
his  death  resulted  from  a  "natural 
cause,  and  not  from  'accident* "  within 
the  meaning  of  the  policy.  The  court 
said :  "It  is  difficult  to  define  the  term 
'accident,'  as  used  in  a  policy  of  this 
nature,  so  as  to  draw  with  perfect 
accuracy  a  boundary  line  between  in- 
jury or  death  from  accident,  and  in- 
jury or  death  from  natural  causes; 
such  as  shall  be  of  universal  appKca- 
tiozL  At  the  same  time  we  think  we 
may  safely  assume  that,  in  the  term 
'accident'  as  so  used,  some  violence, 
casualty,  or  vis  major  is  necessarily 
involved.     We  cannot  think  disease 
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produced  by  the  action  of  a  known 
cause  can  be  considered  as  accidental. 
Thus,  disease  or  death  engendered  by 
exposure  to  heat,  cold,  damp,  the  vicis- 
situdes of  climate,  or  atmospheric  in- 
fluences, cannot,  we  think,  properly  be 
said  to  be  accidental;  unless,  at  all 
•events,  the  exposure  is  itself  brought 
about  by  circumstances  which  may 
give  it  the  character  of  accident. 
"Thus  (by  way  of  illustration),  if, 
from  the  effects  of  ordinary  exposure 
to  the  elements,  such  as  is  common 
in  the  course  of  navigation,  a  mariner 
should  catch  cold  and  die,  such  death 
would  not  be  accidental;  although  if, 
heing  obliged  by  shipwreck  or  other 
disasters  to  quit  the  ship  and  take  to 
the  sea  in  an  open  boat,  he  remained 
-exposed  to  wet  and  cold  for  some 
time,  and  death  ensued  therefrom,  the 
death  might  properly  be  held  to  be  the 
result  of  accident.  It  is  true  that,  in 
one  sense,  disease  or  death  through 
the  direct  effect  of  a  known  natural 
cause,  such  as  we  have  referred  to, 
may  be  said  to  be  accidental,  inasmuch 
as  it  is  uncertain  beforehand  whether 
the  effect  will  ensue  in  any  particular 
case.  Exposed  to  the  same  malaria  or 
infection,  one  man  escapes,  another 
■succumbs.  Yet  diseases  thus  arising 
have  always  been  considered  not  as 
■accidental,  but  as  proceeding  from 
natural  causes.  In, the  present  in- 
■stance,  the  disease  called  sunstroke, 
iilthough  the  name  would  at  first  seem 
to  imply  something  of  external  vio- 
lence, is,  so  far  as  we  are  informed,  an 
inflammatory  disease  of  the  brain, 
brought  on  by  exposure  to  the  too  in- 
tense heat  of  the  sun's  rays.  It  is  a 
disease  to  which  persons  exposing 
themselves  to  the  sun  in  a  tropical 
•climate  are  more  or  less  liable,  just 
as  persons  exposed  to  the  other  natu- 
ral causes  to  which  we  have  referred 
are  liable  to  disastrous  consequences 
therefrom.  The  deceased,  in  the  dis- 
charge of  his  ordinary  duties  about  his 
ahip,  became  thus  affected  and  so  died. 
We  think,  for  the  reasons  we  have 
given,  that  his  death  must  be  consid- 
ered as  having  arisen  from  a  'natural 
cause,'  and  not  from  'accident,'  within 
the  meaning  of  this  policy." 

The  decision  in  the  Sinclair  Case 


was  relied  upon  in  Dozier  v.  Fidelity 
&  C.  Co.  (1891)  18  L.R.A.  114,  46  Fed. 
446,  where  it  was  held  that  a  sun- 
stroke was  not  within  the  risks 
covered  by  a  policy  insuring  ''against 
bodily  injuries  sustained  through  ex- 
ternal, violent,  and  accidental  means," 
but  expressly  excluding  liability  for 
"any  disease  or  bodily  infirmity,"  it 
being  held  that  a  sunstroke  was  a 
disease,  and  that  a  disease  produced 
by  a  known  cause  could  not  be  acci- 
dental. The  court  said :  "If  sunstroke 
or  heat  prostration  is  properly  classi- 
fied among  diseases,  it  is  expressly  ex- 
cepted from  the  operation  of  this 
policy.  It  is  discussed  in  works  on 
pathology  under  the  head  of  diseases 
of  the  brain.  Niemeyer,  in  his  work 
on  Practical  Medicine  (vol.  2,  pp.  181, 
182),  treats  of  it  under  the  head  of 
'Diseases  of  the  Brain.'  He  asserts 
that  the  investigations  and  experi- 
ments of  so  renowned  a  specialist  as 
Obernier  have  entirely  exploded  the 
once  common  notion  that  sunstroke, 
or  insolatio,  depends  upon  hyperemia 
of  the  brain,  induced  by  the  action 
of  the  sun's  rays  on  the  head.  The 
rays  of  the  sun  are  not  essential  to  it. 
'It  is  now  known  that  in  this  disease 
there  is  a  serious  derangement  of  the 
heat-producing  function,  and  a  great 
rise  in  the  bodily  temperature,  which, 
in  extreme  case,  may  reach  109  de- 
grees or  110  degrees  Fahr.'  And  he 
concludes  that,  while  nothing  is  yet 
known  of  the  anatomical  lesions  upon 
which  sun  stroke  depends,  yet  'the  dis- 
order has  a  definite  materiial  basis.'  A 
standard  encyclopsedia  (Britannica, 
vol.  22,  p.  666)  terms  it  a  'disease,'  and 
prescribes  its  methods  of  treatment. 
From  this  and  other  standard  works 
we  collate  the  following  facts:  That 
it  is  a  term  applied  to  the  effects  upon 
the  central  nervous  system,  and. 
through  it  upon  other  organs  of  the 
body,  by  exposure  to  the  sun  or  to 
overheated  air.  Although  most  fre- 
quently observed  in  tropical  regions, 
this  disease  also  occurs  in  temperate 
climates  during  hot  weather.  A  moist 
condition  of  the  atmosphere,  which  in- 
terferes with  the  cooling  of  the  over- 
heated body,  greatly  increases  tho 
liability  to  suffer  from  this  ailment.' 
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The  common  notion  that  sunstroke,  or 
'heat  prostration/  as  it  is  termed  in 
the  petition,  comes  like  a  stroke  of 
lightning  from  a  piercing  ray  of  the 
sun,  is  utterly  at  fault.  It  affects  per- 
sons frequently  during  the  night.  It 
often  results  from  overcrowding  in 
quarters,  as  in  the  case  of  soldiers  in 
barracks,  and  to  persons  in  poorly 
ventilated  rooms.  Also  persons  whose 
employment  exposes  them  to  heat  more 
of  less  intense,  such  as  laundry  work- 
ers and  stokers,  are  apt  to  suffer  from 
this  in  hot  seasons.  'Causes  calculated 
to  depress  the  health,  such  as  previous 
disease,  particularly  affections  of  the 
nervous  system,  anxiety,  worry,  or 
overwork,  irregularities  in  food,  and, 
in  a  marked  degree,  intemperance, 
have  a  predisposing  influence;  while 
personal  uncleanliness,  which  pre- 
vents, among  other  things,  the  healthy 
action  of  the  skin,  the  wearing  of 
tight  garments,  which  impede  alike 
the  functions  of  heart  and  lungs,  and 
living  in  overcrowded  and  insanitary 
dwellings,  have  an  equally  hurtful 
tendency/  Longmore,  in  his  reports 
of  cases  occurring  in  the  British  Army 
in  India,  where  it  is  quite  prevalent, 
attributes  it  much  to  the  foul  air  and 
badly  ventilated  quarters,  and  he  also 
speaks  of  its  pathological  conditions. 
In  all  its  forms,  ranging  from  'heat 
syncope'  and  *heat  apoplexy/  to  'ardent 
thermic  fever,'  it  is  subjected  to  medi- 
cal treatment  as  a  disease,  and  its 
fatality  is  estimated  at  40  to  50  per 
cent.  With  what  propriety  for  accu- 
racy, therefore,  can  this  malady  be 
termed  an  accident,  any  more  than 
cholera,  smallpox,  or  yellow  fever,  or 
apoplexy?  It  may  be  an  accident  that 
a  person  is  exposed  to  it,  but  the  con- 
ditions under  which  the  human  system 
may  be  affected  by  it  certainly  belong 
to  natural  causes,  which  may  reason- 
ably be  anticipated,  as  they  come  not 
by  chance.  The  term  'accident,'  as 
used  in  the  policy,  is  presumed  to  be 
employed  in  its  ordinary,  popular 
sense,  which  means  'happening  by 
chance;'  'unexpectedly  taking  place;' 
'not  according  to  the  usual  course  of 
things.'  So  that  a  result  ordinarily, 
naturally,  flowing  from  the  conduct  of 


the  party,  cannot  be  said  to  be  acci- 
dental, even  where  he  may  not  have 
foreseen  the  consequences/' 

In  Continental  Casualty  Go.  v.  Pitt- 
man  (1916)  145  Ga.  641,  89  S.  E.  716, 
where  the  policy  provided  for  pay- 
ment of  indemnities  for  bodily  inju- 
ries caused  through  external,  violent, 
and  accidental  means,  and  that  "if 
sunstroke,  freezing,  or  hydrophobia, 
due  in  either  case  to  external,  violent, 
and  accidental  means,  shall  result,  in- 
dependently of  all  other  causes,  in  the 
death  of  the  insured  within  ninety 
days  from  date  of  exposure  or  infec- 
tion, the  company  will  pay  said  princi- 
pal sum,"  it  was  held  that  no  recovery 
could  be  had  upon  its  appearing  that 
the  insured  died  from  a  sunstroke 
suffered  while  he  was  performing  bis 
ordinary  duties  of  locomotive  fireman 
on  a  hot  summer  day,  it  being  stated 
that  there  was  nothing  in  the  evidence 
to  show  that  the  sunstroke  was  due 
to  external,  violent,  and  accidental 
means.  The  court  in  this  case  relied 
upon  the  decision  of  the  conrt  of 
civil  appeals  in  Bryant  v.  Continental 
Casualty  Co.  (1912)  —  Tex.  Civ.  App. 
— ,  145  S.  W.  636,  which,  as  shown 
supra,  was  overruled  by  the  supreme 
court  in  (1916)  107  Tex.  582,  L.R.A. 
1916E,  945,  182  S.  W.  678,  Ann.  Gas. 
1918A,  517. 

The  overruled  decision  in  the  Bry- 
ant Case  was  also  relied  upon  in  Sem- 
ancik  v.  Continental  Casualty  Co. 
(1914)  56  Pa.  Super.  Ct.  892,  where 
the  policy  insured  against  "bodily  in- 
jury" effected  directly  and  independ- 
ently of  all  other  causes  through  ex- 
ternal, violent,  and  purely  accidental 
means,  and  provided  that  if  sunstroke, 
freezing,  or  hydrophobia,  due  to  acci- 
dental means,  should  result,  independ- 
ently of  other  causes,  in  death,  the 
principal  sum  should  be  paid,  it  bein^ 
held  that  no  recovery  could  be  had  for 
the  insured's  death,  which  occurred 
from  a  sunstroke  suffered  while  he 
was  engaged  in  his  ordinary  work, 
the  court  holding  that  the  policy  ex- 
tended only  to  a  death  from  sunstroke 
which  resulted  from  exposure  due  to 
an  accident,  J.  T.  W» 
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W.  A.  HARPER  et  al.,  Trustees  of  Elon  College,  Appts., ' 

V. 

ELON  BANKING  &  TRUST  COMPANY. 

North  Carolina  Supreme  Court  ^-^  October  26,  1921, 
(Elon  College  v.  Elon  Bkg.  &  T.  Co.  —  N.  C.  — ,  109  S.  E.  6.) 

Bank  -»  act  of  negligence  which  will  impose  liability  —  loss  of  bonds. 

1.  A  bank  receiving  Liberty  bonds  of  a  customer  for  safe-keeping  may 
be  held  liable  for  their  loss  by  less  than  gross  negligence. 
ISee  note  on  this  qtiestion  hegmmng  on  page  1217.] 


—  authority  to  act  as  bailee. 

2.  A    bank   may   act   as    agent  or 
bailee  for  its  customers. 
[See  3  R.  C.  L.  559.] 

— 'Care  of  prudent  man. 

8.  A  bank  which  receives  for  safe- 
keeping Liberty  bonds  of  a  customer 
must  exercise  the  care  that  a  prudent 
and  diligent  bank  would  give  its  own 
property  of  like  character  to  avoid 
liability  for  their  loss,  although  it  acts 
gratuitously. 

[See  3  R.  C.  L.  561,  562;  see  note  in 
4  A.L.R.  1216.] 

Evidence — liability  of  bailee  —  suf- 
ficiency. 

4.  A  prima  facie  case  is  made  out 
against  a  bailee  by  showing  that  prop- 


erty was  delivered  to  him  and  cannot 
be  returned. 

[See  3  R.  C.  L.  151.] 

Trial  —  question   for  jury  <— care  of 
bank. 

5.  Whether  or  not  a  bank  took 
proper  care  of  Liberty  bonds  com- 
mitted to  it  for  exchanging  for  per- 
manent bonds,  and  which  were  lost 
by  the  robbery  of  its  banking  house, 
is  a  question  for  the  jury,  under 
proper  instructions  from  the  court. 

[See  3  R,  C.  L.  153,  154.] 

Agreed  case — must  state  all  neces- 
sary facts, 

6.  An  agreed  case  must  state  all  the 
facts  necessary  to  a  decision. 

[See  1  R.  C.  L.  777.] 


(Clark,  Ch.  J.,  dissents.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Ala- 
mance County  (Devin,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  certain  Liberty  bonds  lost  by  the  robbery  of  its  bank. 
Reversed. 


Statement  by  Walker,  J. : 
This  action  was  brought  to  recov- 
er the  value  of  certain  bonds  of  the 
United  States,  known  as  Liberty 
bonds,  which  were  deposited  with 
the  defendant  for  the  purpose  of 
being  exchanged  for  the  new  bonds 
to  be  issued  in  their  stead  under  the 
act  of  the  Congress.  The  exchange 
was  effected  by  the  defendant,  and 
the  bonds  received  by  it  and  de- 
posited in  its  bank,  which  will  here- 
inafter more  fully  appear.  They 
were  stolen  by  burglars.  Hence 
this  action  for  their  loss.  A  more 
detailed  account  of  the  facts  and  in- 
cidents of  the  case  seems  to  be  re- 
quired. 

The  following  is  a  substantial 
statement  of  the  facts,  as  they  ap- 
pear in  the  record : 


Plaintiffs  are  the  trustees  of 
Elon  College,  and  the  defendant  is  a 
corporation  of  Elon  College,  North 
Carolina,  engaged  in  the  business  of 
banking  and  writing,  as  agent,  con- 
tracts of  insurance.  On  March  15, 
1920,  defendant  received  from 
plaintiffs  $5,850  in  United  States 
Liberty  bonds  (of  which  only  $4,- 
400  is  here  involved)  belonging  to 
plaintiffs,  to  be  transmitted  by  de- 
fendant through  the  Federal  Re- 
serve Bank  at  Richmond,  to  the 
United  States  Treasury  Depart- 
ment at  Washington,  and  converted 
into  bonds  of  the  permanent  issue 
and  returned  to  plaintiffs.  Plains- 
tiffs  offered  to  pay  any  expenses  in- 
cident to  the  service,  but  the  bank 
agreed  to  handle  the  transaction,  as 
was  its  custom,  as  a  matter  of  ac- 
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commodation,  and  further  agreed  to 
notify  plaintiffs'  agent,  T.  C.  Amick, 
treasurer  of  the  college,  upon  the  re- 
turn of  said  bonds.  Plaintiffs  re- 
quested that  the  shipment  be  pro- 
tected by  insurance,  and  the  defend- 
ant procured  such  insurance  upon 
the  transmission  of  the  bonds  from 
Elon  College  to  Richmond.  Of  the 
bonds  $4,400  were  duly  returned, 
arriving  at  the  postofRce  at  Elon 
College  on  March  24,  1920,  and  on 
that  date  were  receipted  for  by  de- 
fendant's cashier,  and  taken  into 
defendant's  safe,  where  they  re- 
mained until  stolen,  as  hereinafter 
set  out.  On  the  night  of  April  19, 
1920,  defendant's  safe  was  blown 
open  by  persons  unknown  to  the 
parties,  and  said  $4,400  in  bonds,  as 
well  as  other  property,  were  stolen 
and  have  not  been  recovered.  It  had 
been  the  custom  of  plaintiffs  to  keep 
their  bonds  and  other  valuables  in  a 
safe  in  the  main  building  of  the  col- 
lege, and  not  in  defendant's  safe. 
At  the  time  of  the  burglary  the  col- 
lege bonds  were  deposited  in  the  de- 
fendant's safe,  where  the  bank  kept 
its  own  government  bonds  (which 
were  also  stolen),  but  not  in  the 
part  thereof  where  the  bank  kept  its 
cash  and  currency.  That  by  the 
terms  of  certain  insurance  policies 
carried  by  the  defendant,  the  bank 
could  recover  100  per  cent,  of  any 
loss  from  the  money  chest  (or  bur- 
glar-proof compartment) ,  but  could 
recover  only  10  per  cent  of  any  loss 
from  other  portions  of  the  vault. 

T.  C.  Amick,  treasurer  of  the  col- 
lege, resides  at  Elon  College,  and  is  a 
teacher  therein,  and  was  at  all  times 
a  director,  vice  president,  and  local 
auditor  of  defendant  bank;  that  on 
April  2,  1920,  he  checked  up  the 
books  of  the  bank  and  found  $5,800 
in  Liberty  bonds  in  there,  but  the 
books  seen  by  him  did  not  show  that 
any  of  the  bonds  belonged  to  plain- 
tiffs. A  certificate  or  affidavit  made 
by  Amic,  as  auditor  of  the  bank, 
showing  that  the  bank  had  $5,800 
Liberty  bonds  in  the  vault  on  April 
2,  1920,  was  later  used  by  the  bank 
to  induce  the  insurance  companies  to 
include  the  $4,400  of  college  bonds 


in  the  total  appraisal  of  loss  sus- 
tained by  the  burglary,  a  copy  of 
which  affidavit  is  set  out  in  the  rec- 
ord. At  the  time  of  the  burglary, 
the  defendant  carried  two  policies 
of  burglary  insurance ;  and  in  proof 
of  the  claim  for  a  loss  under  said 
policies  the  converted  bonds  belong- 
ing to  plaintiffs,  amounting  to 
$4,400,  were  listed  by  the  defendant 
as  property,  or  money  for  which  the 
defendant  was  liable,  and  defendant 
has  received  and  how  has  10  per 
cent,  of  the  said  sum,  or  $440,  which 
it  thus  received  from  the  insurance 
companies.  If  said  bonds  had  been 
in  the  burglar-proof  compartment 
where'  defendant  kept  its  money, 
the  bonds  would  not  have  been  sto- 
len, or,  if  stolen,  the  defendant 
would  have  received  the  full  value  of 
the  same,  or  $4,400. 

The  defendant  has  tendered  the 
sum  of  $440  to  plaintiffs  in  full  of 
plaintiffs'  claim  against  it,  but  the 
offer  has  been  declined.  Defendant 
still  tenders  and  offers  to  pay  plain- 
tiffs said  sum  of  $440. 

The  case  was  heard  on  facts 
aj^eed,  submitting  the  controversy 
without  action  to  the  judgment  of 
the  court* 

The  court  gave  judgment  for  the 
defendant,  and  plaintiffs  appealed. 

Messrs.  D.  R.  Fonville  and  Brooks, 
Hines,  &  Smith,  for  appellants: 

While  an  accommodation  bailee  is 
liable  only  for  gross  negligence,  a 
stricter  degree  of  care  is  required  of 
banking  institutions  receiving  arti- 
cles of  more  than  usual  value,  and 
holding  themselves  out  as  having 
special  facilities  for  their  transmis- 
sion and  safe-keeping. 

First  Nat.  Bank  v.  Graham,  100  U.  S. 
699,  25  L.  ed.  750, 1  Am.  Neg.  Cas.  588; 
Third  Nat.  Bank  v.  Boyd,  44  Md.  47, 
22  Am.  Rep.  35 ;  Isham  v.  Post,  38  Am. 
St.  Rep.  781,  note;  Levy  v.  Pike,  25 
La.  Ann.  630,  1  Am.  Neg.  Cas.  497; 
Whitney  v.  First  Nat.  Bank,  55  Vt 
155,  45  Am.  Rep.  598,  1  Am.  Neg.  Cas. 
582 ;  Hanes  v.  Shapiro,  168  N.  C.  28. 
84  S.  E.  33;  Perry  v.  Seaboard  Air 
Line  R.  Co.  171  N.  C.  158,  L.R.A. 
1916E,  478,  88  S.  E.  156;  Maddock  v. 
Riggs,  106  Kan.  808,  12  A.L.R.  221. 
190  Pac.  12;  Preston  v.  Prather,  137 
U.  S.  604,  34  L.  ed.  788,  11  Sup.  Ct 
Rep.  162,  1  Am.  Neg.  Cas.  599. 
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The  bailee  must  take  such  care  of 
the  property  as  prudent  and  careful 
business  men  generally  take  of  prop- 
erty of  like  value  and  importance. 
Any  other  rule  would  put  a  premium 
upon  negligence  and  carelessness. 

Maddock  v.  Riggs,  106  Kan.  808,  12 
A.L.R.  219,  190  Pac.  12;  3  R.  C.  L.  102; 
6  C.  J.  1119,  §  57;  Boyden  v.  Bank  of 
Cape  Fear,  65  N.  C.  19;  Doorman  v. 
Jenkins.  2  Ad.  &  £1.  256,  111  Eng.  Re- 
print, 99,  4  Nev.  &  M.  179,  4  L.  J.  K.  B. 
N.  S.  29;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909.  92  Eng.  Reprint,  107,  1 
Smith,  Lead.  Cas.  8th  ed.  199,  5  Eng. 
Rul.  Cas.  247,  1  Am.  Neg.  Cas.  948. 

The  burden  is  upon  the  bailee  to 
show  a  valid  excuse  for  his  failure 
to  return. 

8  R.  C.  L.  150;  Hanes  v.  Shapiro, 
168  N.  C.  24,  84  S:  E.  33;  Sprinkle  v. 
Brimm,  144  N.  C.  401,  12  L.R.A.(N.S.) 
679,  57  S.  E.  148. 

If  the  bailee  fails  to  insure,  he  is 
liable,  in  the  event  of  a  loss,  to  the 
same  extent  as  he  would  have  been 
had  he  effected  the  insurance  and  re- 
ceived the  proceeds  of  the  policies. 

3  R.  C.  L.  107;  Broussard  v.  South 
Texas  Rice  Co.  Ann.  Cas.  1913A,  144, 
note. 

Defendant's  liability  is  absolutely 
fixed  by  its  gross  negligence  and 
breach  of  positive  agreement  in  fail- 
ing to  notify  the  college  when  the 
bonds  were  returned, 

Maddock  v.  Riggs,  supra;  Martin  v. 
Cuthbertson,  64  N.  C.  328;  Bell  v. 
Bowen,  46  N.  C.  (1  Jones,  L.)  316; 
Hanes  v.  Shapiro,  168  N.  C.  24,  84  S. 
E.  33;  6  C.  J.  p.  1110;  Carll  v.  Gold- 
berg, 59  Misc.  172,  110  N.  Y.  Supp. 
318;  Cochran  v.  Walker,  —  Tex.  Civ. 
App.  — ,  49  S.  W.  403;  Sprinkle  v. 
Brimm,  supra. 

Mr.  £•  S.  W.  Dameron,  for  ap- 
pellee : 

Where  it  appears  that  the  property 
was  stolen  the  burden  of  proceeding 
shifts  back  to  the  plaintiff,  and  he 
must  show  that  the  bailee  was  negli- 
gent in  exposing  the  property  to  risk 
of  harm,  or  in  failing  to  avoid  the 
danger  after  it  was  known. 

Hanes  v.  Shapiro,  168  N.  C.  24,  84 
S.  E.  33 ;  Hale,  Bailm.  p.  31. 

The  bailee  is  not  liable  for  the  de- 
struction of  the  property  unless 
brought  about  by  his  own  negligence. 

Harris  v.  Nicholsan,  5  Munf.  483; 
Maggort  V.  Hansbarger,  8  Leigh,  532; 
Warner  v.  Hitchins,  5  Barb.  666; 
Wainscott   v.    Silvers,    18    Ind.    497; 


David  v.  Ryan,  47  Iowa,  642;  Van 
Wormer  v.  Crane,  51  Mich.  363,  47 
Am.  Rep.  582,  16  N.  W.  686;  5  Cyc. 
204;  Miller  v.  Morris,  55  Tex.  412,  40 
Am.  Rep.  814;  Pratt  v.  Waddington, 
21  Ann.  Cas.  843,  note;  Fortune  v. 
Harris,  51  N.  C.  (6  Jones,  L.)  532,  1 
Am.  Neg.  Cas.  708;  Chafiin  v.  Law- 
rence, 50  N.  C.  (5  Jones,  L.)  179; 
Heathercock  v.  Pennington,  33  N.  C. 
(11  Ired.  L.)  640;  Henderson  v.  Bes- 
sent,  68  N.  C.  224, 1  Am.  Neg.  Cas.  925. 

The  defendant  received  said  bonds 
as  a  sort  of  special  deposit  or  naked 
bailment,  wholly  without  benefit  to 
the  bank  as  bailee,  and  would  there- 
fore be  liable  to  bailors  only  for  gross 
negligence. 

Patterson  v.  Mclver,  90  N.  C.  493; 
Stanton  v.  Bell,  9  N.  C.  (2  Hawks) 
145,  11  Am.  Dec.  744;  Bland  v.  Wo- 
mack,  6  N.  C.  (2  Murph.)  373,  1  Am. 
Neg.  Cas.  811;  State  Bank  v.  Arm- 
strong, 15  N.  C.  (4  Dev.  L.)  519;  Boy- 
den V.  Bank  of  Cape  Fear,  65  N.  C. 
13. 

Walker,  J.»  delivered  the  opinion 
of  the  court: 

The  plaintiffs'  counsel  contended 
that,  in  the  consideration  of  the 
questions  presented  herein,  certain 
material  facts,  which  they  contend 
have  been  admitted,  should  be  kept 
in  mind  and  control  our  decision* 
We  will  state,  as  briefly  as  possible,. 
the  grounds  upon  which  these  con- 
tentions are  laid,  in  discussing  the 
prominent  features  of  the  case. 

The  bank  solicited  the  business, 
and  by  reason  of  the  bank's  offer 
the  plaintiffs  did  forego  other  safe 
and  convenient  methods  of  trans- 
mitting the  bonds.  The  bank  held 
itself  out  as  having  safe  means  of 
preserving  the  bonds;  plaintiffs 
asked  for  insurance  that  would  pro- 
tect  them,  offered  to  pay  any  ex- 
pense incident  thereto,  and  de- 
fendant is  an  insurance  agent.  The 
bank,  being  in  the  insurance  busi- 
ness, was  in  a  position  to  know  just 
how  fully  it  was  protected,  and  but 
for  its  negligence  in  acquainting  it- 
self with  the  terms  of  its  own  insur- 
ance policies  might  have  been,  and 
doubtless  would  have  been,  fully 
protected,  instead  of  being  protected 
only  to  the  extent  of  10  per  cent. 
The  bank  agreed  to  notify  plaintiffs 
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upon  the  return  of  the  bonds.  It 
negligently  failed  for  twenty-six 
days  to  do  so.  If  it  had  done  so,  the 
plaintiffs  would  have  taken  them 
from  the  bank  and  placed  them  in 
the  safe  of  the  college,  ''where  it 
was  the  custom  for  the  college  to 
keep  its  bonds."  The  college  safe 
was  not  robbed.  The  bank  did  not 
keep  these  bonds  where  it  kept  its 
money,  and  if  it  had  they  would  not 
have  been  stolen,  or,  if  they  had  been 
stolen,  the  bank  would  have  re- 
covered from  the  insurance  company 
100  per  cent  of  such  loss.  The  bank 
at  the  time  of  the  loss  acknowledged 
•  its  liability,  and  recovered  $440  in- 
surance money  by  solemnly  declar- 
ing its  liability.  It  still  has  this 
money.  It  has  never  offered  to  re- 
turn the  money  to  the  insurance 
company,  but  instead  offers  it  to 
plaintiffs,  and  avers  that  it  is  liable 
only  to  this  extent.  These  are  some 
of  plaintiff's  contentions. 

It  is  thus  well  said,  in  an  interest- 
ing note  by  the  late  Judge  Freeman, 
to  be  found  in  38  Am.  St.  Rep.  773 : 
*'A  very  important  part  of  the  busi- 
ness of  every  bank,  whether  private 
or  incorporated,  consists  of  acting 
as  an  agent  or  bailee  for  its  cus- 
tomers." 

It  was  at  one  time  held  by  some 
courts  that  such  services  were  out- 
side the  scope  of  authority  of  bank- 
ing institutions,  but 

fcT  a^nr.  bi?UJ.  ftU  doubt  about  their 

propriety  has  been 
removed  by  such  well-considered 
opinions  as  First  Nat.  Bank  v.  Gra- 
ham, 100  U.  S.  699,  25  L.  ed.  750, 
'  1  Am.  Neg.  Cas.  588,  and  Third  Nat. 
Bank  v.  Boyd,  44  Md.  47,  22  Am. 

Rep.  35. 

While  it  is  a  general  rule  that  an 
accommodation  bailee  is  liable  only 
for  gross  negligence,  the  courts  in 
nearly  all  recent  cases  have  held 
that  a  stricter  degree  of  care  is  re- 
quired of  banking 
—act  of  neirii-  institutions  receiv- 
will  impo»e      .  mg  articles  of  more 

than    usual    value, 
and  holding  them- 
selves out  as  having  special  facili- 
ties   for    their    transmission    and 


liability— loM   of 
bonds. 


safe-keeping.  In  fact,  Hiey  are 
not  accommodation  bailees,  for, 
while  a  bank  "may  not  receive 
any  direct  compensation  for  its  serv- 
ice, it  obtains  advantages  there- 
from in  attracting  and  retaining 
clients."  Note  to  Isham  v.  Post,  38 
Am.  St.  Rep.  781.  In  the  case  of 
Levy  V.  Pike,  25  La.  Ann.  630, 1  Am. 
Neg.  Cas.  497,  the  court,  discussing 
a  case  somewhat  similar  to  this, 
substantially  said:  "Their  object 
was  doubtless  to  increase  their  de- 
posits, and,  of  course,  enhance  their 
profits;  and  to  accomplish  it  they 
held  themselves  out  to  the  business 
community  as  prepared  to  take  care 
of  their  valuable  boxes.  The  taking 
care  ...  of  these  boxes  was  a 
part  of  the  business  of  the  bank,  by 
which  they  doubtless  induced  cash 
deposits  and  made  considerable 
profits.  We,  therefore,  do  not  re- 
gard the  deposit  in  question  as  only 
a  gratuitous  one.  Something  more 
than  no  gross  negligence  or  fraud 
was  expected  from  the  defendants. 

.  .  .  They  were  bound  to  exer- 
cise such  diligence  as  prudent  bank- 
ers would  exercise  in  taking  care 
of  and  preserving  a  thing  of  that 
character  deposited  with  them." 

Since  banks  hold  themselves  out 
as  having  unusually  safe  and  con- 
venient means  of  transmitting  and 
keeping  Liberty  bonds  and  other 
valuable    securities 
as  well  as  money,  ^illnt^mmm. 
and  since  such  in- 
stitutions at  such  small  cost  can  ob- 
tain indemnity  that  will  absolutely 
protect  them,  the  courts  have  come 
to  apply  to  tiiem  a  measure  of  lia- 
bility which  has  been  invited  by 
them,  to  wit,  the  rule  of  the  ordinary 
prudent  man  in  like  circumstances ; 
or,  to  be  more  specific,  the  care  that 
a  prudent  and  diligent  banker  would 
give  his  own  property  or  securities 
of  like  value  and  importance.    As 
has  been  said,  the  assertion  that 
banks  are  liable  for  gross  negligence 
only  is  well  calculated,  if  generally 
accepted  as  such,  to  thwart  the  only 
purpose  for  which  such  a  deposit  is 
ever  made.     Banks  are  instituted, 
atid  their  buildings  constructed,  for 
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the  delivery  in,  and  safe-keeping  of, 
money  and  money  securities;  and 
these  bonds  were  deposited  in  de- 
fendant's bank  for  greater  security 
of  the  bonds ;  that  is,  for  safe-keep- 
ing. Whitney  v.  National  Bank,  55 
Vt  166,  46  Am.  Rep.  598,  1  Am. 
Neg.  Cas.  682;  Isham  v.  Post,  141 
N.  Y.  100,  36  N.  E.  1084,  23  L.R.A. 
90,  38  Am.  St.  Rep.  780,  and  note. 
Schouler,  in  his  recent  work  on  Bail- 
ments &  Carriers  (§  35),  after  stat- 
ing that  a  gartuitous  bailee  is  liable 
only  for  slight  care  and  diligence, 
according  to  the  circumstances,  and 
cannot  be  held  for  loss  or  injury,  un- 
less grossly  negligent,  says:  'This 
statement  of  the  rule,  though 
strongly  buttressed  upon  authority, 
fails  at  this  day  of  universal  approv- 
al in  our  jurisprudence." 

The  same  author  says  that  what 
is  negligence  or  gross  negligence  de^ 
pends  largely  upon  the  value  of  the 
property,  and  upon  business  usage 
and  the  attendant  facts.  This  court, 
in  Hanes  v.  Shapiro,  168  N.  C.  24, 
84  S.  E.  33,  treating  of  this  question, 
brings  our  state  into  line  with  the 
majority  of  jurisdictions,  by  saying: 
''But  in  the  last  analysis,  the  care 
required  by  law  is  that  of  the  man 
of  ordinary  prudence.  This  is  the 
safest  and  best  rule,  and  rids  us  of 
the  technical  and  useless  distinctions 
in  regard  to  the  subject." 

And  this  case  is  quoted  with  ap- 
proval in  Perry  v.  Seaboard  Air 
Line  R.  Co.  171  N.  C.  168,  L.R.A. 
1916E,  478,  88  S.  E.  156.  It  is  evi- 
dent that  the  so-called  distinctions 
between  slight,  ordinary,  and  gross 
negligence  over  which  courts  have 
perhaps  somewhat  quibbled  for  a 
hundred  years  can  furnish  no  assist^ 
ance.  Maddock  v.  Riggs,  106  Kan. 
808,  12  A.L.R.  221,  190  Pac.  12. 
The  care  must  be  "commensurate 
care,"  having  regard  to  the  value  of 
the  property  bailed  and  the  particu- 
lar circumstances  of  the  case. 
Hanes  v.  Shapiro,  supra. 

The  Supreme  Court  of  the  United 
States,  in  the  case  of  Preston  v. 
Prather,  137  U.  S.  604,  34  L.  ed.  788, 
1  Am.  Neg.  Cas.  599,  11  Sup.  Ct. 
162,  held  that  banks,  acting  as 
bailees,  without  reward,  in  the  care 


of.  special  deposits,  are  bound  to 
exercise  such  reasonable  care  as  men 
of  common  prudence  bestow  upon 
the  protection  of  their  own  property 
of  a  similar  character.  The  theory 
that  the  bailee's  care  of  his  own 
property  is  a  satisfactory  test  of  his 
duty  to  a  bailor  has  also  been  reject- 
ed. It  is  now  the  law  that  the  bailee 
must  take  such  care  of  his  property 
as  prudent  and  careful  business  men 
generally  take  of  property  of 
like  value  and  importance.  Any 
other  rule  would  put  a  premium 
upon  negligence  and  carelessness. 
The  modern  rule  is  well  stated  in 
Maddock  v.  Riggs,  supra,  and  is,  in 
substance,  this:  That  while. many 
respectable  authorities  may  be 
found  which  regard  such  a  showing 
as  the  true  test  in  determining 
whether  there  has  been  gross  negli- 
gence, the  better  rule  Is  that  taking 
such  care  of  the  property,  or  thing, 
as  of  one's  own,  repels  a  presump- 
tion of  gross  negligence;  but  this 
may  be  overcome  and  liability  fas- 
tened upon  the  bailee,  nevertheless, 
by  showing  the  failure  to  exercise 
the  care  that  under  all  the  circum- 
stances was  required  of  him,  be- 
cause, manifestly,  one  may  take 
risks  with  his  own  property  that 
he  has  no  right  to  take  with  anoth- 
er's, and  because  it  is  not  a  question 
of  tiie  care  exercised  by  him  as  an 
individual  merely,  but  as  one  of  a 
class.  In  3  R.  C.  L.  at  page  102,  it 
is  well  said  that  a  gratuitous  bailee 
will  not  be  permitted  to  absolve  him- 
self from  all  responsibility  for  the 
care  of  an  article  bailed,  merely  by 
proving  that  he  has  been  likewise 
grossly  negligent  with  his  own 
goods.  See  also  6  C.  J.  1119,  §§  57 
and  69. 

In  Boyden  v.  Bank  of  Cape  Fear, 
66  N.  C.  at  page  19,  is  found  an  ex- 
pression which  is  relied  on  by  de- 
fendant, that  a  bank  "is  bound  only 
to  keep  a  [special]  deposit  with  the 
same  care  that  it  keeps  its  own 
property  of  a  like  description."  Of 
course,  the  court  did  not  mean  to 
mc^e  a  bald  statement^  that  a  bank 
can  be  negligent  with  its  own  prop- 
erty and  be  excused  from  respon- 
sibility for  that  of  another  because 
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the  latter  was  held  by  it  as  bailee 
and  dealt  with  in  the  same  manner 
as  was  its  owner.  In  the  old  case  of 
Doorman  v.  Jenkins  (1834)  2  Ad. 
&  El.  256,  111  Eng.  Reprint,  99, 
4  Nev.  &  M.  179,  4  L.  J.  K.  B,  N.  S. 
29,  the  plaintiff  proved  the  delivery 
of  the  money  to  the  defendant  for 
the  purpose  of  taking  up  a  bill.  The 
defendant  was  the  proprietor  of  a 
coffee  house,  and  the  account  he 
gave  of  the  loss  was  that  he  un- 
fortunately placed  the  money  in  a 
cash  box  which  was  kept  in  the  tap- 
room, and  that  the  cash  box  with 
the  plaintiff's  money  in  it,  and'  also 
a  larger  sum  belonging  to  the  de- 
fendant, was  stolen  from  its  place 
of  deposit  on  a  Sunday.  Lord  Chief 
Justice  Denman,  a  very  eminent  and 
learned  jurist,  said  in  his  charge: 
It  did  not  follow,  from  the  defend- 
ant's having  lost  his  own  money  at 
the  same  time  as  the  plaintiff's,  that 
he  had  taken  such  care  of  the  plain- 
tiff's money  as  a  reasonable  and 
prudent  man  would  ordinarily  take 
of  his  own.  The  case  is  reported  in 
2  Ad.  &  El.  256,  111  Eng.  Reprint, 
99,  where  the  action  of  the  court  in 
leaving  the  question,  whether  there 
had  been  culpable  negligence  to  the 
jury  was  approved.  See  also  Coggs 
V.  Bernard,  2  Ld.  Raym.  909,  92 
Eng.  Reprint,  107,  1  Smith,  Lead. 
Cas.  8th  ed.  199,  5  Eng.  Rul.  Cas. 
247,  1  Am.  Neg.  Cas.  948. 

We  dealt  with  this  question  in 
Marks  v.  Cotton  Mills,  135  N.  C. 
287,  47  S.  E.  432,  and  Hanes  v. 
Shapiro,  supra.  In  the  Marks  Case, 
we  held  that  an  employer,  in  respect 
to  machinery  and  appliances,  was 
not  exonerated  from  liability  for  an 
injury  received  by  his  employee, 
while  using  a  machine  or  appliance, 
simply  because  he  exercised  that 
degree  of  care  which  he  would  have 
used  if  he  had  been  supplying  them 
for  his  own  use,  but  that  he  must 
have  been  as  careful  of  his  employee 
as  a  man  of  ordinary  prudence 
would  have  been  if  he  was  himself 
exposed  to  injury,  and  having  re- 
gard for  his  own  safety.  The  prin- 
ciple as  to  negligence  is  practically 
the  same  in  both  of  the  classes. 

Reverting  to  the  agreed  facts  in 


the  case  at  bar,  plaintiffs  contend 
that  the  defendant  has  admitted  five 
important  things. 

(1)  It  received  the  bonds  as  bailee, 
and  is  unable  to  return  them. 

(2)  It  was  directed  to  insure  the 
bonds,  but  carried  only  10  per  cent 
insurance  on  them. 

(3)  It  failed  for  a  period  of 
twenty-six  days,  contrary  to  express 
agreement,  to  notify  plaintiffs  that 
the  bonds  had  been  returned. 

(4)  It  failed  to  keep  the  bonds  in 
the  burglar-proof  compartment  of 
its  safe,  where  there  was  100  per 
cent  safety — and  100  per  cent  in- 
surance. 

(5)  It  virtually  admitted  to  its 
insurance  comi>any  that  it  was  li- 
able for  the  loss,  and  has  received 
as  insurance  money,  and  retains,  10 
per  cent  of  the  amount  of  tiie  loss. 

.  As   to   the   first   proposition,  it 
seems  to  be  well-settled  law  in  this 
jurisdiction,    and    generally,    that 
when  it  is  shown  that  the  property 
in  question  has  been  delivered  to 
the  bailee,  and  is  not  returned,  or 
cannot  be  returned, 
there    is    a    prima  ulblmy^^f 
facie  case  made  for  J*ffi*f::i«^ 
the  bailor  which  is 
sufficient  to  carry  the  case  to  the 
jury  and  to  authorize  a  verdict  for 
him.    3  R.  C.  L.  pp.  160, 151 ;  Hanes 
v.     Shapiro,    supra;     Sprinkle    v. 
Brinrni,  144  N.  C.  401,  12  L.R.A. 
(N.S.)  679,  57  S.  E.  148. 

There  is  some  reference  in  the 
briefs,  and  also  in  the  argument  be- 
fore us,  to  the  question  of  insurance, 
that  is,  as  to  the  duty  of  the  defend- 
ant to  have  kept  the  bonds  insured 
to  their  full  value  in  compliance 
with  a  request  to  that  effect  made  by 
the  plaintiffs;  but  we  need  not  enter 
at  large  upon  the  consideration  of 
this  question,  as  we  will  briefly  re- 
fer to  it  later  in  our.  conclusion  as  to 
the  present  disposition  of  the  case; 
and  in  the  same  category  must  be 
placed  the  reference  to  the  notice 
by  defendant  to  plaintiffs  of  the  ar- 
rival of  the  new  bonds,  it  being  con- 
tended as  to  that  feature  of  f^is  case 
that  the  doctrine  of  Martin  v.  Cuth- 
bertson,  64  N.  C.  328,  applies,  where 
it  is  held  by  the  couri;:   ''Where 
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•  •  .  there  is  any  material  de- 
parture from  the  terms  of  the  bail- 
ment, the  bailee  becomes  a  wrong- 
doer, and  is  liable  for  any  injury 
which  results  from  the  departure, 
without  regard  to  the  question  of 
negligence/' 

And  in  this  connection,  they  also 
rely  on  6  C.  J,  1110  and  1111,  as 
stating  the  rule  of  the  most  recent 
authorities,  viz. :  Where  there  is  an 
express  and  valid  contract,  the 
terms  thereof  control,  since  both 
bailor  and  the  bailee  are  entitled  to 
impose  on  each  other  any  terms  they 
respectively  may  choose,  and  their 
express  agreement  will  prevail 
against  general  principles  of  law  ap- 
plicable in  the  absence  of  such  an 
agreement.  The  bailee  is  liable  for 
loss  resulting  from  breach  of  his 
contract  to  keep  the  property  in  a 
particular  manner,  or  to  return  it 
at  a  particular  time,  or  other  special 
stipidation  in  regard  to  the  proper- 
ty, without  regard  to  whether  he  has 
beisn  otherwise  negligent.  They  re- 
fer also  to  Carll  v.  Goldberg,  59 
Misc.  172,  110  N.  Y.  Supp.  318; 
Cochran  v.  Walker,  —  Tex.  Civ. 
App.  — ,  49  S.  W.  403 ;  Sprinkle  v. 
Brimm,  supra. 

Plaintiffs  contend  further,  that 
the  defendant  kept  the  bonds  in  the 
wrong  place,  an  unsafe  place,  while 
it  kept  its  own  money  in  the  "money 
chest,"  which  proved  to  be  a  safe 
place  for  it;  but  this  matter  also 
may  be  deferred  for  additional 
treatment  in  our  conclusion,  and 
also^  the  contention  that  defendant 
has  virtually  admitted  its  liability, 
by  collecting  the  $440  from  the  in- 
surance company  upon  its  repre- 
sentation, expressed  or  implied,  that 
it  was,  at  least  to  that  extent,  liable 
to  the  plaintiffs. 

We  come  now  to  the  conclusion  of 
the  law  upon  all  these  matters  and 
variety  of  contentions. 

The  concise  question  necessarily 
involved  in  this  case  is  whether  the 
defendant,  as  bailee  of  the  bonds, 
has  exercised  that  care  which  the 
law  requires  of  it,  in  the  custody  and 
preservation  of  them,  and  whether 
it  gave  the  notice  of  their  arrival 
at  its  banking  house,  and  in  other 
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respects  complied  with  the  contract 
of  bailment.  We  find  oursdves  un- 
able to  determine  these  questions 
and  to  decide  fairly  and  correctly 
as  to  the  rights  of  the  one  party, 
or  the  liability  of  the  other,  upon 
the  case  agreed  as  we  find  it  to  be 
in  the  record.  Whether  there  has 
been  negligence  in  the  performance 
of  any  legal  duty  is  generally  a  com- 
posite question  of  fact  and  law,  and 
is  in  this  case,  a3  in  nearly  all  others, 
one  for  the  jury  to  decide  under 
proper  instructions  from  the  court. 
The  admissions  of  the  parties,  as 

stated  in  this  case,  Tn.i-an^tioa 
are  not  so  conclu-  tor  jurr— c«re  of 
sive  in  their  char-  **"*^ 
acter,  and  not  so  comprehensive,  as 
to  present  the  naked  question  of  law 
whether  the  defendant  has  broken 
the  contract  of  bailment  and  the 
plaintiffs  have  been  thereby  prox- 
imately injured.  We  can  well  con- 
ceive of  other  elements,  or  facts  and 
circumstances  additional  to  those 
stated  in  the  case,  which  may  well 
enter  into  the  proper  solution  of  this 
central  and  controlling  question. 
The  defendant  does  not,  expressly  or 
impliedly,  admit  its  negligence,  but 
denies  it  strenuously  and,  converse- 
ly, the  plaintiffs  do  not,  expressly  or 
impliedly,  admit  that  there  was  no 
negligence.  Neither  could  safely 
make  such  an  admission.  It  would 
#  end  the  case  against  it  (the  bank 
or  college),  should  either  be  so 
indiscreet  as  to  make  the  admission. 
Negligence  is  pre-eminently  a  ques- 
tion for  a  jury,  with  proper  advice 
from  the  court  as  to  the  law,  to 
pass  upon ;  as  the  existence  or  non- 
existence of  it  in  the  particular  case 
depends  upon  the  special  facts  and 
circumstances, — ^and  all  of  them. 

We  do  not  assert  that  the  facts 
and  circumstances  cannot  be  so 
stated  as  to  determine  the  rights 
and  liabilities  of  the  respective  par- 
ties, but  they  are  not  apt  to  be,  as 
it  might  require  too  grave  and  se- 
rious an  admission,  if  not  a  fatal 
one,  on  the  part  of  one  or  the  other 
of  the  litigants.  Sufficient  it  is  to 
state  that  such  a  case  is  not  present- 
ed here.  The  parties  have  selected 
the  wrong  method  of  presenting  the 
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true  question  involved  in  the  case, 
or,  to  state  it  another  way,  they  have 
not  stated  exhaustively  all  the  facts 
and  circumstances  essential  to  a  de- 
cision of  the  pivotal  issue,  whether 
there  has  been  negligence. 

We  hold  though  that  there  is  evi- 
dence of  a  consideration  for  the  bail- 
ment, and  if  the  latter  is  found  by 
the  jury  to  exist,  the  measure  of 
care  which  the  law  requires  to  be 
exercised  by  the  bank  would  be  that 
of  an  ordinarily  prudent  person  in 
like  circumstances,  and  not  merely 
slight  care,  and  its  responsibility 
would,  consequently  arise  without 
the  presence  of  gross  negligence. 

The  facts  recited  by  us  in  this 
opinion,  and  partially  repeated  else- 
where, are  evidence  of  negligence  in- 
disputably, but  only  evidentiary  in 
character,  as  the  ultimate  fact  of 
negligence  is  not  stated  in  the  case, 
and  whether  the  notice  was  given, 
or,  if  given,  whether  the  plaintiffs 
would  have  removed  the  deposit  be- 
fore the  theft,  are  also,  and  at  least, 
but  matters  of  fact,  as  is  the  ques- 
tion whetiier  the  plaintiff  had  actual 
knowledge  that  the  bonds  had  come 
(Commercial  Bank  v.  Burgwyn,  110 
N.  C.  267,  17  L.R.A.  326,  14  S.  R 
623)  and  were  in  the  bank  for  them, 
or  their  order,  thereby  dispensing 
with  notice.  We  do  not  decide  such 
questions,  but  only  questions  of  law. 

A  case  ajrreed  must 

Aflrreed  case—  "^  *^c»o^  «e*Y^«  J     " 

rn^nut  state  all  State  all  the  facts 
iiece..arir  fact.,    ^ecessary  to  a  de- 

cision,  which  this  case  does  not 
do.  In  this,  if  not  in  other  respects, 
the  agreed  case  lacks  completeness. 
This  must  be  so,  unless  whether 
there  is  negligence  is  not  a  mixed 
one  of  law  and  fact. 

For  the  reasons  given,  the  case  is 
remanded,  with  directions  to  submit 
it  to  a  jury  to  find  as  to  the  question 
of  negligence  upon  all  the  evidence, 
unless  the  parties  agree  to  a  refer- 
ence for  that  purpose,  or  unless  they 
can,  and  will,  amend  their  case  so 
as  to  present  the  bare  question  of 
law,  which  they  are  not  likely  to  do. 

Error,  and  remanded  with  in- 
structions. 

Clark,  Ch.  J.,  dissenting,  is  of  the 


opinion  that  the  facts  are  sufS- 
ciently  set  forth  in  the  case  agreed, 
and  that  judgment  should  be  en- 
tered thereon  in  favor  of  the 
plaintiff.  The  bank  solicited  the 
business,  and  by  reason  of  its  rep- 
resentations the  plaintiff  did  forego 
other  safe  and  convenient  methods 
of  transmitting  the  bonds.  The 
bank  held  itself  out  as  having  safe 
means  of  preserving  the  bonds.  The 
plaintiff  asked  for  insurance  that 
would  protect  it  and  offered  to  pa7 
any  expenses  incident  thereto.  The 
defendant  bank  was  in  the  insurance 
business,  and,  but  for  its  negligence 
in  acquainting  itself  with  the  tenns 
of  its  own  insurance  policies,  would 
have  been  fully  protected  instead  of 
being  protect^  only* to  the  extent 
of  10  per  cent.  The  bank  agreed  to 
notify  the  plaintiff  upon  return  of 
the  bonds,  but  negligently  failed  for 
twenty-six  days  to  do  so.  If  it  had 
given  notice  as  it  should  have  done, 
file  plaintiff  would  have  taken  the 
bonds  from  the  bank  and  have 
placed  them  in  the  safe  of  the  col- 
lege, "where  it  was  the  custom  for 
the  college  to  keep  its  bonds."  The 
college  safe  was  not  robbed.  The 
bank  did  not  keep  these  bonds  where 
it  kept  its  own  money,  and,  if  it  had, 
they  would  not  have  been  stolen,  or, 
if  they  had  been  stolen,  the  bank 
would  have  recovered  from  the  in- 
surance company  100  per  cent  of 
such  loss.  The  bank  at  the  time  of 
the  loss  acknowledged  its  liability, 
and  recovered  $440  insurance  money 
by  admitting  its  liability. 

Upon  these  facts  whch  the  defend- 
ant has  admitted,  it  would  seem 
clear  that  there  was  no  negligence 
on  the  part  of  the  plaintiff,  and  that 
there  was  negligence  on  the  part 
of  the  defendant  bank,  against 
whom  judgment  should  be  rendered 
upon  the  case  agreed. 

NOTE. 

The  question  of  the  liability  of  a 
bank  for  loss  of  Liberty  bonds  is 
treated  in  the  annotation  following 
Pennington  v.  Farmers*  ft  M.  Bank, 
post,  1217. 
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MINNIE  PENlftNGTON 

V. 

FARMERS  &  MERCHANTS'  BANK. 

Tenneaaee  Supreme  Court '^  May  2S,  1921. 

(—  Tenn.  — ,  231  S.  W.  545.) 

Bank  —  liability  for  loss  of  bond  taken  for  safe-keeping. 

1.  A  bank  which  undertakes  to  care  for  a  bond  of  large  value  belonging 
to  a  customer,  which  is  negotiable  by  delivery,  and  is  lost  by  the  burglariz- 
ing of  the  bank's  vault,  may  be  found  to  be  negligent  in  leaving  it  in  the 
vault,  which  was  old  and  built  of  brick  without  steel  lining,  where  there 
was  no  police  protection  in  the  town  and  no  lights  or  watchman  in  the 
l>ank,  and  it  had  a  burglar-proof  safe  in  the  vault  where  valuables  of  the 
bank's  officers  and  their  relatives  were  kept,  and  which  were  not  dis- 
turbed by  the  burglars. 

[See  note  on  this  question  beginning  on  page  1217.] 


—  liability  for  loss  of  property  from 
vault* 

2i  The  liability  of  a  bank  which  ac- 
<fepts  a  box  of  valuables  for  safe- 
keeping in  its  vault  is  not  governed  by 
t|;ie  statute  providing  for  liability  of 
<;orporations  renting  safety  deposit 
l)oxes,  for  loss  of  valuables  therefrom. 

Appeal  —  jurisdiction  —  unnecessary 
constitutional  question. 

3.  The  Tennessee  supreme  court 
^ill  retain  jurisdiction  of  appeals  in 
^(vhich  constitutional  questions  were 
fairly  raised  on  the  record,  and  dis- 
pose of  the  other  questions  involved, 
although  it  becomes  unnecessary  to 
pass  upon  the  constitutional  question. 

Bailment  —  bond  —  liability  for  bond 
or  receptacle. 

4.  A  bank  whose  president  agrees 
to  take  care  of  a  bond  for  a  customer, 
which  is  then  delivered  into  posses- 
sion of  the  bank,  becomes  bailee  of 


the  bond,  although  it  is  placed  in  a 
box  belonging  to  the  father  of  th^ 
owner,  which  box  was  placed  in  the 
bank's  vault,  and  not  merely  of  the 
box. 

[See  note  in  1  A.L.R.  272.] 

—  care  due  from  mandatory. 

5.  A  mandatory  is  bound  to  use  a 
degree  of  diligence  and  attention  ade- 
quate to  the  performance  of  his  un- 
dertaking. 

[See  3  R.  C.  L.  99;  see  note  in  4 
A.L.R.  1196.] 

Evidence  —  custom  of  individual  in** 
stitution. 

6.  Upon  the  question  of  the  negli- 
gence of  a  bank  in  caring  for  a  bond 
delivered  to  it  for  safe-keeping,  evi- 
dence is  not  admissible  as  to  what  one 
or  two  other  banks  may  have  done  in 
guarding  valuables,  or  the  business 
policy  of  burglary  insurance  com- 
panies. 


Transfer  by  the  Court  of  Civil  Appeals  for  determination  by  the  Su- 
preme Court,  of  questions  arising  upon  appeal  by  plaintiff  from  a  judg- 
ment of  the  Circuit  Court  for  Maury  County  (Turner,  J.)  in  favor  of 
-defendant  in  an  action  brought  to  recover  the  value  of  a  Liberty  Loan 
bond  belonging  to  plaintiff  which  was  stolen  from  the  defendant  bank, 
where  it  had  been  placed  for  safe-keeping.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    L.  H.  Hammond  and  Sam     kins  v.  Motlow,  1  Sneed,  248,  60  Am. 


iHolding,  for  plaintiff: 

The  defendant,  as  gratuitous 
1>ailee  of  plaintiff,  was  liable  to  her 
for  the  loss  of  the  bond. 

Ridenour  v.  Woodward,  132  Tenn. 
•620,  4  A.L.R.  1192,  179  S.  W.  148;  Jen- 


Dec.  154;  Kirtland  v.  Montgomery,  1 
Swan,  457 ;  Mariner  v.  Smith,  5  Heisk. 
203,  1  Am.  Neg.  Gas.  831;  Colyar  v. 
Taylor,  1  Coldw.  S78,  1  Am.  Neg.  Gas. 
825;  Wilson  v.  Brett,  11  Mees.  &  W. 
118,  152  Eng.  Reprint,  787,  12  L.  J. 
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Exch.  N.  S.  264;  Preston  v.  Prather, 
137  U.  S.  604,  34  L.  ed.  788,  11  Sdp. 
Ct.  Rep.  162,  1  Am.  Neg.  Cas.  599; 
Gray  v.  Merriam,  148  111.  179,  32 
L.R.A.  772.  39  Am.  St.  Rep.  172,  35  N. 
E.  810,  1  Am.  Neg.  Cas.  478;  Isham  v. 
Post,  141  N.  Y.  100,  23  L.R.A.  90,  38 
Am.  St.  Rep.  782,  35  N.  E.  1084;  Mer- 
chants Bank  v.  Affholter,  140  Ark.  480, 
215  S.  W.  648;  Maloney  v.  Merchants' 
Bank,  141  Ark.  578,  217  S.  W.  782;  3 
R.  C.  L.  561;  National  Safe  Deposit 
Co.  V.  Stead,  250  111.  584,  95  N.  E.  973, 
Ann.  Cas.  1912B,  430,  232  U.  S.  66, 
58  L.  ed.  509,  34  Sup.  Ct.  Rep.  209; 
Lockwood  V.  Manhattan  Storage  & 
Warehouse  Co.  28  App.  Div.  68,  50  N. 
Y.  Supp.  974;  Roberts  v.  Stuyvesant 
Safe  Deposit  Co.  123  N.  Y.  57,  9  L.R.A. 
438,  20  Am.  St.  Rep.  718,  25  N.  E. 
294,  1  Am.  Neg.  Cas.  535;  Mayer  v. 
Brensinger,  180  111.  110,  72  Am.  St. 
Rep.  196,  54  N.  E.  159;  Jones  v.  Mor- 
gan, 90  N.  Y.  4,  43  Am.  Rep.  133;  Cus- 
sen  V.  Southern  California  Sav.  Bank, 
133  Cal.  534,  85  Am.  St.  Rep.  221,  65 
Pac.  1099;  Tillinghast  v.  Johnson,  34 
R.  I.  136,  41  L.R.A.(N.S.)  764,-82  Atl. 
788,  Ann.  Cas.  1914A,  960;  Trow- 
bridge V.  Spinning,  23  Wash.  48,  54 
L.R.A.  204,  83  Am.  St.  Rep.  806,  62 
Pac.  125. 

The  bailment  was  one  of  mutual 
benefit,  which  imposed  a  greater  de- 
gree of  care  on  the  bank  where  it  acts 
gratuitously. 

3  R.  C.  L.  p.  560,  §  187;  Isham  v. 
Post,  141  N.  Y.  100.  23  L.R.A.  90,  38 
Am.  St  Rep.  773,  35  N.  E.  1084;  Ri- 
denour  v.  Woodward,  4  A.L.R.  1216, 
note. 

Defendant  cannot,  by  contract,  re- 
lieve itself  of  the  consequences  of  its 
negli  (Fence. 

Diliard  v.  Louisville  &  N.  R.  Co.  2 
Lea,  288;  Louisville  &  N.  R.  Co.  v. 
Wynn,  88  Tenn.  320,  14  S.  W.  311; 
Louisville  &  N.  R.  Co.  v.  Sowell,  90 
Tenn.  17,  15  S.  W.  837;  Bird  v.  South- 
ern  R.  Co.  99  Tenn.  720,  63  Am.  St. 
Rep.  856,  42  S.  W.  451. 

Messrs.  Percy  S.  Chandler  and 
Hughesy  Hatcher,  &  Hughes  for  de- 
fendant. 

Green,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  suit  to  re- 
cover from  defendant  the  value  of 
a  $1,000  Victory  bond,  which  be- 
longed to  her  and  had  been  lodged 
in  the  bank's  vault  for  safe-keeping. 


The  bank  was  robbed,  its  vault  being 
blown  open  by  burglars,  and  plain- 
tiff's bond,  along  with  other  valuable 
papers,  taken. 

The  circuit  judge  directed  a  ver- 
dict in  favor  of  the  defendant,  and 
the  plaintiff  appealed  in  error  to 
the  court  of  civil"  appeals.  That 
court  transferred  the  case  to  this 
court,  conceiving  that  the  consti- 
tutionality of  an  act  of  the  legisla- 
ture was  involved. 

The  form  of  charter  provided  by 
our  statutes  for  banks  and  trust 
companies,  under  which  statutes  de- 
fendant is  incorporated,  contains 
among  other  things  the  following: 

"It  shall  have  the  right  to  con- 
struct a  vault  on  its  real  estate,  or  to 
rent  any  vault  already  constructed 
or  to  be  constructed,  which,  in  the 
judgment  of  the  directors,  will  pro- 
vide reasonable  means  of  safetj 
against  loss  by  theft,  fire  or  other 
cause,  in  which  vault  may  be  fixed 
or  placed  safes,  boxes,  or  receptacles 
for  the  keeping  of  jewelry,  dia- 
monds, gold,  bank  notes,  bonds, 
notes,  and  other  valuables,  which 
boxes,  safes,  or  receptacles  may 
be  rented  by  the  corporation  to 
other  persons  or  corporations,  on 
such  terms  as  may  be  agreed  by 
the  parties." 

"In  no  event  shall  the  corporation 
be  liable  for  any  loss  of  said  jewelry, 
diamonds,  gold,  bank  notes,  bondis, 
notes,  or  other  valuables  thus  lost 
by  theft,  robbery,  fire,  or  other 
cause,  the  said  corporation  not  being 
the  insurer  of  the  safety  of  said 
property,  nor  in  any  manner  liable 
therefor.  The  corporation  is  not  re- 
quired to  take  any  note  or  properly 
thus  deposited,  as  the  person  who 
rents  a  safe,  box,  or  receptacle,  is, 
for  the  term  of  his  lease,  the  owner 
thereof." 

Thompson's  Shannon's  Code,  §§ 
2101,  2102. 

The  circuit  judge  was  of  opinion 
that  these  sections  were  applicable 
to  this  case,  and  that  under  the  pro- 
visions of  §  2102  defendant  could 
not  be  held  liable  for  the  loss  of  said 
bond,  kept  as  hereafter  described. 
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We  cannot  agree  with  the  learned 
trial  judge  in  this  conclusion. 

We  think  such  sections  cover  a 
case  where  a  particular  box  or  space 
in  its  vaults  is  rented  or  leased  by 
the  bank.  This  is  made  clear  by  the 
provision  that  the  person  renting  the 
box  or  receptacle  is,  for  the  term  of 
his  lease,  the  owner  thereof.  A 
rental  contract  is  clearly  contem- 
plated. The  customer  selects  his 
space,  fills  it  as  he  pleases,  and  takes 
his  chances  under  the  statute. 

We  have  no  such  case  before  us. 
Plaintiff's  father  had  a  tin  box 
which  the  bank  had  presented  to 
him.    He  kept  his  valuable  papers  in 

Banu-iiabiiity  ^^^^  ^ox.  The  bank 
for  Ions  of  prop-  undcrtook    to    care 

erty   from   vault,    j^^  ^^^  ^^  withoUt 

charge.  Mr.  Pennington  had  rented 
no  space  or  receptacle  in  the  bank's 
vault,  and  the  bank  was  free  to  keep 
his  box  where  it  thought  proper. 
The  plaintiff's  bond  was  placed  in 
this  box  belonging  to  her  father,  so 
intrusted  to  the  bank. 

We  think  this  bailment  was  under- 
taken by  the  bank  under  the  authori- 
ty of  another  provision  of  its  char- 
ter, namely,  the  following :  "It  shall 
have  power  to  take  and  receive  on 
deposit,  specially  as  bailee,  any 
jewelry,  plate,  money,  specie,  se- 
curities, valuable  papers,  or  other 
valuables  of  any  kind,  and,  upon  a 
consideration  to  be  agreed  upon  by 
the  parties,  to  guarantee  the  safe 
preservation  and  redelivery  of  the 
same;  also  the  power  to  guarantee 
the  payment  of  bonds  and  mort- 
gages owned  by  other  persons,  or  to 
guarantee  titles  to  real  estate  for  a 
consideration  to  be  agreed  on  by  the 
parties."  Thompson's  Shannon's 
Code,  §  2099. 

Sections  2100,  2101,  of  Thomp- 
son's  Shannon's  Code,  relied  on  by 
defendant,  are  attacked  as  uncon- 
stitutional; it  being  asserted  that 
such  legislation  is  arbitrary  and  un- 
reasonable and  discriminatory  in 
favor  of  banks.  We  do  not  think 
this  legislation  is  applicable  to  the 
case  before  us,  and  therefore  have 
no  occasion  to  pass  on  the  consti- 
tutionality of  the  enactment. 


Nevertheless,  as  the  constitutional 
question  was  fairly 
raised  on  the   rec-  f^Krafcion- 
ord,  we  retam  j  uns-  J^"*^*^^""?"'^ 
diction  of  the  case  aveatio^.  ^" 
and  will  dispose  of 
the  other  questions. 

Plaintiff's  proof  tends  t©  show 
that  she  was  the  daughter  of  a  sub- 
stantial farmer,  who  kept  an  account 
with  defendant  bank.  She  herself 
had  a  savings  account  at  this  bank. 
Some  months  before  the  robbery  her 
father  determined  to  give  her 
$1,000.  He  so  informed  the  presi- 
dent of  the  bank,  and  the  latter  drew 
a  check  to  plaintiff's  order,  which 
the  father  signed  and  took  to  her. 

The  father  testifies  that  the  presi- 
dent of  the  bank  asked  him  to  have 
his  daughter  to  do  business  with 
that  institution.  The  father  said 
that  he  could  not  interfere,  and  told 
the  bank  president  that  he  must 
speak  to  plaintiff  about  the  matter 
himself.  It  appears  from  the 
father's  testimony  that  he  and  the 
bank  president  had  previously  had 
some  conversation  about  the  rate 
of  interest  the  bank  was  paying  on 
savings  deposits  which  was  only  3 
per  cent,  and  the  father  insisted  that 
he  should  have  4  per  cent  for  his 
savings.  The  bank  president  would 
not  yield,  and  the  matter  was  ar- 
ranged by  the  father  buying  Liberty 
bonds  from  the  bank  with  his 
savings. 

Plaintiff  testifies  that  before  she 
received  the  $1,000  check  from  her 
father  the  bank  president  called  her 
up  and  told  her  he  understood  she 
was  to  receive  this  present  and 
asked  her  if  she  would  not  buy  a 
bond  from  him.  She  says  that,  after 
some  negotiation  over  the  telephone, 
she  agreed  to  buy  the  bond,  and  the 
bank  president  said  he  would  take 
care  of  it  for  her.  She  states  that 
when  her  father  gave  her  the  check 
she  indorsed  it  and  sent  it  back  to 
the  bank  by  her  father,  and  that  he 
paid  $995  to  the  bank  for  a  Victory 
bond  and  brought  her  back  $5. 

The  father  testified  further  that, 
at  the  suggestion  of  the  president 
of  the  bank,  the  daughter's  bond 


1216 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


bond  or 
receptacle 


was  put  in  his  (the  father's)  box 
by  the  bank  official  himself,  and  the 
box  carried  back  by  the  latter  into 
the  vault. 

It  appears  from  the  testimony  of 
plaintiff  that,  although  she  under- 
stood the  bond  was  to  be  placed  in 
her  father's  box,  she  relied  on  the 
promise  of  the  bank  president  to 
take  care  of  her  bond  for  her,  and 
his  assurance  that  it  would  be  safe- 
ly kept.  She  was  not  familiar  with 
the  interior  of  the  bank's  premises. 
Upon  these  facts  we  think  the 
bank  clearly  became  a  bailee  of  the 
bond  itself,  and  not  a  mere  bailee 

of  the  father's  box. 
^r/i?ri!?tV-?;?*  According  to  plain- 
tiff's proof  the 
president  of  the 
bank  undertook  to  take  care  of  the 
bond,  and  he  himself  selected 
the  father's  box  as  a  receptacle  for 
the  bond. 

The  case,  therefore,  is  entirely  dif- 
ferent from  Sawyer  v.  Old  Lowell 
Nat.  Bank,  230  Mass.  342,  1  A.L.R. 
269,  119  N.  E.  825,  and  that  line  of 
cases,  holding  that  the  acceptance 
of  a  box,  chest,  package,  or  envelop, 
does  not  charge  the  depository  as 
a  bailee  of  the  contents  of  such  re- 
ceptacle. As  appears  from  the  note 
to  the  case  just  mentioned  (1  A.L.R. 
272),  there  is  a  conflict  of  authority 
as  to  the  liability  of  a  bank  under 
fiuch  circumstances.  We  do  not  get 
to  this  question  in  considering  the 
propriety  of  the  directed  verdict  be- 
low. 

It  is  insisted  for  the  plaintiff  that 
the  deposit  of  this  bond  with  defend- 
ant bank,  in  view  of  the  particular 
facts  of  this  case,  was  a  bailment 
for  mutual  benefit  of  the  parties. 
The  argument  is  quite  forceful. 
Plaintiff's  testimony,  indeed,  in- 
dicates that  the  promise  of  the 
bank's  president  to  take  care  of  the 
bond  was  part  of  the  consideration 
for  her  purchase  of  this  security 
from  the  bank. 

We  may  concede,  however,  that 
the  bailment  was  for  the  sole  bene- 
fit   of    the    plain- 

^St^'dauTrV*'*'^    *^ff-     Nevertheless, 

a      mandatory      is 
bound  to  use  a  degree  of  diligence 


and  attention  adequate  to  the  per- 
formance of  his  undertaking.  The 
degree  of  care  required  is  essential- 
ly dependent  upon  the  circumstan- 
ces of  each  case.  It  is  materially 
affected  by  the  nature  and  value  of 
the  goods  and  their  liability  to  loss 
or  injury.  That  care  and  diligence 
which  would  be  sufficient  as  to 
goods  of  small  value  or  of  slight 
temptetion  might  be  wholly  unfit 
for  goods  of  great  value  and  very 
liable  to  loss  and  injury.  Jenkins 
v.  Motlow,  1  Sneed,  248,  60  Am. 
Dec.  164;  Kirtland  v.  Montgomery, 
1  Swan,  452;  Colyar  v.  Taylor,  1 
Coldw.  373,  1  Am.  Neg.  Cas.  826; 
Mariner  v.  Smith,  6  Heisk.  203,  1 
Am.  Neg.  Cas.  831 ;  Cicalla  v.  Ros- 
si, 10  Heisk.  67. 

Ridenour  v.  Woodward,  132 
Tenn.  620,  4  A.L.R.  1192,  179  S.  W. 
148,  was  a  case  of  an  alleged  conver- 
sion by  the  bailee.  The  court  held 
that  not  every  parting  of  pos- 
session by  the  bailee  of  the 
thing  intrusted  to  his  care  was 
a  misappropriation,  and  sug- 
gested that  the  old  cases  went 
too  far  in  this  respect.  It  was  re- 
peated, however,  that  the  care  re- 
quired of  an  accommodation  bailee 
was  '"to  be  measured  .  •  .  with 
reference  to  the  nature  of  the  thing 
placed  in  his  possession.'' 

Plaintiff's  bond  was  a  coupon 
bond  negotiable  by  delivery.  She 
states  tiiat  the  president  of  the  bank 
told  her  there  was  no  necessity  for 
registering  the  bond ;  that  it  would 
be  safe  at  the  bank.  PlaintiiTs 
proof  tends  to  show  that  the  bank 
was  robbed  at  night;  that  there 
was  no  night  policeman  in  the  town 
of  Mt.  Pleasant,  where  the  bank 
was  located,  and  the  bank  had  no 
burglar  alarm  or  night  watchman, 
nor  did  it  bum  lights  in  its  build- 
ing at  night.  Mr.  Pennington's  tin 
box  was  placed  in  the  vault  along 
with  other  like  boxes  belonging  to 
customers.  The  vault  was  an  old 
one,  built  of  brick,  without  steel 
lining.  It  had  an  iron  or  ^tee\  door. 
In'  the  vault  there  were  a  nest  of 
safety  deposit  boxes  and  two 
safes.  Neither  the  safety  deposit 
boxes  nor  the  safes  were  disturbed 
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by  the  burglars.  Only  the  tin  boxes 
were  rifled.  One  of  the  safes  was 
burglar  proof.  In  this  safe  the 
bank  kept  its  money  and  its  own 
bonds  and  bonds  belonging  to  rela- 
tives of  some  of  its  oflicers.  There 
was  not  room  in  this  safe  to  put 
tin  boxes,  but  plenty  of  room  to 
place  plaintiff's  bond  and  the  bonds 
belonging  to  the  bank's  other  pa- 
trons. 

We  think  the  evidence  detailed 
and  other  proof  appearing  in  the 
record  entitled  the  plaintiff  to  have 

her  case  go  to  the 
?o"iS;V*oVb2ad  jury.  It  should 
i^epinv'!'  •*'*"     *^^ve   been    left   to 

the  jury  to  say, 
under  all  the  circumstances,  in 
view  of  the  nature  of  plaintiff's 
property,  whether  the  bank  had  ex- 
ercised adequate  care  for  the  pro- 
tection of  said  property. 

We  find  no  error  in  the  rulings  of 
the  trial  judge  on  evidence  that  is 
of  consequence. 


Usage  and  custom  in  a  particular 
business  reflect  on  the  care  exacted 
of  a  bailee.  Kelton  v.  Taylor,  11 
Lea,  264,  47  Am.  Rep.  284,  1  Am. 
Neg.  Cas.  433;  Louisville  &  N.  R. 
Co.  V.  Manchester  Mills,  88  Tenn. 
653,  14  S.  W.  314.  We  do  not  think 
it  competent  to  prove,  however, 
what  one  or  two  other  banks  may 
or  may  not  have  done  toward  safe- 
guarding their  valuables.  Likewise 
we  think  the  proof 
offered  as  to  the  cviito^^o7 
business  poUcy  of  J;*  u«uoi. 
the  burglary  in- 
surance companies  was  incompe- 
tent. They  are  influenced  by  many 
reasons  in  determining  what  risks 
they  will  undertake.  So,  also,  the 
advertisements  of  defendant  bank 
were  irrelevant,  as  plaintiff  relied 
wholly  on  personal  assurances  from 
the  bank  president  when  she  placed 
her  bond  there. 

Reversed  and  remanded  for  a  new 
trial. 


ANNOTATION, 
of  bank  for  lost  of  Liberty  bonds. 


Generally  as  to  duty  and  liability 
of  gratuitous  bailee  or  mandatory, 
see  annotation  in  4  A.L.R.  1196.  And 
as  to  acceptance  of  receptacle  as 
charging  one  as  bailee  of  contents,  see 
annotation  in  1  A.L.R.  272,  and  the 
supplementary  note  to  Riggs  v.  Bank 
of  Camas  Prairie,  —  A.L.R.  — . 

But  very  few  cases  seem  to  have 
passed  upon  the  question  of  the  lia- 
bility of  a  bank  for  the'  loss  of  Liberty 
bonds  intrusted  to  it  by  the  owner 
thereof. 

In  Pennington  v.  Farmers  &  Mer- 
CHANTS'  Bank  (reported  herewith) 
ante,  1213,  where  the  bank  held  the 
bond  as  bailee  under  a  bailment  for  the 
sole  benefit  of  the  bailor,  or,  in  other 
words,  as  gratuitous  bailee,  the  court 
pointed  out  that  the  degree  of  care 
incumbent  on  a  bank  in  such  a  case  is 
essentially  dependent  upon  the  cir- 
cumstances, and  that  especial  consid- 
eration should  be  given  to  the  fact 
that  the  bonds  in  question  not  only 
Are  very  valuable,  but,  if  coupon 
17  A.L.R.— 77. 


bonds,  are  negotiable  by  delivery. 
And  in  Arkansas  it  has  been  held 
that  a  bank  acting  as  gratuitous 
bailee  of  Liberty  bonds  is  liable  only 
for  gross  negligence.  Merchants 
Bank  v.  Affholter  (1919)  140  Ark.  480, 
215  S.  W.  648 ;  Maloney  v.  Merchants' 
Bank  (1920)  141  Ark.  578,  217  S.  W. 
782.  Both  of  these  cases  arose  out  of 
the  burglarizing  of  Liberty  bonds  from 
the  vaults  of  tne  defendant  bank.  The 
evidence  in  the  cases  was  substan- 
tially identical,  and  showed  that  the 
bank  kept  a  large  iron  safe  with  a 
combination  lock  on  it;  that  inside  of 
this  safe  was  a  burglar-proof  com- 
partment used  for  money;  that  all 
Liberty  bonds,  including  those  belong- 
ing to  customers,  as  well  as  bank  offi- 
cials and  the  bank  itself,  were  kept 
in  the  safe  but  not  in  the  burglar- 
proof  compartment;  that  the  burglary 
was  committed  by  chopping  off  the 
combination  lock  with  an  ax,  and  then 
blowing  the  outer  door  open,  and  that 
the   money   drawer   or   compartment 
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was  not  entered.  Upon  these  facts  it 
was  held  in  the  Affholter  Case  that  it 
was  a  question  for  the  jury  to  deter- 
mine whether  or  not,  under  the  cir- 
cumstances, it  did  not  constitute  gross 
negligence  upon  the  part  of  the  bank 
to  keep  in  such  an  insecure  place  gov- 
ernment bonds  payable  to  bearer,  and 
that  the  court  could  not  say  that  the 
jury  was  not  warranted  in  drawing, 
as  it  did,  the  inference  of  gross  neg- 
ligence from  the  circumstances.  In 
the  Maloney  Case,  however,  the  jury 
failed  to  find  gross  negligence  upon 
the  part  of  the  bank  officials,  and  the 
supreme  court  refused  to  disturb  the 
verdict  on  the  ground  that,  since  the 
testimony  was  not  such  that  all  rea- 
sonable minds  must  conclude  from  the 
testimony  that  the  bank  was  grossly 
negligent,  the  testimony  must  be  re- 
garded as  legally  sufficient  to  support 
the  verdict,  or,  in  other  words,  as  rea- 
sonable men  might  differ  upon  the 
testimony  as  to  whether  there  was 
gross  negligence  or  not,  the  court 
would  not  disturb  a  finding  either  way 
because  of  insufficient  evidence  to  sup- 
port it. 

But  in  Harper  v.  Elon  Bkg.  &  T. 
Co.  (reported  herewith)  ante,  1205, 
which  was  an  action  against  a  bank 
for  Liberty  bonds  which  had  been  in- 
trusted to  it  for  conversion  into  bonds 
of  the  permanent  issue,  but  which  had 
been  stolen  from  its  safe  by  burglars, 
the  court  he]d  that  a  bank  which  holds 
itself  out  as  having  unusually  safe 
and  convenient  means  of  handling 
bonds,  and  solicits  care  of  the  same, 
is  more  than  an  accommodation  bailee, 
as  such  services  attract  patronage; 
and  that  it  owes  not  merely  the  slight 
care  of  a  gratuitous  bailee,  but  the 
care  that  a  prudent  and  diligent  bank- 


er would  give  his  own  property  of  like 
value.  Applying  this  rule  the  major- 
ity of  the  court  held  that  the  question 
of  negligence  was  for  the  jury,  the 
proof  not  being  so  conclusive  as  to 
make  the  question  one  of  law  for  the 
court. 

With  respect  to  the  burden  of  proof 
in  case  of  loss  of  Liberty  bonds  by  a 
bank,  the  court  in  Maloney  v.  Mer- 
chants' Bank  (Ark.)  supra,  approved 
of  an  instruction  that  the  burden  was 
upon  the  bank  to  show  that  it  made 
some  disposition  of  the  bonds  author- 
ized by  the  bailor,  or  that  they  were 
lost  without  fault  on  its  part,  but  held 
that  an  instruction  that  it  was  suffi- 
cient if  the  bank  had  exercised  such 
care  as  common  prudence  would  dic- 
tate, and  that  the  burden  of  proving 
that  it  did  not  exercise  such  common 
prudence  was  upon  the  bailor,  was 
erroneous  in  that  its  effect  was  to  im- 
pose the  burden  of  proof  upon  plain- 
tiff to  show  that  the  bank  had  not  ex- 
ercised common  prudence  in  caring 
for  the  bonds.  It  was  also  held  in  this 
case  that  proper  care  upon  the  part  of 
the  bank  could  not  be  measured  by  the 
conduct  of  its  officers  with  respect  to 
their  own  Liberty  bonds,  since  they 
may  have  been  grossly  negligent  in 
the  care  thereof. 

Merchants  Bank  v.  Affholter  (ArL) 
supra,  also  is  authority  for  the  propo- 
sition that  where  a  person  deposits 
money  with  a  bank  for  the  purchase  of 
registered  Liberty  bonds,  but  the  bank 
purchases  coupon  bonds,  which  are 
stolen,  the  bank  is  liable  for  the  loss, 
since  failure  to  follow  instructions 
makes  the  bank  responsible  for  the 
return  of  the  money  in  the  event  the 
designated  bonds  are  not  delivered  to 
the  subscriber.  G.  J.  C. 


STANDARD  OIL  COMPANY  OP  NEW  YORK 

V. 

HARRY  DOLGIN. 

Vermont  Supreme  Court —' Novem^her  1,  1921* 
(—  Vt.  — ,  115  Atl.  235.) 

Fixtures  -»  effect  of  placing  gasolene  tank  nndersrround. 

1.  One  who  lends  a  tank  to  the  owner  of  a  garage  to  aid  in  the  handling 
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of  gasolene  may  recover  it  from  a  purchaser  of  the  real  estate  with  notice, 
although  it  is  buried  in  the  earth  to  guard  against  injury  and  to  decrease 
the  fire  hazard. 

iSee  note  on  this  question  beginning  on  page  1221.] 


—  elBfeet  of  annexation  by  bailee. 

2.  The  annexation  by  bailee  to  his 
own  real  estate  of  personal  property 
bailed  with  or  without  the  knowledge 
and  consent  of  the  bailor  does  not 
change  the  character  of  the  property, 
and  the  bailor  may  recover  it  of  the 
bailee's  grantee,  even  though  the  lat- 
ter be  an  innocent  purchaser,  unless 
the  annexation  be  of  such  a  character 
that  the   identity   of   the   chattel   is 


thereby  lost,  and  it  cannot  be  removed 
without  substantial  injury  to  itself  or 
the  real  estate. 

Evidence  —  injury  by  removal  of  fix- 
ture. 

3.  Upon  the  question  whether  or 
not  a  gasolene  tank  became  a  fixture 
by  being  placed  underground,  evi- 
dence is  admissible  that  no  material 
injury  was  done  to  it  or  the  land  by 
its  removal. 


Exceptions  by  defendant  to  rulings  of  the  Caledonia  County  Court 
(Chase,  J.)  made  during  the  trial  of  an  action  brought  to  establish  title 
to  a  gasolene  storage  tank  claimed  by  defendant  under  a  deed,  which  re- 
sulted in  a  verdict  for  plaintiflf.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Shields  &  Conant,  for  de-     mit  the  question  whether  or  not  the 


fendant: 

The  court  should  have  instructed 
the  jury  that  the  tank  was  to  be  con- 
sidered real  estate,  unless  they  found 
that  defendant  had  notice  of  the 
claims  of  the  plaintiff  that  the  tank 
was  personal  property. 

Jackson  v.  Walton,  28  Vt.  43,  14 
Mor.  Min.  Rep.  488;  Powers  v.  Denni- 
son,  30  Vt.  752;  Davenport  v.  Shants, 
43  Vt.  546 ;  Re  Perkins,  65  Vt.  313,  26 
Atl.  637;  James  Leo  Co.  v.  Jersey  City 
Bill  Posting  Co.  78  N.  J.  L.  150,  73  Atl. 
1046;  Porter  v.  Pittsburg  Bessemer 
Steel  Co.  122  U.  S.  267,  30  L.  ed.  1210, 
7  Sup.  Ct.  Rep.  1206;  Galveston,  H.  & 
H.  R.  Co.  V.  Cowdrey,  11  Wall.  459,  20 
L.  ed.  199 ;  19  Cyc.  1046, 

It  was  error  to  submit  to  the  jury 
the  question  whether  the  property  was 
attached  in  such  a  way  as  to  indicate 
an  intention  to  have  it  become  and 
remain  a  permanent  part  of  the  land. 

Jackson  v.  Walton,  supra;  Harris 
V.  Haynes,  34  Vt.  220 ;  19  Cyc.  1046. 

Messrs.  Searles  &  Graves,  for  plain- 
tiff: 

In  determining  the  character  of  a 
fixture,  the  fact  that  it  can  be  re- 
moved without  essential  injury  to  the 
freehold  or  to  the  chattel  is  to  be  con- 
sidered. 

Kendall  v.  Hathaway,  67  Vt.  122,  30 
Atl.  859;  Harris  v.  Haynes,  34  Vt.  220; 
Hill  V.  Wentworth, .  28  Vt.  428;  Bart- 
lett  V.  Wood,  32  Vt,  372;  Fullam  v. 
Stearns,  30  Vt.  443. 

It  was  proper  for  the  court  to  sub- 


tank  had  lost  its  character  as  personal 
property  and  become  realty. 

Tobias  v.  Francis,  3  Vt.  425,  23  Am. 
Dec.  217;  Weatherby  v.  Foster,  5  Vt. 
136;  Sturgis  v.  Warren,  11  Vt.  433; 
Cross  V.  Marston,  17  Vt.  534,  44  Am. 
Dec.  353;  Hill  v.  Wentworth,  28  Vt. 
428;  Fullam  v.  Stearns,  supra;  Bart- 
lett  V.  Wood,  32  Vt.  372;  Page  v.  Ed- 
.  wards,  64  Vt.  124,  23  Atl.  917;  Kendall 
V.  Hathaway,  67  Vt.  122,  30  Atl.  859 ; 
Snow  V.  Smith,  86  Vt.  58,  83  Atl.  269; 
Detroit  Steel  Cooperage  Co.  v.  Sister- 
ville  Brewing  Co.  233  U.  S.  712,  58  L. 
ed.  1166,  34  Sup.  Ct.  Rep.  753;  Ford 
V.  Cobb,  20  N.  Y.  344;  Godard  v.  Gould, 
14  Barb.  662;  Smith  v.  Bay  State  Sav. 
Bank,  202  Mass.  482,  88  N.  E.  1086; 
Hook  V.  Bolton,  199  Mass.  244,  17 
L.R.A.(N.S.)  699,  127  Am.  St.  Rep. 
487,  85  N.  E.  175;  Teaff  v.  Hewitt,  1 
Ohio  St.  511,  59  Am.  Dec.  634;  Case  v. 
L'Oeble,  84  Fed.  582;  Lawton  Pressed 
Brick  &  Tile  Co.  v.  Ross-Kellar  Triple 
Pressure  Brick  Mach.  Co.  33  Okla.  59, 
49  L.R.A.(N.S.)  395,  124  Pac.  43; 
Cooley,  Torts,  825;  11  R.  C.  L.  1059; 
19  Cyc.  1037. 

Powers,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  seeking  to  estab- 
lish its  title  to  a  certain  gasolene 
storage  tank,  which  the  defendant 
claims  to  own  under  a  deed  herein- 
after referred  to. 

It  appeared  at  the  trial  below  that 
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the  plaintiff  leased  this  tank  to  the 
firm  of  Healy  &  Allen,  who  operated 
a  public  garage  at  St.  Johnsbury. 
The  lease  was  in  writing,  and  pro- 
vided that  the  lessees  should  have 
the  tank  at  a  nominal  rent  to  use  in 
handling  the  plaintiff's  petroleum 
products;  that  the  title  should  re- 
main in  the  plaintiff,  and  that  in 
specified  circumstances  the  plaintiflF 
could  enter  and  remove  it.  After 
this  lease  was  executed,  Healy  & 
Allen  installed  the  tank  on  their 
garage  premises  by  placing  it  in  a 
shallow  excavation  and  covering  it 
over  with  dirt,  a  part  of  which  was 
drawn  in  for  that  purpose.  This 
method  of  installation  was  adopted 
to  avoid  injuries  to  the  tank,  and  to 
lessen  the  fire  hazard,  only.  Later, 
and  on  July  7,  1920,  Kealy  having 
acquired  Allen's  interest  in  the 
premises,  sold  and  conveyed  the 
same  by  warranty  deed  to  the  de- 
fendant, without  reservation  of  the 
tank.  Soon  after  the  plaintiff 
sought  to  repossess  itself  of  the 
tank,  and,^  the  defendant  objecting 
and  claiming  to  own  it,  this  action 
of  replevin  was  brought. 

The  questions  involved  in  this  re- 
view may  be  somewhat  simplified  if 
we  observe  at  the  outset  the  relation  ' 
of  the  parties  to  the  controversy.  It 
is  seen  that  the  question  of  title  does 
not  arise  between  vendor  and  ven- 
dee^ lessor  and  lessee,  life  tenant  and 
remainderman,  or  heir  and  adminis- 
trator, but  between  a  lessor  and 
the  lessee's  grantee.  The  written 
lease  created  a  mere  bailment  of  the 
tank.  24Cyc.  879.  That  it  was  the 
property  of  the  plaintiff,  and  per- 
sonal property  in  its  hands,  is  ap- 
parent. As  between  the  parties  to 
the  lease,  its  character  and  owner- 
ship remained  unchanged.  The 
plaintiff  has  never  parted  with  its 
title  or  consented  to  a  change  in  the 
character  of  the  property,  unless 
such  a  result  follows  from  the  meth- 
od of  installation  and  subsequent 
conveyance  of  the  real  estate.  The 
rule  of  law  governing  such  cases  is 
easily  stated,  though  not  always 
easily  applied.  It  is  this :  The  an- 
nexation by  a  bailee  to  his  own  real 


estate  of  personal  property  bailed, 
with  or  without  the  knowledge  and 
consent  of  the  bail-  «,  ^  «    * 

^..vfA.KJx^AAv  VTA    •'**^   ii^«***      Fixture*— effect 
or,    does   not  change    of  annexation  by 

the  character  of  the  "••"*^- 
property,  and  the  bailor  may  recov- 
er it  of  the  bailee's  grantee,  even 
though  the  latter  be  an  innocent 
purchaser,  unless  the  annexation  is 
of  such  a  character  that  the  identity 
of  the  chattel  is  thereby  lost,  and  it 
cannot  be  removed  withftut  substan- 
tial injury  to  itself  or  the  real  estate. 
The  purpose  and  intention  of  the  in- 
stallation are  incidentally  involved, 
but  the  ultimate  tests  are  as  above 
stated.  The  rule  of  this  jurisdiction 
is  found  in  Cross  v.  Marston,  17  Vt. 
533,  44  Am.  Dec.  353.  There  cer- 
tain personal  property  belonging  to 
the  plaintiflf  was  attached  by  anoth- 
er to  a  building  belonging  to  the 
latter,  but  for  the  convenience  of 
the  business  therein  carried  on,  and 
in  such  a  manner  that  it  could  be  re- 
moved without  injury  to  itself  or 
the  building.  It  was  held  that  such 
property  did  not  pass  by  a  deed  of 
the  building  to  an  innocent  purchas- 
er; that  the  fact  that  the  owner  of 
the  chattels  knew  all  abotit  what  the 
bailee  had  done,  and  had  permitted 
his  property  to  remain  in  the  situa- 
tion described  for  a  period  of  five 
years  and  until  after  the  conveyance 
referred  to,  did  not  result  in  the  loss 
of  his  right  to  reclaim  it;  that  the 
question  was  whether  the  chattds 
had,  by  the  manner  of  annexation  to 
the  freehold,  so  far  lost  their  iden- 
tity as  to  cease  to  have  legal  exist- 
ence as  personal  property,  and  that 
if  they  had  not,  an  estoppel  only 
could  preclude  the  owner  from  re- 
claiming them. 

We  are  aware  that  it  is  held  in 
some  jurisdictions  (see  Fryatt  v. 
Sullivan  County,  7  Hill,  529)  that, 
even  though  the  bailee's  annexation 
of  the  chattel  is  tortious,  the  owner 
cannot  reclaim  it,  but  must  look  to 
the  bailee  for  his  damages.  But 
with  us  the  method  and  result  of  the 
attachment  control.  If  the  identity 
of  the  property  is  lost,  as  where 
bricks  are  built  into  a  building, 
stone  laid  in  a  wall  or  walk  (Jack- 
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son  V.  Walton,  28  Vt.  43,  14  Mor. 
Min.  Rep.  488) ,  it  becomes  a  part  of 
the  real  estate.  In  determining  this 
question,  the  intention  of  the  party 
in  making  the  attachment  and  the 
damage  involved  in  its  removal  are 
for  consideration. 

The  case  in  hand  cannot  be  dis- 
tinguished from  the  Cross  Case 
above  referred  to.    Indeed,  this  case 

is  stronger  for  the 
plaintiff  than  that 
one.  There  the  de- 
fendant was  an  in- 
nocent purchaser ;  here,  by  the  great 
weight  of  the  testimony,  at  least, 
the  defendant  knew  when  he  pur- 
chased that  the  plaintiff  owned  the 
chattel.  There  the  plaintiff  knew 
that  the  chattel  was  attached  to  the 
building,  and  by  implication  con- 
sented ;  here  there  is  nothing  in  the 
evidence  to  show  that  the  plaintiff 
knew  or  consented  to  have  the  tank 
installed  as  it  was.  We  do  not,  how- 
ever, base  our  decision  at  all  upon 
these  features  of  the  case. 

The  view  we  take  of  the  law  gov- 
erning the  case  renders  most  of  the 
trial  errors  complained  of  by  the 
defendant  immaterial  and  harmless. 
The  original  character  of  the  tank 
as  personal  property,  the  plaintiff's 
title  to  it  when  the  lease  was  execut- 
ed, and  the  manner  of  its  installa- 


tion, were  established  by  undisputed 
evidence.  The  only  material  ques- 
tion on  which  it  can  be  said  that  the 
record  shows  a  conflict  in  the  evi- 
dence was  as  to  the  damage  to  the 
real  estate  resulting  from  the  re- 
moval of  the  tank.  And  as  to  this 
the  conflict  was  hardly  worthy  of 
the  name.  But  assuming  that  the 
testimony  of  the  defendant  on  this 
subject  created  a  conflict,  the  ques- 
tion was  for  the  jury,  and  any  evi- 
dence legitimately  bearing  on  the 
subject  was  admissible.  So  the  de- 
fendant's    exception    to     evidence 

tending       to        show    Evidence- 
that     no     material  injury  by  re- 
damage  was  done  to  ~^^**  **'  '*'*"^- 
the  tank  or  the  land  by  its  removal 
is  not  sustained. 

All  the  other  exceptions  briefed 
relate  to  the  intention  and  purpose 
of  installing  the  tank  and  the  notice 
which  the  defendant  may  or  may 
not  have  had  of  the  plaintiff's  own- 
ership. The  intention  and  purpose 
were  conclusively  established  by  the 
written  lease,  and,  as  we  have  seen, 
the  plaintiff's  rights  did  not  depend 
upon  the  defendant's  knowledge. 
So  the  action  of  the  court  in  submit- 
ting these  questions  to  the  jury  was 
a  gratuity  to  the  defendant,  and  any 
errors  involved  were  harmless. 

Judgment  affirmed. 


ANNOTATION. 
Storage  lank  or  other  apparatus  of  gasolene  station  as  fixtures. 


In  the  reported  case  (Standard  Oil 
Co.  v.  DoLGiN,  ante,  1218)  a  gasolene 
storage  tank  was  held  to  belong  to  the 
bailor,  as  personal  property,  and  not 
to  a  purchaser  from  the  bailee,  as  a 
part  of  the  real  estate,  where  the  evi- 
dence showed  that  it  could  be  removed 
without  substantial  injury  to  itself  or 
the  realty. 

A  search  has  disclosed  no  other  case 
of  any  considerable  value  on  the  above 
subject.  It  is  involved,  however,  in 
one  other  case.  Thus,  where  an  oil 
company  made  a  contract  with  the 
proprietor  of  a  garage  by  which  the 
latter  was  permitted  to  use  a  gasolene 
tank,  pump,  and  equipment  belonging 


to  the  former,  which  retained  the  title 
to  the  property,  with  a  provision  in 
the  contract  for  an  option  of  purchase, 
the  court  in  Atlantic  Ref.  Co.  v.  Fein- 
berg  (1920)  —  Del.  — ,  112  Atl.  685, 
in  an  action  of  replevin  brought  by  the 
oil  company  against  the  purchaser  of 
the  garage  property,  instructed  the 
jury  that  "if  any  substantial  part  of. 
the  complete  equipment  necessary  for 
the  use  of  the  chattels  in  question  was 
fastened  or  attached  to  the  freehold 
in  a  permanent  manner,  then  all  is  to 
be  considered  as  so  attached,  and  also 
everything  used  in  working  it."  In 
this  case  the  oil  company  recovered 
judgment,  it  being  held  that  there  was 
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sufficient  evidence  for  the  jury  on  the 
question  whether  the  defendant  was  a 
bona  iide  purchaser  without  notice. 

Because  of  the  scarcity  of  judicial 
discussion  regarding  rights  with  re- 
spect to  tanks  and  other  apparatus  at 
gasolene  filling  stations,  attention 
may  also  be  called  to  two  cases  involv- 
ing the  right  of  the  landlord  to  a  lien, 
under  a  statute,  on  such  property. 
Thus,  under  the  Texas  statute  provid- 
ing for  a  lien  in  favor  of  the  lessor  of 
any  residence,  storehouse,  or  other 
building,  upon  all  of  the  property  of 
the  tenant  in  such  residence,  store- 
house, or  other  building,  it  was  held 
in  S.  F.  Bowser  &  Co.  v.  Cain  Auto  Co. 
(1919)  —  Tex.  Civ.  App.  — ,  210  S.  W. 
554,  that  an  automobile  filling  station, 
consisting  of  a  buried  tank  and  a 
pump  situated  in  the  parking  between 
the  sidewalk  and  the  curbing  of  the 
street  in  front  qt  the  leased  premises, 
was  in  the  "building"  within  the  mean- 
ing of  the  statute,  so  that  the  land- 
lord's lien  attached  to  it. 

And  it  was  held  in  West  Furniture 
Co.  V.  Cason  (1920)  —  Tex.  Civ.  App. 
— ,  218  S.  W.  774,  that  the  lessor  of 
premises  on  which  the  lessee  conduct- 
ed a  garage,  and  on  which,  in  front  of 
the  building,  the  latter  had  placed  a 


gasolene  pump  and  tank  used  as  a 
gasolene  filling  station,  had  a  statu- 
tory landlord's  lien  on  the  pump  and 
tank,  so  as  to  hold  a  purchaser  of  the 
same  liable  for  conversion  where  he 
removed  it  from  the  premises  within 
thirty  days  after  the  lessee  had  va- 
cated. It  was  held  that  this  property 
must  be  regarded  as  being  in  the 
building,  within  the  meaning  of  the 
statute,  and  also  that  the  tank  and 
pump  could  not  be  regarded  as  goods, 
wares,  and  merchandise  within  the 
meaning  of  the  statute  providing  that 
a  landlord's  lien  shall  not  attach  to  the 
goods,  wares,  and  merchandise  of  a 
merchant,  trader,  or  mechanic,  sold 
and  delivered  In  good  faith,  in  the  reg- 
ular course  of  business  by  the  tenant 
The  court  said  the  property  was  at 
most  but  the  appliances,  instrumental- 
ities, and  machinery  used  for  the  pur- 
pose of  vending  goods,  wares,  and 
merchandise.  And  the  further  point 
was  made  that  the  property  was  not 
sold  and  delivered  in  good  faith  in  the 
regular  course  of  business,  as  provid- 
ed by  the  statute,  since  the  vendor  was 
vacating  the  premises  and  going  out 
of  business,  and  the  property  was  sold 
in  pursuance  of  this  intention. 

R.  E.  H« 


GREGG  SCHOOL  TOWNSHIP,  Morgan  County,  Appt., 

V. 

MAUDE  HINSHAW. 

Indiana  Appellate  Courts  October  28,  1921. 


(—  Ind.  App.  — ,  132  N.  E.  586.) 

School  —  closing  by  health  authorities  —  effect  on  liability  for  salary. 

1.  Where,  in  accordance  with  provisions  of  a  law  in  force  at  the  time 
a  contract  is  entered  into  to  teach  school,  the  public  health  authorities 
close  the  school  because  of  an  epidemic,  the  performance  of  the  contract 
on  the  part  of  the  school  trustees  becomes  impossible,  and  they  are  ab- 
solved from  liability  to  pay  the  teacher  wages  during  the  tinae  the  school 
is  closed. 

[See  note  on  this  qiieation  beginning  on  page  1224.] 
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( —  Ind.  App.  — , 

—  closing    for    epidemic — deduction 
from  teacher's  salary. 

2.  Generally  no  deduction  can  be 
made  from  a  teacher's  salary  where  a 
school  is  closed  during  the  term  on  ac- 
count of  an  epidemic,  unless  there  is  a 
special  provision  made  for  such  clos- 
ing in  the  contract  which  will  allow 
such  deduction. 

[See  24  R.  C.  L.  619,  620;  see  note 
in  6  A.L.R.  742.] 


132  y,  E.  586.) 

Contract  —  law  as  element. 

3.  The  law  of  the  land  is  a  part  of 
every  contract. 

[See  6  R.  C.  L.  855.] 

—  impossibility  of  performance — ex- 
cuse. 

4.  When  performance  of  a  contract 
becomes  impossible,  nonperformance 
is  excused  and  no  damages  can  be  re- 
covered. 

[See  6  R.  C.  L.  998.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Morgan 
County  (Bain,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  for 
services  as  teacher  in  a  school  during  the  time  it  was  closed  on  account 
of  an  epidemic.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  C  Kivett  and  J.  E.  Sed-     contract,  but  it  appears  by  the  oral 


wick,  for  appellant: 

It  is  the  imperative  duty  of  the  trus- 
tee to  continue  the  school  until  one 
hundred  and  twenty  days  of  school 
have  been  taught. 

Rutherford  School  Twp.  v.  Craney, 
51  Ind.  App.  236,  99  N.  E.  485. 

A  school  term  does  not  end  at  any 
particular  date,  and  is  not  required 
to  be  taught  on  consecutive  days,  and 
the  trustee  has  the  right  to  continue 
until  any  lost  time  has  been  made  up. 

Carthage  v.  Gray,  10  Ind.  App.  428, 
37  N.  E.  1059. 

Where  the  contract  to  teach  school 
is  upon  a  per  diem  basis,  there  can  be 
no  recovery  for  time  lost,  where  the 
teacher  has  an  opportunity  to  make 
up  the  time  and  refuses. 

Ibid. 

Messrs.  J.  W.  Williams  and  Homer 
Elliott  for  appellee. 

Nichols,  P.  J.,  delivered  the  opin- 
ion of  the  court : 

This  was  an  action  by  appellee 
against  appellant  township,  in 
which  appellee  sought  to  recover 
pay  for  twenty-seven  days'  services 
as  a  teacher  in  one  of  the  schools  of 
said  township. 

The  facts,  which  are  undisputed, 
show  that  appellee  was  employed  by 
the  trustee  of  appellant  township, 
and  by  written  contract  agreed  to 
teach  in  its  schools  for  the  term 
commencing  September  7,  1918,  for 
a  consideration  of  $3.25  per  day, 
payable  monthly.  The  length  of  the 
term  is  not  disclosed  by  the  written 


testimony  that  appellee  was  in- 
formed by  the  trustee  that  the  term 
would  be  a  six-months  term.  Un- 
der this  contract  appellee  entered 
upon  her  duties  as  a  teacher;  but 
after  having  taught  for  a  time,  be- 
cause of  an  epidemic  of  influenza, 
the  health  authorities  ordered  the 
schools  temporarily  closed.  The 
schools  were  closed  upon  two  differ- 
ent occasions.  Appellee  made  up  a 
part  of  the  time  so  lost  before  Feb- 
ruary 28,  1919,  which  was  the  time 
fixed  by  the  county  board  of  educa- 
tion as  the  time  when  the  six- 
months  schools  should  close.  After 
that  date  appellee  refused  to  make 
up  any  of  the  time  which  she  had 
lost,  though  opportunity  was  given 
her  to  do  so,  and  the  trustee  so  de- 
manded of  her.  Appellee  would 
have  continued  to  teach,  if  the  trus- 
tee would  have  paid  her  additional 
compensation;  but  this  he  refused 
to  do.  After  the  issues  were 
formed,  the  cause  was  submitted  to 
the  jury  for  trial,  and,  after  hear- 
ing the  evidence,  the  court,  upon  the 
facts  substantially  as  above,  in- 
structed the  jury  to  return  a  ver- 
dict for  appellee  in  the  sum  of  $62.- 
12,  upon  which  judgment  was  ren- 
dered, from  vrhich,  after  motion  for 
a  new  trial  was  overruled,  this  ap- 
peal. 

But  the  one  question  is  presented, 
and  that  is  as  to  the  right  of  ap- 
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pellee  to  recover  wages  for  the  time 
during  which  the  school  was  closed 
by  the  order  of  the  public  health 
authorities,  because  of  the  epidemic 
of  influenza.  It  is  the  general  rule 
that  no  deduction  can  be  made  from 
„  ^  ,  ,  .  a  teacher's  salary, 
tor'^ii^i^i^''    where   a   school   is 

timc^il^:' mlSS^r.  ^l^s®^    during    the 

term  on  account  of 

an  epidemic,  unless  there  is  a  special 
provision  made  for  such  closing  in 
the  contract  of  employment  which 
will  allow  for  such  deduction.  But 
the  case  of  McKay  v.  Bamett,  21 
Utah,  239,  50  L.R.A.  371,  60  Pac. 
1100,  which  sustains  the  foregoing 
general  rule,  holds  that  "if  the  local 
board  of  health  had  possessed,  at 
the  time  said  contract  was  entered 
into,  lawful  authority  to  order  the 
schools  closed  whenever  smallpox 
should  become  prevalent,  and  con- 
tinued to  possess  such  authority  up 
to  the  time  when  it  acted  in  the 
premises,  and  also  had  lawful  au- 
thority to  enforce  such  an  order, 
then  the  defendant,  in  that  event, 
might  with  much  better  show  of 
reason  insist  that  the  parties  con- 
tracted in  view  of  such  authority, 
and  contemplated,  if  a  smallpox 
epidemic  should  occur  during  the 
life  of  the  contract,  the  board  of  ed- 
ucation might  be  legally  compelled, 
against  its  will,  and  without  fault 
on  its  part,  to  close  the  schools,  and 
that  during  the  time  the  schools 
were  so  closed  under  such  authority, 
no  salary  should  be  paid  to  the 
plaintiff." 

It  was  held,  however,  that  the  lo- 
cal board  of  health  had  no  such 
authority. 

In  the  case  of  Carthage  v.  Gray, 
10  Ind.  App.  428,  37  N.  E.  1059,  the 
school  was  closed  by  order  of  the 


secretary  of  the  county  board  of 
health;  but  at  that  time  the  board 
of  health,  or  its  secretary,  had  no 
express  statutory  authority  to  close 
the  schools  because  of  an  epidemic. 
In  1909  the  legislature  amended  the 
Board  of  Health  Act,  so  that  health 
oflScers  were  given  power  to  close 
schools  and  churches  and  forbid 
gatherings,  in  order  to  prevent  and 
stay  epidemics.  Acts  1909,  p.  342; 
Bums's  Rev.  Stat  1914,  §  7608.  It 
was  in  the  exercise  of  this  police 
power,  which  had  been  delegated  to 
it  by  statute,  that  the  health  officials 
closed  the  school  here  involved,  and 
such  act  was  independent  of  the 
authority  of  the  township  trustee, 
and  entirely  beyond  his  control 
The  law  delegating  this  authority  to 
the  board  of  health  was  in  force  at 
the  time  the  contract  involved  was 
entered  into,  and  it  must  be  deemed 
to  have  been  made  with  reference  to 
the  law.    The  law  of 

the  land  is  a  part  of  ^femSSt!""**''  " 
every  contract.     It 
is  the  rule  that,  when  the  perform- 
ance of  a  contract  becomes  impos- 
sible,  nonperformance  is   excused, 
and     no     damages  .,^^^„,^„„^ 
can    be    recovered,  of  perforHiMmce 
After   the  contract  — *^"•^• 
was   entered   into,   and   when  the 
exigency  arose,   the  health  board, 
in  the  exercise  of  the  police  power 
delegated  t»  it,  closed  the  school, 
and    the    contract, 

for   the   time   that  St'^^^'j^i?**** 
the    order    was    m  •utboritie.— 

•P^-t«r»A  wnn  {•M.tvN^n  effect  on  Itabll- 
lOrce,      was      impOS-    uy  tor  mmUtwr. 

sible    of    perform- 
ance, and  hence  unenforceable,  and 
there  could  be  no  recovery  for  such 
time. 

The  judgment  is  reversed,  with 
instructions  to  grant  a  new  trial. 


ANNOTATION, 
of  teacher  to  compensatioii  wbUe  school  b  closed. 


The  earlier  cases  treating  of  the 
right  of  a  teacher  to  compensation 
while  school  is  closed  may  be  found 
in  a  note  in  6  A.L.R.,  beginning  at 


page  742,  to  which  the  present  note  is 
merely  supplementary. 

Only  one  recent  case  other  than  the 
reported  case  (Gregg  School  Twf.  v. 
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HiNSHAW,  ante,  1222)  has  been  found 
which  involves  the  point  in  question. 
In  School  Dist.  v.  Gardner  (1920)  142 
Ark.  557,  219  S.  W.  11,  it  appeared 
that  the  plaintiff  had  a  contract  to 
teach  a  school  for  four  months  at  $60 
per  month.  On  account  of  an  epidem- 
ic of  influenza  the  school  was  closed 
two  days  after  the  opening,  and  re- 
mained closed  for  nearly  two  months, 
the  plaintiffs  completing  the  remain- 
der of  the  term  after  the  reopening 
thereof.  The  plaintiff  offered  testi- 
mony to  the  effect  that  during  the 
time  the  school  was  closed  she  was 
offering  to  teach  it,  and  had  the  direc- 
tors' permission  to  reopen  it.  This, 
however,  was  denied  by  the  directors. 
A  verdict  having  been  found  in  the 
plaintiff's  favor,  the  court,  without 
discussion  of  the  right  to  compensa- 
tion, held  that  as  the  testimony  of  the 
plaintiff  was  legally  sufficient  to  sup- 
port a  finding  that  she  was  ready  and 
willing  to  perform  the  contract,  no 
question  of  the  preponderance  of  the 
testimony  on  the  subject  would  be 
considered. 

In  the  reported  case  (Gregg  School 
Twp.  V.  HiNSHAW)  the  court  seems  to 
affirm  the  general  rule  that,  in  the  ab- 
sence of  any  provision  in  the  contract, 
a  school-teacher  is  entitled  to  his  com- 
pensation without  deduction  for  any 
period  during  which  the  school  is 
closed  because  of  an  epidemic.    But, 


on  the  facts  of  the  case  before  them, 
the  court  apparently  recognize  what 
they  consider  an  exception  to  this 
rule,  and  it  is  held  that  since  the 
schools  had  been  closed  at  the  in- 
stance of  the  health  officials,  who  act- 
ed independently  of  the  township 
trustee,  and  by  virtue  of  an  act  which 
was  in  force  at  the  time  the  agree- 
ment was  made,  there  could  be  no  re- 
covery, since  the  contract  of  employ- 
ment must  be  considered  to  have  been 
made  with  reference  to  the  law,  non- 
performance of  a  contract  being  ex- 
cused where  performance  becomes  im- 
possible. The  case  of  Carthage  v. 
Gray  (1894)  10  Ind.  App.  428,  37  N. 
E.  1059,  cited  in  support  of  the  gen- 
eral rule  in  6  A.L.R.,  at  page  742,  is 
distinguished  on  the  ground  that 
while  in  that  case  the  closing  of  the 
schools  was  at  the  direction  of  the 
secretary  of  the  county  board  of 
health,  no  express  statutory  authority 
existed  therefor  at  that  time. 

The  effect  of  interruption  of  school 
session  upon  contracts  other  than 
with  teacher  is  considered  in  the  an- 
notation following  Sandry  v.  Brooklyn 
School  Dist.  15  A.L.R.  719,  725.  It 
will  be  observed  that  that  case  dis- 
tinguishes between  the  right  of  a 
teacher  to  compensation  under  his 
contract  and  that  of  one  employed  to 
transport  pupils.  R.  S. 


MRS.  MIRIAM  R.  OWEN,  Appt., 

v. 

NEW  YORK  LIFE  INSURANCE  COMPANY. 

Mississippi  Supreme  Court   (Division  B)-^  November  14,  1021. 

(—  Miss.  — ,  89  So.  770.) 

Insurance  —  nonpayment  of  premium  —  application  of  dividends. 

Where  a  life  insurance  policy  provides  that  the  insured  shall  share  in 
the  profits  of  the  company,  to  be  ascertained  annually,  and  that  at  the 
end  of  the  second  insurance  year,  and  on  each  anniversary  thereafter,  such 
dividend  as  shall  have  been  apportioned  by  the  company  to  the  policy  will, 
at  the  option  of  the  insured,  be  applied  toward  the  payment  of  premiums, 
and  where  the  application,  which  is  made  a  part  of  the  contract  of  insur- 
ance, contains  express  directions  that  all  dividends  shall  be  applied  toward 

Headnote  by  Cook,  J. 
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the  payment  of  premiums,  after  the  end  of  the  second  insurance  year,  the 
company  cannot  declare  the  policy  forfeited  for  nonpayment  of  premiums 
until  it  has  given  notice  to  the  insured  of  the  amount  of  the  dividend 
apportioned  to  the  policy. 

ISee  note  on  this  qvsstion  beginning  on  page  1231.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Bolivar 
County  (Alcorn,  Jr.,  J.)  in  favor  of  defendant  in  a  suit  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Roberts  &  Hallam,  for  ap-* 
pellant : 

Defendant  cannot  declare  the  policy 
forfeited  for  nonpayment  of  premi- 
ums until  it  has  notified  insured  of 
the  amount  of  dividend  to  which  he  is 
entitled. 

Phoenix  Mut.  L.  Ins.  Co.  v.  Doster, 
106  U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct. 
Rep.  18 ;  25  Cyc.  828 ;  Reed  v.  Bankers' 
Reserve  L.  Ins.  Co.  192  Fed.  408 ;  New 
York  L.  Ins.  Co.  v.  Eggleston,  96  U.  S. 
672,  24  L.  ed.  841 ;  Hartford  Life  An- 
nuity Ins.  Co.  V.  Unsell,  144  U.  S.  439, 
36  L.  ed.  496,  12  Sup.  Ct.  Rep.  671; 
Union  Cent.  L.  Ins.  Co.  v.  Caldwell,  68 
Ark.  505,  58  S.  W.  361 ;  Kavanaugh  v. 
Security  Trust  &  L.  Ins.  Co.  10  Ann. 
Cas.  688,  note;  Wheeler  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  82  N.  Y.  543,  37 
Am.  Rep.  599;  ^tna  L.  Ins.  Co.  v. 
Hartley,  24  Ky.  L.  Rep.  57,  67  S.  W. 
19 ;  Thompson  v.  Knickerbocker  L.  Ins. 
Co.  104  U.  S.  252,  26  L.  ed.  765;  Mutual 
L.  Ins.  Co.  V.  Breland,  117  Miss.  479, 
L.R.A,1918D,  1009,  78  So.  362. 

Mr.  A«  H.  Longino,  for  appellee: 

Failure  to  pay  the  third  premium 
within  the  time  required  by  contract 
forfeited  the  policy. 

New  York  L.  Ins.  Co.  v.  Alexander, 
122  Miss.  813,  15  A.L.R.  314,  85  So. 
93 ;  Pope  v.  New  York  L.  Ins.  Co.  192 
Mo.  App.  383,  181  S.  W.  1047;  New 
York  L.  Ins.  Co.  v.  O'Dom,  100  Miss. 
219,  56  So.  379,  Ann.  Cas.  1914A,  583; 
Mutual  L.  Ins.  Co.  v.  Breland,  117 
Miss.  479,  L.R.A.1918D,  1009,  78  So. 
362;  Cason  v.  Mutual  L.  Ins.  Co.  67 
Colo.  199,  6  A.L.R.  1395,  184  Pae.  296. 

An  insurance  company  is  not  bound 
to  accept  partial  payment  of  premi- 
ums. 

Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126 ; 
Wheeler  v.  Connecticut  Mut.  L.  Ins. 
Co.  82  N.  Y.  543,  37  Am.  Rep.  594; 
lbs  V,  Hartford  L.  Ins.  Co.  119  Minn. 
113,  137  N.  W.  289 ;  Richardson  v.  Mu- 
tual  L.  Ins.  Co.  14  Ky.  L.  Rep.  187,  18 


S.  W.  166 ;  Slocum  v.  New  York  L.  Ins. 
Co.  228  U.  S.  364,  57  L.  ed.  879,  33  Sup. 
Ct.  Rep.  523,  Ann.  Cas.  1914D,  1029; 
Bank  of  Commerce  v.  New  York  L 
Ins.  Co.  125  Ga.  552,  54  S.  E.  643;  Se- 
curity Life  &  Annuity  Co.  v.  Under- 
wood, —  Tex.  Civ.  App.  — ,  150  S..  W. 
293;  Willcuts  v.  Northwestern  Mut. 
L.  Ins.  Co.  81  Ind.  300. 

Where  policies  provided  that  divi- 
dends should  be  applied  "toward  the 
payment  of  premiums,"  the  agreement 
is  applicable  when,  and  only  when, 
the  insurer  has  funds  in  its  hands  be- 
longing to  the  insured,  sufficient  to 
cover  the  whole  premium ;  or  when  the 
policyholder  advances  the  difference 
between  the  amount  due  and  the  sum 
which  belongs  to  him  in  the  hands  of 
the  insurance  company. 

Mutual  L.  Ins.  Co.  v.  Henley,  125 
Ark.  372,  188  S.  W.  829;  Union  Cent. 
L.  Ins.  Co.  V.  Caldwell,  68  Ark.  505,  58 
S.  W.  355;  Mutual  L.  Ins.  Co.  v.  Gi- 
rard  L.  Ins.  Annuity  &  T.  Co.  100  Pa. 
172 ;  Matlack  v.  Mutual  L.  Ins.  Co.  180 
Pa.  360,  36  Atl.  1082;  McNaughton  v. 
Des  Moines  L.  Ins.  Co.  140  Wis.  214. 
122  N.  W.  764;  North-western  Mut.  L 
Ins.  Co.  V.  Fort,  82  Ky.  269 ;  Smith  v. 
St.  Louis  Mut.  L.  Ins.  Co.  2  Tenn.  Ch. 
727;  Hull  v.  Northwestern  Mut  L.  Ins. 
Co.  39  Wis.  397 ;  Franklin  L.  Ins.  Co. 
V.  Wallace,  93  Ind.  7. 

Cook,  J.,  delivered  the  opinion  of 
the  court: 

Mrs.  Miriam  R.  Owen,  plaintiff, 
brought  suit  as  beneficiary  in  an  in- 
surance policy  for  $10,000,  issued  by 
the  New  York  Life  Insurance  Com- 
pany, defendant,  upon  the  life  of  her 
husband,  Thomas  S.  Owen.  At  the 
conclusion  of  the  testimony  a  per- 
emptory instruction  was  granted  in 
favor  of  the  defendant,  and  from 
the  judgment  entered  in  pursuance 
of  this  instruction  this  appeal  was 
prosecuted. 
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( —  jfi««.  — , 
The  facts  necessary  to  be  stated 
are  as  follows :  On  the  24th  day  of 
October,  1916,  the  appellee  issued 
its  policy  of  insurance  on  the  life 
of  Thomas  S.  Owen,  payable  at  his 
death  to  appellant.  The  policy  pro- 
vides that  it  is  issued  in  considera- 
tion of  the  payment  in  advance  of 
the  sum  of  $414.30,  constituting  the 
first  premium  and  maintaining  the 
policy  to  the  24th  day  of  October, 
1917,  and  of  a  like  sum  on  said  date 
and  every  twelve  calendar  months 
thereafter  during  the  life  of  the  in- 
sured until  the  maturity  of  the  en- 
dowment. 

Under  §  1  of  the  policy  it  is  pro- 
vided as  follows :  "The  proportion 
of  divisible  surplus  accruing  upon 
this  policy  shall  be  ascertained  an- 
nually. Beginning  at  the  end  of  the 
second  insurance  year,  and  on  each 
anniversary  thereafter,  such  sur- 
plus as  shall  have  been  apportioned 
by  the  company  to  this  policy  shall, 
at  the  option  of  the  insured,  be  either 
(a)  paid  in  cash;  or  (b)  applied 
toward  payment  of  premiums;  or 
(c)  applied  to  purchase  of  a  partici- 
pating paid-up  addition  to  the  sum 
insured;  or  (d)  left  to  accumulate 
at  such  rate  of  interest  as  the  com- 
pany may  declare  on  funds  so  held, 
but  at  a  rate  never  less  than  3  per 
cent  compounded  and  credited  an- 
nually, and  withdrawable  in  cash  on 
any  anniversary,  or  payable  at  the 
maturity  of  the  policy  to  the  person 
entitled  to  its  proceeds;  or  (e)  ap- 
plied on  the  accelerative  endowment 
plan  as  set  forth  below. 

"If  the  insured  fails  to  notify  the 
company  in  writing  within  three 
months  after  the  company  shall  have 
mailed  to  him  a  written  notice  of 
the  amount  of  said  dividend  and  the 
options  available  as  aforesaid,  which 
option  he  selects,  the  company  will 
apply  said  dividend  to  tiie  purchase 
of  a  paid-up  addition  to  the  sum  in- 
sured; such  paid-up  addition  may  be 
surrendered  for  cash  at  any  time  not 
later  than  three  months  after  any 
default  in  the  payment  of  premium, 
and  the  cash  value  thereof  shall  nev- 
er be  less  than  the  original  cash  div- 
idend." 


B9   8o,  770.) 

Under  §  5  of  the  policy  is  found  a 
provision  that  a  grace  of  one 
month  (not  less  than  thirty  days), 
subject  to  an  interest  charge  of  5 
per  cent  per  annum,  was  allowed  for 
the  payment  of  every  premium  aft- 
er the  first,  during  which  time  the 
insurance  should  continue  in  force, 
and  this  section  also  contains  the 
following  provision:  "The  policy 
and  the  application  therefor,  copy 
of  which  is  attached  hereto,  consti- 
tute the  entire  contract." 

In  the  application,  a  copy  of 
which  is  attached  to  and  made  a 
part  of  the  policy,  the  applicant,  Mr. 
Owen,  was  asked  this  question: 
"(12)  Do  you  desire  to  apply  the 
dividends  on  the  acceleration  en- 
dowment plan  to  mature  the  endow- 
ment at  an  earlier  age  ?" 

And  in  reply  to  this  question  he 
answered:  "No;  to  apply  toward 
payment  of  premium." 

On  the  29th  day  of  November, 
1918,  at  a  time  when  the  insured 
was  seriously  ill  at  his  home,  he  sent 
for  his  law  partner,  Mr.  Roberts, 
and  told  him  that  he  thought  that 
was  the  last  day  on  which  he  could 
pay  his  premium  on  this  policy,  and 
requested  Mr.  Roberts  to  look  on  his 
desk  at  the  office,  where  he  would 
find  a  notice  from  the  company  of 
the  amount  of  the  premium.  In  ac- 
cordance with  these  instructions 
Mr.  Roberts  went  to  the  office  and 
found  the  notice  of  the  amount  of 
the  premium;  this  notice  being  as 
follows : 

"New  York  Life  Insurance  Com- 
pany. 

"Darwin  P.  Kingsley,  President. 
"Branch  Office  at  Jackson,  Miss. 

"Nov.  19,  1918. 
"Mr.  Thomas  S.  Owen, 

"Cleveland,  Miss. 
"Dear  Sir  :— 

"We  regret  to  notify  that,  accord- 
ing to  our  records,  the  premium, 
$414.30,  and  interest,  $ ,  on  pol- 
icy No.  6,050,630,  due  October  24, 
1918,  is  not  paid.  The  period  dur- 
ing which  the  company  may  receive 
payment  without  any  condition  ex- 
cept interest  at  the  rate  of  5  per 
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cent  per  annum  from  the  due  date 
expires  on  November  24,  1918. 
After  that  date,  in  addition  to  pay- 
ment of  the  amount  due  and  interest 
thereon,  the  policy  requires  you  to 
furnish  evidence  of  insurability  sat- 
isfactory to  the  company  before  re- 
instatement can  be  secured. 

"The  company  realizes  that  the 
loss  of  insurance  is  something  which 
everyone  should  avoid,  if  possible, 
and  desires  to  help  a  policyholder  in 
every  way  consistent  with  the  terms 
of  the  policy  contract  to  keep  it  in 
force. 

"We  hope,  therefore,  that  you  will 
give  this  important  matter  your  at- 
tention and  write  us  at  once  con- 
cerning it,  or,  better  still,  if  you  are 
in  this  cily,  that  you  will  call  on  us, 
so  that  we  may  confer  with  you  re- 
garding this  insurance. 

"When    you    write,    please   give 
your  full  name,  your  address,  and 
your  policy  number,  so  that  we  may 
send  a  prompt  reply. 
"Yours  truly, 
"H.  H.  Graham, 

"Cashier." 

After  finding  this  notice,  Mr. 
Roberts  directed  the  president  of  his 
local  bank  to  call  the  cashier  of  the 
First  National  Bank  of  Jackson, 
Mississippi,  and  instruct  him  to  pay 
to  the  defendant's  branch  office  at 
Jackson  the  amount  of  the  premi- 
um, with  interest,  and  this  was 
accordingly  done.  Later  in  the  day 
New  York  exchange  for  said  sum 
was  mailed  to  the  First  National 
Bank  of  Jackson.  Upon  receipt  of 
the  telephonic  instructions  so  to  do, 
the  cashier  of  the  bank  at  Jackson 
telephoned  to  the  office  of  the  de- 
fendant company,  and  stated  that  he 
had  this  payment  in  hand,  and  that 
it  could  take  credit  for  the  amount 
of  this  premium  on  the  next  day's 
deposit.  On  the  morning  of  Novem- 
ber 30,  1918,  the  exchange  was  in- 
dorsed and  delivered  to  a  clerk  of 
the  defendant  company,  who  in  turn 
delivered  it  to  the  cashier  of  appel- 
lee's branch  office.  However,  Mr. 
Owen,  the  insured,  had  died  at  3 
o'clock  that  morning. 

On  December  2,  1918,  presumably 


without  notice  of  the  death  of  the 
insured,  the  cashier  of  appellee's 
branch  office  addressed  a  letter  to 
Mr.  Owen,  acknowledging  receipt 
of  the  premium,  and  stating  that 
November  24, 1918,  was  the  last  day 
on  which,  under  the  terms  of  the 
policy,  the  company  could  accept 
payment  of  the  premium,  but  that 
the  company  would  consider  the  re- 
instatement of  the  policy  if  the  in- 
sured would  properly  execute  an  in- 
closed application  for.  reinstate- 
ment, and  that,  pending  the  return 
of  this  application,  the  remittance 
would  be  held  subject  to  his  order. 

On  October  24,  1918,  "the  end  of 
the  second  insurance  year,"  there 
was  apportioned  to  the  policy  as  a 
surplus  or  dividend  the  sum  of  $67.- 
50,  and  on  February  18,  1919,  the 
appellee  wrote  appellant  as  follows: 

"New  York  Life  Insurance  Compa- 
ny. 
"Darwin  P.  Kingsley,  President 
"Jackson    Branch    Office,    Century 

Building,  Jackson,  Miss. 
"C.  0.  Wilkins,  Agency  Director. 
"H.  H.  Graham,  Cashier. 
"Robert  B.  Mims,  Resident  Mgr. 

"Feb.  18,  1919. 
!"Mrs.  Miriam  R.  Owen, 

"Cleveland,  Miss. 
"Dear  Madam : — 

"Re  Pol.  No.  6,050,630— Owen, 
Deceased.  We  are  pleased  to  hand 
you  herein  our  check  drawn  on  the 
First  National  Bank  of  this  city  to 
your  order  for  $67.50  in  payment  of 
the  dividend  apportioned  to  the 
above-numbered  policy  on  October 
24,  1918.  You  probably  know  that 
this  policy  became  lapsed  for  the 
nonpayment  of  the  premium  due  on 
October  24th,  and  was  of  no  value 
at  the  time  of  the  death  of  Mr. 
Owen. 

"Yours  very  truly, 

"H.  H.  Graham, 
"Cashier." 

On  February  18,  1919,  appellee 
also  returned  to  the  Cleveland  State 
Bank  the  draft  for  the  premium 
which  had  been  delivered  to  it  on 
November  30,  1918.  Appellant  de- 
clined to  accept  the  dividend  check 
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and  promptly  returned  it  to  appel- 
lee, while  the  Cleveland  State  Bank 
advised  appellee  that  pending  the 
adjudication  of  the  matter  of  loss, 
if  any,  under  the  contract  between 
the  company  and  Mr.  Owen,  the 
money  would  be  held  subject  to  its 
orders. 

The  declaration  filed  in  this  cause 
contains  six  counts,  but  the  sole  and 
controlling  issue  made  by  the  plead- 
ings and  presented  here  for  decision 
is  whether,  under  the  contract  be- 
tween the  parties,  as  evidenced  by 
the  policy  and  application  therefor, 
the  right  of  the  company  to  claim  a 
lapse  or  forfeiture  of  the  policy  was 
waived  by  reason  of  the  failure  to 
notify  the  insured  of  the  amount  of 
the  dividend  which  had  been  appor- 
tioned to  this  policy  on  October  24, 
1918. 

The  policy  here  involved  provided 
that  the  proportion  of  the  divisible 
surplus  accruing  upon  the  policy 
should  be  ascertained  annually,  and 
that  at  the  end  of  the  second  insur- 
ance year,  and  on  each  anniversary 
thereafter,  such  surplus  as  had  been 
apportioned  by  the  company  to  the 
policy  would,  at  the  option  of  the 
insured,  be  applied  toward  the  pay- 
ment of  premiums.  Under  the  ex- 
press provisions  of  the  policy  the 
application  therefor  is  made  a  part 
of  the  contract,  and  in  this  applica- 
tion the  insured  exercised  his  option 
to  have  all  dividends  accruing  on 
the  policy  applied  toward  the  pay- 
ment of  premiums.  Thus,  at  the 
very  inception  of  the  contract,  the 
company  was  put  on  notice  of  the 
insured's  election  to  so  apply  all 
dividends. 

The  end  of  the  second  insurance 
year  having  arrived,  the  insured  had 
the  right  to  expect  and  demand  that 
the  company  would  carry  out  his 
direction  to  apply  'the  dividends 
which  had  been  apportioned  to  the 
policy  for  the  two  years  in  reduction 
of  the  annual  premium  then  due. 
The  insured  could  not  know  the 
amount  of  these  dividends,  as  this 
information  was  peculiarly  within 
the  exclusive  knowledge  of  the 
company,  which  had  full  control  in 
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the  matter  of  dividends.  Under 
these  circumstances  it  was  clearly 
the  duty  of  the  com- 
pany to  notify  the  ^-•.-p'J^^.t^t  of 
insured  of  the  premium- 
amount  of  the  divi-  dF?ide5dr  *' 
dend,  in  order  that 
he  might  know  the  amount  in  cash 
he  was  required  to  pay  to  discharge 
the  premium ;  and  if  this  notice  was 
not  given,  the  company  thereby 
waived  the  prompt  payment  of  the 
premium,  and  cannot  declare  a  for- 
feiture. This  view,  we  think,  is 
founded  upon  reason  and  is  sup- 
ported by  the  great  weight  of  au- 
thority. In  Phoenix  Mut.  L.  Ins.  Co. 
V.  Doster,  106  U.  S.  SO,  27  L.  ed. 
65,  1  Sup.  Ct.  Rep.  18,  it  is  said: 
"Now,  although  the  policy  issued 
upon  Riddle's  life  required  payment 
annually  of  a  specific  sum  as  a  pre- 
mium, that  stipulation  must  be 
construed  in  connection  with  the 
agreement  set  out  in  the  applica- 
tion, that  the  premium  might  be 
discharged  pro  tanto  by  such  divi- 
dends as  were  allowed  to  the  in- 
sured from  time  to  time.  Whether 
the  company,  in  any  particular 
year,  declared  dividends,  and  what 
amount  was  available  in  reduction 
of  the  premium,  were  facts  known, 
in  the  first  instance,  only  to  the 
company,  which  had  full  control  of 
the  matter  of  dividends.  It  certain- 
ly was  not  contemplated  that  the 
insured  should  every  year  make  ap- 
plication, either  at  the  home  office  or 
at  the  office  of  its  general  agent  in 
Chicago,  in  order  to  ascertain  the 
amount  of  dividends.  The  under- 
standing between  the  parties  upon 
this  subject  is,  in  part,  shown  by  the 
practice  of  the  company.  Independ- 
ently of  that  circumstance,  and 
waiving  any  determination  of  the 
question  whether  the  forfeiture  was 
not  absolutely  waived  by  the  act  of 
the  general  agent,  in  sending  notice 
to  the  insured  after  the  day  fixed 
for  the  payment  of  the  premium  due 
September  20,  1876,  it  was,  we 
think,  the  company's  duty,  under 
any  fair  interpretation  of  its  con- 
tract, having  received  information 
as  to  the  postoffice  of  the  insured. 
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ta  give  seasonable  notice  of  the 
amount  of  dividends,  and  thereby 
inform  him  as  to  the  cash  to  be  paid 
in  order  to  keep  alive  the  policy." 

In  Union  Cent.  L.  Ins.  Co.  v.  Cald- 
well, 68  Ark.  522,  58  S.  W.  361,  the 
Arkansas  court,  in  a  well-considered 
case,  held  : 

"In  the  absence  of  any  stipulation 
in  the  policy,  and  of  any  directions 
otherwise  by  the  assured  as  to  the 
application  of  dividends  which  have 
been  declared,  it  is  the  duty  of  a 
mutual  company  to  apply  such  divi- 
dends to  the  payment  of  interest  on 
loans  made  on  the  policy,  when  by 
so  doing  a  forfeiture  of  all  rights 
and  benefits  under  the  policy  will  be 
prevented.  This  is  the  rule  in  the 
case  of  premiums  to  keep  the  policy 
in  force  from  year  to  year,  and,  of 
course,  would  be  for  the  payment  of 
interest  on  an  ordinary  loan,  which 
prevents  a  sale  of  the  policy.  .  .  . 
The  learned  counsel  for  appellant 
says:  'These  cases  all  arise  under 
very  different  facts  from  those  ex- 
isting in  the  case  at  bar,  and  these 
differences  are  so  vital  and  essential 
in  their  nature  as  to  make  them 
valueless  as  authorities.'  We  will 
not  review  them  here.  But  in  our 
opinion  the  difference  in  the  facts 
does  not  destroy  the  application  or 
lessen  the  efficacy  of  the  principle. 
It  is  true  that  in  some  of  them  there 
was  a  contract,  custom,  or  course  of 
dealing.  But  because  insurance 
companies  enter  upon  contracts  or 
establish  a  usage  in  conformity  to 
the  doctrine  above  announced,  from 
which  they  have  not  been  allowed  to 
deviate,  does  not  prove  the  unsound- 
ness of  the  doctrine  itself,  but  rather 
the  contrary.  The  doctrine  does  not 
arise  out  of  the  peculiar  facts  of  any 
particular  case.  It  does  not  depend 
upon  contract,  custom,  or  course  of 
dealing  for  its  existence  and  poten- 
cy. It  has  its  origin  in  that  fun- 
damental principle  of  justice  which 
will  compel  one  who  has  funds  in  his 
hands  belonging  to  another,  which 
may  be  used,  to  use  such  funds,  if 
at  all,  for  the  benefit,  and  not  to  the 
injury,  of  the  owner ;  for  his  consent 
.to  the  one,  and  dissent  to  the  other, 
will  be  presumed.    .    .    . 


"The  authorities  also  establish  the 
rule  that  it  is  the  duty  of  the  com- 
pany, before  taking  a  forfeiture  for 
default  in  the  payment  of  a  matur- 
ing obligation,  to  notify  the  assured 
or  beneficiary  of  the  amount  of  de- 
clared dividends  where  such  divi- 
dends are  insufficient  to  meet  the 
obligation.  .  .  .  These  principles 
are  founded  upon  reason  and  com- 
mon fairness  and  honesty,  and  they 
will  have  application  wherever  it 
becomesnecessary  to  prevent  a  for- 
feiture, which  is  favored  neither  at 
law  nor  in  equity." 

Again,  in  Eddy  v.  Phoenix  Mut.  L. 
Ins.  Co.  65  N.  H.  27, 23  Am.  St.  Rep. 
17,  18  Atl.  89,  the  New  Hampshire 
court  says:  "When  the  insured 
shares  in  the  profits,  and  at  the  time 
when  the  annual  premium  becomes 
due  cannot  know  what  amount  he 
will  be  required  to  pay  the  company, 
the  insurers  cannot  insist  upon  a 
forfeiture  until  they  give  the  in- 
sured notice  of  the  amount  he  is  re- 
quired to  pay." 

In  Nail  V.  Provident  Sav.  Life 
Assur.  Soc.  —  Tenn.  — ,  54  S.  W. 
109,  the  principle  is  announced  in 
the  following  language :  "Inasmuch 
as  the  insured  was  entitled,  accord- 
ing to  the  terms  of  the  policy,  to 
certain  reductions  on  premiums,  the 
amount  of  such  reductions  from 
time  to  time  to  be  fixed  by  the  com- 
pany, he  could  not  know  at  any  time, 
without  notice,  how  much  would  be 
due,  and  for  this  reason  there  could 
be  no  forfeiture  without  notice/' 

Again,  in  a  note  in  10  Ann.  Gas. 
688,  it  is  said:  "The  cases  cited 
above  have  reference  to  premiums 
for  fixed  amounts,  due  at  certain 
dates.  But  where,  by  the  terms  of 
the  policy,  the  insured  shares  in  the 
profits  of  the  company,  and  is  ^- 
titled  to  have  his  premiums  dis- 
charged pro  tanto  by  such  divi- 
dends as  are  declared  from  time  to 
time,  it  is  well  settled  that  the  in- 
surer cannot  insist  on  a  forfeiture 
for  nonpa3rment  of  a  premium  until 
he  gives  notice  of  the  amount  of  the 
dividends,  in  order  that  the  insured 
may  know  what  amount  in  cash  he 
is  required  to  pay." 

See   also   Home   L.    Ins.    Co.  v. 
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Pierce,  75  HI.  426 ;  Reed  v.  Bankers' 
Reserve  L.  Ins.  Co.  (C.  C.)  192  Fed. 
408;  Joyce,  Ins.  §§  1166,  1320;  25 
Cyc.  828. 

Appellee  contends,  however,  that, 
if  it  shall  be  held  that  the  company 
was  required  to  give  notice  of  the 
amount  of  the  dividend  before  de- 
claring a  forfeiture  for  the  nonpay- 
ment of  the  premium,  still  the 
burden  of  proof  was  on  appellant  to 
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show  that  no  such  notice  was  given, 
and  that  she  has  failed  to  discharge 
this  burden.  If  it  be  conceded  that 
the  burden  was  on  appellant  to  show 
that  this  notice  was  not  given, 
which  we  do  not  decide,  we  think 
there  is  sufficient  testimony  in  this 
record  to  warrant  the  submission  of 
this  question  to  the  jury.  The  judg- 
ment of  the  lower  court  is  therefore 
reversed,  and  the  cause  remanded. 


ANNOTATION. 

to  msared  of  amount  of  dividends  apportionable  to  policy  as  condition 
of  forfeiture  for  nonpayment  of  premium. 


Generally,  as  to  effect  of  dividends 
to  prevent  lapse  of  policy  for  non- 
pajrment  of  premiums,  see  annotation 
in  6  A.L.R.  1400. 

Where,  by  the  terms  of  an  insurance 
policy,  the  insured  is  entitled  to  share 
in  the  profits  of  the  company,  and  to 
have  his  premiums  discharged  pro 
tanto  by  such  dividends  as  are  de- 
clared from  time  to  time,  the  insurer 
cannot  insist  on  a  forfeiture  of  the 
policy  for  nonpayment  of  a  premium 
until  he  gives  notice  of  the  amount 
of  the  dividend  apportioned  to  the 
policy,  in  order  that  the  insured  may 
know  what  amount  in  cash  he  is  re- 
quired to  pay  to  discharge  the 
premium. 

United  States* — Phoenix  Mut.  L.  Ins. 
Co.  V.  Doster  (1882)  106  U.  S.  SO,  27 
L.  ed.  65,  1  Sup.  Ct.  Rep.  18;  Reed  v. 
Bankers'  Reserve  L.  Ins.  Co.  (1911) 
192  Fed.  408. 

Arkansas. — ^Union  Cent.  L.  Ins.  Co. 
v.  Caldwell  (1900)  68  Ark.  505,  58  S. 
W.  355. 

Illinois. — Home  L.  Ins.  Co.  v.  Pierce 
(1874)  75  111.  426. 

Indiana. — ^See  Phoenix  Mut.  L.  Ins. 
Co.  V.  Hinesley  (1881)  75  Ind.  1. 

MississippL — See  the  reported  case 
(Owen  v.  New  York  L.  Ins.  Co.  ante, 
1225). 

New  Hampshire. — ^Eddy  v.  Phoenix 
Mut.  L.  Ins.  Co.  (1888)  65  N.  H.  27, 
23  Am.  St  Rep.  17,  18  Atl.  89. 

New  York. — Meyer  v.  Knickerbocker 
L.  Ins.  Co.  (1878)  73  N.  Y.  516,  29 
Am.  Rep.  200,  affirming  (1876)  51  How. 
Pr.  263 ;  Meeder  v.  Provident  Sav.  Life 


Assur.  Soc.  (1901)  58  App.  Div.  80, 
68  N.  Y.  Supp.  518,  affirmed  on  other 
grounds  (1902)  171  N.  Y.  432,  64  N.  E. 
167;  Atty.-Gen.  v.  Continental  L.  Ins. 
Co.  (1884)  33  Hun,  138. 

Ohio. — Smith  v.  Union  Cent.  L.  Ins. 
Co.  (1876)  7  Ohio  Dec.  Reprint,  188; 
Manhattan  L.  Ins.  Co.  v.  Smith  (1886) 
44  Ohio  St.  156,  58  Am:  Rep.  806,  5 
N.  E.  417,  affirming  (1886)  9  Ohio  Dec. 
Reprint,  583. 

Tennessee. — Nail  v.  Provident  Sav. 
Life  Assur.  Soc.  (1899)  —  Tenn.  — , 
54  S.  W.  109. 

Thus,  in  Reed  v.  Bankers'  Reserve 
L.  Ins.  Co.  (1911)  192  Fed.  408,  it  ap- 
peared that  the  insured,  whose  policy 
had  lapsed  because  of  nonpayment  of 
premiums,  was  reinstated  subject  to 
the  prompt  payment,  when  due,  of  cer- 
tain notes  which  she  had  given  the 
insurer  in  payment  of  the  back  pre- 
miums. The  notes  were  not  paid  at 
maturity,  and  the  insurer  claimed  z. 
forfeiture  of  the  policy.  A  short  time 
prior  to  the  maturity  of  the  notes  a 
dividend  became  due  to  the  insured, 
according  to  the  terms  of  the  policy. 
It  was  held  that  it  was  the  duty  of  the 
insurer  to  give  the  insured  reasonable 
notice  of  the  amount  of  the  dividend, 
and  on  its  failure  to  do  so,  its  right 
to  claim  a  forfeiture  of  the  policy  was 
waived. 

Likewise,  in  Phoenix  Mut.  L.  Ins. 
Co.  V.  Doster  (U.  S.)  supra,  it  ap- 
peared that  a  policy  of  life  insurance 
provided  that  certain  dividends  set 
apart  to  the  insured  should  be  applied 
as  part  payment  of  the  annual  pre- 
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miumSy  and  that  nonpayment  of  the 
premiums  at  maturity  would  work  a 
forfeiture  of  the  policy.  The  insurer 
failed  to  give  the  insured  the  custom- 
ary notice  of  the  maturity  of  the 
premium  and  the  apportionment  of 
dividends  until  several  days  after  the 
premium  was  due,  and  as  payment 
was  not  made  at  maturity,  the  insurer 
claimed  a  forfeiture  of  the  policy.  It 
was  held  that  the  policy  was  not  for- 
feited, the  court  saying:  "Although 
the  policy  issued  upon  Riddle's  life 
required  payment  annually  of  a 
specific  sum  as  a  premium,  that  stipu- 
lation must  be  construed  in  connec- 
tion with  the  agreement  set  out  in  the 
application,  that  the  premium  might 
be  discharged  pro  tanto  by  such  divi- 
dends as  were  allowed  to  the  insured 
from  time  to  time.  Whether  the  com- 
pany, in  any  particular  year,  declared 
dividends,  and  what  amount  was  avail- 
able in  reduction  of  the  premium,  were 
facts  known,  in  the  first  instance,  only 
to  the  company,  which  had  full  con- 
trol of  the  matter  of  dividends.  It 
certainly  was  not  contemplated  that 
the  insured  should  every  year  make 
application,  either  at  the  home  office 
or  at  the  office  of  its  general  agent  in 
Chicago,  in  order  to  ascertain  the 
amount  of  the  dividends.  ...  It 
was,  we  think,  the  company's  duty, 
under  any  fair  interpretation  of  its 
contract,  having  received  information 
as  to  the  postoffice  of  the  insured,  to 
give  seasonable  notice  of  the  amount 
of  dividends,  and  thereby  inform  him 
as  to  the  cash  to  be  paid  in  order  to 
keep  alive  the  policy."  See,  to  the 
same  effect.  Smith  v.  Union  Cent.  L. 
Ins.  Co.  (1876)  7  Ohio  Dec.  Reprint, 
188 ;  Nail  v.  Provident  Sav.  Life  Assur. 
Soc.  (Tenii.)  supra. 

So,  where,  by  the  terms  of  a  policy 
of  insurance,  the  insured  is  required 
to  pay  one  half  of  the  annual  pre- 
miums in  cash  and  give  a  note  for  the 
other  half,  less  his  dividend  or  share 
of  the  profits,  which  is  to  be  deducted 
from  the  amount  for  which  he  is  to 
execute  his  note,  the  insurer  is  under 
obligation  to  give  the  insured  notice 
of  the  amount  which  he  is  required  to 
pay,  before  it  can  insist  on  a  for- 
feiture.    Home  L.  Ins.  Co.  v.  Pierce 


(1874)  75  IlL  426.  See  to  the  same 
effect,  Eddy  v.  Phcenix  Mut.  L.  Ins. 
Co.  (1888)  65  N.  H.  27,  23  Am.  St. 
Rep.  17,  18  Atl.  83. 

A  notice  of  the  amount  of  a  dividend 
is  particularly  requisite  where  it  has 
been  the  uniform  practice  of  the  com- 
pany to  give  such  a  notice.  In  Meyer 
V.  Knickerbocker  L.  Ins.  Co.  (1878) 
73  N.  Y.  516,  29  Am.  Rep.  200,  affirm- 
ing (1876)  51  How.  Pr.  263,  it  ap- 
peared that  an  insurance  company  is- 
sued a  policy  of  insurance  to  the  plain- 
tiff on  which  the  plaintiff  was  entitled 
to  dividends,  which  were  to  be  applied 
as  part  payment  of  premiums.  It  had 
been  the  custom  of  the  company  each 
year  before  the  premium  was  due  to 
furnish  the  plaintiff  with  a  statement 
of  the  exact  amount  of  the  required 
premium  after  the  dividends  were 
deducted.  A  short  time  before  a  pre- 
mium was  due  on  the  policy,  the  plain- 
tiff, having  received  no  statement 
from  the  company,  wrote  to  the  com- 
pany for  such  information,  but  re- 
ceived no  reply  until  after  the  ma- 
turity of  the  premium;  and,  as  the 
premium  was  not  paid  at  maturity, 
the  company  declared  a  forfeiture  of 
the  policy.  It  was  held  that,  from  the 
course  of  dealing  between  the  parties, 
the  plaintiff  had  a  right  to  believe 
that  notice  would  be  given  him  of  the 
amount  due,  and  as  it  was  impossible 
for  the  plaintiff  to  know  the  exact 
amount  required  to  satisfy  the  pre- 
mium, it  was  the  duty  of  the  com- 
pany to  furnish  the  plaintiff  with  such 
information ;  and,  on  its  failure  to  do 
so,  it  could  not  declare  a  forfeiture 
of  the  policy.  To  the  same  effect  see 
Atty.-Gen.  v.  Continental  L.  Ins.  Co. 
(1884)  33  Hun  (N.  Y.)  138. 

So,  in  Manhattan  L.  Ins.  Co.  v. 
Smith  (1886)  44  Ohio  St.  156,  58  Am. 
Rep.  806,  5  N.  E.  417,  affirming  (1886) 
9  Ohio  Dec.  Reprint,  583,  it  appeared 
that  an  insurance  company  issued  to 
the  plaintiff  as  beneficiary  a  policy  of 
insurance  on  the  life  of  her  husband, 
the  beneficiary  being  entitled  to  par- 
ticipate in  the  profits,  and  to  have  the 
dividends  each  year  deducted  from 
the  premium.  It  had  been  the  uni- 
form custom  of  the  company  to  give 
notice  to  the  husband  of  the  amount 
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and  time  of  maturity  of  the  premium, 
which  was  duly  paid  by  him.  The 
husband,  on  one  occasion,  although 
receiving  notice  from  the  company, 
failed  to  make  payment  of  a  premium, 
and  as  his  wife,  the  beneficiary,  was 
living  separate  from  him,  she  was 
not  informed  of  the  time  of  maturity 
or  amount  of  the  premium,  or  that 
the  husband  had  not  paid  the  same. 
The  husband  had  informed  the  com- 
pany that  he  was  living  separate  from 
his  wife.    The  husband  died  shortly 


thereafter,  and  the  company  claimed 
a  forfeiture  of  the  policy  for  nonpay- 
ment of  the  premiums.  It  was  held 
that,  as  the  company  had  been  in- 
formed that  the  wife  was  living  sepa- 
rate from  the  husband,  it  was  not 
justified  in  treating  him  as  her  agent, 
and  could  not  claim  a  forfeiture  of 
the  policy,  as  the  beneficiary  had  no 
way  of  ascertaining  the  exact  amount 
of  the  premium  due,  and  the  company 
had  failed  to  inform  her  of  that  fact 

L.  W.  B. 


FRANK  W.  THOMPSON 

V. 

MARY  F.  COE,  Appt 

ConneeHeut  Supreme  Court  of  Errors '^October  28,  192 1* 

(96  Conn.  644,  115  Atl.  219.) 

Landlord  and  tenant  —  equitable  relief  from  forfeiture. 

1.  Equity  will  grant  relief  from  forfeiture  of  a  lease  for  nonpayment 
of  rent  within  the  time  limited,  where  it  was  due  to  the  loss  in  the  mail 
of  the  letter  in  which  the  rent  was  transmitted,  which  was  mailed  before 
the  expiration  of  the  time  limited,  where  the  tenant  offered  to  make  good 
the  loss  ds  soon  as  it  was  discovesed  and  never  intended  to  forfeit  the  lease. 

[See  note  on  this  question  in  16  A.L.R.  437.] 


-^  option  to  purchase  —  effect  of  fail- 
ure of  lease. 

2.  Where  a  lease  and  option  to  pur- 
chase contained  therein  rest  upon  a 
common  and  indivisible  consideration, 
when  the  lease  falls  the  option  goes 
with  it. 

[See  16  R.  C.  L.  810.] 

—  exercise  of  option  not  in  time. 

3.  An  election  to  exercise  an  option 
to  purchase  contained  in  a  lease  is 
not  in  time  if  made  after  the  expira- 
tion of  the  lease. 

[See  16  R.  C.  L.  808,  809.] 

—  effect  of  default  in  payment  of  rent. 

4.  Failure  to  pay  rent  when  due 
does  not  automatically  terminate  the 
lease,  but  gives  the  lessor  the  option 
to  terminate  on  some  definite  unequiv- 
ocal act  showing  the  exercise  of  this 
option  by  him. 

[See  16  R.  C.  L.  1126.] 

—  when  notice  to  quit  becomes  opera- 
tive. 

6.  Notice   to   a   tenant   to   quit  is 
17  A.L.R.— 78. 


operative  at  the  time  it  is  served,  not 
at  the  time  limited  for  quitting,  and 
therefore  terminates  the  tenant's  op- 
tion to  purchase  at  that  time. 

—  effect  of  tender  after  due. 

6.  Tender  of  rent  after  the  date 
provided  by  the  lease  is  ineffectual  to 
change  the  legal  rights  of  the  parties 
flowing  from  the  failure  to  make  the 
payment  when  due. 

Judgment  —  effect  on  pending  action. 

7.  A  judgment  in  favor  of  the  land- 
lord in  a  summary  process  proceeding 
to  obtain  possession  of  rented  prem- 
ises for  nonpayment  of  rent,  begun 
after  the  institution  of  an  action  by 
the  tenant  to  compel  specific  perforni- 
ance  of  the  provision  in  the  lease  giv- 
ing the  tenant  a  right  to  purchase, 
does  not  bar  the  latter  action. 

Appeal  —  reversal  to  allow  interest. 

8.  A  judgment  granting  a  tenant 
specific  performance  of  an  option  to 
purchase  contained  in  the  lease,  on 
payment  of  the  rent  due  when  the 


1234 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R, 


option  was  exercised,  will  not  be  re-  most,  would  be  less  than  $3,  where  the 
versed  because  of  failure  to  include  matter  was  not  called  to  the  attention 
an   allowance  of  interest   which,  at     of  the  trial  court. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  New 
Haven  County  (Webb,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
compel  specific  performance  of  an  option  to  purchase  certain  property. 
No  error. 


Statement  by  Gager,  J. : 

The  defendant  leased  378  Elm 
street,  New  Haven,  to  plaintiff  for 
two  years  from  May  1,  1917.  A 
provision  of  the  lease  was  as  fol- 
lows: "Provided,  however,  and  it 
is  further  agreed,  that  if  the  said 
rent  shall  remain  unpaid  fifteen 
days  after  the  same  shall  become 
payable  as  aforesaid,  or  if  the  said 
party  of  the  second  part  shall  not 
perform  and  fulfil  each  and  every 
of  the  covenants  herein  contained  to 
be  performed  by  said  party  of  the 
second  part,  then  this  lease  shall 
thereupon,  by  virtue  of  this  express 
stipulation  therein,  expire  and  ter- 
minate, and  whenever  this  lease 
shall  so,  or  by  lapse  of  time,  expire 
and  terminate,  then  the  party  of  the 
first  part  may  at  any  time  there- 
after re-enter  said  premises,  and 
the  same  have  and  possess  as  of  her 
former  estate,  and  without  such  re- 
entry may  recover  possession  there- 
of in  the  manner  prescribed  by  the 
statute  relating  to  summary  proc- 
ess ;  it  being  understood  that  no  de- 
mand for  the  rent,  and  no  re-entry 
for  condition  broken,  as  at  common 
law,  and  no  notice  to  quit  possession 
as  prescribed  by  said  statute,  shall 
be  necessary  to  enable  the  lessor  to 
recover  such  possession  pursuant  to 
said  statute  relating  to  summary 
process,  but  that  all  right  to  any 
such  demand  and  any  such  re-entry, 
and  any  such  notice  to  quit  posses- 
sion, is  hereby  expressly  waived  by 
the  said  party  of  the  second  part." 

And  it  was  further  stipulated  and 
agreed  in  the  lease  "that  the  party 
of  the  second  part"  (plaintiff) 
"shall  have  the  right  to  purchase 
said  property  at  any  time  during 
the  term  of  this  lease,  for  the  sum 
of  $5,500,  and  the  party  of  the  first 
part  (defendant)  agrees  not  to  sell 


the  property  during  said  one  year 
to  any  other  person  except  the  party 
of  the  second  part." 

On  March  7,  1918,  in  consequence 
of  differences  that  had  arisen,  the 
parties  entered  into  another  agree- 
ment relating  to  the  premises 
leased,  in  which  it  was  provided 
"that  nothing  herein  contained 
shall  be  construed  to  change  or  af- 
fect said  lease." 

Subsequently,  on  May  5,  1919, 
the  defendant  leased  the  premises 
to  the  plaintiff  for  one  year  from 
May  1,  1919.  This  lease  contained 
the  same  provision  with  reference 
to  the  nonpayment  of  rent  as  the 
first  lease,  and  also  contained  an 
option  to  purchase  similar  to  that 
of  the  earlier  lease,  in  terms  as  fol- 
lows :  "And  it'  is  further  stipulated 
and  agreed  that  the  party  of  the 
second  part  shall  have  the  right  to 
purchase  said  property  at  any  time 
during  the  term  of  this  lease  for 
the  sum  of  $5,500,  and  the  party  of 
the  first  part  agrees  not  to  sell  said 
property  during  said  one  year  to 
any  other  person  except  the  party 
of  the  second  part  during  his  pos- 
session of  same." 

The  plaintiff  had  been  accus- 
tomed, with  the  acquiescence  of  the 
defendant,  to  transmit  the  rent 
each  month  by  check  or  postoffice 
order  to  defendant,  and  on  March 
13, 1920,  he  sent  by  mail  $30  in  bills 
to  defendant  in  payment  of  one 
month's  rent,  under  the  following 
circumstances:  "In  pursuance  of 
this  practice  and  custom  of  paying 
the  rent,  the  plaintiff,  on  the  13th 
day  of  March,  1920,  about  8  o'clock 
in  the  evening,  repaired  to  the  post- 
office  in  New  Haven  with  the  inten- 
tion of  procuring  a  money  order 
which  he  had  frequently  used  in 
transmitting  the  rent  before ;  but  it 
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was  a  stormy  night,  and  the  plain^ 
tiff,  being  partially  sick  with  a 
heavy  cold,  was  anxious  to  get  home 
as  soon  as  possible,  and  finding  a 
long  line  of  applicants  waiting  at 
the  money-order  window  and  that 
he  would  have  to  wait  in  all  prob- 
ability for  a  very  long  time,  and 
being  anxious  to  get  home  to  West 
Haven,  some  4  or  5  miles,  he  placed 
three  bills  of  United  States  cur- 
rency, amounting  to  $30,  in  an  en- 
velop marked  with  a  return  card  on 
the  comer  of  it  and  directed  as  usu- 
al to  the  defendant  in  West  Haven, 
town  of  Orange,  and  believed  in 
good  faith  that  the  defendant  would 
receive  the  same  within  the  time 
limited  for  the  payment  of  the  rent, 
as  provided  for  in  the  lease,  exhibit 
A.  These  bills  so  mailed  by  the 
plaintiff,  as  aforesaid,  were  never 
received  by  the  defendant." 

Defendant's  attorney  told  plain- 
tiff on  March  25,  1920,  that  the  de- 
fendant had  not  received  her  rent 
for  March,  and  plaintiff  informed 
him  he  had  sent  it  by  mail,  and  if 
defendant  had  not  received  it  he 
would  pay  it  over  again,  and  re- 
quested him  to  inquire  of  defendant 
and  inform  him  if  she  had  not  re- 
ceived it.  The  plaintiff  on  March 
25th  received  by  mail  a  demand 
from  defendant's  attorney  for  the 
March  rent.  By  reason  of  what  had 
occurred  between  plaintiff  and  de- 
fendant's attorney,  plaintiff  did 
nothing  further  until  on  or  about 
April  9th,  when  he  received  another 
letter  from  defendant's  attorney, 
stating  that  "Mrs.  Coe  informs  us 
that  she  has  never  received  the  rent 
due  her  from  you  for  the  month  of 
March,  and  at  her  request  we  have 
had  a  notice  to  quit  served  upon 
you.  May  we  not  hear  from  you  in 
the  next  two  or  three  days  concern- 
ing when  you  expect  to  vacate  the 
premises  ?" 

About  the  same  time  he  received 
the  following: 

"Notice  to  Quit. 

"Mr.  Frank  W.  Thompson:  I 
hereby  give  you  notice  to  quit  pos- 
session of  the  house,  land,  build- 


ings, apartments,  and  premises, 
now  occupied  by  you  at  number  378 
Elm  street,  in  the  town  of  Orange, 
state  of  Connecticut,  on  or  before 
the  13th  day  of  April,  1920. 

"Dated  at  West  Haven,   Conn., 
this  7th  day  of  April,  1920. 
"Mary  F.  Coe, 

"by  Clark,  Hall  &  Peck, 

"Her  Attorneys." 

Plaintiff  thereupon  went  to  the 
attorney's  office  and  tendered  him 
$30  in  payment  of  the  rent  for 
March,  but  the  attorney,  upon  con- 
sulting defendant,  informed  plain- 
tiff that  defendant  refused  to  take 
the  money  for  the  March  rent. 
April  12,  1920,  plaintiff  tendered 
defendant  $60,  for  rent  for  March 
and  April,  which  defendant  refused, 
and  later  on  the  same  day  the  plain* 
tiff  tendered  to  the  defendant  $30 
as  the  rent  for  April,  1920,  which 
the  defendant  also  refused.  De- 
fendant did  not,  on  or  after  March 
1,  1920,  at  a  convenient  hour  before 
sunset,  make  any  demand  on  the 
premises  for  the  rent  due  on  the  last 
day  it  fell  due,  nor  at  any  time 
make  any  entry  upon  the  premises 
for  condition  broken.  The  prem- 
ises have  increased  in  value,  and 
are  worth  $8,500. 

On  April  16,  1920,  defendant 
prayed  out' a  summary  process  and 
caused  the  same  to  be  served  upon 
the  plaintiff. 

On  April  23,  1920,  plaintiff  ten- 
dered to  defendant  $5,500  and  de- 
manded the  execution  of  a  deed  of 
the  said  premises ;  and  the  plaintiff 
has  since  remained  ready  and  will- 
ing to  pay  this  sum,  together  with 
the  $60  rent.  On  May  12th  this 
summary  process  action  was  with- 
drawn. On  April  24,  1920,  the 
plaintiff  began  this  action.  Defend- 
ant began  another  summary  process 
action  on  May  14th,  counting  on  the 
lease  dated  May  5,  1919.  A  judg- 
ment was  rendered  in  the  action 
against  the  plaintiff.  Defendant 
has  remained  at  all  times  since 
April  23,  1920,  constant  in  her 
claim  that  the  plaintiff  had  forfeit- 
ed all  right  under  the  lease  and 
agreement  by  not  having  paid  the 
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rent  within  fifteen  days  from  the 
day  when  the  same  became  due. 

Messrs.  Frank  R.  Goldman  and 
Charles  J.  Martin,  for  appellant: 

The  summary  process  judgment  is 
effective  as  an  adjudication  of  all 
facts  in  issue  in  that  action,  or  neces- 
sarily determined  therein,  and  those 
facts  should  not  be  brought  into  dis- 
pute or  litigated  again  in  the  case  at 
bar.  It  would  be  conclusive  as  a  plea 
in  bar  to  the  same  cause  of  action,  and 
conclusive  as  to  the  facts  therein  ad- 
judicated when  given  in  evidence  in 
any  other  action,  though  the  relief 
sought  is  different. 

Herman,  Estoppel  &  Res  Judicata, 
pp.  97,  238;  Black,  Judgm.  2d  ed.  § 
604;  Denison  v.  Hyde,  6  Conn.  508; 
O'Brieiv  v.  Doolittle,  91  Conn.  356,  99 
Atl.  1055;  Wigmore,  Pocket  Code  of 
Ev.  §  901 ;  Western  Book  &  Stationery 
Co.  v.  Jevne,  179  111.  71,  53  N.  E.  565; 
Tiffany,  Land.  &  T.  §  286. 

And  although  it  is  a  judgment  of  a 
justice  of  the  peace,  it  is  as  binding 
and  conclusive  between  the  parties  as 
that  of  the  highest  court  of  record  in 
the  state. 

Black,  Judgm.  §  522;  Richmond  v. 
Stable,  48  Conn.  22;  Ft.  Orange  Bar- 
bering  Co.  v.  New  Haven  Hotel  Co.  92 
Conn.  144,  101  Atl.  505. 

As  a  prior  adjudication  of  facts  it 
need  not  be  pleaded,  but  is  conclusive 
when  given  in  evidence. 

Black,  Judgm.  §  787;  Betts  v.  Starr, 
5  Conn.  550,  13  Am.  Dec.  94;  23  Cyc. 
1215;  Coit  V.  Tracy,  8  Conn.  263,  20 
Am.  Dec.  110;  Bethlehem  v.  Water- 
town,  51  Conn.  494;  Kashman  v.  Par- 
sons, 70  Conn.  302,  39  Atl.  179;  Bell  v. 
Raymond,  18  Conn.  91 ;  Viall  v.  Lionel 
Mfg.  Co.  92  Conn.  341,  102  Atl.  709; 
Wilmer  v.  Placide,  137  Md.  107,  111 
Atl.  822. 

Plaintiff  had  an  adequate  remedy  at 
law. 

Ft.  Orange  Barbering  Co.  v.  New 
Haven  Hotel  Co.  92  Conn.  144,  101  Atl. 
505;  Banks  v.  Porter,  39  Conn.  307; 
Casner  v.  Resnik,  95  Conn.  281,  111 
Atl.  68. 

Even  if  the  option  were  separable 
from  the  lease,  the  covenants  of  for- 
feiture apply  to  both,  and  it  is  depend- 
ent upon  the  lease. 

Hartford-Connecticut  Trust  Co.  v, 
Cambell,  95  Conn.  399,  111  Atl.  867; 
13  C.  J.  563;  38  Cyc.  184;  Pennsyl- 
vania Steel  Co.  V.  New  York  City  R, 
Co.  117  C.  C.  A.  603,  198  Fed.  721; 
James,  Option  Contr.  §  852;  Keene  v. 


Zindorf,  81  Wash.  152,  142  Pac.  484; 
Atlantic  Product  Co.  v.  Dunn,  142  N. 
C.  471,  55  S.  E.  299 ;  Sandberg  v.  Light, 
55  Wash.  189,  104  Pac.  205;  Gradle  v. 
Warner,  140  111.  123,  29  N.  E.  1118; 
Behr  v.  Hurwitz,  90  N.  J.  Eq.  110,  106 
Atl.  486;  Underbill,  Land.  &  T.  991. 

The  court  erred  in  holding  that  the 
plaintiff  was  justified  by  the  previous 
custom  proven,  in  mailing  currency. 

30  Cyc.  1186;  Burr  v.  Sickles,  17 
Ark.  428,  66  Am.  Dec.  437;  Gaar,  S.  & 
Co.  V.  Taylor,  128  Iowa,  636, 105  N.  W. 
125. 

Plaintiff  was  negligent  in  several 
particulars,  and  is,  therefore,  not  en- 
titled to  equitable  relief. 

Anderson  v.  Anderson,  251  111.  415, 
96  N.  E.  265,  Ann.  Cas.  1912C,  556. 

Even  if  the  value  of  the  property 
had  increased  materially,  that  fact 
should  have  no  weight  or  importance 
unless  the  increase  was  the  direct 
result  of  improvements  made  by  plain- 
tiff which  he  was  not  bound  to  make, 
and  made  after  the  forfeiture  by  some 
inducement,  implied  or  otherwise, 
upon  the  part  of  the  defendant. 

Underbill,  Land.  &  T.  1001;  Atlan- 
tic Product  Co.  V.  Dunn,  142  N.  C.  471, 
55  S.  E.  299;  Anderson  v.  Anderson, 
supra. 

Plaintiff  did  not  allege  and  prove 
his  case  with  sufficient  clarity  to  jus- 
tify the  judgment  as  rendered. 

Skinner  v.  Bailey,  7  Conn.  500;  Pat- 
terson V.  Farmington  Street  R.  Co.  76 
Conn.  641,  57  Atl.  853;  James,  Option 
Contr.  §  1253. 

The  option  was  never  accepted,  and 
since  no  bilateral  contract  of  sale 
arose,  there  is  nothing  for  equity  to 
operate  upon  and  no  contract  to  en- 
force. 

Patterson  v.  Farmington  Street  R. 
Co.  76  Conn.  641,  57  Atl.  853;  Hart- 
ford  Wheel  Club  v.  Travelers  Ins.  Co. 
78  Conn.  355,  62  Atl.  207;  Neeson  v. 
Smith,  47  Wash.  386,  92  Pac.  131; 
Jones,  Land.  &  T.  §  387;  Williams  v. 
Lilley,  67  Conn.  59,  37  L.R.A.(N.S.) 
150,  34  Atl.  765;  Lee  v.  Cochran,  157 
Ala.  311,  47  So.  581 ;  Litz  v.  Goosling, 
21  L.R.A.  127,  note;  City  Coal  Co.  v. 
Marcus,  95  Conn.  454,  111  Atl.  859; 
Renoud  v.  Daskam,  34  Conn.  512;  At- 
lantic Product  Co.  v.  Dunn,  142  N.  C. 
471,  55  S.  E.  299. 

Mr.  Charles  S.  Hamilton  for  ap- 
pellee. 

Gager,  J.,  delivered  the  opinion  of 
the  court: 

This  case  turns  primarily  on  the 
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answers  to  the  questions  whether 
the  plaintiff  exercised  his  option  to 
purchase  within  the  time  provided 
by  the  contract,  and  whether  the 
plaintiff  had  upon  the  facts  any 
equitable  right  to  the  exercise  of 
his  option  in  case  he  did  not  do  it 
technically  within  the  term  of  the 
contract. 

The  plaintiff  claims  that  the  time 
within  which  he  could  exercise  the 
option,  without  regard  to  the  forfei- 
ture provision  of  the  lease,  did  not 
•expire  until  the  expiration  of  the 
year  for  which  the  lease  was  origi- 
nally given.  Whether  the  option  to 
purchase  contained  in  a  lease  is  an 
independent  agreement,  or,  in  con- 
nection with  the  lease,  forms  one 
entire  agreement,  depends  upon  the 
intention  of  the  parties,  and  this  is 
to  be  resolved  by  the  construction  of 
the  instrument  read  in  the  light  of 
its  circumstances.  The  instrument 
before  us  has  a  common  and  in- 
divisible consideration.  All  of  its 
parts  are  inseparably  connected. 
Were  the  option  to  purchase  clause 
detached  from  the  rest  of  the  in- 
strument, it  would  be  wholly  nuga- 
tory as  an  executory  contract.  2 
Underbill,  Land.  &  T.  p.  979.  Since 
this  is  the  true  construction  of  this 
instrument  it  must  result  that  when 

the  lease  falls  the 
option  to  purchase 
goes  with  it.  The 
parties  to  the  lease 
cannot  be  presumed 
to  have  intended  otherwise.  No 
owner  of  premises  would  under- 
standingly  agree  that  a  lessee  should 
have  the  privilege  of  purchasing 
the  premises  during  the  term  of  a 
lease  long  after  the  lease  had  been 
forfeited.  An  agreement  of  that 
character  would  encumber  the  prem- 
ises, and  in  all  likelihood  prevent  a 
sale  or  lease,  or  the  making  of  im- 
provements upon  the  owner's  own 
premises. 

James  on  Option  Contracts,  §  852, 
states  the  rule  to  be:  "Where  the 
option  gives  the  lessee  the  right  to 
purchase  at  any  time  during  the 
continuance  or  term  of  the  lease. 


Ijandlord  and 
-tenant— optioa 
to  pnrcliaae— 
effect  of  failure 
4>f  lease. 


the  right  must  be  exercised  during 
the  life  of  the  lease.'' 

Consequently    an    election   made 
after  the  expiration  .^^^ue  of 
of  the  term  is  not  option  not  in 
in  time.  ^'"•• 

The  plaintiff  on  April  23,  1920, 
attempted  to  exercise  his  right  to 
purchase  the  premises  leased  by 
making  a  tender  of  the  purchase 
price  named  in  the  lease  and  by  de- 
manding the  execution  of  a  deed  of 
the  premises.  The  defendant  main- 
tains that  the  lease  was  at  this  time 
terminated.  Unless  it  were  so 
terminated  the  plaintiff  was  entitled 
to  a  conveyance  of  the  premises. 

From  the  statement  of  facts  it 
appears  that  the  rent  due  March  1, 
1919,  was  not  then  paid,  nor  was  it . 
paid  within  fifteen  days  thereafter 
as  provided  by  the  lease.  This  non- 
payment of  the  March  rent  did  not, 
under  our  law,  automatically  ter- 
minate the  lease,  but  gave  xhe  lessor 
the  option  to  ter-  ^^fg^^t  of 
minate  by  some  defi-  defamt  in  pay- 
nite,  unequivocal  act  "**"*  **'  "**' 
showing  the  exercise  of  this  option 
by  him.  Hartford  Wheel  Club  v. 
Travelers'  Ins.  Co.  78  Conn.  355,  62 
Atl.  207 ;  Bowman  v.  Foot,  29  Conn. 
339.  On  April  7,  1920,  the  defend- 
ant served  the  statutory  notice  to 
quit  possession  on  or  before  April 
13,  1920.  Did  this  notice  to  quit  be- 
come operative  on  April  7, 1920,  the 
date  of  service,  or  on  April  13, 1920, 
the  time  limited  within  which  the 
tenant  must  quit  possession?  We 
think  the  service  of  the  notice  to 
quit  was  a  definite,  unequivocal  act 
of  the  lessor,  showing  the  exercise 
of  her  option  to  terminate,  and  that 
it  took  effect  on  _^h^„  notice  to 
April  7th,  the  date  ««it  become* 
the  notice  was  «'»*'-»"^*- 
served.  The  specification  of  the 
time  within  which  the  tenant  must 
quit  in  no  way  affected  the  notice 
as  a  termination  of  the  lease,  but 
was  effective  only  to  the  extent  of 
delaying  the  time  when  the  landlord 
could  bring  summary  process.  The 
fact  that  the  plaintiff  tendered  to 
the  defendant  the  March  rent  on  or 
about  April  9,  1920,  and  again  on 
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April  12,  1920,  is  quite  immaterial. 
The  tender  was  not  in  fact  made 
before  the  15th  of  March.  No  ten- 
der after  that  date  is  provided  for, 
either  under  the  terms  of  the  lease 
or  by  any  statute,  and  these  tenders 
were  under  our  law  ineffectual  to 

change  the  legal  re- 

^Jte^due.^*"***'  lations  which  arose 

between  the  parties 
by  reason  of  the  failure  to  pay  the 
rent  on  or  before  March  15.  The 
lessor  had  declared  her  option  to 
terminate  April  7.  There  had  been 
a  completed  forfeiture  under  the 
terms  of  the  contract  prior  to  the 
plaintiff's  attempt  to  exercise  his 
option  to  purchase  on  April  23, 
1920.  As  a  matter  of  strict  law  the 
.plaintiff  was  then  too  late. 

We  do  not,  however,  regard  this 
as  conclusive  upon  the  plaintiff's 
right  to  purchase.  The  conclusion 
to  which  the  trial  court  came,  and 
on  which  its  judgment  was  based, 
is  stated  in  this  way:  "Upon  the 
foregoing  facts  the  court  reached 
the  conclusion  that  there  had  been 
no  forfeiture  of  the  plaintiff's  right 
to  purchase  said  premises  upon  the 
terms  stated  in  the  lease  and  agree- 
ment, exhibit  A,  and  that  the  de- 
fendant was  obligated  to  convey  the 
same  to  the  plaintiff  upon  the  terms 
and  conditions  set  forth  in  the  judg- 
ment file." 

If  upon  the  facts  stated  in  the 
finding  there  is  any  established 
principle  of  law  or  equity  which 
will  justify  that  conclusion  of  the 
court,  the  judgment  should  not  be 
disturbed,  whether  the  court  specif- 
ically stated  such  principle  or  not. 

This  action  was  in  equity.  From 
the  reasons  of  appeal  and  the  argu- 
ment of  counsel  the  conclusion  of 
the  court  appears  to  have  been 
reached  under  the  application  of  the 
equitable  power  of  the  court  to  re- 
lieve against  forfeitures.  The  ex- 
istence of  such  power  is  well  settled, 
and  at  least  three  of  the  reasons  of 
appeal  are  based  on  the  assumption 
that  the  doctrine  was  applied  in 
this  case.  In  Story  on  Equity  Juris- 
prudence, §  1314,  the  general  doc- 
trine is  thus  stated:     "Whatever 


may  be  the  origin  of  the  doctrine,  it 
has  been  for  a  great  length  of  time 
established,  and  is  now  expanded  so 
as  to  embrace  a  variety  of  cases,  not 
only  where  money  is  to  be  paid,  but 
where  other  things  are  to  be  done 
and  other  objects  are  contracted 
for.  In  short,  the  general  principle 
now  adopted  is  that,  wherever  a 
penalty  is  inserted  merely  to  secure 
the  performance  or  enjoyment  of  a 
collateral  object,  the  latter  is  con- 
sidered as  the  principal  intent  of 
the  instrument,  and  the  penalty  is 
deemed  only  as  accessory,  and  there- 
fore as  intended  only  to  secure  the 
due  performance  thereof  or  the 
damage  really  incurred  by  the  non- 
performance." 

And  in  §  1315  it  is  said:  '"The 
same  doctrine  has  been  applied  bj 
courts  of  equity  to  cases  of  leases 
where  a  forfeiture  of  the  estate  and 
an  entry  for  the  forfeiture  is  stipu- 
lated for  in  the  lease  in  case  of  the 
nonpayment  of  the  rent  at  the  regu- 
lar days  of  payment;  for  the  right 
of  entry  is  deemed  to  be  intended  ta 
be  a  mere  security  for  the  payment 
of  the  rent." 

In  1  Pomeroy's  Equity  Jurispru- 
dence, §  453,  it  is  said :  "Where  a 
lease  contains  a  condition  that  the 
lessor  may  re-enter  and  put  an  end 
to  the  lessee's  estate,  or  even  that 
the  lease  shall  be  void  upon  the 
lessee's  failure  to  pay  the  rent  at 
the  time  specified,  it  is  well  settled 
that  a  court  of  equity  will  relieve 
the  lessee  and  set  aside  a  forfeiture 
incurred  by  his  breach  of  the  condi- 
tion, whether  the  lessor  has  or  has 
not  entered  and  dispossessed  the 
tenant.  This  rule  is  based  upon  the 
notion  that  such  condition  and  for- 
feiture are  intended  merely  as  a  se- 
curity for  the  payment  of  money." 

In  a  note  it  is  said :  "By  the  orig- 
inal doctrine  of  equity  the  relief 
might  be  granted  within  any  rea- 
sonable time  after  a  breach,  and 
even  after  an  ejectment." 

But  in  England  and  in  many  of 
the  states  this  doctrine  has  been 
modified  by  statute.  In  2  Swift's 
Digest,  94,  it  is  said:  "In  cases  of 
a  contract  by  lease  to  pay  rent  with 
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a  covenant  and  clause  of  re-entry  on 
nonpayment,  a  court  of  equity  will 
relieve  the  tenant  on  payment  of  the 
rent  with  interest,  and  of  expenses, 
and  will  not  let  him  be  turned  out 
of  possession,  for  in  such  cases  the 
loss  is  certain  and  may  be  recom- 
pensed by  damages." 

And  so  are  the  textbooks  general- 
ly. 24  Cyc.  p.  1364.  In  Underbill, 
Landlord  &  Tenant,  vol.  1,  412,  it 
is  said :  ''In  equity  general  stipula- 
tions for  re-entry  by  the  landlord 
for  the  nonpayment  of  the  rent  are 
considered  as  merely  intended  to 
secure  the  payment  of  the  rent,  not 
as  designed  to  cause  a  forfeiture  if 
the  tenant  acts  in  good  faith  and 
promptly  pays  the  rent,  though  aft- 
er it  is  due,  when  it  is  demanded,  or 
pays  it  at  least  before  the  landlord 
shall  have  suffered  a  loss  or. unrea- 
sonable inconvenience  from  the  de- 
lay or  default  of  the  tenant.  It  does 
not  seem  to  be  material,  in  the  case 
of  a  default  in  the  performance  of 
a  covenant  to  pay  rent,  that  the  de- 
fault was  intentional." 

In  Underbill  it  is  also  said,  in 
vol.  2,  §  595:  "An  option  to  pur- 
chase will  be  specifically  enforced 
in  equity.  The  general  rules  and 
principles  of  equity  which  are  con- 
sidered and  applied  in  the  case  of 
an  application  for  equitable  relief 
in  the  shape  of  specific  performance 
are  as  a  rule  applicable  to  a  demand 
for  the  specific  performance  of  an 
option  to  purchase." 

In  2  Tiffany,  Land.  &  T.  §  194 
(8),  the  rule  is  stated:  "In  a  court 
of  equity  a  clause  of  re-entry  for 
nonpayment  of  rent  is  regarded  as 
intended  only  to  secure  the  payment 
of  the  rent,  and  such  a  court  will 
ordinarily — at  least,  upon  the  pay- 
ment of  rent  and  of  costs  and  ex- 
penses— relieve  against  the  forfei- 
ture and  continue  the  tenant  in  the 
possession." 

And  in  this  subsection  reference 
is  made  in  the  text  and  notes  to  the 
various  statutory  modifications  of 
the  general  rule  not  here  pertinent. 
In  1  Spence,  Equitable  Jurisdiction 
of  Court  of  Chancery,  p.  629,  the 
jurisdiction  to  relieve  from  forfei- 


ture for  nonpayment  of  rent  is  ex- 
plicitly stated  in  the  text,  and  in  a 
note  the  doctrine  of  the  court  of 
equity  is  thus  stated :  "If  a  man  be 
bound  in  a  penalty  to  pay  money  at 
a  day  and  place  by  obligation,  and 
intending  to  pay  the  same  is  robbed 
by  the  way,  or  hath  entreated  by 
word  some  further  respite  at  the 
hands  of  the  obligee,  or  cometh 
short  of  the  place  by  any  misfor- 
tune and,  so  failing  of  the  payment, 
doth  nevertheless  provide  and  ten- 
der the  money  in  short  time  after, 
in  these  and  many  such  like  cases 
the  chancery  will  compel  the  obligee 
to  take  his  principal  with  some  rea- 
sonable consideration  of  his  dam- 
ages. .  .  .  The  like  favor  is  ex- 
tendable against  them  that  will  take 
advantage  upon  any  strict  condition 
for  undoing  the  estate  of  another  in 
lands  upon  a  small  or  trifling  de- 
fault." 

In  Kann  v.  King,  204  U.  S.  54,  51 
L.  ed.  365,  27  Sup.  Ct.  Rep.  216,  it 
was  said  by  Mr.  Justice  White,  re- 
ferring to  Sheets  v.  Selden,  7  Wall. 
416,  19  L.  ed.  166:  "That  a  court 
of  equity,  even  in  the  absence  of 
special  circumstances  of  fraud,  ac- 
cident, or  mistake,  may  relieve 
against  the  forfeiture  incurred  by 
the  breach  of  a  covenant  to  pay 
rent,  on  the  payment  or  tender  of 
arrears  of  rent  and  interest  by  a 
defaulting  lessee,  is  elementary." 

Other  cases  were  cited,  among 
which  was  Gordon  v.  Richardson, 
185  Mass.  492,  69  L.R.A.  867,  70  N. 
E.  1027,  where  the  doctrine  was 
very  lucidly  stated  as  follows: 
"The  ground  on  which  a  tenant  gets 
relief  in  equity  from  a  forfeiture  of 
his  estate  for  a  failure  to  pay  rent 
is  that  in  equity  the  landlord's  right 
of  re-entry  is  given  as  security  for 
the  payment  of  the  rent,  and  on  the 
rent  being  paid  the  very  thing  is 
done  for  which  the  security  was 
given.  Although  the  pasrment  in 
that  case  is  made  after  it  is  due,  on 
interest  being  paid  compensation  is 
made  for  the  delay  in  performance, 
and  on  compensation  being  made 
the  plaintiff  is  entitled  to  relier'— 


1240 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


citing  English  and  Massachusetts 
cases. 

In  its  most  general  form  the  rule 
was  stated  in  Mactier  v.  Osbom, 
146  Mass.  402,  4  Am.  St.  Rep.  323, 
15  N.  E.  645.  It  is  said :  "The  re- 
sult of  the  authorities,  supported  by 
sound  principle,  is  that,  where 
there  has  been  a  breach  of  a  cove- 
nant to  pay  rent,  equity  will  relieve 
against  a  forfeiture  although  the 
breach  was  wilful  on  the  part  of 
the  lessee." 

See  also  note  in  69  L.R.A.  833. 

We  do  not  know  of  any  case  in 
our  reports  decided  on  this  rule, 
but,  besides  the  references  in 
Swift,  supra,  the  rule  seems  to  be 
recognized  in  Morey  v.  Hoyt,  62 
Conn.  552,  19  L.R.A.  611,  26  Atk 
127,  and  Walker  v.  Wheeler,  2  Conn. 
299.  See  also  Hagar  v.  Buck,  44 
Vt.  291,  8  Am.  Rep.  368;  Gorman 
V.  Low,  2  Edw.  Ch.  326 ;  Baxter  v. 
Lansing,  7  Paige,  350;  Thropp  v. 
Field,  26  N.  J.  Eq.  82. 

The  jurisdiction  of  the  court  to 
grant  relief  being  so  well  estab- 
lished, the  next  question  is  whether 
the  facts  present  a  case  which  enti- 
tles the  plaintiff  to  such  relief.  We 
think  the  facts  are  strong  for  the 
plaintiff.  He  never  intended  to  give 
up  his  lease;  he  never  intended  to 
delay  a  payment  of  rent  until  after 
the  expiration  of  the  days  of  grace. 
It  had  been  customary,  without  ob- 
jection, to  send  rent  by  check  or 
money  order  through  the  mali ;  the 
plaintiff  sent  the  cash  by  the  mail 
on  March  13  in  ample  time,  by  or- 
dinary course  of  the  mail,  to  reach 
the  defendant  within  the  time  lim- 
ited in  the  lease.  The  plaintiff 
made  the  United  States  mail  his 
messenger.  The  reason  he  sent 
cash  instead  of  a  money  order  was 
that,  going  to  the  postofiice  in  the 
evening  of  March  13th,  he  found  a 
long  line  of  applicants  in  waiting, 
and  because  it  was  a  stormy  night, 
and  the  plaintiff  was  partially  sick 
and  anxious  to  get  home  as  soon  as 
possible,  some  4  or  5  miles  distant, 
he  placed  three  bills  amounting  to 
$30~the  rent  due  on  the  15th — ^in 
an  envelop,  marked  with  a  return 


card  in  the  comer,  and  directed  to 
the  defendant  in  the  usual  way,  be- 
lieving in  good  faith  that  this  letter 
would   be   delivered.     The   money 
was  lost  or  stolen  while  in  transit. 
This,  so  far  as  the  plaintiff  was  con- 
cerned, was  an  accident.    He  nat- 
urally presumed  the  delivery  of  the 
money  in  ordinary  course  of  the 
mail.    21  R.  C.  L.  764 ;  Pitts  v.  Hart- 
ford  Life  &  Annuity  Ins.  Co.  66 
Conn.  384,  50  Am.  St.  Rep.  96,  34 
Atl.  95 ;  Garland  v.  Gaines,  73  Conn. 
664,  84  Am.  St.  Rep.  182,  49  Atl.  19. 
It  was  not  until  March  25  that 
the  plaintiff  became  aware  of  the 
disappearance  of  the  money  in  the 
mails.     The  plaintiff,  not  believing 
the  money  could  have  been  lost,  as- 
sumed liability  if  it  was  lost,  and 
requested  the  defendant's  attorney 
to  inquire  further  and  if  it  was 
really  not  delivered  he  would  pay 
again.    No  disclaimer  or  objection 
to  this  course  was  made.    Nothing 
further  was  heard  until  the  notice 
to  quit  was  served  on  April  9th,  to- 
gether with  information  that  the 
money  had  not  been  received.    Im- 
mediately on  this  notice  from  de- 
fendant's attorney  that  the  money 
had  not  turned  up,  the  plaintiff  ten- 
dered the  attorney  the  retit  on  April 
9,  and  repeated  the  tender  on  April 
12.     On  these  facts  the  failure  to 
pay  on  March  15  was  neither  wilful 
nor  intentional,  but  was  due  solely 
to  the  theft  or  loss  of  the  money  in 
the  mails.    It  was  the  equivalent  of 
the  case  of  robbery  referred  to  in 
the  citation  from  Spence.    The  con- 
duct of  the  plaintiff  after  he  was 
informed  of  the  nonpayment,  though 
as  a  matter  of  law  ineffective  to 
make  the  payment  good,  is  conclu- 
sive of  the  good  faith  of  the  plain- 
tiff in  sending  the  money  as  he  did 
and  his  continuous  desire  to  avoid  a 
forfeiture  which  he  had  been  led 
into  making  as  the  result  of  theft 
from  the  mails.    In  view  of  the  pre- 
vious relation  of  the  parties,  the 
plaintiff  was  guilty  _^^«„.we 

of     no     such     negli-   relief  tr^m 

gence  as  should  de-  ^"•"«'*- 
prive  him  of  his  equitable  remedy 
and  inflict  upon  him  a  loss  of  $3,000. 
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It  would  be  an  undeserved  hardship 
under  the  circumstances  to  deprive 
the  plaintiff  of  his  option  because  of 
the  theft  of  his  rent  from  the  Unit- 
ed States  mails.  The  action  of  the 
court  in  relieving  against  this  for- 
feiture was  within  the  well-settled 
practice  of  equity,  and  in  it  we  can 
find  no  error. 

It  should  perhaps  be  remarked 
here  that  the  foregoing  state- 
ment is  of  the  general  chancery 
practice,  and  the  action  of  the  court 
is  to  be  defended  as  based  upon 
chancery  practice  unaffected  by 
local  statute.  In  Massachusetts 
statutes  (Rev.  Laws,  chap.  129,  § 
11)  provision  is  made  for  payment 
or  tender  of  the  rent  after  default, 
and  at  least  four  days  before  an 
action  to  recover  possession.  In 
England  (18  Laws  of  England 
(Halsbury)  p.  544)  and  in  many 
of  our  states,  statutes  provide  in 
various  ways  for  relief  from  forfei- 
ture in  case  of  nonpayment  of  rent. 
Some  of  these  statutory  methods 
are  collected  in  Tiffany  on  Landlord 
&  Tenant,  §  194.  In  effect  they  all 
provide  for  avoidance,  in  some  way 
and  to  some  extent,  of  forfeiture, 
by  payment  or  tender  of  rent  past 
due  and  costs  in  case  the  lessor  has 
brought  his  action.  In  some  cases 
a  bill  in  equity  must  be  filed  and  the 
time  for  action  by  the  lessee  is  defi- 
nitely limited.  These  statutory 
provisions  are  a  partial  adoption, 
and  in  some  cases  the  definite  ex- 
tension of  the  general  equitable  rule 
we  have  stated.  They  are  all  a  leg- 
islative recognition  of  the  justice  of 
the  rule  as  a  general  proposition. 
It  is  not  necessary  to  go  into  any 
detail,  as  we  have  no  such  statutes, 
but  attention  should  be  called  to 
them  as  the  basis  of  many  decisions 
and  textbook  statements  quite  inap- 
plicable in  this  jurisdiction,  in  so 
far  as  they  differ  from  the  general 
equitable  doctrine. 

On  April  16,  1920,  the  defendant 
began  a  summary  process  suit,  re- 
turnable April  23,  based  on  the  fail- 
ure to  pay  rent  due  March  15. 
This  action  was  continued  until 
May  12,  1920,  when  it  was  discon- 


tinued by  the  defendant,  and  there- 
fore plays  no  part  in  the  present 
controversy.  The  present  action 
now  under  discussion  was  brought 
in  the  superior  court  on  April  24, 
1920,  on  the  day  following  the  re- 
fusal of  the  defendant  to  recognize 
his  optional  right  of  purchase.  On 
May  14,  1920,  the  defendant  insti- 
tuted a  second  summary  process 
suit  against  the  plaintiff,  founded 
on  the  failure  to  pay  the  rent  due 
on  or  before  March  15,  1920,  and 
on  this  summary  process  suit  the 
defendant  obtained  judgment  May 
22,  1920.  The  present  plaintiff  im- 
mediately filed  a  supplemental  com- 
plaint, and  on  May  25,  1920,  ob- 
tained an  injunction  from  this  court 
against  the  taking  of  the  execution 
by  the  present  defendant  in  the 
summary  process  suit.  This  in- 
junction was  made  permanent  in 
the  final  judgment  in  the  present 
case.  The  defendant  claimed  that 
this  judgment  in  summary  process 
operated  as  a  conclusive  bar  to  the 
maintenance  of  the  present  action. 
This  cannot  be.  w„^„„.^„* 
The  superior  court  eirect  on  pend- 
on  April .  24,  and  *"*  •^"^"• 
thereafter,  had  full  legal  and  equi- 
table jurii^diction  to  determine 
whether  at  law  or  in  equity  the 
plaintiff  was  entitled  on  April  23, 
1920,  to  exercise  his  option  to  pur- 
chase. The  only  jurisdiction  of  the 
justice  court  in  summary  process 
was  to  determine  as  to  the  right  of 
possession  on  account  of  forfeiture 
for  nonpayment  of  rent.  It  makes 
no  difference  on  equitable  grounds 
whether  there  had  been  a  technical 
forfeiture  at  law  or  not.  The  juris- 
diction of  the  superior  court  was 
ample,  as  we  have  seen,  to  deter- 
mine the  whole  question  of  whether 
there  was  a  legal  forfeiture,  and 
whether,  if  so,  it  was  sufficient  to  de- 
feat the  plaintiff's  purchase  option 
in  equity.  The  court  determined 
that  it  was  not,  and  that  it  would  re- 
lieve the  plaintiff  from  the  effects  of 
the  forfeiture,  and  would  enjoin  the 
defendant  from  making  any  use  of 
the  judgment  in  summary  process 
to  thwart  the  effect  of  this  judg- 
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ment  in  the  equity  action ;  and  this 
it  had  full  power  to  do  under  its 
established  equitable  jurisdiction. 
The  decision  of  this  court  in  Gainty 
V.  Russell,  40  Conn.  450,  is  conclu- 
sive: "A  court  of  chancery  whose 
jurisdiction  is  not  disputed,  and  is 
first  invoked,  cannot  be  ousted  of  it 
by  a  subsequent  proceeding  in  a 
court  of  law  for  the  reason  that  the 
latter  tribunal  has  also  jurisdic- 
tion.'' 

To  the  same  effect  are  Downes  v. 
Bristol,  41  Conn.  274 ;  Alden  v.  Tru- 
bee.  44  Conn.  465. 

There  is  a  minor  point  we  do  not 
wish  to  be  considered  as  having 
overlooked.  The  rule  in  releasing 
from  a  forfeiture  for  nonpayment 
at  the  time  requires  the  payment  of 
what  was  due  with  interest.  The 
decree  in  this  case  provides  for  the 
payment  of  $60  rent  and  says  noth- 
ing of  interest.  The  interest  could 
not,  on  the  most  technical  view, 
have  been  as  much  as  $3,  and  we  do 
not  think  for  this  small  sum  the 
case  should  be  sent  back,  even  for 


the    correction    of   the    judgment. 
That  amount  is  too   .«»•.!  *..~».mi 

_     ,        -  Appeal— reversal 

petty,   and   it  fur-  t©  aiiow 
ther   does   not   ap-  '-*•'••*• 
pear  that  the  attention  of  the  court 
was  called  to  the  point  of  interest. 

Corrections  of  the  finding  as- 
signed as  error  are  either  not  sup- 
ported by  the  evidence  or  inconse- 
quential in  their  effect,  and  the 
grounds  of  appeal,  although  quite 
numerous,  are,  we  think,  sufficient^ 
ly  answered  in  the  decision  above 
reached. 

There  is  no  error. 

The  other  Judges  concur. 


XOTE. 

• 

The  power  of  equity  to  relieve 
against  the  forfeiture  of  a  lease  for 
nonpayment  of  rent  is  the  subject  of 
an  extended  annotation  in  16  A.L.R. 
437,  in  which  the  foregoing  case 
(Thompson  v.  Coe,  ante,  1233)  is  cited 
in  its  appropriate  connection* 


CITY  OF  ST.  LOUIS,  Respt, 

v. 

EMMA  CLEGG,  Appt 

Ktemwrl  Supreme  Court  (piviaian  No.  2) ''July  19,  1921. 

(—  Mo.  — .  238  S.  W.  1.) 

Damages  —  for  condemnation  of  fee  of  highway. 

1.  Nominal  damages  only  can  be  awarded  for  condemnation  for  high- 
way purposes  of  the  fee  of  a  strip  the  use  of  which  has  been  dedicated  to 
the  public  for  such  purpose. 

[See  note  on  this  question  beginning  on  page  1249.] 


Dedication — filing  of  piat 

2.  The  filing  for  record  of  a  plat  of 
a  subdivision  of  city  property  showing 
streets  marked  thereon  constitutes  a 
dedication  of  such  streets  to  public 
use  although  there  is  no  formal  ac- 
ceptance by  the  city. 

[See  8  R.  C.  L.  895,  898.] 

^-highway — bounding  lot  on  street 

8.  Bounding  lots  in  a  city  subdivi- 
sion on  streets  designated  on  recorded 
plats  constitutes  a  dedication  of  the 
streets  to  the  public,  although  they 


are  designated  as  private  in   subse- 
quent deeds  to  other  lots  in  the  tract 
[See  13  R.  C.  L.  24  et  seq.] 

—  effect    of    subsequent    attempted 
grant 

4.  The  attempted  sale  by  the  own- 
er of  a  city  subdivision  to  a  grantee 
of  a  lot  therein  of  a  strip  of  land 
designated  on  the  plat  as  a  highway, 
and  used  as  a  boundary  in  the  former 
grant,  does  not  effect  a  revocation  t>f 
the  dedication  or  indicate  a  purpose 
other  than  that  of  dedication  as  indi- 
cated by  the  former  grant 


—  right  of  revocatioiL 

5.  When  a  public  use  of  a  strip  of 
land  dedicated  as  a  public  highway  is 
established,  the  right  of  revocation 
ceases. 

[See  8  R.  C.  L.  914.] 

—  extent  of  public  use. 

6.  The  fact  that  the  fee  of  land  the 
use  of  which  is  dedicated  to  the  pub- 
lic as  a  highway  remains  in  the  abut- 
ting owner  does  not  entitle  him  to  in- 
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terfere  in  any  way  with  the  absolute 
public  use  of  the  property. 
[See  13  R.  C.  L.  123.] 

Highway  —  title  —  effect  of  boundilng 

grant  upon. 

7.  A  conveyance  of  land  bounded  on 
a  highway  conveys  title  to  the  land 
under  the  highway. 

[See  4  R.  G.  L.  78;  see  note  in  2 
AX.R.  6.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  of  the  City 
of  St  Louis  (Koernel*,  J.)  in  favor  of  plaintiff  in  a  proceeding  for  the 
appropriation  of  certain  property  for  street  purposes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  B.  Thompson  and  Ford 
W.  Thompson^  for  appellant: 

The  question  of  intent,  the  fact  of 
dedication,  and  the  acceptance  must 
always  inhere  in  every  case  of  dedica- 
tion. 

Downer  v.  St.  Louis  &  C.  R.  Co.  23 
Minn.  271;  Coberly  v.  Butler,  63  Mo. 
App.  556;  Field  v.  Mark,  125  Mo.  502, 
28  S.  W.  1004;  13  Cyc.  483,  484,  497; 
Balmat  v.  Argenta,  123  Ark.  175,  184 
S.  W.  445;  1  Elliott,  Roads  &  Streets,  § 
133. 

There  is  no  evidence  of  a  public  use 
of  the  property  in  question  that  would 
constitute  a  dedication. 

St.  Louis  V.  Cooper  Carriage  Wood- 
work Co.  —  Mo.  — ,  216  S.  W.  944; 
Coberly  v.  Butler,  63  Mo.  App.  556; 
Field  V.  Marks,  125  Mo.  502,  28  S.  W. 
1004. 

Messrs.  Charles  H.  Danes,  H.  A. 
Hamilton,  and  G.  William  Senn,  for 
respondent : 

Upon  deed  of  conveyance  for  prop- 
erty bounded  by  a  street,  the  reversion 
in  the  fee  to  the  adjacent  part  of  the 
street  passes  to  the  grantee  with  the 
fee  to  the  lot  described  as  conveyed,— 
i.  e.,  in  the  absence  from  the  deed  of 
words  of  expression,  or  of  necessary 
implication,  of  the  exception  by  the 
graiitor  from  the  conveyance  of  the 
fee  in  the  adjacent  street. 

Baker  v.  St.  Louis,  75  Mo.  671,  af- 
firming 7  Mo.  App.  432;  Snoddy  v. 
Bolen,  122  Mo.  479,  24  L.R.A.  507,  24 
S.  W.  142,  25  S.  W.  932;  Grant  v. 
Moon,  128  Mo.  43,  30  S.  W.  328; 
Thomas  v.  Hunt,  134  Mo.  392,  32 
L.R.A.  867,  85  S.  W.  581 ;  Second  Street 
Improv.  Co.  v.  Kansas  City  S.  R.  Co. 
266  Mo.  519,  164  S.  W.  515;  Cochrane 
v.  Missouri,  K.  &  T.  R.  Co.  94  Mo.  App. 
469,  68  S.  W.  367;  Restetsky  v.  Del- 


mar  Ave.  &  C.  R.  Co.  106  Mo.  App.  382, 
84  S.  W.  665. 

Where  the  area  included  within  the 
proposed  public  street  is  burdened  in 
favor  of  adjacent  lots  with  easements 
in  the  nature  of  a  street  use,  private 
or  public,  the  owner  is  entitled,  upon 
condemnation  for  formal  establish- 
ment of  a  highway,  to  recover  nom- 
inal damages  only. 

McKee  v.  St.  Louis,  17  Mo.  184;  Re 
Lewis  Street,  2  Wend.  472;  Clean  v. 
'Steyner,  135  N.  Y.  341,  17  L.R.A.  640, 
32  N.  E.  9 ;  Re  Adams,  141  N.  Y.  297, 
36  N.  E.  318 ;  Stetson  v.  Bangor,  60  Me. 
313;  Bartlett  v.  Bangor,  67  Me.  460; 
Crowell  V.  Beverly,  134  Mass.  98. 

Upon  a  deed  for  conveyance  of  prop- 
erty, describing  and  bounding  the 
same  by  a  street,  is  a  call  for  a  street 
operating  in  the  nature  of  a  covenant 
by  the  grantor  for,  or  operating  in  the 
nature  of  an  estoppel  of  the  grantor 
to  deny  the  establishment  and  exist- 
ence of,  such  street. 

McKee  v.  St.  Louis,  17  Mo.  184; 
Moses  V.  St.  Louis  Sectional  Dock  Co. 
84  Mo.  242 ;  Heitz  v.  St.  Louis,  110  Mo. 
618,  19  S.  W.  735;  Field  v.  Mark,  125 
Mo.  502,  28  S.  W.  1004;  Hatton  v.  St. 
Louis,  264  Mo.  634,  175  S.  W.  888; 
Crowell  V.  Beverly,  134  Mass.  98;  Re 
Lewis  Street,  2  Wend.  472 ;  Re  Twenty- 
ninth  street,  1  Hill,  189. 

And,  in  connection  with  such  deed, 
it  is  proper  to  consider  a  plat  or  sur- 
vey of  record  relating  to  the  property. 

Buschmann  v.  St.  Louis,  121  Mo.  523, 
26  S.  W.  687;  Longworth  v.  Sedevic, 
165  Mo.  221,  65  S.  W.  260;  St.  Louis  v. 
Barthel,  256  Mo.  255,  166  S.  W.  267. 

The  element  of  assessments  for 
taxes  and  of  omission  from  taxation  is 
likewise,  in  the  premises,  considered 
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to  have  a  bearing  upon  the  question  of 
intention  to  create  a  street. 

Moses  V.  St.  Louis  Sectional  Dock 
Co.  84  Mo.  242;  Hatton  v.  St.  Louis, 
264  Mo.  634,  175  S.  W.  888. 

Walker,  J.,  delivered  the  opinion 
.of  the  court: 

This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  the  city 
of  St.  Louis,  appropriating  certain 
property  for  street  purposes. 

A  petition  to  establish,  open,  and 
widen  Glades  avenue,  in  the  city  of 
St.  Louis,  was  filed  by  the  city  in 
the  circuit  court.  Among  other  de- 
fendants named  was  the  appellant. 
Commissioners  were  appointed,  who 
awarded  appellant  nominal  damages 
for  her  property  taken,  and  assessed 
her  benefits  at  $210.60.  She  had 
owned  the  property  here  involved 
many  years.  Prior  thereto  it  had 
belonged  to  her  husband,  now  de- 
ceased, who,  on  the  3d  day  of  Sep- 
tember, 1886,  had  a  survey  made 
of  it.  This  survey  was  filed  in  the 
office  of  the  recorder  of  deeds  of  the 
city  of  St.  Louis,  on  July  24,  1909! 
It  designates  the  property  as  located 
"on  Glades  avenue."  The  filing  of 
this  survey  was  subsequent  to  the 
making  and  delivery  of  a  deed  by 
appellant  to  one  Charles  P.  Hell,  on 
July  13,  1909,  "for  a  lot  on  Forest 
avenue,  extending  along  the  south 
line  of  Glades  avenue."  On  July  12, 
1915,  the  grantee,  Heil,  made  a  con- 
tract in  writing  with  appellant,  with 
reference  to  Glades  avenue,  which, 
omitting  superscription  and  the  sig- 
natures of  the  parties,  is  as  follows : 

"This  is  to  certify  that  I,  Mrs. 
Emma  Clegg,  residing  at  Gamer 
and  Prather  avenue,  in  the  city  of 
St.  Louis,  agree  to  sell  to  Mr.  Char- 
les P.  Heil,  residing  at  Gamer  and 
Forest  avenues,  city  of  St.  Louis,  a 
strip  of  ground  laying  between  his 
property  on  the  southeast  comer  of 
Glades  avenue  and  Forest  avenue 
and  for  a  depth  of  200  feet  east- 
wardly  on  said  Glades  avenue.  Said 
part  or  parcel  of  property  5  feet 
more  or  less  that  may  be  left  be- 
tween his  property  and  said  contem- 
plated 40-foot  street,  to  be  opened  by 
the  city  of  St.  Louis  as  petitioned 


for  by  said  Mr.  Cliarles  P.  Heil,  Mrs. 
Emma  Clegg,  and  others,  for  a  con- 
sideration of  ($10)  ten  dollars  per 
front  foot  on  Forest  avenue  and  a 
depth  of  200  feet  on  Glades  avenue." 

Signed  by  both  parties  and  wit- 
nessed. 

A  deed  was  also  introduced  in 
evidence,  dated  January  29,  1917, 
from  the  appellant  to  Walter  W. 
Corey  and  wife,  recorded  May  28, 
1917,  which  called  for  a  lot  of 
ground  having  a  front  of  100  feet 
"on  the  south  line  of  Glades  avenue, 
a  private  street  50  feet  wide,  by  a 
depth  southwardly  of  174  feet  and 
7f  inches  to  a  private  alley  15  feet 
wide,  the  same  being  east  of  the 
property  of  Heil."  This  deed  was 
made  and  filed  for  record  after  the 
commencement  of  this  suit  and  the 
filing  of  the  commissioner's  report. 

There  was  also  offered  in  evidence 
a  plat  of  a  sewer  district  which 
shows  that  the  strip  of  land  in  con- 
troversy on  the  north  line  of  the 
property  of  appellant  had  been  as- 
sessed for  a  sewer.  A  plat  was  also 
introduced  in  evidence  showing  an 
assessment  district  between  Forest 
and  Prather  avenues  and  an  assess- 
ment for  the  paving  of  Forest  ave- 
nue against  appellant,  including  one 
lot  adjacent  thereto,  the  property  of 
Charles  P.  Heil,  and  also  assessing 
against  her  100  feet  further  east  to 
the  end  of  the  assessment  district, 
and  for  the  paving  of  the  alley  along 
the  rear  of  said  property. 

It  was  admitted  that  the  assessor 
of  the  city  of  St.  Louis  had  assessed 
city  and  state  taxes  against  appel- 
lant, including  the  property  as 
described  on  the  Cozen's  survey  and 
the  property  in  controversy,  during 
each  year  of  her  ownership  down  tp 
the  date  of  the  judgment  in  this 
case,  and  that  she  had  paid  the  taxes 
thereon.  It  was  also  shown  that  the 
assesssor  of  special  taxes  had  made 
out  the  assessment  district  for  the 
sewer  tax,  and  that  he  had  assessed 
appellant's  property,  because  there 
was  no  deed  to  Heil,  nor  was  the 
Cozen's  survey  of  record  in  1908; 
that  when  he  came  to  make  the  as- 
sessment for  the  paving  of  Forest 
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avenue  he  followed  the  Cozen's  sur- 
vey in  assessing  the  cost  of  the  pav- 
ing of  same  against  the  appellant; 
that  he  made  the  assessment  for  the 
paving  of  that  avenue  against  appel- 
lant's property  by  following  the 
description  found  in  the  deed  made 
by  her  to  Heil,  but  made  no  assess- 
ment against  the  city  for  any  part 
of  Glades  avenue;  that  the  assess- 
ment was  made  in  such  a  way  that 
the  property  north  of  Glades  avenue, 
as  well  as  the  property  belonging  to 
appellant  south  of  this  avenue,  ab- 
sorbed the  entire  assessment  of  the 
area  contained  in  the  avenue.  The 
plat  accompanying  this  statement 
shows  the  location  of  Forest  avenue 
on  the  west  and  Prather  avenue  on 
the  east  of  Glades  avenue,  the  prop- 
erty of  appellant  and  of  Heil  lying 
south  of  same.  The  particular  area 
involved  in  this  appeal  is  the  south- 
em  part  of  the  street  defined  by 
ordinance,  designated  as  Glades  ave- 
nue, and  extending  from  Prather  to 
Forest  avenue,  a  distance  of  530 
leet.  ^ 

I.  The  complaint  of  the  appellant 
is  on  account  of  the  alleged  inad- 
equacy of  the  commissioner's 
awards,  in  that  they  should  have 
been  substantial  and  not  nominal  in 
amount.  The  issue  as  thus  present- 
ed requires  for  its  determination 
the  status  of  Glades  avenue,  as  a 
public  or  private  highway.  The  ap- 
pellant contends:  That  no  act  of 
hers  can  be  construed  as  a  dedica- 
tion. That  the  recorded  plat  of  this 
property,  while  it  may  have  indicat- 
ed a  proposed  survey,  bore  upon  its 
face  no  evidence  that  it  was  the  act 
of  the  owners,  or  that  its  recording 
had  been  authorized.  That  it  pos- 
sessed none  of  the  requisites  of  a 
statutory  dedication.  Coberly  v. 
Butler,  63  Mo.  App.  556 ;  Downer  v. 
St.  Paul  &  C.  R.  Co.  23  Minn.  271. 
That  a  map  or  plat  to  constitute  a 
dedication  must  be  more  than  the 
drawing  of  lines  along  property 
designated  as  a  street.  Coe  College 
v.  Cedar  Rapids,  120  Iowa,  541,  95 
N.  W.  267.  That  the  passive  per- 
mission of  owners  that  the  public 
may  use  lands,  although  continued 
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for  a  term  of  years,  doed  not  show 
an  intent  to  dedicate  to  public  use. 
Postal  V.  Martin,  4  Neb.  (Unof.) 
534,  95  N.  W.  8;  Hartley  v.  Vermil- 
lion, 7  Cal.  Unrep.  15,  70  Pac.  273. 
Thus  the  leaving  of  a  lane  through  a 
farm  to  accommodate  the  owner  and 
his  neighbors  is  a  revocable  license, 
but  not  a  dedication.  Field  v.  Mark, 
125  Mo.  502,  28  S.  W.  1004 ;  Balmat 
V.  Argenta,  123  Ark.  175, 184  S.  W. 
445.  Furthermore,  that  there  was 
no  acceptance  on  the  part  of  the 
city,  and  that  the  strip  of  land  at 
the  time  of  the  report  of  the  com- 
missioners was  private  property, 
and,  if  so,  that  more  than  a  nominal 
allowance  should  have  been  made 
for  its  taking.  Specific  reasons, 
based  upon  the  testimony,  are  urged 
in  support  of  these  contentions, 
which  will  receive  consideration 
later. 

II.  In  the  determination  of  the 
question  as  to  whether  there  was  a 
dedication  of  this  property  to  a 
public  use,  the  deeds  from  appellant 
to  Heil  and  the  Coreys  merit  more 
attention  in  the  deteimination  of 
the  matter  at  issue  than  has  been 
given  to  them.  Conceding  the  cor- 
rectness of  the  rules  above  stated,  as 
to  the  requisites  of  a  dedication  un- 
der appropriate  facts,  do  the  facts 
in  evidence  render  these  rules  ap- 
plicable in  the  instant  case  ?  In  the 
deed  to  Heil,  the  'prtperty  conveyed 
was  described  as  follows:  "A  lot 
in  block  forty-six  hundred  twenty- 
four  A,  of  the  city  of  St.  Louis,  be- 
ginning at  a  point  in  the  east  line 
of  Forest  avenue  at  its  intersection 
with  the  south  line  of  Glades  ave- 
nue, thence  southwardly  sdong  said 
east  line  of  Forest  avenue  one  hun- 
dred twenty-four  feet  seven  and 
five-eighths  inches,  more  or  less,  to 
the  north  line  of  property  now  or 
formerly  owned  by  C.  Moore,  thence 
eastwardly  along  the  north  line  of 
lot  now  or  formerly  owned  by  C. 
Moore  one  hundred  twenty-five  feet, 
thence  southwardly  along  the  east 
line  of  lot  now  or  formerly  owned 
by  C.  Moore,  and  parallel  with  said 
east  line  of  Forest  avenue  fifty  feet, 
more  or  less,  to  a  private  alley  fif- 
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teen  feet  wide,  thence  eastwardly  on 
north  line  of  said  private  alley  sev- 
enty-five feet,  thence  northwardly 
and  parallel  with  said  east  line  of 
Forest  avenue  one  hundred  seventy- 
four  feet  seven  and  five-eightns 
inches,  more  or  less,  to  the  south 
line  of  Glades  avenue,  thence  west- 
wardly  along  said  south  line  of 
Glades  avenue  two  hundred  feet  to 
the  point  of  beginning." 

In  the  deed  to  the  Coreys,  made 
and  executed  after  this  suit  was 
brought,  we  find  the  following 
description  of  the  property  con- 
veyed: "A  lot  in  block  No.  four 
thousand  six  hundred  twenty-four 
A  (4624A),  having  a  front  of  one 
hundred  feet  (100')  on  the  south 
line  of  Glades  avenue,  a  private 
street  fifty  feet  (50')  wide,  by  a 
depth  southwardly  of  one  hundred 
seventy-four  feet  (174')  seven  and 
five-eighths  inches  (7f")  to  a  pri- 
vate alley  fifteen  feet  (15')  wide, 
bounded  west  by  a  line  two  hundred 
feet  (200')  east  of  and  parallel  to 
the  east  line  of  Forest  avenue.  Also 
all  right,  title,  and  interest  in  and  to 
that  part  of  the  private  street 
known  as  Glades  avenue  which  im- 
mediately adjoins  the  above-de- 
scribed property  on  the  north." 

A  dedication  to  the  public  in  so 
many  words  is  rendered  difficult  on 
account  of  the  absence  of  a  grantee. 
However,  this  has  been  obviated  in 
some  instances  by  construction. 
For  example,  a  deed  to  "the  present 
and  future  owners  of  town  lots"  is 
construed  to  be  a  dedication  to  the 
public  (Mayo  v.  Wood,  50  Cal.  171), 
as  is  also  a  covenant  in  a  grant 
which  gave  the  citizens  of  a  town 
"the  free  privilege  of  drinking  wa- 
ter" from  a  spring  on  a  tract  of  land 
adjacent  to  the  town  and  owned  by 
the  grantors  (Corbin  v.  Dale,  57 
Mo.  297)  ;  likewise  a  deed  "to  the 
inhabitants"  of  a  town  has  been  held 
to  be  a  dedication  (Brown  v.  Bow- 
doinham,  71  Me.  144).  Further 
than  this,  to  effectuate  the  purpose 
of  the  grantor  at  the  time,  as  indi- 
cated by  the  language  employed,  it 
has  been  held  that  a  dedication  may 
be  made  in  a  deed  from  one  individ- 


ual to  another,  if  sufficiently  explicit 
in  terms  to  indicate  the  grantor's 
purpose.  Barney  v.  Lincoln  Park, 
203  111.  397,  67  N.  E.  801;  Jersey 
City  V.  Morris  Canal  &  Bkg.  Co. 
12  N.  J.  Eq.  547;  Trerice  v.  Bar- 
teAu,  54  Wis,  99,  11  N.  W,  244.  In 
such  a  case,  while  the  grantee  ac- 
quires an  easement  by  the  grant, 
the  deed  at  the  same  time  constitutes 
an  offer  of  the  use  declared.  Fulton 
V.  Dover,  6  Del.  Ch.  1,  6  Atl.  633. 
An  illustration  of  a  dedication  of 
this  character  is  found  in  a  case 
where  a  party  sells  property  within 
the  limits  of  a  city,  and  in  the  deed 
bounds  the  same  by  certain  desig- 
nated streets.  The  implication  fol- 
lowing this  designation,  which  is  in 
the  nature  of  a  covenant,  is  that  the 
purchaser,  and  as  a  consequence  the 
public,  is  to  have  the  use  of  such 
streets.  Moale  v.  Baltimore,  5  Md. 
loc.  cit.  321,  6  Am.  Dec.  276.  To 
hold  otherwise,  says,  in  effect,  the 
supreme  court  of  Pennsylvania, 
would  enable  the  proprietor  of  a 
body  of  lands  sold  in  lots  to  perpe- 
trate a  gross  fraud.  When  he  sells 
and  conveys  the  lots  according  to  a 
plan  which  shows  them  to  be  on  the 
streets,  he  must  be  held  to  have 
stamped  upon  them  the  character  of 
public  streets.  Not  only  can  the 
purchasers  of  lots  abutting  on  such 
streets  thus  assert  their  character, 
but  all  others.  Re  Pearl  Street,  111 
Pa.  loc.  cit.  565,  5  Atl.  430. 

While  the  Pennsylvania  case 
seems  to  contravene  the  rule  that  an 
estoppel  by  deed,  including  an  im- 
plied covenant,  can  operate  only  in 
favor  of  the  grantee  or  his  privies 
in  estate  (Kitzmiller  v.  Van  Rensse- 
laer, 10  Ohio  St.  63;  Sunderlin  v. 
Struthers,  47  Pa.  411) ,  and  although 
an  estoppel  in  pais  can  operate  only 
when  representations  have  been 
made  to  a  legal  person,  who  has  re- 
lied upon  them  to  the  extent  that  it 
would  be  inequitable  to  allow  them 
to  be  withdrawn  (Stevens  v.  Lud- 
lum,  46  Minn.  160, 13  L.R.A.  270, 24 
Am.  St.  Rep.  210,  48  N.  W.  771), 
there  are  numerous  cases  full  of 
references  to  estoppel  that  seem  to 
recognize  that  it  can  arise  in  favor 
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of  the  general  public,  or  that  the 
general  public  can  avail  itself  of  an 
estoppel  in  favor  of  a  legal  person 
(13  Cyc.  p.  478,  and  notes).  Our 
own  rulings  affirm  this  doctrine. 
For  example,  in  Moses  v.  St.  Louis 
Sectional  Dock  Co.  84  Mo.  loc.  cit. 
247,  we  held  that  the  call  for  a 
street  in  a  deed  is  more  than  a  mere 
description,  but  is  an  implied. cov- 
enant that  there  is  such  a  street. 
The  rule  announced  in  the  Moses 
Case  has,  under  a  like  state  of  facts, 
never  been  questioned,  but,  on  the 
contrary,  has  been  frequently  ap- 
proved. 

In  the  recent  case  of  St.  Louis  v. 
Barthel,  256  Mo.  255, 166  S.  W.  267, 
where  commissioners  in  partition, 
as  shown  by  their  report  and  accom- 
panying plats,  reserved  a  strip  of 
ground  30  feet  wide  for  a  street, 
and  described  the  property  abutting 
thereon  as  allotted  to  the  heirs, 
which  did  not  include  any  part  of 
said  strip,  and  the  report  of  said 
commissioners  was  confirmed  by  a 
judgment,  not  appealed  from,  and 
various  lots  were  thereafter  sold  to 
parties  who  improved  them  in  the 
belief  that  the  street  was  a  public 
street,  the  fact  that  the  commission- 
ers used  the  words  "reserved  for 
street  purposes,"  instead  of  ex- 
pressly stating  that  it  was  set  aside 
for  that  purpose,  did  not  deprive 
their  act  of  the  character  of  a  ded- 
ication. 

In  Hatton  v.  St.  Louis,  264  Mo. 
634, 175  S.  W.  888,  where  a  plat  was 
made  by  commissioners  in  parti- 
tioning land,  which  bounded  the  re- 
spective allotments  by  certain 
streets  and  alleys  designated  as  ded- 
icated to  the  city,  followed  by  an 
exchange  of  deeds  between  the  allot- 
tees, in  accordance  therewith, 
though  not  acknowledged  or  record- 
ed, it  was  held  to  constitute  a  com- 
mon-law or  nonstatutory  dedication 
as  efficacious  as  if  legally  accepted 
by  the  city  in  any  recognized  man- 
ner, or  the  owners  had,  by  any  act 
recognized  by  law,  estopped  them- 
selves to  question  the  dedication. 
264  Mo.  664,  citing  cases. 

In  Heitz  v.  St.  Louis,  110  Mo.  618, 
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19  S.  W.  735,  we  held  that  rights 
acquired  under  an  incomplete  or  de- 
fective dedication  by  third  parties 
will  operate  in  favor  of  the  public 
and  such  third  parties  so  as  to  ren- 
der the  dedication  valid,  although 
lacking  statutory  requisites. 

The  deed  from  appellant  to  Heil 
designates  Glades  avenue  as  the 
northern  boundary  of  the  property, 
and  terminates  the  description  of 
same  by  metes  and  bounds  as  "on 
the  south,  line  of  said  avenue." 
These  references  eliminated,  and  the 
description  would  be  insufficient  to 
locate  the  property.  It  is  evident, 
therefore,  that  in  the  mind  of  the 
grantor  the  designation  of  the  ave- 
nue was  intended  as  something  more 
than  the  arbitrary  naming  of  a  lim- 
it, but  rather  as  a  reference  to  a 
permanent  line  of  demarcation^ 
which  was  to  constitute,  as  stated, 
the  boundary  of  the  property  con- 
veyed. Designated  as  a  street,  it 
must  be  held  that  the  grantor  in- 
tended it  to  be  a  street.  Construed 
otherwise,  the  words  become  mean- 
ingless, and  the  effectiveness  of  the 
transfer  fails  on  account  of  imper- 
fect description. 

A  fact  persuasive  of  the  correct- 
ness of  this  conclusion  is  the  survey 
of  this  property,  made  for  the  hus- 
band of  the  appellant  in  1886,  and 
filed  and  recorded  in  the  recorder's 
office  in  the  city  of  St.  Louis  in  1909. 
It  declares  Glades  avenue  to  be  the 
northern  boundary  of  the  property 
in  controversy,  and  designates  it  as 
a  proposed  highway.  The  presump- 
tion is  not  unreasonable  that  the 
plat  of  this  survey  was  held  at  the 
time  of  its  filing  for  record  by  the 
appellant,  and  that  its  recording 
was  at  her  instance.  If  so,  its  entry 
upon  the  record  about  ten  days  after 
the  deed  from  ap- 
pellant to  Heil  may,  ^iiV^VtVi^t. 
in  the  absence  of 
any  evidence  to  the  contrary,  be  pre- 
sumed to  have  been  her  act,  and  as 
such  declaratory  of  her  purpose  to 
dedicate  that  part  designated  as  an 
avenue  to  the  public  for  the  use  in- 
dicated by  the  term.  In  any  event, 
it  remained  upon  the  record  unchal- 
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lenged  at  least  seven  years  before 
this  suit  was  brought.  In  addition, 
Charles  P.  Heil,  to  whom  appellant 
made  the  deed  to  the  property,  testi- 
fied as  to  user,  in  that  Glades  ave- 
nue had  been  opened  since  1902,  and 
that  he  had  several  times  driven 
through  it. 

In  harmony  with  the  eases  cited, 
we  hold  that  appellant's  deed  to 
Heil,  aided  by  the  facts  stated,  con- 
stituted a  dedication  to  public  use  of 

-hiirh^ay-  that  portion  of  her 

bonndins  lot  o«  property  designated 
'*"*'•  therein    as    Glades 

avenue.  The  terms  of  the  deed  are 
unequivocal ;  it  was  accepted  by  the 
grantee ;  and  the  use  of,  and  domin- 
ion over,  the  property,  has  been  reg- 
ulated in  accordance  with  those 
terms.  A  formal  acceptance  to  ren- 
der the  dedication  complete  was, 
under  such  circumstances,  unneces- 
sary. 

For  example,  we  have  held  that  a 
road  opened  by  a  landowner,  with 
the  consent  of  an  executor  of  an 
estate  owning  adjoining  lands, 
which  road  is  to  be  located  on  the 
landowner's  land  and  that  of  the  es- 
tate, constitutes,  without  more,  a 
dedication.  Borchers  v.  Brewer, 
271  Mo.  137,  196  S.  W.  10.  To  a 
like  effect  is  the  ruling  that  by  deed 
the  owner  of  ground  may  dedicate 
the  same  to  the  public  for  a  street. 
Duckworth  v.  Springfield,  194  Mo. 
App.  51,  184  S.  W.  476. 

The  writing  between  the  appel- 
lant and  Heil  six  years,  or  in  fact  at 
any  other  time,  after  the  dedication 
became  complete,  in  which  the  for- 
mer for  a  consideration  agreed  to 

-effect  of  .«b«e.  8«U  the  ground  to 
anent  attempted  the   latter  thereto- 

*'*"*•  fore  described  in  the 

deed,  will  not  suffice  to  effect  a 
revocation  of  the  grant  theretofore 
made,  nor  can  it  be  construed,  in 
the  face  of  the  terms  of  the  deed,  as 
indicative  of  another  purpose  than 
that  expressed  in  such  deed.  Be- 
sides, the  grant,  although  made  for 

the  direct  benefit  of 
7e'vocItion.  the     grantee,     and 

probably  as  an  in- 
ducement to  him  to  buy  the  land. 


was  intended  for  the  public,  and 
when  this  use  was  established  the 
right  of  revocation  ceased. 

The  fact  that  at  common  law  the 
fee  in  the  soil  over  which  a  public 
highway  is  established  remains  in 
the  original  owner  does  not  militate 
against  this  conclusion.  While  the 
fee  may  revert  upon  the  vacation  of 
the  highway,  until 
this  occurs  the  use  ^bir"u.V. 
of  same  by  the  pub- 
lic is  absolute,  and  can  in  no  wise  be 
affected  by  any  act  of  the  original 
owner.  If  it  were  otherwise,  the 
grant  would  lose  the  characteristic 
of  a  dedication.  The  permanent 
use  by  the  public  is  the  matter  of 
prime  importance.  Second  Street 
Improv,  Co.  v.  Kansas  City  R.  Co. 
255  Mo.  519, 164  S.  W.  515;  Worces- 
ter  V.  Georgia,  6  Pet.  515,  8  L,  ed. 
483;  Marsh  v.  Fairbury,  163  Dl. 
401,  45  N.  E.  236. 

Incidentally,  it  may  be  said  that  if 
this  had  been  a  statutory  dedication 
the  fee  would  have  vested  in  the  city 
upon  the  recording  of  the  deed. 
Rev.  Stat.  1919,  §  9287;  Laddonia 
V.  Day,  265  Mo.  383,  178  S.  W.  741. 
The  possibility  of  the  ownership  re- 
verting adds  nothing  to  the  rights  of 
the  original  owner,  so  long  as  there 
is  no  vacation  of  the  grant. 

Eight  years  after  the  dedication 
of  this  property,  and  after  this 
suit  had  been  brought,  the  appel- 
lant, in  a  deed  to  Corey  and  wife,  at- 
tempts to  give  color  to  the  Heil  deed 
not  warranted  by  its  terms,  and 
thereby  change  its  nature  by  desig- 
nating Glades  avenue  as  a  private 
street.  For  the  reasons  stated  in 
discussing  the  contract  between  the 
appellant  and  Heil,  this  attempt  is 
ineffectual  for  the  purposes  intend- 
ed. 

Supplemental  to  the  conclusion 
that  it  was  the  evident  purpose  of 
the  appellant  to  dedicate  the  proper- 
ty comprised  within  the  limits  of 
Glades  avenue  for  public  use,  we 
come  to  the  question  of  her  right  to 
damage  as  sought  to  be  maintained 
in  this  proceeding.  This  demands 
the  consideration  of  her  legal  status 
from  another  point  of  vantage.  The 
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effect  of  her  deed  to  Heil  was  to  de- 
vest her  of  title  to  the  strip  of  land 
„,  ^  , ,       lying  north  of  and 

!!l5ert*lr**"^  adjacent  to  the 
«poi?*"'  »'"*    property     conveyed 

and  constituting  a 
part  of  Glades  avenue.  Having 
parted  with  the  fee  in  this  property, 
she  was  entitled  to  no  damages  for 
its  appropriation.  By  her  deed  to 
the  Coreys,  she  transferred  her  title 
to  the  continuation  of  this  strip  ly- 
ing along  the  north  of  the  boundary 
line  of  the  property  conveyed  and 
constituting  a  part  of  Glades  ave- 
nue. Although  designated  as  a  pri- 
vate street  in  this  transfer,  so  far 
as  she  is  concerned,  the  same  rule 
applies  as  to  her  damages  as  in  the 
case  of  a  public  street,  as  was  held 
in  Restetsky  v.  Delmar  Ave.  &  C. 
R.  Co.  106  Mo.  App.  loc.  cit.  387,  85 
S.  W.  665. 

Whatever  damages  she  is  entitled 
to,  therefore,  are  for  the  appropria- 
tion of  such  portion  of  Glades  ave- 
nue lying  north  of  and  adjacent  to 
the  property  she  has  not  conveyed, 
and  comprising  the  remainder  of  the 
avenue  between  Forest  and  Prather 
avenues. 

Where  the  area  included  within  a 


to  recover  only  nominal  damages. 
We  so  ruled  in  Mc- 
Kee  V.  St.  Louis,  17  SlS^d^'iTt'io'n 
Mo.  loc  cit.  1«1,  in  ^« '«•  *»«  »**»>»- 
which  we  held  that, 
if  a  lot  in  a  city  is  sold,  bounded  by 
a  street  designated  as  such  on  a  map 
made  by  the  owner  of  the  lands,  a 
reference  to  which  sales  are  made, 
although    the    street    remains    un- 
opened under  the  authority  of  the 
corporation,  the  owner,  when  the 
street  is  subsequently  opened  on  the 
application  of  the  corporation,  will 
be  entitled  only  to  nominal  dam- 
ages. 

In  Bartlett  v.  Bangor,  67  Me.  460, 
it  is  held  that  where  land  is  taken 
for  a  public  way,  which  is  already 
burdened  with  a  private  way,  the 
owner  is  entitled  to  no  more  than 
nominal  damages. 

In  Oleari  v.  Steyner,  135  N.  Y. 
341,  17  L.R.A.  640,  32  N.  E.  9,  the 
opening  of  a  street  as  affecting  the 
value  of  property  adjacent  thereto 
is  discussed,  and  it  is  held  that  the 
advantages  accruing  are  such  as  to 
entitle  the  owner  to  no  more  than 
nominal  damages  for  the  property 
appropriated. 

In  conformity  with  these  rulings, 


proposed  public  street  is  burdened     ^^ich,    in    our    opinion,    properly 


in  favor  of  adjacent  lots  with  ease- 
ments in  the  nature  of  a  street, 
public  or  private,  the  owner  is  en- 
titled, upon  condemnation  for  the 
formal  establishment  of  a  highway, 


state  the  measure  of  damages,  the 
judgment  of  the  trial  court  is  af- 
firmed.   It  is  so  ordered. 

All  concur. 


ANNOTATION. 

Right  of  owner  ai  fee  burdened  with  easemant  in  nature  of  street,  private  or 
public,  to  compoisation  on  condemnation  of  property  for  public  street. 


I.  Majority  view,  1249. 
II.  Minority  view,  1252. 
III.  Rule  in  New  York,  1254. 

I.  Majority  view. 

In  most  of  the  jurisdictions  where 
the  question  has  been  passed  on,  no 
compensation  other  than  nominal  dam- 
ages is  given  to  an  owner  of  the  fee 
in  land  burdened  with  an  easement  in 
the  nature  of  a  public  or  private  street 
when  the  land  is  condemned  for  a  pub- 
lic street.  Stetson  v.  Bangor  (1872) 
17  A.L.R.— 79. 


60  Me.  313;  Bartlett  v.  Bangor  (1878) 
67  Me.  460 ;  Stetson  v.  Bangor  (1882) 
73  Me.  357;  Moale  v.  Baltimore  (1854) 
5  Md.  314,  61  Am.  Dec.  276;  McKee  v. 
St.  Louis  (1852)  17  Mo.  184;  Clark  v. 
Elizabeth  (1874)  37  N.  J.  L.  120,  af- 
firmed in  (1878)  40  N.  J.  L.  172;  Al- 
laire  v.  Woonsocket  (1903)  25  R.  I. 
414,  56  Atl.  262.  See  also  Walker  v. 
Manchester  (1878)  58  N.  H.  438 ;  Wil- 
kins  V.  Manchester  (1907)  74  N.  H. 
275,  67  Atl.  560;  Huddleston  v.  Eu- 
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gene  (1889)  34  Or.  343,  43  L.R.A.  444, 
55  Pac.  868.  And  see  the  reported 
case  (St.  Louis  v.  Clbgg,  ante,  1242). 

Where  the  owner  of  land  makes  a 
plan  of  it,  delineating  thereon  a  street 
with  building  lots  adjoining,  and  then 
sells  one  of  these  lots  by  reference  to 
the  plan,  the  purchaser  acquires  an 
indefeasible  right  of  passage  over  the 
proposed  street,  and  when  the  land 
thus  indicated  on  the  plan  for  a  street 
is  condemned  for  a  public  street,  the 
owner,  under  the  majority  view,  is 
entitled  to  nominal  damages  only. 
Stetson  V.  Bangor  (1872)  60  Me.  313; 
Bartlett  v.  Bangor  (1878)  67  Me.  460; 
Stetson  V.  Bangor  (1882)  73  Me.  357. 

In  Bartlett  v.  Bangor  (1878)  67  Me. 
460,  supra,  the  court  said:  ''When 
the  owner  of  land  within  or  near  to 
a  growing  village  or  city  divides  it 
into  streets  and  building  lots,  and 
makes  a  plan  of  the  land  thus  divided, 
and  then  sells  one  or  more  of  the  lots 
by  reference  to  the  plan,  he  thereby 
annexes  to  each  lot  sold  a  right  of 
way  in  the  streets,  which  neither  he 
nor  his  successors  in  title  can  after- 
wards interrupt  or  destroy.  And  we 
think  reason  and  the  weight  of  au- 
thority are  in  favor  of  holding  that 
such  a  platting  and  selling  of  lots 
constitute  an  incipient  dedication  of 
the  street  to  the  public,  which  the 
owner  of  the  land  cannot  afterward 
revoke.  ...  In  the  case  now  under 
consideration,  it  appears  that  First 
street,  in  the  city  of  Bangor,  was 
originally  marked  upon  a  plan,  by  the 
then  owner  of  the  land,  in  1829 ;  that 
numerous  building  lots  have  since 
been  sold  abutting  upon  the  street, 
and  by  reference  to  the  plan  for  a 
description  of  them;  that  in  1836,  a 
portion  of  the  street  was  laid  out  and 
accepted  as  a  public  way;  that  in 
1875,  the  remainder  of  it  was  so  laid 
out  and  accepted;  and  that,  for  this 
latter  location,  the  owners  of  the  fee 
were  allowed  nominal  damages.  We 
think  they  are  entitled  to  no  more.*' 

A  fortiori,  an  owner  of  land  who 
has  recorded  a  plat  indicating  a  strip 
of  land  as  a  street,  and  sole,  lots  abut- 
ting on  the  street  designated  on  the 
plat,  is  entitled,  when  a  city  highway 
is   officially  opened   on   the   strip   of 


land,  to  such  damages  only  as  he  can 
show  that  he  has  sustained  by  reason 
of  the  changed  use  of  the  land.  Ordi- 
narily, his  damages  in  such  a  case 
are  nominal.  Walker  v.  Manchester 
(1878)  58  N.  H.  438;  Wilkins  v.  Man- 
chester (1907)  74  N.  H.  275,  67  Atl. 
660;  Allaire  v.  Woonsocket  (1903)  25 
R.  I.  414,  56  Atl.  262.  In  the  case 
last  cited  the  court  stated  the  essen- 
tial facts  and  its  conclusion  based 
thereon  as  follows:  "The  evidence 
shows  that  several  years  prior  to 
said  layout  Mr.  Allaire,  the  owner 
of  the  land,  had  prepared  and  placed 
on  record  a  plat  called  'Newland 
district,'  upon  which  plat  various 
streets  were  delineated,  one  of  which 
was  denominated  'Newland  avenue/ 
It  also  appears  that  quite  a  number 
of  lots  abutting  on  said  avenue, 
as  well  as  other  lots  on  said  plat, 
were  subsequently  sold  by  the  appel- 
lant, so  that,  prior  to  the  time  of 
the  layout  in  question,  the  purchasers 
of  said  lots  had  acquired  a  right 
of  way  in  said  Newland  avenue. 
And  the  evidence  clearly  shows  that 
in  view  of  this  fact  the  land  com- 
prised within  the  limits  of  said  ave- 
nue, as  laid  out  and  platted,  is  of  no 
value  to  the  appellant  as  land,  and 
that  he  has  sustained  no  damages  by 
reason  of  the  laying  out  thereof  as  a 
public  highway." 

In  Walker  v.  Manchester  (N.  E) 
supra,  it  appeared  that  the  plat  ivas 
filed  and  the  land  sold  in  conformity 
with  a  written  agreement  of  landown- 
ers for  a  system  of  streets  on  their 
tracts  of  land.  With  respect  to  the 
effect  of  the  agreement,  the  record- 
ing of  the  plat,  and  the  sale  of  lots  by 
reference  thereto,  the  court  said: 
"Whether  the  act  of  publishing  and 
recording  a  plan,  and  selling  lots  with 
reference  to  streets  marked  upon  it, 
be  regarded  as  a  dedication  of  those 
streets  to  the  public,  or  only  as  the 
opening  of  streets  or  ways  appurte- 
nant to  adjoining  house  lots,  the  prac- 
tical result  is  the  same — namely, 
when  the  city  establishes  a  highway 
upon  the  streets  thus  opened,  it  may 
do  so  upon  pajonent  to  the  owner  of 
the  fee  of  such  damages  as  he  has 
sustained;     and     the     compensation 
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which  he  has  already  received, 
through  the  enhanced  value  of  the 
lots  which  he  has  sold  and  of  those 
which  he  retains,  may  be  set  off 
against  the  loss  or  damage  sustained 
by  the  establishment  of  the  highway; 
and  if  the  gain  is  as  much  as  the  loss, 
he  has  sustained  no  damage  by  the 
laying  of  the  highway.  ...  It  is 
said  by  the  plaintiff  that  the  agree- 
ment having  been  not  absolutely  to 
lay  out  streets,  but  only  that  if 
streets  should  be  laid  out  they  should 
be  located  as  indicated  upon  the  plan,. 
the  parties  were  at  liberty  to  revoke 
their  expressed  intention,  and  make  a 
new  agreement  changing  the  location 
of  the  streets,  or  abolishing  them  al- 
together. But  even  if  this  were  so 
originally,  a  time  arrived  when  it  be- 
came too  late  to  make  such  revoca- 
tion; and  that  time  was  -when  pur- 
chasers of  lands,  upon  a  consideration 
enhanced  by  the  inducements  held  out 
by  the  proclamation  of  these  land- 
holders, acquired  such  rights  with 
reference  to  their  house  lots  thus 
purchased,  and  the-  convenient  and 
indispensable  enjoyment  of  them,  as 
would  render  it  fraudulent  on  the 
part  of  the  vendors  to  revoke  their 
agreement  by  changing  or  abolishing 
the  location  of  the  streets  laid  down 
on  their  recorded  plan,  with  refer- 
ence to  which  their  sales  and  convey- 
ances had  been  made.  .  .  .  But  it 
is  contended  that  the  public  acquired 
no  rights  resulting  from  an  agree- 
ment between  individuals.  Whether 
the  public  have  the  right  to  use 
Walker  street  as  a  general  passage- 
way from  one  part  of  the  city  or  the 
country  to  another,  we  need  not  in- 
quire. However  this  may  be,  it  is  cer- 
tain the  public  may  use  the  street  as 
and  for  a  way  appurtenant  to  the 
lands  conveyed  by  the  plaintiff  and 
others  on  either  side  of  it ;  and  it  does 
not  appear  that  the  plaintiff  can  suf- 
fer any  loss  from  the  use  of  the  street 
for  general  purposes.  Why  should 
the  public  render  to  the  plaintiff  com- 
pensation for  damages  which  he  has 
not  sustained,  or  for  which  he  has 
been  once  compensated?  Having,  for 
a  consideration  fixed  by  himself,  relin- 
quished to  his  grantees,  and  thus  in- 


directly to  the  public,  certain  valu- 
able rights  with  reference  to  the  ex- 
clusive use  of  Walker  street,  the 
plaintiff  is  now  entitled  to  compensa- 
tion for  no  more  than  the  value  of 
that  which  remained  and  of  which  he 
has  been  deprived.  There  is  no  evi- 
dence that  he  has  been  injured  by  the 
establishment  of  Walker  street  as  a 
public  highway,  and,  upon  the  facts 
reported  by  the  commissioners  of 
highways,  the  plaintiff  is  entitled, 
prima  facie,  to  no  more  than  nominal 
damages." 

Similarly,  where  street  commission- 
ers make  a  plat  of  land  showing  a 
proposed  street,  an  owner  of  land  on 
which  the  proposed  street  is  located 
who  executes  a  deed  of  a  parcel  of 
land  described  as  bounded  by  the 
street  has  been  held  to  dedicate  the 
land  therein  for  public  use,  and  not  to 
be  entitled  to  substantial  damages  on 
an  official  opening  of  the  street.  Clark 
v.  Elizabeth  (1874)  37  N.  J.  L.  120, 
affirmed  in  (1878)  40  N.  J.  L.  172.  In 
that  case  the  court,  in  deciding  that 
the  grantor  had  adopted  the  plat  of 
the  street  commissioners  and  was 
therefore  in  the  same  position  as  if 
he  had  described  the  land  conveyed 
with  reference  to  a  plat  made  by  him- 
self, said:  "If  the  public  are  at  the 
expense  of  surveying  and  mapping, 
and  the  landowner  adopts  the  plat  as 
his  and  makes  conveyances  with  ref- 
erence to  it,  the  fact  that  the  public 
have  incurred  the  expense  and  trou- 
ble to  which  he  might  otherwise  have 
been  subjected  does  not  alter  the 
principle.  The  plan  becomes  his 
when  he  deliberately  adopts  it,  wheth- 
er he  made  it  or  some  agent  of  the 
public  did  it.  If  this  be  so,  then  the 
adoption  of  a  map  or  plan  made  by 
commissioners  appointed  by  the  legis- 
lature, or  under  legislative  authority, 
by  conveying  and  bounding  with  ref- 
erence thereto,  is  a  dedicatipn  of  the 
lands  of  the  owner,  within  the  lines 
of  the  street  laid  down  on  said  map 
and  referred  to  in  the  conveyance. 
Re  Thirty-second  Street  (1838)  19 
Wend.  (N.  Y.)  127;  Re  Twenty-ninth 
Street  (1841)  1  Hill  (N.  Y.)  191;  Re 
Lewis  Street  (1829)  2  Wend.  (N.  Y.) 
472;  Wyman  v.  New  York  (1833)  11 
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Wend.  (N.  Y.)  486.  There  is  such  ref- 
erence to  and  boundary  upon  Bayway 
in  this  deed  of  the  appellant,  Clark, 
to  the  Central  Railroad  Company,  as 
brings  it  within  the  rule.  If  he 
should  be  now  allowed  an  assessment 
of  damages,  the  Central  Railroad 
Company,  from  whom  he  has  received 
compensation  for  the  lands  he  has 
conveyed,  which  he  deemed  adequate, 
in  the  increased  value  of  his  property 
by  the  location  of  a  depot  there, 
would  be  called  upon  to  pay  a  part 
of  the  assessment  of  damages  for  lay- 
ing a  street  upon  which  their  land  is 
bounded  by  the  description  in  his 
deed."  The  court  observed  that,  since 
the  city  was  not  taking  the  fee  in  the 
street,  the  owner  was  not  entitled  to 
even  nominal  damages. 

In  the  reported  case  (St.  Louis  v. 
Clegg,  ante,  1242)  it  is  held  that  an 
owner  of  the  fee  in  land  who  has 
dedicated  it  for  the  use  of  certain  lot 
owners  or  the  public  by  executing 
deeds  describing  the  lands  conveyed 
as  bounded  on  a  street  or  avenue  is 
entitled,  on  a  formal  condemnation  of 
the.  land  for  a  public  street,  to  nomi- 
nal damages  only. 

In  McKee  v.  St.  Louis  (1852)  17 
Mo.  184,  it  was  held  that  where  land 
had  been  sold  which  included  a  pro- 
posed street,  dedicated  to  the  public 
by  the  grantor,  and  the  grantee  took 
the  land  after  being  informed  of  the 
dedication,  and  after  receiving  a  plat 
showing  the  location  of  the  proposed 
street,  he  was  entitled  to  nominal 
damages  only  when  the  street  was 
formally  opened. 

Likewise,  where  the  advertisement 
for  a  sale  of  lots  refers  to  a  street 
which  has  not  been  opened  by  the 
city,  a  purchaser  of  one  of  the  lots 
adjacent  to  the  street  acquires  an 
easement  therein,  and  when  a  lot  in 
the  bed  of  the  street  adjacent  to  his 
property  is  subsequently  sold  to  an- 
other purchaser,  the  latter  acquires, 
under  the  majority  rule,  a  naked  fee, 
and  is  entitled  to  only  nominal  dam- 
ages on  the  opening  of  the  street. 
Moale  v.  Baltimore  (1854)  5  Md.  314, 
61  Am.  Dec.  276.  In  that  case,  how- 
ever, it  was  also  held  that  a  pur^ 
chaser  who  acquired  the  land  on  both 


sides  of  the  proposed  street,  and  then 
bought  a  lot  lying  within  the  bed  of 
the  street,  was  entitled  to  substantial 
damages  on  the  opening  of  the  street 
by  the  city.  The  distinction  seems  to 
imply  that  a  description  of  a  lot  ta  be 
sold  indicating  that  it  is  located  on  a 
street  gives  to  the  lot  owner,  but  not 
to  the  general  public,  an  easement 
over  the  street. 

In  Huddleston  v.  Eugene  (1889)  34 
Or.  343,  43  L.R.A.  444,  55  Pac.  868, 
it  was  held  that  where  a  strip  of  land 
previously  condemned,  for  and  used 
as  a  county  road  was  converted  into 
a  city  street  without  a  taking  of  the 
fee,  the  owner  of  the  fee  was  not  en- 
titled to  damages. 

II.  Minority  view. 

In  a  few  jurisdictions  an  owner  of 
the  fee  in  land  burdened  with  an 
easement  in  the  nature  of  a  public  or 
private  street  may  be  allowed  sub- 
stantial damages  when  the  land  is 
condemned  for  a  public  street.  The 
measure  of  his  damages  in  these  ju- 
risdictions is  the  value  of  the  land 
taken  subject  to  the  easement.  Tobey 
V.  Taunton  (1876)  119  Mass.  404; 
Crowell  V.  Beverly  (1883)  134  Mass. 
98;  Boston  Chamber  of  Commerce  v. 
Boston  (1907)  195  Mass.  338,  81  N.  E. 
244;  Whitaker  v.  Phoenixville  (1891) 
141  Pa.  327,  21  Atl.  604.  See  also 
Richmond  v.  Thompson  (1914)  116 
Va.  178,  81  S.  E.  105.  Compare  Gam- 
ble V.  Philadelphia  (1894)  162  Pa. 
413,  29  Atl.  739. 

In  Tobey  v^  Taunton  (Mass.)  supra, 
it  was  held  that  a  deed  describing  the 
land  conveyed  by  reference  to  a  street 
with  visible  boundaries,  though  not 
officially  opened,  estopped  the  grant- 
or, and  his  heirs  and  assigns,  from 
denying  to  the  purchaser  the  use  of 
the  street,  that  such  servitude  by 
estoppel  was  not  confined  to  the  part 
of  the  street  adjacent  to  his  property* 
but  extended  to  the  whole  length  of 
the  street  as  it  was  indicated  or  pre- 
scribed, and  that,  since  the  servitude 
diminished  the  value  of  the  fee,  it 
was  to  be  considered  in  determininir 
the  damage  to  the  owner  of  the  fee 
on  an  official  opening  of  the  street 
See  to  the  same  effect,  Crowell  v.  Bev- 
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eriy  (1883)  134  Mass.  98,  wherein  the 
court  said:  ''In  the  case  at  bar,  when 
Stevens  bought  his  lot,  undoubtedly 
the  fact  that  it  was  bounded  on  Stone 
street,  an  established  and  graded 
street,  entered  into  the  views  of  the 
parties  and  affected  the  consideration 
paid.  It  is  to  be  presumed  that  he 
knew  the  state  of  the  title,  and  that 
he  could  not  use  the  way  over  the 
petitioner's  land,  unless,  by  grant 
from  Pickett  or  otherwise,  he  could 
use  the  way  over  the  street  in  front 
of  his  lot.  But  this  did  not  destroy 
the  value  or  convenience  of  the  right 
of  way  over  the  petitioner's  land.  It 
is  true  that,  if  Pickett,  or  any  other 
person  not  claiming  under  the  peti- 
tioner, should  obstruct  or  close  up  the 
way  in  front  of  the  lot,  Stevens  would 
have  no  remedy  against  the  petition- 
er; but  he  had  the  right  to  assume 
that  the  petitioner  would  keep  his 
faith  towards  him,  and  that,  having 
bounded  him  on  a  street  running 
largely  over  his  land,  and  thus  as- 
sured him  that  there  was  such  a 
street,  and  thereby  induced  him  to 
buy,  the  petitioner  would  not  close  up 
the  street  or  deny  him  the  use  of  it. 
We  are  therefore  of  opinion  that  the 
petitioner,  by  his  deed  to  Stevens,  is 
estopped  to  deny  that  there  is  a  way 
across  his  land;  and  that  he  granted 
by  implication  a  right  of  way  to 
Stevens  from  Lathrop  street  over 
Stone  street  so  far  as  his  land  extend- 
ed. This  being  so,  the  instructions 
given  by  the  presiding  justice  of  the 
superior  court  were  substantially  cor- 
rect. He  instructed  the  jury  that  the 
petitioner  was  estopped,  so  far  as 
Stevens  was  concerned,  from  denying 
the  ^existence  of  the  way,  and  could 
not  shut  up  the  portion  of  the  way 
which  was  upon  his  own  land;  and 
that  this  would  constitute  an  encum- 
brance upon  the  land,  which  the  jury 
might  take  into  consideration  in  esti- 
mating the  value  of  the  land.  The 
fact  that  the  land  taken  by  the  town 
for  a  town  way  was  subject  to  an 
easement  or  servitude  which  dimin- 
ishes its  value  is  a  proper  ground  for 
'    a  reduction  of  the  damages." 

In  Boston  Chamber  of  Commerce  v. 
Boston   (1907)   195  Mass.  338,  81  N. 


E.  244,  it  was  contended  by  the  peti- 
tioners that  the  owner  of  the  fee  and 
the  owner  of  an  easement  of  way  in 
a  strip  of  land  laid  out  as  a  street 
were  together  entitled  to  damages 
equal  to  the  market  value  of  the  land 
under  a  statute  containing  the  follow- 
ing provision:  'If,  on  such  hearing, 
the  jury  find  any  of  the  parties  enti- 
tled to  damages,  they  shall  first  find 
and  set  forth  in  their  verdict  the  total 
amount  of  damages  sustained  by  the 
owners  of  such  property,  estimating 
the  same  as  an  entire  estate  and  as 
if  it  were  the  sole  property  of  one 
owner  in  fee  simple;  and  they  shall 
then  apportion  such  damages  among 
the  several  parties  whom  they  find  to 
be  entitled  thereto,  in  proportion  to 
their  several  interests  and  to  the 
damages  sustained  by  them,  respec- 
tively, and  set  forth  such  apportion- 
ment in  their  verdict ;  and  if  they  find 
that  any  party  has  not  sustained  dam- 
age, they  shall  set  forth  in  their  ver- 
dict that  they  award  him  no  dam- 
ages." In  denying  the  contention  of 
the  petitioners,  the  court  said :  'It  is 
to  be  noted  that  the  section  quoted 
above  and  the  other  provisions  of  the 
chapter  are  intended  merely  to  pro- 
vide compensation  for  that  which  is 
taken,  and  for  any  injury  to  property 
that  is  not  taken.  The  law  does  not 
give  to  anyone  more  than  the  damages 
that  he  sustains.  It  is  a  familiar  rule 
that  the  damages  are  to  be  assessed 
in  reference  to  conditions  existing  at 
the  time  of  the  taking.  .  .  .  Under 
§  22,  above  quoted,  the  jury  are  to 
find,  not  the  value  of  the  land,  esti- 
mating it  as  an  entire  estate  and  as 
if  it  were  the  sole  property  of  one 
owner  in  fee  simple;  but  they  are  to 
find  the  total  amount  of  damages  sus- 
tained by  the  owners.  The  value  of 
the  land  is  of  no  consequence,  except 
as  an  aid  in  determining  the  value  bf 
the  easement  taken  for  the  public,  or 
the  diminution  in  the  value  of  the 
land  by  reason  of  the  taking  of  the 
easement.  If,  before  the  taking,  the 
lai^d  is  subject  to  an  easement  nearly 
or  quite  as  permanent  in  its  nature 
as  the  easement  taken  for  the  public, 
and  substantially  the  same  in  its  ef- 
fect upon  the   land   in  reference  to 
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other  uses  of  it,  very  little,  if  any, 
value  is  taken  from  it  by  the  taking 
of  the  public  easement." 

In  Richmond  v.  Thompson  (1914) 
116  Yaw  178,  81  S.  E.  105,  it  appeared 
that  in  a  conveyance  certain  lots  were 
described  as  bounded  on  an  alley, 
which  was  indicated  on  a  plat  made 
for  the  purpose  of  selling  them.  In 
a  proceeding  to  condenm  the  fee  in 
the  alley,  an  instruction  was  given 
that  the  damages  to  be  awarded  to 
the  owner  of  the  fee  were  the  fair 
market  value  of  the  land  embraced 
in  the  alley,  subject  to  the  implied 
easements  for  the  benefit  of  the  lots 
conveyed.  Objection  was  taken  to 
the  instruction,  on  the  ground  that  it 
should  have  been  stated  therein  that 
the  damages  of  the  owner  of  the  fee 
were  nominal.  In  denying  that  the 
objection  was  valid,  the  court  said: 
"Whether  or  not,  if  the  city  had 
sought  to  condemn  an  easement  in 
the  13-foot  alley — ^the  right  to  change 
the  private  way  over  it  into  a  public 
way — the  Thompson  heirs  would  have 
been  entitled  to  compensation  or  more 
than  nominal  damages  need  not  be 
considered,  as  that  is  not  the  case. 
The  object  of  the  city  being,  as  we 
have  seen,  to  condemn  the  entire  in- 
terest (the  fecHsimple  estate)  of  the 
Thompson  heirs  in  the  land  embraced 
in  that  alley,  the  question  we  have  to 
decide  is  the  measure  of  their  com- 
pensation for  the  land  taken.  If  there 
had  been  no  right  of  way  over,  it 
is  clear  that  they  would  have  been 
entitled  to  the  fair  market  value  of 
the  land  embraced  in  the  alley.  As 
they  owned  the  land  subject  to  that 
right  of  way,  it  is  difficult  to  see  why 
they  are  not  entitled  to  its  fair  mar- 
ket value  subject  to  that  easement  or 
encumbrance.  With  us  the  location 
of  an  additional  servitude  upon  a 
highway  cannot  be  imposed  without 
compensation  to  the  owner,  where  the 
fee  is  in  him." 

In  Whitaker  v.  Phoenixville  (1891) 
141  Pa.  327,  21  Atl.  604,  it  was  held 
that  where  a  city  had  made  a  map 
showing  a  street  across  the  plaintiff's 
land,  and  the  plaintiff  thereafter  sold 
his  land  on  both  sides  of  the  street, 
describing  it  with   reference   to  the 


said  street,  but  retained  title  to  the 
land  in  the  street,  he  was  entitled,  on 
the  opening  of  the  street,  to  receive 
as  damages  the  value  of  the  land,  sub- 
ject to  the  right  of  his  grantee  to  a 
frontage  on  the  street. 

In  Gamble  v.  Philadelphia  (1894) 
162  Pa.  413,  29  Atl.  739,  it  appeared 
that  after  a  plat  had  been  filed  by  a 
city,  showing  a  street  across  the  land 
of  the  plaintiff,  he  made  a  conveyance 
of  all  of  his  land  except  the  bed  of 
the  street,  the  conveyance  describing 
the  lots  conveyed  as  bounded  on  the 
side  of  the  street.  When  the  street 
was  subsequently  opened  the  trial 
court  submitted  to  the  jury  the  ques- 
tion of  the  plaintiff's  damages,  on  the 
theory  that  he  was  entitled  to  the 
value  of  the  land  subject  to  the  base- 
ments of  his  grantees  impliedly  cre- 
ated by  the  conveyances  to  them.  The 
jury  found  that,  under  the  circum- 
stances, the  land  was  worth  nothing, 
and  the  supreme  court  affirmed  a 
judgment  on  the  finding. 

Ill,  Rule  in  New  Tork. 

Owner  of  fee  in  street  and  abvttlBg 
property. 

An  owner  of  the  fee  in  a  strip 
of  land  burdened  with  an  easement 
in  the  nature  of  a  public  or  pri- 
vate street  is  entitled,  under  the  later 
New  York  decisions,  to  substantial 
damages  for  the  taking  of  the  fee  on 
its  condemnation  for  a  public  street, 
if  he  is  the  owner  of  property  abut- 
ting thereon.  The  amount  of  his 
damages  is  the  value  of  the  land 
when  burdened  with  the  easement 
Buffalo  V.  Pratt  (1892)  131  N.  Y.  293, 
15  L.R.A.  413,  30  N.  E.  233,  affirming 
(1891)  15  N.  Y.  Supp.  775;  Re  Sedg- 
wick Ave.  (1915)  213  N.  Y.  438,  108 
N.  E.  88,  modifying  (1914)  162  App. 
Div.  236,  147  N.  Y.  Supp.  661;  Be 
One  Hundred  &  Seventy-third  Street 
(1894)  78  Hun,  487,  29  N.  Y.  Supp. 
205;  Re  One  Hundred  &  Sixteenth 
Street  (1896)  1  App.  Div.  436,  37  N. 
Y.  Supp.  508;  Re  Board  of  Street 
Opening  (1900)  54  App.  Div.  479,  67 
N.  Y.  Supp.  57;  Re  Trinity  Ave. 
(1903)  81  App.  Div.  215,  80  N.  Y. 
Supp.  732,  reversing  (1901)  36  Misc. 
56,  71  N.  Y.  Supp.  24;  Re  Roosevelt 
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Ave.  (1919)  186  App.  Div.  457,  174 
N.  Y.  Supp.  600;  Re  Ninety-fourth 
Street  (1897)  "22  Misc.  32,  49  N.  Y. 
Supp.  600;  Re  Edgecomb  Road  (1901) 
36  Misc.  119,  72  N.  Y.  Supp.  1073;  Re 
Sixteenth  Street  (1912)  142  N.  Y. 
Supp.  376.  Compare  Re  Johnson  Ave. 
(1909)  135  App.  Div.  630,  120  N.  Y. 
Supp.  798,  affirmed  in  (1910)  198  N. 
Y.  505,  92  N.  E.  1087;  Re  Prospect 
Street  (1912)  77  Misc.  254,  135  N.  Y. 
Supp.  1034;  Re  Titus  Street  (1912) 
152  App.  Div.  752,  187  N.  Y.  Supp. 
817;  Re  Seventy-ninth  Street  (1918) 
173  N.  Y.  Supp.  381. 

In  Buffalo  v.  Pratt,  supra,  it  ap- 
peared that  a  city  sought  to  acquire 
the  fee  in  public  streets  which  had 
been  used  by  the  general  public  for 
a  number  of  years.  It  was  held  that, 
in  the  absence  of  any  evidence  of  a 
dedication  by  the  owners  of  the  fee, 
or  of  any  other  means  by  which  the 
land  was  appropriated  to  street  uses, 
the  owners  of  the  fee,  who  were  also 
owners  of  abutting  property,  were  en- 
titled to  substantial  damages  on  the 
taking  of  the  fee  in  the  street  by  the 
city.  The  decision  was  based  on  the 
ground  that  the  owners  of  the  fee  in 
the  street  and  abutting  property  had 
substantial  rights  in  the  street,  the 
court  saying:  'It  is  unquestionable, 
however,  that  the  ownership  of  the 
fee  of  the  land  in  a  street  has  a  sub- 
stantial value  to  the  abutting  prop- 
erty holder,  in  the  degree  of  control 
it  gives  to  him  over  the  uses  to  which 
the  street  may  be  put.  It  vests  him 
with  the  right  to  defend  against  and 
to  enjoin  a  use  of,  or  an  encroach- 
ment upon,  the  street,  under  legisla- 
tive or  municipal  authority,  for  pur- 
poses inconsistent  with  those  uses  to 
which  streets  should  be,  or  have  been 
ordinarily,  subjected,  unless  just 
compensation  is  provided  to  be  made. 
His  ownership  of  the  land  in  the 
street  was  subject  only  to  the  public 
easement  therein  as  a  highway.  In 
the  absence  of  such  a  provision  for 
compensation,  the  taking  of  the  street 
for  some  new,  or  additional  and  in- 
consistent, use,  would  be  illegal.  But, 
if  the  abutting  property  owner  does 
not  own  the  fee  in  the  land  of  his 
street,  he  has  no  such  right  to  com- 


pensation, and  is  remediless  against  a 
taking  of  the  street  under  legislative 
or  municipal  sanction  for  other  uses; 
except  such  other  uses  be  unreason- 
able, and  in  their  nature  so  improper 
as  to  obstruct  a  free  passage  upon  the 
street,  or  to  amount  to  a  nuisance,. 
or  to  deprive  him  of  the  enjoyment  of 
easements  of  light,  air,  and  access.   As 
to  any  such  improper  or  unreasonable 
use  of  a  street,  the  abutting  property 
owner   would   undoubtedly   have  the 
right  to  come  into  a  court  of  equity 
and  to  claim  its  intervention  to  protect 
his  general  rights.     In  this  case  no 
reason  appears,  or  suggests  itself,  to 
show  that  the  public  good  and  advan- 
tage will   be  better  prompted  by   a 
change  of  title  from  the  present  own- 
er to  the  municipal  government.    For 
all  governmental  purposes  the  exist- 
ing easement  and  public  right  of  pas- 
sage in  the  street  are  sufficient,  and 
will  be  in  the  future;  unless  there 
shall  be  some  purpose  to  impose  an 
additional  burden  upon  the  street;  in 
which  case  the  substantial  nature  of 
the  respondents'  interest  in  opposing 
the  award  of  merely  nominal  damages 
becomes  very  clear  indeed.     The  fee 
of  the  land  has  a  value  to  him;   it 
seems   valuable  to  the  municipality. 
He  has  possible  interests  at  stake  to 
protect;   the  municipality  may  have 
other  interests  to  advance.    It  is  au- 
thorized by  law  to  take  from  him  his 
title,  and  he  cannot  defeat  the  pro- 
ceedings; but  the  law  requires  just 
compensation    to    be    made    to    him. 
What  is  there  in  the  law,  or  in  rea- 
son, which  disentitles  him  to  the  re- 
ceipt of  substantial  damages?    I  see 
nothing,  and  I  am  averse  to  holding 
that  the  exclusive  rights  in  the  land 
occupied  by  the  street,  which  he  pos- 
sesses subject  only  to  the  public  ease- 
ment, can  be  taken  from  him  by  gov- 
ernmental    authority,     without    just 
compensation,  to  be  measured  by  the 
value   of  these   rights   to  him."     In 
that  case  the  court  distinguished  the 
cases  in  which  the  owner  of  the  fee 
had  made  conveyances  describing  the 
land  conveyed  as  bounded  by  a  street 
as  shown  on  a  city  map,  though  not 
opened.    In  the  latter  cases  the  court 
held  that  there  was  an  implied  agree- 
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ment  on  the  part  of  the  owner  to  give 
the  land  designated  as  a  street  when- 
ever the  city  instituted  proceedings 
to  open  the  street.  See  to  the  same 
effect,  Re  Sixteenth  Street  (1912)  142 
N.  Y.  Supp.  376. 

In  the  case  of  Re  One  Hundred  & 
Seventy-third  Street  (1894)  78  Hun, 
487,  29  N.  Y.  Supp.  205,  it  was  held 
that  when  a  city  condemned  the  fee 
in  a  city  street  its  owners  who  were 
also  owners  of  abutting  property  were 
entitled  to  substantial  compensation, 
though  the  deeds  under  which  they 
claimed  title  described  the  conveyed 
land  with  reference  to  the  street  as 
it  appeared  on  a  private  map  pre- 
viously filed  in  the  office  of  the  city 
register.  It  appeared  that  the  streets 
and  avenues  indicated  on  the  private 
map  corresponded  with  those  shown 
on  a  city  map.  The  court  distin- 
guished the  case  of  Re  Adams  (1894) 
141  N.  Y.  297,  36  N.  E.  318,  on  the 
ground  that  in  that  case  the  owner  of 
the  fee  in  the  street  did  not  own  the 
abutting  land.  Olean  v.  Steyner 
(1892)  135  N.  Y.  341,  17  L.R.A.  640, 
32  N.  E.  9,  was  distinguished  on  the 
ground  that  the  village  of  Olean  did 
not  condemn  the  fee  in  the  street,  but 
merely  an  easement  right  which  dis- 
placed a  private  easement  theretofore 
existing.  The  decision  was  based 
chiefly  on  the  authority  of  Buffalo  v. 
Pratt  (1892)  131  N.  Y.'  293,  15  L.R.A. 
413,  30  N.  E.  233.  For  a  discussion 
of  the  decisions  in  "the  distinguished 
cases,  see  infra.  Owner  of  fee  in 
street  only,"  and  "Easement  in  street 
taken." 

In  the  case  of  Re  One  Hundred  & 
Sixteenth  Street  (1896)  1  App.  Div. 
436,  37  N.  Y.  Supp.  508,  it  appeared 
that  an  owner  of  the  fee  in  land  indi- 
cated  as  a  street  on  a  city  map,  but 
not  opened  or  used  by  the  public, 
made  a  conveyance  of  a  small  strip 
of  land  lying  along  the  street  and 
described  in  the  deed  of  conveyance 
by  reference  thereto.  The  land  con- 
veyed was  much  smaller  in  size  than 
the  remaining  land  of  the  grantor 
opposite  it.  In  holding  that  the  grant- 
or, on  the  condemnation  of  the  fee  in 
the  street  by  the  city,  was  entitled  to 
substantial  damages,  the  court  said: 


"We  may  say  that  a  grant  of  land 
bounded  upon  a  street  of  which  the 
fee  is  in  the  grantor,  whether  by  the 
terms  of  the  grant  the  fee  of  the 
street  would  be  included  or  not,  does 
not  of  itself  amount  to  a  public  dedi- 
cation of  the  street;  that  the  owner 
of  property  abutting  on  a  street,  who 
owns  the  fee  of  the  street  subject  to 
an  easement  granted  to  private  indi- 
viduals, is  entitled  to  substantial 
damages  when  the  fee  is  taken  by  a 
municipality  for  a  public  street;  that 
where  there  exists  a  private  easement 
to  use  the  street,  the  owner  of  the  fee 
of  the  street  subject  to  such  easement 
is  entitled  to  nominal  damages  only, 
where  the  fee  is  not  taken,  but  only 
an  easement  for  the  public,  as  no 
greater  right  was  taken  by  the  public 
than  he  had  before  granted  to  his 
grantees;  and  where  the  owner  of 
property  on  both  sides  of  a  street  or 
highway  has  conveyed  all  of  his  prop- 
erty bounded  on  the  street  to  gran- 
tees, who  have  thereby  acquired  an 
easement  in  the  street  for  use  as  a 
street,  he  is  entitled  to  the  value  of 
the  property  taken,  subject  to  the  pri- 
vate easement  which  already  encum- 
bers the  property,  which  value  is 
merely  nominal."  The  decision  in 
that  case,  however,  was  based  in  part 
on  the  ground  that,  under  the  circum- 
stances attending  the  conveyance, 
and  the  situation  and  relative  sizes 
of  the  land  conveyed  and  that  re- 
tained, there  was  no  dedication  of  the 
land  for  use  as  a  street,  and  no  im- 
plied grant  of  an  easement. 

In  the  case  of  Re  Ninety-fourth 
Street  (1897)  22  Misc.  32,  49  N,  Y. 
Supp.  600,  it  was  held  that  where  one 
who  owns  land  on  both  sides  of  a 
strip  of  land  indicated  on  a  city  map 
as  a  street  makes  a  conveyance  of  the 
land  on  one  side  as  bounded  by  the 
street,  a  private  easement  in  the 
street  is  created,  and  when  the  fee  is 
taken  by  the  city,  the  grantor  or  his 
successor  in  interest  is  entitled  to 
substantial  damages;  but  that  the 
amount  of  such  damages  is  the  value 
of  the  land  burdened  with  the  ease- 
ment. See  to  the  same  effect,  Re 
Trinity  Ave.  (1903)  81  App.  Div.  215, 
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SO  N.  Y.  Supp.  732,  reversingr  (1901) 
35  Misc.  56,  71  N.  Y.  Supp.  24. 

In  the  case  of  Re  Edgecomb  Road 
(1901)  86  Misc.  119,  72  N.  Y.  Supp. 
1073,  it  was  held  that  where  land 
burdened  with  private  easements  was 
taken  for  a  street  an  owner  of  the  fee 
in  the  street,  who  was  also  an  owner 
of  abutting  property,  though  entitled 
to  more  than  nominal  damages,  was 
not  entitled  to  the  value  of  the  land 
without  the  encumbrance. 

Where  a  strip  of  land  was  burdened 
with  private  easements  through  a  sale 
of  lots  with  reference  to  the  widening 
of  a  street  as  indicated  on  a  map  pre- 
pared by  the  vendor,  it  was  held  that, 
on  the  taking  of  the  land  for  widening 
the  street,  the  vendor's  interest  in  the 
fee  was  to  be  calculated  at  its  value 
subject  to  the  easements,  but  that  his 
interest  in  the  fee  entitled  him  to 
more  than  nominal  damages  if  he  was 
also  an  owner  of  property  abutting  on 
the  street.  Re  Sedgwick  Ave.  (1915) 
213  N.  Y.  438,  108  N.  E.  88,  modifying 
(1914)  162  App.  Div.  236,  147  N.  Y. 
Supp.  661,  wherein  the  court  said: 
"It  does  not  follow,  however,  that  the 
private  easements  to  which  these  lots 
were  thus  subjected  necessarily  de- 
prived all  of  them  of  any  substantial 
value.  In  those  cases  where  the 
grantor  retains  the  ownership  of  the 
abutting  property,  the  strip  taken  for 
widening  the  street  has  more  than  a 
merely  nominal  value  to  such  grantor. 
Buffalo  V.  Pratt  (1892)  131  N.  Y.  293, 
15  L.R.A.  413,  30  N.  E.  233.  This  is 
true  as  to  a  considerable  number  of 
the  parcels  affected  by  the  present 
appeal.  The  appellant,  as  was  proved 
by  the  city  upon  the  hearing  before 
the  commissioners,  took  the  title  only 
as  mortgagee,  and,  therefore,  the 
damages  should  be  estimated  precise- 
ly as  though  the  abutting  property 
was  still  owned  by  the  Kingsbridge 
Real  Estate  Company,  for  which  the 
appellant  will  receive  the  awards  in 
trust,  to  account  for  them  when  the 
conditions  of  the  mortgage  are  satis- 
fied." See  to  the  same  effect,  Re 
Roosevelt  Ave.  (1919)  186  App.  Div. 
457,  174  N.  Y.  Supp.  600. 

In  Re  Board  of  Street  Opening 
<1900)    54   App.   Div.   479,   67   N.   Y. 


Supp.  57,  it  appeared  that  the  Morris 
Real  Estate  Association  advertised 
several  lots  for  sale  and  prepared  a 
map  of  the  lots  for  the  information  of 
bidders,  showing  the  lots  abutting  on 
Fox  street.  All  of  the  lots,  except  one, 
were  sold  and  conveyed,  the  deeds 
describing  the  lots  as  bounded  on  one 
side  by  the  line  of  the  street.  One 
lot  was  retained  by  the  association, 
and  title  to  it  was  in  the  association 
at  the  time  the  land  in  Fox  street  was 
condemned  by  the  city.  An  award 
was  made  to  the  association  of  sub- 
stantial damages,  though  the  amount 
of  the  damages  was  reduced  from  that 
of  a  prior  award  because  of  implied 
easements  in  favor  of  the  grantees  of 
the  association.  The  second  award 
was  confirmed  by  a  court  order,  and 
the  order  affirmed  by  the  appellate 
division  over  the  objection  of  the  as- 
sociation that  the  amount  of  damages 
should  not  have  been  reduced  on  ac- 
count of  the  implied  easements. 

However,  in  the  case  of  Re  Titus 
Street  (1912)  152  App.  Div.  752,  137 
N.  Y.  Supp.  817,  it  was  held  that  an 
owner  of  the  fee  in  a  street  who  had 
dedicated  it  to  the  public  by  filing  a 
map  in  the  county  clerk's  office,  show- 
ing the  location  of  the  street,  was  not 
entitled,  on  the  opening  of  the  street, 
to  substantial  damages  because  he 
was  also  the  owner  of  another  distinct 
parcel  of  land  abutting  on  the  street. 

In  the  case  of  Re  Johnson  Ave. 
(1909)  135  App.  Div.  630,  120  N.  Y. 
Supp.  798,  affirmed  in  (1910)  198  N. 
Y.  505,  92  N.  E.  1087,  it  appeared  that, 
while  a  proceeding  was  pending  for 
the  acquirement  by  a  city  of  the  title 
to  land  lying  within  a  street  as  it  had 
been  formerly  laid  out  on  a  city  map, 
a  partition  map  was  made  and  filed  in 
a  partition  proceeding  between  the 
owners  in  common  of  certain  land  on 
which  the  street  was  located.  The 
owners  in  common,  by  a  partition 
deed,  made  an  actual  partition  of  a 
part  of  the  land,  and  the  remainder, 
except  that  lying  in  the  street,  was 
sold  and  conveyed  by  a  referee.  It 
was  held  that  the  filing  of  the  par- 
tition map  operated  as  a  grant  of 
easements  in  the  street  for  the  benefit 
of  abutting  property  appearing  on  the 
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map,  and  that  the  owners  in  common 
of  the  land  in  the  street  were  entitled 
to  nominal  damages  only,  for  the  tak- 
ing of  the  fee  in  the  street  by  the  city. 
See  to  the  same  effect,  Re  Seventy- 
ninth  Street  (1918)  173  N.  Y.  Supp. 
381. 

Moreover,  in  a  proceeding  to  con- 
demn land  for  a  street,  private  maps 
filed  in  the  county  clerk's  office,  show- 
ing the  street  as  it  was  subsequently 
laid  out  in  the  condemnation  proceed- 
ing, have  been  held  to  furnish  suffi- 
cient proof  of  a  dedication  of  the  land 
in  the  street  to  the  public,  and  to  bar 
a  claim  for  damages  by  abutting 
owners  for  parts  of  buildings  extend- 
ing over  the  street  line,  whether  the 
owners  of  the  buildings  held  title  to 
the  middle  of  the  street  or  not.  Re 
Prospect  Street  (1912)  77  Misc.  254, 
135  N.  Y.  Supp.  1034. 

Owner  of  fee  in  street  only. 

If  the  owner  of  the  fee  in  a  strip 
of  land  burdened  with  an  easement 
in  the  nature  of  a  public  or  private 
street  does  not  own  property  abutting 
thereon,  he  is  entitled,  under  the  New 
York  decisions,  to  nominal  damages 
only,  when  either  the  fee  or  an  ease- 
ment in  the  land  is  condemned  for 
a  public  street.  Re  Decatur  Street 
(1909)  196  N.  Y.  286,  37  L.R.A. 
(N.S.)  281,  89  N.  E.  829,  reversing 
(1909)  133  App.  Div.  321,  117  N.  Y. 
Supp.  855,  reargument  denied  in 
(1909)  196  N.  Y.  578,  90  N.  E.  1158; 
Re  Schneider  (1910)  199  N.  Y.  581, 
92  N.  E.  791,  reversing  (1910)  136 
App.  Div.  444,  121  N.  Y.  Supp.  9; 
Re  Grand  Boulevard  (1914)  212  N.  Y. 
538,  106  N.  E.  631,  affirming  (1914) 
160  App.  Div.  80,  145  N.  Y.  Supp.  254; 
Re  Carroll  Street  (1910)  137  App.  Div. 
39, 121  N.  Y.  Supp.  435;  Re  Edgewater 
Road  (1910)  138  App.  Div.  203,  122 
N.  Y.  Supp.  931,  affirmed  in  (1910) 
199  N.  Y.  560,  93  N.  E.  1120 ;  Re  Ham- 
burger (1914)  165  App.  Div.  526,  150 
N.  Y.  Supp.  771,  affirmed  in  (1915) 
216  N,  Y.  643, 110  N.  E.  1042.  See  also 
Re  Adams  (1894)  141  N.  Y.  297,  36  N. 
E.  318;  Re  West  One  Hundred  & 
Seventy-seventh  Street  (1909)  135 
App.  Div.  520,  120  N.  Y.  Supp.  354, 
later  appeal  following  prevailing  opin- 
ion on  former  appeal  (1911)  145  App. 


Div.  918,  130  N.  Y.  Supp.  1134,  which 
is  affirmed  in  (1911)  208  N.  Y.  670, 
96  N.  E.  1134. 

Where  lots  are  sold  on  a  street 
which  is  used  by  the  general  public, 
though  never  dedicated  or  condemned 
as  a  public  street,  the  grantees  acquire 
easements  in  the  street,  and,  on  the 
subsequent  condemnation  of  the  fee 
In  the  street  by  the  city,  the  grartor 
or  his  successor  in  interest,  who  holds 
a  naked  fee  in  the  street  and  is  not 
an  own6r  of  abutting  property,  is  en- 
titled to  nominal  damages  only.  Re 
Carroll  Street  (1910)  137  App.  Div. 
39,  121  N.  Y.  Supp.  435. 

A  contract  for  the  sale  of  lots  an 
a  street  as  shown  on  a  map  prepared 
by  the  vendor  creates  private  ease- 
ments appurtenant  to  the  lots,  and,  on 
the  condemnation  of  the  fee  in  the 
street,  the  owner  of  the  naked  fee  is 
entitled  to  nominal  damages  only.  The 
fact  that  the  city  acquires  the  fee 
before  the  lots  are  conveyed  to  the 
purchasers  is  inmiaterial.  Re  Edge- 
water  Road  (1910)  138  App.  Div.  203, 
122  N.  Y.  Supp.  931,  affirmed  in  (1910) 
199  N.  Y.  560,  93  N.  E.  1120. 

In  the  case  of  Re  Decatur  Street 
(1909)  196  N.  Y.  286,  37  L.R.A.(N.S.) 
281,  89  N.  E.  829,  reversing  (1909) 
133  App.  Div.  321,  117  N.  Y.  Supp.  855, 
reargument  denied  in  (1909)  196  N. 
Y.  578,  90  N.  E.  1158,  it  appeared  that 
a  certain  street  not  then  opened  ap- 
peared on  a  city  map,  and  also  on  a 
map  made  by  the  owner  of  land  on 
which  it  was  located.  The  latter  con- 
veyed all  of  his  land  abutting  on  the 
street.  The  court  stated,  in  holding 
that  his  successor  in  title  was  entitled 
to  nominal  damages  only  when  the 
street  was  opened:  "Two  cases  are 
cited  to  show  that  substantial  dam- 
ages were  properly  awarded.  Re 
Eleventh  Ave.  (1880)  81  N.  Y.  436; 
Buffalo  V.  Pratt  (1892)  131  N.  Y.  293, 
15  L.R.A.  413,  80  N.  E.  233.  In 
both  of  these  cases  this  court  was 
hampered  by  a  decision  below,  not 
appealed  from,  and  therefore  binding 
upon  it,  that  an  award  of  nominal 
damages  only  was  improper.  It  also 
appeared  in  the '  later  case  that  the 
owner  of  the  fee  of  the  street  owned 
adjoining  property,  which  is  not  the 
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fact  here,  and  it  was  held  that  such 
ownership  gave  him  the  right  to  de- 
fend against,  and  to  enjoin,  a  use  of 
or  an  encroachment  upon  the  street, 
under  legislative  or  municipal  au- 
thority, for  purposes  inconsistent  with 
those  uses  to  which  streets  should 
be  or  have  been  ordinarily  subjected/ 
Accordingly,  it  was  held  that  the 
owners  'of  the  fee  of  the  land  in  the 
street  in  front  of  their  premises'  were 
entitled  to  'such  substantial  damages 
as  would  be  ascertained  by  measuring 
the  effect  upon  the  value  of  their  prop- 
erty of  such  a  deprivation.' "  See  to 
the  same  effect,  Re  Schneider  (1910) 
199  N.  y.  581,  92  N.  E.  791,  reversing 
(1910)  136  App.  Div.  444,  121  N.  Y. 
Supp.  9. 

In  the  case  of  Re  Adams  (1894)  141 
N.  Y.  297,  36  N.  E.  318,  it  appeared 
that  land  was  conveyed  described  with 
reference  to  a  street  which  appeared 
on  a  city  map  though  it  had  not  been 
opened.  The  court  held  that  the 
grantees  acquired  an  implied  ease- 
ment in  the  bed  of  the  street  to  which 
the  grantor  retained  title,  and  that 
neither  the  grantor  nor  his  successor 
in  interest  was  entitled  to  more  than 
nominal  damages  on  the  condemna^ 
tion  of  the  land  for  a  public  street. 
The  case  has  been  considered  as  one 
involving  the  rights  of  an  owner  of 
the  fee  in  the  street  who  owned  no 
abutting  property.  See  Re  One  Hun- 
dred &  Sixteenth  Street  (1896)  1  App. 
Div.  436,  87  N.  Y.  Supp.  508;  Re 
One  Hundred  &  Seventy-third  Street 
(1894)  78  Hun,  487,  29  N.  Y.  Supp.  205. 
On  that  point,  however,  the  report 
of  the  case  is  obscure. 

In  the  case  of  Re  Hamburger  (1914) 
165  App.  Div.  526,  150  N.  Y.  Supp. 
771,  affirmed  in  (1915)  216  N.  Y.  643, 
110  N.  E.  1042,  the  court  said:     "It 
appears  that  on  October  8,  1872,  there 
was  filed  in  the  office  of  the  register 
of  Westchester  county  a  map  of  prop- 
erty at  Inwood,  belonging  to  Andrew 
J.  Dam.    The  property  was  shown  as 
cut  up  into  streets  and  avenues,  with 
lots  facing  thereon.    On  said  map  was 
shown  Marcy  place,   intersected   by 
certain  streets,  among  which  was  one 
called  Mott  street.    The  plot  of  land 
for  which  the  above-mentioned  award 


was  made  lies  wholly  within  the  lines 
of  Mott  street  as  shown  on  the  said 
map.  Andrew  J.  Dam  afterwards  con- 
veyed lots  on  either  side  of  said  Mott 
street  to  the  predecessors  in  title  of 
the  petitioners  in  this  proceeding,  but 
by  descriptions  which,  while  the  ex- 
istence of  Mott  street  was  recognized, 
excluded  from  the  conveyance  any  fee 
interest  in  the  land  shown  as  Mott 
street.  The  result  of  the  conveyance 
was  that  Dam's  grantees  acquired  a 
private  easement  for  street  purposes 
over  said  Mott  street,  while  Dam  re- 
tained the  fee  of  said  street  subject 
to  said  easements.  It  was  therefore 
clearly  improper  to  award  substantial 
damages  for  this  encumbered  fee." 

In  the  case  of  Re  West  One  Hundred 
&  Seventy-seventh  Street  (1909)  135 
App.  Div.  520,  120  N.  Y.  Supp.  354, 
subsequent  appeal  without  opinion 
(1911)  145  App.  Div.  918,  130  N.  Y. 
Supp.  1184,  which  is  affirmed  in  (1911) 
203  N.  Y.  570,  96  N.  E.  1134,  it  ap- 
peared that  a  grantor  had  made  con- 
veyances of  land  described  with  ref- 
erence to  certain  streets  which  at  that 
time  appeared  on  a  city  map.  The 
conveyances  did  not  include  the  bed 
of  the  streets,  and  it  was  stipulated 
in  the  deeds  that  no  right  or  title  of 
the  grantor  in  the  streets  was  con- 
veyed or  affected,  and  that  any  award 
which  might  be  made  for  the  streets 
was  reserved  to  the  grantor.  The  con- 
veyances were  made  pursuant  to  con- 
tracts requiring  the  grantees  to  erect 
buildings  on  one  of  the  streets.  On 
the  opening  of  the  streets  by  the  city 
it  was  held  that  the  grantor,  who  re- 
tained title  to  the  bed  of  the  street, 
was  entitled  to  nominal  damages  only, 
since  the  land  was  already  burdened 
with  implied  easements  in  favor  of  the 
grantees.  The  decision  was  based  on 
the  ground  that  the  question  of  im- 
plied easements  depends  on  the  facts 
and  circumstances  of  the  particular 
case,  and  that  the  conveyances  re- 
ferring to  the  streets  in  connection 
with  the  agreements  of  the  grantees 
to  construct  buildings  on  the  streets 
showed  an  implied  agreement  that  the 
grantees  were  to  have  the  benefit  of 
the  streets,  though  they  were  not  at 
the  time  opened  or  in  use. 
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In  the  case  of  Re  Grand  Boulevard 
(1914)  212  N.  Y.  538,  106  N.  E.  631, 
affirming  (1914)  160  App,  Div.  80,  145 
N.  Y.  Supp.  254,  the  city  of  New  York 
sought  to  acquire  the  fee  of  lands 
within  two  streets.  The  streets  were 
laid  out  on  a  private  map  in  1853,  and, 
through  dedication  and  acceptance  by 
the  public  authorities,  became  in  1879 
public  highways.  They  were,  how- 
ever, omitted  from  the  final  map  filed 
in  1895  by  the  commissioners  for  street 
improvements.  In  the  opinion  of  the 
appellate  division  it  appeared  that 
conveyances  were  made  by  former 
owners  of  the  land  abutting  on  the 
street,  the  deeds  describing  the  land 
with  reference  to  the  streets.  One  of 
the  grantees,  Lowenstein,  who  re- 
ceived title  to  the  bed  of  the  street, 
made  conveyances  of  all  the  land  ex- 
cept that  which  lay  within  the  lines 
of  the  street.  The  appellate  division 
held  that  Lowenstein  as  owner  of  the 
barren  fee  in  the  street  was  entitled, 
on  its  opening,  to  nominal  damages 
only,  and  the  judgment  of  that  court 
was  affirmed  by  the  court  of  appeals. 
The  opinion  of  the  latter  court,  how- 
ever, was  confined  to  the  effect  of  the 
omission  of  the  streets  from  the  pub- 
lic map.  By  a  statute  of  1895  it  was 
provided  that  such  an  omission  of  a 
street  from  a  public  map  had  the  ef- 
fect of  extinguishing  public  and 
private  easements  in  the  street,  and 
that  no  claim  of  damages  therefor 
could  be  made  after  the  expiration  of 
six  years.  The  court  of  appeals  held 
that,  since  no  provision  was  made  for 
notice  to  the  owners  of  the  easements, 
the  requirement  that  claims  for  dam** 
ages  should  be  made  within  six  years 
was  invalid,  and  expressed  a  doubt  as 
to  the  validity  of  the  remainder  of 
the  statute,  since  it  did  not  think  it 
probable  that  the  legislature  would 
have  been  willing  to  sanction  the  con- 
demnation of  easements  by  the  filing 
of  a  map  without  limiting  the  time  for 
claiming  damages.  Whether  the  whole 
statute  was  invalid  or  only  the  limi- 
tation clause,  the  court  held  that  the 
owner  of  the  fee  in  the  streets  was 
not  entitled  to  more  than  nominal 
damages.  The  grounds  on  which  this 
conclusion  was  based  were  stated  as 


follows:  "In  any  view,  one  or  ether 
of  two  conclusions  must  follow:  either 
the  bed  of  the  old  streets  is  still  sab« 
ject  to  the  easements  of  abutting 
owners,  or  else,  if  the  easements  have 
been  extinguished,  the  abutting  own- 
ers retain  their  claim  for  compensa- 
tion. Whichever  conclusion  is  to  be 
adopted,  the  commissioners  had  the 
right  to  find  that  the  value  of  the  fee 
was  nominal.  That  the  easements 
have  been  extinguished  adds  little,  if 
anything,  to  the  value  of  the  fee  if 
the  right  to  compensation  has  sur- 
vived; for,  under  §  6  of  the  act,  the 
cost  of  extinguishing  them  must,  to 
the  extent  of  the  resulting  benefit,  be 
assessed  against  the  land  within  the 
boundaries  of  the  streets.  Such  a  lia- 
bility would  detract  proportionately 
from  the  market  value  of  the  fee.  The 
evidence  would  sustain  a  finding  that 
an  assessment  adequate  to  compensate 
abutting  owners  for  the  loss  of  their 
private  easements  would,  if  imposed 
on  the  land  within  the  lines  of  the 
old  streets,  make  the  value  of  the  fee 
but  nominal.  If,  therefore,  it  be  as- 
sumed that  the  statute  was  intended 
to  extinguish  all  easements,  private 
as  well  as  public,  there  is  no  error  in 
the  awards." 

Easement  ia  street  taken* 

If  a  mere  easement  is  taken  for  a 
public  street  the  owner  of  the  fee  is 
entitled  in  New  York  to  nominal  dam- 
ages only,  where  the  land  has  pre- 
viously become  burdened  with  an 
easement  in  the  nature  of  a  public  or 
private  street.  In  such  a  case  it  is 
immaterial  whether  the  owner  of  the 
fee  in  the  land  taken  is  or  is  not  an 
owner  of  abutting  property.  Olean  v. 
Steyner  (1892)  135  N.  Y.  341, 17  L.R.A. 
640,  32  N.  E.  9,  affirming  (1891)  59 
Hun,  627,  37  N.  Y.  S.  R.  350,  14  N.  Y. 
Supp.  54;  People  ex  rel.  Washburn  v. 
Gloversville  (1908)  128  App.  Div.  44, 
112  N.  Y.  Supp.  387;  Stillman  v.  Olean 
(1918)  184  App.  Div.  323,  171  N.  Y. 
Supp.  445,  affirming  (1916)  161  N.  Y. 
Supp.  591,  reversed 'on  other  grounds 
in  (1920)  228  N.  Y.  322,  127  N.  E. 
267;  Re  Ethel  Street  (1893)  3  Misc. 
403,  24  N.  Y.  Supp.  689. 

In  Olean  v.  Steyner,  supra,  the  coiirk 
said:     "The  commissioners     •     .    • 


ANNO.— EMINENT  DOMAIN— FEE— STREET  EASEMENT.       1261 


could  only  award  to  the  owiiers  the 
value  of  the  public  easement  taken, 
deducting  therefrom  the  value  of  the 
private  easement,  which  already  en* 
cumbered  the  property.  ...  It  is 
quite  evident  that  that  public  right 
taken,  deducting  therefrom  the  value 
of  the  private  easement,  leaves  only 
a  nominal  injury,  because  the  added 
burden  is  itself  but'  technical  and 
nominal.  The  real  burden  is  in  no 
manner  increased  by  absorbing  the 
private  in  the  public  right,  or  sub- 
stituting the  latter  in  the  room  and 
stead  of  the  former,  since  as  burdens 
on  the  land  they  are  substantially 
identical.  In  the  case  of  city  streets, 
where  under  the  statute  the  fee  is 
taken,  we  have  recently  held  that  sub- 
stantial damages  should  be  awarded 
(Buffalo  V.  Pratt  (1892)  131  N.  Y.  297, 
15  L.R.A.  418,  30  N.  E.  233),  but  here 
the  fee  is  not  taken,  but  an  easement 
for  a  highway  only,  which  is  merely 
the  equivalent  of  the  private  easement 
displaced.  The  change  alters  the  con- 
trol, but  does  not  increase  the  burden. 
When  to  this  is  added  the  fact  that 
the  commissioners  were  required  to 
personally  examine  the  premises  and 
take  into  account  the  benefits  result- 
ing from  opening  the  street,  it  is  ap- 
parent that  we  cannot  say,  as  matter 
of  law,  that  there  were  substantial 
damages,  or  that  more  than  nominal 
damages  should  have  been  awarded." 
Likewise,  where  a  conveyance  was 
made  with  reference  to  a  map  filed  in 
the  county  clerk's  office  showing  the 
location  of  a  street  through  the  land, 
but  the  street  was  not  mentioned  in 
the*  deed  of  conveyance,  it  was  held 
that  grantees  under  subsequent  deeds 
of  land  in  fact  bounded  on  the  street 
acquired  casements  in  the  street,  and 
that,  when  an  easement  for  a  public 
thoroughfare  was  condemned  in  the 
strip  of  land  indicated  on  the  map  as 
a  street,  the  owner  of  the  fee  was 
entitled  to  nominal  damages  only. 
People  ex  rel.  Washburn  v.  Glovers- 
ville  (1908)  128  App.  Div.  44,  112  N. 
Y.  Supp.  387. 

Earlier  decisions. 

The  New  York  cases  prior  to  the 
decision  of  Buffalo  v.  Pratt  (1892) 
131  N.  Y.  293,  15  L.R.A.  413,  30  N.  E. 


233,  affirming  (1891)  15  N.  Y.  Supp. 
775,  support  the  majority  view,  that 
the  owner  of  the  fee  in  a  strip  of 
land  burdened  with  an  easement  in 
the  nature  of  a  public  or  private 
street  is  entitled  to  only  nominal  dam- 
ages when  the  strip  of  land  is  con- 
demned  for  a  public  street.  Re  Lewis 
Street  (1829)  2  Wend.  472;  Livingston 
V.  New  York  (1831)  8  Wend.  85,  22 
Am.  Dec.  622;  Re  Furman  Street 
(1836)  17  Wend.  649;  Re  Thirty- 
second  Street  (1838)  19  Wend.  128; 
Re  Twenty-ninth  Street  (1841)  1  Hill, 
189;  Re  Brooklyn  (1878)  73  N.  Y.  179; 
Re  North  Third  Ave.  (1888)  3  N.  Y. 
Supp.  641.  Compare  Re  Eleventh  Ave. 
(1880)  81  N.  Y.  436;  Peyster  v.  Mali 
(1883)  92  N.  Y.  262,  reversing  (1882) 
27  Hun,  439. 

In  the  case  of  Re  Lewis  Street, 
supra,  the  court  said :  "The  principal 
part,  if  not  the  whole,  of  the  island 
of  New  York,  is  laid  out  into  avenues 
and  streets,  and  so  designated  on  a 
map  of  the  city,  although  not  actually 
opened.  Purchases  are  made  of  lots 
for  the  purpose  of  erecting  buildings 
thereon,  and  not  for  agricultural  or 
horticultural  uses;  and  when  a  pur- 
chase is  made  of  a  lot  bounding  upon 
a  street  in  the  city  of  New  York  which 
is  not  yet  openod,  the  purchaser  is 
entitled  to  all  the  benefits  and  ad- 
vantages belonging  to  the  property 
of  which  he  has  become  the  owner;* 
one  of  the  most  essential  of  which  is, 
that  when  the  street  is  opened,  upon 
the  application  of  the  corporation  con- 
formably to  the  law  regulating  streets 
in  that  city,  he  will  have  a  lot  front- 
ing upon  a  street  upon  which  a  build- 
ing may  be  erected,  without  being 
subject  to  an  assessment  to  compen- 
sate the  owner  of  the  fee  to  the  full 
value  of  the  land  thus  appropriated, 
the  presumption  being  that  the  pur- 
chaser of  the  lot  paid  an  enhanced 
price  for  the  same  in  consideration 
of  the  lot  being  bounded  on  a  street. 
The  owner  is  entitled  to  an  allowance, 
because,  by  the  opening  of  the  street, 
the  fee  is  transferred  to  the  corpora- 
tion (2  Rev.  Laws,  414),  but  such  al- 
lowance for  the  fee  should  only  be 
nominal,  as  the  easement  or  right  of 
way  belongs  to  the  purchaser  of  the 
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lots.  The  purchasers  of  such  lots  are 
subject  to  the  charge  allowed  as  a 
compensation  to  the  owner  for  the 
fee  of  the  street,  as  standing  in  the 
place  of  the  corporation,  being  thus 
substituted  because  more  immediately 
benefited  by  the  transfer  than  the 
owners  of  property  in  more  distant 
parts  of  the  city.  The  court  are  there- 
fore of  opinion  that  when  a  building 
lot  is  sold,  bounded  on  a  street  in  the 
city  of  New  York,  designated  as  such 
upon  the  map  of  the  city,  or  on  a  map 
made  by  the  owner  of  lands  in  ref- 
erence to  which  sales  are  made,  al- 
though the  street  remains  at  the  time 
unopened  under  the  authority  of  the 
corporation,  a  covenant  may  well  be 
implied  that  the  purchaser  shall  have 
an  easement  or  right  of  way  in  the 
street  to  the  full  extent  of  its  dimen- 
sions, and  that,  when  the  same  is  sub- 
sequently opened,  on  the  application 
of  the  corporation,  the  purchaser  is 
not  liable  to  pay  the  owner  for  the 
value  of  the  land  thus  appropriated, 
but  only  for  the  fee  subject  to  the 
easement.'*  See  to  the  same  effect, 
Livingston  V.  New  York  (1831)  8 
Wend.  85, 22  Am.  Dec.  622 ;  Re  Twenty- 
ninth  Street  (1841)  1  Hill,  189;  Re 
North  Third  Ave.  (1888)  3  N.  Y.  Supp. 
641. 

In  the  case  of  Re  Furman  Street 
(1836)  17  Wend.  649,  the  court  said: 
'  "The  persons  interested  in  the  third 
and  sixth  appeals  object  that  they 
have  not  been  allowed  anything,  or 
only  a  nominal  sum,  for  the  parcels 
of  land  which  they  severally  own  at 
the  intersection  of  Middagh  and  Fur- 
man  streets.  A  similar  objection  is 
made  by  the  person  interested  in  the 
fourth  appeal,  in  relation  to  his  land 
at  the  intersection  of  Cranberry  and 
Furman  streets.  Jacob  M.  and  John 
M.  Hicks,  being  the  proprietors  of  a 
considerable  tract  of  land  in  the  town 
of  Brooklyn,  caused  the  same  to  be 
surveyed  and  laid  out  into  blocks  and 
village  lots  in  the  year  1806,  and  made 
a  map  of  the  land  on  which  they  laid 
down  Middagh,  Cranberry,  and  several 
other  streets,  and  this  map  they  filed 
in  the  clerk's  office  of  the  county  of 
Kings.  They  afterwards  sold  and  con- 
veyed village  lots,  and  made  partition 


between  themselves  in  reference  to 
this  survey  and  map  and  the  streets 
laid  down  upon  it.  These  streets  have 
since  been  adopted  by  the  corporatioxL 
Middagh  and  Cranberry  streets  have 
been  opened  on  the  hill,  but  not  down 
to  Furman  street.  There  can  be  no 
doubt  that  the  land  over  which  these 
streets  are  laid  has  been  dedicated 
to  the  public  •  by  the  original  pro- 
prietors; and  neither  they  nor  their 
grantees  can  claim  anything  but  a 
nominal  compensation  for  the  land 
when  actually  applied  to  the  public 
use.  They  have  had  their  compen- 
sation in  the  enhanced  value  of  the 
lots  which  have  been  sold,  and  those 
which  may  still  remain  in  their 
hands." 

A  person  named  as  a  grantee  in  a 
deed  describing  the  land  conveyed 
with  reference  to  a  street  appearing 
on  a  city  map,  but  not  yet  opened  or 
used  by  the  public,  has  been  held  to 
be  entitled  to  only  nominal  damages 
on  the  condemnation  of  the  fee  of  the 
street,  where  the  deed  provided  that 
the  grantee  was  to  have  title  to  the 
land  in  the  street,  but  that  such  land 
was  "not  to  be  inclosed,  but  always 
to  remain  open  as  a  public  highway." 
Re  Thirty-second  Street  (1838)  19 
Wend.  128. 

And  a  deed  of  land  described  as 
bounded  on  one  side  by  a  street  has 
been  held  to  raise  a  presumption  of  a 
dedication  of  the  land  to  the  public 
so  as  to  prevent  the  grantee,  who 
claimed  title  to  the  middle  of  the 
street,  from  recovering  more  than 
nominal  damages  on  an  opening  of  the 
street  by  the  city.  Re  Brooklyn  (1^78) 
73  N.  Y.  179. 

In  the  case  of  Re  Eleventh  Ave. 
(1880)  81  N.  Y.  436,  it  appeared  that 
lots  had  been  conveyed  as  bounded  on 
certain  streets.  No  streets  in  the  part 
of  the  city  in  which  the  lots  were 
located  appeared  on  the  city  map  of 
streets  at  that  time,  but  the  streets 
referred  to  were  such  as  would  have 
appeared  if  the  map,  with  its  system 
of  streets,  had  been  extended  to  that 
part  of  the  city.  When  the  streets? 
were  opened  the  commissioners,,  in 
their  first  report,  awarded  to  the 
owners  of  the  land  in  the  street  mere- 
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1y  nominal  damages.  The  court  re- 
fused to  confirm  the  report,  and  sent 
it  back  to  be  corrected  by  an  award 
of  just  compensation  for  the  land  de- 
scribed in  the  conveyances  as  streets. 
Since  no  appeal  was  taken  by  the  city 
the  order  was  held  to  be  binding  on 
it,  and  a  later  finding  of  substantial 
damages,  divided  between  the  owner 
of  the  fee  and  the  owners  of  ease- 
ments over  the  land  by  virtue  of  the 
deeds  describing  lots  as  bounded  on 
the  streets,  was  affirmed. 

In  Peyster  v.  Mali  (1883)  92  N.  Y. 
262,  reversing  (1882)  27  Hun,  439, 
the  plaintiff  sought  to  recover  from 
the  defendants  the  amount  of  dam- 
ages paid  to  the  defendants  as  abut- 
ting property  owners  for  land  used 
for  Riverside  drive  in  which  the  plain- 
tiff owned  the  fee.  It  appeared  that 
Riverside  drive  waa  laid  out  on  Bloom- 


ingdale  road,  and  that  the  plaintiff's 
fee  in  the  road  was  subject  to  ease- 
ments for  the  benefit  of  abutting  prop- 
erty owners  and  the  general  public. 
Although  it  was  intimated  that  the 
plaintiff  was  entitled  to  nominal  dam- 
ages only,  it  was  held  that  an  award  of 
damages  by  the  commissioners,  when 
confirmed,  was  final  and  conclusive, 
under  a  statute  containing  a  specific 
provision  to  that  effect,  and  that  the 
plaintiff  was  entitled  to  recover  the 
amount  of  the  award  from  the  defend- 
ants under  another  statute  providing 
that  where  any  sum  awarded  by  the 
commissioners  is  paid  to  one  person 
or  persons  when  the  same  of  right 
belongs  to  another  person  or  persons, 
the  person  or  persons  to  whom  the 
money  ought  to  have  been  paid  may 
recover  it  from  the  person  or  persons 
who  have  received  it.  W.  S.  R. 


J.  J,  MATHESON  et  al.,  Appts., 

v. 

.  JAMES  H.  CARIBO 
and 
JULIAN  McLAURIN,  Admr.,  etc.,  of  J.  M.  Hood,  Deceased,  Respt. 

South  Carolina  Supreme  Court  ^  November  4,  192 1* 
(_  s.  C.  — ,  109  S.  E.  102.) 

Evidence  —  eflfect  of  denial  by  one  witnessing  a  signature  by  mark. 

1.  The  testimony  of  a  witness  to  the  mark  of  an  indorser  of  a  note,  that 
the  alleged  maker  of  the  mark  did  not  indorse,  is  not  conclusive  of  the 
fact  that  the  indorsement  was  not  made  as  it  appears  to  have  been. 

[See  note  on  this  question  beginning  on  page  1267.] 

Trial-— direction    of    verdict — ^when  reasonable  minds  could  draw  but  one 

proper.  inference  from  the  evidence. 

2.  The  trial  judge  should  direct  a  [See  26  R.  C.  L.  1068.] 
verdict  in  those  instances  only  where 

(Gary,  Ch.  J.,  and  Watts,  J.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Common  Pleas  Circuit 
•Court  for  Marlboro  County  (Moore,  J.)  in  favor  of  defendant  McLaurin 
in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  note. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  M.  Stevenson,  for  appellant :  Maybank  &  Co.  v.  Rodgers,  98  S.  C. 

If  there  is  any  evidence  in  favor  of  282,  82  S.  E.  422. 

a  party  the  judge  cannot  direct  a  ver-  The    note    was    indorsed   by   Mrs. 

•diet  against  him.  Hood. 
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Lyons  v.  Holmes,  11  S.  C.  444,  32 
Am.  Rep.  483. 

It  is  not  necessary  to  prove  a  mark 
by  the  subscribing  witness. 

Robinson  v.  Robinson,  20  S.  C.  570; 
11  Am.  &  Eng.  Enc.  Law,  2d  ed.  598; 
Jones,  Ev.  §  527. 

The  genuine  signature  on  the  check 
issued  contemporaneously  is  a  stub- 
born fact  in  the  case,  and  its  force 
was  for  the  jury. 

Gervais  v.  Baird,  4  S.  C.  L.  (2 
Brev.)   37. 

Plaintiffs  had  a  right  to  have  the 
jury  compare  the  admitted  signature 
with  the  disputed  one. 

Benedict,  H.  &  Co.  v.  Flanigan,  18 
S.  C.  506,  44  Am.  Rep.  583;  Rose  v. 
Winnsboro  Nat.  Bank,  41  S.  C.  191,  19 
S.  E.  487 ;  Graham  v.  Nesmith,  24  S.  C. 
295;  State  v.  Ezekiel,  33  S.  C.  116,  11 
S.  E.  635;  Lowe  v.  Southern  R.  Co.  85 
S.  C.  363,  137  Am.  St.  Rep.  904,  67  S. 
E.  460. 

Mr.  J.  W.  Le  Grand  for  respondent 
McLaurin. 

Cothran,  J.,  delivered  the  opinion 
of  the  court: 

I  think  that  under  the  evidence  in 
this  case  the  issue  of  fact  as  to  the 
indorsement  by  Mrs.  Hood  of  the 
Caribo  note  should  have  been  sub- 
mitted to  the  jury,  and  for  that  rea- 
son I  dissent  from  the  judgment  of 
the  court  approving  the  circuit 
judge's  direction  of  a  verdict  in  fa- 
vor of  the  defendant. 

The  rule  is  well  established  that 
the   circuit  judge   should   direct  a 

Triai-direction  verdict  in  thosc  in- 
of  verdict—  stances  only  where 

.vhen  proper.       reasonable      minds 

could  draw  but  one  inference  from 
the  evidence;  this,  of  course,  would 
occur  where  there  is  an  entire  ab- 
sence of  evidence  to  support  a  con- 
trary conclusion.  I  do  not  think 
that  result  can  be  attained  in  this 
case. 

The  evidence  tends  to  establish 
the  following  facts:  In  the  fall  of 
1914  Robert  H.  Hood,  son  of  Mrs. 
M.  J.  Hood,  the  defendant's  intes- 
tate, was  indebted  to  the  plaintiff, 
whom  I  shall  refer  to  as  "Mathe- 
son,"  in  the  sum  of  $1,166.12,  on  ac- 
count of  goods  sold.  The  account 
was  secured  by  three  notes  and 
mortgages  given  by  Robert  H.  Hood 
to  Matheson,  aggregating  $1,595.60, 


and  by  a  note  for  $241.77,  given  by 
the  defendant  Caribo  to  Robert  H. 
Hood,  due  October  15,  1914,  which 
was  assigned  to  Matheson  as  collat- 
eral security  to  his  obligations. 
When  the  Caribo  note  fell  due  on 
October  15,  1914,  he  renewed  it, 
making  the  new  note  for  the  same 
amount  payable  to  Matheson  in- 
stead of  Hood,  and  due  November 
15,  1914.  Matheson  was  pressing 
Robert  H.  Hood  for  the  debt  of 
$1,166.12,  and  his  mother,  Mrs.  M. 
J.  Hood,  was  disposed  and  anxious 
to  help  her  son  out  of  his  financial 
difficulties.  It  is  positively  testified 
to  by  one  of  the  Mathesons:  That 
he  went  to  the  home  of  Mrs.  Hood  on 
October  29, 1914,  for  the  purpose  of 
getting  the  matters  between  them 
and  Robert  H.  Hood  settled.  That 
in  his  presence  Mrs.  Hood  agreed 
with  Robert  H.  Hood  to  advance 
him  $925.95,  indorse  the  Caribo  note 
for  $241.77,  and  take  an  assignment 
from  Matheson  of  the  notes  and 
mortgages  they  held  against  Robert 
H.  Hood.  That  a  bank  check  was 
drawn  by- Mrs.  Hood  for  $925.95, 
payable  to  Matheson,  and  turned 
over  to  him.  This  check  was  signed 
by  Mrs.  Hood  by  her  mark,  and  wit- 
nessed by  another  son  or  son-in-law, 
J.  M.  Hood,  who  attended  to  all  of 
her  business.  The  notes  and  mort- 
gages of  Robert  H.  Hood  were 
transferred  to  Mrs.  Hood ;  the  date 
of  the  transfer  being  the  same  as 
that  of  the  check,  October  29,  1914. 
Matheson  left,  taking  with  him  the 
check  and  the  Caribo  note,  indorsed: 

her 

"M.  J.    X    Hood.    Witness:    J.  M. 

mark 

Hood."  He  collected  the  check  and 
turned  the  Caribo  note  over  to  Mr. 
Powell,  a  member  of  his  firm. 

The  Caribo  note  not  having  been 
paid  at  maturity,  this  action  was 
instituted  against  Caribo  and  the 
respondent  McLaurin  as  adminis- 
trator of  the  estate  of  Mrs.  Hood. 
The  complaint,  in  addition  to  the 
usual  allegations,  contains  the  al- 
legation "that  before  delivery,  and 
in  order  that  the  said  Matheson 
Brothers  should  accept  the  same,  M. 
J.  Hood  indorsed  said  note." 
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This  allesration  is  not  sustained  by 
the  evidence,  the  plaintiff  clearly 
showing  that  the  Caribo  note  had 
been  renewed  by  him  on  October  15, 
1914,  placed  among  the  assets  of  the 
firm,  and  taken  from  thence  when 
one  of  the  plaintiffs  started  to  Mrs. 
Hood's  house  for  the  purpose  of 
settling  matters.  No  point,  how- 
ever, appears  to  have  been  made  up- 
on this  discrepancy ;  the  issue  being 
upon  the  execution  of  the  indorse- 
mentby  Mrs.  Hood,  which  was  dis- 
puted in  the  answer. 

Upon  the  trial  of  the  case  J.  M. 
Hood,  whose  name  appears  as  a 
witness  to  Mrs.  Hood's  indorsement 
by  her  mark,  was  called  as  a  "hos- 
tile" witness  by  the  plaintiffs.  He 
practically  admitted  his  signature, 
but  denied  that  his  mother  signed 
the  indorsement  or  knew  anything 
whatever  about  the  note.  Other 
witnesses  for  the  defendant  testified 
to  very  much  the  same  effect. 

The  circuit  judge's  ruling  upon 
the  motion  for  a  directed  verdict 
was  to  the  effect  that  the  subscrib- 
ing witness  should  be  produced,  and 
should  he,  although  admitting  his 
signature,  deny  the  execution  of  the 
instrument,  that  would  be  an  end  of 
the  matter;  that  there  would  be  '*no 
room  for  presumption."  I  think 
that  this  is  an  erroneous  conception 
of  the  law.  It  practically  puts  the 
proponent  of  the  document  at  the 
mercy  of  the  self-interest,  f  orgetf  ul- 
ness,  or  rascality  of  the  subscribing 
witness,  and  limits  the  proof  of  the 
execution  of  a  document  to  the  tes- 
timony of  a  subscribing  witness. 

It  must  be  remembered  in  the 
first  place  that  the  paper  in  question 
is  not  one  which  is  required  by  law 
to  be  witnessed.  While  the  general 
practice  is  to  have  a  witness  to  the 
signature  of  one  who  signs  by  mark, 
I  know  of  no  law  which  requires  it, 
but  regard  it  as  more  a  matter  of 
convenient  proof  than  anything 
else. 

"A  note  executed  by  a  mark  may 
be  proved  by  one  who  witnessed  it, 
whether  he  was  named  as  a  sub- 
scribing witness  or  not."    Robinson 

17  A.L.R.— 80. 


109  3.  E.  102.) 

V.  Robinson,  20  S.  C.  667,  at  page 
670. 

"We  are  very  much  inclined  to 
think  that,  in  view  of  the  disposition 
both  of  the  courts  and  of  the  legis- 
lature to  relax  the  strictness  of  the 
common-law  rules  of  evidence,  it 
would  be  more  in  accordance  with 
reason,  and  more  conducive  to  a 
prompt  disposition  of  causes,  to  hold 
that  the  execution  of  any  written  in- 
strument except  a  will  can  be  proved 
by  any  testimony,  otherwise  com- 
petent, and  that  it  is  not  necessary 
to  introduce  the  subscribing  witness 
for  that  purpose."  Swancey  v.  Par- 
rish,  62  S.  C.  240,  at  page  244,  40 
S.  E.  555. 

But  assume  for  the  moment  that 
the  signature  was  required  to  be 
witnessed,  what  is  the  law?  The 
proponent  has  done  his  duty  when 
he  produces  the  subscribing  wit- 
ness ;  he  is  not  bound  hand  and  foot 
by  the  answers  of  that  witness. 

This  court  has  declared  in  the 
case  of  Merck  v.  Merck,  89  S.  C.  347, 
at  page  351,  71  S.  E.  971,  Ann. 
Cas.  1913A,  937 :  "We  are  of  the 
opinion,  however,  that  the  circuit 
judge  erred  in  excluding  evidence 
of  the  handwriting  of  the  persons 
whose  names  are  on  the  paper  as 
subscribing  witnesses.  The  defend- 
ant Mann  was  in  this  plight:  Mrs. 
L.  C.  Merck,  one  of  the  persons 
whose  names  were  subscribed  as 
witnesses  to  the  alleged  deed  from 
Blumer  Merck  to  L.  C.  Merck,  was 
hostile,  and,  upon  being  put  on  the 
stand,  testified  in  effect  that  the 
deed  was  not  delivered.  The  other 
witness,  Hester,  was  excluded  be- 
cause disqualified  by  interest.  Un- 
der these  conditions  the  defendant 
Mann  had  a  right  to  introduce  other 
testimony  tending  to  prove  the  exe- 
cution of  the  deed ;  and  evidence  of 
the  handwriting  of  the  witnesses,  of 
the  grantor's  acknowledgment  of 
the  validity  of  the  deed  after  its  exe- 
cution, and  of  any  facts  tending  to 
show  that  the  deed  had  been  execut- 
ed, was  clearly  admissible.  Land 
titles  would  be  very  insecure  if  they 
should  fail  whenever  the  subscrib- 
ing witnesses  might  deny  that  they 
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witnessed  the  execution  of  the  deed, 
or  might  become  for  any  cause  in- 
competent to  testify  to  its  execution. 
It  is  true,  in  proving  a  deed,  the 
subscribing  witnesses  must  be  pro- 
duced or  their  absence  accounted 
for,  but  manifestly  the  title  cannot 
be  made  to  depend  entirely  on  their 
testimony.  Whenever  the  witnesses 
are  dead  or  inaccessible,  or  have  be- 
come incapacitated,  or  deny  the 
execution  in  their  presence,  or  for 
any  cause  are  unable  or  unwilling  to 
prove  the  execution,  then  other  evi- 
dence may  be  introduced.  This  is  a 
principle  of  general  recognition. 
Pearson  v.  Wightman,  8  S.  C.  L. 
(1  Mill.  Const.)  336,  12  Am.  Dec. 
636;  Congdon  v.  Morgan,  14  S.  C. 
594 ;  Gable  v.  Ranch,  50  S.  C.  95,  27 
S.  E.  555;  Brucke  v.  Hubbard,  74 
S.  C.  144,  54  S.  E.  249 ;  Buchanan 
v.  Simpson,  105  Ga.  393,  31  S.  E. 
105;  Greenl.  Ev.  p.  762;  11  Am.  & 
Eng.  Enc.  Law,  598.'* 

That  was  the  case  of  a  deed  where 
subscribing  witnesses  are  required 
by  the  law.  The  cases  and  author- 
ities cited  by  the  court  are  full  to 
the  point.  Would  it  not  be  a  re- 
markable situation — take  this  case, 
for  instance — ^that  the  plaintiffs, 
who  are  debarred  by  the  Code  from 

testifying,  must  be 
BvidenGe--efleet    absolutely    conclud- 

of  denial  by  one   ••»;'»*-'*  "*^*J^       w^*^***^ 

witneaainflT  »        ed  by  the  tcstimony 

•Ijnntnre   by  ^^       ^        SUbSCriWng 

witness  directly  in- 
terested in  the  result? 

Now  let  us  see  whether  or  not 
there  is  any  evidence,  outside  of  the 
denial  of  the  subscribing  witness, 
which  tends  to  show  that  Mrs.  Hood 
signed  the  indorsement.  If  so,  an 
issue  of  fact  was  presented  for  the 
jury,  and  it  was  error  to  direct  a 
verdict. 

.  In  the  first  place,  as  Mr.  Wig- 
more  says  (vol.  1,  §  157) :  "The 
existence  of  the  document  purport- 
ing to  be  signed  by  A  is,  under  all 
circumstances,  some  evidence  of  A's 
genuine  execution  of  it." 

In  the  next  place,  proof  of  the 
handwriting  of  the  subscribing  wit- 
ness is  admissible  evidence  of  the 
execution.    It  is  stronger  than  that 


here,  for  the  witness  admits  his  sig- 
nature. 

In  the  last  place,  the  circum- 
stances of  the  negotiations  impress 
me,  to  say  the  least,  as  pointing  to 
the  indorsement  of  the  note  by  Mrs. 
Hood. 

Assuming  for  the  purposes  of  this 
appeal  the  statements  of  Matheson 
to  be  true,  there  was  an  agreement 
upon  Mrs.  Hood's  part  to  settle  the 
debt  of  her  son  to  Matheson  by  pay- 
ing cash  $925.95,  indorsing  Ihe 
Caribo  note  of  $241.77,  and  taking 
from  Matheson  an  assignment  of 
the  notes  and  mortgages  of  her  son. 
It  is  admitted  that  she  gave  a  check 
for  the  cash  payment,  which  was 
signed  exactly  as  the  notb  appears 

her 

to  have  been  signed:     "M.  J.    x 

^  mark 

Hood.  Witness :  J.  M.  Hood."  It 
is  also  admitted  that  the  notes  and 
mortgages  were  assigned  and  deliv- 
ered by  Matheson  to  her.  The 
transaction  was  closed,  as  Matheson 
stated  the  agreement  to  have  been, 
with  the  exception  of  the  disputed 
indorsement.  The  notes  and  mort- 
gages were  left  with  Mrs.  Hood,  and 
Matheson  took  with  him  the  check 
and  the  Caribo  note. 

The  error  in  the  direction  of  a 
verdict  was  fundamental :  The  con- 
clusive limitation  of  the  plaintiffs  to 
the  testimony  of  the  subscribing 
witness ;  the  denial  of  the  right,  not- 
withstanding the  repudiation  of  the 
indorsement  by  the  witness,  to  rely 
upon  the  other  pregnant  facts  and 
circumstances  of  the  case. 

In  Northrop  v.  Columbian  Lum- 
ber Co.  108  C.  C.  A.  640,  186  Fed. 
770,  it  is  said:  "When  the  sub- 
scribing  witnesses  deny  or  forget 
their  attestation,  other  evidence,  di- 
rect or  circumstantial,  may,  of 
course,  be  resorted  to  to  prove  its 
execution." 

Exactly  in  line  with  Merck  v. 
Merck,  supra.  See  also  Patterson  v. 
Tucker,  9  N.  J.  L.  322, 17  Am.  Dec. 
472,  a  particularly  well-reasoned  de- 
cision, which  cites  our  own  case  of 
Pearson  v.  Wightman,  supra,  and 
sums  up  the  discussion  in  these 
words:     "The  law  prudently  calls 
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for  the  testimony  of  the  witness,  but 
is  too  wise  and  too  conscious  of 
human  imperfection  and  frailty  to 
rest  its  confidence,  to  limit  its  in- 
quiry, and  to  conclude  the  risrhts  of 
the  parties  solely  by  the  recollection 
or  forgetfulness,  the  integrity  or 
waywardness,  of  any  witness." 

Judgment  reversed,  and  new  trial 
granted. 

Eraser,  J.,  and  Thomas,  Acting 
Associate  Judge,  concur. 

Watts,  J.,  dissenting: 

This  is  an  appeal  from  a  directed 
verdict  by  his  Honor,  Judge  Moore, 
in  favor  of  the  respondent  McLaur- 
in,  as  administrator  of  M.  J.  Hood, 
deceased;  the  issue  being  whether 
Mrs.  M.  J.  Hood,  respondent's  intes- 


tate, indorsed  the  note  sued  on,  the 
exception  raises  the  issue  that  his 
Honor  erred  in  not  sending  the  case 
to  the  jury.  The  evidence  of  J.  M. 
Hood,  the  witness  to  the  note,  M.  J 
Hood  having  made  her  mark,  is  that 
M.  J.  Hood  did  not  indorse  the  note. 
and  that  the  alleged  indorsement 
was  not  brought  to  the  attention  of 
M.  J.  Hood  while  he  was  present 
There  was  no  evidence  to  send  the 
case  to  the  jury  that  Mrs.  Hood  in- 
dorsed the  note  by  making  her 
mark,  or  that  she  knew  anything 
about  it.  His  Honor,  in  my  opin- 
ion, committed  no  error,  and  excep- 
tion should  be  overruled,  and  I 
think  judgment  should  be  affirmed. 

Gary,  Ch.  J.,  concurs. 


ANNOTATION. 

Effect  of  purported  subscribing  witness's  denial  or  forgetfukiess  of  signature 

by  mark. 


I.  In  general,  1267. 
n.  Wills: 

a.  Forgetfulness,  1267. 

b.  Denial,  1270. 

III.  Other  instruments,  1274. 

/•  In  general. 

The  general  principle  of  law  appli- 
cable to  this  subject  is  that,  in  the 
absence  of  a  controlling  statute  to 
the  contrary,  an  instrument  signed 
by  mark  may  be  proven  notwithstand- 
ing the  forgetfulness  or  denial  of  the 
aubscribing  witness.  The  reader  will 
understand  that  where  there  is  no 
dispute  as  to  what  occurred,  but  the 
only  ijisue  is  as  to  whether  what 
actually  happened  was  sufficient,  the 
case  is  beyond  the  scope  of  this 
annotation.  It  is  not  intended  to 
include  cases  where  the  witness  signed 
by  mark  unless  the  •  maker  of  the 
instrument  also  signed  by  mark. 

1/.  Wills. 
«.  Forgetfulness* 

'  Generally  speaking,  there  does  not 
seem  to  be  any  difference  in  legal 
principle,  in  cases  of  defective  memory 
of    subscribing    witnesses,     between 


wills  signed  by  mark  and  those 
signed  by  name. 

Thus,  wills  signed  by  mark  may 
be  admitted  to  probate  notwithstand-* 
ing  the  defective  memory  of  subscrib- 
ing witness.  Flynn  v.  Flynn  (1918) 
283  III.  206,  119  N.  E.  304,  Ann.  Cas. 
1918E,  1034;  Howard's  Will  (1827) 
5  T.  B.  Mon.  (Ky.)  199,  17  Am.  Dec. 
60;  Fatheree  v.  Lawrence  (1857)  33 
Miss.  685;  Re  Engler  (1907)  56  Misc. 
218,  107  N.  Y.  Supp.  222;  Re  Kane 
(1890)  2  Connoly,  249,  20  N.  Y.  Supp. 
123;  Clarke  v.  Dunnavant  (1839)  10 
Leigh  (Va.)  14;  Grant's  Will  (1912) 
149  Wis.  330, 135  N.  W.  833.  Compare, 
under  subd.  b,  infra,  Burke  v.  Nolan 
(1882)  1  Dem.  (N.  Y.)  436;  Barr  v. 
Graybill  (1850)  13  Pa.  396. 

In  Fatheree  v.  Lawrence  (1857)  33 
Miss.  585,  supra,  it  was  held  that 
probate  was  properly  granted  to  a 
will  signed  by  a  mark  and  attested 
by  two  witnesses  (father  and  son) 
under  the  word  "test,"  where  the 
survivor  of  the  witnesses  twenty-two 
years  after  the  date  of  the  will 
did  not  recollect  any  of  the  circum- 
stances except  that  he  had  written 
the-  will,  that  the  testatrix  had  been 
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ill  at  his  father's  house,  and  he 
thought  the  will  had  been  then  pre- 
pared. He  further  proved  the 
signatures  of  his  father  and  himself 
as  witnesses,  and  stated  that  the 
signature  of  the  testatrix  was  in  his 
handwriting;  that  he  did  not  think 
he  would  have  signed  as  a  witness  if 
the  paper  had  not  been  legally  exe- 
cuted, but  was  not  certain  he  knew 
what  was  necessary  to  a  legal  execu- 
tion. The  same  witness  had  made 
an  affidavit  twenty-two  years  before, 
when  the  will  was  first  offered  for 
probate  (the  other  subscribing  witness 
being  dead  at  that  time),  as  to  its 
execution,  which  omitted  to  state 
that  the  witnesses  signed  in  the  pres- 
ence of  the  testatrix,  but  the  court 
considered  that  this  omission  did  not 
prove  that  the  affidavit  stated  all  the 
facts  of  the  execution. 

In  Clarke  v.  Dunnavant  (1839)  10 
Leigh  (Va.)  14,  supra,  the  court 
approved  the  probate  of  a  will  signed 
by  the  testator's  mark,  where  one  of 
the  witnesses  testified  to  most,  if  not 
all,  of  the  requirements,  and  thought 
that  he  signed  the  testator's  name, 
although  the  other  witnesses,  while 
testifying  that  they  were  at  the  house 
of  the  testator  upon  the  occasion,  did 
not  remember  anything  about  the 
making  of  the  will,  which  was  done 
eight  years  before  their  testimony  was 
taken.  The  only  attestation  clause 
was  the  words,  "Signed,  sealed,  and 
delivered  in  the  presence  of." 

It  may  be  noted  that  in  Hughes 
v.  Hughes  (1858)  31  Ala.  519,  upon 
a  contest  as  to  probate  of  a  will  on 
account  of  undue  influence,  fraud, 
etc.,  it  was  held  to  be  error  to  exclude 
from  the  jury  evidence  of  a  former 
will  twelve  years  old,  having  three 
witnesses,  and  of  its  execution,  when 
the  evidence  of  its  execution  consisted 
of  the  testimony  by  one  of  such  wit- 
nesses that  this  former  will  was  in  the 
witness's  handwriting,  that  he  did  not 
remember  anything  about  it  except 
that  he  supposed  that  the  testator 
did  sign*  with  a  mark,  as  he  had  been 
a  paraljrtic,  and  that  he  himself  would 
not  have  signed  the  will  as  a  witness 
unless  the  testator  had  declared 
it  to   be  his  will.     Nothing  appears 


about  the  other  witnesses  nor  as  to 
any  attestation  clause. 

In  Howard's  Will  (1827)  5  T.  B. 
Mon.  (Ky.)  199, 17  Am.  Dec.  60,  supra, 
a  will  nineteen  years  old,  signed  by 
a  mark,  was  admitted  to  probate 
where  the  statute  required  two 
witnesses,  and  two  of  the  witnesses 
testified  that  it  was  signed  by  all  of 
the  witnesses  in  the  same  room  with 
the  testator;  but  after  the  third 
witness  had  testified  that  he  signed 
it  in  an  adjoining  room,  one  of  the 
first  witnesses  was  re-examined,  and 
expressed  doubt  as  to  which  of  the 
rooms  was  the  one  in  which  he  had 
signed.  The  report  of  the  case  is 
silent   as   to   any   attestation   clause. 

It  may  be  noted  that  in  Re  McCabe 
(1911)  75Misc.35,134N.Y.Supp.682, 
where  the  statute  required  two  wit- 
nesses, a  will  signed  by  mark  was 
admitted  to  probate  where  two  of  the 
three  witnesses  satisfactorily  showed 
the  statutory  requirements,  and  the 
third  had  forgotten  almost  every 
essential  about  the  execution.  Noth- 
ing is  reported  as  to  an  attestation 
clause. 

In  Rosser  v.  Franklin  (1849)  6  Gratt 
(Va.)  1,  52  Am.  Dec.  97,  where  it 
was  held  that  a  will,  apparently  with- 
out an  attestation  clause,  was  suffi- 
ciently proved,  the  court  said:  It  ap- 
peared on  its  face  "to  be  signed  with 
the  name  and  mark  of  the  testatrix, 
and  subscribed  with  the  names  of 
two  of  the  attesting  witnesses,  and 
with  the  name  and  mark  of  the  third. 
The  names  of  the  two  former 
witnesses,  to  wit.  Neighbours  and 
Cralle,  who  were  dead  at  the  time  of 
the  probate  in  the  county  court,  are 
proved  to  be  in  their  handwriting, 
and  the  name  of  the  third,  to  wit, 
Driskill,  who  has  been  examined  in 
the  cause,  is  proved  to  be  in  the  hand- 
writing of  Neighbours,  and  the  body 
of  the  will,  together  with  the  signature 
of  the  testatrix's  name,  is  also  proved 
to  be  in  the  handwriting  of  Neigh- 
bours. The  surviving  witness,  Dris- 
kill, proves  the  acknowledgrment  of 
the  testatrix  in  the  presence  of  him- 
self and  the  other  two  witnesses; 
that  his  own  name  was  written  by 
Neighbours,  at  his  own  request,  and 
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the  mark  thereto  made  by  himself; 
and  that  Neis:hbours  and  Cralle  wrote 
their  own  names.  Driskill  also 
proves  that  the  testatrix  put  her 
mark  to  the  subscription  of  her  name ; 
but  he  states  that  when  he  made  his 
mark^  which  was  after  the  other 
witnesses  had  written  their  names, 
the  testatrix  had  not  put  her  mark 
to  the  subscription  of  her  name,  but 
made  it  subsequently."  The  court  said, 
inter  alia:  'If  the  moment  of  time 
at  which  the  testatrix  made  her  mark 
be  material,  the  courts  below,  who  had 
that  witness  before  them,  enjoyed  a 
better  opportunity  than  this  forum  of 
forming  a  correct  judgment  in 
regard  to  the  credit  and  weight  due 
to  his  testimony;  and,  all  circum- 
stances considered,  we  cannot  under- 
take to  say  that  they  did  not  estimate 
it  correctly;  and  upon  the  whole 
the  fair  inference  is  that  the  testa- 
trix made  her  mark  before  the 
subscription  of  the  witnesses."  (The 
court  said  also  that,  if  the  •  testatrix 
made  her  mark  after  the  attestation 
of  the  witnesses,  the  mark  was 
unnecessary,  and  the  fact  inmiaterial, 
as  the  whole  transaction  was  brief 
and  must  be  regarded  as  one  continu- 
ous uninterrupted  act.) 

Where     there     is     a     fnll     attestation 
olaase. 

In  Newhouse  v.  Godwin  (1853)  17 
Barb.  (N.  Y.)  236,  where  a  decree 
rejecting  a  recent  will,  signed  by  mark 
and  having  a  full  attestation  clause, 
was  affirmed  on  another  ground,  the 
court,  after  referring  to  the  sufficient 
testimony  of  one  witness,  a  lawyer's 
clerk,  said  obiter:  "The  other  sub- 
scribing witness  does  not  recollect 
hearing  the  testator  declare  that  the 
paper  to  which  he  had  made  his  mark 
was  his  last  will  and  testament,  or 
request  anyone  to  sign  his  name  as  a 
witness.  But  the  nonrecollectiprf  of 
this  witness  cannot  overthrow,  or 
balance,  the  affirmative  and  positive 
evidence  of  one  who  seems  to  have 
been  more  attentive,  and  to  have  a 
better  memory." 

Wills  signed  by  mark  and  having 
a  full  attestation  clause  have  been 
admitted  to  probate — 

— where     the     witnesses     testified 


sufficiently  on  direct  examination,  but 
on  cross-examination  their  recollec- 
tion, two  years  after  execution,  proved 
to  be  insufficient  as  to  some  of  the 
statutory  requirements.  Re  Engler 
(1907)  56  Misc.  218,  107  N.  Y.  Supp. 
222,  supra,  where  one  of  the  witnesses 
testified  that  he  read  the  attestation 
clause  aloud  to  the  other  witness  in 
the  hearing  of  the  testatrix; 

— ^where  the  will  was  drawn  by  a 
deceased  witness,  who  was  an  ex" 
perienced  scrivener,  and  the  surviving 
witness  testified  that  he  signed  before 
the  testatrix  signed,  his  want  of 
recollection  being  suggested  by  his 
further  statement  that  he  signed 
after  the  other  witness,  whereas  the 
ocular  evidence  upon  the  face  of  the 
will  indicated  the  contrary.  Re  Kane, 
(1890)  2  Connoly,  249,  20  N.  Y.  Supp. 
123,  supra. 

In  Dack  v.  Dack  (1880)  19  Hun 
(N.  Y.)  630,  the  court  reversed  the 
decision  of  the  surrogate  refusing 
probate  of  a  codicil  three  years  old, 
signed  with  a  mark  and  having  a  full 
attestation  clause,  where  one  of  the 
subscribing  witnesses  testified  to  the 
declaration,  although  the  other  two, 
one  of  whom  was  the  scrivener, 
could  not  testify  to  any  declaration. 
This  case  was  reversed  in  (1881)  84 
N.  Y.  663,  upon  a  question  of  undue 
influence,  the  court  approving  the 
decision  so  far  as  the  execution  of  the 
codicil  was  concerned. 

In  Grant's  Will  (1912)  149  Wis.  330, 
135  N.  W.  833,  supra,  it  was  held 
that  a  will  signed  by  testatrix's  mark, 
and  having  a  full  attestation  clause, 
was  sufficiently  proved,  where  it  was 
a  joint  will  of  testatrix  and  her 
husband,  of  which,  as  the  will  of  her 
husband,  she  had  acted  as  executrix 
for  twenty  years.  One  of  the  wit- 
nesses, an  experienced  scrivener  who 
drew  the  will,  was  dead;  another 
witness,  eighty  years  old,'  had  no 
recollection  of  the  transaction  and 
was  not  even  sure  of  his  signature, 
which  was  proved  to  be  genuine; 
he  was  positive  that  he  had  never 
been  in  the  house  of  testatrix's  hus- 
band, where,  if  ever,  the  will  was 
executed;  the  third  witness  testified 
that  he  was  called  to  that  house  to 
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witness  the  will,  and  did  so,  but  that 
neither  the  testator  nor  the  testatrix 
signed  the  will  in  his  presence,  and 
that  the  scrivener  did  not  sign  as  a 
witness  while  he  was  there,  and  that 
the  other  witness  was  not  in  the  house 
while  he  remained  there.  There  was 
other  evidence  that  the  testator 
and  testatrix  and  the  three  witnesses 
were  all  together  in  the  house  shortly 
after  the  will  was  executed. 

In  Flynn  v.  Flynn  (1918)  283  IlL 
206,  119  N.  E.  304,  Ann.  Gas.  1918E, 
1034,  supra,  the  court  held  that 
the  will  of  Thomas  Flynn  was 
sufficiently  proved  where  it  was  signed 
by  mark  (the  mark  being  referred 
to  in  the  testimonium  clause),  and  at 
the  left  of  the  mark  was  the 
word  "Witness,"  followed  by  the 
signatures  of  the  two  witnesses  who 
also  signed  again,  below  a  full  attesta- 
tion clause,  the  evidence  being 
^s  follows:  Califf,  one  of  the 
subscribing  witnesses,  who  was  the 
lawyer  who  drew  the  will,  testified 
fully  except  that  he  had  no  positive 
recollection  as  to  who  made  the  mark, 
stating  that  the  other  witness  wrote 
the  names  of  the  testator  and  the 
words  "his  mark;"  the  other  sub- 
scribing witness,  Thomas  F.  Dunn, 
as  stated  by  the  court,  testified  in  the 
circuit  court  that  he  had  no  recollec- 
tion of  the  circumstances  or  details 
connected  with  the  execution  of  the 
will.  He  testified  that  the  signature 
"Thomas  Flynn"  was  in  his  (Dunn's) 
handwriting,  and  that  the  words  "his 
mark"  were  also  in  his  handwriting, 
and  that  the  name  "Thos.  F.  Dunn," 
attached  to  the  attesting  clause,  was 
his  genuine  signature,  and  that  the 
name  "J.  Paul  Califf"  was  in  the 
handwriting  of  Califf.  He  also  testi- 
fied, over  objection,  that  he  had  signed 
a  number  of  wills,  and  was  famil- 
iar with  what  was  required  in 
attesting  wills,  and  that  he  would  not 
have  signed  the  attestation  clause 
unless  the  facts  therein  stated  were 
correct.  The  contestant  introduced 
no  evidence  on  any  point  raised  on 
the  record.  The  court  said,  inter  alia : 
"As  an  added  reason  in  this  case  why 
we  think  the  proof  as- to  the  signing 
of  the  will  by  the  testator  should  be 


held  sufficient,  the  attesting  mi- 
nesses  also  signed  their  names  to  the 
left  of  the  testator's  name  and  above 
the  attestation  clause.  It  seeniB 
plain  that  these  names  were  written 
at  that  place  by  the  witnesses  to 
witness  the  signature  of  the  will  by 
mark,  and  not  as  a  part  of  the 
attestation  clause,  which  they  also 
signed.  This  being  so,  it  presents  a 
strong  argument  in  support  of  the 
conclusion  that  the  testator  signed 
the  instrument  by  his  mark  as  his 
last  will,  and  that  they  intended  to 
witness  his  signing  it  by  mark,  and 
not  by  his  own  signature." 

But  in  Worden  v.  Van  Gieson 
(1887)  6  Dem.  (N.  Y.)  237,  the  sur- 
rogate declined  to  admit  to  probate 
a  will  which  was  signed  by  a  mark  and 
had  a  full  attestation  clause,  where 
one  of  the  subscribing  witnesses, 
the  lawyer  who  drew  it  and  superin- 
tended its  execution,  was  dead,  and 
the  other  subscribing  witness,  twelve 
years  after  the  execution  of  the 
will,  was  either  afflicted  with  a  de- 
fective memory  or  had  an  inclination 
to  appear  in  that  condition.  The  sup 
rogate  considered  that,  under  §  2620 
of  the  Code  of  Civil  Procedure,  there 
being  no  third  persons  present  to  iden- 
tify the  mark  of  the  testatrix,  and  no 
way  of  proving  the  handwriting,  as 
provided  by  the  statute,  he  was 
constrained  to  refuse  probate.  This 
decision  was  affirmed  in  (1888)  47 
Hun,  5,  on  the  ground  that  the 
witness,  while  stating  that  the  tes' 
tatrix  had  declared  the  instrument  to 
be  her  will,  said  further  that  he  did 
not  see  her  sign  it,  and  she  never  told 
him  she  had  signed  it. 

In  Jenkins's  Will  (1878)  43  Wis. 
610,  where  a  decree  denying  probate 
was  reversed,  we  are  not  informed 
whether  or  not  the  conflict  in  testi- 
mony three  years  after  execution  in- 
dicated any  want  of  recollection* 

&•  Denial, 

There  are  a  number  of  cases  where 
wills  signed  by  mark  have  been 
sustained  against  the  adverse  testi* 
mony  of  a  subscribing  witness.  Talley 
V.  Moore  (1848)  5  Harr.  (DeL)  57; 
Rose  V.  Allen  (1860)  1  Coldw.  (Teno.) 
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23;  Dudleys  v.  Dudleys  (1832)  8 
Leigh  (Va.)  436;  Jesse  v.  Parker 
(1849)  &  Gratt.  (Va.)  57,  52  Am.  Dec. 
102;  Cheatham  v.  Hatcher  (1878)  30 
Gratt.  (Va.)  56,  32  Am.  Rep.  650; 
Dayman  v.  Dayman  (1895)  71  L.  T.  N. 
S.  (Eng.)  699.  See  also  the  following 
cases,  cited  supra,  II.  a:  Rosser  v. 
Franklin  (1849)  6  Gratt.  (Va.)  1,  52 
Am.  Dec.  97 ;  Grant's  Will  (1912)  149 
Wis.  330,  135  N.  W.  833. 

The  jury  found  in  favor  of  the  will 
where  one  of  the  witnesses  wrote  the 
will    and     all    the     signatures,    the 
testator  and  the  second  witness  attest^ 
ing  by  mark,  and  the  second  witness 
denied  that  he  signed  by  hiis  mark, 
or  that  he  had  ever  attested  any  will 
of  the  testator;   he   remembered  an 
occasion  when  the  first  witness  was 
in  the  room  of  the  testator,  but  he 
said  he  saw  no  paper  like  a  will  and 
heard   nothing   about   one;   the   first 
witness    and    a    third    person    testi- 
fied as  to  the  execution,  which  was 
seventeen   or   eighteen   years  hefore 
the  testator's  death.    Talley  v.  Moore 
(Del.)   supra.     (There  is  a  manifest 
error  in  the  report  of  this  case  where 
it  says:     "Neither  of  the  witnesses 
could  write,  and   Grubb  wrote  their 
names  also,"  for  it  is  also  stated  that 
the  will  "was  in  the  handwriting  of 
Isaac   Grubb;    attested    by   him   and 
Benjamin  Linderman,  by  his  mark.") 
In  Rose  v.  Allen   (1860)   1  Coldw. 
(Tenn.)  23,  supra,  the  court  approved 
a  verdict  for  probate  of  a  will  signed 
by  a  mark,  where  one  of  the  wit- 
nesses signed  by  a  mark,  the  other 
witness  being  the  person  who  wrote 
the  will,  and  who  signed  the  testator's 
name   and   the    name    of   the    other 
subscribing  witness  to  it,   and  who 
testified  as  to  the  due  execution,  and 
was    corroborated    by    the   testator's 
physician.     The  subscribing  witness 
whose  name  had  been  signed  by  a 
mark,  however,  stated,  adversely  to 
what  the  other  witnesses  said,  that  he 
did   not  hear  the  will   read  to  the 
testator,  or  see  the  testator  sign  it, 
or  hear  the  testator  say  he  had  signed 
it  and  request  witness  to  attest*  it; 
that    he     did     not    see    the    other 
witness  sign  it,  or  know  who  wrote 
the  testator's  name  to  it,  or  make  the 


mark  attached  to  his  name,  nor  did  he 
hear  testator  give  any  instructions 
as  to  the  will;  that  the  other  witness 
requested  him  to  sign  his  name  as  a 
witness  to  the  will;  that  he  told 
him  that  he  could  not  write,  but  that 
if  he  would  write  his  name  he  would 
make  his  mark;  that  he  was  cold  and 
scared  and  could  not  write;  that 
he  could  write,  but  sometimes  made 
his  mark;  that  the  other  witness  did 
write  his  name  to  the  will  as 
the  attesting  witness,  but  he  made  his 
mark.  The  court  said:  "By  putting 
his  name  to  the  instrument,  Evans  in 
effect  certified  to  his  knowledge  of 
the  mental  capacity  of  the  testator, 
and  to  the  due  execution  of  the  will, 
and  in  swearing  as  he  has  done, 
against  his  own  act  and  conduct  at  the 
time,  he  has  shaken  his  own  credi- 
bility." Nothing  is  said  about  any 
attestation  clause.  * 

In  Jesse  v.  Parker  (1849)  6  Gratt. 
(Va.)  57,  52  Am.  Dec.  102,  supra,  the 
court  declined  to  disturb  the  verdict 
of  a  jury  for  the  will,  where  the 
physician  of  the  testator  wrote  the 
testator's  name  and  his  own  name 
as  a  witness,  and  the  names  of  the  two 
other  attesting  witnesses,  and  also 
wrote  the  will.  He  testified  as  to 
his  reading  the  document  over  to  the 
testator  in  the  presence  of  the  wit- 
nesses, and  as  to  the  other  facts 
sufiicient  to  make  a  good  execution. 
One  of  the  other  witnesses  stated  that 
she  could  write,  but  she  let  the 
doctor  put  her  name  there,  and,  being 
asked  whether  he  put  her  name  to 
the  paper  by  her  consent  and  approba- 
tion, she  could  not  remember  par- 
ticularly; she  knew  he  was  going  to 
write  it  and  was  willing  for  him  to  do 
so;  something  occurred  as  to  his 
signing  for  her,  but  she  did  not 
remember  what  it  was;  the  doctor 
read  the  paper  to  the  testator,  whom 
she  understood  to  acknowledge  it  as 
his  will;  she  could  not  see  what  the 
doctor  wrote;  she  could  not  identify 
the  document,  but  she  stated  the 
bequests  of  the  paper  executed,  which 
were  the  same  as  those  in  the  paper 
offered.  The  third  witness  testified 
that  the  physician  read  the  will  and 
asked  the  testator  if  he  acknowledged 
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it»  and  the  testator  made  some  reply 
that  was  so  indistinct  she  was  not 
able  to  say  what  it  was.  She 
did  not  know  whether  the  name  of 
the  testator  was  then  written  on  the 
paper  or  not.  She  saw  the  doctor  put 
her  name  to  the  paper;  he  neither 
asked  her  to  write  her  name,  nor  did 
she  authorize  him  to  do  it,  and  she 
"does  not"  consider  herself  a  witness 
to  the  will. 

In  Dudleys  v.  Dudleys  (1832)  3 
Leigh  (Va.)  436,  supra,  the  court  af- 
firmed judgment  for  the  will  where  the 
scrivener  testified  that  he  wrote  the 
signature  of  the  testator  to  the  will, 
and  also  the  signature  of  one  of  the 
attesting  witnesses,  and  his  own 
signature  as  attesting  witness,  and  he 
testified  as  to  due  execution.  Another 
attesting  witness  testified  as  to  the 
attesting  by  himself.  The  third 
attesting  witness,  whose  name  had 
been  written  by  the  scrivener,  testified 
that  she  could  not  write;  that  she 
had  no  recollection  that  she  requested 
Pasley,  the  other  witness,  to  write  her 
name;  her  name  might  have  been 
put  to  the  will,  but  she  did  not 
make  her  mark;  that  she  was  asked 
to  come  in  and  witness  the  will ;  that 
she  went  in,  but  objected  to  witness- 
ing the  will  unless  it  was  read  to  her, 
and  Pasley  refused  to  read  it ;  that  the 
testator  told  her  thereafterwards  that 
she  must  go  to  court  to  testify  that 
it  was  not  his  will,  and  she  promised 
him  that  she  would  never  bear  witness 
in  support  of  it,  etc.  The  fourth 
attesting  witness  was  not  examined. 

In  Cheatham  v.  Hatcher  (1878)  30 
Gratt.  (Va.)  56,  32  Am.  Rep.  650, 
supra,  the  court  reversed  a  judgment 
against  a  will  and  admitted  it  to 
probate,  where  one  of  the  witnesses 
was  the  family  physician  and  testified 
as  to  the  execution,  and  was  corrobo- 
rated by  a  devisee  who  was  present. 
They  testified  that  the  testatrix  asked 
the  devisee  to  sign  her  name,  and  said 
she  would  make  her  mark,  which  she 
did,  and  at  her  request  the  physician 
signed  as  a  witness.  The  devisee 
then  said  to  the  other  witness,  "You 
can  also  act  as  witness,"  but  he  did 
not  do  so  at  the  time,  being  sent  away 
from   the   house   on   an   errand,   and 


on  a  conversation  taking  place  in  the 
room  it  was  concluded  that  it  was 
necessary  to  have  another*  witness, 
and  this  man  was  sent  for,  and  when 
he  returned  the  physician  said 
to  him  that  it  was  necessary  for  him 
to  sign,  saying  to  him,  "You  were 
present,  and  saw  Mrs.  Hatcher  sign 
it,  and  heard  her  acknowledgment 
when  I  signed  it,"  and  the  witness 
said,  "Yes,  I  was,"  and  signed  it  near 
to  the  testatrix.  This  witness,  how- 
ever, who  then  signed,  said  that  the 
eyes  of  the  testatrix  wer^  set  in  death, 
but  admitted  that  he  did  not  know 
anything  about  her  mind  at  the  time, 
that  "he  had  reason  to  think  it 
was  not  good;"  that  she  did  not  say 
anything  when  he  signed  and  when 
the  will  was  read  to  her;  that  if 
conscious  she  must  have  known  they 
called  upon  him  to  sign  the  paper  as 
her  will ;  and  she  was  in  a  position  to 
see,  as  he  was  in  front  of  her,  only 
about  3  feet  from  her.  Declarations 
made  by  him  shortly  after  the  will 
was  executed,  in  regard  to  the 
acknowledgment  by  testatrix  and  also 
her  (good)  condition  when  he  signed 
it,  were  admitted. 

In  Dayman  v.  Dayman  (1895)  71  L 
T.  N.  S.  (Eng.)  699,  supra,  the  court 
pronounced  for  a  will  nine  years  old, 
with  a  proper  attestation  clause, 
which,  however,  was  on  the  back  of 
the  paper,  while  the  mark  of  the 
testator  and  the  signatures  of  the 
witnesses  were  on  the  front,  the  wit- 
nesses having  signed  under  the  word 
"Witnesses."  The  question  in  the  case 
was  whether  the  will  was  attested  by 
the  witnesses  in  the  presence  of  tes- 
tator. One  of  the  attesting  witnesses, 
for  the  purpose  of  probate,  made  two 
affidavits  some  months  after  testator's 
death,  in  both  of  which  he  swore  that 
the  will  was  signed  by  testator  in  the 
presence  of  himself  and  the  other 
attesting  witness.  On  the  trial  the 
testimony  of  this  witness  and  of  the 
other  attesting  witness,  whose  testi- 
mony was  taken  on  commission, 
differed  a  good  deal  as  to  details;  the 
witness  who  made  the  affidavits,  how- 
ever, stated  that  the  attestation  by 
the  witnesses  took  place  downstairs 
after  the  testator  had  signed  upstairs, 
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and    the     other    witness,     although 
agreeing  with  this  in  his  commission, 
also  stated  that  the  signature  "Thomas 
Harris," — ^that    being    his    name, — at 
the  foot  of  the  will,  was  not  in  his 
handwriting.     It  appeared   that  the 
will  was  written  by  a  physician  who 
had  familiarity  as  to  the  manner  of 
executing  wills  and  who  was  present 
at  its.  execution,  but  •  had  since  died. 
Although   the   contest  was  chiefly 
apon  the  matter  of  capacity,  reference 
may  be  made  in  this  connection  to 
Hudson's  Case  (1683)  Skiilner,  79,  90 
Eng.  Reprint,  38,  where  the  question 
was  whether  there  was  a  will  or  no 
will,  and  upon  the  evidence  two  of  the 
witnesses    to    the    will    swore    that 
Hudson  did  not  publish  it  as  his  will, 
but  that  A.  B.  guided  Hudson's  hand, 
and  Hudson  made  his  mark  and  said 
nothing;  nor  was  he  capable.    On  the 
other  hand,  evidence  to  his  capacity 
was  put  in.    "Pemberton,  Gh.  J.,  stated 
that,  if  there  were  three  witnesses 
to  a  will,  whereof  one  was  to  his  own 
knowledge    a    thief,    or    person    not 
credible,  yet  the  words  of  the  statute 
being  satisfied,   and   he   having  col- 
lateral proof  to  fortify  the  will,  he 
would  direct  a  jury  to  find  it  a  good 
will;  and  as  to  this  case  he  said  that 
it  is  not  probable  that  a  person  in 
his  senses  (as  they  here  are  not  able 
to  disprove  him  to  be)  would  suffer 
another  to  guide  his  hand  to  a  writ* 
ing,  and  not  say  anything;  and  that 
therefore  they  took  it  he  did  publish 
it;  and  remembered  Digg's  Case  in 
C.  B.  where  the  scrivener  wrote  the 
will,  and  two  others  were  witnesses; 
the  scrivener  swore  the  testator  was 
compos,  the  two  others  swore  he  was 
not  compos;  the  court  stopped  these 
two  till  the  verdict  was  brought  in, 
which  found  the  will  a  good  will,  and 
then    committed    the    two    witnesses 
to  the  Fleet,  for  that,  if  this  was 
suffered,  it  would  be  in  any  man's 
power  to  destroy  another's  will."    And 
in  this  case  the  court  committed  the 
witnessess,  and  took  security  of  the 
plaintiff  to  prosecute  them  for  perjury. 

Deeisloiui  rejeetlnc  wills. 

In  Luper  v.  Werts  (1890)  19  Or, 
122,  23  Pac.  850,  the  court  reversed 
the  decree  of  probate  where  the  will 


had  no  attestation  clause,  and  was 
signed  by  the  testator  with  his  mark, 
and,  as  to  one  of  the  witnesses,  there 
was  no  acknowledgment  by  the  tes- 
tator of  his  signature,  nor  was  it 
made  in  the  witness's  presence. 

In  Re  Beggans  (1906)  68  N.  J.  Eq. 
572,  59  Atl.  874,  it  was  held  that  the 
court  properly  rejected  a  will  signed 
by  mark,  which  had  the  following 
attestation  clause:  ''We,  the  under- 
signed, witnessed  Mrs.  Ann  Beggans 
sign  this  paper,  which  she  declared 
and  acknowledged  to  be  her  last  will 
and  testament."  As  to  the  declara- 
tion one  witness  testified  for  it,  the 
other  against  it,  but  the  latter  had 
stated  the  contrary  in  his  affidavit 
before  the  surrogate,  and  the  court 
considered  the  publication  was  estab- 
lished. As  to  whether  the  making  of 
the  testatrix's  mark  was  before  ox 
after  signing  by  the  witnesses,  the 
witness  last  referred  to  stated  that 
the  witnesses  signed  first,  and  this 
was  to  some  extent  corroborated  by 
the  testimony  of  a  nonattesting  wit- 
ness; the  other  attesting  witness 
testified  that  the  witnesses  signed 
after  the  testatrix  had  made  her  mark. 
The  court  considered  that  upon  this 
point  the  decree  rejecting  probate  was 
correct.  The  third  question  was  as 
to  whether  the  witnesses  signed  in  the 
presence  of  the  testatrix,  as  to 
which  the  attestation  clause  was 
silent.  Both  witnesses  testified  that 
they  signed  in  an  adjoining  room,  and 
the  witness  whose  other  testimony 
was  for  the  probate  testified  that  the 
testatrix  could  have  seen  the  signing 
had  she  turned  in  that  direction;  the 
other  witness  stated  th^t  it  was  in  a 
part  of  the  room  where  the  testatrix 
could  not  have  seen  it,  and  on  this 
point  also  the  court  considered  that 
the  decree  rejecting  probate  was 
supported.  The  two  following  cases, 
while,  perhaps,  cases  of  failure  to 
remember  rather  than  of  adverse 
recollection,  may  be  referred  to  in 
this  connection: 

In  Burke  v.  Nolan  (1882)  1  Dem. 
(N.  Y.)  436,  the  surrogate  rejected 
a  will  signed  by  mark, .  where  it 
appeared  that  the  scrivener,  a  lawyer, 
read  the  will  to  the  testator,  asked 
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him  if  he  declared  it  to  be  his  will, 
and  if  he  wanted  "those  gentlemen" 
to  witness  it,  and  that  the  testator 
made  some  affirmative  motion,  or  said 
"Yes,"  or  something  of  the  kind, 
but  it  did  not  appear  that  the  testator 
knew  what  gentlemen  the  scrivener 
referred  to,  he  being  very  feeble, 
and  there  was  no  evidence  that  he 
knew  that  the  men  in  question  were 
there  for  the  purpose  of  witnessing 
his  will.  One  of  the  witnesses 
testified  that  he  was  too  far  off  to 
hear  what  was  read,  and  the  court 
considered,  therefore,  that  there  was 
no  valid  declaration  or  request  as  to 
this  witness,  and  that  the  attestation 
clause,  "which  does  not  appear  to 
have  been  read  to  him,"  could  not  out- 
weigh his  positive  statement.  The 
other  witness  seems  to  have  been 
somewhat  nearer,  but  his  testimony 
on  this  point  does  not  appear. 

The  court  declined  to  admit  to  pro- 
bate a  will  where  the  scrivener,  one 
of  the  attesting  witnesses,  testified 
that  he  wrote  the  testator's  name  at 
the  end  of  the  will  at  his  request,  and 
the  other  witness  testified  that  there 
was  some  discussion  about  the 
testator  writing  his  name,  and  that 
he,  feeling  too  weak  to  write,  got  out 
of  bed  and  went  over  to  the  paper  and 
made  his  mark,  and  that  the 
other  witness  then  said  to  the  depo- 
nent, 'Now,  I  suppose,  I  will  write 
Daniel  Keeports,  his  mark;  will  that 
do?'  and  I  said  I  supposed  it  would; 
I  don't  recollect  any  more,  only 
putting  our  names  to  it.  The  old  man 
got  on  the  bed  again;  ...  he  did 
not  say  anything  that  I  can  recollect 
when  Hess  spoke  of  signing  his  name 
to  the  mark."  The  court  considered 
that  it  was  not  shown  that  the  name 
was  written  by  the  direction  of  the 
testator.  Barr  v.  Graybill  (1850)  13 
Pa.  396. 

///.  other  instrumental 

It  will  be  seen  that  in  the  reported 
case  (Matheson  v.  Cabibo,  ante,  1263) 
it  was  held  that  it  was  error 
to  withdraw  the  evidence  from  the 
jury  in  an  action  on  a  note  apparently 
indorsed  by  a  woman  by  her  mark, 
with  a  witness  who  was  her  son,  who 
practically   admitted  his   own   signa- 


ture, but  denied  that  his  mother 
signed  the  indorsement,  or  knew  any- 
thing about  the  note;  there  being 
however,  evidence  of  negotiations, 
etc.,  pointing  to  the  indorsement  by 
her. 

In  Jones  v.  Hough  (1884)  77  Ala. 
437,  where  the  plaintiff  brought  an 
action  for  money  had  and  received, 
claiming    that  *  the     defendant    had 
received  and  sold  crops  knowing  that 
they  were  mortgaged  to  the  plaintiff, 
the  mortgage  purported,  as  the  court 
states,  "to  be  signed  with  the  maker's 
mark,   and   to   be   witnessed  by  two 
witnesses,  each  of  whom  signed  only 
with  a  mark.    The  plaintiff  alone  was 
examined  to  prove  the  execution,  and 
he  testified  that  Dave   Calhoun,  the 
maker,   executed   it.     On  this  proof 
it  was  allowed  to  go  to  the  jury,  and 
Jones,  the  defendant,  excepted.    Be- 
fore the  testimony  in  proof  of  execu- 
tion was  offered,  defendant  admitted 
that  the  subscribing  witnesses,  who 
were  in  court,  if  placed  on  the  stand, 
'would  state  they  were  illiterate,  and 
could   neither   read   nor   write;  that 
plaintiff    could    not    prove    by   said 
witnesses  the  execution  of  said  mort- 
gage;    that     neither    of    said    wit- 
nesses could  identify  said  mortgage 
as  the  writing  each  was  requested  to 
make  [his  or]  her  mark  upon,  as  an 
attesting  witness,  by  said  plaintiff; 
nor  could  either  of  said  witnesses  say 
that  the  mark  appearing  near  [his  or] 
her  name,  as  written,  was  [his  or]  her 
mark,  nor  could   either   identify  the 
mark  appearing  near  the  name,  Dave 
Calhoun.'  "    It  was    held    that    the 
mortgage  was   properly   admitted  in 
evidence. 

In  Robinson  v.  Brennan  (1874)  115 
Mass.  582,  in  a  writ  of  entry  to  fore- 
close a  mortgage,  where  the  mort- 
gagor signed  the  mortgage  and  notes 
by  making  his  mark,  it  was  held  that 
there  was  sufficient  evidence  to  go  to 
the  jury,  where  the  attesting  witness, 
an  attorney  at  law  who  drafted  the 
mortgage,  testified  that  he  witnessed 
the  execution  of  the  mortgage  by  the 
mortgagor,  on  September  22,  1856. 
but  that  his  recollection  of  the  trans- 
action was  general ;  that  he  could  not 
say  whether  the  defendant  asked  him 
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to  attest  the  mortgage  and  notes  or 
not;  and  could  not  say  from  his 
recollection  whether  or  not  the  defend- 
ant knew  that  he  signed  his  name 
as  attesting  witness,  but  that  he 
made  and  witnessed  the  paper  in  the 
usual  course  of  business. 

On  the  other  hand,  in  Wienecke  v. 
Arbin  (1898)  88  Md,  182,  44  L.R.A. 
142,  40  Atl.  709,  it  was  held  that 
an'  assignment  purporting  to  be 
signed  by  the  mark  of  a  woman  hold- 
ing an  insurance  policy  on  her  hus- 
band's life,  and  delivered  with  the 
policy  by  the  husband  to  his  creditor, 
is  not  sufficiently  proved  nearly 
twenty-five  years  afterward,  by  the 
testimony  of  an  attesting  witness  to 
the  effect  that  he  certainly  saw  her 
sign  the  paper,  o^  he  would  not  have 
put  his  name  there,  when  he  is 
unable  to  recall  the  circumstances 
or  the  place  of  the  alleged  signing, — 
especially  when  there  is  no  proof 
that  she  made  or  authorized  the 
delivery  of  the  policy  to  the  alleged 
assignee,  or  that  the  assignment  was 
read  or  explained  to  her,  while  it 
appears  that  she  could  not  read. 

In   Eminent    Household,    C.    W.    v. 
Prater  (1913)  37  Okla,  568,  133  Pac. 
48,  the  plaintiff  sued  to  recover  on  an 
insurance  policy;  the  insurance  com- 
pany admitted  the  execution  of  the 
policy,  the  death  of  the  insured,  and 
the  identity   of  the  beneficiary,   but 
alleged  fraud  in  the  procurement  of 
the  policy  by  the  insured  in  that  the 
warranties  contained  in  the  applica- 
tion were  false  and  untrue,  etc.,  and 
offered   a   purported   application   ap- 
parently   signed    by    mark    with    a 
physician's  name  near,  with  the  word 
"witness"  attached.    It  was  held  that 
'  the  trial   court  properly   refused   to 
admit  such  purported  application  in 
evidence  where  the  testimony  was  as 
follows :    The  physician  was  called  as 
a  witness  in  behalf  of  the  insurance 
company,  and  testified,  among  other 
things,  that  he  was  acquainted  with 
Mrs.  Elizabeth  Prater  in  her  lifetime; 
that  he  was  employed  by  the  defendant 
company   as   a  medical   examiner  at 
the  time  he  examined  Mrs.  Prater  for 
insurance,    at    the    time    mentioned 
fh    the    proffered    application;    that 


said  examination  was  milde  by  ques- 
tions and  answers;  that  the  answers 
in  the  application  in  question  were,  he 
thought,  in  his  handwriting;  he 
recognized  his  signature  at  bottom  of 
the  application  as  genuine;  he  testi- 
fied that  there  was  no  one  present 
except  himself  and  Mrs.  Prater  at  the 
time  the  examination  was  made;  that 
he  propounded  the  questions  to  her; 
that  he  did  not  see  her  sign 
her  name  by  mark  or  otherwise;  that 
he  did  not  sign  her  name  for  her; 
that  he  did  not  know  who  did  sign  it. 
The  plaintiff  below,  William  H. 
Prater,  testified  in  his  own  behalf, 
ajnong  other  things,  as  follows :  That 
he  was  a  son  of  Elizabeth  Prater, 
deceased;  that  she  was  educated  and 
could  write;  that  he  knew  her  signa- 
ture ;  that  the  signature  purporting  to 
be  hers,  attached  to  the  application 
offered  in  evidence  by  the  insurance 
company,  was  not  her  signature;  that 
she  did  not  sign  by  mark,  but  always 
wrote  her  name. 

There  is  one  case  where  an  instru- 
ment signed  by  mark  was  held  upon 
the  testimony  to  have  been  prop- 
erly rejected,  where,  upon  a  new 
trial  and  somewhat  different  testi- 
mony, the  court  held  the  instrument 
to  have  been  properly  proved,  and  this 
decision  was  sustained  on  appeal. 
Thus,  in  Hays  v.  Hays  (1847)  6  Pa. 
868,  it  was  held  that  the  trial  court 
properly  refused  to  admit  in  evidence 
a  purported  deed  dated  1832  from 
John  Hays  to  his  brother  Jacob,  signed 
by  mark,  where  the  grantor  had 
died  in  1845,  having  been  a  lunatic 
with  lucid  intervals  for  forty  years. 
One  of  the  attesting  witnesses  proved 
his  own  signature,  and  said  that  it  was 
made  at  the  request  of  the  grantee, 
and  that  the  paper  was  so  folded  that 
he  saw  no  signatures  upon  it  except 
his  own  and  that  of  the  other  attest- 
ing witness ;  he  did  not  see  it  executed, 
did  not  know  what  was  in  it;  that 
Jacob  asked  John  if  he  wished  it 
should  be  as  in  the  paper,  and  John 
said  he  did.  The  other  attesting  wit- 
ness proved  his  own  signature; 
thought,  from  the  look  of  it  that  he 
wrote  the  grantor's  name;  did  not 
recollect  whether  the  grantor  made 
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the  mark;  thought  it  was  made  at  the 
time ;  he  was  the  grantor's  son-in-law, 
and  that  was  the  first  time  he  knew 
the  grantor  could  not  write :  could  not 
say  who  asked  him  to  sign,  but 
thought  he  knew  it  was  agreeable  to 
the  grantor  that  he  should  write  the 
grantor's  name:  "The  mark  to  the 
receipt  was  the  one  I  think  was  made 
at  the  time.  I  think  I  signed  both 
names  at  the  same  time.  ...  I 
think  John  Hays  made  one  of  the 
marks  at  the  time,  and  I  don't  recol- 
lect of  more  than  one  mark  being 
made  at  that  time,  and  that  the 
lower  one."  On  an  appeal  after  a  later 
trial,  it  was  held  in  Harden  v.  Hays 
(1850)  14  Pa.  91,  that  the  deed  was 
on  the  later  trial  properly  admitted 
where  the  subscribing  witness  second- 
ly referred  to  on  the  former  appeal 
testified:  "This  is  my  signature  as 
witness.  ...  I  think  I  wrote  John 
Hays's  name  to  the  deed,  at  that  time. 
I  have  no  recollection  of  writing  it 
afterwards.  I  did  not  know  what  the 
paper  was.  Jacob  and  John  said  it 
was  a  contract.  I  asked  John  if  he 
was  satisfied ;  he  said  he  was ;  it  was 
a  dealing  between  him  and  his 
brother.  John  Hays  made  his  mark. 
...  I  saw  him  do  it  at  that  time. 
I  think  to  both  the  deed  and  the 
receipt,"  etc.  The  witness,  being 
referred  to  his  former  testimony, 
said:  "I  was  positive  then  as  to  his 
making  his  mark,  but  not  as  to  both 
marks,"  etc.  There  was  also  evi- 
dence that  the  deed,  given  in  evidence, 
was  made  in  pursuance  of  a  parol 
contract,  made  long  before,  and  that 


frequently,  since  the  execution  of  the 
deed,  John  Hays  acknowledged  that 
he  made  it. 

The  two  following  cases,  while  be- 
yond the  scope  of  this  annotation, 
may  be  referred  to  as  illustrating  the 
caution  necessary  in  the  execution  of 
papers  by  mark: 

In  Hatton  v.  Fish  (1851)  8  U.  a 
Q.  B.  177,  where  the  subscribing  wit- 
ness to  a  bond  signed  by  his  brother 
by  mark  swore  that  for  want  of  his 
spectacles  he  could  not  read  it  at  the 
time  of  its  execution,  and  could  not 
tell  whether  the  bond  was  truly  read 
or  not,  but  he  swore  positively 
that  there  was  nothing  read  or  said 
about  ,£50  penalty  (which  was  the 
penalty  sued  for),  and  as  there  was  no 
other  sufficient  evidence,  it  was  held 
that  the  trial  court  properly  refused 
to  allow  the  paper  to  be  read  to  the 
jury. 

Where,  according  to  the  evidence  of 
the  subscribing  witness  to  a  blind  and 
illiterate  person's  putting  his  mark 
to  a  chattel  mortgage,  and  of  all  the 
other  persons  present  at  the  time, 
the  paper  was  not  read  over  to  the 
mortgagor,  although  he  desired  it 
done,  and  it  appeared  further  that  the 
subscribing  witness  also  asked  to  have 
it  read  over,  and  that  neither 
he  nor  the  mortgagor  knew  anything 
about  its  contents,  and  that  such 
witness  could  only  write  his  name, 
but  could  not  read  writing,  it  was  held 
that  the  execution  of  the  instrument 
was  not  sufiiciently  shown.  Owens  v. 
Thomas  (1856)  6  U.  C.  C.  P.  883. 

B.  B.& 


A.  M.  HARKEY,  Appt.. 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Criminal  Appeals  >— Oetoher  5,  1921» 

(—  Tex.  Grim.  Rep.  — ,  234  S.  W.  221.) 

Food  —  coffee  grounds  as  —  mingling  with  poison. 

1.  Coffee  grounds  from  which  an  infusion  of  coffee  is  to  be  made  for 
use  as  a  beverage  are  within  the  operation  of  a  statute  providing  punish- 
ment for  anyone  who  shall  mingle  any  noxious  substance  with  any  drink, 
food,  or  medicine,  with  intent  to  kill  or  injure  any  other  person. 

[See  note  on  this  question  beginning  on  page  1282.] 
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Evidence  —  confession  —  when  re- 
ceived. 

2.  A  confession  is  not  evidence  un- 
less voluntary. 

[See  1  R.  C.  L.  552.] 

Trial  —  question  for  jury  —  voluntary 
confession. 

3.  Upon  conflicting  evidence  the 
question  whether  or  not  a  confession 
was  voluntary  is  for  the  jury. 

[See  1  R.  C.  L.  577-579.] 

Evidence  —  confession  —  withhold- 
ing from  jury. 

4.  The  court  cannot  withhold  an  al- 
leged confession  from  the  jury  where 
the  evidence  is  conflicting  as  to  wheth- 
er or  not  it  was  voluntarily  made. 

[See  1  R.  C.  L.  578,  579.] 

—  confession  as  proof  of  corpus  de- 
licti. 

5.  An  extrajudicial  confession  may 
be  used  to  aid  in  the  proof  of  the 
corpus  delicti  in  a  prosecution  for 
mingling  poison  with  food. 

[See  1  R.  C.  L.  587,  588.] 

Criminal  law  —  corpus  delicti — when 
proved. 

6.  The  corpus  delicti  in  a  prosecu- 
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tion  for  mixing  poison  with  food  is 
suflliciently  established  by  evidence 
that  warrants  the  conclusion  that  poi- 
son was  so  mingled  with  criminal  in- 
tent 

Evidence — weight  of  confession. 

7.  A  confession  is  admissible  to 
identify  the  one  making  it  as  the  crim- 
inal agent  in  a  prosecution  for  mixing 
poison  with  food. 

Appeal  —  refusal  of  continuance  — 
error. 

8.  Refusal  of  continuance  to  secure 
the  attendance  of  witnesses  who 
would  testify  to  the  inability  of  ac- 
cused to  make  a  confession  at  a  cer- 
tain time,  when  it  was  not  made  until 
a  much  later  time,  is  not  reversible 
error. 

On  Petition  for  Rehearing. 

Criminal  law  —  placing  poison  in  food 
—  effect  of  repentance. 

9.  In  the  absence  of  a  statutory  pro- 
vision making  it  so,  repentance  and  at- 
tempt to  remove  the  poison  are  no  de- 
fense to  a  prosecution  for  attempt  to 
kill  by  placing  poison  in  food. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Mc- 
Culloch  County  (Woodward,  J.)  convicting  him  of  putting  strychnine  in 
a  coffeepot  containing  coffee  grounds,  with  intent  to  injure  another.  A/- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.     Flack    &    Flack,    J.     E.     under  our  laws,  and  were  inadmissible 


Sltr<H»hire,  and  Sam  McColluniy  for 
appellant: 

Even  though  the  confession  of  de- 
fendant be  taken  as  true,  the  facts 
would  not  warrant  a  conviction,  as  his 
'  acts  were  not  penalized  by  Penal  Code, 
art.  1077. 

Bishop,  Statutory  Crimes,  §  193; 
Sutherland,  Stat.  Constr.  §  848;  86 
Cyc.  1183-1188;  Summers  v.  State,  49 
Tex.  Crim.  Rep.  90,  90  S.  W.  310;  Fon- 
ville  V.  State,  —  Tex.  Crim.  Rep.  — ^ 
62  S.  W.  573. 

The  admissibility  of  an  extrajudi- 
cial confession  is  always  a  proposition 
of  law  to  be  passed  upon  by  the  court, 
and  not  by  the  jury. 

Gillett,  Indirect  &  Collateral  Ev.  § 
120 ;  2  Whart.  Crim.  Ev.  §  632. 

The  confessions  were  shown  to  have 
been  induced  by  the  promise  of  im- 
munity from  prosecution,  and  by  per- 
suasion, and  by  hope  of  the  restitution 
of  the  accused's  wife  and  baby  to  him, 
^nd  were  therefore  not  freely  made 


against  him  before  the  jury. 

Womack  v.  State,  16  Tex.  App.  178 ; 
Clajrton  v.  State,  31  Tex.  Crim.  Rep. 
489,  21  S.  W.  255 ;  Searcy  v.  State,  28 
Tex.  App.  513,  13  S.  W.  782;  Cook  v. 
State,  32  Tex.  Crim.  Rep.  27,  22  S.  W. 
23;  Whart.  Crim.  Ev.  §  631;  Bozeman 
V.  State,  85  Tex.  Crim.  Rep.  653,  215  S. 
W.  319. 

This  confession  was  inadmissible  to 
the  jury  because  the  state  had  not 
previously  tendered  sufficient  evidence 
of  the  corpus  delicti. 

Anderson  v.  State,  34  Tex.  Crim. 
Rep.  546,  53  Am.  St.  Rep.  722,  31  S.  W. 
673;  Conde  v.  State,  35  Tex.  Crim. 
Rep.  98,  60  Am.  St.  Rep.  22,  34  S.  W. 
286 ;  Harris  v.  State,  28  Tex.  App.  308, 
19  Am.  St.  Rep.  837,  12  S.  W.  1102; 
Follis  V.  State,  46  Tex.  Crim.  Rep.  202, 
78  S.  W.  1069;  Whart.  Homicide,  3d 
ed.  p.  896;  Hill  v.  State,  11  Tex.  App. 
139;  Gillett,  Indirect  &  Collateral 
Ev.  §  117. 

The  court  should  have  instructed  the 
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jury  that  defendant  could  not  be  con- 
victed alone  upon  his  extrajudicial 
confession,  and  that  the  confession 
could  not  be  taken  into  consideration 
in  determining  that  a  crime  had  been 
committed. 

Dunlap  V.  State,  50  Tex.  Grim.  Rep. 
504,  98  S.  W.  845;  Griffin  v.  State,  49 
Tex.  Crim.  Rep.  440,  93  S.  W.  732; 
Attaway  v.  State,  35  Tex.  Crim.  Rep. 
403,  34  S.  W.  112;  16  C.  J.  p.  1003,  § 
2420. 

It  was  error  for  the  court  to  refuse 
the  application  of  defendant  for  a  con- 
tinuance on  account  of  the  absence  of 
certain  witnesses. 

Roberts  v.  State,  67  Tex.  Crim.  Rep. 
580,  150  S.  W.  628 ;  Barlow  v.  State,  61 
Tex.  Crim.  Rep.  64,  133  S.  W.  1050. 

Mr.  R.  H.  Hamilton,  Assistant  At- 
torney General,  for  the  State. 

Morrow,  P.  J.,  delivered  the  opin- 
ion of  the  court : 

Appellant  is  convicted  of  a  felony ; 
his  punishment  fixed  at  confinement 
in  the  penitentiary  for  a  period  of 
six  years.  The  offense  is  defined  in 
article  1077  of  the  Penal  Code  thus : 
"If  any  person  shall  mingle  or  cause 
to  be  mingled  any  other  noxious  po- 
tion or  substance  with  any  drink, 
food  or  medicine,  with  intent  to  kill 
or  injure  any  other  person,  .  .  . 
he  shall  be  punished/'  etc. 

The  act  relied  on  is  that  appellant 
put  strychnine  in  a  coffeepot  con- 
taining coffee  grounds,  with  the  in- 
tent to  injure  one  Coalson.  The 
facts  show  that  the  appellant  was 
the  husband  of  a  daughter  of  J.  N. 
Coalson,  that  with  his  wife  and 
baby  he  resided  at  the  home  of  J.  N. 
Coalson  and  wife,  and  that  it  was 
the  custom  of  all  members  of  the 
family  to  drink  coffee  at  breakfast, 
but  that  at  the  noon  meal  J.  N. 
Coalson  alone  had  the  habit  of  doing 
so.  On  the  morning  of  the  offense, 
breakfast  was  prepared  by  the  wife 
of  J.  N.  Coalson,  coffee  was  made, 
and  several  members  of  the  family 
partook  of  it,  all  of  the  fluid  being 
drained  out  of  the  pot,  and  the 
grounds  left  therein,  pursuant  to  a 
custom,  known  to  the  appellant,  of 
using  them  in  the  preparation  of 
coffee  for  the  use  of  J.  N.  Coalson 
at  the  noon  meal.  Before  the  noon 
meal  was  prepared,  the  poison  was  * 


placed  in  the  form  of  powder  or 
crystals  in  the  coffeepot,  and  became 
mixed  with  the  coffee  grounds  there- 
in. While  preparing  the  noon  meal, 
Mrs.  Coalson  observed  the  sub- 
stance, and  by  reason  thereof  did 
not  use  the  grounds,  or  the  coffee- 
pot, but  prepared  coffee  in  another 
vessel.  The  contents  of  the  coffee- 
pot were  analyzed  and  found  to  con- 
tain strychnine  in  poisonous  quan- 
tity. 

Appellant  confessed  that  he  had 
put  the  poison  into  the  coffeepot 
with  the  intent  to  kill  J.  N.  Coalson. 
Appellant  testified  as  a  witness  and 
admitted  that  he  made  the  confes- 
sion, but  claimed  that  he  did  not 
speak  the  truth ;  that,  in  fact,  he  did 
not  commit  the  crime,  but  that  he 
was  induced  to  make  the  confession 
by  his  desire  to  be  reunited  with  hi& 
wife  and  child,  and  his  desire  to  re- 
lieve the  anxiety  of  mind  of  J.  N. 
Coalson,  who,  at  the  time  the  con- 
fession was  made,  was  in  a  very  low 
state  of  health,  and  was  melancholy 
by  reason  of  the  occurrence,  and  the 
fact  that  suspicion  was  directed 
against  his  wife.  Evidence  negativ- 
ing an  inducement  or  promise  made 
to  the  appellant  to  secure  the  con- 
fession was  introduced.  Appellant 
also  testified  that  after  the  poison- 
ing act  described,  and  before  the 
noon  hour,  he  recanted  and  sought 
to  remove  the  poison ;  but  its  pres- 
ence was  discovered  by  Mrs.  Coal- 
son while  he  was  seeking  an  oppor- 
tunity to  carry  his  purpose  into  ef-* 
feet. 

The  theory  is  advanced  that  the 
verdict  and  judgment  are  unsup- 
ported by  the  evidence,  for  the  rea- 
son that  the  coffee  grounds  with 
which  the  poison  was  mingled  were 
neither  food  nor  drink. 

"The  coffee  bean  is  generally 
used  in  the  preparation  of  a  taWe 
beverage  called  'coffee,'  made  by  us- 
ing the  parched  and  ground  coflfee 
beans  in  preparing  an  infusion  with 
boiling  water."  Century  Diction- 
ary. 

The  question  whether  the  coffee 
grounds  in  question  can  be  classified 
as  food  or  drink,  within  the  meaning 
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of  the  statute,  is  vital.  The  courts 
have  considered  the  meaning  of 
these  terms  as  used  in  pure  food 
statutes  and  other  police  regula- 
tions. See  19  Cyc.  1085 ;  2  Words  & 
Phrases,  2d  series,  p.  591;  Com.  v. 
Pflaum,  236  Pa.  294,  84  Atl.  842, 
Ann.  Cas.  1913E,  1287;  Jewett  v. 
Small,  20  S.  D.  232,  105  N.  W.  738 ; 
Armour  &  Co.  v.  State  Dairy  Comr. 
(Armour  &  Co.  v.  Bird)  159  Mich. 
1,  25  L.R.A.(N.S.)  616,  123  N.  W. 
580.  These  decisions  declare,  in 
substance,  that  the  term  "food"  in- 
cludes every  article  used  for  food  or 
drink  by  man. 

"Any  article  used  as  food  or  drink 
by  man,  whether  simple,  mixed,  or 
compound,  including  food  adjuncts, 
such  as  condiments,  spice,"  etc. 
Webster's  New  Int.  Diet.  844. 

In  the  instant  case,  the  testimony 
is  affirmative  and  undisputed  that  it 
was  the  custom  in  the  Coalson  fam- 
ily to  use  the  grounds  left  from 
breakfast  in  preparing  coffee  for 
the  noon  meal.  Other  testimony 
was  introduced  to  the  effect  that 
there  remains  in  coffee  grounds,  ^f t- 
er  once  used,  food  value.  The  quan- 
tity of  ground  coffee  compared  with 
the  water  used  would  bear  upon  the 
strength  of  the  grounds  remaining. 
The  custom  of  using  the  grounds  a 
second  time  implies  that  they  were 
adapted  to  the  purpose.  '  On  the  par- 
ticular occasion,  they  were  left  in 
the  coiBfeepot  preliminary  to  their 
use  in  the  preparation  of  the  noon 

meal,  pursuant  to 
fgronnSn  wuZ'         custom.     Upon  the 

IToilS""*  ^"'^     ^^^  before  us,  we 

think  the  substance 
in  the  coffeepot  with  which  the  poi- 
son was  mixed  was  within  the  stat- 
ute. 

It  is  claimed  that  appellant's  con- 
fession was  not  voluntary  and  that 
it  should  have  been  excluded.  In  his 
testimony  he  claimed  that  it  was 
false,  and  was  induced  by  the  prom- 
ises and  conduct  of  Reverend  Banks. 
Banks  and  appellant  were  members 
of  the  same  church  and  the  same 
lodge,  and  attended  the  church  con- 
ference together.  At  the  time  a  di- 
vorce proceeding  was  pending,  and 
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Mr.  Coalson  was  in  a  very  low  state 
of  health.  Appellant  wanted  the 
divorce  suit  abandoned,  and  his  wife 
and  baby  restored  to  him,  and  a  rec- 
onciliation with  Mr.  Coalson,  and 
confided  his  desires  to  Banks.  Ap- 
pellant also  testified  that  his  confes- 
sion was  induced  by  a  desire  to  re- 
store the  health  of  Coalson,  to 
counteract  the'  suspicion  against 
Mrs.  Coalson,  and  effect  the  restora- 
tion of  his  wife  and  baby;  that 
Banks  told  him  his  confession  would 
result  in  his  reunion  with  his  wife 
and  baby,  and  that  from  his  various 
conversations  with  Banks  he  felt 
confident  that  he  had  the  assurance 
of  Banks  that  all  these  results  would 
follow  the  confession. 

Banks  said  that  appellant  dis- 
cussed his  troubles,  namely,  his 
separation  from  his  wife  and  baby, 
and  his  estrangement  with  his  fa- 
ther-in-law, and  the  suspicion  rest- 
ing upon  his  mother-in-law,  the  low 
state  of  health  of  Mr.  Coalson,  and 
asked  the  assistance  of  Banks,  who 
replied  that  he  would  pray  over  the 
matter,  and  that  if  he  thought  the 
appellant  innocent,  he  would  help 
him  in  any  way  within  his  power; 
that  subsequently  he  told' appellant 
that  he  had  prayed  over  the  matter, 
and  decided  he  was  guilty ;  that  ap- 
pellant said/  "I  done  that,"  and  said 
a  knowledge  of  it  would  be  a  great 
relief  to  Mr.  Coalson,  who  was  in  a 
dying  condition ;  that  the  appellant 
expressed  a  desire  to  confess,  and 
that  a  meeting  was  arranged  by 
Banks,  in  which  the  confession  was 
made  in  the  presence  of  Coalson  and 
others;  and  appellant  afterwards 
expressed  relief  in  getting  the  mat- 
ter off  his  mind.  Banks  disclaimed 
ever  promising  to  help  in  any  way 
in  court,  or  to  intercede  in  trying  to 
get  appellant's  wife  and  baby  back, 
and  declared  that  he  offered  no  in- 
ducement to  make  the  confession. 

The  confession  was  not  evidence 
unless  voluntary.    Womack  v.  State, 

16  Tex.  App.  188;  K,,„^„ee- 
Branch's  Anno.  Pe-  oonfeimioii- 

nal    Code     (Tex.)     §    "'*•-"  recelred. 

66;  Underbill,  Crim.  Ev.  §  126. 
Whether      appellant's      testimony. 
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standing  alone,  would  have  been  suf- 
ficient to  discredit  the  voluntary 
character  of  the  confession,  is  open 
to  question.  Rice  v.  State,  22  Tex. 
App.  655,  3  S.  W.  791;  Branch's 
Anno.  Penal  Code  (Tex.)  p.  41.  If, 
however,  it  be  conceded  that  it  was 
sufficient  to  produce  this  result,  the 
denial  of  its  truth  by  the  witaess 
Banks  produces  a  conflict  of  evi- 
dence as  to  the  existence  of  facts, 
and  conceding  the  truth  of  Banks's 
testimony,     appellant's    confession 

was  not  induced  by 
7or"j;n?y-"**""  any  promise.  The 
conf?^?ton.  solution  of  this  con- 

flict, under  the 
practice  prevailing  in  this  state,  was 
for  the  jury.  The  most  that  appel- 
lant might  have  demanded  was^that 
the  jury  be  called  upon  to  determine 
whether  the  confession  was  volun- 
tary, and  to  reject  it  if  they  did  not 
believe  it  to  be  so.  Johnson  v.  State, 
49  Tex.  Crim.  Rep.  314,  94  S.  W. 
224;  UnderhiU,  Crim.  Ev.  §  126, 
note  16;  Kennon  v.  State,  46  Tex. 
Crim.  Rep.  359,  82  S.  W.  518 ;  16  G. 
J.  p.  1003,  note  32.    Considering  the 

record  as  it  is  made, 
and  in  view  of  the 
conflict  of  evidence, 
the  court  would  not 
have  been  warranted  in  withholding 
the  confession  from  the  jury.  No 
request  was  made  to  have  the  jury 
determine  its  character. 

While  the  corpus  delicti  may  not 
be  proved  by  the  extrajudicial  con- 
fession alone,  such  confession  may 

-confe..ion  «.  ^  "se^  to  aid  in  the 
proof  of  corpus  prooi.  JacKSon  V. 
delicti.  g^^^g^  29  Tex.  App. 

464,  16  S.  W.  247 ;  Kugadt  v.  State, 
38  Tex.  Crim.  Rep.  681,  44  S.  W. 
989 ;  Gallegos  v.  State,  49  Tex.  Crim. 
Rep.  115,  90  S.  W.  492;  Lott  v. 
State,  60  Tex.  Crim.  Rep.  163,  131 
S.  W.  553;  Branch's  Anno.  Penal 
Code  (Tex.)  p.  1049.  In  the  instant 
case,  the  corpus  delicti  was  estab- 
lished by  proof  independent  of  the 
confession.  Aside  from  the  confes- 
sion, the  evidence  warrants  the  con- 
clusion that  the  poison  was  mixed 
with  the  coffee  grounds  with  crim- 


Evldence— 
confofilon— 
wtthholdinv 
from  Jury. 


inal  intent.    This  satisfied  the  law 
demanding  proof  of  cnminai  uw- 
the    corpus    delicti,  corpu.  delicti 
The  appellant's  con-  ""^''*"'  '''•^•^*- 
f ession  was  available  to  identify  him 
as  the  criminal  agent.    Sullivan  v. 
State,  40  Tex.  Crim.  «^^^„^^ 
Rep.     639,     51     S.  weight  of 
W.  375 ;  Gallegos  v.  ^<^-''— *••• 
State,  49  Tex.  Crim.  Rep.  115, 90  S. 
W.  492 ;  16  C.  J.  p.  1003 ;  Chapman 
V.  Com.  33  Ky.  L.  Rep.  965,  112  S. 
W.  567 ;  Whart.  Crim.  Ev.  10th  ei 
§633. 

The  facts  supporting  the  infer- 
ence that  crime  was  committed— 
that  is,  that  strychnine  was  put  in 
the  coffee  grounds  with  intent  to  kill 
or  injure — being  uncontroverted 
and  not  dependent  upon  the  confes- 
sion, we  are  of  the  opinion  that  the 
court  did  not  commit  error  warrant- 
ing a  reversal  in  refusing  to  in- 
struct the  jury  "that  the  confession 
could  not  be  taken  into  considera- 
tion in  determining  that  the  crime 
was  committed.'*  Lott  v.  State,  60 
Tex.  Crim.  Rep.  167,  131  S.  W.  553; 
Southern  v.  State,  60  Tex.  CrinL 
Rep.  579, 132  S.  W.  778. 

A  continuance  was  sought  because 
of  the  absence  of  two  physicians, 
who,  according  to  the  averments, 
would  have  testified  that  during  the 
spring  and  fall  of  1918  appellant 
"was  suffering  with  a  nervous  dis- 
ease, which  has  affected  his  mind 
and  mental  capacity  to  such  an  ex- 
tent as  to  render  him  wholly  inca- 
pable of  making  an  extrajudicial 
confession."  The  confession  proved 
was  made  in  September,  1919 ;  the 
record  revealing  no  continuance  of 
the  disorder  or  its  existence  at  any 
time  subsequent  to  the  fall  of  1918, 
nor  that  it  prevailed  at  the  time 
confession  was  made,  the  action  of 

the         court         com-    Appe«l-ref.«tl 

plained  of  does  not  of  eontta«aBc« 
require  or  justify  a  "*'"•'• 
reversal  of  the  judgment.  Wooten 
V.  State,  51  Tex.  Crim,  Rep.  428, 102 
S.  W.  416;  Leache  v.  State,  22  Tex. 
App.  279,  58  Am.  Rep.  638,  3  S.  W. 
539 ;  Roberts  v.  State,  89  Tex.  Crim, 
Rep.  454,  231  S.  W.  760. 


•    HARKEY 

( —  Tex.  Crim,  Rep. 

Findinfir  no  reversible  error,  the 
judgment  is  affirmed. 

A  motion  for  rehearing  having 
been  filed,  Lattimore,  J.,  on  Novem- 
ber 2,  1921,  handed  down  the  fol- 
lowing opinion: 

Appellant  insists  in  his  motion  for 
rehearing  th&t  we  erred  in  holding 
coffee  grounds  to  be  food,  within  the 
meaning  of  article  1077,  Vernon's 
Penal  Code.  Com.  v.  Caldwell,  190 
Mass.  355,  112  Am.  St.  Rep.  334,  76 
N.  E.  955,  5  Ann.  Cas.  879,  a  Massa- 
chusetts case,  is  cited  as  authority 
for  the  contention.  We  have  exam- 
ined this  case,  and  do  not  agree  with 
the  conclusion  reached  therein  in  re- 
gard to  this  matter,  which  is  that 
tea  and  coffee  are  not  provisions, 
within  the  comprehension  of  a  stat- 
ute which  forbids  peddling  provi- 
sions, etc.,  without  license.  No 
analysis  worth  mentioning  appears 
in  the  opinion  in  that  case,  which 
seems  to  be  decided  on  the  authority 
of  Com.  V.  Lutton,  157  Mass.  392,  32 
N.  E.  348,  and  Com.  v.  Reid,  175 
Mass.  325,  56  N.  E.  617.  Neither 
case  is  authority  for  the  holding  in 
the  Caldwell  Case.  In  the  Lutton 
Case  the  court  merely  decides  that 
oleomargarin  and  butterine  are  pro- 
visions, and  in  the  Reid  Case  that 
ice  is  not  a  provision. 

In  a  charge  such  as  that  under 
consideration,  the  gravamen  of  the 
offense  is  the  intent  of  the  accused 
to  take  human  life  by  the  use  of 
poison,  and  while  the  lawmakers 
have  seen  fit  to  make  such  use  crim- 
inal, when  it  consists  in  mingling 
the  poison  with  food,  drink,  or  med- 
icine, it  appears  to  us,  unless  there 
be  some  substantial  doubt  as  to 
whether  the  article  with  which  the 
poison  was  mingled  be  food,  drink, 
or  medicine,  the  question  would  be 
of  no  great  weight.  In  addition  to 
the  authorities  cited  in  our  original 
opinion,  supporting  the  proposition 
that  coffee  or  coffee  grounds  are  en- 
titled to  be  considered  as  food,  we 
call  attention  to  article  699,  Ver- 
non's Penal  Code,  wherein  it  is  stated 

that  the  term  "food,"  as  used  in  our 
17  A.L.R.— «l. 
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pure  food  laws,  shall  include  all 
articles  used  for  food,  drink,  confec- 
tionery, or  condiment,  by  man.  We 
see  no  good  reason  for  holding  that 
Smith  may  be  punished  for  selling 
adulterated  food,  to  wit,  coffee,  un- 
der the  pure  food  laws,  and  that 
Jones  cannot  be  convicted  under 
another  of  our  laws  for  trying  to 
take  life  by  mingling  poison  with 
a  food,  to  wit,  coffee,  when  the  only 
very  dubious  reason  which  can  be 
assigned  for  the  distinction  is  that 
*  coffee  is  a  food  under  one  law  and 
not  a  food  under  the  other. 

We  are  in  accord  with  State  v. 
Ohmer,  34  Mo.  App.  115,  which 
holds  tobacco  not  to  be  a  food,  and 
not  in  disagreement  with  Botelor  v. 
Washington,  2  Cranch,  C.  C.  676, 
Fed.  Cas.  No.  1,685,  which  holds  rye 
chops  to  be  food  for  animals,  but 
not  of  the  human  species.  We  also 
think  it  too  restrictive  to  require 
that  what  is  ^  meant  by  the  term 
"food"  be  some  article  in  a  then  con- 
dition for  immediate  human  con- 
sumption without  further  process. 

Our  opinion  is  questioned  for  its 
statement  that  appellant  testified 
that  after  placing  the  poison  in  the 
coffeepot  he  recanted  and  sought  to 
removp  same,  but  its  presence  had 
been  discovered,  and  he  was  pre- 
vented. This  statement  appeared 
in  appellant's  confession,  and  we 
should  have  so  stated ;  but  the  inad- 
vertence was  of  no  effect  upon  the 
conclusions  reached. 

Appellant  also  contends  that,  if 
his  confession  be  taken  to  establish 
that  he  put  the  poison  in  the  coffee- 
pot, it  must  also  be  taken  to  estab- 
lish that,  before  said  poison  was 
actually  taken  by  anyone,  he 
changed  his  mind  and  went  back  to 
get  the  poison  out  of  said  pot,  but 
was  prevented  by  same  having  been 
discovered  and  removed  by  another 
person,  and,* further,  that  he  cannot 
be  convicted  upon  proof  of  a  mere 
intent  to  commit  the  offense  in  ques- 
tion. The  question  was  one  of  fact. 
If  appellant  put  the  poison  in  food 
with  intent  to  kill,  the  express  terms 
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of  article  1077  were  met.  If  he  did 
not,  it  was  a  question  for  the  jury  to 
find  under  the  facts. 

This  contention  is  not  akin  to  a 
voluntary  return  of  recently  stolen 
property,  or  the  removal  of  the  load 
from  a  gun  which  was  prepared  for 
the  purpose  of  committing  murder, 
or  the  removal  of  a  death  trap  pre- 
pared for  a  victim  before  any  injury. 
There  is  no  qualifying  clause  in  ar- 


ticle  1077,  supra,  by  which  it  is 

provided  that,  if  the 

poison  be  discovered  pfa^ii!^  po?jioii 

and     removed     by  iSp'entl^ce^*  **' 
someone  else,  or  by 
the  accused,  or  his  victim,  before  the 
consummation     of     the     intended 
crime,  there  should  be  po  guilt. 

Being  unable  to  agree  with  the 
contentions  of  appellant,  his  motion 
for  rehearing  will  be  overruled. 


ANNOTATION. 
What  IS  ^^food''  within  meaning  of  statute. 


I.  Scope  of  note,  1282. 
II.  Generally,  1282. 
III.  Particular  articles: 

a.  Baking  powder,  1283. 

b.  Butter,    1283. 

c.  Canning  compound,  1284. 

d.  Chewing  gum,  1285. 

e.  Coffee  grounds,  1285. 

f.  Confectionery,  1285. 

g.  Cream  of  tartar,  1285. 
h.  Eggs,    1286. 

1.  Flour,  1286. 

j.  Gin,  1286. 

k.  Ice  cream,   1286. 

I.  Scope  of  note. 

This  annotation  is  designed  to  re- 
view only  those  cases  determining  the 
meaning  of  the  term  "food"  as  used 
in  a  statute,  cases  dealing  with  the 
meaning  of  "food"  in  any  other  con- 
nection being  excluded.  The  term 
"food"  has  beeii  extended  to  include 
"foodstuffs,"  but  what  is  included  in 
the  term  "provisions"  is  not  discussed. 

II,  Generally, 

"The  word  'food'  is  a  very  general 
term,  and  applies  to  all  that  is  eaten 
for  the  nourishment  of  the  body. 
.  .  .  It  is  so  understood  generally, 
and  the  authorities  whose  accuracy  is 
relied  upon  in  all  departments  of  in- 
vestigation concur  in  that  definition. 
'Nutritive  material  absorbed  or  taken 
into  the  body  for  th^  purpose  of 
growth  or  repair,  or  for  the  mainte- 
nance of  the  vital  processes.'  Webster. 
'That  which  is  eaten  or  drunk  for 
nourishment;  aliment;  nutriment,  in 
the  scientific  sense.  Any  substance 
that,  being  taken  into  the  body  of  an 


III. — continued. 

1.  Milk,  1286. 
m.  Mustard,   1286. 
n.  Oleo  oil,   1286. 
o.  Salt,    1287. 
p.  Sausage,  1288. 
q.  Soda  water,  1288. 
r.  Stock  food,    1288. 
s.  Sugar,    1289. 
t.  Tea,  1289. 
u.  Tobacco,    1291. 
V.  Walnuts,   1291. 
w.  Wheat,    1291. 
X.  Wine,   1291. 

animal  or  plant,  serves,  through  or- 
ganic action,  to  build  up  normal 
structure  or  supply  the  waste  of 
tissue;  nutriment.'  Standard  Diet. 
'Whatever  supplies  nourishment  to 
organic  bodies;  alimeril;  victuals;  pro- 
visions.' Century  Diet."  Com.  v. 
Pflaum  (1912)  236  Pa.  294,  84  Atl. 
842,  Ann.  Cas.  1913E,  1287. 

Food  has  been  judicially  defined  as 
any  substance  that  promotes  the 
growth  of  animal  or  vegetable  life. 
State  V.  Ohmer  (1889)  34  Mo.  App. 
124. 

The  Pennsylvania  Pure  Food  Law 
(Act  of  May  13,  1909,  P.  L,  520) 
defines  "food"  to  be  "not  only  every 
article  used  as  food  by  man,  but  also 
every  article  used  for,  or  entering 
into,  the  composition  of  or  intended 
for  use  as  an  ingredient  in  the  prepa- 
ration of  food  for  man."  Com.  v. 
Fulton  (1918)  70  Pa.  Super.  Ct  95, 
affirmed  in  (1919)  263  Pal  332,  106 
Atl.  636. 

The  term  "food,"  as  used  in  the 
Federal  Food  and  Drugs  Act  (3  Fed. 
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Stat.  Anno.  2d  ed.  p.  370),  includes 
"all  articles  used  for  food,  drink,  con- 
fectionery, or  condiment,  by  man  or 
other  animals,  whether  simple,  mixed, 
or  compound."  Savage  v.  Jones 
(1912)  225  U.  S.  501,  56  L.  ed.  1182, 
82  Sup.  Ct.  Rep.  715 ;  United  States  v. 
Coca-Cola  Co.  (1915)  241  XJ.  S.  265, 
60  L.  ed.  995,  36  Sup.  Ct.  Rep.  573, 
Ann.  Cas.  1917C,«487;  United  States  v. 
Frank  (1911)  189  Fed.  199;  United 
States  V.  Sweet  Valley  Wine  Co.  (1913) 
208  Fed.  85 ;  United  States  v.  Thirteen 
Crates  of  Frozen  Eggs  (1913)  208 
Fed.  950. 

///.  Particular  article8, 

a.  Baking  powder. 

The  English  Sale  of  Food  and  Drugs 
Act  of  1875  defines  the  term  "food" 
as  including  every  article  used  for 
food  or  drink  by  man,  other  than 
drugs  or  water.  It  has  been  held  that 
baking  powder,  composed  of  bicarbo- 
nate of  soda,  alum,  and  ground  rice,  is 
not  a  food  within  the  meaning  of  that 
act.  James  v.  Jones  [1894]  1  Q.  B. 
(Eng.)  304,  wherein  the  court  said: 
"Of  course  it  could  be  truly  said  that 
pure  ground  rice  is  an  article  of  food 
for  man;  but  it  would  cease  to  \^  so 
if  it  were  mixed  with  an  equal  quan- 
tity of  alum  and  20  per  cent  of  bicar- 
bonate of  soda,  and  sold  in  little 
penny  packets  of  an  ounce  each. 
Who  would  venture  to  describe  such 
a  mixture  as  food  for  man?  With 
equal  truth,  might  not  powder  com- 
posed of  poison,  mixed  with  flour,  be 
called  food  for  man,  because  pure 
flour  is  used?  Possibly  it  may  be  said 
that  the  injurious  ingredient,  when 
mixed  with  the  other  materials  of 
which  an  article  of  food  is  composed, 
becomes  a  part  and  parcel  of  such 
article;  but  that  is  no  argument 
against  the  vendor  of  such  injurious 
ingredient  unless  such  ingredient  can 
be  treated  as  an  article  of  food  at  the 
time  of  the  sale.  That  is  the  moment 
when  the  test  of  its  character  is  to 
be  applied,  and  if  it  is  not  then  an 
article  of  food,  no  offense  is  committed 
by  the  vendor  of  it,  though  the  pur- 
chaser or  any  other  person  who  after- 
wards mixes  it  with  an  article  of  food 
intended  for  sale  would  be  guilty  of 


an  offense.  We  are  clearly  of  opinion 
that  the  baking  powder  in  question  is 
not  an  article  of  food,  and  that 
neither  the  sale  of  it,  nor  the  ad- 
mixture of  it  with  an  article  of  food, 
unless'  such  article  is  intended  for 
sale,  is  prohibited  by  the  statute.  For 
his  own  use  anybody  may  use  it  if 
he  thinks  fit,  and  it  would  certainly 
seem  strange  if,  for  selling  such  a 
mixture  to  a  person  who  had  a  right 
to  mix  it  with  the  ingredients  forming 
his  own  bread  or  pastry,  the  vendor 
could  be  convicted  of  a  criminal 
offense.  We  do  not,  however,  in  any- 
thing we  have  said,  intend  to  convey 
it  as  our  opinion  that  nothing  can  be 
deemed  to  be  an  article  of  food  unless 
it  be  made  up  into  an  eatable  or  drink- 
able form  and  fit  for  immediate  use, 
for  we  have  no  doubt  that  the  sub- 
stantial and  requisite  materials  for 
making,  and  which  are  to  form  part 
of,  the  unadulterated  article  when 
made,  e.  g.,  flour,  butter,  salt,'  mustard, 
pepper,  etc.,  are  articles  of  food;  for 
though  nobody  would  ordinarily  dream 
of  eating  them  alone,  yet  they  are 
articles  intended  to  form  substantial 
components  of  articles  of  food,  or  to 
hk  eaten  as  adjuncts  thereto.  Such, 
however,  is  not  the  character  of 
baking  powder." 

To  the  sarfle  effect,  see  Warren  v. 
Phillips  (1880)  44,J.  P.  (Eng.)  61. 

&.  ^Butter, 

Butter  has  been  held  not  to  be  a 
"foodstuff"  within  the  meaning  of 
group  33  of  §  2  of  the  New  York 
Workmen's  Compensation  Act  (Mc- 
Kinney,  Consol.  Laws,  p.  13),  classi- 
fying as  hazardous  occupation  the 
"canning  or  preparation  of  fruit, 
vegetables,  fish,  or  foodstuffs."  Pardy 
V.  Boomhower  Grocery  Co.  (1917)  178 
App.  Div.  347,  164  N.  Y.  Supp.  775, 
wherein  the  court  said:  "The  ex- 
pression 'foodstuffs,'  as  used  in  group 
33,  evidently  means  food  which  may 
be  subjected  to  'canning'  or  similar 
'preparation.'  Clearly  group  33  does 
not  include  all  kinds  of  food,  because 
if  it  did  the  statute  would  not  specific- 
ally provide  in  group  29  for  'cereals,' 
or  in  group  30  for  'meats  or  meat 
products,'  or  in  group  34  for  'crackers 
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and  biscuits/  Such  a  construction 
must  be  given  to  the  statute,  if  pos- 
sible, as  will  render  every  part  thereof 
useful  or  purposeful,  and  if  butter  is 
included  in  group  33,  there  is  no 
reason  why  the  cereals  of  group  29, 
or  the  meat  preparation  of  group  30, 
or  the  crackers  and  biscuits  of  group 
34,  should  not  likewise  be  included  in 
group  33,  and  the  provisions  in  respect 
to  those  articles  in  the  other  groups 
mentioned  would  be  useless." 

o.   Canning  compound, 

A  canning  compound  or  preserva- 
tive composed  of  94.93  per  cent  bo- 
racic  acid  and  5.07  per  cent  salt  has 
been  held  to  be  a  "food,"  within  the 
definition  of  that  term  in  the  Pennsyl- 
vania Pure  Food  Law,  providing  that 
"food"  shall  include  "not  only  every 
article  used  as  food  by  man,  but  also 
every  article  used  for,  or  entering 
into,  the  composition  of  or  intended 
for  use  as  an  ingredient  in  the  prepa- 
ration of  food  for  man."  Com.  v. 
Fulton  (1918)  70  Pa.  Super.  Ct  95, 
affirmed  in  (1919)  263  Pa.  332,  106 
Atl.  636.  In  that  case  it  was  the  con- 
tention of  the  prosecution  that  the 
canning  compound  was  food,  and  that 
it  was  also  used  and  intended  to  be 
used  as  an  ingredient  in  the  prepara- 
tion of  food  for  man,  and  was  there- 
fore within  the  prohibition  of  the 
statute.  It  was  conceded  that  the  salt 
constituent  of  the  compound  was  an 
article  of  food,  but  the  learned  judge 
of  the  court  below  was  of  the  opinion 
that,  in  view  of  the  small  proportion 
of  the  food  product  and  the  large  pro- 
portion of  boric  acid  in  the  compound, 
it  ought  to  be  assumed  that  the  law 
was  not  intended  to  apply  to  a  prepa- 
ration composed  almost  wholly  of  an 
article  which  is  not  food :  that  it  could 
not  consistently  be  held  that  95  per 
cent  could  be  added  to  5  per  cent;  that 
the  use  of  the  word  "added"  in  the 
statute,  "in  common  parlance,"  signi- 
fied "to  unite  the  lesser  in  essence 
with  the  greater,  the  smaller  in  vol- 
ume, magnitude,  or  importance  with 
the  larger."  Pursuing  this  line  of 
argument  with  illustrations,  the  court 
reached  the  conclusion  that  the  legis- 
lature  never  had   in  mind   such   an 


article  of  commerce  as  was  under  con- 
sideration in  the  case  at  bar  as  an 
adulterated  food.  On  appeal  the 
judgment  was  reversed,  the  court  say- 
ing: "What  is  necessary  to  promote 
this  object  is  a  legislative  question 
within  constitutional  limits,  and  the 
court  is  controlled  by  the  legislative 
declaration  on  the  subject.  The  com- 
bination of  boric  aoid  with  common 
salt  amounts  to  an  adulteration  within 
the  meaning  of  the  statute.  The  tenn 
'adulteration'  is  used  in  a  particular 
sense.  It  is  the  combining  of  a  for- 
bidden substance  with  an  article  of 
food  to  be  sold  to  the  public.  But 
the  case  of  the  conmionwealth  stands 
on  a  broader  base  than  this.  The  act 
defined  'food'  to  be  not  only  every 
article  used  as  food  for  man,  but  also 
every  article  entering  into  the  com- 
position of,  or  intended  for  use  as  an 
ingredient  in  the  preparation  of,  food 
for  man.  It  is  not  contended  that  the 
canning  compound  was  not  to  enter 
into  the  composition  of  food,  or  not 
intended  for  use  as  an  ingredient  in 
the  preparation  of  it.  The  contrary 
expressly  appears.  It  was  not  only 
to  be  used  in  the  preparation  of  food, 
but  was  to  become  a  constituent  part 
thereof.  It  cannot  be  contended  that, 
when  a  quantity  of  it  was  added  to 
the  can  or  jar  in  the  preparation  of 
food,  it  did  not  become  a  part  of  the 
contents  of  the  can  or  jar,  and  of 
course  it  entered  into  the  food  prepa- 
ration. The  letter  of  the  statute  prot- 
hibits  this..  If  it  was  within  the 
power  of  the  legislature,  therefore,  to 
define  what  should  be  considered  food, 
the  defendant  offended  against  the 
law.  It  is  not  to  be  questioned  that 
the  legislature,  in  passing  an  act,  may 
declare  its  meaning  and  construction, 
and  such  declaration  is  binding  on 
the  courts." 

A  like  conclusion  as  to  a  canning 
preparation,  containing  95  per '  cent 
boracic  acid  and  5  per  cent  salt  was 
reached  in  McCarthy  v.  Stote  (1920) 
170  Wis.  516,  175  N.  W.  785,  under  a 
Wisconsin  statute  providing  that  "the 
term  'food,'  as  used  herein,  shall  in* 
elude  all  articles  used  for  food  or 
drink  or  condiment  by  man,  whether 
simple,  mixed,  or  compound,  and  ail 
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articles  used  or  intended  for  use  as 
ingredients  in  the  composition  thereof 
or  in  the  preparation  thereof."  The 
court  said:  ''It  is  entirely  competent 
for  the  legislature  to  provide  its  own 
definition  of  a  word  used  in  a  law 
which  it  enacts,  and  when  it  does  so 
that  definition  must  necessarily  con- 
trol»  regardless  of  dictionary  defini- 
tions. So  the  question  is  not  whether 
the  compound  in  question  is  really  a 
food,  or  whether  the  definition  pro- 
vided by  the  statute  is  a  logical  one, 
but  whether  the  compound  was  in- 
tended for  use  as  an  ingredient  in  the 
composition  or  preparation  of  food ;  if 
it  was,  then  it  was  a  'food'  within  the 
meaning  of  §  4601e,  and  as  it  contained 
96  per  cent  of  boric  acid  its  sale  was 
prohibited  by  that  section.  We  think 
the  question  must  be  answered  in  the 
affirmative.  Clearly  the  compound  is 
intended  to  enter  as  a  constituent  part 
into  the  food  which  it  preserves, 
otherwise  it  could  hardly  have  effect 
as  a  preservative;  thus  it  necessarily 
becomes  an  ingredient  in  the  composi- 
tion thereof;  and,  just  as  clearly,  the 
canning  of  fruit  or  vegetables  is  a 
part  of  the  preparation  of  such  fruit 
or  vegetables  for  use  as  food.  The 
fact  that  the  canning  operation  may 
be  removed  by  a  considerable  period 
of  time  from  the  final  acts  of  prepara- 
tion for  the  table  does  not  make  it 
any  the  less  a  legitimate  parl^f  the 
general  work  of  preparation  of  the 
raw  material  for  use  as  food."if^ 

d.  Chewing  gum. 

It  has  been  held  that  "chewing 
gum/'  intended  to  be  chewed  but  not 
swallowed,  and  so  labeled,  is  not  a 
food  within  the  meaning  of  the 
English  Sale  of  Food  and  Drugs  Act. 
Bennett  v.  Tyler  (1900)  81  L.  T.  N.  S. 
(Eng.)  787,  64  J.  P.  119.  To  the  same 
effect,  see  Shortt  v.  Smith  (1895)  11 
Times  L.  R.  (Eng.)  325. 

e.   Coffee  grounds. 

The  reported  case  (Harkey  v. 
State;  ante,  127G)  holds  that  coffee 
grounds  are  a  food  within  the  meaning 
of  a  statute  (Vernon's  Penal  Code,  art. 
107^),  prohibiting  the  placing  of  any 
noxious  substance  in  food  with  intent 
to   kill.     Another    statute    (Vernon's 


Penal  Code,  art.  699)  defines  the  term 
"food"  as  including  "all  articles  used 
for  food,  drink,  confectionery,  or 
condiment,  by  man."  The  court  points 
out  that  a  requirement  that  the  term 
"food"  should  be  confined  to  articles  in 
a  then  condition  for  immediate  human 
consumption,  without  further  process, 
would  be  too  restrictive. 

/•  Confectionery, 

Confectionery  is  a  food  within  the 
title  of  a  Pennsylvania  Act  (Act  May 
13,  1909,  P.  L,  520)  entitled,  "An  Act 
Relating  to  Food ;  Defining  Food ;  Pro- 
viding for  the  Protection  of  the  Public 
Health."  Com.  v.  Pflaum  (1912)  236 
Pa.  294,  84  Atl.  842,  Ann.  Cas.  1913E, 
1287.  In  that  case  the  defendant 
objected  that  the  title  to  the  act  was 
not  broad  enough  to  sustain  a  prohibi- 
tion therein  against  the  adulteration 
of  confectionery.  The  court  said: 
"No  one  could  contend  that  sugar  and 
honey  are  not  food,  or  that  preserved 
fruits  and  chocolate  are  not  nutri- 
ment, and  these  constitute  the  great 
bulk  of  the  confectionery  manufac- 
tured and  sold.  The  enormous  con- 
sumption of  the  materials  which  enter 
into  the  composition  of  confectionery, 
and  the  value  which  they  have  in  the 
economy  of  nutrition,  are  iso  well 
known  that  it  is  not  necessary  to 
enter  into  a  discussion  of  their  scien- 
tific value,  nor  the  relation  they  bear 
to  the  food  supply  of  the  human  race. 
That  the  term  'food'  includes  candy, 
sweetmeats,  preserves,  and  other  con- 
fectionery accords  with  the  opinions 
of  lexicographers,  chemists,  and  the 
public  understanding;  but  if  this  were 
not  so,  as  the  legislature  might  include 
confections  in  the  catalogue  of  foods, 
and  has  done  so  in  this  case,  and  has 
given  notice  in  the  title  of  the  act 
that  it  contained  a  definition  of  the 
things  to  which  the  statute  applied,  all 
interested  are  put  on  inquiry  as  to 
matters  therein  contained,  and  a  title 
which  leads  to  inquiry  is  sufiicient  in 
this  respect." 

g.  Cream  of  tartar. 

Cream  of  tartar  has  been  said,  by 
way  of  dictum,  to  come  within  the  pro- 
visions of  the  New  York  Agricultural 
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Law  (3  McKinney,  Consoi.  Laws, 
p.  132)  which  define  food  as  including 
all  articles  used  for  food,  confection- 
ery, or  condiments,  by  man,  whether 
sintiple,  mixed,  or  compound,  and  the 
New  York  Public  Health  Law  (44  Mc- 
Kinney, Gonsol.  Laws,  p.  56)  which 
fixes  a  penalty  for  selling  adulterated 
food.  State  Bd.  of  Pharmacy  v.  Gasau 
(1909)  195  N.  Y.  197,  88  N.  E.  55, 
reversing  (1907)  122  App.  Div.  803, 
107  N.  Y.  Supp.  409. 

h*  Egg8, 

Eggs  released  from  the  shell,  and 
frozen,  have  been  held  to  be  an 
"article  of  food"  within  a  prohibition 
of  the  Federal  law  against  selling 
adulterated  foods.  United  States  v. 
13  Crates  of  Frozen  Eggs  (1913)  208 
Fed.  950,  wherein  it  was  said  that  the 
fact  that  decomposed  eggs  ought  not 
to  be  used  for  food,  or  as  an  ingre- 
dient of  some  food  article,  or  the  fact 
that  they  may  be  used  for  tanning  pur- 
poses, does  not  remove  them  from  the 
category  of  adulterated  articles  of 
food,  they  being  within  the  statutory 
definition. 

i.  Flour, 

Flour  has  been  held  to  be  a  food 
under  the  English  Food  Hoarding 
Order  of  1917,  authorized  by  the  New 
Ministries  and  Secretaries  Act  1916 
(6  &  7  Geo.  V.  chap.  68),  making  it 
"the  duty  of  the  Food  Controller  to 
regulate  the  supply  and  consumption 
of  food  in  such  manner  as  he  thinks 
best  for  maintaining  a  proper  supply 
of  food,  and  to  take  such  steps  as  he 
thinks  best  for  encouraging  the  pro- 
duction of  food."  Rex  V.  Hammick 
[1918]  87  L.  J.  K.  B.  N.  S.  (Eng.)  846, 
82  J.  P.  169,  16  L.  G.  R.  467,  34  Times 
L.  R.  342,  [1918]  W.  N.  111. 

j.  Gin. 

It  was  held  in  Webb  v.  Knight 
(1877)  L.  R.  2  Q.  B.  Div.  (Eng.)  530, 
46  L.  J.  Mag.  Gas.  N.  S.  264,  36  L.  T. 
N.  S.  791,  26  Week.  Rep.  14,  that  a  re- 
tail liquor  dealer  could  be  prosecuted 
for  selling  adulterated  gin  under  the 
English  Sale  of  Food  and  Drugs  Act, 
which  describes  food  as  every  article 
used  for  food  or  drink  for  man. 


k.  Ice  cream. 

Ice  cream  has  been  held  to  be  a 
"food"  within  the  definition  of  that 
term  contained  in  the  New  York  Agri- 
cultural Law  (3  McKinney,  Consoi. 
Laws,  p.  132) ,  prohibiting  the  sale  of 
adulterated  foods.  See  Larsen  v. 
Brooklyn  Daily  Eagle  (1914)  165  App. 
Div.  4,  150  N.  Y.  Supp.  464,  affirmed 
without  opinion  in  (1915)  214  N.  Y. 
713,  108  N.  E.  1098. 

I.  Milk. 

Milk  in  transit,  shipped  in  interstate 
commerce  by  the  consignee  to  itself, 
is  an  article  of  food  within  the  Federal 
Food  and  Drugs  Act  (3  Fed.  Stat 
Anno.  2d  ed.  p.  370),  prohibiting  the 
shipment  of  adulterated  foods  in  in- 
terstate commerce.  Union  Dairy  Co. 
V.  United  States  (1918)  162  C.  C.  A. 
367,  250  Fed.  231. 

So,  milk  has  been  held  to  be  an 
article  of  food  under  the  English  Sale 
of  Food  and  Drugs  Act  1875,  38  &  39 
Vict.  chap.  83.  McNair  v.  Terroni 
[1915]  1  K.  B.  (Eng.)  526,  112  L.  T. 
N.  S.  603,  79  J.  P.  219,  13  L.  G.  R.  377, 
31  Times  L.  R.  82,  84  L.  J.  K.  B.  N.  S. 
357,  [1914 J  W.  N.  456. 

m.  Mustard, 

It  seems  that  mustard  is  ''food" 
within  the  meaning  of  the  English 
Sale  of  Food  and  Drugs  Act.  Sandys 
V.  Markham  (1877)  41  J.  P.  (Eng.)  52. 

n.  Oleo  oil, 

Oleo  oil  has  been  held  to  be  a  food 
within  the  Meat  Inspection  Acts  (Act 
March  4,  1907,  chap.  2907,  34  Stat  at 
L.  1260,  Comp.  Stat,  §  8681,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  397),  requir- 
ing the  inspection  of  meat  products 
shipped  in  interstate  commerce.  Tot- 
ten  V.  Pittsburgh  Melting  Co.  (1916) 
146  C.  C.  A.  620,  232  Fed.  694,  wherein 
the  court  said:  "If  .  .  •  the  oil  is 
a  meat  food  product,  the  statute 
denied  it  the  right  to  be  carried,  for 
concededly  it  had  neither  been  in- 
spected, nor  examined,  nor  officially 
marked.  If  it  is  ncTt  a  meat  food 
product,  it  is  not  included  in  the  act 
at  all.  In  considering  this  question, 
we  remark,  first,  that  the  substance 
under  inquiry  is  clearly  proved  to  be 
'oleo  oil.'    •    .    •    Being  oleo  oil,  there- 
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fore»  is  it  a  meat  food  product?  It 
is,  of  course,  a  meat  product.  Is  it 
food?  In  its  condition  as  an  oil  im- 
mediately after  rendering,  it  is  occa- 
sionally  eaten  as  food,  just  as  olive 
oil  is  eaten»  but  so  rarely  that  we  lay 
no  stress  upon  that  fact;  but  the 
evidence  shows  without  contradiction 
that  for  shortening  purposes,  and  as  a 
grease  in  cooking,  it  is  often  used  by 
bakers  and  householders,  just  as  lard 
is  used,  and,  still  further,  that  without 
being  refined,  or  undergoing  any 
chemical  change,  it  is  the  principal 
ingredient  of  oleomargarin.  In  manu- 
facturing this  substitute  for  butter, 
oleo  oil  is  mechanically  mixed  by 
churning  with  other  substances,  such 
as  milk,  a  little  butter,  salt,  neutral 
lard,  or  cottonseed  oil.  What  the  oleo 
oil  was  before  the  mixing,  it  continues 
to  be  afterward,  and  there  can  be  no 
doubt  that  the  mixture  is  lit  for 
human  consumption  and  is  largely 
used  for  food.  ...  As  a  food 
product,  we  see  no  essential  differ- 
ence between  oleo  oil  and  lard,  and  it 
can  hardly  be' questioned  that  lard  is 
a  food.  Nor,  indeed,  do  we  see  any 
essential  difference  as  a  food  between 
olive  oil  and  oleo  oil.  The  former  is 
probably  more  palatable,  and  is  more 
often  used  alone;  but  its  chief  use  is 
to  be  mixed  with  other  foods  for 
flavoring  purposes.  Obviously,  the 
fact  that  the  oleo  oil  has  not  been 
cooked  is  not  decisive.  A  raw  egg  is 
food  before  and  after  it  is  mixed  with 
the  other  ingredients  of  a  salad  dress- 
ing; and  lard  is  food  before  and  after 
it  is  mixed  with  flour  and  water.  In- 
deed, to  our  minds,  the  proposition 
under  discussion  seems  so  evident  that 
we  And  some  difficulty  in  giving  rea- 
sons to  support  it.  Congress  has  ex- 
cluded from  interstate  and  from 
foreign  commerce  all  uninspected 
meat  food  products;  and  as  this  was 
within  the  legislative  power,  the  duty 
of  the  court  is  to  enforce  the  law." 
This  decision  was  affirmed  by  the 
United  States  Supreme  Court  in 
(1918)  248  U.  S.  1,  68  L.  ed.  97,  89 
Sup.  Ct.  Rep.  8,  in  which  it  was  said : 
"An  examination  of  the  record  satis- 
fies us  that  the  circuit  court  of  appeals 
reached  the  right  conclusion.    The  oil 


here  in  controversy,  the  testimony 
shows,  is  generally  known  as  'oleo'  oil, 
ftnd  is  not  'tallow'  oil,  as  that  term  is 
generally  understood  by  the  trade. 
Both  oils  are  made  from  the  fat  of 
slaughtered  beeves.  Oleo  oil  by  itself 
is  seldom  used  as  a  food.  It  is,  how- 
ever, largely  used  in  the  manufacture 
of  oleomargarin.  In  fact,  it  consti- 
tutes a  large  percentage  of  that 
product.  It  is  used  in  cooking  for 
shortening  purposes.  Made  as  it  is 
by  the  melting  company,  it  has  no 
quality  which  prevents  its  use  for  such 
food  purposes.  It  is  not  a  tallow  oil, 
distasteful  and  unfit  ^o  use  in  the 
making  of  food  products.  Without 
elaborating  the  discussion,  we  reach 
the  conclusion  that  this  product  was 
clearly  a  'meat-food  product,'  within 
the  meaning  of  the  statute.  It  is  true 
that  the  melting  company  does  not 
sell  it  as  such,  and  now  marks  it  as 
'inedible.'  But  that  does  not  change 
the  fact  that  a  main  use  of  such  oil  is 
in  making  edible  products.  The  com- 
pany has  no  control  over  the  use  of 
the  oil  after  it  is  shipped,  and  the 
record  does  not  disclose  what  use  is 
made  of  a  large  percentage  of  its 
product  which  was  shipped  abroad  at 
the  time  this  action  was  begun.  .  .  . 
The  statute  does  not  specifically  define 
a  meat-food  .product.  In  our  view  the 
product  of  the  melting  company  is  a 
'meat-food  product,'  in  the  sense  of 
the  use  of  those  terms  in  the  statute, 
and,  as  such,  subject  to  the  regulations 
of  the  Secretary  of  Agriculture.  It 
being  such  a  meat-food  product,  the 
melting  company  could  not  truthfully 
claim  that  it  was  not  capable  of  being 
used  as  food  by  man,  and  hence  could 
not  make  the  certificate  required." 

o.  Salt. 

It  was  conceded  in  Com.  v.  Fulton 

(1918)  60  Pa.  Super.  Ct.  95,  affirmed  in 

(1919)  263  Pa.  332,  106  Atl.  636,  that 
a  salt  constituent  of  a  canning  com- 
pound was  an  article  of  food,  within 
a  statute  defining  food  to  be  "not  only 
every  article  used  as  food  by  man,  but 
also  every  article  used  for,  or  entering 
into,  the  composition  of  or  intended 
for  use  as  an  ingredient  in  the  prepa- 
ration of  food  for  man."  See  also 
this  case  set  out  supra,  subd.  c. 
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f>.  Sausage, 

"Sausage''  is  an  article  of  food  with- 
in the  Michigan  Pure  Food  Law  (Act 
No.  193,  Pub.  Acts  1895),  defining 
food  to  include  "all  articles  used  for 
food  or  drink,  or  intended  to  be  eaten 
or  drunk  by  man,  whether  simple, 
mixed,  or  compound."  Armour  &  Co. 
V.  State  Dairy  &  Food  Comr.  (Armour 
&  Co.  V.  Bird)  (1909)  159  Mich.  1, 
25  L.R.A.(N.S.)  616,  123  N.  W.  580.  . 

Likewise,  in  The  San  Jos6  (1916) 
33  Times  L.  R.  (Eng.)  12,  sausage 
skins  were  held  to  be  conditional 
contraband  under  the  term  "food- 
stuffs," withip  the  meaning  of  the 
proclamation  of  August  4,  1914. 

q.   Soda  water. 

The  Missouri  Food  and  Drugs  Law 
has  been  held  to  be  applicable  to  soda 
water.  State  v.  Lief  (1912)  248  Mo. 
722,  154  S.  W.  1133,  wherein  the  court 
said:  "The  claim  is  made  that  the 
Food  and  Drugs  Law  of  1907  did  not 
cover  nonalcoholic  drinks,  and  that 
the  Act  of  April  7,  1911  (Laws  1911, 
p.  261),  was  an  interpretation  of  the 
law  to  that  effect,  and  was  intended  to 
supply  the  deficiency.  Section  6593 
provides:  'The  term  "food"  as  used 
in  this  article  shall  include  all  articles 
used  for  food,  drink,  confectionery,  or 
condiment  by  man  or  animal,  whether 
simple,  mixed,  or  compound.'  It  is 
vain  to  contend  that  nonalcoholic 
drinks  are  not  'used  for  drink'  within 
the  meaning  of  the  Act  of  1907." 

So,  in  People  v.  Excelsior  Bottling 
Works  (1916)  35  N.  Y.  Crim.  Rep.  62, 
168  N.  Y.  Supp.  570,  it  was  held  that  a 
beverage  called  "strawberry  soda,',' 
when  mixed  with  saccharine,  was  an 
adulterated  food  within  §  68  of  the 
New  York  City  Sanitary  Code,  defining 
food  as  including  "every  article  of 
food  and  every  beverage  used  by  man, 
and  all  confectionery." . 

r.  StocU  food. 

The  term  "food"  as  used  in  the 
Federal  Food  and  Drugs  Act,  3  Fed. 
Stat.  Anno.  2d  ed.  p.  370,  includes  all 
articles  used  for  food  by  men  or 
animals,  whether  simple,  mixed,  or 
compound,  and  has  been  held  to 
include  a  compound  stock  food  com- 


posed of  ground  alfalfa  and  various 
grains.  United  States  v.  1  Car  Load  of 
Corno  Horse  &  Mule  Feed  (1911)  188 
Fed*  453. 

It  was  held  in  Savage  v.  Scovell 
(1908)  171  Fei  566,  that,  a  "condi- 
ment" being  a  "food"  and  not  a 
"medicine,"  a  proprietary  preparation 
for  horses  and  cattle  which  was  called 
a  "food,"  and  which  was  in  the  nature 
of  a  condiment,  was  within  a  state 
pure  food  law,  although  the  prepara- 
tion might  act  as  a  medicine  also. 
The  court  said:  "I  think  the  distinc- 
tion between  what  is  a  'food'  and  what 
is  a  'medicine'  is  clear,  and  there  can 
be  no  question  that  said  act  covers  the 
former,  and  not  the  latter.  A  'condi- 
ment' is  a  food,  and  not  a  medicine. 
It  is,  therefore,  covered  by  the  act,  and 
that  by  express  terms;  but  the  act  is 
not  prevented  from  covering  that 
which  is  a  food  because  it  is  a  medi- 
cine also.  Conceivably,  an  article  may 
be  a  food  and  a  medicine  both,  and 
that  when  used  in  the  same  way,  i.  e., 
when  taken  internally.  Such  an 
article  is  covered  by  the  act,  notwith- 
standing its  medicinal  quality.  I  have 
considered  the  evidence  carefully,  and 
have  reached  the  conclusion  that  the 
article  of  plaintiff's  manufacture  is  a 
food, — probably  it  is  better  to  say  that 
it  is  a  condiment, — and  that  such  is 
the  effect  of  his  representations  and 
claims  in  regard  thereto.  Undoubt- 
edly he  claims  it  to  be  a  medicine  also, 
and  it  may  be  said  that  the  stress  of 
his  claims  lies  here;  but  in  a  real 
sense  it  must  be  said  to  be  at  least  a 
'condimental  food,'  and  hence  that  it 
is  covered  by  the  act.  Plaintiff  is  in 
no  position  to  complain  of  his  article 
being  treated  as  what  he  calls  it  The 
evidence  shows  that  .his  action  in 
naming  it  a  food  was  not  purely  arbi- 
trary, but  based  on  reality." 

In  Botelor  v.  Washington  (1826)  2 
Cranch,  C.  C.  676,  Fed.  Cas.  No.  1,685. 
it  was  held  that  "rye  chop,"  which  is 
a  food  for  horses,  was  not  an  "article 
of  food"  within  the  meaning  of  a  by- 
law providing  that  "no  person  shall 
buy  any  provision  or  article  of  food 
in  the  market,  and  during  the  market 
hours  aforesaid,  for  the  purpose  of 
selling  the  same  again  in  the  said 
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market  or  in  any  part  of  the  city ;  nor 
shall  any  person  out  of  the  market 
buy  up  any  provision  or  article  of  food 
coming  to  said  market,  under  the 
penalty  of  six  dollars  for  every  of- 
fense." 

See  also  Voss  v.  Goss  (1906)  78 
Kaiu  120,  117  Am.  St.  Rep.  457,  84 
Pac.  564,  set  out  infra,  subd.  w. 

6.  Sugar. 

Maple  sugar  and  granulated  sugar 
are  deemed  to  be  articles  of  food  with- 
in the  meaning  of  the  Massachusetts 
Pure  Food  Law,  defining  food  to  in- 
clude "all,  articles,  simple,  mixed,  or 
compound,  used  in  food  or  drink  by 
man."  Adams  v.  New  England  Maple 
Syrup  Co.  (1912)  210  Mass.  475,  97 
N.  E.  85. 

It  was  held  in  Welch  v.  Russell 
(1918)  87  L.  J.  K.  B.  N.  S.  (Eng.) 
1038,  118  L.  T.  N.  S.  715,  82  J.  P.  142, 
16  L.  G.  R.  499,  34  Times  L.  R.  357, 
[1918]  W.  N.  121,  that  sugar  was  a 
food  within  the  meaning  of  the  Food 
(Conditions  of  Sale)  Order  1917,  §  1, 
provitJing  that,  "except  under  the  au- 
thority of  the  Food  Controller,  no 
person  shall  in  connection  with  the 
sale  or  proposed  sale  of  any  article  of 
food  impose  or  attempt  to  impose  any 
condition  relating  to  the  purchase  of 
any  other  article." 

Sugar  has  also  been  held  to  be  a 
food  under  the  English  Food  Hoarding 
Order  of  1917.  Rex  v.  Hammick 
(1918)  87  L.  J.  K.  B.  N.  S.  (Eng.)  846, 
82  J.  P.  169,  16  L.  G.  R.  467,  34  Times 
L.  R.  342,  [1918]  W.  N.  111. 

t.  Tea. 

Tea  has  been  held  to  be  a  "food" 
within  §  4  of  the  English  New  Minis- 
tries and  Secretaries  Act  1916  (6  &  7 
Geo.  V.  chap.  68),  empowering  "the 
Food  Controller  to  regulate  the  supply 
and  consumption  of  food  in  such  man- 
ner as  he  thinks  best  for  maintaining 
a  proper  supply  of  food,  and  to  take 
such  steps  as  he  thinks  best  for  en- 
couraging the  production  of  food." 
Sainsbury  v.  Saunders  (1919)  120 
L.  T.  N.  S.  (Eng.)  120.  In  that  case  it 
appeared  that  the  Food  Controller 
ordered  that  no  person  should  sell,  or 
offer  to  sell,  any  tea  at  any  price  other 
than   that  fixed   by  the   order.     The 


appellant  was  convicted  of  an  in- 
fringement of  the  order,  and  appealed, 
contending  that  tea  was  not  an  article 
of  food  within  the  meaning  of  the  act 
empowering  the  Food  Controller  to 
regulate  its  price.  Affirming  the  con- 
viction, the  court  said:  "The  question 
now  before  us  turns  upon  §  4  of  the 
New  Ministries  and  Secretaries  Act 
1916  and  Reg.  2F  (1)  of  the  Defense 
of  the  Realm  Regulations.  .  .  .  .  It 
has  been  argued  before  us  that  the 
section  of  the  Act  of  1916  does  not 
give  to  the  Food  Controller  any  power 
to  deal  with  tea,  because  tea  is  not  a 
food.  But  upon  a  close  examination 
of  the  wording  of  the  section  it  must 
be  admitted  that  that  is  placing  far 
too  narrow  a  construction  upon  its 
meaning.  And  the  same  applies  when 
the  regulation  which  I  have  just  read 
is  considered.  To  my  mind  it  is  quite 
clear  that  the  powers  of  the  Food 
Controller  are  not  limited  to  the 
making  of  any  order  or  regulation 
dealing  directly  with  any  particular 
named  food.  For  the  express  purpose 
of  encouraging  and  maintaining  the 
food  supply  of  the  country,  he  is  en- 
titled to  endeavor  to  attain  his  object 
by  indirect  means.  ...  I  do  not 
know  why  the  Tea  (Retail  Prices) 
Order  1918  was  made  in  its  particular 
form,  but  I  am  satisfied  that,  if  the 
Food  Controller  thought  that  it  would 
regulate  the  distribution  of  tea,  it  was 
quite  within  hid*  powers  to  make  that 
order.  That  order  specifically  refers 
to  tea,  and  does  not  merely  say  that 
the  price  of  food  shall  be  so  much. 
If  it  had  referred  to  food  only,  I  do 
not  think  that  tea  would  have  been 
included.  But  here  it  is  specially 
mentioned,  and  in  fixing  the  price  of 
tea  no  doubt  the  Food  Controller  was 
regulating  the  supplies  of  food  in  the 
country.  It  is  true  that  tea  is  not  a 
food,  but  merely  a  stimulant.  It  is 
not  nutritious  in  the  sense  that  milk 
is.  But  it  may  have  occurred  to  the 
Food  Controller  that  if  people  were 
unable  to  obtain  tea  they  might  make 
inroads  upon  the  food  supply  of  the 
country,  and  in  thus  regulating  the 
price  of  tea  he  would  be  maintaining 
the  food  supply.  In  the  same  way  it 
would  be  quite  open  to  the  Food  (3on- 
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troller  to  place  a  limit  upon  or  to  pro- 
hibit the  use  of  appetizers,  on  the 
ground  that,  by  drinking  the  same, 
appetites  might  be  stimulated  and  the 
food  supplies  reduced.  It  is  quite 
certain  that  appetizers  are  not  in- 
cluded in  the  term  *food,'  but  if  the 
Food  Controller,  by  an  order,  forbade 
their  use  or  limited  their  consumption, 
I  should  say,  so  long  as  h^  named  the 
articles  and  did  not  include  them 
amongst  food,  that  he  was  perfectly 
justified  in  doing  so  under  the  statu- 
tory regulations  binding  him,  and  that 
an  order  as  to  the  same  would  be 
good.  For  the  reasons  which  I  have 
stated,  I  am  of  opinion  that  this 
appeal  must  be  dismissed." 

Likewise,  tea  has  been  held  to  be 
an  article  of  food  under  the  Food 
(Conditions  of  Sale)  Order  1917,  §  1 
of  which  provided  that,  "except  under 
the  authority  of  the  Food  Controller, 
no  person  shall  in  connection  with  the 
sale  or  proposed  sale  of  any  article  of 
food  impose  or  attempt  to  impose  any 
condition  relating  to  the  purchase  of 
any  other  article."  Welch  v.  Russell 
(1918)  87  L.  J.  K.  B.  N.  S.  (Eng.) 
1038,  118  L.  T.  N.  S.  715,  82  J.  P. 
142,  16  L.  G.  R.  499,  34  Times  L.  R. 
357,  [1918]  W.  N.  121. 

However,  in  Hine  v.  Allmond  (1918) 
118  L.  T.  N.  S.  (Eng.)  447,  it  was 
held  that  the  hoarding  of  "tea"  was 
not  forbidden  under  the  Food  Hoard- 
ing Order  of  1917,  which  defined  the 
term  "article  of  food"  as  including 
every  article  which  is  used  as  food 
by  man,  or  which  ordinarily  enters 
into  the  composition  or  preparation  of 
human  food.  The  court  said:  "The 
Food  Hoarding  Order  1917  was  issued 
with  statutory  authority,  and  must  be 
construed  as  though  it  were  a  statute, 
and  consequently,  as  it  is  penal  legisla- 
tion, it  must  be  construed  strictly. 
Most  persons,  on  reading  the  defini- 
tion of  'article  of  food'  in  article  5 
of  the  order,  would  understand  it  to 
mean  what  one  eats,  as  opposed  to 
what  one  drinks.  That  definition  ap- 
pears to  be  taken  from  §  26  of  the 
Sale  of  Food  and  Drugs  Act  1899, 
except  that  it  omits  all  reference  to 
drink.  One  would  gather  that  the 
order  was  not  intended  to  deal  with 


drink,  for  there  is  no  interference 
with  the  accumulation  of  quantities  of 
wine.  Many  kinds  of  wine  are  highly 
nutritive,  and  a  person  can  sustain 
life  upon  them  for  a  considerable  time 
for  that  reason ;  but  there  is  no  refer- 
ence to  drink  in  the  order.  Even  if 
drink  had  been  included  in  the  order, 
a  question  would  have  arisen  whether 
it  would  have  included  'tea.'  It  was 
not  drink  that  was  hoarded  by  the 
appellant,  and,  if  drink  had  been 
mentioned  in  the  order,  the  'tea'  ac- 
quired by  the  appellant  would  not 
have  come  within  it,  for  what  the 
appellant  acquired  was  not  a  drink, 
but  only  something  capable  of  being 
made  potable.  Therefore,  unless  the 
'tea'  acquired  by  the  appellant  comes 
within  the  description  of  'food,'  it  does 
not  come  within  the  order  at  all. 
What  the  appellant  acquired  was  dried 
tea  leaves,  commonly  known  as  tea. 
No  one  eats  tea,  and  when  one  speaks 
of  drinking  tea  the  expression  is  in- 
accurate, for  one  does  not  drink  what 
one  buys  as  tea,  but  the  water  which 
has  passed  through  the  tea  leaves,  and 
forms  an  infusion  known  as  tea.  The 
appellant  did  not  acquire  a  food.  The 
thing  that  she  acquired  is  not  a  thing 
one  would  eat.  It  would  be  stretching 
the  meaning  of  language  to  say  that 
'food'  includes  tea  leaves,  and  if  the 
Food  Controller  had  meant  to  prevent 
the  acquisition  of  large  quantities  of 
tea  leaves,  he  should  have  used  some 
word  that  would  include  them.  The 
word  'drink'  would  not  include  them, 
but  the  word  'tea'  would  do  so.  The 
appeal  must  be  allowed."  In  a  con- 
curring opinion  Avory,  J.,  said:  "I 
agree ;  but  I  do  not  assent  to  the  propo- 
sition that,  in  order  to  be  'food'  within 
the  order,  an  article  must  be  some- 
thing that  is  eaten,  as  opposed  to 
something  that  people  drink.  I  am 
not  prepared  to  hold  that  things  con- 
sumed by  drinking  rather  than  by 
eating  may  not  be  'food'  within  the 
order.  The  word  'food'  must  be  in- 
terpreted in  its  primary  sense,  namely, 
something  taken  into  the  system  for 
nourishment,  and  not  merely  as  a 
stimulant.  I  prefer  to  base  my  judg- 
ment on  that  ground.  Tea  is  not  taken 
for  nourishment,  which  is  the  primary 
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meaning   of  'food'  according  to  the 
dictionaries." 

In  Sainsbury  V.  Saunders  (1919)  120 
L.  T.  N.  S.  (Eng.)  120,  supra,  the  court 
distinguished  the  case  of  Hinde  v. 
Allmond  (Eng.)  supra,  saying:  "The 
only  point  of  substance  in  the  whole 
case,  in  my  opinion,  is  that  which 
deals  with  the  question  as  to  whether 
tea  is  a  food,  and  as  to  whether  the 
Food  Controller  has  any  power  to 
regulate  the  sale  of  an  article  which 
is  not  food,  in  the  light  of  the  decision 
in  Hinde  v.  Allmond.  In  that  case  this 
court  decided  that  the  hoarding  of  tea 
was  not  forbidden  under  the  Food 
Hoarding  Order  19^7;  but  it  was  not 
suggested  that  the  Food  Controller 
had  not  power  to  declare  tea  to  be  a 
food.  Although  I  agree  with  the  deci- 
sion that  tea  is  not  a  food  within  the 
definition  in  the  Food  Hoarding  Order 
1917, 1  think  that  tea  is  within  the  ex- 
pressions 'food  supply  of  the  country,' 
and  'supply  and  consumption  of  foods,' 
in  §§  3  and  4  of  the  New  Ministries 
and  Secretaries  Act  1916.  But  again, 
even  if  tea  is  not  a  food  at  all,  still 
power  is  given  under  Reg.  2F  (1)  to 
the  Food  Controller  to  regulate  the 
sale  of  any  article  where  it  appears  to 
him  necessary  or  expedient  to  make  an 
order  for  the  purpose  of  encouraging 
or  maintaining  the  food  supply  of  the 
country.  The  argument  put  forth  on 
behalf  of  the  appellant  involves  the 
necessity  of  reading  this  regulation  as 
though  it  spoke  of  'any  article  of 
food,'  whereas  the  words  are  'any 
article.'  There  is  no  warrant  for 
reading  the  words  'of  food'  after  the 
words  'any  article.'  When  articles  of 
food  are  dealt  with  in  the  regulations, 
the  words  'articles  of  food'  are  used  in 
full.  The  Food  Controller,  therefore, 
h^s  power  to  deal  with  articles  other 
than  articles  of  food,  and  if  he  makes 
orders  concerning  the  same  which  he 
thinks  are  expedient  or  necessary  for 
maintaining  or  encouraging  the  food 
supply  of  the  country,  he  is  perfectly 
at  liberty  to  do  so." 

u.  Tohacoo, 

It  has  been  said  that  tobacco  is  not 
a  food,  the  precise  holding  being,  how- 
ever, that  it  is  not  within  the  excep- 


tion of  a  Sunday  law  that  the  "law 
shall  not  be  construed  to  prevent  the 
sale  of  any  drugs  or  medicines,  pro- 
visions, or  other  articles  of  immediate 
necessity."  State  v.  Ohmer  (1889)  34 
Mo.  App.  124,  wherein  the  court  said : 
The  next  contention  by  defendant's 
counsel  is  that,  to  those  who  have  ac- 
quired the  habit,  tobacco  is  an  article 
of  food  and  one  of  immediate  necessi- 
ty, and  that,  therefore,  defendant  is 
not  guilty  of  a  violation  of  the  Sunday 
law.  Food  is  a  substance  that  pro- 
motes the  growth  of  animal  or  vege- 
table life.  There  is  no  nutriment  in 
tobacco.  It  is  merely  a  narcotic.  It  is 
not  generally  regarded  as  an  article  of 
food.  It  could  hardly  be  said  that  an 
indictment  for  selling  unwholesome 
food  could  be  sustained  by  proof  that 
defendant  sold  a  bad  or  unwholesome 
cigar.  But  defendant  says  that  to 
those  who  have  contracted  the  habit  of 
using  tobacco  it  becomes  a  'necessity.' 
Conceding  this  position  to  be  correct, 
the  evidence  shows  that  defendant 
exposed  his  cigars  to  general  sale,  and 
did  sell  them  to  any  ind  every  one 
who  applied  to  purchase,  and  there  is 
no  evidence  that  defendant  only  sold 
to  those  who  had  acquired  the  habit 
of  smoking  to  such  an  extent  as  to 
make  a  cigar  a  'necessity.' " 

V.  Walnuts, 

It  seems  that  walnuts  are  articles  of 
food  within  the  prohibition  of  the 
Public  Health  (London)  Act  1891  (54 
&  55  Vict.  chap.  76),  dealing  with  the 
sale  of  unwholesome  articles  intended 
for  the  food  of  man.  See  Reg.  v. 
Dennis  [1894]  2  Q.  B.  (Eng.)  458,  71 
L.  T.  N.  S.  436,  63  L.  J.  Mag.  Cas. 
N.  S.  153,  42  Week.  Rep.  586,  58  J.  P. 
622,  10  Reports,  316,  18  Cox,  C.  C.  21. 

w.  Wheat, 

An  exemption  of  "the  necessary  food 
for  the  support  of  the  stock  men- 
tioned" has  been  held  not  to  include  a 
crop  of  wheat  not  used  for  food  for 
stock,  but  intended  to  be  sold  to 
purchase  such  food.  Voss  v.  Goss 
(1906)  73  Kan.  120,  117  Am.  St.  Rep. 
457,  84  Pac.  564. 

or.  Wine, 

Wine  has  been  held  to  be  a  food 
within  the  provisions  of  the  Federal 
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Food  and  Drugs  Act  (3  Fed.  Stat. 
Anno.  2d  ed.  p.  370) .  United  States  v. 
Sweet  Valley  Wine  Co.  (1913)  208 
Fed.  85. 

In  Pennsylvania,  however,  it  has 
been  held  that  the  term  "food,"  as 
used  in  the  pure  food  law,  does  not 
include  drink.  Com.  v.  Kebort  (1905) 
212  Pa.  289,  61  Atl.  895.  In  that  case 
it  appeared  that  the  defendants  were 
prosecuted  for  selling  adulterated 
blackberry  wine  under  an  act  of  the 
legislature  the  title  of  which  described 
the  act  as  one  'To  Provide  against  the 
Adulteration  of  Food,  and  Providing 
for  the  Enforcement  Thereof,"  and  the 
second  section  of  which  defined  the 
term  "food"  as  including  "all  articles 
used  for  food  or  drink  by  man, 
whether  simple,  mixed,  or  compound." 
The  defendants  contended  that  the  act 
could  not  be  sustained  as  to  drink, 
because  of  the  constitutional  require- 
ment that  the  subject  of  the  act  should 
be  clearly  expressed  in  its  title.  The 
court  sustained  the  objection,  say- 
ing:   "Where  such  meaning  is  given 


to  the  words  describing  the  subject  of 
the  act,  and  is  not  that  which  attaches 
to  them  in  the  common  understanding, 
the  Constitution  requires  that  the  title 
shall  express  such  special  meaning 
with  at  least  sufficient  clearness  to  put 
readers  on  inquiry  as  to  the  full  pro- 
visions. As  to  drink,  this  act  plainly 
fails  to  meet  this  requirement.  It  is 
a  penal  act  creating  an  arbitrary  and 
artificial  crime,  without  reference  to 
criminal  intent,  and  must  receive  a 
strict  construction  with  due  regard  to 
the  popular  apprehension.  The  words 
'food'  and  'drink,'  in  common  usage 
and  understanding,  are  complemen- 
tary and  associate  terms,  denoting  the 
two  prime  necessities  of  life,  but  they 
are  so  far  from  synonymous  that  they 
import  a  plain  and  fundamental  dis- 
tinction, as  universal  as  language  and 
as  old  as  the  human  race.  No  tongue 
is  so  primitive  that  it  lacks  different 
words  to  indicate  them,  and  different 
words  to  express  the  sensations  of 
want  of  them,  as  'hunger*  and 
thirst' "  A.  S.  M. 


JOHN  BAGAEFF 

V. 

MICHAEL  PROKOPIK,  Appt. 

Michigan,  Supreme  Court '^  December  21,  1020, 

(212  Mich.  265,  180  N.  W.  427.) 

Bills  and  notes  —  consideration  —  broker's  services  —  unenforceable  con- 
tract. 

The  pecuniary  benefit  received  by  a  property  owner  from  the  services  of 
a  broker  in  effecting  an  exchange  of  his  real  estate  furnishes  a  sufficient 
consideration  to  support  a  promissory  note  for  the  commission,  although 
the  brokerage  contract  was  invalid  because  not  in  writing. 

[See  note  on  this  question  beginning  on  page  1299.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wayne 
County  (Hosmer,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  enforce 
payment  of  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Crandell  &  Tinkham  for  ap-  plaintiff's  efforts  and  is  morally  bound 

pellant.  to  pay  therefor,  and  this  obligation  is 

Messrs.  C.  H.  Lehman  and  G.  M.  sufficient  consideration  to  support  the 

Lehman,  for  appellee :  note. 

Defendant  accepted  the  benefits  of  25  R.  C.  L.  440,  639;  Mohr  v.  Rick- 
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sauer,  82  Neb.  398,  26  L.E.A.(N.S.) 
533,  117  N.  W.  950;  Muir  v.  Kane,  55 
Wash.  181,  26  LJR.A.(N.S.)  519,  104 
Pac.  153,  19  Ann.  Cas.  1180;  Cochran 
V.  Staman,  201  Mich.  630,  167  N.  W. 
1015;  Edwards  v.  Nelson,  51  Mich. 
121,  16  N.  W.  261;  Spalding  v.  Archi- 
bald, 52  Mich.  366,  50  Am.  Rep.  253,  17 
N.  W.  940;  Cadman  v.  Markle,  76  Mich. 
448,  5  L.R.A.  707,  43  N.  W.  315;  Little- 
john  V.  Sample,  173  Mich.  419,  139  N. 
W.  38 ;  Way  v.  Root,  174  Mich.  418,  140 
N.  W.  577 ;  Beecher  v.  Marquette  &  P. 
Rolling  Mill  Co.  45  Mich.  103,  7  N.  W. 
695. 

Sharpe,  J.»  delivered  the  opinion 
of  the  court : 

The  plaintiff  sued  upon  a  promis- 
sory note  for  $500,  dated  July  26, 
1919,  executed  by  defendant  and  due 
in  'sixty  days  after  date.  The  de- 
fendant^ having  given  notice  thereof 
with  his  plea,  established  the  fact 
that  the  note  was  given  in  settle- 
ment of  a  commission  which  defend- 
ant had  orally  promised  to  pay 
plaintiff  for  his  services  in  effecting 
an  exchange  of  certain  real  estate 
belonging  to  the  defendant.  A  ver- 
dict was  directed  for  plaintiff. 
From  the  judgment  entered  thereon, 
the  defendant  appeals. 

There  is  nothing  upon  the  face 
of  the  note  which  in  any  way  im- 
pugns its  validity.  Prima  facie,  it 
is  legal  and  valid.  By  its  execution 
defendant  admitted  that  his  promise 
to  pay  was  supported  by  legal  con- 
sideration. Famsworth  v.  Fraser, 
137  Mich.  296,  100  N.  W.  400.  The 
question  presented  is  thus  stated  by 
defendant's  counsel:  "The  only 
question  presented  for  consideration 
by  the  record  is  whether  assumpsit 
can  be  maintained  upon  a  promis- 
sory note  as  between  the  maker  and 
the  payee,  the  consideration  for  the 
giving  of  which  is  an  oral  agreement 
to  pay  a  commission  for  the  sale  or 
exchange  of  an  interest  in  real  es- 
tate." 

Section  11,981,  3  Comp.  Laws 
1915,  provides  that  "every  agree- 
ment, promise  or  contract  to  pay 
any  commission  for  or  upon  the  sale 
of  any  interest  in  real  estate,"  shall 
be  void  unless  the  same  or  some 
memorandum  thereof  be  in  writing. 
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The  defendant  relies  on  the  many 
decisions  of  this  court  wherein  it 
has  been  held  that  a  contract  void 
under  the  Statute  of  Frauds  is  a 
mere  nullity.  Hall  v.  Soule,  11 
Mich.  494 ;  Scott  v.  Bush,  26  Mich. 
418,  12  Am.  Rep.  311;  Lemon  v. 
Randall,  124  Mich.  687,  83  N.  W. 
994;  Rodgers  v.  Lamb,  137  Mich. 
241,  100  N.  W.  440.  He  also  calls 
attention  to  the  following  language 
in  Liddle  v.  Needham,  39  Mich.  147, 
33  Am.  Rep.  359:  "In  order  to 
make  one  promise  a  valid  and  bind- 
ing consideration  for  another,  it 
must  itself  be  valid  and  binding," — 
and  cites  many  decisions  in  which 
this  case  has  been  referred  to  with 
approval.  Ducett  v.  Wolf,  81  Mich. 
311,  45  N.  W.  829 ;  KroU  v.  Diamond 
Match  Co.  113  Mich.  196,  71  N.  W. 
630;  Bristol  v.  Sutton,  115  Mich. 
365,  73  N.  W.  424. 

More  clearly  stated,  the  question 
as  presented  in  this  record  is  wheth- 
er, in  view  of  the  pecuniary  benefit 
received  by  defendant,  any  such 
moral  obligation  rested  upon  him  to 
pay  plaintiff  as  will  constitute  a 
sufficient  consideration  for  the  mak- 
ing of  the  note.  The  great  weight 
of  authority  sustains  the  rule  that 
when  the  promise  is  made  to  pay 
a  debt  at  one  time  legal  and  enforce- 
able, but  barred  by  a  statute,  the 
moral  obligation  to  pay  will  support 
the  subsequent  promise.  In  Ed- 
wards V.  Nelson,  51  Mich.  121,  16 
N.  W.  261,  it  appeared  that  the  note 
sued  upon  was  given  by  a  bankrupt, 
after  his  discharge,  to  pay  the  bal- 
ance of  an  account  compromised  in 
the  bankruptcy  proceeding.  In  af- 
firming a  judgment  on  the  note,  this 
court  said:  "We  know  of  no  law 
which  prevents  a  man  from  volun- 
tarily paying  his  honest  debts,  or  se- 
curing the  payment  thereof,  if  he 
desires,  although  the  right  of  credit- 
ors to  enforce  payment  may  by  the 
law  be  suspended;  and  this  moral 
obligation  to  pay  has  always  been 
held  a  good  consideration  to  support 
a  written  contract  for  payment  in  a 
case  like  the  present." 

See  also  Craig  v.  Seitz,  63  Mich. 
727,  30  N.  W.  347. 


1294 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.LR. 


By  statute  (3  Comp.  Laws  1915, 
§  12,331)  a  debt  barred  by  the  Stat- 
ute of  Limitations  may  only  be  en- 
forced when  a  written  acknowledg- 
ment or  promise  to  pay  the  same  is 
given. 

A  distinction  is  drawn  by  some 
courts  between  the  moral  obligation 
which  will  support  a  promise  to  pay 
a  debt  at  one  time  enforceable,  and 
such  obligation  to  support  a  promise 
to  pay  a  claim  arising  out  of  an 
agreement  declared  void  by  statute. 
We  believe  no  such  distinction 
should  exist  when  a  substantial  pe- 
cuniary benefit  has  accrued  to  the 
promisor,  and  the  agreement,  under 
which  the  oral  promise  to  pay  was 
made,  was  not  forbidden  as  unlaw- 
ful because  of  the  moral  turpitude 
involved  therein.  The  facts  here 
clearly  show  that  under  an  oral 
agreement  plaintiff  rendered  ser- 
vices for  defendant,  on  account  of 
which  he  received  substantial  pe- 
cuniary benefit.  Plaintiff  would 
have  been  unable  to  collect  therefor 
because  such  agreement  is  declared 
by  our  statute  to  be  void.  Defend- 
ant would  have  but  acted  the  part 
of  an  honest  man  had  he  paid  plain- 
tiff. While  under  no  legal  duty,  we 
believe  it  may  well  be  said  that  a 
moral  obligation  rested  on  him  to 
do  so,  and  that  such  morail  obligation 
is  sufficient  in  law  to  constitute  a 
valid  consideration  for  his  subse- 
quent express  promise  in  writing  to 
do  so.  The  void  agreement  left  the 
parties  as  though  no  agreement  had 
been  made.  It  was  a  nudum  pac- 
tum, but  the  defendant,  though  pre- 
sumably so  advised,  in  recognition 
of  the  service  rendered  and  of  the 
pecuniary  benefit  he  had  received 
therefrom,  says,  in  effect,  to  plain- 
tiff: You  have  performed  a  valu- 
able service  for  me.  I  am  not  legally 
bound  to  pay  you  therefor,  but  I  will 
do  so.  I  have  not  the  money  in  hand, 
but  will  give  you  my  note  therefor, 
due  in  sixty  days." 

Had  he  paid  the  money,  it  is  clear 
that  he  could  not  have  recovered  it. 
We  are  of  the  opinion  that  this  de- 
fense cannot  now  be  interposed  by 
him  to  defeat  the  collection  of  the 


note.  We  can  see  no  distinction  be- 
tween the  legal  effect  which  should 
be  given  to  such  a  moral  obligation 
and  one  arising  out  of  a  promise  to 
pay  a  debt  barred  by  statute.  There 
is  no  legal  obligation  to  pay  the  lat- 
ter, nor  one  from  which  a  party  is 
relieved  by  a  discharge  in  bankrupts 
cy.  It  is  only  a  man's  sense  of  honor 
which  prompts  him  to  promise  to 
pay  that  which  he  once  owed,  but 
which  he  is  not  then  liable  to  pay. 
The  purpose  of  the  statute  was  to 
prevent  frauds  and  perjuries.  It 
was  designed  to  prevent  disputes  as 
to  what  the  oral  contract,  sought  to 
be  enforced,  was.  Kelsey  v.  Mc- 
Donald, 76  Mich.  188,  42  N.  W. 
1103.  While  some  courts  hold  con- 
tracts under  such  a  statute  to 'be 
merely  nonenforceable  (Mohr  v. 
Rickgauer,  82  Neb.  398,  26  L.R.A. 
(N.S.)  533,  117  N.  W.  950),  we  can 
see  no  reason  why,  if  they  be  treated 
as  void,  as  the  statute  declares  them 
to  be,  the  moral  obligation  arising 
therefrom,  when  pecuniary  benefit 
has  accrued  to  the  promisor,  should 
not  support  a  subsequent  written 
promise  to  pay  the  amount  earned 
by  the  promisee  thereunder.  The  de- 
fendant has  enjoyed  the  benefit  of 
the  service  rendered.  He  after- 
wards, and  contemporaneously 
with  the  closing  of  the  transaction, 
saw  fit  to  obligate  himself  to  pay 
for  such  service. 
We    conclude    that  i?*"riA"*,f*JJl'" 

.  .         1111  1    CO  nslderai  Ion- 

he   should   be   bound     broker*,  .ervlcet 

by   such   obligation  ^ontlSS!^*"* 
to  the  same  extent 
as  if  there  had  been  a  legal  obliga- 
tion antecedent  thereto. 

In  25  R.  C.  L.  440,  441,  the  ques- 
tion  is  discussed  at  some  length.  It 
is  said:  ''It  has  been  held  that, 
while  an  oral  promise  is  unenforce- 
able so  long  as  it  remains  in  parol, 
it  constitutes  a  sufficient  considera- 
tion to  support  a  note  given  in  pay- 
ment of  the  commission.  This 
latter  would  seem  to  be  the  better 
view,  and  is  in  consonance  witii  the 
general  rule  that  the  memorandum 
of  a  contract  required  to  be  in  writ- 
ing need  not  be  made  at  the  time  the 
contract  was  entered  into." 
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Among  the  cases  cited  is  Muir  v. 
Kane,  55  Wash.  131,  26  L.R.A. 
(N.S.)  519,  104  Pac.  153,  19  Ann. 
Cas.  1180.  The  facts  in  that  case 
were  substantially  the  same  as  here. 
The  claim  arose  out  of  an  oral  agree- 
ment to  pay  a  commission  on  the 
sale  of  real  estate,  declared  void  by 
the  statute  of  that  state,  and  which 
the  defendant  had  afterwards 
promised  in  writing  to  pay.  The 
court  said:  "It  is  clear  that  this 
writing  was  not  intended  as  an 
agreement  authorizing  the  respond- 
ent to  sell  the  real  property  men- 
tioned. In  fact,  it  was  executed 
after  that  service  had  been  per- 
formed, and  is  an  agreement  in  writ- 
ing to  pay  a  fixed  sum  for  a  past 
service,  not  a  service  to  be  per- 
formed in  the  future." 

After  stating  the  distinction 
sought  to  be  drawn  between  obliga- 
tions resting  on  contracts  in  which 
the  right  of  recovery  had  lapsed  by 
reason  of  a  statute,  and  those  aris- 
ing out  of  contracts  declared  void, 
the  court  said:  "It  has  seemed  to 
us  that  this  distinction  is  not 
sound.  The  moral  obligation  to  pay 
for  services  rendered  as  a  broker  in 
selling  real  estate,  under  an  oral 
contract,  where  the  statute  requires 
such  contract  to  be  in  writing,  is 
just  as  binding  as  is  the  moral  ob- 
ligation to  pay  a  debt  that  has  be- 
come barred  by  the  Statute  of  Limi- 
tations, and  there  is  no  reason  for 
holding  that  the  latter  will  support 
a  n,ew  promise  to  pay  while  the  for- 
mer will  not." 

The  opinion  in  Ferguson  v.  Har- 
ris, 39  S.  C.  323,  39  Am.  St.  Rep. 
731,  17  S.  E.  782,  discussing  the 
distinction  claimed,  is  quoted  from 
with  approval  as  follows:  "In  the 
one  case,  the  legal  obligation  is 
gone  as  effectually  as  if  it  had  never 
existed,  and  I  am  at  a  loss  to  per- 
ceive any  sound  distinction  in  prin- 
ciple between  the  two  cases.  In 
both  cases,  at  the  time  the  promise 
sought  to  be  enforced  is  made, 
there  is  nothing  whatever  to  sup- 
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port  it  except  the  moral  obligation, 
and  why  the  fact  that,  because  in 
the  one  case  there  was  once  a  legal 
obligation,  which,  having  utterly 
disapppeared,  is  as  if  it  had  never 
existed,  should  affect  the  question, 
I  am  at  a  loss  to  conceive.  If,  in  the 
one  case,  the  moral  obligation, 
which  alone  remains,  is  sufficient  to 
afford  a  valid  consideration  for  the 
promise,  I  cannot  see  why  the  same 
obligation  should  not  have  the  same 
effect  in  the  other." 

Attention  is  also  called  to  the  fol- 
lowing language  in  Anderson  v. 
Best,  176  Pa.  498,  35  Atl.  194: 
"The  distinction  sought  to  be  made 
between  considerations  formerly 
good,  but  now  barred  by  statute, 
and  those  barred  by  statute  in  the 
first  instance,  is  not  substantial, 
and  is  not  sustained  by  the  cases." 

We  are  not  unmindful  that  in  13 
C.  J.  358,  it  is  said :  "A  moral  ob- 
ligation which  has  at  no  time  been 
a  legal  duty  will  not,  according  to 
the  great  weight  of  authority,  af- 
ford a  consideration  for  a  promise." 

Many  cases  are  cited  to  support 
this  rule  of  law,  among  them  being 
Stout  V.  Humphrey,  69  N.  J.  L.  436, 
55  Atl.  281,  and  Bagnole  v.  Madden, 
76  N.  J.  L.  255,  69  Atl.  967,  two 
cases  which  defendant  strongly  re- 
lies on.  These  are  considered  in 
Muir  V.  Kane,  supra,  and  the  rea- 
son for  disapproving  them  so  clear- 
ly pointed  out  that  we  refrain  from 
discussing  them. 

The  judgment  appealed  from  is 
affirmed. 


KOTE. 

The  general  subject  of  moral  obli- 
gation as  a  consideration  for  a  prom- 
ise is  treated  in  the  annotation  follow- 
ing Rask  v.  N<MIMAN,  post,  1299.  The 
specific  question  as  to  moral  obliga- 
tion arising  from  or  connected  with 
a  contract  which  was  within  the  Stat- 
ute of  Frauds  is  considered  in  subd. 
III.  d,  5,  of  that  annotation. 
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BERTHA  RASK,  Appt., 

V. 

JOHN  S.  NORMAN,  Respt. 

Minnesota  Supreme  Court "' December  13,  19 IS. 
(141  Minn,  198,  169  N.  W.  704.) 

Contract  —  moral  obligation. 

1.  Contracts  entered  into  or  promises  made  on  the  basis  of  relations 
of  friendship  and  good  will,  unsupported  by  pecuniary  or  material  benefit, 
create,  at  most,  bare  moral  obligations,  binding  only  on  the  conscience, 
and  a  breach  thereof  presents  no  cause  for  redress  by  the  courts. 

ISee  note  on  this  question  beginning  on  page  1299.] 

—  promise  to  protect  interests.  protect  the  business  interests  of  the 

2.  A  promise  founded  on  that  rela-  promisee's  wife  after  his  death,  held 
tion  by  a  business  associate,  to  the  not  enforceable  in  law  or  equity, 
eifect  that  he  would  look  after  and         [See  6  R.  C.  L.  667.] 

Headnotes  by  Brown,  Ch.  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Hennepin 
County  (Fish,  J.)  granting  defendant's  motion  for  judgment  on  the  plead- 
ings, in  an  action  brought  to  recover  damages  resulting  from  alleged 
fraudulent  representations  and  conduct,  and  breach  of  an  alleged  trust 

assumed  by  defendant  for  the  benefit  and  protection  of  plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   George  W.  Hanson  and  A.  interest  of  and  for  the  benefit  and 

E.  Helmick  for  appellant.  protection  of  plaintiff.     The  facts 

Mr.  George  S.  Grimes,  for  respond-  made  the  basis  of  plaintiffs  claim, 

^"t>*     m.    m-v    4.  j            J          i.  ^  ^  set  forth  in  the  complaint,  are 

nishTcausfoTact^^^^^^  substantially  as  follows: 

Winston  V.  Young,  52  Min^.  1,  53  N.  ^  Plamtiff  is  the  widow  of  Oscar 

W,  1015.  Rask,  who  died  m  December,  1913, 

in  all'  that  defendant  said  and  did,  and  who  will  hereinafter  be  referred 

there  was  no  violation  of  any  legal  to  as  decedent.     On  June  1,  1907. 

right  of  plaintiff.  defendant  and  decedent  were,  and 

14  Am.  &  Eng.  Enc.  Law,  143,  144;  for  several  years  prior  thereto  had 

Randall  v.  Hazelton,  12  Allen,  412;  been,  copartners  engaged  in  oper- 

Hutchms  V.   Hutchms,  7   Hill,   104;  ^ting  the  "Franklin  Avenue  Bak- 

Lamb  V.  Stone,  11  Pick.  527.  ^^y,    j^   the   city   of   Minneapolis. 

Brown,  Ch.  J.,  delivered  the  opin-  Decedent  had  contributed  one  third 

ion  of  the  court :  and  defendant  two  thirds  of  the 

The  only  question  presented  in  capital  invested,  and  each  gave  his 
this  cause  is  whether  the  complaint  whole  time  to  the  management  of 
states  a  cause  of  action.  The  trial  the  copartnership  affairs;  def end- 
court  held  that  it  did  not,  and  grant-  ant  guiding  the  financial,  and  de- 
ed defendant's  motion  for  judgment  cedent  the  working  or  mechanical, 
on  the  pleadings.  end  thereof.    The  net  profits  were 

The  action  is  one  to  recover  dam-  divided   in   accordance   with   their 

ages  claimed  to  have  resulted  from  respective  interests  in  the  company, 

the  alleged  fraudulent  representa-  The  business  had  been  profitable, 

tions  and  fraudulent  conduct  of  de-  and  on  June  1,  1907,  the  copartner- 

fendant,  and  the  breach  of  an  al-  ship  had  assets  and   property  on 

leged  trust  assumed  by  him  in  the  hand  of  the  value  of  about  $35,000, 
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in  excess  of  all  debts  and  liabilities. 
At  about  that  time  the  parties  or- 
ganized a  corporation  named  the 
"Norman  Baking  Company,"  with 
a  capital  stock  of  $75,000,  to  which 
they  transferred  all  and  singular  the 
copartnership  property  and  busi- 
ness, in  pajonent  of  which  the  cor- 
poration issued  to  decedent  its  cap- 
ital stock  of  the  par  value  of  $10,000, 
and  to  defendant  its  capital  stock  of 
the  par  value  of  $20,000,  so  that  in 
the  new  concern  the  interests  of  the 
respective  parties  in  the  property 
and  business  of  the  company  re- 
mained the  same  as  when  operated 
by  the  copartnership.  Thereafter, 
anch  until  the  death  of  decedent,  de- 
fendant continued  in  charge  of  the 
financial,  and  decedent  the  mechani- 
cal, part  of  the  affairs  of  the  com- 
pany, to  the  same  extent  as  before 
the  formation  of  the  corporation. 
The  business  continued  prosperous, 
and  the  stock  held  by  each  party  was 
wortli  above  face  value  at  the  time 
of  the  transaction  here  complained 
of. 

Sometime  in  the  spring  or  sum- 
mer of  1913  decedent  was  taken 
with  an  illness,  from  which  he  nev- 
er recovered.  During  the  last  stage 
of  such  illness,  sometime  in  July  of 
that  year,  he  called  defendant  to  his 
bedside  for .  a  conference,  and  for 
advice  and  assistance  in  reference 
to  his  business  affairs,  and  the  dis- 
position of  his  interests  in  the  cor- 
poration. As  a  result  of  this  con- 
ference, and  under  the  guidance  of 
defendant,  decedent  transferred  to 
his  wife  the  stock  held  by  him  in  the 
corporation,  and  she  thereby  be- 
came the  sole  owner  thereof.  This 
stock  constituted  the  sum  total  of 
decedent's  property. 

Decedent  was  concerned  as  to  the 
future  welfare  of  his  wife,  and  at 
the  conference  just  referred  to  stat- 
ed to  defendant  that  she  was  un- 
familiar with  business  methods,  and 
he  requested  and  urged  defendant, 
after  the  death  of  decedent,  to  look 
after  her  aflfairs  and  her  interests 
in  the  corporation,  and  to  see  that 
she  received  her  just  dues  and  divi- 
dends therein;   at  the  same  time 

17  A.L.R.— 82. 
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stating  to  defendant  that  he  trusted 
him  as  he  would  no  other  man,  and 
that  he  hoped  the  defendant  "would 
be  a  good  friend  to,  and  protect  as 
far  as  possible  the  business  in- 
terests'* of,  decedent's  wife.  De- 
fendant promised  to  comply  with 
this  request  in  all  respects.  De- 
cedent subsequently  died,  and  there- 
after plaintiff,  his  widow,  in  the 
language  of  the  complaint,  "re- 
mained a  warm  personal  friend 
of"  defendant,  "and  placed  her 
stock  and  business  interests  whol- 
ly in"  his  hands,  and  in  all  mat- 
ters in  reference  thereto  "reposed 
great  trust  in  him,"  following  his 
advice  and  instructions  in  all  mat- 
ters connected  with  the  manage- 
ment of  .the  corporation  affairs,  and^ 
in  this  connection  the  complaint 
further  alleges  that  defendant  "rep- 
resented to  plaintiff  that  he  was  her 
best  friend,  that  he  was  faithful  to 
the  trust  reposed  in  him"  by  dece- 
dent, and  thereby  "purposely  pre- 
vented plaintiff  from  acquiring  any 
knowledge  of"  hjs  "real  intentions." 
The  complaint  then  goes  on  to  al- 
lege: That  on  February  1,  1915, 
defendant  falsely  represented  to 
plaintiff  that  the  business  of  the 
corporation  was  in  poor  condition, 
that  a  great  amount  of  money  must 
be  expended  to  put  it  in  good  order, 
and  further  falsely  represented  that 
it  was  imperative  that  both  plaintiff 
and  defendant  sell  their  interests  in 
the  company,  and  that  he  knew  a 
person  who  would  buy  them  out  at 
a  good  figure.  In  reliance  upon 
such  representations  plaintiff  con- 
sented to  a  sale  of  her  stock  in  the 
corporation.  That  thereafter  she 
attended  a  meeting  of  the  corpora- 
tion for  the  purpose,  as  she  sup- 
posed, of  making  a  sale  of  her  stock, 
as  well  as  that  held  by  defendant, 
for  which  she  expected  to  realize, 
according  to  the  representations  of 
defendant,  the  sum  of  $112.50  per 
share.  Immediately  after  this  meet- 
ing defendant  sold  and  transferred 
his  stock,  consisting  of  twenty 
shares,  to  one  Watson,  for  the  con- 
sideration of  $22,500.  He  subse- 
quently   stated    to    plaintiff    that 
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Watson  would  take  her  stock  at  the 
same  price.  This  Watson  declined 
to  do,  and  denied  that  he  had  agreed 
with  defendant  to  purchase  the 
same.  Shortly  thereafter  defend- 
ant, according  to  the  complaint, 
broke  off  all  business  and  social  re- 
lations with  plaintiff,  and  has  ever 
since  and  now  does  refuse  to  have 
any  business  relations  with  her 
whatever. 

The  affairs  of  the  corporation 
were  thereafter  conducted  by  Wat- 
son. Plaintiff  continued  a  stock- 
holder, and  to  receive  whatever 
dividends  were  subsequently  de- 
clared thereon.  The  business,  how- 
ever, by  reason  of  mismanagement 
or*  other  cause,  became  badly  in- 
volved financially,  and  at  the  time  of 
the  commencement  of  this  action, 
some  two  years  after  defendant  ter- 
minated his  relations  therewith, 
the  corporation  was  unable  to  meet 
its  obligations,  and  was  on  the  verge 
of  bankruptcy,  by  reason  of  which, 
plaintiff  alleges,  the  stock  held  by 
her  became  of  no, value  whatever. 
The  complaint  alleges,  further,  that 
plaintiff  was  defrauded  and  de- 
ceived by  the  false  representations 
of  defendant,  heretofore  referred 
to,  in  consequence  that  she  suffered 
a  loss  to  the  extent  of  the  value  of 
her  stock  in  the  corporation  on  the 
date  defendant  sold  his  interest 
therein,  namely,  $11,250,  for  which 
she  demands  judgment.  The  claim 
is  that  defendant  violated  his  obli- 
gations to  her,  and  betrayed  his 
trust,  when  he  failed  to  effect  a  sale 
of  her  stock  at  the  time  he  disposed 
of  his  own  to. Watson. 

We  are  clear,  from  the  facts  stat- 
ed, which  in  point  of  substance  are 
all  that  plaintiff  presents,  that  the 
learned  trial  court  was  right  in 
holding  that  the  complaint  shows  no 
right  of  recovery,  either  at  law  or  in 
equity. 

1.  The  whole  foundation  of  the 
action  is  the  alleged  breach  of  the 
promise  made  by  defendant  to  de- 
cedent to  protect  plaintiff's  busi- 
ness interests  in  the  corporation 
after  decedent's  death.  But  that 
promise  was  not  founded  on  a  con- 


sideration in  the  legal  sense,  and 
created  no  valid  obligation  of  per- 
formance. It  was  an  act  of  friend- 
ship and  good  will.  It  is  well-settled 
law  that  contracts  entered  into,  or 
promises  made,  on  the  basis  of  re- 
lations of  that  character,  unsut)port- 
ed  by  pecuniary  or  material  benefit, 
create,  at  most,  bare 

moral  obligations,  i^^SjSitinT'^ 
binding  only  on  the 
conscience,  a  breach  of  which  is  not 
redressible  in  the  courts.  Mason  v. 
Campbell,  27  Minn.  54,  6  N.  W.  405; 
Muir  V.  Kane,  55  Wash.  131,  104 
Pac.  153,  26  L.R.A.(N.S.)  19,  and 
note,  19  Ann.  Cas.  1180;  Fidelity  & 
C.  Co.  V.  Thompson,  128  Cal.  506, 
61  Pac.  94 ;  Linz  v.  Schuck,  106  Md. 
220,  11  L.R.A.(N.S.)  789,  124  Am. 
St.  Rep.  481,  67  Atl.  286,  14  Ann. 
Cas.  495 ;  Freeman  v.  Dodge,  98  Me. 
536,  66  L.R.A.  395,  57  Atl.  884; 
Parsons  v.  Teller,  188  N.  Y,  318,  80 
N.  E.  930.  The  complaint,  there- 
fore, shows  no  right  of  recovery  at 
law. 

2.  The  complaint  is  equally  defec- 
tive in  equity.  No  equitable  relief 
is  demanded,  and  none  could  be 
awarded,  which  would  repair  the 
injury    claimed    to 

have  been  suffered  ;;'KteS*T»tSie.t.. 
in  consequence  of 
the  alleged  wrongful  cpnduct  of  de- 
fendant. He  has  misappropriated 
none  of  her  property,  nor  led  her 
into  any  imprudent  or  unwise  in- 
vestment, from  which  she  lost,  or 
from  which  he  reaped  a  profit.  She 
still  owns  all  the  property  she  held 
at  the  time  of  defendant's  alleged 
promise,  namely,  the  stock  in  the 
corporation.  She  supposed,  from 
the  statements  of  defendant,  that 
Watson  would  buy  the  stock ;  but  he 
declined  to  buy  it,  and  denied  that 
he  had  ever  agreed  with  defendant 
to  do  so.  There  is  no  claim  that  de- 
fendant prevented  a  sale  thereof  to 
any  other  person.  She  continued  to 
hold  the  stock  after  defendant  had 
parted  with  his  interests  in  the  cor- 
poration, and  received  whatever 
dividends  were  subsequently  de- 
clared thereon.  The  loss  of  which 
she  complains,  the  diminished  value 
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of  the  stock,  resulted  either  from 
the  failure  of  the  corporation  to 
maintain  its  former  standard,  or 
from  other  causes  not  indicated  by 
the  complaint  as  chargeable  to  mis- 
conduct on  the  part  of  defendant. 
That  defendant  had  the  right  to  sell 
and  dispose  of  his  stock,  without  in- 
cluding that  held  by  plaintiff,  seems 
clear,  and  he  was  under  no  legal  du- 
ty or  obligation  to  make  a  sale  for 
plaintiff.  She  was  fully  advised  of 
the  necessity  of  selling  the  stock, 
and  knew,  for  she  so  alleges  in  the 
complaint,  that  after  defendant  sold 
his  stock  he  severed  all  relations 
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with  the  corporation.  He  was  not 
her  guardian,  and  she  was  thrown 
on  her  own  resources  from  that 
time.  Defendant  may  have  violated 
his  promised  friendship  for  plain- 
tiff, but  there  is  no  basis  for  hold- 
ing that  at  the  same  time  he  violated 
any  valid  or  binding  obligation  to 
her.  He  was  not  a  trustee,  either  of 
an  express  or  implied  trust. 

It  follows  that  the  trial  court  was 
right  in  directing  judgment  on  the 
pleadings,  and  the  judgment  ap- 
pealed from  must  be  affirmed. 

It  is  so  ordered. 


ANNOTATION. 


Moral  obligation  as  a  consideratimi  for  an  execatory  promise. 


I.  In  general,  1300. 

II.  Moral  obligation  arising  from  ethical 
motives,  unconnected  with  a 
legal  liability  or  the  receipt  of 
actual  pecuniary  or  material 
benefit  by  promisor: 

a.  Generally,  1302. 

b.  Illustrations  and  concrete  appli- 

cations of  doctrine: 

1.  In  general,  1306. 

2.  Moral      obligation      arising 

from  past  support  of  or 
services  to  relative,  or 
from  conscientious  duty  to 
provide  for  his  support, 
1307. 

3.  Moral  obligation  to  pay  for 

past  support,  or  to  pro- 
vide for  future  support,  of 
illegitimate  child,  1310. 

4.  Moral      obligation      arising 

from  past  illicit  cohabita* 
tion,  1311. 

5.  Moral      obligation      arising 

from  past  support  of  pau- 
per, 1312. 
6*.  Moral    obligation    connected 
with  the  debt  or  estate  of 
a  deceased  person,  1313! 
7.  Moral      obligation      arising 
from  mistake,  fault,  or  bad 
advice  on  the  part  of  the 
promisor,   1316. 
III.  Moral  obligation  arising  from  what 
was  once  a  legal  liability,  or 
from  the  previous   receipt   by 
the  promisor  of  a  material  or 
pecuniary  benefit: 
a.  In  general,  1317. 


III.— continued. 

b.  Where  there  was  an  antecedent 

legal  liability  already  per- 
formed or  still  enforceable, 
1328. 

c.  Where  there  was  an  antecedent 

contract  which  originally 
created  a  legal  liability 
which  has  been  barred  or 
discharged : 

1.  By  operation  of  law,  1333. 

2.  By  act  of  parties,  1335. 

d.  Moral  obligation  arising  from  an 

antecedent  contract  which 
did  not  originally  create 
an  enforceable  legal  lia- 
bility : 

1.  In  general,  1340. 

2.  Moral    obligation    connected 

with  a  promise  during 
minority,    3341. 

3.  Moral    obligation    connected 

with  a  promise  during 
coverture,   1341. 

4.  Moral      obligation      arising 

from  illegal  contract,  1352. 

5.  Moral    obligation   connected 

with  contract  within  Stat- 
ute of  Frauds,  1353. 

6.  Miscellaneous,   1358. 

e.  Moral    obligation    arising    from 

promisor's  previous  receipt 
of  a  pecuniary  or-  material 
benefit  where  there  was  no 
antecedent  contract  or  Ie« 
gal  liability,  perfect  or  im- 
perfect: 
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III,  e— continued. 

1.  In  general,  1359. 

2.  Moral      obligation     arising 

from  the  voluntary  pay- 
ment of  another's  debt, 
1359. 

I.  In  general. 

As  the  title  suggests,  the  purpose  of 
this  annotation  is  to  deal  merely  with 
the  question  as  to  whether  a  moral 
obligation  is  a  consideration  for  an 
executory  promise.  The  cases  cited 
are  included  because  of  the  bearing 
they  have  on  that  question,  and  not 
because  of  any  specific  rule  that  they 
may  sustain,  or  conclusion  they  may 
reach,  in  respect  of  the  various  con- 
crete questions  with  which  they  deal, 
except  so  far  as  that  rule  or  conclu- 
sion depends  upon  the  element  of 
moral  obligation.  When — as,  for  ex- 
ample, in  the  case  of  the  rule  that  a 
promise  to  pay  a  debt  barred  by  Stat- 
ute of  Limitations,  or  by  a  discharge 
in  bankruptcy,  is  good  without  a  new 
consideration — a  rule  of  law  is  well 
established  and  is  frequently  declared 
and  applied  as  a  distinct  and  specific 
rule  by  cases  that  make  no  allusion  to 
the  element  of  moral  obligation,  al- 
though other  cases  dealing  with  the 
same  question  refer  to  the  moral  obli- 
gation, no  attempt  has  been  made  to 
exhaust  the  authorities,  or  even  to  col- 
lect all  the  cases  involving  that  par- 
ticular question,  which  may  allude  to 
the  moral  obligation.  And  there  is, 
of  course,  no  purpose  to  deal  with  the 
applications  of,  or  exceptions  to,  such 
a  specific  rule.  In  other  words,  the 
cases  of  this  kind  are  cited  here,  not 
because  of  the  specific  rules  which 
they  sustain,  but  because  of  the  illus- 
tration which  they  afford  of  a  class  of 
moral  obligations  which  will  furnish 
a  consideration  for  an  executory  prom- 
ise. 

Again,  it  is  to  be  observed  that  from 
the  same  state  of  facts,  or  a  slightly 
different  state  of  facts,  from  which  it 
is  ineffectually  sought  to  derive  a 
moral  obligation  which  will  support 
an  executory  promise,  it  is  not  infre- 
quently possible  to  derive  an  independ- 
ent consideration  which  is  not  depend- 
ent upon  the  moral  obligation.     The 


III.  e — continued. 

3.  Moral     obligation     arising 

from       improvement      of 
property,  1363. 

4.  Moral     obligation,     arising 

from  past  services,  1366. 
6.  Miscellaneous,  1376. 

possibility  is  inherent  in  most  of  the 
various  classes  of  concrete  questions 
which  are  involved  in  the  cases  that 
deal  with  moral  obligation  as  a  con- 
sideration for  an  executory  promise, 
although  frequently  absent  from  indi- 
vidual cases  belonging  to  these 
classes.  A  convenient  illustration  is 
afforded  by  the  question  as  to  the  con- 
sideration for  an  executory  promise  by 
a  putative  father,  to  pay  for  the  past 
support,  or  provide  for  the  future  sup- 
port, of  an  illegitimate  child.  As 
shown  infra,  II.  b,  3,  such  a  promise 
cannot  rest  for  its  consideration  upon 
the  moral  obligation  of  the  father  in 
the  premises,  but  frequently  a  consid- 
eration is  found  in  the  fact  that,  un- 
der the  local  law,  the  father  was  un- 
der an  antecedent  legal  liability ;  or,  in 
some  cases,  in  the  compromise  of  a 
bastardy  proceeding. 

Again,  it  is  to  be  observed  that  even 
though  the  benefit  to  the  promisor  was 
of  a  moral,  as  distinguished  from  a 
material  or  pecuniary,  character,  and 
so  would  not  have  furnished  a  consid- 
eration for  a  subsequent  promise,  the 
detriment  suffered  by  the  promisee  in 
reliance  upon  an  antecedent  or  con- 
temporaneous promise  may  furnish  a 
consideration :  For  example,  as  shown 
infra,  II.  b,  2,  a  subsequent  promise  by 
an  adult  child  to  pay  for  the  past  sup- 
port of  an  indigent  parent  cannot  rest 
upon  the  moral  obligation,  assuming 
that  there  was  no  antecedent  legal  lia- 
bility, but  one,  himself  under  no  ante- 
cedent legal  liability,  who  furnishes 
support  to  the  parent  in  reliance  upon 
an  antecedent  or  contemporaneous 
promise  by  the  child,  may  doubtless  re- 
cover because  of  the  detriment  suf- 
fered by  him  (promisee),  without 
reference  to  the  moral  obligation  of 
the  promisor. 

While,  in  general,  the  citation  of 
cases  is  confined  to  those  which  dis- 
cuss the  question  of  moral  obligation 
as  a  consideration  for  an  executory 
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promise,  or  are,  at  least,  deemed  to  in- 
volve that  question,  it  has  been  impos^ 
sible  to  adhere  strictly  and  consistent- 
ly to  the  line  of  demarcation.  To  illus* 
trate :  many  cases,  in  dealing  with  past 
consideration,  discuss  the  question 
from  the  viewpoint  of  moral  obliga- 
tion, while  others,  though  not  distin- 
guishable upon  their  facts,  do  not  ex- 
plicitly allude  to  that  element.  Many 
such  cases  have  been  included,  al- 
though no  attempt  has  been  made  to 
exhaust  them.  It  is  to  be  observed, 
however,  that,,  while  in  some  circum- 
stances a  case  which  decides  against  a 
subsequent  promise,  upon  the  ground 
that  the  consideration  was  wholly  past 
and  executed,  impliedly  negatives  the 
idea  that  the  moral  obligation  arising 
from  the  previous  receipt  of  the  bene- 
fit will  furnish  a  consideration,  al- 
though, moral  obligation  is  not  ex- 
plicitly alluded  to,  that  is  not  neces- 
sarily true,  because  the  circumstances 
may  negative  a  moral  as  well  as  a  le- 
gal obligation;  e.  g.,  where  past  serv- 
ices for  which  the  subsequent  promise 
was  given  were  such  as  were  morally 
due  from  the  promisee,  as  in  Shugart 
v.  Shugart  (1903)  111  Teiui.  179,  102 
Am.  St.  Rep.  777,  76  S.  W.  821,  infra, 
III.  e,  4. 

The  annotation,  being  confined  to 
executory  contracts  or  promises,  is  not 
concerned  with  the  question  whether 
a  moral  obligation  will  support  an 
executed  conveyance  or  transfer, 
either  as  between  the  parties  them- 
selves, or,  as  in  Hegstad  v.  Wysiecki 
(1917)  178  App.  Div.  733,  165  N.  Y. 
Supp.  898,  against  a  creditor. 

The  cases  presenting  the  question 
whether  a  moral  obligation  will  sus- 
tain an  express  executory  promise  may 
be  divided  into  five  classes:  (1)  Cases 
in  which  the  moral  obligation  arose 
wholly  from  ethical  considerations, 
unconnected  with  any  legal  obligation, 
perfect  or  imperfect,  and  without  the 
receipt  of  actual  pecuniary  or  material 
benefit  by  the  promisor  prior  to  the 
subsequent  promise  (see  II.) ;  (2) 
cases  in  which  the  moral  obligation 
arose  from  a  legal  liability  already 
performed  or  still  enforceable  (see 
III.  b) ;  (3)  cases  in  which  the  moral 
obligation  arose  out  of  or  was  con- 


nected with  a  previous  request  or 
promise  creating  originally  an  en- 
forceable legal  liability,  which,  how- 
ever, at  Ihe  time  of  the  subsequent  ex- 
press promise,  had  become  discharged 
or  barred  by  operation  of  a  positive 
rule  of  law,  so  that  at  that  time  there 
was  no  enforceable  legal  liability  (see 
III.  c,  1) ;  (4)  cases  in  which  the  moral 
obligation  arose  from  or  was  con- 
nected with  a  previous  request  or 
promise  which,  however,  never  created 
any  enforceable  legal  liability,  because 
of  a  rule  of  law  which  rendered  the 
original  contract  void,  or  at  least  un- 
enforceable (see  III.  d) ;  (5)  cases 
in  which  the  moral  obligation  arose 
out  of  or  was  connected  with  the  re- 
ceipt of  actual  material  or  pecuniary 
benefit  by  the  promisor,  without,  how- 
ever, any  previous  request  or  promise 
on  his  part,  express  or  implied,  and 
therefore,  of  course,  without  any  orig- 
inal legal  liability,  perfect  or  imper- 
fect (see  III.  e). 

Although,  as  subsequently  shown 
infra,  II.,  there  was  formerly  some 
doubt  as  to  the  point,  it  is  now 
thoroughly  established  that  an  execu- 
tory contract  or  promise  cannot  rest 
for  its  consideration  upon  a  moral 
obligation  of  the  first  class — ^that  is, 
one  resting  on  ethical  motives,  or  on  a 
mere  conscientious  duty,  unconnected 
with  any  legal  liability,  perfect  or  im- 
perfect, or  with  the  receipt  of  any 
actual  pecuniary  or  material  benefit  by 
the  promisor,  even  though  there  may 
have  been  actual  pecuniary  or  material 
detriment  to  the  promisee  prior  to  the 
promise. 

It  is  likewise  well  settled,  as  is 
shown  in  infra,  III.  b,  that  a  contract 
cannot  rest  for  its  consideration  upon 
a  moral  obligation  of  the  second  class 
— ^that  is,  one  arising  from  or  con- 
nected with  a  legal  liability  already 
performed  or  still  enforceable. 

Upon  the  other  hand,  as  shown  in- 
fra, III.  c,  1,  it  is  clear  that  a  subse- 
quent executory  promise  may  rest  for 
its  consideration  upon  a  moral  obliga- 
tion of  the  third  class,  that  is,  one 
arising  out  of  or  connected  with  a 
previous  request  or  promise  creating 
originally  a  legal  liability,  which,  how- 
ever, at  the  time  of  the  subsequent 
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express  promise,  had  become  barred  or 
discharged  by  the  operation  of  a  posi- 
tive rule  of  law,  so  that  at  the  time 
of  that  promise  there  was  no 'enforce- 
able legal  liability. 

The  conflict  of  opinion  is  with  refer- 
ence to  moral  obligations  of  the  fourth 
class — so  far,  at  least,  as  that  class  in- 
cludes cases  where  the  original  con- 
tract was  not  merely  voidable  or  un- 
enforceable, but  was  void  ad  initio 
(see  infra,  III.  d) — and  the  fifth  class 
— that  is,  where  there  was  no  antece- 
dent contract  or  legal  liability,  but  the 
promisor  had  received  a  benefit  of  a 
pecuniary  and  material  character, 
which,  even  apart  from  any  element  of 
detriment  to  the  promisee;*  would  have 
afforded  a  consideration  for  a  contem- 
poraneous promise  (see  infra,  III.  e). 

II,  Moral  oblioation  arising  from  etMcal 
motiveSf  unconnocted  ^vith  a  legal  Ua- 
hility  or  the  receipt  of  actual  pecuni" 
ary  or  material   benefit  by  prom,iaor, 

a.   Generally. 

It  is  now  well  established  that  a 
mere  moral  obligation  or  conscientious 
duty  arising  wholly  from  ethical  mo- 
tives or  a  mere  conscientious  duty,  un- 
connected with  any  legal  obligation, 
perfect  or  imperfect,  or  with  the  re- 
ceipt of  benefit  by  the  promisor  of  a 
material  or  pecuniary  nature,  will  not 
furnish  a  consideration  for  an  execu- 
tory promise.  (The  specific  applica- 
tion of  the  principle  made  by  the 
cases  cited  will  be  shown  in  the  vari- 
ous subdivisions  of  11.  b.) 

United  States. — Morris  v,  Norton 
(1896)  21  C.  C.  A.  553,  43  U.  S.  App. 
739,  75  Fed.  912;  First  Nat.  Bank  v. 
Farrell  (1921)  16  A.L.R.  651,  —  C.  C. 
A.  — ,  272  Fed.  371. 

Alabama.  —  Kenan  v.  Holloway 
(1849)  16  Ala.  53,  50  Am.  Dec.  162; 
Strauss  v.  Harrison  (1885)  79  Ala. 
324. 

California.— Peek  v.  Peek  (1888)  77 

Cal.  106,  1  L.R.A.  185,  11  Am.  St.  Rep. 

244,  19  Pac.  227;  Fidelity  &  C.  Co.  v. 

'    Thompson  (1900)  128  Cal.  506,  61  Pac. 

94. 

Colorado.  —  Shoemaker  v.  Munn 
(1904)  20  Colo.  App.  1,  76  Pac.  924. 

Connecticut.  —  Cook  v.  Bradley 
(1828)  7  Conn.  57,  18  Am.  Dec.  79. 


Indiana. — ^Wiggins  v.  Keizer  (1855) 

6  Ind.  252  (promise  by  father  to  pay 
mother  for  past  support  of  bastard 
child)  ;  Eakin  v.  Fenton  (1860)  15  Ind 
59;  Schnell  v.  Nell  (1861)  17  Ind.  29, 
79  Am.  Dec.  453;  Summers  v.  Vaughan 
(1871)  35  Ind.  323,  9  Am.  Rep.  741. 

Iowa.  •  —  Nightingale  v.  Barney 
(1853)  4  G.  Greene,  106;  Dawson  v. 
Dawson  (1861)  12  Iowa,  512  (promise 
to  pay  for  past  support  of  parent). 

Kansas. — Schuler  v.  Myton  (1892) 
48  Kan.  282,  29  Pac.  163. 

Kentucky. — Graves  v.  .Graves  (1846) 

7  B.  Mon.  213;  Blackburn  v.  Collins 
(185L)  12  B.  Mon.  16;  Buford  v.  Mc- 
Kee  (1833)  1  Dana,  108;  Gay  v.  Botts 
(1877)  13  Bush,  299;  Clarke  v.  Mc- 
Farland  (1837)  5  Dana,  45;  Mercer  v. 
Mercer  (1888)  87  Ky.  30,  7  S.  W.  401 
(agreement  by  father  with  mother  to 
provide  for  support  of  natural 
children);  Tucker  v.  Denton  (1907) 
32  Ky.  U  Rep.  521,  15  L.R.A.(N.S.) 
289,  106  S.  W.  280. 

Maine.— Farnham  v.  O'Brien  (1843) 
22  Me.  475;  Stevens  v.  Mayberry 
(1889)  82  Me.  65,  19  Atl.  92;  Freeman 
V.  Dodge  (1904)  98  Me.  536,  66  L.R.A 
395,  57  Atl.  884  (promise  by  son  to 
reimburse  town  for  past  relief  to 
mother). 

Maryland.  —  Schroeder  v.  Fink 
(1883)  60  Md.  436;  Linz  v.  Schuck 
(1907)  106  Md.  220,  11  L.R.A.(N.S.) 
789,  124  Am.  St.  Rep.  481,  67  Atl.  286. 
14  Ann.  Cas.  495  (disapproving  other 
Maryland  cases).  « 

Massachusetts* — Widger  v.  Baxter 
(1906)  190  Mass.  130,  3  L.R.A.(N.S.) 
436,  76  N.  E.  509  (promise  of  wife  to 
pay  debt  of  husband  discharged  in  in- 
solvency proceedings) ;  Tucker  v. 
Houghton  (1851)  9  Cush.  350;  Mills  v. 
Wyman  (1826)  3  Pick.  207  (promise  to 
pay  for  past  services  rendered  to  an 
adult  child) ;  Loomis  v.  Newhall 
(1833)  15  Pick.  159;  Williams  v.  Hath- 
away  (1837)  19  Pick.  387;  Dodge  v. 
Adams  (1837)  19  Pick.  429. 

Minnesota. — Rask  v.  Norman  (re- 
ported herewith)  ante,  1296. 

Mississippi. — ^Hendricks  v.  Robinson 
(1879)  56  Miss.  694,  31  Aol  Rep.  382, 
infra.  III.  b. 

Missouri. — Easley  v.  Gordon  (1892) 
51    Mo.    App.    637    (promise   to  pay 
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mother  of  illegitimate  child  for  its 
support) ;     Greenabaum     v.     Elliott 

(1875)  60  Mo.  25. 

New  Jersey. — Freeman  v.  Robinson 

(1876)  38  N.  J.  L.  383,  20  Am.  Rep.  399. 
New  York.— Geer  v.  Archer  (1848) 

2  Barb.  424,  infra,  I.  b,  4;  Sternbergh 
V.  Provoost  (1851)  13  Barb.  365; 
Chilcott  V.  Trimble  (1852)  13  Barb. 
502;  Smith  v.  Ware  (1816)  13  Johns. 
257;  Ehle  v.  Judson  (1840)  24  Wend. 
97,  infra,  11.  b,  10  (c) ;  Parsons  v. 
Teller  (1907)  188  N.  Y.  318,  80  N.  E. 
930  (promise  to  pay  annuity  to 
friend.) 

North  Carolina. — ^Johnson  v.  John- 
son (1824)  10  N.  C.  (3  Hawks)  556; 
Hatchell  v,  Odom  (1836)  19  N.  C.  (2 
Dev.  &  B.  L.)  302;  Fulke  v*  Fulke 
(1860)  52  N.  C.  (7  Jones,  L.)  497; 
Patton  V.  Garrett  (1895)  116  N.  C.  847, 
21  S.  E.  679. 

Pennsylvania.  —  Fisher  v.  Harris- 
burg  Gas  Co.  (1855)  1  Pearson,  118; 
Murphy's  Estate  (1875)  11  Phila.  2. ' 

Rhode  Island. — Shepard  v.  Rhodes 
(1863)  7  R.  I.  470,  84  Am.  Dec.  573. 

Tennessee.  —  McCord  v.  Dodson 
(1873)  10  Heisk.  440  (subsequent 
promise  by  holder  to  pay  owner  for 
horse  taken  under  orders  of  superior) . 

Vermont.  —  Jackson  v.  Bt^sonette 
(1851)  24  Vt.  611. 

Virg^inia.  —  Davis  v.  Anderson 
(1901)  99  Va.  620,  39  S.  E.  588  (prom- 
ise to  nay  for  past  support  of  mother) ; 
Parker  v.  Carter  (1813)  4  Munf.  273,  6 
Am.  Dec.  513. 

England.  —  White  v.  Bluett  (1853) 
24  Eng.  L.  &  Eq.  Rep.  434 ;  Binnington 
V.  Wailis  (1821)  4  Barn.  &  Aid.  650, 
106  Eng.  Reprint,  1074;  Mortimore  v. 
Wright  (1840)  6  Mees.  &  W.  482,  151 
Eng.  Reprint,  502,  9  L.  J.  Exch.  N.  S. 
158,  4  Jur.  465;  Roscorla  v.  Thomas 
(1842)  3  Q.  B.  234,  114  Eng.  Reprint, 
496,  2  Gale  &  D.  508,  11  L.  J.  Q.  B.  N. 
S.  214,  6  Jur.  929;  Beaumont  v.  Reeve 
(1854)  8  Q.  B.  483,  115  Eng.  Reprint, 
958,  15  L.  J.  Q.  B.  N.  S.  141,  10  Jur. 
284. 

There  are  expressions  by  the  judges 
in  some  of  the  earlier  English  cases 
that  lend  color  to  the  broad  view  that 
seems  formerly  to  have  prevailed,  that 
a  mere  moral  obligation  is  a  suf- 
ficient consideration  to  support  an  ex- 


press promise.  Thus,  Lord  Mansfield 
remarked  in  Atkins  v.  Hill  (1775) 
Cowp.  pt.  1,  p.  284,  98  Eng.  Reprint, 
1088  (in  which  case  it  was  held  that 
assumpsit  would  lie  against  an  execu- 
tor personally,  upon  his  promise  to  pay 
a  legacy  in  consideration  of  there  be- 
ing sufficient  assets) :  'It  is  the  case 
of  a  promise  made  upon  a  good  and 
valuable  consideration,  which  in  all 
cases  is  a  sufficient  ground  to  support 
an  action.  It  is  so  in  cases  of  obliga- 
tions which  would  otherwise  only  bind 
a  man's  conscience,  and  which,  with- 
out such  promise,  he  could  not  be 
compelled  to  pay."  Again,  he  re- 
marked in  Hawkes  v.  Saunders  (1782) 
Cowp.  pt.  1,  p.  290,  98  Eng.  Reprint, 
1091  (a  similar  case)  :  "Where  a  man 
is  under  a  legal  or  equitable  obligation 
to  pay,  the  law  implies  a  promise, 
though  none  was  actually  made.  A 
fortiori,  a  legal  or  equitable  duty  is  a 
sufficient  consideration  for  an  actual 
promise.  Where  a  man  is  under  a 
moral  obligation  which  no  court  or 
law  of  equity  can  enforce,  and  prom- 
ises, the  honesty  and  rectitude  of  the 
thing  is  a  consideration.  As,  if  a  man 
promise  to  pay  a  just  debt,  the  recov- 
ery of  which  is  barred  by  the  Statute 
of  Limitations;  or,  if  a  man,  after  he 
comes  of  age,  promises  to  pay  a  meri- 
torious debt  contracted  during  his 
minority,  but  not  for  necessaries;  or 
if  a  bankrupt,  in  affluent  circum- 
stances, after  his  certificate,  promises 
to  pay  the  whole  of  his  debts;  or  if  a 
man  promises  to  perform  a  secret 
trust,  or  a  trust  void  for  want  of  writ- 
ing by  the  Statute  of  Frauds, — in  such 
and  many  other  instances,  though  the 
promise  gives  a  compulsory  remedy 
where  there  was  none  before,  either  in 
law  or  equity,  yet,  as  the  promise  is 
only  to  do  what  an  honest  man  ought 
to  do,  the  ties  of  conscience  upon  an 
upright  mind  are  a  sufficient  consid- 
eration." 

"If,  in  consideration"  of  a  thing  al- 
ready done  without  my  request,  not 
for  my  benefit,  and  where  I  was  under 
no  moral  obligation  to  do  it,  I  promise 
to  pay  money,  that  is  nudum  pactum 
and  void.  But  if  I  were  under  a  moral 
obligation  to  do  a  thing,  and  another 
person  does  it  without  my  request,  and 
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I  afterwards  promise  to  pay,  that  is 
good."  Watson  v.  Turner  (1767)  Bull. 
N.  P.  (Eng.)  147. 

A  moral  obligation  is  a  good  consid- 
eration for  an  express  promise;  but  it 
has  never  been  carried  further,  so  as 
to  raise  an  implied  promise  in  law. 
Atkins  V.  Banwell  (1802)  2  East,  505, 
102  Eng.  Reprint,  462. 

This  view  in  its  broad  scope  was, 
however,  challenged  and  practically 
overthrown  by  the  celebrated  note  to 
the  case  of  Wennall  v.  Adney  (1802) 
3  Bos.  &  P.  249, 127  Eng.  Reprint,'  138. 
The  writer  of  the  note  points  out  that, 
in  the  instances  adduced  by  Lord 
Mansfield  as  illustrative  of  the  rule 
of  law  announced  by  him,  the  party 
bound  by  the  promise  had  received  a 
benefit  previous  to  the  promise,  and, 
after  discussing  some  of  the  other 
cases,  lays  down  the  doctrine,  or  rule, 
which  has  been  very  generally  ap- 
proved and  adopted  by  the  courts,  as 
follows:  "An  express  promise,  there-, 
fore,  as  it  should  seem,  can  only  re- 
vive a  precedent  good  consideration 
which  might  have  been  enforced  at 
law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law;  but  can 
give  no  original  right  of  action  if  the 
obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim 
or  statute  provision." 

That  note  is  the  point  of  departure 
for  most  of  the  cases  which  discuss  the 
question  as  to  whether  a  moral  obli- 
gation will  furnish  the  consideration 
for  an  executory  promise.  The  bear- 
ing of  the  note,  and  of  the  principle 
formulated  by  it,  upon  other  classes 
of  moral  obligations,  will  be  discussed 
in  the  subsequent  divisions  and  sub- 
divisions of  the  annotation.  It  is  clear 
that,  tested  by  the  principle  thus  for- 
mulated, moral  obligations  of  the  first 
class,  now  under  review,  are  insuf- 
ficient to  constitute  a  consideration 
for  an  executory  promise;  and  to  this 
extent,  at  least,  the  principle  ha^  been 
very  generally  followed  and  applied 
by  the  court  since  the  appearance  of 
the  note.  As  already  suggested,  how- 
ever, the  principle,  even  as  applied  in 
this  class  of  cases,  presupposes  that 


there  is  no  element  of  detriment  to  the 
promisee  in  reliance  upon  an  antece- 
dent or  contemporaneous  promise,  or 
other  circumstances  from*  which  a  con- 
sideration may  be  drawn,  independent- 
ly of  the  moral  obligation. 

Some  cases, — e.  g.,  Johnson  v.  John- 
son (1824)  10  N.  C.  (3  Hawks)  556; 
Martin's  Estate  (1890)  181  Pa.  638, 18 
Atl.  987;  Hawley  v.  Farrar  (1828)  1 
Vt.  420, — ^without  dissenting  from  the 
rule,  point*  out  that  in  the  case  at  bar 
there  was  not  even  a  moral  obligation. 

A  particularly  good  illustration  of 
the  rule,  as  applied  to  moral  obliga- 
tions of  the  first  class,  is  furnished  by 
the  case  of  Mills  v.  Wyman  (1826)  3 
Pick.  (Mass.)  207,  wherein  the  court, 
while  recognizing  the  strong  moral  ob- 
ligation resting  upon  a  father  to  pay 
the  expense,  previously  incurred,  with- 
out his  request,  by  a  stranger,  in  car- 
ing for  a  son  who  was  of  full  age  and 
had  ceased  to  be  a  member  of  the 
father's  family,  he  having  been  sud- 
denly taken  sick,  and  being  poor  and  in 
distress,  nevertheless  held  that  it  was 
insufi^cient  to  support  a  subsequent 
express  promise  by  the  father  to  do  so. 

Another  good  illustration  of  bare 
moral  obligations  based  upon  mere 
ethical  •taiotives,  unconnected  with 
the  receipt  of  any  benefit  of  a  pecuni- 
ary or  material  kind,  is  furnished  by 
Rask  v.  Norman  (reported  herewith) 
ante,  1296,  where  the  promise  of  one 
business  associate  to  another  in  his 
last  illness,  to  look  after  and  protect 
the  business  interests  of  the  latter*s 
wife,  was  made  on  the  basis  of  friend- 
ship and  good  will,  and  unsupported, 
as  the  court  said,  by  pecuniary  or  ma- 
terial benefit.  It  was  accordingly 
held  that  the  promise  was  not  enforce- 
able at  law  or  in  equity. 

The  following  are  some  of  the  ab- 
stract forms  in  which  the  doctrine  has 
been  stated: 

A  moral  obligation,  it  is  said,  is  not 
a  sufficient  legal  consideration  to  sup- 
port either  an  express  or  implied  prom- 
ise, for  the  law  cannot  undertake  to 
enforce  every  promise  which  a  man  of 
honor  and  integrity  would  feel  him- 
self bound  to  perform.  Kenan  v.  Hol- 
loway  (1849)  16  Ala.  58,  50  Am.  Dec 
162. 
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"On  the  whole,  I  am  not  satisfied 
that  a  case  can  be  found  in  the  English 
books  in  which  it  has  been  held  that  a 
moral  obligation  is  a  sufficient  consid- 
eration for  an  express  promise,  though 
there  are  many  to  the  contrary;  but 
that  it  is  limited  in  its  application  to 
the  cases  where  a  good  and  valuable 
consideration  has  once  existed."  Cook 
V.  Bradley  (1828)  7  Conn.  57,  18  Am. 
Dec.  79, 

A  moral  consideration  only  will  not 
support  a  promise.  Schnell  v.  Nell 
(1861)  17  Ind.  29,  79  Am.  Dec.  453, 
infra,  II.  b,  6. 

A  mere  moral  obligation  to  pay 
money  is  not  a  sufficient  consideration 
for  a  note  as  between  the  parties. 
There  must  be  a  consideration 
esteemed  valuable  at  law,  before  an 
express  promise  can  create  or  revive  a 
legal  liability.  Nightingale  v.  Barney 
(1853)  4  G.  Greene   (Iowa)   106. 

The  position  cannot  be  maintained 
without  limitation  that  a  moral  obli- 
gation is  a  sufficient  consideration. 
There  are  many  moral  duties  which 
can  never  be  properly  enforced  at  law, 
although  a  parol  or  written  promise 
may  have  been  made  to  perform  them. 
Farnham  v.  O'Brien  (1843)  22  Me.  476. 

It  is  said  a  moral  obligation  is  a  suf- 
ficient consideration  to  support  an  ex- 
press promise,  and  some  authorities 
lay  down  the  rule  thus  broadly;  but 
upon  examination  of  the  cases  we  are 
satisfied  that  the  universality  of  the 
rule  cannot  be  supported,  and  that 
there  must  have  been  some  pre-exist- 
ing obligation,  which  has  become  in- 
operative by  positive  law,  to  form  a 
basis  for  an  effective  promise.  Mills 
v.  Wyman  (1826)  3  Pick.  (Mass.)  207. 

Whatever  may  have  been  the  earlier 
ideas  with  reference  to  a  moral  obli- 
gation as  a  consideration  for  a  prom- 
ise, it  is  now  well  settled  that  a  pure- 
ly moral  obligation  will  not  ordinarily 
support  an  executory  contract.  There 
must  be  a  legal  obligation  which  is 
either  enforceable,  or  which  only  fails 
to  be  so  because  of  the  existence  of 
some  exceptional  circumstances  which 
operate  to  suspend  the  enforcement. 
Hendricks  v.  Robinson  (1879)  56  Miss. 
694,  31  Am.  Rep.  382. 

A  mere  moral  or  conscientious  obli- 


gation, unconnected  with  a  prior  legal 
or  equitable  claim,  is  not  a  sufficient 
consideration  to  support  an  express 
promise.  Ehle  v.  Judson  (1840)  24 
Wend.  (N.  Y.)  97;  Geer  v.  Archer 
(1848)  2  Barb.  (N.  Y.)  424. 

Where  the  obligation  rests  merely  in 
conscience  in  an  ethical  sense,  and  is 
not  founded  on  a  liability  which 
might  at  some  time  have  been  en- 
forced in  a  court  of  law  or  equity,  or 
by  some  proceeding  authorized  by  law, 
it  is  not  of  a  character  to  be  a  suf- 
ficient consideration  for  a  promise. 
Sternbergh  v.  Provoost  (1851)  13 
Barb.  (N.  Y.)  365. 

It  may  now  be  deemed  settled  that 
no  action  can  be  maintained  upon  a 
promise  founded  upon  a  mere  moral 
consideration.  Shep^rd  v.  Rhodes 
(1863)  7  R.  L  470,  84  Am.  Dec.  573. 

In  a  few  cases,  even  since  the  note 
in  Wennall  v.  Adney  before  referred 
to,  this  doctrine  seems  to  be  ques- 
tioned. In  Wells  V.  Horton  (1826)  2 
Car.  &  P.  (Eng.)  383,  where  it  was 
held  that  a  promise  by  a  person  who 
had  borrowed  a  sum  of  money  eight 
years  before,  to  make  provision  by  his 
will  for  its  payment,  Best,  Ch.  J.,  said 
broadly:  "I  think  there  is  plenty  of 
consideration.  There  was  a  moral 
obligation  to  pay,  and  I  hope  that  the 
judges  in  Westminster  Hall  will  al- 
ways hold  that  a  moral  obligation  to 
pay  is  a  sufficient  consideration  for  a 
promise  to  pay."  This  broad  state- 
ment, however,  is  evidently  to  be  con- 
sidered in  connection  with  the  fact 
that  the  moral  obligation  referred  to 
was  to  pay  a  debt  which  was  barred  by 
the  six-year  Statute  of  Limitations, 
and  therefore  came  within  an  excep- 
tion to  the  doctrine  (see  infra.  III.  c, 

1). 
The  court  in  Hemphill  v.  McClimans 

(1855)  24  Pa.  367,  said:  "The  rule 
is  a  very  familiar  one  that  an  existing 
moral  duty,  not  enforceable  by  law,  is 
a  sufficient  consideration  for  an  ex- 
press promise  to  perform  that  duty." 
Where  a  party  is  under  a  moral  obli- 
gation to  do  a  thing,  a  promise  made  to 
do  it  will  not  be  considered  a  nudum 
pactum,  though  no  other  immediate 
consideration  appears.  Shenk  v. 
Mingle  (1825)  13  Serg.  &  R.  (Pa.)  29. 
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The  South  Carolina  supreme  court 
in  Ferguson  v.  Harris  (1893)  39  S.  C. 
323,  89  Am.  St.  Rep.  781,  17  S.  E.  782, 
admitted  that  the  weight  of  modern 
authority  supports  the  rule  that  a  mere 
moral  obligation  is  not  sufficient  to 
constitute  a  valid  consideration  for  an 
agreement  to  pay  money,  unless  such 
moral  obligation  rests  upon  a  previ- 
ous legal  obligation,  the  power  to  en- 
force which  has  been  lost  by  reason  of 
some  positive  rule  of  law;  but  Mclver, 
J.,  who  writes  the  opinion,  says  that 
he  is  unable  to  perceive  any  just  dis- 
tinction  between  such  a  case  and  one 
where  there  never  was  a  legal,  but  only 
a  moral,  obligation  to  pay.  In  both 
cases,  at  the  time  the  promise  is  made, 
there  is  nothing  whatever  to  support 
it  except  the  moral  obligation.  He 
further  says  that  the  remark  of  Lord 
Denman,  in  Eastwood  v.  Kenyon 
(1840)  11  Ad.  &  El.  438,  113  Eng.  Re- 
print, 482,  that  the  doctrine  that  a 
moral  consideration  is  sufficient  con- 
sideration  "would  annihilate  the  ne- 
cessity for  any  consideration  at  all,  in- 
asmuch as  the  mere  fact  of  giving  a 
promise  creates  a  moral  obligation  to 
perform  it,"  is  more  specious  than 
sound,  for  it  entirely  ignores  the  dis- 
tinction between  a  promise  to  pay 
money  which  the  promisor  is  under  a 
moral  obligation  to  pay,  and  a  promise 
to  pay  money  which  the  promisor  is 
under  no  obligation,  either  legal  or 
moral,  to  pay. 

See  also  Barthe  v.  Lacroix  (1877)  29 
La.  Ann.  326,  29  Am.  Rep.  330,  infra, 
III.  b,  and  Matthews  v.  Williams 
(1873)  25  La.  Ann.  585,  infra,  II.  b,  6. 

In  Robinson  v.  Hurst  (Mutual  Re- 
serve Fund  Life  Asso.  v.  Hurst) 
(1893)  78  Md.  59,  20  L.R.A.  761,  44 
Am.  St.  Rep.  266,  26  •  Atl.  956,  holding 
that  a  decedent,  having  by  false  repre- 
sentations procured  for  a  firm  of 
which  he  was  a  member  a  loan  of  the 
funds  of  another  firm,  was  under  a 
moral  obligation  to  reimburse  the 
member  of  the  latter  firm  who  made 
the  loan,  for  the  amount  he  had  paid 
his  firm  to  make  good  the  loss  result- 
ing from  the  loan  and  the  insolvency 
of  the  borrowing  firm,  and  that  such 
obligation  was  sufficient  to  uphold  an 
assignment  of  a  policy  of  insurance 


by  decedent,  as  against  his  personal 
representative  and  children,  who  were 
claiming  the  proceeds  of  the  policy, 
the  court  said :  "This  court  has  never, 
when  called  upon,  hesitated  to  say  that 
a  moral  obligation  is  a  sufficient  con- 
sideration to  support  a  promise  to 
pa3r" — and  cites  with  approval  the  re- 
mark of  Lord  Mansfield  in  Hawkes  v. 
Saunders.  But  in  Linz  v.  Scbuck 
(1907)  106  Md.  220,  11  L.R.A.(N.S.) 
789,  124  Am.  St.  Rep.  481,  67  Atl.  286. 
14  Ann.  Cas.  495,  the  same  court 
declared  that  a  mere  moral  obligation 
is  not  a  sufficient  consideration  for  a 
contract,  and  reviewed  the  subject  at 
some  length  in  order  to  correct  what 
it  characterizes  as  the  "erroneous 
statements,"  just  quoted  from  Robin- 
son V.  Hurst  (Mutual  Reserve  Fund 
Life  Asso.  v.  Hurst).  The  statements 
to  similar  effect  in  State  use  of  Ste- 
venson V.  Reigart  (1843)  1  Gill  (Md.) 
1,  39  Am.  Dec.  628,  and  in  Drury  v. 
Briscoe  (1875)  42  Md.  154,  are  also 
disapproved,  and  attention  is  called  to 
the  fact  that,  in  the  former  case,  the 
decision  was  really  based  on  the  fact 
that  the  testator  had.  promised  to  pay 
for  the  services  before  they  were 
rendered,  and  that  in  the  latter  there 
was  a  valuable  consideration. 

A  few  other  cases  that  lend  some 
support  to  the  view  that  even  a  moral 
obligation  of  the  first  class  may  fur- 
nish a  consideration  are  cited  in  the 
various  subdivisions  of  II.  b,  infra. 

h.  Illuatrations  and  concrete  applications 

of  doctrine. 

I,  In  general. 

It  is  to  be  observed  that  the  ques- 
tion under  consideration  as  to  the 
sufficiency  of  a  moral  obligation  to 
constitute  a  consideration  presup- 
poses that  there  was  no  detriment  to 
the  promisee,  or  any  antecedent  lia- 
bility created  by  law  which  would 
furnish  a  consideration.  Ordinarily, 
of  course,  if  the  promisee  acts  to  his 
detriment  in  reliance  upon  a  previous 
promise,  that  in  itself  affords  a  suf- 
ficient consideration  for  the  promise, 
or  for  subsequent  reciprocal  modifica- 
tions thereof,  without  any  question 
as  to  the  moral  obligation* 

In  harmony  with  the  necessary  limi' 
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tation  of  the  scope  of  the  annotation, 
as  outlined  supra,  I.,  the  various  con- 
crete questions  involved  in  the  subdi- 
visions of  this  division  are  dealt  with 
only  so  far  as  they  depend  upon,  or  are 
at  least  influenced  by,  the  element  of 
moral  obligation,  and  there  is  no  pur- 
pose or  attempt  to  develop  the  other 
possibilities  of  consideration,  e.  g., 
antecedent  liability,  detriment  to  the 
promisee  in  reliance  upon  the  prom- 
ise, etc. 

2,  Moral  obligation  arising  from  past 
support  of  or  services  to  relative,  or 
from  conscientious  duty  to  lirovitle  for 
his  support. 

As  the  annotation  is  confined  in  the 
main  to  executor^  promises,  there  has 
been  no  attempt  to  collect  the  cases 
involving  the  sufficiency  of  a  moral 
obligation,  arising  from  this  source, 
to  support  an  executed  conveyance  or 
transfer,  either  as  between  the  parties 
themselves  or  as  against  creditors. 

An  executory  promise  by  one  per- 
son to  pay  for  past  services  to,  or 
past  support  of,  a  relative  or  other 
third  person,  or  to  provide  for  the 
future  support  of  such  person,  cannot 
rest  alone  upon  the  moral  obligation 
of  the  promisor,  or  the  benefit  to  the 
third  person  (assuming,  of  jcourse, 
that  there  was  no  antecedent  legal 
liability,  detriment  to  the  promisee  in 
reliance  upon  the  promise,  or  other 
element  of  consideration,  apart  from 
the  moral  obligation). 

Connecticut.  —  Cook  v.  Bradley 
(1828)  7  Conn.  57,  18  Am.  Dec.  79. 

Illinois.  —  Schwerdt  v.  Schwerdt 
(1908)  141  111.  App.  886,  affirmed  in 
(1908)  235  111.  886,  85  N.  E.  618. 

Iowa. — Dawson  v.  Dawson  (1861) 
12  Iowa,  512. 

Kentucky. — Cotton  v.  Graham  (1886) 
84  Ky.  672,  2  S.  W.  647. 

Massachusetts. — Mills  v.  Wyman 
(1826)  3  Pick.  207;  Loomis  v.  Newhall 
(1883)  15  Pick.  159 ;  Dodge  v.  Adams 
(1837)  19  Pick.  429. 

New  Jersey. — Freeman  v.  Robinson 
(1876)  38  N.  J.  L.  383,  20  Am.  Rep. 
399. 

New  '  York.  —  Parsons  v.  Teller 
(1907)  188  N.  Y.  818,  80  N.  E.  980; 
Chilcott  V.  Trimble   (1852)   18  Barb. 


502;  Homeopathic  Hospital  v.  Chal- 
mers (1916)  94  Misc.  600,  157  N.  Y. 
Supp.  1000,  affirmed  in  (1918)  184  App. 
Div.  916,  170  N.  Y.  Supp.  1087. 

Virginia.  —  Davis  v.  Anderson 
(1901)  99  Va.  620,  39  S.  E.  588. 

West  Virginia. — ^Banner  Window 
Glass  Co.  V.  Barriat  (1920)  85  W.  Va. 
750,  102  S.  E.  726. 

England.  —  Mortimore  v.  Wright 
(1840)  6  Mees.  &  W.  482,  151  Eng. 
Reprint,  502,  9  L.  J.  Exch.  N.  S.  158, 
4  Jur.  465. 

Cook  V.  Bradley  (Conn.)  supra,  after 
holding  that,  at  the  time  necessaries 
were  furnished  an  indigent  father  by 
a  third  person,  no  legal  obligation 
rested  upon  the  son,  though  possessed 
of  large  property,  to  pay  therefor, 
further  held  that  the  mere  moral 
obligation  of  the  son  was  not  sufficient 
to  support  a  subsequent  promise  by 
him  to  do  so. 

An  executory  promise  to  pay  a 
weekly  sum  for  the  support  of  the 
promisor's  father  is  a  nudum  pactum. 
Schwerdt  v.  Schwerdt  (111.)  supra. 

An  express  promise  by  a  child  to 
pay  for  past  expenditures  made  by  a 
third  person  for  an  indigent  parent 
is  not  binding  on  the  child,  since  the 
moral  obligation  is  not  a  sufficient 
consideration  for  the  promise,  when 
a  good  or  valuable  consideration  has 
not  once  existed.  Dawson  v.  Dawson 
(Iowa)  supra. 

So  a  voluntary  agreement  to  provide 
for  a  collateral  relative  will  not  be 
specifically  enforced.  Cotton  v.  Gra^ 
ham  (Ky.)  supra. 

The  doctrine  that  a  moral  obliga- 
tion, in  the  sense  of  a  mere  con- 
scientious duty,  will  not  support  a 
subsequent  promise,  is  adopted  and 
applied  to  a  case  of  this  class  in  a 
very  clear  opinion  in  Mills  v.  Wyinan 
(Mass.)  supra,  wherein  it  was  held 
that  a  promise  by  a  father  to  pay  the 
expense  previously  incurred  by  a 
stranger  in  caring  for  a  son  who  was 
of  full  age  and  had  ceased  to  be  a 
member  of  the  father's  family,  he  hav- 
ing been  suddenly  taken  sick  and  be- 
ing poor  and  in  distress,  was  invalid 
for  want  of  consideration.  The 
strength  of  the  moral  obligation  in- 
volved in  this  case  is  shown  by  the 
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follo^ng  remark  in  the  opinion: 
"But  he  [the  father]  has  determined 
to  break  this  promise,  and  is  willin^r 
to  have  his  case  appear  on  record  as 
a  strong  example  of  particular  injus- 
tice sometimes  necessarily  resulting 
from  the  operation  of  general  rules/' 
The  court  further  says:  "The  gener- 
al position  that  moral  obligation  is  a 
sufficient  consideration  for  an  express 
promise  is  to  be  limited  in  its  appli- 
cation to  cases  where  at  some  time  or 
other  a  good  or  valuable  considera- 
tion has  existed." 

Supplies  previously  furnished  to  a 
son  do  not  constitute  a  sufficient  con- 
sideration for  a  subsequent  promise 
to  pay  therefor;  but  where  that  con- 
sideration is  joined  with  the  consid- 
eration of  supplies  to  be  furnished  in 
the  future,  the  promise  may  be  sus- 
tained in  its  entirety.  Loomis  v. 
Newhall  (1833)  15  Pick.  (Mass,)  159. 

The  mere  moral  obligation  of  a 
father  to  support  his  children  is  not 
a  sufficient  consideration  for  an  ex- 
press promise  to  pay  for  past  board 
furnished  them.  Dodge  v.  Adams 
(Mass.)  supra.  In  this  case  it  was 
held,  under  the  circumstances  under 
which  the  child  left  the  father,  that 
there  was  no  legal  liability  resting 
upon  him  at  the  time  the  promise  was 
made. 

Even  if  a  father  is  under  a  moral 
obligation  to  pay  for  goods  purchased 
on  his  credit  by  a  minor  child,  such 
obligation  is  not  sufficient  to  support 
a  subsequent  promise.  Freeman  v. 
Robinson  (N.  J.)  supra.  The  court 
said  in  this  case  that  if  services  be 
rendered,  at  the  request  of  the  prom- 
isor, which  are  for  the  benefit  of  a 
third  party  to  whom  the  promisor 
owes  only  a  moral  duty,  they  can  be 
recovered  for.  In  such  case  the  pre- 
cedent request,  and  the  services  ren- 
dered in  compliance  therewith,  afford 
a  consideration  from  which  a  promise 
to  pay  will  be  implied  such  as  is  need- 
ed to  uphold  an  express  promise. 
But  where  the  duty  is  one  of  moral 
obligation  only,  and  the  service  is 
rendered  without  previous  request,  a 
subsequent  promise  to  pay  is  without 
the  consideration  which  is  necessary 
to  the  validity  of  a  contract. 


A  voluntary  promise,  out  of  motives 
of  gratitude  and  affection,  to  pay  an 
annuity  to  a  friend,  is  without  consid- 
eration, and  insufficient  to  support  an 
action  to  recover  thereunder.  Par- 
sons v.  Teller  (N.  Y.)  supra.  The 
court  said :  "  'An  equitable  consider- 
ation founded  on  mere  love  or  affec- 
tion or  gratuity,  .  .  .  although  it 
will  support  a  contract  as  between 
the  parties,  when  executed,  will  not 
support  an  action  to  enforce  an  exec- 
utory contract.'  .  .  .  But  if  there 
be  an  equitable  obligation,  which 
would  also  be  a  legal  one  were  it'  not 
for  the  legal  disability  of  the  party, 
such  as  infancy  or  coverture,  then  the 
obligation,  which  is  not  merely  moral, 
but  also  equitable,  is  sufficient  con- 
sideration to  support  a  new  promise 
after  the  disability  of  the  promisor 
has  ceased." 

The  moral  obligation  which  a  party 
is  under  to  support  his  child  imposes 
upon  him  no  liability  to  pay  for  its 
support  furnished  by  a  relative  with- 
out his  request;  certainly  not  when 
there  has  been  no  culpable  omission 
on  his  part  to  furnish  such  support 
in  his  own  family.  Chilcott  v.  Trim- 
ble (1852)  13  Barb.  (N.  Y.)  602. 

A  promise  by  an  employer  to  pay  a 
hospital  for  services  previously  ren- 
dered to  an  employee,  for  which  the 
employer  was  not  antecedently  liable, 
is  without  consideration.  Homeo- 
pathic Hospital  V.  Chalmers  (1916) 
94  Misc.  600,  157  N.  Y.  Supp.  1000,  af- 
firmed in  (1918)  184  App.  Div.  916, 
170  N.  Y.  Supp.  1087. 

A  son  being  under  no  legal  obliga- 
tion to  support  his  mother,  a  promise 
by  him  to  pay  for  her  past  support, 
furnished  without  his  request,  is 
without  consideration.  Davis  v.  An- 
derson (1901)  99  Va.  620,  39  S.  E.  588. 

So,  in  Banner  Window  Glass  Co.  v. 
Barriat  (1920)  85  W.  Va.  750,  102  S. 
E.  726,  a  writing  by  which  two  broth- 
ers agreed  that  the  dividends  on  their 
corporate  stock  should  be  paid  to 
their  mother  and  father,  to  whom 
they  were  under  no  legal  duty,  was 
held  not  to  be  binding  upon  one  of 
them  after  he  had  notified  the  corpo- 
ration  to  pay  the  dividends  to  him, 
although    the    other    brother    united 
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with  the  mother  in  the  demand  that 
the  dividends  be  paid  to  her.  The 
question,  however,  as  to  the  effect  of 
mutual  promises  by  one  or  more  per- 
sons for  the  benefit  of  another,  is  not 
within  the  scope  of  the  annotation. 

In  point  of  law,  a  father  who  gives 
no  authority  and  enters  into  no  con- 
tract is  no  more  liable  for  goods  sup^ 
plied  to  his  son  than  a  brother,  or  an 
uncle,  or  a  mere  stranger  would  be. 
If  a  father  does  any  specific  act  from 
which  it  may  reasonably  be  inferred 
that  he  has  authorized  his  son  to  con- 
tract a  debt,  he  may  be  liable  in  re- 
spect of  the  debt  so  contracted;  but 
the  mere  moral  obligation  of  the 
father  to  maintain  his  child  affords 
no  inference  of  a  legal  promise  to  pay 
his  debts.  Mortimore  v.  Wright 
(1840)  6  Mees.  &  W.  482,  151  Eng. 
Reprint,  502,  9  L.  J.  Exch.  N.  S.  158, 
4  Jur.  465. 

The  same  principle,  or  a  closely 
analogous  one,  is  reflected  by  cases 
like  Kennedy  v.  Ware  (1845)  1  Pa. 
St.  445,  44  Am.  Dec.  145,  holding  that 
natural  love  and  affection  of  a  parent 
for  an  adult  child  will  not  support  his 
executory  promise  to  provide  for  the 
child.  No  attempt,  however,  has  been 
made  to  collect  the  cases  on  natural 
love  and  affection  as  a  consideration. 

The  moral  obligation  to  provide  for 
a  wife  or  children  constitutes  such  a 
meritorious  consideration  as  will  in- 
duce specific  performance  of  an 
agreement  in  their  favor ;  but  the  rule 
does  not  extend  to  collateral  relations. 
Buford  V.  McKee  (1833)  1  Dana  (Ky.) 
108.  The  agreement  sought  to  be  en- 
forced in  this  case  was  a  covenant  by 
a  person,  since  deceased,  to  convey 
land  to  his  nephew.  The  court  re- 
fused the  relief,  saying  that  the  whole 
foundation  of  the  principle  which 
turns  mere  gratuitous  engagements 
and  voluntary  promises  of  bounty  and 
munificence  into  contracts  of  obliga- 
tory efficacy  is  of  such  doubtful 
equity  that  no  disposition  was  felt  to 
carry  it  further  than  it  had  already 
gone. 

But  the  Maryland  court  of  appeals 
in  Ellicott  v.  Turner  (1853)  4  Md. 
476,  held  that  a  promise  by  a  grand- 
father to  pay  for  the  maintenance  of 


his  grandchild  was  valid  and  enforce- 
able. The  court  said:  "We  regard 
the  moral  obligation  resting  on 
the  defendants'  testator  [the  grand- 
father] as  a  sufficient  consideration 
to  support  his  promise  to  pay," — cit- 
ing the  language  of  Lord  Mansfield 
in  Hawkes  v.  Saunders  (1782)  Cowp. 
pt.  1,  p.  289,  98  Eng.  Reprint,  1091, 
to  the  effect  that  "where  a  man  is  un- 
der a  moral  obligation  which  no  court 
of  law  or  equity  can  enforce,  and 
promises,  the  honesty  and  rectitude 
of  the  thing  is  a  consideration."  It 
appears  in  this  case,  however,  that 
the  services  were  rendered  after,  and 
in  reliance  on,  the  promise;  and  the 
court  admitted  that  if  they  had  been 
rendered  before  the  promise  it  would 
have  been  invalid,  because  it  would 
have  been  a  mere  nude  pact.  This 
concession  shows  that  the  promise 
was  not  upheld  because  of  the  moral 
obligation,  but  because  of  the  detri- 
ment to  the  promisee  from  furnishing, 
the  support  in  reliance  on  the  prom- 
ise, which  would,  of  course,  have  been 
a  good  consideration  for  a  promise  by 
a  mere  stranger,  who  was  under  no 
moral  obligation  whatever. 

The  natural  love  and  affection 
which  a  father  bears  his  minor  child 
are  a  sufficient  consideration  to  sup- 
port an  executory  agreement  to  pay 
his  divorced  wife  a  stipulated  sum 
per  month  for  the  support  of  the 
child.  Marshall  v.  Marshall  (1915) 
61  Pa.  Super.  Ct.  513.  The  court  said 
that  the  courts  of  Pennsylvania  have 
uniformly  held  that  a  moral  obliga- 
tion is  a  sufficient  consideration  to 
support  a  contract. 

In  Worth  v.  Daniel  (1907)  1  Ga. 
App.  15,  57  S.  E.  898,  the  affection 
and  sense  of  duty  which  should  nat- 
urally exist  on  the  part  of  a  child 
toward  an  aged  and  dependent  parent 
are  a  good  consideration  to  support 
an  executory  contract,  making  provi- 
sion for  her  support.  But  in  this 
state  the  Code  declares  that  natural 
duty  and  affection,  as  well  as  a  strong 
moral  obligation,  constitute  a  consid- 
'eration.  Besides,  in  this  case,  there 
were  mutual  promises  by  several  chil- 
dren. 
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8,  Moral  obligation  to  pay  for  past  sup* 
port,  or  to  provide  for  future  support, 
of  illegitimate   child. 

In  some  cases,  not  within  the  scope 
of  this  annotation,  executory  agree- 
ments to  pay  for  the  past  support,  or 
to  provide  for  the  future  support,  of 
a  bastard  child,  have  been  upheld  be- 
cause of  the  antecedent  legal  liability 
of  the  promisor,  or  perhaps  because 
of  the  detriment  to  the  promisee,  not 
himself  or  herself  under  an  antece- 
dent liability,  in  reliance  upon  the 
promise.  It  is  clear  upon  principle, 
however — and  tipon  authority,  if  mere 
obiter  statements  are  rejected — that 
such  an  executory  agreement  cannot 
rest  for  its  consideration  upon  the 
moral  obligation  of  the  promisor,  even 
though  he  is  father  of  the  child. 

Thus,  there  is  no  implied  promise 
by  the  father  of  a  bastard  child  to 
pay  the  child's  mother  for  its  support, 
and  a  subsequent  promise  to  pay  for 
past  support,  without  any  other  con- 
sideration, is  unenforceable.  Wig- 
gins V.  Keizer  (1855)  6  Ind.  252;  Vet- 
ten  V.  Wallace  (1891)  39  111.  App.  390. 
So,  an  executory  agreement  by  a 
father  to  provide  for  the  support  of 
a  bastard  child  of  his  son  is  without 
consideration.  Potter  v.  Marine 
(1875)  50  Ind.  444. 

It  is  well  settled  that  neither  nat- 
ural affection  nor  the  moral  duty 
arising  from  the  connection  between 
a  father  and  his  illegitimate  child  is 
a  sufficient  consideration  to  support  a 
promise  by  the  father  to  contribute 
to  the  future  support  and  comfort  of 
the  child;  but  the  child  may  enforce 
such  a  promise,  made  for  its  benefit 
between  the  father  and  mother,  if 
there  was  a  sufficient  consideration 
to  uphold  the  promise  as  between  the 
latter.  Clarke  v.  McFarland  (1837) 
5  Dana  (Ky.)  45. 

The  relationship  between  a  father 
and  his  natural  children,  and  the 
moral  obligation  resting  upon  him  to 
support  and  educate  them,  do  not 
constitute  a  sufficient  consideration 
to  uphold  his  agreement  with  their 
mother  to  provide  a  fund  for  their^ 
support  and  education,  as  a  mere 
moral  duty  is  insufficient  of  itself  as 
a  consideration  for  such  a  contract. 


Mercer  v.  Mercer  (1888)  87  Ky.  30,  7 
S.  W.  401. 

A  promise  by  the  fatker  of  an  il- 
legitimate child,  to  the  mother,  to  pay 
the  latter  for  the  support  of  the  child, 
though  made  before  the  support  was 
furnished,  is  without  consideration 
and  unenforceable,  since  the  mother 
was  under  the  primary  duty  of  sup- 
porting the  child.  Easley  v.  Gordon 
(1892)  51  Mo.  App.  637.  The  court 
said  that  to  constitute  a  moral  obli- 
gation a  consideration  of  an  express 
contract,  so  that  it  may  be  enforced 
by  an  action  at  law,  there  must  have 
been  some  pre-existing  legal  obliga- 
tion. It  was  conceded  that  the 
father's  promise  to  a  third  person, 
not  under  obligation  to  support  the 
child,  would  be  supported  by  a  suffi- 
cient consideration. 

To  the  same  effect  is  Sponable  v. 
Owens  (1901)  92  Mo.  App.  174.  But 
in  that  case  a  consideration  was 
found  in  an  agreement  to  marry. 

In  Hargroves  v.  Freeman  (1852)  12 
Ga.  342,  Lumpkin,  J.,  was  apparently 
of  the  opinion  that  the  moral  obliga- 
tion itself  would  have  supported  a 
promissory  note  given  by  a  father  to 
the  mother  of  a  bastard  child,  to  pro- 
vide for  the  latter's  support,  and  cites 
in  support  of  his  opinion  some  of  the 
earlier  cases  favoring  moral  obliga- 
tion as  a  consideration ;  but  he  placed 
his  decision  upon  the  ground  that, 
whatever  might  be  true  of  the  moral 
obligation,  the  statutory  liability  of 
the  father  to  maintain  and  educate 
the  child  was  a  sufficient  considera- 
tion for  the  note.  And  Franklin  v. 
Ford  (1913)  13  Ga.  App.  469,  79  S.  E. 
366,  is  to  the  same  effect. 

So,  where  a  woman  sues  out  a  war- 
rant against  a  man,  charging  him 
with  being  the  father  of  her  bastard 
child,  he  may  settle  the  case  by  giv- 
ing her  his  promissory  note;  and 
there  is  sufficient  consideration,  both 
moral  and  legal,  to  support  a  recov- 
ery thereon.  Jones  v.  Peterson  (1902) 
117  Ga.  58,  43  S.  E.  417. 

In  Trayer  v.  Setzer  (1904)  72  Neb. 
845,  101  N.  W.  989,  it  is  said  obiter 
that  the  father  of  illegitimate  chil- 
dren is  under  a  moral  obligation  to 
support  them,  and  that  duty   alone, 
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even  in  .the  absence  of  the  bastardy 
statute,  would  doubtless  be  a  suffi- 
cient consideration  for  a  bond  condi- 
tioned for  its  performance. 

In  Hook  V.  Pratt  (1879)  TO  N.  Y. 
371,  34  Am.  Rep.  539,  it  was  held  that 
an  a£:reement  by  the  father  of  an  il- 
legitimate child  to  pay  the  mother  a 
certain  sum  in  consideration  of  her 
supporting  the  child  was  valid  and 
enforceable.  The  legality,  rather 
than  the  existence,  of  the  considera- 
tion, however,  seems  to  have  been  the 
point  discussed;  and  it  further  ap- 
pears that  the  agreement  was  for 
future,  and  not  for  past,  support. 

In  Todd  V.  Weber  (1884)  95  N,  Y. 
181,  47  Am.  Rep.  20,  it  was  said, — 
apparently,  even  upon  the  assumption 
that  there  was  no  legal  liability, — 
that  the  natural  obligation  arising 
out  of  the  relation  of  a  putative 
father  to  his  child  will  uphold  a  con- 
tract upon  which  an  action  may  be 
sustained.  In  this  case,  however, 
there  was  another  consideration. 

Provision  for  the  mother  of  a  bas- 
tard, and  for  her  infant,  is  a  sufficient 
consideration  to  support  a  bond  or  a 
deed  of  personal  chattels,  made  by 
the  father  of  the  child  for  that  pur- 
pose. Bunn  V.  Winthrop  (1815)  1 
Johns.  Ch.  (N.  Y,)  329.  The  agree- 
ment in  this  case  was  by  a  deed  un- 
der seal,  which  imports  a  considera- 
tion; but  the  court  expressed  the 
opinion  that  the  moral  obligation 
would  have  been  sufficient  if  it  had 
been  necessary  to  show  a  considera- 
tion. It  is  apparent,  however,  that 
the  dictum  is  contrary  to  the  weight 
of  authority. 

In  Nicholle  v.  Allen  (1827)  3  Car.  & 
P.  (Eng.)  36,  it  was  held  that  assump- 
sit would  lie  for  board  and  lodging 
furnished  to  defendant's  illegitimate 
daughter,  where  he,  knowing  that  she 
was  boarded  and  clothed  by  the  plain- 
tiff, neither  expressly  dissented  nor 
took  her  away.  Lord  Tenterden,  Ch. 
J.,  said  that  the  obligation  was  not 
only  moral,  but  legal,  apparently  tak- 
ing the  view  that  under  the  circum- 
stances there  was  an  implied  promise 
to  recompense  the  plaintiff. 


4.    Moral   ohligation   arising   front  past 
illicit   cohabitation. 

Where  the  promise  is  made  wholly 
on  account  of  past  cohabitation,  and 
not  for  the  purpose  of  procuring  its 
continuance,  the  rule  against  immoral 
contracts  does  not  apply;  and  the 
question  arises  whether  the  moral 
obligation  of  the  promisor  in  such  a 
case  is  sufficient  to  support  the  prom- 
ise. 

This  cla£|^s  of  cases  seems  to  come 
clearly  within  the  principle  applica- 
ble to  moral  obligations  of  the  first 
class;  and,  while  there  are  a  few 
cases  that  hold  to  the  contrary,  the 
better  opinion  is  that  such  an  agree- 
ment, not  under  seal,  cannot  rest  up- 
on the  moral  obliga!tion  alone.  It  is 
to  be  observed,  however,  that  there 
are  often  possibilities  in  such  cases 
of  elements  of  a  consideration  other 
than  the  moral  obligation. 

In  Binnington  v.  Wallis  (1821)  4 
Barn.  &  Aid.  650,  106  Eng.  Reprint,  . 
1074,  it  was  held  that  a  declaration 
stating  that  the  plaintiff  had  cohabit- 
ed with  defendant  as  his  mistress, 
that  she  had  been  thereby  greatly  in- 
jured in  her  character  and  reputa- 
tion, and  deprived  of  the  means  of 
honestly  procuring  a  livelihood,  and 
that,  after  they  had  ceased  to  cohabit 
and  had  agreed  that  no  immoral  con- 
nection should  ever  take  place  be- 
tween them  again,  the  defendant 
promised  to  allow  her  a  specified 
sum  quarterly — was  insufficient.  The 
court  said  that  it  was  not  averred 
that  the  defendant  was  the  seducer, 
and  that  there  was  no  authority  that 
past  cohabitation  alone,  or  the  ceas- 
ing of  cohabiting  in  the  future,  was 
a  good  consideration  for  such  a  prom- 
ise. 

A  declaration  in  assumpsit  aver- 
ring that  the  defendant  had  seduced 
and  debauched  the  plaintiff,  thereby 
injuring  her  in  character  and  reputa- 
tion, and  that,  after  the  two  had 
agreed,  to  discontinue  the  immoral 
connection  and  live  apart,  the  defend- 
ant, as  a  compensation  for  the  injury 
and  in  consideration  of  the  premises, 
undertook  to  pay  plaintiff  a  yearly 
sum  towards  her  maintenance,  which 
he   failed   to    do,    discloses   no   legal 
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consideration  for  the  undertaking. 
Beaumont  v.  Reeve  (1846)  8  Q.  B. 
483,  115  Eng.  Reprint,  958,  15  L.  J.  Q. 
B.  N.  S.  141,  10  Jur.  284.  The  sugges- 
tion in  Binnington  v.  Wallis  (Eng.) 
supra,  of  a  distinction  in  case  the 
promisee  was  seduced,  was  repudiated 
in  Beaumont  v.  Reeve  (Eng.)  supra, 
Lord  Denman  saying  that  that  cir- 
cumstance was  of  no  consequence; 
and  in  Jennings  v.  Brown  (1842)  9 
Mees.  &  W.  496,  152  Eng.  Reprint,  210, 
12  L.  J.  Exch.  N.  S.  86,  where  it  was 
held  that  the  maintenance  of  the 
child  is  a  sufficient  consideration  for 
a  promise  by  the  father  of  an  illegiti- 
mate child  to  pay  the  mother  an  an- 
nuity if  she  will  maintain  the  child 
and  keep  secret  their  connection, 
Parke,  B.,  sai(}  during  the  argument 
that  the  fact  that  the  woman  was 
seduced  would  have  made  no  differ- 
ence if  there  had  not  been  another 
consideration. 

It  will  be  observed  that  in  the  two 
cases  next  cited  the  agreements  were 
by  bond,  and,  while  the  cases  them- 
selves do  not  base  any  distinction  on 
that  fact,  they  were  distinguished  in 
Binnington  v.  Wallis  and  Beaumont  v. 
Reeve  (Eng.)  supra,  upon  the  ground 
that  bonds  need  no  consideration. 

In  Turner  v.  Vaughan  (1767)  2 
Wils.  339,  95  Eng.  Reprint,  845  (an  ac- 
tion of  debt  upon  a  bond),  it  was  held 
that  a  bond  to  a  woman  in  consid- 
eration of  past  cohabitation  was  good 
in  law,  Bathurst,  J.,  saying:  "Where 
a  man  is  bound  in  honor  and  con- 
science, God  forbid  that  a  court  of 
law  should  say  the  contrary;  and 
wherever  it  appears  that  the  man  is 
the  seducer  the  bond  is  good." 

Equity  will  compel  enforcement  of 
a  bond  conditioned  for  the  payment 
of  a  specified  sum  after  the  death  of 
the  obligor,  for  the  purpose  of  pur- 
chasing an  annuity  for  the  woman 
whom  he  had  seduced  and  a  bastard 
child  whom  he  had  by  her.  Annan- 
dale  v.  Harris  (1727)  2  P.  Wms.  432, 
24  Eng.  Reprint,  801. 

In  Gibson  v.  Dickie  (1815)  3  Maule 
&  S.  463,  105  Eng.  Reprint,  684,  it 
was  held  that  assumpsit  would  lie  up- 
on an  agreement  by  defendant  to  al- 
low plaintiff,  with  whom  he  had  co- 


habited, an  annuity  for  her  life 
provided  she  should  continue  single. 
In  this  case,  however,  no  objection 
seems  to  have  been  made  that  there 
was  no  consideration,  but  the  objec- 
tion was  that  the  consideration  was 
immoral;  and  there  also  appears  to 
have  been  in  this  case  an  independent 
consideration. 

There  is  also  an  obiter  statement  in 
Robbins  v.  Potter  (1865)  11  Allen 
(Mass.)  588,  to  the  effect  that  past 
cohabitation  is  in  itself  a  legal  con- 
sideration for  a  promise  to  pay  money. 
The  court  evidently,  however,  had  in 
mind  the  question  as  to  the  legality  of 
the  contract  rather  than  the  existence 
of  a  consideration,  as  the  question 
before  it  was  as  to  the  legality  of  a 
contemporaneous  or  precedent  promise 
by  a  man  to  repay  advances  by  a 
woman  with  whom  he  cohabited. 

In  Shenk  v.  Mingle  (1825)  13  Serg. 
&  R.  (Pa.)  29,  supra,  it  was  held  that 
the  seduction  of  a  woman,  and  the  be- 
getting her  with  a  bastard  child,  were 
a  sufficient  consideration  for  a  promise 
to  give  bonds  to  the  woman.  The 
court  in  this  case  apparently  takes  the 
view  that  the  moral  obligation  alone 
would  be  sufficient;  but  it  states  that, 
even  taking  the  rule  in  the  measured 
sense  in  which  it  is  expressed  in  the 
note  to  Wennall  v.  Adney  (1802)  3 
Bos.  &  P.  249,  127  Eng.  Reprint,  138. 
there  is  in  the  case  a  previous  con- 
sideration, founded  on  a  legal  right, 
to  support  the  promise,  since  the 
woman  would,  on  the  finding  of  an 
indictment  for  fornication  and  bas- 
tardy, be  entitled  to  receive  a  reason- 
able allowance  for  lying-in  expenses, 
which  she  might  release. 

Past  cohabitation  has  always  been 
held  a  sufficient  consideration  to  sup- 
port a  settlement  or  an  agreement  to 
pay  money.  Wyant  v.  Lesher  (1854) 
23  Pa.  338.  In  this  ease  there  was 
another  consideration,  but  the  court 
seems  to  take  the  view  that  the  moral 
consideration  alone  would  have  been 
sufficient. 

S,  Moral    obligation   ariHng   from  fot 
support  of  pauper. 

The  moral  obligation  resting  upon  a 
son  to  reimburse  a  town  for  past  ex- 
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penses  incurred  for  the  relief  of  his 
pauperized  mother  is  not  a  sufficient 
consideration  for  his  promise  to  pay 
the  same.  Freeman  v.  Dodge  (1904) 
98  Me.  536,  66  L.R.A.  395,  57  Atl.  884. 
The  court  says :  *'A  mere  moral  obliga- 
tion, or,  as  it  is  sometimes  rather 
loosely  stated,  a  moral  obligation  not 
founded  upon  an  antecedent  legal  lia- 
bility, ...  is  not  sufficient  con- 
sideration for  a  promise." 

It  was  held  in  Watson  v.  Turner 
(1767)  Bull.  N.  P.  (Eng.)  147,  supra, 
that  where  a  pauper  was  suddenly 
taken  ill,  and  an  apothecary  attended 
her  without  the  previous  request  of 
the  overseers,  and  cured  her,  and 
afterwards  the  overseers  promised 
payment,  the  promise  was  good,  for 
they  were  under  a  moral  obligation  to 
provide  for  the  poor.  It  is  apparent, 
however,  from  the  previous  citation 
of  this  case  (see  supra,  II.  a),  that 
this  decision  resulted  from  the  denial 
of  the  principle  itself  (now  well  es- 
tablished),.that  a  moral  obligation  of 
the  first  class  (see  supra  I.)  will  not 
constitute  a  consideration,  and  not 
from  its  inapplicability,  if  sound,  to 
the  case  in  point. 

In  Atkins  v.  Banwell  (1802)  2  East, 
505,  102  Eng.  Reprint,  462,  it  was  held 
that  the  law  would  not  raise  an  im- 
plied promise  on  the  part  of  a  parish 
where  a  pauper  was  settled,  to  reim-* 
burse  the  money  laid  out  by  another 
parish  in  which  he  happened  to  be,  in 
providing  necessary  medical  assist- 
ance for  him.  Lord  Ellenborough,  Ch. 
J.,  distinguishes  the  case  from  Watson 
v.  Turner  (1767)  Bull.  N.  P.  (Eng.) 
129,  upon  the  ground  that  in  that  case 
there  was  a  special  promise  to  pay  the 
plaintiff's  bill  after  it  was  contracted. 
The  explanation,  just  suggested,  of 
the  decision  in  the  latter  case,  also 
applies  to  the  implication  in  this  case 
that  an  express  promise  would  have 
been  good. 

In  Lamb  v.  Bunce  (1815)  4  Maule  & 
S.  275,  105  Eng.  Reprint,  836,  it  was 
held  that  assumpsit  would  lie  by  a 
surgeon  against  an  overseer  of  the 
poor  of  a  parish  to  which  a  pauper, 
who  had  fractured  his  leg,  was  re- 
moved, for  attending  him;  but  the 
decision  was  upon  the  ground  that  the 
17  A.L.R.— 83. 


overseer  was  aware  that  the  plaintiff 
was  attending  the  pauper,  and  his 
failure  to  make  any  objection  was 
sufficient  to  raise  the  presumption  of 
a  previous  request.  And  Wing  v.  Mill 
(1817)  1  Barn.  &  Aid.  104,  106  Eng. 
Reprint,  89,  rests  upon  a  similar 
ground. 

0.  Moral  obligation  connected  with  the 
debt  or  estate  of  a  deceased  person. 

It  seems  clear,  both  upon  principle 
and  authority,  that  a  mere  obligation 
will  not  support  an  executory  promise 
to  pay  another's  debt,  or  to  alleviate 
any  supposed  hardship  or  injustice  in 
the  distribution  of  a  decedent  estate. 
(Of  course,  there  is  always  the  pos- 
sibility in  cases  of  this  class  that  some 
element  of  consideration  other  than 
the  moral  obligation  may  be  found, 
which  will  support  the  promise,  as, 
for  instance,  in  Carpenter  v.  Page 
(1887)  144  Mass.  315,  10  N.  E.  853, 
holding  that  a  note  given  by  a  widow 
in  payment  of  her  deceased  husband's 
debt  was  founded  upon  ft  sufficient 
consideration,  there  being  a  present 
benefit  to  the  promisor  or  detriment  to 
the  promisee  as  a  result  of  the  prom^ 
ise;  or  in  Lawrence  v.  Oglesbj  (1899) 
178  IlL  122,  52  N.  E.  945,  where  the 
promise  was  made  to  the  testator,  and 
the  consideration  was  found  in  the 
ambulatory  nature  of  the  will.  Such 
eases  are,  of  course,  not  within  the 
scope  of  the  annotation.) 

A  promise  by  a  husband  to  his  wife 
upon  her  deathbed  that  their  son 
should  have  certain  property  creates 
a  mere  moral  obligation,  and  is  not 
a  valuable  consideration  for  a  subse- 
quent deed  to  the  son,  which  will 
support  it  against  an  attack  by  a 
second  wife  upon  the  ground  that  it 
was  fraudulent  as  to  her.  Peek  v. 
Peek  (1888)  77  Cal.  106,  1  L.R.A.  185, 
11  Am.  St.  Rep.  244,  19  Pac.  227; 
(Executed  contracts,  however,  are  not 
in  general  included  in  the  annotation.) 

The  moral  obligation  which  a  widow 
conceives  to  rest  upon  her  to  guaran- 
tee the  payment  of  a  note  given  by 
her  husband,  arising  from  the  circum- 
stance that  she  had  promised  her 
husband  before  his  death  to  pay  it,' 
and  from  the  fact  that  the  payee  was^ 
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her  aunt  and  in  feeble  health,  is  in- 
sufficient  to  constitute  a  consideration 
for  her  guaranty  of  the  note,  which 
will  uphold,  as  against  her  creditors, 
an  assignment  of  a  policy  of  insurance 
to  secure  the  guaranty.  Fidelity  &  G. 
Co.  V.  Thompson  (1900)  128  CaL  506, 
61  Pac.  94. 

The  mere  fact  that  a  father. was  dis- 
charged in  bankruptcy,  and  died 
leaving  a  debt  unpaid,  does  not  im- 
pose such  a  strong  moral  obligation 
on  the  children  to  pay  the  same  as 
will  support  their  promise  to  do  so, 
under  a  provision  of  the  Georgia  Code 
declaring  a  good  consideration  to  be 
such  as  is  founded  on  natural  duty  and 
affection,  or  on  a  strong  moral  obliga-* 
tion.  McElven  v.  Sloan  (1876)  56  Ga. 
208. 

Snell  V.  Neil  (1861)  17  Ind.  29,  79 
Am.  Dec.  453,  held  that  neither  the 
fact  that  the  wife  of  defendant  had 
bequeathed  certain  legacies  to  the- 
promisees,  nor  the  expressed  con- 
sideration  of  love  and  affection  he 
bore  her,  nor  the  fact  that  she  had 
done  her  part  in  the  acquisition  of  his 
property,  constituted  a  consideration 
to  support  his  agreement  to  pay  the 
legacies,  she  having  left  no  property 
out  of  which  they  could  be  paid. 

In  Gay  v.  Botts  (1877)  13  Bush 
(Ky.)  299,  the  defendant's  wife,  be- 
fore her  death,  requested  him  to  pay 
a  specified  sum,  which  she  had  in-» 
herited  from  her  ancestors,  to  the 
plaintiff,  her  niece,  who  had  attended 
her  during  her  last  illness.  After  his 
wife's  death  the  defendant  said  he 
would  comply  with  the  request,  but 
subsequently  refused  to  do  so.  The 
effort  was  to  have  that  promise  re- 
garded as  fixing  the  compensation  for 
the  niece's  services,  but  the  court  held 
that  the  promise  was  not  founded  on 
the  value  of  such  services,  but  upon 
the  written  request,  and  denied  the 
plaintiff  any  relief.  The  opinion  said 
that  it  was  not  pretended  that  the 
written  request  was  binding,  and  that 
it  was  also  considered  that  there  was 
no  consideration  for  the  subsequent 
promise  to  comply  with  it. 

The  promise  of  an  heir  to  discharge 
a  legacy  in  a  will  which  failed  because 
not  executed  as  required  by  law  is  a 


mere  gratuity  and  without  considera- 
tion. Morris  v.  Abney  (1914)  135  La. 
302,  65  So.  315. 

A  promise  by  sons  to  pay  a  note  of 
their  deceased  father  is  a  nudum 
pactum,  and  unenforceable,  where  the 
deceased  left  no  estate  out  of  which 
the  note  could  have  been  paid.  Schroe- 
der  V.  Fink  (1883)  60  Md.  436;  Parker 
V.  Carter  (1813)  4  Munf.  (Va.)  273, 
6  Am.  Dec.  518. 

A  note  given  by  a  widow  in  payment 
of  her  deceased  husband's  debt  is 
without  consideration  where  there 
were  no  assets  of  the  husband's  estate, 
no  benefit  to  the  promisor,  and  no 
detriment  to  the  promisee  in  reliance 
upon  the  promise.  Williams  v.  Nich- 
ols (1857)  10  Gray  (Mass.)  83;  Sykes 
V.  Moore  (1917)  115  Miss.  508,  L.R.A. 
1918B,  491,  76  So.  538;  Kircher  v. 
Sprenger  (1895)  4  Pa.  Dist.  R.  144 

An  agreement  by  other  heirs  to  pay 
the  decedent's  daughter  for  her  care 
and  attention  to  decedent  cannot  rest 
upon  the  moral  obligation.  Terry  v. 
Terry  (1919)  —  Mo.  App.  — ,  217  S.  W. 
842. 

A  promise  by  a  husband  after  the 
death  of  his  wife  to  pay  her  children 
a  certain  amount  which  was  equal  to 
that  which  she  brought  him  at 
marriage,  and  which  by  the  law  then 
in  force  became  his  absolute  property, 
is  without  consideration.  Murphy's 
Estate  (1875)  11  Phila.  (Pa.)  2. 

In  Thomas  v.  Thomas  (1842)  2  Q.  B. 
851,  114  Eng.  Reprint,  330,  it  is  clearly 
implied  than  an  executory  agreement 
by  executors  to  convey  certain  prop- 
erty to  the  widow  could  not  rest  upon 
a  wish  orally  expressed  by  the  testa- 
tor, but  in  that  case  there  was  a  con- 
sideration arising  from  the  widow's 
agreement  to  pay  certain  charges. 

In  Matthews  v.  Williams  (1873)  25 
La.  Ann.  585,  where  the  defense  to 
promissory  notes  was  that  they  were 
given  for  old  notes  of  the  maker's 
father,  which,  on  their  face,  appeared 
to  be  prescribed,  the  court  said  that 
the  son  had  the  right  by  natural  man- 
date to  pay  his  father's  debt,  he  had 
the  right  to  promise  to  pay  it,  he  had 
the  right  to  bind  himself  as  he  did, 
unconditionally,  to  do  bo,  ^nd,  as  h« 
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saw  fit  to  bind  himself,  let  him  be 
bound. 

In  Graves  v.  Graves  (1846)  7  B. 
Mon.  (Ky.)  213,  the  court,  while  con- 
ceding that  the  fraternal  relation  of 
love  and  affection  between  the  chil- 
dren of  a  testator  would  not  consti- 
tute a  sufficient  consideration  to  sus- 
tain a  written  promise  by  some  of  them 
to  raise  a  fund  to  make  one  equal  with 
the  others,  and  doubting  whether  the 
additional  fact  that,  by  the  will  of 
their  father,  one  of  the  brothers 
against  whom  the  agreement  was 
sought  to  be  enforced  had  received 
more  of  the  estate  than  the  promisee, 
would  furnish  a  valuable  considera- 
tion, upheld  and  enforced  tha  agree- 
ment as  to  him  upon  the  ground  that 
it  had  been  performed  by  some  of  the 
other  children.  (The  sufficiency  of 
that  ground  is  beyond  the  scope  of  the 
annotation.) 

In  Clark  v.  Herring  (1812)  5  Binn. 
(Pa.)  33,  the  court  held  that  assets 
were  a  sufficient  consideration  for  a 
personal  promise  by  one  who  was  an 
executor  to  pay  a  legacy,  and  would 
support  an  action  to  charge  him  de 
bonis  propriis.  It  was  held  in  this 
case  that  an  executor  who  has  assets 
in  his  hands  is  under  a  moral  obliga- 
tion, and  under  a  legal  obligation,  to 
pay  the  legacy,  and  that  "a  moral 
obligation  alone  is  a  sufficient  con- 
sideration for  an  assumption."  The 
court,  however,  did  not  rest  the  lia- 
bility in  this  case  solely  upon  the 
moral  obligation ;  but  pointed  out  that 
the  defendant  could,  even  without  the 
promise,  have  been  held  personally 
liable,  though  in  a  roundabout  way. 

An  agreement  by  a  husfband,  upon 
receiving  from  trustees  the  payment 
of  a  legacy  made  to  his  wife,  to  secure 
the  money  for  her  separate  use,  is 
founded  upon  an  equitable  duty,  such 
as  would  be  enforced  by  a  court  of 
equity;  and  that  alone  is  sufficient  to 
give  it  efficacy,  even  in  a  court  of  law. 
State  use  of  Stevenson  v.  Reigart 
(1843)  1  Gill  (Md.)  1,  39  Am.  Dec. 
628.  Here,  it  will  be  observed,  there 
was  something  more  than  a  mere 
moral  duty. 

In  Galvin  v.  O'Neill  (1919)  108  Misc. 
297,  177  N.  Y.  Supp.  543,  there  seems 


to  have  been  a  legal  liability  as  well 
as  a  moral  obligation  underlying  the 
promise  of  the  defendant,  individually 
and  as  executrix,  which  was  upheld. 

Money  advanced  by  plaintiff  to  de- 
fendant to  proinote  an  irrigation  ditch 
enterprise  (a  venture  which  proved  a 
failure  and  wa^  abandoned)  affords  no 
consideration  for  a  subsequent  agree- 
ment by  the  defendant  to  give  the 
plaintiff  an  interest  in  stock  of  a 
mining  corporation,  issued  to  him  in 
consideration  of  certain  mining  claims 
to  the  development  of  which  the  plain- 
tiff made  no  contribution,  even  though 
the  original  agreement  was  that,  if  the 
plaintiff  would  advance  money  to  de^ 
fendant  for  his  various  business 
undertakings,  mining  and  otherwise, 
the  plaintiff  should  have  a  one-half 
interest  in  such  ventures,  such  agree- 
ment not  having  been  carried  out  on 
the  part  of  plaintiff,  except  to  the  ex- 
tent already  stated.  Shoemaker  v. 
Munn  (1904)  20  Colo.  App.  1,  76  Pac. 
924.  The  plaintiff  did  not  contend 
that  the  original  agreement  was  suffi- 
ciently definite  to  sustain  the  action, 
but  relied  upon  the  subsequent  prom- 
ise of  the  defendant. 

An  unfulfilled  promise  by  a  father 
to  give  his  daughter  certain  property 
will  not  support  a  note  given  by  him 
in  lieu  of  the  property.  Stump  v. 
Dudley  (1917)  207  111.  App.  587, 
affirmed  in  (1918)  285  111.  46, 120  N.  E. 
481,  without  discussing  the  point 
under  annotation. 

Where  defendant  promised  to  pay 
to  plaintiff  a  specified  sum  if  the 
former  should  procure  a  college  to  be 
located  on  a  certain  tract,  and  after 
the  college  had  been  permanently  lo- 
cated upon  another  tract  the  defend- 
ant made  a  new  promise  to  pay  the 
amount  of  his  subscription  notwith- 
standing the  change  of  location,  the 
new  promise  is  not  enforceable  in  the 
absence  of  any  new  consideration. 
Schuler  v.  Myton  (1892)  48  Kan.  282, 
29  Pac.  163. 

A  promise  by  plaintiff  in  execution 
that  defendant  may  redeem  property 
sold  thereunder,  if  it  has  no  other  con- 
sideration than  kind  feeling,  is  not 
enforceable.  Blackburn  v.  Collins 
(1851)  12  B.  Mon.  (Ky.)  16. 
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Payment  of  money  foy  a  daughter  to 
secure  the  release  of  her  parents  from 
ivhat  she  mistakenly  supposed  to  be 
an  enforceable  written  contract  for 
the  sale  of  their  land  will  not  be  up- 
held because  of  the  mor41  obligation  of 
the  parents  to  carry  out  their  verbal 
agreement  of  sale.  Tucker  v.  Denton 
(1907)  32  Ky.  L.  Rep.  521,  15  L.R.A. 
(N.S.)  289,  106  S.  W.  280. 

So,  a  promise  by  a  town  to  reimburse 
one  for  the  amount  he  had  contributed 
as  a  gift  toward  filling  its  quota  of 
soldiers  under  the  call  of  the  Presi- 
dent is  without  consideration.  Cole  v. 
Bedford  (1867)  97  Mass.  326. 

The  duty  of  surrendering  a  note 
after  a  settlement  is  a  moral,  and  not 
a  legal,  one,  and  is  not  a  good  con- 
sideration for  a  promise,  and  will  not 
sustain  an  action  to  recover  the 
amount  subsequently  realized  on  a 
judgment  taken  by  default  upon  the 
note.  Greenabaum  v.  Elliott  (1875) 
60  Mo.  25. 

In  Nash  v.  Russell  (1849)  5  Barb. 
(N.  Y.)  556,  the  court  said  in  effect 
that  while  one  who  had  joined  a 
benevolent  society,  the  funds  of  which 
were  consecrated  to  social,  religious, 
and  moral  objects,  was  under  the  high- 
est of  moral  obligations  to  pay  a  note 
given  for  his  initiation  fee  and  for 
his  quarterly  dues,  an  action  could  not 
be  maintained  thereon,  as  it  was  with- 
out a  legal  consideration. 

Gifts  previously  made  by  the  prom** 
isee  to  the  promisor  do  not  constitute 
a  moral  obligation  which  will  support 
an  executory  promise.  Gilman  v. 
Hunnewell  (1920)  191  App.  Div.  908, 
181  N.  Y.  Supp.  202. 

A  note  given  by  a  father  to  his  son, 
in  purported  consideration  that  the 
latter  should  cease  forever  to  com- 
plain of  the  distribution  that  the 
former  had  made  of  his  property,  is 
without  sufficient  consideration  to 
support  it.  White  v.  Bluett  (1853)  24 
Eng.  L.  &  Eq.  Rep.  434. 

But  in  Glass  v.  Beach  (1833)  5  Yt. 
172,  the  court  said  that  the  moral 
obligation  of  defendant  to  indemnify 
plaintiff  for  costs  incurred  in  an 
action  against  the  plaintiff,  upon  a 
claim  which  the  defendant  had  agreed 
to  pay,  was  a  sufficient  consideration 


for  his  express  undertaking  to  do  so, 
even  if  there  were  no  other  induce- 
ments. 

If  one  person,  without  law  and  with- 
out right,  makes  use  of  another's  name 
in  a  suit,  by  reason  of  which  the 
latter  becomes  subject  to  the  payment 
of  a  bill  of  costs,  there  can  be  no 
doubt  that  the  former  would  be  under 
a  moral,  if  not  a  legal,  obligation  to 
indemnify  him;  and  either  is  a  suffi- 
cient consideration  for  a  promise  to 
do  so.  Blodget  v.  Skinner  (1843)  15 
Vt  716. 

Pierce  v.  Walton  (1898)  20  Ind, 
App.  66,  50  N.  E.  309,  held  that  the 
legal  and  moral  duty  resting  upon  a 
purchai^r  of  coal  to  protect  the 
barges  of  the  seller  from  ice  was  a 
sufficient  consideration  to  support  his 
express  promise  and  agreement  to  do 
so.  The  court  used  language  indi- 
cating that  it  regarded  the  mere  moral 
obligation  as  sufficient.  The  cases 
cited,  however,  are  those  in  which  the 
consideration  was  equitable,  and  not 
merely  moral. 

7.  Moral  obligation  arising  from  mi*' 
tdkCf  fault t  or  had  advice  on  the  part 
of  the  promisor. 

It  is  clear  both  upon  principle  and 
authority  that  the  moral  obligation 
supposed  to  rest  upon  one  who  has 
made  a  mistake  of  fact  or  judgment 
to  another's  detriment  will  not  support 
a  subsequent  executory  promise. 

(There  is  often  in  this  class  of  cases, 
however,  an  antecedent  legal  liability, 
or  at  least  a  reasonable  question  as  to 
such  liability,  which  will  furnish  a 
consideration,  without  invoking  the 
supposed  moral  obligation  resting  on 
the  promisor.  There  is,  of  course,  no 
attempt  here  to  collect  the  cases  where 
there  was  an  element  of  consideration 
other  than  the  supposed  moral  obliga- 
tion, though  a  few  of  them  have  been 
mentioned  by  way  of  illustration.) 

A  note  given  for  the  consideration 
that  the  maker  felt  in  honor  bound  to 
reimburse  the  payee  for  the  loss  the 
latter  had  suffered  through  brokers 
recommended  by  thQ  former  is  not 
enforceable  as  between  the  parties, 
because  the  maker's  sense  of  honor  is 
not  a  valuable  consideration.    Morris 
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V.  Norton  (1896)  21  C.  G.  A.  658,  48 
U.  S.  App.  739,  75  Fed.  912. 

In  Dexter  Sav.  Bank  v.  Copeland 
(1885)  77  Me.  263,  it  was  held  that  a 
note  by  a  cashier  of  a  bank  to  the 
bank,  given  to  make  up  a  loss  for 
which  the  maker  is  neither  legally  nor 
morally  responsible,  is  without  con- 
sideration and  not  binding  on  the 
maker;  but  this  holding,  it  seems,  was 
not  necessary  to  the  decision. 

In  Tucker  v.  Haughton  (1852)  9 
Gush.  (Mass.)  350,  where  the  executor 
and  sole  legatee  of  an  indebted  estate 
lent  its  money  to  his  own  firm,  and  it 
was  lost,  Shaw,  Ch.  J.,  was  of  the 
opinion  that  if,  after  a  compromise 
and  release  of  such  executor  by  his 
successor,  the  released  executor  made 
a  promise  to  a  creditor  of  the  estate 
to  replace  the  loss,  such  promise 
would  be  without  consideration.  He 
thought,  however,  that  there  had  been 
no  promise. 

That  one  made  an  unfortunate  bar- 
gain under  the  influence  of  advice 
honestly  given  by  another  does  not 
furnish  a  consideration  for  a  promise 
by  the  latter  to  forgive  a  debt  due 
from  the  former.  Johnson  v.  Johnson 
(1824)  10  N.  C.  (3  Hawks)  556.  The 
court  held  in  this  case  that  there  was 
not  even  a  moral  obligation. 

There  is  no  moral  obliquity  in  the 
statement  of  an  honest  belief  respect- 
ing a  business  enterprise,  and  no  legal 
or  moral  obligation  is  created  which 
will  constitute  a  sufficient  considera^ 
tion  to  support  a  promise  to  indem- 
nify one  from  loss  by  reason  of  an 
unfortunate  investment  in  reliance 
on  such  statement.  Martin's  Estate 
(1890)  131  Pa.  638,  18  Atl.  987. 

A  promise  by  one  who  had  pur- 
chased tin  for,  and  at  the  special  re- 
quest of,  another,  and  delivered  it  to 
him  in  the  same  condition  in  which  it 
was  purchased,  to  pay  a  certain 
amount  on  account  of  defects  in  the 
tin,  has  neither  a  prior  moral  nor 
equitable  obligation  to  support  it. 
Hawley  v.  Farrar  (1828)  1  Vt.  420. 

But  in  Scott  V.  Carruth  (1836)  9 
Yerg.  (Tenn.)  418,  where  a  guardian 
had  given  his  note  to  his  ward  on 
account  of  his  failure  to  collect  a 
claim    against    a    third    person,    the 


court,  while  considering  that  the  claim 
against  the  third  person  was  one 
which  the  guardian  ought  to  have 
collected,  also  said :  "But  in  this  case, 
if  the  legal  liability  of  the  defendant 
to  the  plaintiff  before  the  giving  of 
the  note  were  doubtful,  still,  if  the 
defendant,  feeling  that  as  guardian  he 
had  alike  mistaken  his  duty  and  the 
rights  of  his  ward,  and  deeming  it 
improper  for  him  to  involve  him  who 
had  been  his  ward  in  litigation  with 
Vowell  as  to  a  claim  which  he  himself 
should  have  investigated,  if  feeling 
thus,  and  believing,  as  well  he  might, 
that  he  was  placed  under  a  moral 
obligation  to  give  the  note  in  question, 
this  would  constitute  a  sufficient  con- 
sideration to  sustain  an  express  prom- 


ise." 

In  Hyman  v.  Parkerson  (1916)  140 
La.  249,  L.R.A.1917B,  694,  72  So.  953, 
affirming  a  judgment  on  notes  given 
by  an  attorney  in  exchange  for  forged 
notes  in  which  he  had  invested  a 
client's  money,  he  had  admitted  that 
he  was  at  fault  in  not  exercising 
greater  care,  and  he  used  the  forged 
notes  as  the  basis  of  a  claim  ex  delicto 
against  the  notary  wlfb  had  certified 
thenu 

///.  Moral  obligation  arising  from  what 
was  once  a  legal  liability,  or  fron^  the 
previous  receipt  by  the  promisor  of  a 
material  or  pecuniary  benefit, 

a.  In  general. 

The  general  principle  that  a  moral 
obligation  will  not  furnish  a  con- 
sideration for  an  executory  promise  is 
subject  to  many  limitations  and  ex-* 
ceptions,  as  soon  as  moral  obligations 
in  the  sense  of  a  conscientious  duty 
arising  wholly  from  ethical  motives 
are  left,  and  moral  obligations  arising 
from,  or  connected  with,  what  was 
once  a  legal  liability,  or  from  the 
receipt  by  the  promisor  of  a  benefit 
of  a  material  or  pecuniary  nature,  are 
reached. 

As  shown  infra.  III.  c,  1,  it  is  well 
settled  that  a  moral  obligation  arising 
from  what  was  once  a  legal  liability, 
which  has  become  suspended  or 
barred  by  the  operation  of  a  positive 
rule  of  law,  will  furnish  a  considera- 
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tion  for  a  subsequent  executory  prom- 
ise. 

The  conflict  of  authority  centers 
about  the  question  whether  the  ex- 
ception, if  it  may  be  so  regarded,  to 
the  general  principle  that  a  moral 
obligation  will  not  furnish  a  con- 
sideration for  an  executory  promise,  is 
to  be  confined  to  cases  where  there 
was  once  a  legal  liability,  or  may  be 
extended  to  cases  where  there  was 
never  at  any  time  prior  to  the  promise 
in  question  any  legal  liability,  but  the 
promisor  had  received  benefit  of  a 
material  or  pecuniary  nature  capable 
of  furnishing  a  consideration  for  a 
contemporaneous  promise,  independ- 
ently of  any  element  of  detriment  to 
the  promisee.  It  will  be  observed  that 
the  adoption  of  the  first  or  limited 
view  not  only  excludes  from  the  ex- 
ception cases  where  there  was  origi* 
nally  no  contract  or  legal  liability, 
perfect  or  imperfect,  but  also  cases 
where  there  was  a  contract  which  was 
void  ab  initio.  It  is  apparent  that,  if 
the  logical  consequences  of  that  view 
are  accepted,  the  result  may  depend 
upon  the  question  whether  the  statute 
or  other  rule  of  law  in  effect  declares 
the  contract  void,  or  merely  renders 
it  voidable  or  unenforceable  without 
negativing  a  legal  liability.  This  is 
illustrated  by  comparing  cases  in- 
volving a  new  promise  by  a  woman 
after  discoverture,  based  on  a  void 
contract  made  by  her  during  cover- 
ture, with  a  new  promise  made  after 
majority,  based  on  a  voidable  contract 
during  minority,  and  by  cases  involv- 
ing a  new  promise  based  upon  an 
original  promise  within  the  Statute  of 
Frauds,  which  sometimes  declares  the 
original  promise  void,  and  sometimes 
merely  prescribes  a  rule  of  evidence 
which,  when  properly  invoked,  pre- 
vents its  establishment.  The  results 
reached  in  the  cases  involving  various 
different  situations  will  be  shown  in 
the  various  subdivisions  which  follow. 
In  the  meantime  some  general  con- 
siderations are  submitted,  bearing 
upon  the  question  whether  the  narrow 
or  the  more  liberal  view  of  the  excep- 
tion should  prevail. 

The  statement  above  quoted  (supra, 
II.  a)   from  the  note  to  Wennall  v. 


Adney  has  generally  been  the  starting 
point  of  the  discussions  in  the  sub- 
sequent cases.  The  courts  have,  how- 
ever, followed  somewhat  different 
lines,  and  the  divergence,  while  not 
affecting  the  result  so  far  as  cases 
of  the  first,  second  or  third  class 
(see  1  supra)  are  concerned,  has 
materially  affected  the  rule  as  ap- 
plied to  obligations  of  the  fourth 
or  fifth  class.  It  should  be  ob- 
served in  this  connection,  however, 
that  even  the  courts  of  the  same 
jurisdiction  do  not  observe  entire  con- 
sistency in  the  discussion  of  this 
subject,  and  that  general  statements 
of  doctrine  and  criteria  are  to  be 
accepted  with  caution,  especially  when 
they  transcend  the  case  actually  be- 
fore the  court  at  the  time. 

The  courts,  with  some  variation  of 
phraseology,  have  frequently  declared 
in  effect  that  a  moral  obligation,  to 
constitute  a  consideration  for  a  sub- 
sequent executory  promise,  must  once 
have  been  a  legal  duty  or  liability. 

Alabama. — Turlington  v.  Slaughter 
(1875)  54  Ala.  195;  Union  Nat.  Bank 
V.  Hartwell  (1887)  84  Ala.  379,  4  So. 
156. 

Illinois.— Hart  v.  Strong  (1900)  183 
111.  349,  55  N.  E.  629 ;  Strayer  v.  Dick- 
erson  (1903)  205  III.  267,  68  N.  E.  767; 
Finch  V.  Green  (1906)  225  111.  304,  80 
N.  E.  318;  Schwerdt  v.  Schwerdt 
(1908)  235  111.  386,  85  N.  E.  613; 
People  V.  Porter  (1919)  287  111.  401. 
7  A.L.R.  1041,  123  N.  E.  59;  Hobbs  v. 
Greifenhagen  (1900)  91  111.  App.  400. 

Massachusetts. — Dodge  v.  Adams 
(1837)  19  Pick.  429. 

MissourL — Greenabaum  v.  Elliott 
(1875)  60  Mo.  25;  terry  v.  Terry 
(1919)  —  Mo.  App.  — ,  217  S.  W.  842. 

New  York. — Nash  v.  Russell  (1849) 
6  Barb.  556;  Cameron  v.  Fowler 
(1843)   5  Hill,  309. 

Ohio.— Lewis  v.  Simons  (1854)  1 
Handy,  82;  Hamor  v.  Moore  (1857)  8 
Ohio  St.  239. 

Oregon.— Nine  v.  Starr  (1879)  8  Or. 
49. 

Tennessee. — ^Bates  v.  Watson  (1853) 
1  Sneed,  376. 

Texas.— Glober  v.  Bradley  (1881)  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  84. 

Other  cases  which  give  effect  to  that 
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view  will  be  cited  in  various  sub- 
divisions of  the  present  division.  It 
may  be  observed  that  when  the  cases 
which  declare  broadly  that  a  moral 
obligation  does  not  constitute  a  con- 
sideration,  unless  the  moral  duty  was 
once  a  legal  one,  are  analyzed  with 
reference  to  their  facts,  it  will  not  in- 
frequently be  found  that  there  was  no 
occasion  for  the  formulation  of  such 
a  narrowlv  restricted  criterion. 

For  example,  in  none  of  the  Illinois 
cases,  above  cited,  was  the  adoption 
of  so  restricted  a  criterion  necessary 
to  the  result.  In  Hart  v.  Strong  (111.) 
supra,  the  moral  obligation  which  was 
held  insufficient  to  sustain  an  agree- 
ment by  the  payee  of  a  note  to  accept 
less  than  the  amount  due  thereon  was 
the  payee's  belief  that  he  had  exacted 
too  large  a  consideration  for  a  re- 
conveyance of  property,  and  his  desire 
to  rectify  the  hardship  before  his 
death.  In  Strayer  v.  Dickerson  (1903) 
205  IlL  257,  68  N.  E.  767,  supra,  the 
actual  decision  was  merely  to  the 
effect  that  gifts  of  money  by  a  wife 
to  her  husband  prior  to  the  passage  of 
the  acts  giving  to  the  wife  a  right  to 
her  separate  property,  and  allowing 
husband  and  wife  to  contract  with 
each  other,  did  not  constitute  a  valu« 
able  consideration  for  a  subsequent 
deed  from  the  husband  to  the  wife. 
In  Finch  v.  Green  (1906)  225  IlL  304, 
BO  N.  E.  318,  supra,  it  seems  to  have 
been  assumed  that  the  principle  would 
apply  to  a  promise  to  pay  for  past 
services  in  recognition  of  a  moral 
obligation  to  do  so;  but  in  this  case 
the  principle  was  not  applied,  as  some, 
at  least,  of  the  services,  were  rendered 
affer  the  execution  of  the  deed.  In 
People  V,  Porter  (1919)  287  111.  401, 
7  A.L.R.1041,  123  N.  E.  59,  supra,  the 
question  was  in  relation  to  an  inherit- 
ance tax  upon  conveyance  of  property 
in  payment  for  services  to  a  member 
of  the  family.  In  Hobbs  v.  Greifen- 
hagen  (IlL)  supra,  the  decision  was  to 
the  effect  that  the  promise  of  the 
grantee  of  property,  who  had  taken  it 
subject  to  a  tax  thereon,  to  pay  the 
amount  of  the  tax  to  his  grantor  upon 
learning  that  a  prior  grantor,  in 
compliance  with  his  agreement  with 
the  intermediate  grantor,  had  paid  the 


tax,  was  without  consideration.  In 
Schwerdt  v.  Schwerdt  (1908)  235  IlL 
886,  85  N.  £.  613,  the  agreement  in- 
volved was  to  provide  for  the  promi- 
sor's indigent  father. 

Another  illustration  of  the  tendency 
of  the  courts  to  state  the  exception 
more  narrowly  than  the  facts  of  the 
case  require,  or  the  authorities  war- 
rant, is  furnished  by  Witt  v.  Wilson 
(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
309,  where  the  court  cites  9  Cyc.  358, 
359,  to  the  effect  that,  "by  the  great 
weight  of  authority,  any  past  con- 
sideration, if  it  imposed  no  legal  con- 
sideration at  the  time  it  was  fur- 
nished, will  support  no  promise  what- 
ever." Neither  the  Witt  Case  itself, 
nor  any  of  the  fifteen  cases  which  it 
cites  in  that  connection,  call  for  so 
narrow  a  statement  of  the  exception. 
The  Witt  Case  and  a  number  of  the 
cases  cited  merely  involved  a  promise 
in  addition  to  an  existing  legal  obliga- 
tion, either  on  the  part  of  the  promisor 
or  a  third  person,  and  therefore  fall 
within  the  class  of  cases  considered  in 
subd.  III.  b,  where  the  benefit  con- 
ferred by  the  promisee  has  been  ex- 
hausted by  forming  the  consideration 
for  a  contract  already  performed,  or 
still  enforceable.  Of  the  cases  cited, 
Shugart  v.  Shugart  (1903)  111  Tenn. 
179,  102  Am.  St.  Eep.  777,  76  S.  W. 
821,  would  seem  upon  first  impression 
to  come  nearest  to  sustaining  the 
principle  in  the  broad  form  in  which 
it  is  stated,  as  in  that  case  a  note 
given  by  a  father  to  pay  a  daughter 
for  services  previously  rendered  to 
her  deceased  mother  was  without  con- 
sideration; but  in  that  case  the  court 
said  that  the  services  were  such  as 
the  daughter  was  morally  bound  to 
render  without  consideration,  and  it 
would  seem,  therefore,  that  there 
could  have  been  no  original  expectar 
tion  that  they  were  to  be  paid  for,  or 
moral  obligation  to  pay  for  them.  Be- 
sides in  this  case  the  promisor  was 
not  the  beneficiary  of  the  services. 

In  contrast  with  the  view  above 
stated,  which  confines  moral  obliga- 
tions which  will  support  a  subse- 
quent promise  to  those  which  were 
once  legal  duties  or  liabilities,  the 
more  liberal  view,  which  is 'satisfied 
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not  only  if  there  was  at  one  time  a 
legal  duty  or  liability,  but  also  if  the 
promisor  received  benefit  of  a  material 
or  pecuniary  kind  although  there  was 
originally  no  legal  duty  or  liability  in 
the  premises,  is  succinctly  stated  by 
Gaynor,  J.,  in  Drake  v.  Bell  (1899) 
26  Misc.  237,  55  N,  Y.  Supp.  945, 
affirmed  on  another  ground  in  (1899) 
46  App.  Div.  275,  61  N.  Y.  Supp.  657 
(a  case  where,  by  mistake  of  the 
promisee,  improvements  were  made  on 
the  wrong  property,  and  the  owner 
subsequently  promised  to  pay),  as 
follows:  "The  rule  seems  to  be  that 
a  subsequent  promise  founded  on  a 
former  and  enforceable  obligation,  or 
an  value  previously  had  from  the 
promisee,  is  binding.      (Italics  ours.) 

(When  Drake  v.  Bell  came  before 
the  appellate  division  in  (1899)  46 
App.  Div.  275,  61  N.  Y.  Supp.  657,  the 
latter  court  found  it  unnecessary  to 
inquire  whether,  under  the  peculiar 
circumstances  of  the  case,  the  moral 
obligation  to  pay,  coupled  with  the 
value  bestowed  upon  the  property  and 
the  enjoyment  of  the  premises  by  the 
defendant,  was  sufficient  to  constitute 
a  legal  consideration  for  the  promise 
to  pay,  for  the  reason,  as  it  said,  that 
some  articles  were  not  attached  to  the 
freehold,  and  might  have  been  taken 
away,  and  the  plaintiff  was  induced  to 
leave  them  upon  the  owner's  promise 
to  pay  for  them,  which  would,  of 
course,  constitute  a  sufficient  con- 
sideration, apart  from  any  question 
as  to  moral  obligation.  This  disposi- 
tion of  the  case,  however,  in  no  way 
detracts  from  the  intrinsic  value  of 
Gaynor,  J's,  decision  as  a  judicial 
precedent,  since  that  decision  was 
rendered  upon  the  assumption  ex- 
pressly stated  by  him  that  the  defend- 
ant, prior  to  the  subsequent  promise, 
was  under  no  legal  obligation  to  pay 
for  the  work,  and  that  there  was  no 
question  of  acceptance  as  of  a  chattel, 
for  there  was  nothing  capable  of  being 
rejected  or  taken  away.) 

Other  illustrative  forms  of  state- 
ment of  the  general  principle  and  ex- 
ception, in  regard  to  the  moral  obliga- 
tion  as  consideration,  follow.  It  may 
be  observed  that  while  these  state- 
ments in  effect  exclude  from  the  class 


of  moral  obligations  which  will  fur- 
nish a  consideration  those  uncon- 
nected with  a  benefit  of  a  pecuniary  or 
material  kind  to  the  promisor,  they  do 
not  always  insist,  as  does  the  state- 
ment  just  referred  to,  that  the  moral 
obligation  shall  at  some  time  have 
been  a  legal  duty,  although  it  is  to  be 
conceded,  on  the  other  side,  that  they 
do  not  always  lend  affirmative  support 
to  the  more  liberal  view  as  expressed 
by  Gaynor,  J. 

Parke,  B.,  in  Earle  v.  Oliver  (1848) 
2  Exch.  90,  154  Eng.  Reprint,  418, 
said :  'The  strict  rule  of  the  common 
law  was  no  doubt  departed  from  by 
Lord  Mansfield  in  Hawkes  v.  Saunders 
(1782)  Cowp.  pt.  1,  p.  290,  98  Eng. 
Reprint,  1091,  and  Atkins  v.  Hill 
(1775)  Cowp.  pt  1,  p.  288,  98  Eng. 
Reprint,  1088.  The  principle  of  the 
rule  laid  down  by  Lord  Mansfield  is 
that,  where  the  consideration  was 
originally  beneficial  to  the  party 
promising,  yet,  if  he  be  protected  from 
liability  by  some  provision  of  the 
statute  or  common  law  meant  for  his 
advantage,  he  may  renounce  the  bene- 
fit of  that  law;  and  if  he  promises  to 
pay  the  debt,  which  is  only  what  an 
honest  man  ought  to  do,  he  is  then 
bound  by  the  law  to  perform  it.*' 

It  is  true  that  a  mere  moral  obliga- 
tion, although  coupled  with  an  ex- 
press promise,  is  not  a  sufficient  con- 
sideration ifi  support  a  contract 
(Story,  Promissory  Notes,  §  185) ;  but 
a  moral  obligation,  in  this  sense,  we 
understand  to  be  one  which,  if  con- 
nected with  an  express  promise  to  pay 
at  the  time  of  its  creation,  could  not 
have  been  enforced  for  the  want  of  a 
sufficient  consideration  alone,  and'not 
from  any  defense  which  the  law  would 
allow,  but  not  require,  the  party 
affainst  whom  it  existed  to  assert. 
Carr  v.  Wyley  (1853)  28  Ala.  821. 

Daggett,  J.,  in  Cook  v.  Bradley 
(1828)  7  Conn.  57, 18  Am.  Dec.  79,  said 
that  it  could  not  be  denied  that  many 
distinguished  judges  have  laid  down 
the  principle  that  moral  obligation 
alone  is  sufficient  consideration  to  sup- 
port a  contract,  but  that  the  cases 
cited  in  illustration  of  those  positions 
were  all  cases  where  a  prior  legal 
obligation  had  existed,  but  by  reason 
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of  some  statute,  or  stubborn  rule  of 
law,  it  could  not  be  enforced,  as  a 
promise  to  pay  a  debt  barred  by  bank' 
ruptcy,  or  the  Statute  of  Limitations, 
or  a  promise  of  an  adult  to  pay  a  debt 
contracted  during  minority.  In  all 
these  instances  a  good  consideration 
existed ;  for  each  had  received  a  bene^ 
fit 

In  Davis  v.  Morgan  (1903)  117  6a, 
504,  61  L.R.A.  148,  97  Am.  St  Rep. 
171,  43  S.  E.  732,  a  case  of  the  type 
considered  in  subd.  III.  b,  where  the 
supposed  moral  obligation  arose  from 
the  hardship  of  a  contract  constitut- 
ing an  existing  legal  obligation,  the 
court  said :  "The  Civil  Code,  §  3658, 
defines  a  good  consideration  to  be  such 
as  is  founded  on  natural  duty  and 
affection,  or  'on  a  strong  moral  obliga- 
tion.' In  the  light  of  the  authorities, 
however,  the  strong  moral  obligation 
here  referred  to  seems  to  be  one  sup* 
ported  either  by  some  antecedent  legal 
obligation,  though  unenforceable  at 
the  time,  or  by  some  present  equitable 
duty.  The  section,  however,  does  not 
relate  to  the  moral  obligation  which 
inheres  in  every  promise.  Austell  v. 
Humphries  (1896)  99  Ga.  416,  27 
S.  E.  736.  While  all  courts  recognize 
the  obligation  arising  from  an  under* 
taking,  they  are,  from  the  necessity  of 
the  case,  forced  to  hold  that  naked 
promises  must  depend  for  the  perform- 
ance solely  upon  the  will  of  the 
promisor,  and  not  upon  the  tribunals 
which  are  organized  to  perform  the 
'duty  of  government  to  protect  person 
and  property,'  and  in  pursuance  there- 
of to  award  money  damages  for 
breaches  of  contracts.  Civil  Code, 
5  5699.  But  they  cannot  enforce  prom- 
ises binding  on  the  conscience,  except 
in  those  cases  where  some  pecuniary 
damage  flows  from  the  breach,  or 
where,  in  addition  to  the  moral  obliga- 
tion, the  promise  is  also  supported  by 
a  consideration.  When  one  receives 
a  naked  promise,  and  such  promise  is 
broken,  he  is  no  worse  off  than  he  was. 
He  gave  nothing  for  it,  he  has  lost 
nothing  by  it,  and  on  its  breach  he  has 
suffered  no  damage  cognizable  by 
courts.  No  benefit  accrued  to  him  who 
made  the  promise,  nor  did  any  injury 
How  to  him  who  received  it.     Such 


promises  are  not  made  within  the 
scope  of  the  transactions  intended  to 
confer  rights  enfoirceable  at  law. 
They  are  lightly  made,  dictated  by 
generosity,  courtesy,  or  impulse — 
often  by  ruinous  prodigality.  To  en- 
force them  by  a  judgment  in  favor  of 
those  who  gave  nothing  therefor 
would  often  bring  such  imperfect 
obligations  into  competition  with  the 
absolute  duties  to  wife  and  children, 
or  into  competition  with  debts  for 
property  actually  received,  and  make 
the  law  an  instrument  by  which  a 
man  could  be  forced  to  be  generous 
before  he  was  just.  Both  under  the 
civil  and  conmion  law,  courts  were 
prohibited  from  enforcing  contracts 
without  consideration,  and  relegated 
the  performance  of  such  promises 
solely  to  those  who  made  them." 

When  one  person  has  voluntarily  re- 
ceived a  benefit  from  another,  not 
gratuitously  conferred,  or  has  been 
the  occasion,  without  sufficient  excuse, 
of  loss  or  injury  to  another,  there 
rests  on  him  a  moral  obligation  to 
make  compensation  for  the  benefit  re- 
ceived or  the  loss  occasioned.  And 
the  law  would  enforce  the  perform- 
ance of  this  duty,  if  some  statute  and 
rule  of  public  policy  providing  for  the 
general  good,  even  at  the  expense  of 
individual  loss,  did  not  interpose.  In 
such  cases  the  statute  or  rule  of  law 
would  not  be  violated,  if  the  person 
who  had  received  the  benefit,  or  occa- 
sioned the  loss,  should  voluntarily 
make  compensation.  And  when  he  has 
promised  to  make  compensation,  the 
moral  obligation  arising  out  of  such 
benefit  received,  or  loss  occasioned, 
will  be  a  sufficient  consideration  for 
it.  Farnham  v.  O'Brien  (1843)  22  Me. 
475. 

A  mere  moral  duty  is  not  sufficient 
to  support  an  express  promise;  but 
where  there  is  a  pre-existing  obliga- 
tion to  pay,  either  legal  or  equitable, 
which  cannot  be  enforced,  and  the 
party  promises,  notwithstanding  he 
may  be  exempted  from  all  liability  by 
operation  of  law,  the  former  liability, 
in  connection  with  the  honesty  and 
rectitude  of  the  thing,  forms  sufiicient 
consideration  to  support  the  promise. 
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Ingersoll  v.  Martin  (1882)  58  Md.  67, 
42  Am.  Rep.  322. 

In  Valentine  v.  Foster  (1840)  1  Met. 
(Mass.)  520,  35  Am.  Dec.  377,  holding 
a  new  promise  after  a  voluntary  dis- 
charge was  without  consideration, 
Shaw,  Gh.  J.,  said:  "This  action  is 
one  of  new  impression,  and  attempts  to 
carry  the  doctrine  of  legal  liability, 
arising  upon  an  express  promise  made 
in  consideration  of  moral  obligation, 
somewhat  further  than  it  has  yet  been 
carried.  It  is  difficult  to  reduce  this 
principle  to  a  rule  sufficiently  accurate 
^or  practical  use,  on  account  of  the 
looseness  and  uncertainty  attending 
Ibhe  notion  of  moral  obligation  or  moral 
duty.  In  Mills  v.  Wyman  (1826)  8 
Pick.  (Mass,)  207,  where  the  subject 
was  largely  discussed,  it  was  at- 
tempted to  restrain  and  limit  the 
generality  of  the  principle,  broadly 
laid  down,  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  ex- 
press promise,  by  confining  it  to  cases 
where  there  has  been  some  pre-exist- 
ing legal  obligation  which  has  become 
inoperative  by  force  of  positive  law; 
and  the  cases  of  debts  barred  by  the 
Statute  of  Limitations,  by  a  discharge 
under  bankrupt  and  insolvent  laws, 
and  debts  incurred  by  infants,  are  put 
by  way  of  illustration.  But  it  is  diffi- 
cult to  reconcile  all  the  cases  on  the 
subject,  upon  this  principle.  Lee  v. 
Muggeridge  (1813)  6  Taunt.  36,  128 
Eng.  Reprint,  619.  In  some  other 
cases,  another  distinction  has  been 
somewhat  relied  on,  to  wit,  when  there 
is  or  would  be  a  legal  obligation,  but 
where  the  remedy  is  taken  away  by 
positive  law,  or  where  the  obligor  is 
exempted  from  legal  liability  on  con- 
siderations of  policy." 

Gibson,  Ch.  J.,  in  Kennedy  v.  Ware 
(1845)  1  Pa.  St.  445,  44  Am.  Dec.  145, 
said  that  it  was  shown  by  a  masterly 
review  of  all  the  cases  in  the  note  to 
Wennall  v.  Adney  (1802)  3  Bos.  &  P. 
249,  127  Eng.  Reprint,  138,  that  Lord 
Mansfield's  principle  was  intended 
for  cases  in  which  "the  promisor  has 
received  an  actual  benefit,  but  is  pro- 
tected from  liability  for  it  by  some 
statute,  or  stubborn  rule  of  law."  It 
will  be  observed  that,  as  thus  stated, 
the  criterion  of  a  moral  obligation 


which  will  furnish  a  consideration 
does  not  necessarily  require  that  there 
shall  once  have  been  a  legal  liability 
or  duty  which  has  become  inoperative 
or  suspended  by  the  operation  of  a 
positive  statute  or  rule  of  law,  but 
would  be  apparently  satisfied  by  a  case 
where  an  actual  benefit  of  a  material 
kind  has  been  previously  conferred 
upon  the  promisor  by  the  promisee, 
upon  the  assumption  on  the  latter's 
part  that  a  legal  liability  was  being 
created,  although  there  was  in  fact 
none,  for  the  reason  that  it  was  pre- 
vented by  the  "stubborn"  rule  which 
prevents  a  legal  liability  for  services 
rendered  without  request,  express  or 
implied.  The  moral  obligation,  i.  e., 
the  duty  of  a  father  to  provide  for  his 
child,  which  was  held  in  this  case 
insufficient  to  furnish  a  consideration 
for  an  executory  promise,  was  one 
based  upon  ethical  considerations;  in 
other  words,  a  moral  obligation  in  the 
sense  of  a  mere  conscientious  duty, 
and  not  a  moral  obligation  arising 
from  the  promisor's  receipt  of  a 
benefit  of  a  material  nature.  The 
chief  justice  said:  "Every  man  is 
indeed  under  a  moral  obligation  to 
maintain  and  provide  for  his  off- 
spring; but  it  is  an  obligation  which 
springs  from  the  dictates  of  his 
nature,  not  from  a  benefit  received 
from  the  parent,  or  a  prejudice 
suffered  by  the  child." 

The  court  in  Smith  v.  Tripp  (1882) 
14  R.  1. 112,  says  that  the  true  doctrine 
has  never  been  better  stated  than  by 
Lord  Denman  in  Beaumont  v.  Eeeve 
(1854)  8  Q.  B.  483,  115  Eng.  Reprint, 
958;  "An  express  promise  cannot  be 
supported  by  a  consideration  from 
which  the  law  could  not  imply  a  prom- 
ise, except  when  the  express  promise 
does  away  with  a  legal  suspension  or 
bar  of  a  right  of  action  which,  but  for 
such  suspension  or  bar,  would  be 
valid." 

The  court  in  Hatchell  v.  Odom 
(1836)  19  N.  C.  (2  Dev.  &  B.  L.)  302, 
said :  ''Those  duties  which  are  plain, 
definite,  and  positive,  and  which  can 
be  practically  enforced  in  the  busi- 
ness of  life,  are  recognized  as  legal 
obligations,  and  an  undertaking  to 
perform  them  is  raised  through  the 
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fiction  of  an  implied  promise.  There 
is,  however,  a  class  of  cases  where, 
although  the  moral  obligation  ^lay  be 
plain  and  perfect,  and  ordinarily  a 
subject  for  legal  enforcement,  yet  its 
performance  cannot  be  compelled,  be- 
cause of  some  rule  of  public  policy* 
and  where,  therefore,  the  law  will  not 
imply  a  promise.  If,  however,  in  these 
cases  a  promise  be  afterwards  made, 
when  the  interdict  shall  have  been  re^ 
moved,  so  that  allowing  legal  validity 
to  the  promise  will  not  conflict  with 
the  rule,  there  is  no  longer  a  diificulty 
in  enforcing  it."  After  citing,  by  way 
of  illustration,  the  case  of  a  new 
promise  where  the  original  promise 
was  unenforceable  because  of  infancy 
or  coverture,  the  court  continues:  '*In 
these  cases,  the  express  promise  gives 
an  original  cause  of  action,  although 
there  never  was  an  antecedent  legal 
obligation;  not  merely  because  there 
was  a  former  moral  obligation,  but  be- 
cause there  was  a  former  moral  obliga- 
tion which  would  have  had  legal  effi^ 
cacy,  but  for  temporary  causes  re- 
moved before  the  new.  promise  was 
made."  Again:  ''But  it  is  believed 
that  a  promise,  however  express,  must 
be  regarded  as  a  nude  pact,  and  not 
binding  in  law,  if  founded  solely  on 
considerations  which  the  law  holds 
altogether  insufficient  to  create  a  legal 
obligation ;  and  from  which,  therefore, 
it  refuses  to  raise  the  inference  of  a 
promise  against  any  person." 

In  Stebbins  v.  Crawford  County 
(1879)  92  Pa.  289,  37  Am.  Rep.  687, 
the  court  states  the  rule  thus:  "A 
moral  obligation  is  sufficient  to  sup- 
port an  express  promise,  where  there 
has  been  a  pre-existing  obligAion 
which  has  become  inoperative  by  posi- 
tive law.  Express  promises,  founded 
on  pre-existing  equitable  obligations, 
may  be  enforced  as  founded  on  good 
consideration.  They  merely  remove 
an  impediment  erected  by  law  to  the 
recovery  of  debts  honestly  due,  but 
which  the  statute  law  and  public 
policy  protect  the  debtors  from  being 
compelled  to  pay." 

In  Anderson  v.  Best  (1896)  176  Pa. 
498,  35»Atl.  194,  the  court,  in  holding 
that  promises  not  enforceable,  because 
not  in  writing,  constitute  a  sufficient 


consideration  for  a  new  promise, 
stated  that  it  is  definitely  settled  in 
Pennsylvania  that  a  moral  obligation 
is  a  sufficient  consideration  to  support 
an  express  promise,  and  remarked  that 
the  distinction  sought  to  be  made  be* 
tween  considerations  formerly  good, 
but  now  barred  by  statute,  and  those 
barred  by  statute  in  the  first  instance, 
is  not  substantial,  and  is  not  sustained 
by  the  cases.  The  court,  however, 
somewhat  unnecessarily,  it  would 
seem,  called  attention  to  the  fact  that 
the  statute  does  not  declare  the  con- 
tracts upon  which  the  promises  were 
made  either  illegal  or  void,  but  simply 
renders  them  unenforceable  unless 
proved  by  writing. 

In  Willoughby  v.  Willoughby  (1905) 
70  S.  C.  516,  50  S.  E.  208,  holding  that 
the  mutual  promises  of  two  brothers, 
followed  by  performance  of  one  of 
them,  to  pay  their  sisters  the  proceeds 
of  a  certain  insurance  policy,  consti- 
tuted a  sufficient  consideration,  the 
court  said  that  it  was  not  to  be  re- 
garded as  indorsing  unqualifiedly,  in 
its  isolated  form,  the  charge  of  the 
trial  court  that  "the  moral  obligation, 
when  coupled  with  a  promise  to  pay, 
raises  a  sufficient  consideration  upon 
which  to  base  an  action."  The  court 
added  that,  perhaps,  the  preponder- 
ance of  authority  would  sustain  the 
proposition  that  a  moral  obligation  is 
not  a  valuable  consideration,  and  that 
to  be  sufficient  to  support  an  enforce- 
able promise  the  moral  obligation 
should  be  at  least  a  perfect  moral 
obligation — an  obligation  of  justice, 
and  not  of  benevolence  or  piety. 

The  court  in  Bank  of  Spartanburg  v. 
Mahon  (1907)  78  S.  C.  408,  59  S.  E. 
31,  declares  that  a  perfect  moral 
obligation  in  that  state  is  a  sufficient 
consideration  to  support  a  contract. 
But  it  was  held  that  debtors  were 
under  no  moral  obligation  to  apply 
their  assets  to  the  payment  of  a  par- 
ticular claim. 

The  impression  that,  to  render  a 
moral  obligation  a  sufficient  consider- 
ation for  an  express  promise,  there 
must  have  been  at  one  time  a  legal 
liability,  seems  to  have  arisen  from,  or 
at  least  to  have  been  fostered  by,  the 
statement  in  the  note  to  Wennall  v. 
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Adney   (referred  to  supra,  II.  a)   to 
the    effect    that    Lord    Mansfield    in 
Hawkes  v.  Saunders  (1782)  Cowp.  pt. 
1,  p.  290,  98  Eng.  Reprint,  1091,  men- 
tioned as  instances  of  express  prom- 
ises supported  by  a  moral  obligation, 
a  promise  to  pay  a  debt  barred  by  the 
Statute  of  Limitations,  a  promise  by  a 
bankrupt,  after  his  certificate,  to  pay 
an  antecedent  debt,  and  a  promise  by 
a  person  of  full  age  to  pay  a  debt  con- 
tracted  during    his    infancy — all   in- 
stances in  which  there  was  at  one  time 
a  legal  liability,  perfect  or  imperfect, 
though  it  was  not  enforceable  at  the 
time  of  the  subsequent  express  prom- 
ise.    Undoubtedly,  cases  of  the  kind 
Lord  Mansfield  thus  instanced  furnish 
the  most  numerous  and  familiar  in- 
stances of  moral  obligations  arising 
from  the  receipt  of  actual  material  or 
pecuniary    benefit,    apart    from    any 
legal  liability  existing  at  the  time  of 
the  express  promise;   but  that  Lord 
Mansfield  did  not  mean  to  intimate 
that  they  were  the  only  cases  of  that 
kind,  or  that  it  was  only  where  there 
was  once  a  legal  liability  that  a  moral 
obligation    would    constitute    a    con- 
sideration, seems  to  be  indicated  by 
his  statement  that  ''a  legal  or  equi- 
table duty  is  a  sufficient  consideration 
for  an  actual  promise;  where  a  man 
is  under  a  moral  obligation  which  no 
court  of  law  or  equity  can  enforce, 
and  promises,  the  honesty  and  recti- 
tude of  the  thing  is  a  consideration." 
The  comparative  frequency,  upon  the 
one  side,  of  moral  obligations  of  the 
first  of  the  classes  enumerated  supra, 
I.  (that  is,  moral  obligations  resting 
entirely  on  ethical  considerations,  un- 
connected   with    the    receipt    of    any 
actual  material  or  pecuniary  benefit  by 
the  promisor),   and,   upon  the   other 
side,  of  moral  obligations  of  the  third 
class  (that  is,  moral  obligations  aris- 
ing from  or   connected  with   a   pre- 
existing legal  liability  which  has  been 
discharged  or  become   unenforceable 
by  operation  of  law) ;   and  the  com- 
parative infrequency  of  cases  of  the 
fifth  class,  where  it  was  clear  that  the 
promisor     received    actual     material 
benefit,   as   distinguished  from  what 
m£iy  be  termed  a  mere  moral  benefit, 
under  such  circumstances  as  to  create 


originally  no  legal  liability,  perfect  or 
imperfect, — were  calculated  to  confirm 
the  tendency  to  recognize  only  two 
classes  of  moral  obligations,  the  first 
and  third,  and  to  state  the  general 
rule  in  terms  admitting  the  sufiiciency 
only  of  obligations  of  the  third  class, 
with  the.  result  that,  when  cases 
occasionally  arose  that  belonged  to  the 
fourth  or  fifth  class,  they  had  already 
in  effect  been  excluded  from  the  cate- 
gory of  moral  obligations  that  will 
sustain  a  promise,  by  general  state- 
ments in  previous  cases  that  were 
framed  without  especial  reference  to 
them. 

The  necessity,  if  the  general  doc- 
trine that  a  mere  moral  obligation  will 
not  sustain  an  express  promise  is  to 
be  maintained,  of  admitting  that  the 
moral  obligation,  in  order  to  consti- 
tute a  sufficient  consideration  for  an 
express  promise,  must  once  have  been 
a  legal  liability,  might  be  conceded,  if 
the  question  whether  or  not  there  was 
ever  any  legal  liability  were  the  only 
basis  for  distinguishing  between  a 
moral  obligation  resting  solely  on 
ethical  considerations,  and  a  moral 
obligation  arising  out  of  circumstan- 
ces of  which  the  courts  can  take 
cognizance.  There  is,  however,  an 
essential  and  vital  distinction  between 
a  moral  obligation  of  the  first  class 
and  one  of  the  fifth  class,  arising  from 
the  absence  in  the  former  and  the 
presence  in  the  latter  of  an  actual 
material  and  pecuniary  benefit  to  the 
promisor,  even  though  it  was  con- 
ferred without  previous  request  or 
promise  on  his  part.  The  point  of 
the  distinction  is  that  the  benefit  re- 
cei^f^d  by  the  promisor  in  cases  of  the 
fifth  class  would  in  itself,  and  in- 
dependently of  any  element  of  detri- 
ment to  the  promisee,  sustain  an  ante- 
cedent or  contemporaneous  promise, 
whereas  in  cases  of  the  first  class,  if 
an  antecedent  or  contemporaneous 
promise  would  be  sustained  at  all,  the 
consideration  would  consist  solely  of 
the  detriment  to  the  promisee,  and  not 
at  all  of  benefit  to  the  promisor.  To 
illustrate:  If  the  promise  on  the  part 
of  the  father  in  Mills  v.  Wyman*(1825) 
3  Pick.  (Mass.)  207,  supra,  II.  b,  2 
(which  belongs  to  the  first  class),  had 
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preceded    the    services    rendered    in 
caring   for   the   son,    doubtless   that 
promise  would  have  been  valid  and 
binding;  but  the  consideration  in  that 
case  would  have  consisted  solely  of 
the  detriment  to  the  promisee,  since, 
upon  the  assumption  of  that  case  that 
the  father  owed  no  legal  duty  to  pro- 
vide for  the  son,  there  was  no  benefit 
to  the  promisor  of  which  the  court 
could  take  cognizance.     In  Drake  v. 
Bell   (1899)    26   Misc.  237,   55  N.   Y. 
Supp.  945,  infra.  III.  a;  e,  3   (which 
belongs  to  the  fifth  class),  however, 
the  repair  of  the  defendant's  house 
was  a  material  and  pecuniary  benefit 
to  him,  which  of  itself,  and  independ- 
ently of  any  element  of  detriment  to 
the  promisee,  would  have  sustained  an 
antecedent   promise   to   pay   for  the 
same.     The  moral  obligation  arising 
from  the  receipt  of  actual  and  material 
or  pecuniary  benefit  by  the  promisor 
would  seem  to  be  at  least  as  substan- 
tial a  basis  for  a  new  promise  as  is 
a  moral  obligation  arising  from  a  mere 
technical  legal  right  which  cannot  be 
enforced.    Since,  even  when  there  was 
formerly  a  legal  liability  which  had 
become  barred  or  discharged  by  opera- 
tion of  law,  it  must  be  conceded  that, 
prior  to  the  subsequent  express  prom- 
ise, it  was  as  much  beyond  the  power 
of  the  law  to  enforce  that  liability 
without  the  promisor's  consent  or  ac- 
quiescence as  if  it  had  never  existed, 
it  is  difficult  to  perceive  how  the  fact 
of  its  former  existence  can  have  any 
legitimate  effect  upon  the  question  as 
to  the  sufficiency  of  the  moral  obliga- 
tions remaining  after  the  bar  or  dis- 
charge to  support  a  new  promise,  ex- 
cept as  it  may  enable  the  court  to 
distinguish  that  moral  obligation  from 
those   moral    obligations   which   rest 
solely  on   ethical   considerations,   of 
which  the  court  may  not  take  cogni- 
zance.   But,  as  already  shown,  a  suffi- 
cient basis  for  this  distinction  may  be 
found  in  the  answer  to  the  question. 
whether    the    promisor    actually    re- 
ceived   material,    pecuniary    benefit 
which  would  in  itself,  and  apart  from 
any  element  of  detriment  to  the  prom- 
isee, constitute  a  sufficient  considera- 
tion for  an  antecedent  or  contempo-' 
raneous  promise.    The  application  of 


this  test,  for  example,  to  the  facts  in- 
volved in  Drake  v.  Bell,  at  once  dis- 
closes a  moral  obligation  of  the  kind 
that  will  support  an  express  promise, 
whereas  its  application  to  the  facts 
involved  in  Mills  v.  Wyman  discloses 
at  once  a  moral  obligation  resting 
entirely  on  ethical  considerations,  and 
destitute  of  any  element  of  material 
or  pecuniary  benefit  to  the  promisor,* 
and  so  insufficient  to  support  a  sub- 
sequent express  promise,  though  there 
was  an  actual  pecuniary  detriment  to 
the  promisee  which  would  have  sus- 
tained an  antecedent  express  promise. 
This  doctrine,  therefore,  does  not 
trench  at  all  upon  the  rule  that 
moral  obligations  arising  solely  from 
ethical  considerations,  or  from  the 
detriment  suffered  by  the  promisee, 
and  unconnected  with  the  receipt 
of  actual  material  or  pecuniary  bene- 
fit, will  not  afford  a  consideration 
for  a  subsequent  express  promise. 
Nor,  even  assuming  that  there  was 
material  benefit  to  the  promisor  which 
would  have  sustained  an  antecedent  or 
contemporaneous  express  promise, 
does  it  sustain  a  subsequent  express 
promise,  if  the  benefit  was  conferred 
without  any  expectation  on  the  part 
of  the  promisee  of  remuneration  or 
compensation,  or  was  otherwise  ren-. 
dered  under  such  circumstances  as  to 
create  no  moral  obligation  on  the  part 
of  the  promisor.  Nor,  again,  even 
assuming  the  existence  of  all  the  other 
elements,  does  the  doctrine  apply  so 
as  to  uphold  the  subsequent  promise, 
if  the  benefit  received  has  already 
formed  the  consideration  of  a  legal 
obligation  already  performed  or  still 
enforceable.  To  render  this  doctrine 
applicable  it  must* appear  (1)  that  the 
service  or  other  consideration  moving 
from  the  promisee  conferred  an  actual 
material  or  pecuniary  benefit  on  the 
promisor,  and  not  merely  that  it  re- 
sulted in  detriment  to  the  promisee; 

(2)  that  the  promisee  expected  to  be 
compensated  therefor,  and  did  not  in- 
tend it  as  a  mere  gift  or  gratuity; 

(3)  that  the  circumstances  were  such 
as  to  create  a  moral  obligation  on  the 
part  of  the  promisor;  (4)  that  the 
benefit  received  has  not  constituted 
the  consideration  for  another  promise 
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already  performed  or  still  legally  en- 
forceable. It  is  not  necessary,  how- 
ever, tinder  this  doctrine,  that  there 
shall  ever  have  been  any  legal  lia- 
bility resting  upon  the  promisor,  al- 
though the  fact  that  there  was  at  one 
time  such  a  legal  liability  does  not, 
of  course,  militate  against  the  suffi- 
ciency of  the  moral  obligation  as  a 
consideration  for  the  subsequent 
promise. 

It  is  clear  that  neither  the  fact  of 
detriment  to  the  promisee  nor  of 
benefit  to  the  promisor,  even  though 
both  were  of  a  material  or  pecuniary 
nature, 'SO  that  an  antecedent  or  con- 
temporaneous promise  could  have 
rested  for  its  consideration  on  either, 
will,  in  the  absence  of  a  subsequent 
promise,  create  any  legal  liability  on 
the  part  of  the  beneficiary,  if  rendered 
without  previous  promise  or  request 
by  him,  express  or  implied,  notwith- 
standing that  the  circumstances  were 
such  as  to  create  a  strong  moral 
obligation  on  his  part.  It  is  also 
clear  that,  if  the  benefit  received  by 
the  promisor  under  such  circum- 
stances was  not  of  a  material  or  pe- 
cuniary nature  which  would  of  itself 
have  sustained  an  antecedent  or  con- 
temporaneous promise,  the  detriment 
Buffered  by  the  promisee,  even  though 
of  such  a  material  or  pecuniary  na- 
ture, and  accompanied  ,by  a  strong 
moral  obligation  on  the  part  of  the 
promisor,  will  not  sustain  a  subse- 
quent express  promise  to  pay  for  such 
services.  But  there  seems  to  be  no 
substantial  reason  why  the  subse- 
quent promise  should  not  be  sustained 
if  the  services  were  rendered  under 
such  circumstances  as  to  create  a 
moral  obligation  on  the  part  of  the 
promisor,  and  the  benefit  received  by 
the  promisor  was  of  a  material  or 
pecuniary  nature,  sufficient  of  itself, 
and  independently  of  any  element  of 
detriment  to  the  promisee,  to  have 
sustained  an  antecedent  or  contempo- 
raneous promise,  although  there  was 
in  fact  no  such  antecedent  or  contem- 
poraneous promise  or  request,  and  no 
legal  liability  at  any  time  prior  to  the 
subsequent  express  promise. 

This  view,  it  will  be  observed,  does 
not  call  upon  the  courts,  in  the  search 


for  a  consideration,  to  go  outside  the 
domain  of  material  and  substantial 
benefit  and  into  the  realm  of  mere 
moral  duty,  since  the  benefit  contem- 
plated by  this  view  is  of  the  same 
material  and  pecuniary  nature  as  that 
which  the  court  is  accustomed  to 
recognize  as  sufficient  to  constitute  a 
consideration  for  an  antecedent  or 
contemporaneous  promise,  even  apart 
from  any  element  of  detriment  to  the 
promisee.  This  view  also  affords  full 
and  complete  protection  against  one's 
(possibly  passing)  fancy  to  transmute 
his  moral  obligations  c^  a  mere  con- 
scientious or  ethical  nature  into 
legal  liabilities,  and  ample  protection 
against  the  rendition  of  services,  the 
improvement  of  property,  the  payment 
of  debts,  or  the  conferring  of  other 
material  benefits  at  the  expense  of  the 
person  benefited,  but  without  his 
knowledge  or  consent,  so  long  as  the 
latter  refrains  from  promising  to  pay 
the  innocent  or  officious  meddler;  but 
if,  recognizing  his  moral  obligation, 
and  the  pecuniary  and  financial  bene- 
fit that  has  been  conferred  upon  him, 
he  sees  fit  to  bind  himself,  there  seems 
to  be  no  substantial  reason — ^though  it 
is  to  be  conceded  that  there  is  a  techni* 
cal  one — why  he  should  not  be  as 
much  bound  by  his  subsequent  prom^ 
ise  as  is  one  who  subsequently  prom- 
ises to  pay  what  was  once  a  legal 
liability,  but  which  by  operation  of 
law  had,  at  the  time  of  the  subsequent 
promise,  become  unenforceable,  so 
that  just  before  that  promise  it  was  as 
much  within  his  power  to  avoid  any 
liability  on  account  of  that  original 
legal  liability,  or  the  consideration 
which  gave  rise  to  it,  as  if  there  had 
never  been  any  legal  liability  at  all 

The  more  liberal  view  is  opposed 
not  only  by  generalizations  of  the  kind 
already  referred  to,  which  insist  that 
the  moral  obligation  must  once  have 
been  a  legal  duty,  but  also  by  cases-- 
e.  g.,  Sharp  v.  Hoopes  (1906)  74 
N.  J.  L.  191,  64  Atl.  989— which  give 
actual  effect  to  that  condition  by  hold* 
ing  that  there  is  no  consideration  for 
the  subsequent  promise,  notwithstand^ 
ing  the  promisor's  previous  receipt  of 
benefit  of  a  pecuniary  or  material 
character,   without   any   original  re- 
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quest  or  promise  and  the  view  is 
opposed  a  fortiori,  perhaps,  by  casiss 
like  Stout  V.  Humphrey  (1903)  69 
N.  J.  L.  436,  55  Atl.  281,  infra.  III.  d, 
5,  which  hold  that  the  subsequent 
promise  is  without  consideration,  not^ 
withstanding  a  previous  agreement  to 
pay  for  the  same  which  was  void 
under  the  Statute  of  Frauds. 

Upon  first  impression  it  might  also 
be  assumed  that  the  more  liberal  view 
is  also  opposed  by  the  cases  cited 
infra,  III.  d,  3,  in  support  of  the 
majority  rule  that  a  new  promise, 
after  the  removal  of  the  disability  of 
coverture,  cannot  rest  for  its  con- 
sideration upon  the  moral  obligation 
arising  from  a  void  contract  by  a 
married  woman  during  coverture.  It 
is  to  be  observed,  however,  as  pointed 
out  in  the  opinion  of  Emott,  J.,  in 
Goulding  v.  Davidson  (1863)  26  N.  Y. 
604,  quoted  infra,  IIL  d,  3,  that  at 
common  law  goods,  though  purchased 
by  the  wife,  were  in  law  deemed 
supplied  to  the  husband  and  became 
his  property,  and  she  acquired  no 
beneficial  interest  therein.  Upon  that 
assumption  one  of  the  conditions  of 
the  more  liberal  view  is  Jacking, 
namely,  the  previous  receipt  of  a 
material  and  pecuniary  benefit  by  the 
person  who  makes  the  subsequent 
promise.  Again,  if  the  husband  was 
originally  liable,  the  original  benefit 
would  have  been  exhausted  as  a  con- 
sideration (see  supra.  III.  b),  and  the 
case  would  fall  within  the  second  of 
the  classes  enumerated  supra,  L 

In  Vermont  where,  as  subsequently 
shown  (infra.  III.  e,  4),  the  more 
liberal  view  is  recognized  in  case  of 
a  subsequent  promise  by  one  who,  at 
the  time  of  the  receipt  of  the  material 
or  pecuniary  benefit,  was  capable  of 
•contracting,  although  he  originally 
made  no  contract,  a  distinction  is 
drawn  between  such  a  case  and  a  case 
where,  as  in  the  instance  of  a  married 
woman,  the  person  who  received  the 
henefit  was  not,  at  the  time  the  benefit 
was  received,  capable  of  binding  her- 
self by  a  contract.  Whether  or  not 
this  distinction  is  sound,  some  of  the 
strongest  and  most  convincing  argu- 
ments in  support  of  the  more  liberal 
view  are  to  be  found  in  the  cases 


which  dissent  from  the  majority  rule 
as  to  a  new  promise  after  discoverture, 
and  hold  that  the  moral  obligation 
arising  from  the  promisor's  previous 
receipt  of  actual  or  material  bene- 
fit will  support  her  subsequent  prom- 
ise after  discoverture,  assuming  that 
there  was  no  original  legal  or  equi- 
table liability,  either  on  her  own  part 
or  on  the  part  of  her  husband,  or  any 
other  person.  See,  for  example,  Gould- 
ing V.  Davidson  (N.  Y.)  supra,  and 
various  Pennsylvania  cases  cited  in- 
fra, III.  d,  3. 

The  tendency  of  the  later  cases 
toward  the  adoption  of  the  more 
liberal  view  is  reflected  by  cases  like 
Edson  V.  Poppe  (1909)  24  S.  D.  466, 
26  L.R.A.(N.S.)  534,  124  N.  W.  441 
(infra.  III.  e,  3),  where  there  was  no 
original  agreement,  perfect  or  imper- 
fect, and  by  cases  like  Bagaeff  v. 
Propopik  (reported  herewith)  ante, 
1292;  Mohr  v.  Rickgauer  (1908)  82 
Neb.  398,  26  L.R.A.(N.S.)  533,  117 
N.  W.  950,  and  Muir  v.  Kane  (1909) 
55  Wash.  131,  26  L.R.A.(N.S.)  519, 
104  Pac.  153,  19  Ann,  Gas.  1180,  (in- 
fra, III.  d,  5),  which,  without  regard 
to  whether  the  original  contract  was 
void  ab  initio,  or  merely  unenforceable 
under  the  Statute  of  Frauds,  recog- 
nize that  the  moral  obligation  arising 
from  the  promisor's  receipt  of  the 
material  or  pecuniary  benefit,  on 
account  of  which  the  original  void  or 
unenforceable  agreement  was  made,  is 
a  sufiicient  consideration  to  support  a 
new  agreement.  There  may,  however, 
be  some  ground  for  a  distinction  be- 
tween a  case  where  there  was  an  ante- 
cedent or  contemporaneous  agreement, 
even  though  the  same  was  void  Under 
the  Statute  of  Frauds,  since  the  bene* 
fit  from  which  the  moral  obligation 
arises  has  been  conferred  at  the  pre- 
vious request  of  the  promisor.  It  will 
be  observed,  however,  that  the  court  in 
Bagaeff  v.  Propopik  expressly  repudi- 
ates the  idea  that,  to  constitute  a  con- 
sideration for  a  subsequent  executory 
promise,  the  moral  obligation  must  at 
some  time  have  been  a  legal  duty,  and 
to  that  extent,  at  least,  removes  an 
obstacle  to  the  extension  of  the  more 
liberal  view  to  cases  where  the  ma- 
terial  or  pecuniary  benefit  was  re- 
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ceived  by  the  promisor  without  pre- 
vious request  or  agreement,  perfect  or 
imperfect. 

The  extent  to  which  the  more  lib- 
eral view  is  supported  or  opposed  by 
the  cases  is  further  shown  in  the 
various  subdivisions  of  the  present 
division  of  the  note.  In  considering 
the  effect  of  this  view  tp  extend  the 
class  of  moral  obligations  which  will 
sustain  an  executory  promise  beyond 
those  arising  from  or  connected  with 
what  was  once  a  legal  liability,  it  is 
important  to  observe  the  various  con- 
ditions above  enumerated,  which 
serve  to  restrict  the  field  of  its  opera- 
tion; especially  the  condition  that  the 
material  or  pecuniary  benefit  must 
have  been  received  and  enjoyed  by 
the  promisor.  The  receipt  of  such  a 
benefit  by  a  third  person,  assuming 
that  there  was  never  any  antecedent 
legal  liability  on  the  part  of  the  prom- 
isor, is  not  sufficient.  For  example,  in 
Mills  V.  Wyman  (Mass.)  supra,  II.  b, 
2,  there  was  a  benefit  of  a  pecuniary 
or  material  character  to  the  promis* 
or's  father,  but  there  was  none  to  the 
promisor  himself,  and  so,  even  ac- 
cording to  the  liberal  view,  the  sub- 
sequent promise  would  have  been 
without  consideration.  Nor  is  the 
fact  that  the  material  benefit  was  re- 
ceived and  enjoyed  by  the  person  who 
subsequently  made  the  promise  suf- 
ficient, if  the  credit  was  originally  ex* 
tended  to  a  third  person.  See  Stevens 
V.  Mayberry  (1889)  82  Me.  65,  19  AtL 
92,  and  Hendricks  v.  Robinson  (1879) 
56  Miss.  694,  31  Am.  Rep.  382.  The 
point  is  also  illustrated  by  cases  cited 
infra,  III.  d,  3,  which  draw  a  distinct 
tion  between  a  debt  which  was  origi- 
nally the  obligation  of  the  husband, 
although  the  material  benefit  .  had 
been  received  and  enjoyed  by  the 
wife,  and  one  for  which  the  husband 
was  never  liable.  And  see  also,  in 
this  connection,  supra,  III.  b.  A  vari- 
ation of  this  condition  may  account 
for  the  decision  in  McCord  v.  Dodson 
(1873)  10  Heisk.  (Tenn.)  440,  to  the 
effect  that  where  a  soldier,  while  act- 
ing under  orders  of  his  superior  of- 
ficer, took  a  horse  for  the  use  of  the 
Confederate  Army,  and  afterward 
verbally  promised  the  owner  to  pay 
for  it,  there  was  no  consideration. 


b.  Where  there  vfos  an  antecedent  legal 
liability  already  performed  or  atUl  en* 
forceahle. 

As  elsewhere  shown  there  is  con- 
siderable conflict  of  authority  upon 
the  question  whether  the  moral  obli- 
gation arising  from  the  receipt  by 
the  promisor  of  benefit  of  a  pecuni- 
ary, material  kind,  but  in  such  cir- 
cumstances as  to  create  no  original 
legal  liability,  will  support  a  subse- 
quent promise.  <^  It  is  well  settled, 
however,  that  the  moral  obligation 
arising  from  the  receipt  of  such  ma- 
terial or  pecuniary  benefit  will  not 
support  a  new  promise  to  supplement, 
or  remedy  a  hardship  involved  in,  a 
contract  already  performed  or  still 
enforceable.  In  other  words,  the  re^ 
ceipt  of  benefit'  of  a  material  or 
pecuniary  kind  will  not  furnish  a 
moral  obligation  of  a  kind  that  will 
support  a  new  promise,  where  it  has 
already  been  exhausted  by  furnishing 
the  consideration  for  a  legal  duty  al- 
ready performed  or  still  enforceable. 
(In  many  of  the  cases  there  is  no  ex- 
press reference  to  a  moral  obligation; 
but  in  most  of  the  cases  the  circum- 
stances .were  such  as  to  suggest  the 
existence  of  a  moral  obligation,  in 
the  sense,  at  least,  of  a  conscientious 
duty.) 

Alabama.    —    Holland    v.    Barnes 

(1875)  53  Ala.  83,  25  Am.  Rep.  695. 
Georgia. — Davis  v.  Morgan   (1903) 

117  Ga.  505,  61  L.R.A.  148,  97  Am.  St. 
Rep.   171,  43  S.  £.  732;   Willingham 
Sash  &  Door  Co.  v.  Drew  (1903)  117 
Ga.  850,  45  S.  E.  237. 
Illinois.  —  Hobbs  v.  Greifenhagen 

(1900)  91  111.   App.  400,  afiirmed   in 

(1901)  194  111.  73,  62  N.  E.  308,  upon 
a  point  of  practice. 

Indiana. — Eakin  v.  Fenton  (1860) 
15  Ind.  59;  Turner  v.  Young  (1866) 
27  Ind.  373,  89  Am.  Dec.  508;  Sum- 
mers V.  Vaughan  (1871)  35  Ind.  323, 
9  Am.  Rep.  741. 

Iowa.    —    Handrahan    v.    O'Regan 

(1876)  45  Iowa,  298;  Carruthers  v. 
McMurra  (1888)  75  Iowa,  173,  39  N. 
W.  255;  Meginnes  v.  McChesney  (Me- 
ginnis  v.  Copeland)  (1917)  179  Iowa, 
563,  L.R.A.1917E,  1060,  160  N.  W.  50. 

Kentucky.— Phillips  v.  Rudy  (1912) 
146  Ky.  780,  143  S.  W.  397;  Roberts  v. 
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Million  (1895)  17  Ky.  L.  Rep.  599,  82 
S.  W.  220. 

Maine.— Brawn  v.  Lyford  (1907) 
103  Me.  862,  69  Atl.  544. 

Ma8sachusetts.--rWilliams  v.  Hath- 
away (1837)  19  Pick.  387. 

Minnesota.  —  Colter  v.  Green-^ 
hagen  (1859)  8  Minn.  126,  Gil.  74; 
Aultman  v.  Kennedy  (1885)  38  Minn. 
339,  28  N.  W.  528. 

MississippL  —  Wright  v.  Clark 
(1857)  84  Miss.  116. 

Missouri.  —  Woodburn  v.  Renshaw 
(1862)  82  Mo.  197. 

New  York.— Geer  v.  Archer  (1848) 
2  Barb.  424;  Smith  v.  Ware  (1816)  18 
Johns.  257;  Leeming  v.  Duryea 
(1906)  49  Misc.  240,  97  N.  Y.  Supp. 
855. 

North  Carolina. — Hatchell  v.  Odom 
(1836)  19  N.  C.  (2  Dev.  &  B.  L.)  302; 
Fulke  V.  Fulke  (1860)  52  N.  C.  (7 
Jones,  L.)  497;  Patten  v.  Garrett 
(1895)  116  N.  C.  847,  21  S.  E.  679. 

Pennsylvania. — Fisher  v.  Harris- 
burg  Gas  Co.  (1857)  1  Pearson,  118; 
Cleaver  v.  Lenhart  (1897)  182  Pa. 
285,  87  Atl.  811. 

Rhode  Island. — ^Zanturjian  v.  Boor- 
nazian  (1903)  25  R.  L  151,  55  Atl. 
199. 

South  Carolina.  —  Swearingen  v. 
Hartford  Ins.  Co.  (1898)  52  S.  C.  809, 
29  S.  E.  722. 

Utah.— Smith  v.  Brown  (1917)  50 
Utah,  27,  165  Pac.  468. 

Vermont.  —  BIoss  v.  Kittridge 
(1S38)  5  Vt.  28;  Jackson  v.  Bissonette 
(1851)  24  Vt.  611. 

England.  —  Roscorla  v.  Thomas 
(1842)  3  Q.  B.  234,  114  Eng.  Reprint, 
496,  2  Gale  &  D.  508,  6  Jur.  929,  11  L. 
J.  Q.  B.  N.  S.  214. 

But  see  Spear  v.  Griffith  (1877)  86 
IlL  552;  Cardwell  v.  Strother  (1821) 
Litt.  Sel.  Cas.  429,  12  Am.  Dec.  826; 
Barthe  v.  Lacroix  (1877)  29  La.  Ann. 
326,  29  Am.  Rep.  330;  Galveston  v. 
Galveston  City  R.  Co.  (1877)  46  Tex. 
485,  infra. 

Thus,  a  promissory  note  given  in 
consideration  of  services  already  ren- 
dered, and  for  which  the  payee  had 
already  received  the  amount  original- 
ly agreed  upon,  is  a  mere  gratuity  and 
without  consideration.  Holland  v. 
Barnes    (1875)    53   Ala.   83,  25   Am. 

Rep.  595. 

17  A.L.R.— 84. 


So  a  moral  obligation  to  pay  a 
nurse  more  than  her  contract  wages, 
because  of  the  quality  of  the  service 
rendered,  will  support  a  note.  Megin- 
nes  V.  McChesney  (Meginnes  v.  Cope- 
land)  (1917)  179  Iowa,  568,  L.R.A. 
1917E,  1060,  160  N.  W.  50. 

Where  a  contract  of  employment  is 
made  for  one  year  at  a  stipulated 
salary  per  month,  an  agreement  dur- 
ing the  term  to  receive  less,  or  to  pay 
more,  than  the  contract  price,  is  void 
unless  supported  by  some  change  in 
place,  hours,  or  character  of  employ- 
ment, or  other  consideration.  Davis 
V.  Morgan  (1903)  117  Ga.  504,  61 
L.R.A.  848,  97  Am.  St.  Rep.  171,  43  S. 
E.  732.  The  court  discussed  the 
question  from  the  point  of  view  of  the 
moral  obligation,  and  reached  the 
above  conclusion,  notwithstanding 
that  the  Code  expressly  recognizes  a 
''strong  moral  obligation^'  as  a  con- 
sideration. 

However  the  principal  may  be 
bound  in  honor,  he  is  not  bound  in 
law,  to  pay  his  agent  anjrthing  more 
than  the  amount  agreed  upon  for  his 
services,  and  a  promise  after  per- 
formance to  pay  him  more  is  void  for 
want  of  consideration.  Fisher  v. 
Harrisburg  Gas  Co.  (1857)  1  Pearson 
(Pa.)  118. 

A  subsequent  agreement  to  pay  a 
broker  a  compensation  in  addition  to 
that  agreed  upon,  the  property  hav- 
ing been  sold  for  more  than  was  con^ 
templated,  is  without  consideration. 
Phillips  V.  Rudy  (1912)  146  Ky.  780, 
148  S.  W.  397. 

A  transaction  by  which  one  raises 
money  with  notes  belonging  to  an- 
other, with  an  understanding  that  one 
of  the  latter's  creditors  was  to  be  paid 
out  of  the  proceeds,  will  not  support 
a  subsequent  promise  by  the  former 
to  pay  the  debt,  there  being  no  liabil- 
ity on  his  part,  prior  to  that  promise, 
which  could  have  been  enforced. 
Austell  V.  Humphries  (1896)  99  Ga. 
408,  27  S.  E.  786. 

In  Monroe  v.  Martin  (1911)  137  Ga. 
262,  73  S.  E.  841,  where  a  written 
agreement  made  by  the  payee  of  a 
promissory  note  stipulated  that  the 
maker  was  never  to  be  sued,  it  was 
held  that  a  subsequent  voluntary 
promise  by  the  maker  to  pay  the  note 
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was  not  supported  by  a  consideration 
within  the  Code  provision  that  a  good 
consideration  is  such  as  is  founded  on 
natural  duty  and  affection,  or  a 
strong  moral  obligation.  The  court 
said  that  there  was  never  any  obliga- 
tion on  the  part  of  the  maker  to  pay 
the  note. 

A  subsequent  promise  by  the  seller 
of  an  interest  in  a  firm,  to  allow  the 
buyer  a  certain  sum  because  of  a  mis- 
take in  the  partnership  accounts,  is 
without  consideration,  in  the  absence 
of  fraud,  since  a  mere  moral  obliga- 
tion is  insufficient  to  support  a  prom- 
ise. Eakin  v.  Fenton  (1860)  15  Ind. 
69. 

A  new  note  for  one  half  the  differ- 
ence between  gold  and  legal  tender 
with  which  a  previous  note  wa$  paid 
is  without  consideration.  Turner 
v.  Young  (1886)  27  Ind.  373,  89  Am. 
Dec.  508.  And  so  as  to  a  note  given 
because  a  former  note  had  been  paid 
in  Confederate  money,  which  after- 
wards proved  worthless.  Beazley  v. 
Gignilliat  (1878)  61  Ga.  187. 

A  subsequent  promise  by  the  lessor 
to  procure  a  road  for  the  lessee  is 
without  consideration.  Handrahan  v. 
O'Regan  (1876)  45  Iowa,  298.  So,  a 
subsequent  promise  by  the  vendor  to 
allow  the  purchaser  a  right  of  way 
over  remaining  land  of  the  former  is 
bad,  as  the  consideration  is  past  and 
executed.  Rees  v.  Howcutt  (1854)  4 
U.  C.  C.  P.  284. 

An  agreement  alleged  by  a  declara- 
tion averring  that,  in  consideration 
that  the  plaintiff  had  leased  (italics 
are  the  court's)  certain  property  from 
defendant,  the  defendant  undertook 
to  build  a  house  and  barn  on  the 
premises,  and  to  pay  plaintiff  for 
clearing  the  land,  was  bad  for  want 
of  a  consideration  to  support  it,  the 
alleged  consideration  being  wholly 
past  and  executed.  Cunningham  v. 
Richardson  (1849)  7  U.  C.  Q.  B.  163. 

A  subsequent  warranty  after  a 
completed  sale  is  void  unless  some 
new  consideration  be  given  to  support 
it.  Summers  v.  Vaughan  (1871)  35 
Ind.  323,  9  Am.  Rep.  741 ;  Aultman  v. 
Kennedy  (1885)  33  Minn.  339,  23  N. 
W.  528;  Bloss  v.  Kittridge  (1833)  5 
Vt.  28 ;  Morehouse  v.  Comstock  (1877) 


42  Wia  626;  Roscorla  v.  Thomas 
(1842)  8  Q.  B.  234,  114  Eng.  Reprint, 
496. 

Lord  Denman,  Ch.  .J.,  in  the  case 
last  cited,  said :  ''It  may  be  taken  as 
a  general  rule,  subject  to  exceptions 
not  applicable  to  this  case,  that  the 
promise  must*  be  coextensive  with  the 
consideration;"  and  he  then  pointed 
out  that  in  the  present  case  the  only 
promise  that  would  result  from  the 
consideration  as  stated,  and  be  coex- 
tensive with  it,  would  be  to  deliver  the 
horse  on  request. 

A  promise  by  a  vendor  of  a  slave 
after  the  latter  had  been  discovered 
to  be  unsound,  either  to  cure  him  or 
refund  the  price,  is  void  for  want  of  a 
consideration,  where  there  was  nei- 
ther a  warranty  of  soundness  nor 
fraud  in  the  sale.  Hatchell  v.  Odom 
(1836)  19  N.  C.  (2  Dev.  &  B.  L.)  302. 

In  Roberts  v.  Million  (1895)  17  Ky. 
L.  Rep.  599,  32  S.  W.  220,  where  de- 
fendant, who  had  been  paid  the  serv- 
ice fee  for  his  stallion,  gave  his  note 
for  a  sum  proportionate  to  the  num- 
ber of  mares  that  proved  to  be  with- 
out foal  after  they  had  been  returned 
the  next  year  pursuant  to  the  con- 
tract, the  court  said  that  there  was 
neither  a  legal  nor  a  moral  obligation 
resting  upon  defendant  to  do  more 
than  he  had  agreed  to  do  under  the 
contract. 

So,  a  subsequent  promise  by  a 
grantor  to  obtain  the  insurer's  con- 
sent to  the  assignment  of  a  policy  of 
insurance  on  the  property  is  with- 
out consideration,  and  will  not  sup- 
port an  action  for  damages  for  its 
nonperformance.  Brawn  v.  Lyford 
(1907)   103  Me.  362,  69  Atl.  544. 

An  agreement  to  pay  a  note  at  a 
particular  place,  made  after  maturity, 
without  any  new  consideration,  is 
void.  Colter  v.  Greenhagen  (1859) 
3  Minn.  126,  Gil.  74. 

Where  the  purchaser  of  property 
indorsed  the  note  of  a  third  person, 
and  the  same  was  accepted  as  abso- 
lute payment  for  the  goods,  the  sub- 
sequent promise  of  the  purchaser  to 
pay  the  price  of  the  property  is  with- 
out consideration.  Wright  v.  Clark 
(1857)  34  Miss.  116. 

In  Brickell  v.  Hendricks  (1920)  121 
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Mifls.  356,  83  So.  609.  upholdingr  a 
-claim  against  an  estate  based  upon 
the  written  assumption  of  a  debt  of 
a  servant  in  consideration  of  faithful 
service  rendered  and  ''other  consider- 
ation/' the  court  refers  to  the  fact  that 
the  writing  not  only  expressed  appro* 
ciation  of  the  services  but  also  ac- 
knowledged the  receipt  of  other  valu- 
able consideration. 

A  verbal  agreement  by  the  assign- 
or of  a  lease,  after  the  assignment,  to 
pay  taxes  which  are  in  arrears,  how- 
•ever  binding  in  morals,  is  of  no  legal 
validity  for  want  of  a  consideration. 
Woodburn  v.  Renshaw  (1862)  32  Mo. 
197. 

A  subsequent  promise  by  the 
grantee  of  land  to  pay  the  grantor 
the  difference  between  the  price 
agreed  upon  and  the  amount  the 
former  supposed  the  property  was 
worth  is  invalid  and  without  consid- 
eration in  the  absence  of  any  fraud  or 
concealment.  Geer  v.  Archer  (1848) 
2  Barb.  (N.  Y.)  424. 

A  subsequent  promise  by  a  grantor, 
if  there  should  be  any  deficiency  in 
the  quantity  of  the  land,  to  make  it 
right,  is  void  as  not  being  founded  on 
B  sufficient  consideration,  where  the 
deed  conveyed  a  parcel  in  gross  for  a 
specified  sum,  although  the  price  had 
been  fixed  upon  the  representation 
and  hypothesis  that  the  parcel  con- 
tained a  specified  number  of  acres. 
Williams  v.  Hathaway  (1837)  19 
Pick.  (Mass.)  387. 

Where  land  is  sold  and  described 
in  a  deed  as  "supposed  to  contain"  a 
<;ertain  quantity,  and  a  deficiency  is 
afterwards  discovered,  there  is  no 
obligation  on  the  grantor  to  compen- 
sate the  grantee  for  such  deficiency; 
and  a  promise  to  pay  for  the  same  is 
without  consideration,  and  will  not 
support  an  action  of  assumpsit. 
Smith  V.  Ware  (1816)  13  Johns.  (N. 
Y.)  257. 

In  Spear  v.  Griffith  (1877)  86  111.  552, 
however,  where  the  price  of  a  tract  of 
land  had  been  fixed  upon  the  assump- 
tion that  it  contained  a  certain  num- 
ber of  acres,  and  after  the  discovery 
of  a  deficiency  in  the  amount  the 
grantor  promised  to  pay  for  the  same, 
the  court  said  that  it  was  not  neces- 


sary to  inquire  whether  there  was  a 
legal  obligation  to  pay  for  the  deficit, 
as  at  all  events  there  was  a  moral 
obligation,  and  that  the  promise 
based  on  it  created  a  legal  obligation. 

Promises  made  by  a  landlord,  after 
the  execution  of  the  lease,  to  do  cer- 
tain things  that  the  tenant,  by  the 
lease,  had  agreed  to  do,  are  without 
consideration.  Leeming  v.  Duryea 
(1906)  49  Misc.  240,  97  N.  Y.  Supp. 
355. 

A  promise  by  the  vendor,  after  a 
complete  rescission  of  the  contract, 
to  repay  a  sum  of  money  which  had 
been  paid  towards  the  land,  is  a  nu- 
dum pactum.  Fulke  v.  Fulke  (1860) 
62  N.  C.  (7  Jones,  L.)  497.  The  court 
in  this  case  did  not  allude  to  the 
question  of  moral  consideration,  but 
said  that  the  test  was  in  the  inquiry 
whether  there  was  any  benefit  to  the 
party  promising,  or  inconvenience  to 
the  other  party,  when  the  promise  was 
made. 

A  promise  by  a  party  to  an  arbitra- 
tion to  allow  the  other  party  an  addi- 
tional credit  above  that  allowed  by 
the  arbitrators  is  without  considera- 
tion. Patton  V.  Garrett  (1895)  116 
N.  C.  847,  21  S.  E.  679. 

A  subsequent  agreement  by  the 
vendor  of  a  business  not  to  engage  in 
a  competing  business  is  without  con- 
sideration. Carruthers  v.  McMurray 
(1888)  75  Iowa,  173,  39  N.  W.  255; 
Cleaver  v.  Lenhart  (1897)  182  Pa. 
285,  37  Atl.  811;  Zanturjian  v.  Boor* 
nazian  (1903)  25  R.  L  151,  55  Atl.  199. 

An  agreement  by  a  mortgagor, 
made  after  the  execution  of  the  mort- 
gage, to  insure  the  mortgaged  prop- 
erty for  the  benefit  of  the  mortgagee, 
is  without  consideration.  Swearin- 
gen  V.  Hartford  Ins.  Co.  (1898)  52  S. 
C.  309,  29  S.  E.  722. 

Where,  in  consideration  that  de- 
fendant should  personally  manage 
the  corporate  business,  plaintiff 
agreed  to  advance  the  purchase  price 
of  stock  and  look  to  the  profits  of  the 
business  to  compensate  him,  the  de- 
fendant assuming  no  personal  liabil- 
ity, there  was  no  consideration  for  a 
note  given  by  defendant  to  plaintiff 
on    account    of   the    amount   so   ad- 
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vanced.     Smith  v.  Brown    (1917)    50 
Utah,  27,  165  Pac.  468. 

Where  a  broker  has  positively  and 
unqualifiedly,  assumed  a  sale,  made 
on  credit,  as  cash  in  hand,  and  on 
that  basis  has  paid  the  consignor,  an 
express  promise  by  the  latter  to  re- 
fund the  money,  after  the  purchaser 
has  become  insolvent  and  unable  to 
pay  the  purchase  price,  is  a  mere 
nudum  pactum.  Jackson  v.  Bisson- 
ette  (1851)  24  Vt  611. 

So,  in  Marlatt  v.  Gooderham  (1856) 
14  U.  C.  Q.  B.  221,  although  there  was 
another  ground  for  the  decision,  the 
opinion  is  expressed  that  a  promise 
by  defendants,  in  consideration  that 
the  plaintiff  at  their  request  had 
shipped  certain  wheat  to  a  third  per- 
son, to  make  certain  advances  thiereon 
and  to  sell  the  same  for  him  (plain- 
tiff), was  without  consideration. 

In  Barthe  v.  Lacroix  (1877)  29  La. 
Ann.  326,  29  Am.  Rep.  330,  however, 
a  note  payable  at  the  maker's  death, 
given  by  an  employer  to  an  employee, 
was  upheld,  although  apparently  the 
only  consideration  for  it  wa?  the  nat- 
ural obligation  in  favor  of  the  em- 
ployee, arising  out  of  his  long  serv- 
ices to  the  maker  at  small  wages. 

In  Cardwell  v.  Strother  (1821)  Litt. 
Sel.  Gas.  (Ky.)  429,  12  Am.  Dec.  326, 
it  is  held  that  if  a  warranty  in  a  deed, 
through  mistake,  imposed  less  obliga- 
tion on  the  grantor  than  was  intended 
by  the  parties,  he  was  under  a  moral 
obligation  to  correct  the  mistake;  and 
that  moral  obligation  is,  in  itself,  suf- 
ficient to  support  an  agreement  to  do 
what  the  parties  originally  intended 
should  be  done.  While  the  court 
seems  to  take  the  view  that  the  mere 
moral  obligation  was  suf!icient,  it 
would  seem  that  under  the  circum- 
stances there  may  have  been  a  remedy 
in  equity  to  correct  the  mistake, 
which  would  in  itself,  and  apart  from 
any  moral  obligation,  be  sufficient  to 
support  the  agreement.  The  follow- 
ing  case,  however,  is  hardly  suscepti- 
ble of  such  an  explanation: 

If  a  contract  has  been  obtained  by 
mistake,  or  if,  through  change  of  cir- 
cumstances, it  is  deemed  to  operate 
oppressively,  an  agreement  to  make 
an  additional  compensation,  or  to  an- 
nul or  modify  it,  is  riot  invalid  for 


want  of  consideration.  Galveston  v. 
Galveston  City  R.  Co.  (1877)  46  Tex. 
435. 

.  It  will  be  observed  that,  consistent- 
ly with  the  rule  of  the  present  subdi- 
vision, a  material  benefit  antecedent- 
ly conferred  upon  the  promisor,  or  the 
moral  obligation  supposed  to  arise 
therefrom,  may  be  insufficient  to  fur- 
nish a  consideration,  for  the  reason 
that  it  has  been  exhausted  by  f  orminsr 
the  consideration  for  a  contract  of  a 
third  person  which  has  already  been 
performed,  or  is  still  unenforceable. 
Thus,  the  fact  that  goods  were  bought 
for  and  used  by  a  certain  person  upon 
the  credit  of  another  does  not  afford 
such  a  moral  obligation  as  will  sup- 
port a  subsequent  parol  promise  to 
the  seller  of  the  goods,  to  pay  for 
them.  Hendricks  v.  Robinson  (1879) 
56  Miss.  694,  31  Am.  Rep.  382. 

A  past  sale  of  land  to  one  person 
will  not  support  an  executory  promise 
by  another.  Chaffee  v«  Thomas 
(1827)  7  Cow.  (N.  Y.)  858. 

So,  an  executory  promise  by  officers 
or  stockholders  of  a  corporation  can- 
not rest  upon  a  past  consideration 
moving  to  the  corporation,  and  which 
created  a  liability  on  its  part.  First 
State  Bank  v.  Morton  (1912)  146  Ky. 
287,  142  S.  W.  699 ;  Golden  City  Bkg. 
Co.  V.  Greisel  (1912)  161  Mo.  App. 
477,  144  S.  W.  166;  Witt  v.  Wilson 
(1913)  —  Tex.  Civ.  App.  — ,  160  S. 
W.  309. 

And  see,  in  this  connection,  the  dis- 
tinction alluded  to  infra.  III.  d,  3» 
based  on  the  point  whether  or  not 
the  original  benefit  enjoyed  by 
married  woman  constituted  an  origi- 
nal liability  on  the  part  of  the  hus- 
band. 

In  a  number  of  cases  the  moral  obli- 
gation seems  to  have  been  regarded 
as  a  sufficient  consideration  to  cor- 
rect a  mistake  in  a  judgment. 

Thus,  in  Turlington  v.  Slaughter 
(1875)  54  Ala.  195,  supra,  the  court 
held  that  an  express  promise  by  a 
judgment  creditor  to  repay  to  the 
judgment  debtor  the  excess,  if  it 
should  appear  that  the  judgment  was 
for  too  much,  was  supported  by  a  suf- 
ficient consideration,  upon  the  ground 
that  the  judgment  creditor  was  un- 
der a  moral  obligation,  either  to  abate 
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the  amount  of  the  decree,  or,  if  un- 
der mistake  it  was  paid  to  him,  to  re- 
fund the  excessive  payment;  and  that 
such  moral  obligation  originated  from 
a  positive  legal  duty  which  he  could 
have  enforced  before  the  decree  was 
entered,  and  therefore  the  case  came 
within  the  exception  to  the  general 
doctrine. 

So,  where  plaintiff  in  foreclosure 
has  failed  to  credit  the  defendant 
with  certain  payments,  and  has  taken 
a  decree  for  the  entire  amount,  a  sub- 
sequent promise  by  him  to  refund  the 
excess  is  sufficient  without  any  new 
consideration.  Doyle  v.  Reilly  (1864) 
18  Iowa,  108,  85  Am.  Dec.  582. 

A  promise  by  a  judgment  creditor, 
after  recovery  of  the  judgment,  to  al- 
low the  judgment  debtor  the  amount 
of  certain  payments  which  he  had 
made,  but  which  were  not  allowed  for 
in  taking  the  judgment,  is  supported 
by  a  sufficient  consideration.  Camer* 
on  V.  Fowler  (1843)  5  Hill  (N.  Y.) 
309.  In  this  case,  however,  the  court 
said  that  there  existed  a  clear  legal, 
as  well  as  equitable,  obligation  to 
apply  the  payments  in  extinguish- 
ment of  the  debt  against  the  defend- 
ant before  it  passed  into  judgment; 
and,  though  afterwards  the  obligation 
became  incapable  of  being  enforced, 
still  it  constituted  a  good  considera- 
tion for  the  subsequent  promise. 

Where  one  pays  a  debt  and  takes  a 
receipt  therefor,  but  subsequently, 
through  his  omission  to  produce  the 
receipt  in  his  defense,  a  judgment  is 
taken  against  him  for  the  same  debt, 
which  he  again  pays,  there  is  such  a 
moral  obligation  on  the  part  of  the 
creditor  to  refund  the  money  as  will 
be  a  good  consideration  to  support  an 
assumpsit  or  express  promise  to  pay 
it.  Bentley  v.  Morse  (1817)  14  Johns. 
(N.  Y.)  468.  The  court  said  that  the 
moral  obligation  was  as  strong  as  in 
the  case  of  a  debt  barred  by  statute, 
or  some  positive  rule  of  law. 

The  moral  obligation  of  a  county 
treasurer,  after  his  account  has  been 
settled,  and  after  the  settlement  has 
been  confirmed  by  a  judgment  bind- 
ing on  all  parties,  to  pay  a  specified 
sum  on  account  of  errors  discovered 
in  the  amount,  is  a  sufficient  consid- 
eration to  support  a  promise  to  do  so. 


Stebbins  v.  Crawford  County   (1879) 
92  Pa.  289,  37  Am.  Rep,  687. 

In  Suffield  v.  Bruce  (1817)  2  Starkie 
(Eng.)  175,  19  Revised  Rep.  697,  Lord 
Ellenborough  held  that  the  receipt  of 
an  entire  debt  by  a  party  who  was  en- 
titled to  only  part  of  it  was  a  suf- 
ficient moral  consideration  for  a  sub- 
sequent promise  by  him  to  indemnify 
the  party  against  any  claim  by  the 
person  to  whom  part  of  the  original 
sum  was  due. 

c.  Where  there  was  an  antecedent  con' 
tract  which  originally  created  a  legal 
liability  which  has  been  barred  or  diS' 
charged.  * 

1,  By  operation  of  law. 

As  elsewhere  shown,  some  of  the 
cases  hold  that  it  is  only  where  there 
was  at  one  time  a  legal  liability, 
which,  by  operation  of  law,  has  be- 
come unenforceable,  that  a  moral  obli- 
gation is  sufficient  to  sustain  a  subse- 
quent express  promise.  However  that 
may  be,  it  is  clear  that  the  moral  obli- 
gation in  such  cases  is  sufficient  to 
support  the  express  promise. 

The  moral  obligation  of  a  debtor 
to  pay  a  judgment  which  has  become 
dormant  is  a  sufficient  consideration 
to  support  a  new  promise,  it  being  a 
moral  duty  based  upon  an  antecedent 
legal  obligation  which  has  been  ex- 
tinguished, but  never  performed. 
Brown  v.  Akeson  (1906)  74  Kan.  301, 
86  Pac.  299. 

The  moral  obligation  to  pay  a  pre- 
existing legal  debt  is  a  good  con- 
sideration for  the  execution  of  a  note 
and  mortgage  in  its  payment.  Fourth 
Nat.  Bank  v.  Craig  (1901)  1  Neb. 
(Unof.)  849,  96  N.  W.  185.  The  rule 
was  applied  by  upholding  a  note  given 
by  a  principal  to  repay  the  surety  the 
amount  he  had  paid  on  the  principal 
obligation,  even  upon  the  assumption 
that  the  surety  might,  for  some  ul- 
terior reason,  have  lost  his  right  of 
action. 

In  this  connection  it  is  to  be  ob- 
served that  there  may  have  been, 
theoretically  at  least,  a  legal  liability, 
although  it  was  never,  prior  to  the 
subsequent  express  promise,  enforce- 
able. Thus,  notwithstanding  the  fact 
that  the  courts  of  Illinois,  as  shown 
under  the  next  heading,  have  declared 
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in  general  terms  that  a  moral  obliga- 
tion does  not  form  a  valid  considera- 
tion unless  the  moral  duty  was  once 
a  legal  one»  it  was  held  in  Morse  v. 
Crate  (1892)  43  111.  App.  518,  that 
labor  and  material  furnished  to  the 
owner  of  property  are  a  sufficient  con- 
sideration to  support  a  new  promise 
by  him  to  pay  for  the  same,  which 
the  law  will  enforce,  even  though  an 
action  on  the  contract  under  which 
the  work  was  done  and  material  fur- 
nished could  not  be  maintained  be- 
cause of  noncompliance  by  the  con- 
tractor with  a  statutory  requirement 
as  to  giving  to  the  owner  a  statement 
of  the  number'  and  names  of  subcon- 
tractors, etc. 

In  the  light  of  the  distinction  just 
adverted  to,  it  may  become  important, 
especially  where  the  original  contract 
was  within  the  Statute  of  Frauds,  to 
determine  whether  the  particular  pro- 
vision of  the  statute  rendered  that 
contract  void  or  merely  unenforceable. 
Further  allusion  will  be  made  to  this 
point  in  connection  with  the  Statute 
of  Frauds,  infra,  III.  d,  5. 

The  familiar  and  uncontradicted 
rule  that  upholds  a  new  promise  after 
the  bar  of  the  Statute  of  Limitations 
has  often  been  expressly  put  upon 
the  ground  that,  though  the  debt  is 
not  legally  enforceable,  there  is  still 
a  moral  obligation  which  comes  with- 
in the  exception  to  the  general  rule, 
and  is  sufficient  to  sustain  the  new 
promise.  It  would  be  a  work  of  su- 
pererogation to  cite  all  the  cases  of 
this  kind,  as  it  seems  never  to  have 
been  denied  that  they  come  within  the 
exception.  Among  others  that  might 
be  mentioned,  which  bring  out  clearly 
the  moral  obligation  as  the  basis  of 
the  new  promise,  are:  McCormick  v. 
Brown  (1868)  36  Cal.  180,  95  Am.  Dec. 
170;  Chabot  v.  Tucker  (1870)  39  Cal. 
434;  Hoover  v.  Wasson  (1909)  11  Cal. 
App.  589,  105  Pac.  945;  Hulse  v.  Hulse 
(1910)  155  111.  App.  343;  Emmons  v. 
Overton  (1858)  18  B.  Mon.  (Ky.)  643; 
Head  v.  Manners  (1830)  5  J.  J.  Marsh. 
(Ky.)  255;  Koons  v.  Vanconsant 
(1902)  129  Mich.  260,  95  Am.  St.  Rep. 
438,  88  N.  W.  630;  Shreiner  v.  Cum- 
mins (1869)  63  Pa.  374;  Marshall  v. 
Holmes  (1887)  68  Wis.  555,  32  N.  W. 
685. 


Pittman  v.  Elder  (1886)  76  Ga.  371, 
takes  the  view  that  the  validity  of 
such  new  promises  is  not  placed  on 
the  consideration  of  a  moral  obliga- 
tion, but  on  the  right  of  a  party  to 
waive  the  protection  of  a  statute  re- 
lieving him  from  indebtedness. 

Smith  V.  Tripp  (1882)  14  R.  1. 112, 
held  that  a  promise  by  a  city  to  pay 
for  land  taken  for  a  public  use,  after 
the  expiration  of  the  period  allowed  by 
statute  for  the  commencement  of  pro- 
ceedings by  the  owner  to  recover  com- 
pensation, was  without  consideration. 
The  court  distinguished  the  case  from 
cases  of  new  promise  after  a  debt  has 
been  barred  by  the  Statute  of  Limita- 
tions, or  discharged  in  bankruptcy, 
upon  the  ground  that  there  the  old 
debt  or  obligation  does  not  come  to 
an  end  of  itself,  but  is  only  barred 
or  discharged  by  a  statute  operating 
on  it  from  without;  but  that  in  the 
case  at  bar  the  liability  comes  to  an 
end  of  itself — expires  by  its  own  limi- 
tation so  that  it  no  longer  exists. 
The  court  had  already  held  in  thia 
case  that  the  remedy  given  by  the 
statute  was  exclusive. 

So,  the  rule  that  is  established  by 
a  great  number  of  cases,  and  is  prac- 
tically undisputed  in  the  absence  of 
a  statute  abrogating  it,  that  a  new 
promise  to  pay  a  debt  discharged  in 
bankruptcy  or  insolvency  proceedings 
is  valid  without  a  new  consideration, 
is  sometimes  put  upon  the  ground  that 
after  the  discharge  there  still  remains 
a  moral  obligation  that  is  sufficient  to 
support  the  promise.  Among  the 
many  cases  that  expressly  put  the  rule 
upon  that  ground,  the  following  may 
be  mentioned: 

United  States. — Mutual  Reserve 
Fund  Life  Asso.  v.  Beatty  (1899)  35 
C.  C.  A.  573,  93  Fed.  747. 

California.— Feeny  v.  Daly  (1857) 
8  Cal.  84:  Lambert  v.  Schmalz  (1897) 
118  Cal.  33,  50  Pac.  13. 

Georgia.— Ross  v.  Jordan  (1879)  62 
Ga.  298. 

Indiana.— Post  v.  Losey  (1887)  111 
Ind.  75,  88,  60  Am.  Rep.  677,  12  N.  E. 
121;  Willis  v.  Cushman  (1888)  115 
Ind.  100,  17  N.  E.  168. 

Louisiana.  —  Andrieu's  Succession 
(1892)  44  La.  Ann.  108,  10  So.  888. 
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Maryland.  —  Wilson  v.  Russell 
(1859)  13  Md.  494,  71  Am.  Dec.  645; 
Eatz  V.  Moore  (1859)  13  Md.  566. 

Michigan.— Craig  v.  Seitz  (1886)  68 
Mich.  727,  30  N.  W.  347;  Edwards  v. 
Nelson  (1883)  51  Mich.  121,  16  N.  W. 
261. 

Mississippi. — McWillie  v.  Kirkpat- 
rick  (1855)  28  Miss.  802,  64  Am.  Dec. 
125. 

Missouri. — Wislizenus  v.  OTallon 
(1886)  91  Mo.  184,  3  S.  W.  837. 

New  Hampshire. — Badger  y.  Gil- 
more  (1856)  33  N.  H.  361,  66  Am.  Dec. 
729. 

New  York. — Scouton  v.  Eislord 
(1810)  7  Johns.  36;  Ingersoll  v. 
Rhoades  (1844)  Hill  &  D.  Supp.  371. 

Vermont. — Farmers  &  Mechanics 
Bank  v.  Flint  (1845)  17  Vt  508,  44 
Am.  Dec.  351. 

In  the  following  cases  it  will  be 
observed,  that  rule  is  applied  although 
it  was  expressly  held  or  assumed  that 
the  discharge  extinguished  the  debt, 
and  did  not  merely  bar  the  remedy. 
(The  correctness  or  incorrectness  of 
that  assumption  is,  of  course,  beyond 
the  present  inquiry.) 

Thus,  a  discharge  in  bankruptcy  ex* 
tinguishes  a  debt,  and  nothing  re* 
mains  of  the  legal  liability;  but  as 
the  debt  has  been  discharged  not  by 
payment  or  act  of  the  creditor,  but 
by  the  operation  of  law,  there  remains 
a  moral  obligation  sufficient  to  sup- 
port a  new  promise  to  pay;  but  the 
new  contract  is  the  foundation  of  the 
act,  and  not  the  former  indebtedness. 
Stewart  v.  Reckless  (1854)  24  N.  J. 
L.  427. 

Moral  obligation  is  sufficient  to  sup- 
port a  new  promise  after  a  discharge 
in  bankruptcy,  although  the  effect  of 
the  discharge  is  to  extinguish  the 
existing  debt.  Bolton  v.  King  (1884) 
105  Pa.  78;  Hobough  v.  Murphy  (1886) 
114  Pa.  358,  7  Atl.  139;  Murphy  v. 
Crawford  (1886)  114  Pa.  496,  7  Atl. 
142. 

But  in  Jones  v.  Phelps  (1871)  20 
Week.  Rep.  (Eng.)  92,  Bacon,  Ch.  J., 
decided  broadly  that  where  a  debtor 
was  discharged  in  bankruptcy  a  sub- 
sequent promise  by  him  to  pay  the 
debt  "was  a  mere  nudum  pactum,  and 
therefore,  according  to  a  well-known 


principle  of  our  law,  would  not  sus- 
tain an  action."  The  discharge  in  this 
case  was  made  under  the  Act  of  1861, 
which  expressly  made  promises  to  pay 
debts  barred  by  bankruptcy  void.  The 
new  promise  was  made  after  the  pas- 
sage of  .the  Bankruptcy  Act  of  1869. 
Bacon,  Ch.  J.,  was  inclined  to  think, 
if  it  was  necessary  to  decide  the  point, 
that  for  the  purpose  of  the  case  the 
provision  of  the  Act  of  1861  was  not 
repealed,,  but  preferred  to  base  his 
decision  on  broader  grounds.  This 
decision,  so  far  as  it  rests  on  the 
broad  ground,  is  in  conflict  with  the 
almost  unbroken  current  of  authority. 

The  moral  obligation  of  a  husband 
to  pay  a  debt  discharged  in  insolvency 
proceedings  is  not  a  sufficient  con- 
sideration to  support  a  promise  of 
his  wife  to  pay  the  same.  Widger  v. 
Baxter  (1906)  190  Mass.  180,  3  L.R.A. 
(N.S.)  436,  76  N.  E.  509.  The  moral 
obligation,  if  any,  which  rests  upon 
the  wife  in  such  a  case,  belongs  to 
the  first  of  the  classes  enumerated 
supra,  I.,  and  the  case  is,  of  course, 
distinguishable  from  one  where  the 
subsequent  promise  is  by  the  original 
debtor. 

So,  a  new  promise  by  an  assignor 
of  a  note,  who  has  been  discharged 
from  liability  by  failure  to  sue  the 
maker,  to  pay  the  same,  being  founded 
on  a  moral  obligation  arising  from 
his  assignment  of  the  notes  for  a 
valuable  consideration,  is  legally 
obligatory  upon  him.  Mardis  v.  Ty- 
ler (1850)  10  B.  Mon.  (Ky.)  382. 
There  are,  of  course,  numerous  cases 
which  apply  the  rule  without  refer- 
ring to  moral  obligation. 

2.  By  act  of  parties. 

While,  as  has  been  seen,  the  cases 
are  nearly  unanimous  in  upholding 
the  validity  of  a  new  promise  with- 
out a  new  consideration,  after  a  dis- 
charge by  operation  of  law  in  bank-  * 
ruptcy  or  insolvency  proceedings,, 
they,  with  a  few  exceptions  (which 
will  be  subsequently  noted),  unite  in 
holding  that  a  new  promise,  after  a 
voluntary  discharge  by  act  of  the 
parties,  is  invalid  without  a  new  con- 
sideration, even  when  the  debt,  or  a 
portion  of  it,  is  unpaid. 
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Colorado. — ^Rasmussen  v.  State  Nat. 
Bank  (1888)  11  Colo.  301,  18  Pac.  28. 

Kentucky. — Montgomery  v.  Lamp- 
ton   (1861)   3  Met.  519. 

Maine. — Warren  v.  Whitney  (1845) 
24  Me.  561,  41  Am.  Dec.  406;  Phelps 
V.  Dennett  (1870)  57  Me.  491.. 

Maryland.  —  Ingersoll  v.  Martin 
(1882)  58  Md.  67,  42  Am.  Rep.  322. 

Massachusetts. — Valentine  v.  Fos- 
ter (1840)  1  Met.  520,  35  Am.  Dec. 
377;  Hale  v.  Rice  (1873)  124  Mass. 
292. 

Michigan.  —  Campbell  v.  Skinner 
(1874)  30  Mich.  33. 

Minnesota.  —  Mason  v.  Campbell 
(1880)  27  Minn.  54,  6  N.  W.  405. 

New  Hampshire. — Grant  v.  Porter 
(1884)  63  N.  H.  229. 

New  Mexico. — Gross,  K.  &  Co.  v. 
Bibo  (1914)  19  N.  M.  495,  145  Pac. 
480. 

New  York.  —  Stafford  v.  Bacon 
(1841)  1  Hill,  532,  25  Wend.  384,  37 
Am.  Dec.  366;  Taylor  v.  Hotchkiss 
(1903)  81  App.  Div.  470,  80  N.  Y. 
Supp.  1042,  affirmed  in  (1904)  179  N. 
Y.  546,  71  N.  E.  1140 ;  Zoebisch  v.  Von 
Minden  (1888)  47  Hun,  213,  reversed 
on  other  grounds  in  (1890)  120  N.  Y. 
406,  24  N.  E.  795. 

Ohio.  —  Lewis  v.  Simons  (1854)  1 
Handy,  82. 

Rhode  Island. — Shepard  v.  Rhodes 
(18«>3)  7  R.  I.  470,  84  Am.  Dec.  573. 

Tennessee. — Evans  v.  Bell  (1885) 
15  Lea,  569. 

Texas. — Irwin  v.  State  Nat.  Bank 
(1920)  —  Tex.  Civ.  App.  — ,  224  S.  W. 
246. 

England.— Ex  parte  Hall  (1835)  1 
Deacon,  Bankr.  171,  2  Mont.  &  Ayr. 
Bankr.  513,  4  L.  Jr  Bankr.  N.  S.  91. 

Canada.  —  Samuel  v.  Fairgrieve 
(1894)  21  Ont.  App.  Rep.  418. 

In  Rasmussen  v.  State  Nat.  Bank 
(Colo.)  supra,  it  was  held  that  there 
was  no  consideration  for  promissory 
•  notes  given  for  the  balance  remaining 
on  claims  after  the  payment  and  com- 
position with  creditors.  The  court 
says:  ''After  a  claim  has  been  ex- 
tinguished by  an  accord  and  satis- 
faction, there  is  nothing  left  to  form 
a  consideration  for  a  promise  there- 
after made  to  pay  any  portion  of  the 
claim  that  has  been  extinguished.    An 


extinguished  claim  does  not  exist  for 
any  purpose.  It  is  well  settled  that 
a  mere  moral  obligation  does  not  con- 
stitute a  valid  consideration  for  a 
promise,  and  the  cases  which  seem  to 
be  exceptions  to  this  rule  are  cases 
in  which  the  provisions  of  some 
positive  law  had  interposed  to  pre- 
vent the  enforcement  of  the  payment 
of  a  just  and  legal  claim,  and  where 
the  debtor  has  waived  his  right  to  the 
protection  afforded  him  by  the  law, 
by  making  a  contract  for  the  payment 
of  such  legal  claim,  and  which  con- 
tract did  not  come  within  the  pro- 
visions of  the  law  protecting  him 
against  the  enforcement  of  the  orig- 
inal claim.  ...  A  claim  so  promised 
to  be  paid,  having  never  been  satis- 
fied or  extinguished  by  the  voluntary 
act  of  the  creditor  or  otherwise,  may 
well  be  said  to  form  a  sufficient  con- 
sideration for  a  promise  to  pay  it; 
such  promise  being  based  upon  an 
existing  indebtedness.'' 

Where  a  debtor  has  been  discharged 
from  a  debt  by  provisions  of  the 
positive  law,  an  express  promise  after* 
wards  to  pay  the  debt  will  be  en- 
forced; but  where  the  discharge  is 
the  fair,  voluntary  act  of  the  creditor, 
a  subsequent  promise  to  pay  the  debt 
will  not  be  enforced.  Montgomery  v. 
Lampton  (1861)  3  Met.  (Ky.)  619. 
The  discharge  in  this  case  was  by 
virtue  of  a  voluntary  composition 
agreement,  and  it  was  accordingly 
held  that  there  was  no  consideration 
for  the  new  promise. 

Warren  v.  Whitney  (1846)  24  Me. 
561,  41  Am.  Dec.  406,  held  that  a  new 
promise  to  pay  a  debt,  after  a  volun- 
tary discharge,  was  not  within  the 
rule  stated  in  Farnham  v.  O'Brien 
(1843)  22  Me.  475,  that  when  a  person 
has  received  a  benefit  from,  or  occa- 
sioned loss  to/  another,  and  a  statute 
or  rule  of  public  policy  protects  him 
from  making  compensation,  the  moral 
obligation  to  do  it  remains,  and  it 
would  constitute  a  legal  consideration 
for  a  promise  to  do  it. 

A  new  promise  to  pay  a  debt  after 
a  voluntary  discharge  by  the  creditor 
for  less  than  the  amount  due  is  not 
supported  by  a  consideration.  Phelps 
v.  Dennett  (1870)  57  Me.  491.    The 
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court  in  this  case  said  that,  whatever 
its  own,  view  of  the  propriety  of  the 
distinction  between  a  discharge  of 
operation  by  law  and  one  by  the  volun- 
tary act  of  the  creditor,  the  question 
must  be  regarded  as  settled  by  War- 
ren V.  Whitney  (Me.)  supra. 

A  promise  to  pay  a  debt  after  it  has 
been  voluntarily  released  by  the 
creditor  is  not  supported  by  a  suffi- 
cient legal  consideration.  IngersoU 
V.  Martin  (1882)  58  Md.  67,  42  Am. 
Hep.  322.  The  court  in  this  case  said 
that  a  distinction  was  taken  in  the 
decided  cases  between  the  case  of  a 
discharge  from  all  pre-existing  liabil- 
ity by  operation  of  some  positive  pro- 
vision of  law,  and  the  case  of  a  release 
or  discharge  from  liability  by  the 
voluntary  act  of  the  creditor  himself; 
and  while  the  distinction  was  not  very 
broad,  yet,  as  it  has  obtained  the 
sanction  of  several  courts  of  high  au- 
thority, it  would  not  be  disregarded. 

Where  a  release  has  been  volun- 
tarily executed  and  delivered  by  a 
creditor  to  his  debtor,  for  the  express 
purpose  of  discharging  all  interest 
and  qualifying  him  as  a  witness  for 
the  creditor's  own  benefit,  there  re- 
mains no  moral  obligation  to  pay  the 
debt  which  is  sufficient  to  afford  a 
consideration  for  a  new  promise  upon 
which  an  action  will  lie.  Valentine 
y.  Foster  (1840)  1  Met.  (Mass.)  520, 
35  Am.  Dec.  377.  The  court  in  this 
case,  without  expressing  any  opinion 
whether  there  would  be  a  sufficient 
consideration  to  support  a  new 
promise  after  a  release  given  to  enable 
an  insolvent  debtor  to  obtain  his  dis- 
charge under  a  general  assignment, 
pointed  out  that  in  that  case  the  re- 
lease would  be  for  the  debtor's  benefit, 
while  in  the  present  case  it  was  for 
the  creditor's  benefit. 

A  debt  discharged  by  the  voluntary 
act  of  a  creditor  does  not  leave  a 
moral  obligation  which  is  a  sufficient 
consideration  for  a  new  promise. 
Hale  V.  Rice  (1878)  124  Mass.  292. 

A  judgment  which  has  been  com- 
promised by  the  wife  and  friends  of 
the  judgment  debtor,  in  the  faith  that 
he  would  be  relieved  of  all  liability, 
will  not  support  a  subsequent  note 
given  by  him  under  an  agreement  that 


the  judgment  would  be  assigned  to- 
him.  Campbell  v.  Skinner  (1874)  30" 
Mich.  33. 

Where  an  original  right  of  action 
is  extinguished,  not  by  the  act  of  the 
law,  but  by  the  voluntary  act  of  the 
parties,  a  new  promise  does  not  re- 
vive the  original  debt,  and  is  without 
consideration.  Mason  v.  Campbell 
(1880)  27  Miim.  54,  6  N.  W.  405. 

Where  a  debt  has  been  satisfied  and 
extinguished  by  the  voluntary  act  of 
the  creditor,  upon  a  part  payment,  a 
new  promise  is  not  supported  by  a 
sufficient  consideration.  Grant  v. 
Porter  (1884)  63  N.  H.  229.  The  court 
distinguishes  between  a  voluntary 
discharge  and  a  discharge  in  bank- 
ruptcy. 

An  express  promise  after  the  vol- 
untary release  of  a  debt  does  not  re- 
vive it;  nor  does  it  form  a  sufficient 
consideration  to  support  the  new 
promise.  Gross,  K  &  Co.  v.  Biba 
(1914)  19  N.  M.  495,  145  Pac.  480.  It 
was  unsuccessfully  urged  in  this  case 
that  the  moral  obligation  to  pay 
would  sustain  the  promise. 

There  is  no  such  moral  obligation 
remaining  after  the  discharge  of  a 
debtor  by  an  accord  and  satisfaction 
as  will  support  a  subsequent  promise 
to  pay  the  balance  remaining  unpaid. 
Stafford  v.  Bacon  (1841)  1  Hill  (N.  Y.) 
532,  25  Wend.  384,  37  Am.  Dec.  366. 
In  the  report  of  this  case,  in  25  Wend. 
384,  there  is  an  opinion  purporting  to 
be  by  the  court,  per  Nelson,  Ch.  J., 
which  takes  a  directly  opposite  view 
from  that  here  expressed;  but  it  ap- 
pears that  the  publication  of  that 
opinion  as  the  opinion  of  the  court 
was  a  mistake. 

The  court  in  Taylor  v.  Hotchkiss 
(1903)  81  App.  Div.  470,  80  N.  Y. 
Supp.  1042,  affirmed  in  (1904)  179  N. 
Y.  546,  71  N.  E.  1140,  thus  states  the 
general  rule  on  the  subject  in  a  case 
where  creditors  had  accepted  corpo- 
rate stock  for  their  claims:  "If 
plaintiff  under  proceedings  in  bank- 
ruptcy, or  in  other  involuntary  form,, 
had  been  compelled  to  accept  the 
stock  received  by  him  in  full  legal 
settlement  of  an  indebtedness  which 
it  did  not  in  fact  actually  pay,  a  mor- 
al  obligation   upon  the   part  of   the 
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debtor  to  pay  the  deficiency  would 
have  survived  his  discharge  from  his 
legal  and  enforceable  obligations, 
which  would  be  a  sufficient  consider- 
ation for  a  subsequent  promise  to  pay 
such  balance.  ...  If  plaintiff, 
without  further  agreement  or  provi- 
sion by  voluntary  proceedings  of 
compromise,  had  accepted  the  stock 
in  question  in  full  settlement  and  sat- 
isfaction of  the  indebtedness  due  to 
him,  no  moral  obligation  upon  the 
part  of  the  debtor  would  have  sur- 
vived which  would  have  furnished  an 
adequate  consideration  for  a  subse- 
quent promise  to  pay." 

A  new'  promise,  after  the  discharge 
of  the  debtor  by  the  voluntary  act  of 
the  creditor,  is  invalid  and  without 
consideration.  Zoebisch  v.  Von  Min- 
den  (1888)  47  Hun  (N.  Y.)  213,  re- 
versed  on  other  grounds  in  (1890) 
120  N.  Y.  406,  24  N.  E.  795. 

A  debt  is  voluntarily  discharged  by 
a  composition  among  creditors,  and  it 
is  wholly  gone  and  leaves  no  obliga- 
tion to  pay,  either  legal  or  moral, 
which  will  support  a  new  promise. 
Lewis  V.  Simons  (1854)  1  Handy 
(Ohio)  82. 

A  new  promise,  after  a  voluntary 
release  by  the  act  of  the  parties,  is 
not  founded  on  a  sufficient  consider- 
ation. Shepard  v.  Rhodes  (1863)  7 
R  L  470,  84  Am.  Dec.  573.  The  court 
refuses  to  follow  Willing  v.  Peters 
(1824)  12  Serg.  &  R.  (Pa.)  177,  infra, 
and  says  that  that  case  was  overruled 
in  Snevily  v.  Read  (1840)  9  Wattd 
(Pa,)  396. 

A  debt  released  upon  an  accord  and 
satisfaction  by  a  composition  assent- 
ed to  by  all  the  creditors  is  extin- 
guished, and  cannot  form  the  consid- 
eration of  a  new  promise.  Evans  v. 
Bell   (1885)   15  Lea  (Tenn.)  569. 

Where  a  debtor  has  entered  into  a 
deed  of  composition  with  his  creditors 
by  which  they  release  him  from  his 
debts,  a  promissory  note  subsequent- 
ly given  to  a  creditor  for  the  remain- 
der of  the  debt  is  a  nudum  pactum. 
Ex  parte  Hall  (1835)  1  Deacon,  Bankr. 
(Eng.)  171.  Erskine,  Ch.  J.,  said: 
^'I  know  of  no  case  where  it  has  been 
held,  after  a  release  by  deed,  by  which 
the  debt  is  extinguished,  that  a  sub- 


sequent  parol  promise,  made  without 
consideration,  can  revive  the  debt 
I  think  there  is  a  marked  distinctipn 
between,  a  case  where  the  remedy  is 
only  gone  and  the  debt  remains,  and 
a  case  like  this,  where  the  debt  itself 
is  absolutely  extinguished." 

Where  all  the  creditors  of  an  in- 
solvent consent  to  accept  a  composi- 
tion for  their  respective  demands  up- 
on an  assignment  of  the  insolvent's 
effects  by  a  deed  of  trust  to  which 
they  are  all  parties,  and  one  of  thenit 
before  he  executes,  obtains  from  the 
insolvent  a  promissory  note  for  the 
residue  of  the  demand,  by  refusing  to 
execute  until  such  note  is  made,  the 
note  is  void  in  law  as  a  fraud  on  the 
rest  of  the  creditors,  and  a  subse- 
quent promise  to  pay  it  is  a  promise 
without  consideration,  which  will  not 
maintain  an  action.  Cockshott  v. 
Bennett  (1788)  2  T.  R.  763,  100  Eng. 
Reprint,  411,  1  Revised  Rep.  617,  12 
Eng.  Rul.  Gas.  317. 

Samuel  v.  Fairgrieve  (1894)  21 
Ont.  App.  Rep.  418,  holds  that  a  new 
consideration  is  necessary  to  support 
a  new  promise  to  pay  a  debt  released 
by  a  composition  agreement.  The 
case  of  a  voluntary  release  is  distin- 
guished from  the  case  of  a  release  in 
bankruptcy,  on  the  ground  that  in  the 
former  case  the  debt  is  absolutely 
extinguished,  and  there  remains  noth- 
ing but  a  moral  obligation  which  is 
insufficient  to  constitute  a  considera- 
tion, while  in  the  latter  case  the  debt 
still  exists,  though  the  remedy  is 
barred. 

But  if  the  moral  obligation  is 
recognized  at  the  time  of  the  com- 
promise, and  is  reserved  as  an  induce- 
ment thereto,  it  will  support  a  subse- 
quent executory  promise.  Taylor  v. 
Hotchkiss  (1903)  81  App.  Div.  470,  80 
N.  Y.  Supp.  1042,  affirmed  in  (1904) 
179  N.  Y.  546,  71  N.  E.  1140,  holding 
that  the  moral  obligation  assumed  by 
a  firm  of  stockbrokers  by  the  state- 
ment, in  a  circular  letter  requesting 
their  creditors  to  execute  a  release 
of  their  claims  upon  receiving  in  pay- 
ment certain  securities  at  a  fixed 
valuation,  that  they  proposed  to  offer 
their  moral  obligation  to  take  the*  se- 
curities back  at  such  valuation  at  a 
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certain  date,  was  a  sufficient  consid- 
eration for  a  subsequent  promise  to 
tfa«t  effect.  The  court  said  that  the 
moral  obligation  assumed  by  the  debt- 
ors may  be  regarded  as  being  so  con- 
nected with  and  related  to  a  prior 
legal  obligation  as  to  bring  it  within 
the  characteristics  of  moral  obliga- 
tions which  are  held  sufficient  to  fur- 
nish a  legal  consideration  for  subse- 
quent promises  or  agreements.  This 
case  was  decided  upon  the  clear  as- 
sumption that  the  statement  in  the 
circular  created  a  moral  obligation 
only»  and  no  legal  liability. 

And,  even  independently  of  an  ex- 
press reservation  of  the  moral  obliga- 
tion, there  is  some  support  for  the 
view  that  the  moral  obligation  re- 
maining after  a  voluntary  discharge 
will  support  a  subsequent  promise. 

In  MTherson  v.  Rees  (1881)  2 
Penr.  &  W.  (Pa.)  521,  Gibson,  Ch.  J., 
expressed  the  opinion  that  the  moral- 
ity which  supports  a  promise  after  a 
discharge  by  operation  of  law  rests 
on  ground  less  secure  in  point  of  rea- 
son than  when  the  discharge  is  by 
voluntary  act  of  the  creditor,  and  said 
that  a  release  in  consideration  of 
present  embarrassment  is  necessarily 
on  an  implied  condition  in  morals 
that  advantage  be  not  taken  of  it  aft- 
er the  embarrassment  has  ceased. 

In  Willing  v.  Peters  (1824)  12  Serg. 
&  R.  (Pa.)  177,  the  court  repudiated 
the  distinction  between  a  discharge 
by  law  and  a  discharge  by  the  volun- 
tary act  of  the  creditor,  holding  that 
a  promise  by  a  debtor,  after  the  exe- 
cution by  the  creditor  at  the  debtor's 
request  of  a  voluntary  release,  to  pay 
the  balance  of  the  debt,  is  founded 
on  a  sufficient  consideration,  and  is 
binding. 

In  Snevily  v.  Read  (1840)  9  .Watts 
(Pa.)  396,  the  court  held  that  the  ar- 
rest of  a  debtor  upon  a  capias  ad 
satisfaciendum,  and  a  discharge  from 
the  arrest  by  the  consent  of  the  cred- 
itor, extinguish  the  judgment,  and  it 
is  not  a  good  consideration  for  a  sub- 
sequent promise  to  pay.  The  court 
says  that  the  case  of  Willing  v.  Peters 
(Pa.)  supra,  went  a  great  way,  but 
not  so  far  as  the  case  before  it,  since 
here  there  was  a  satisfaction  received 


in  the  imprisonment  of  the  person  of 
the  defendant. 

The  moral  obligation  remaining 
after  a  voluntary  release,  under  seal, 
of  a  debt,  is  sufficient  to  support  a 
new  promise  to  pay  the  same.  Baeder 
V.  Barton  (1882)  11  W.  N.  C.  (Pa.) 
165.  The  court  relies  on  Willing  v. 
Peters  (1824)  12  Serg.  &  R.  (Pa.)  177, 
and  distinguishes  Snevily  v.  Read 
(1840)  9  Watts  (Pa.)  396,  on  the 
ground  that  there  there  was  legal 
satisfaction  by  the  arrest  of  the  debt- 
or, the  court  considering  that,  after 
that,  the  debt  was  extinguished,  both 
legally  and  morally. 

Callahan  v.  Ackley  (1873)  9  Phila. 
(Pa.)  99,  however,  held  that  a  note 
given  by  a  debtor  inmiediately  after 
his  release  by  a  deed  of  composition 
is  without  consideration. 

Jamison  v.  Ludlow  (1848)  8  La. 
Ann.  492,  holds  that  a  new  promise 
to  pay  the  balance  of  a  debt,  after  a 
voluntary  release  of  a  portion  there- 
of, did  not  require  a  new  pecuniary 
consideration,  as  there  still  subsisted 
such  a  natural  obligation  on  the  part 
of  the  debtor,  thus  relieved  by  the 
mercy  of  the  creditor,  as  would  have 
estopped  him  from  recovering'  back  if 
he  paid,  or  form  a  sufficient  consid- 
eration for  a  new  promise.  The  court 
expressed  the  opinion  that  the  same 
rule  that  applies  to  a  new  promise 
after  a  discharge  in  bankruptcy  ap- 
plies to  a  voluntary  release  given 
upon  a  partial  payment — citing  Will- 
ing V.  Peters  (Pa.)  supra.  A  for- 
tiori, where  a  release  was  induced 
by  misrepresentation  or  fraud.  In 
this  case  the  fraud  and  the  new  prom- 
ise were  relied  on  as  separate 
grounds. 

Re  Merriman  (1877)  44  Conn.  587, 
and  Higgins  v.  Dale  (1881)  28  Minn. 
.  126,  9  N.  W.  583,  hold  that  a  new 
promise,  after  a  discharge  by  a  com- 
position in  bankruptcy  to  which  the 
creditor  assented,  is  sufficient  to  re- 
vive the  debt;  but  these  decisions  are 
upon  the  ground  that  such  a  dis- 
charge is  not  the  voluntary  act  of  the 
creditor. 

In  Trumball  v.  Tilton  (1850)  21  N. 
H«  128,  the  court  recognized  and 
stated  the   doctrine   that  the  moral 
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obligation  remaining  after  a  dis- 
charge of  a  debtor  by  operation  of 
law  is  sufficient  to  support  a  new 
promise,  and  discussed  some  of  the 
cases  distinguishing  between  a  dis- 
charge by  operation  of  law  and  one 
by  the  voluntary  act  of  the  party,  and 
intimated,  without  deciding  the  ques- 
tion, that  the  distinction  was  not 
sound. 

Stearns  v.  Tappin  (1856)  5  Duer 
(N.  Y.)  294,  did  not  hold  that  the 
moral  obligation  remaining  after  a 
voluntary  release  of  a  debt  is  suf- 
ficient to  support  a  new  promise  to 
pay,  but  conceded  that  point  for  the 
purpose  of  the  argument,  and  held 
that  the  complaint  should  be  dis- 
missed in  any  case,  because  it  pro- 
ceeded on  the  original  debt,  and  not 
on  the  new  promise. 

In  Townsend  v.  Hunt  (1635)  Cro. 
Car.  408,  79  Eng.  Reprint,  955,  it  was 
held  that  a  promise  to  pay  the  residue 
of  a  legacy,  in  consideration  of  the 
plaintiff  having  previously,  at  the  de- 
fendant's request,  executed  a  general 
release,  was  supported  by  a  sufficient 
consideration.  The  ground  of  the  de- 
cision is  that  the  release  was  made  at 
the  defendant's  request,  and  that  the 
defendant  had  the  continuance  of  the 
benefit  thereof. 

d.  Moral  ohligation  arising  from  an  an^ 
tecedent  contract  which  did  not  origin 
nally  create  an  enforceable  legal  lia' 
hility. 

1,  In  general. 

As  will  appear  from  the  subsequent 
subdivisions  of  the  present  division 
(III.  d),  there  is  a  conflict  of  author- 
ity upon  the  question  whether  the 
moral  obligation  arising  from,  or  con- 
nected with,  a  contract  void  ab  initio, 
will  constitute  a  consideration  for  an 
executory  promise.  A  distin<5tion  is 
to  be  observed  between  a  contract 
originally  void,  and  one  not  originally 
void,  though  voidable  or  unenforce- 
able. Thus,  while  the  cases  are 
agreed,  in  the  absence  of  a  statute  to 
.  the  contrary,  that  an  infant's  con- 
tract, being  voidable  only,  may  be 
effectively  ratified  after  majority 
without  a  new  consideration,  and  the 
moral  obligation  resting  on  the  prom- 


isor is  sometimes  invoked  in  support 
of  the  rule,  there  is  a  conflict  of  au« 
thority  as  regards  a  new  promise 
after  the  removal  of  disqualification 
of  coverture,  based  upon  a  void  con- 
tract during  coverture,  and  the 
weight  of  authority — ^numerically 
considered,  at  least — is  that  the  new 
promise  cannot  rest  for  its  considera- 
tion upon  the  moral  obligation  arising 
from  the  original  void  contract,  or 
from  the  receipt  of  the  consideration 
for  that  contract.  So,  as  will  be 
shown  infra.  III.  d,  5,  the  conflict  as 
regards  the  sufficiency  of  the  moral 
obligation  arising  from  or  connected 
with,  an  original  promise  within  the 
Statute  of  Frauds,  to  support  a  new 
promise,  is  to  some  extent  accounted 
for  by  the  fact  that  in  some  instances 
the  statute  declared  the  original  con* 
tract  void  and  in  others  merely  de- 
clared that  no  action  could  be  main- 
tained thereon.  The  distinction, 
while  not  always  observed  by  the 
cases,  is  important,  and  may  effect  the 
result,  unless  the  court  adopts  the 
more  liberal  view  discussed  supra^ 
III.  a,  that  the  moral  obligation  aris- 
ing from  the  promisor's  receipt  of  a 
benefit  of  a  pecuniary  or  material 
kind  will  support  a  subsequent  execu- 
tory promise.  If  the  conditions  of 
that  view  are  satisfied,  it  is  obvious, 
that  it  is  not  important  whether  the 
original  contract  was  void,  or  void- 
able only,  or,  in  fact  whether  there 
was  any  contract  at  all,  perfect  or  im- 
perfect. 

The  opinion  of  Emott,  J.,  in  Gould- 
ing  V.  Davidson  (1863)  26  N.  Y.  604. 
makes  an  important  and  valuable  sug- 
gestion as  to  the  distinction  between 
a  case  where  the  original  contract 
was  void,  and  one  where  it  was  void- 
able merely.  He  there  said :  "Where 
the  original  contract  or  promise  is  in 
itself  the  whole  consideration  upon 
which  the  new  promise  rests,  the  dis- 
tinction which  has  now  been  adverted 
to  is  sufficient  to  dispose  of  the  case. 
If  that  contract  was  wholly  void,  it 
alone  will  not  sustain  a  subsequent 
promise  to  fulfil  it.  Thus,  in  Loyd  v. 
Lee  (1718)  1  Strange,  94,  93  Eng.  Re- 
print, 406,  already  quoted,  the  new 
promise  of  the  defendant  rested  en- 
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"tirely  upon  her  having  given  a  note 
•during  coverture.  This  note  was 
void;  and  as  there  was  no  proof  of 
jLYiy  other  consideration,  either  for  the 
note  or  the  new  promise,  the  action 
was  not  sustained.  But  where  there 
is,  beyond  or  before  the  void  security 
or  agreement,  a  moral  obligation  or 
•duty  arising  from  benefit  received,  or 
otherwise,  which  would  raise  an  im^ 
plied  promise,  except  for  a  disability 
to  make  a  promise,  which  the  law  im- 
poses, a  promise  made  after  the  dis- 
ability is  removed  can  rest  upon  this 
benefit  and  duty  as  a  sufficient  con* 
sideration.  The  learned  note  to  Wen- 
nail  v.'Adney  (1802)  3  Bos.  &  P.  252, 
127  Eng.  Reprint,  140,  which  has  been 
cited  and  approved  by  the  judges  in 
subsequent  cases,  requires  some 
^qualification  or  explanation,  where  it 
states  that  'if  a  contract  between  two 
persons  be  void,  and  not  merely  void- 
able, no  subsequent  express  promise 
will  operate  to  charge  the  party  prom- 
ising, even  though  he  has  received  a 
benefit  from  the  contract.'  This  re- 
mark is  strictly  true  as  to  a  promise 
founded  upon  the  contract  alone ;  but 
the  case  of  usurious  loans,  which  the 
borrower  will  be  held  to  pay  upon  a 
subsequent  promise,  shows  that  when, 
behind  the  void  contract,  there  is  a 
^sufficient  consideration,  it  will  sus- 
tain the  subsequent  promise.  The 
rule  stated  in  the  residue  of  the  note 
needs  no  qualification,  and  has  often 
received   express  judicial   approval. 


»» 


2.    Moral    obligation   connected   with   a 
promise  during  minority. 

It  is,  of  course,  unnecessary  to  cite 
authority  for  the  familiar  rule  that 
the  voidable  contracts  of  an  infant 
may  be  ratified  after  majority  without 
a  new  consideration.  Since  it  is  en- 
tirely within  one's  power  upon  attain- 
ing majority,  to  avoid  contracts  made 
during  minority,  the  new  promise  or 
other  act  upon  which  a  ratification  is 
predicated  does  in  a  sense  rest  upon 
a  moral  obligation,  and  the  rule  ex- 
emplifies the  principle  which  admits 
the  sufficiency  of  some  kinds  of  moral 
obligation  to  support  a  contract.  The 
rule  is  generally  declared  and  applied 
without  explicit  reference  to  moral 
obligation;  but  the  courts  occasional- 


ly invoke  that  element  in  its  support. 
Thus,  for  example,  in  Cheshire  v.  Bar- 
rett (1827)  15  S.  C.  L.  (4  M'Cord) 
241.  17  Am.  Dec.  735,  the  court,  after 
stating  that  the  policy  of  the  law 
permits  an  infant  to  avoid  his  con- 
tracts, but  if,  after  arriving  at  full 
age,  he  thinks  proper  to  affirm  them, 
he  ought  to  be  bound,  adds :  "A  moral 
obligation  is  sufficient  consideration 
to  support  the  new  undertaking.'' 

The  principle  on  which  the  law  al- 
lows a  party  who  has  attained  the  age 
of  twenty-one  to  give  validity  to  con- 
tracts entered  into  during  his  infancy 
is  that  he  is  supposed  to  have  ac* 
quired  the  power  of  deciding  for  him- 
self whether  the  transaction  in  ques- 
tion is  one  of  a  meritorious  character, 
by  which  in  good  conscience  he  ought 
to  be  bound,  and  there  is  nothing  m 
the  liability  on  an  account  stated  to 
take  that  out  of  the  general  principle. 
Williams  v.  Moore  (1843)  11  Mees.  & 
W.  263,  152  Eng.  Reprint,  798,  2  Dowl. 
N.  S.  993,  12  L.  J.  Exch,  N.  S.  253,  7 
Jur.  817. 

In  Cockshott  v.  Bennett  (1788)  2  T. 
R.  763,  100  Eng.  Reprint,  411,  in  dis- 
tinguishing the  case  before  him,  Ash- 
hurst,  J.,  said :  'This  is  not  like  a  se- 
curity given  by  an  infant  which  is 
only  voidable,  for  that  may  be  revived 
by  a  promise  after  he  comes  of  age. 
In  such  case  he  is  bound  in  equity 
and  in  conscience  to  discharge  the 
debt,  though  the  law  would  not  com- 
pel him  to  do  ^o,  but  he  may  waive 
the  privilege  of  infancy,  which  the 
law  gives  him  for  the  purpose  of  se- 
curing him  against  the  impositions 
of  designing  persons.  And  if  he 
choose  to  waive  his  privilege,  the  sub- 
sequent promise  will  operate  upon  the 
preceding  consideration." 

d.    Moral    ohligation   connected   ivith    a 
promise  during  coverture. 

Cases  like  Candy  v.  Coppock  (1882) 
85  Ind.  594,  and  Radican  v.  Radican 
(1901)  22  R.  L  405,  48  Atl.  143,  where 
there  was  a  mere  acknowledgment, 
after  the  removal  of  the  disability,  of 
an  agreement  made  while  the  disabil- 
ity was  in  force,  are  not  in  point,  for 
the  reason  stated  in  the  former  case 
that  such  an  acknowledgment  does 
not   constitute   a   new   promise,    and 
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does  not  present  the  question  whether 
a  new  promise  under  such  circum- 
stances would  be  binding. 

So,  cases  like  Walker  v.  Owen 
(1883)  79  Mo.  563,  involving  the 
question  whether  a  woman  who  was 
under  coverture  at  the  time  of  making 
an  agreement  with  respect  to  her 
property  may  afterwards,  upon  be- 
coming discovert,  affirm  the  contract 
and  enforce  it  against  the  other  party, 
are  not  within  the  scope  of  this  anno- 
tation. 

Whether  the  exception  to  the  prin- 
ciple that  a  moral  obligation  will  not 
furnish  a  consideration  for  an  execu- 
tory promise  is  in  general  to  be  con- 
fined to  a  moral  obligation  that  was 
at  one  time  a  legal  duty  or  liabil- 
ity, or  is  broad  enough  to  include 
a  moral  obligation  arising  from  the 
receipt  of  material  and  pecuniary 
benefit  by  the  promisor — according  to 
the  numerical  weight  of  authority,  at 
least — ^a  contract  made  by  a  married 
woman  at  a  time  when  it  was  void  be- 
cause of  the  disability  of  coverture 
will  not  constitute  a  sufficient  consid- 
eration to  sustain  a  new  executory 
promise  by  her,  after  the  removal  of 
her  disability,  assuming  that  the 
original  contract  was  not  binding  on 
her  or  her  property,  either  at  law  or 
in  equity. 

United  States* — Watson  v.  Dunlap 
2  Cranch,  C.  C.  14,  Fed.  Cas,  No. 
17,282. 

Alabama. — ^Vance  v.  Wells  (1844) 
6  Ala.  737  (but  see  infra  for  a  subse- 
quent opinion  in  this  case  in  (1845) 
8  Ala.  399) ;  Hetherington  v.  Hixon 
(1871)  46  Ala.  297;  Union  Nat.  Bank 
V.  Hartwell  (1887)  84  Ala.  379,  4  So. 
156;  Thompson  v.  Hudgins  (1896)  116 
Ala.  93,  22  So.  632;  Horton  v.  Hill 
(1903)  138  Ala.  625,  36  So.  465. 

Georgia.  —  Howard  v.  Simpkins 
(1883)  70  Ga.  322  (obiter). 

Illinois.  —  Thompson  v.  Minnich 
(1907)  227  111.  430,  81  N.  E.  336. 

Indiana. — Maher  v.  Martin  (1873) 
43  Ind.  314;  Putnam  v.  Tennyson 
(1875)  50  Ind.  456;  Thomas  v.  Pas- 
sage (1876)  54  Ind.  106;  Long  v. 
Brown  (1879)  66  Ind.  160;  Austin  v. 
Davis  (1891)  128  Ind.  472,  12  L.R.A. 
120,  25  Am.  St,  Rep.  456,  26  N.  E.  890; 


Keadle  v.  Siddens  (1892)  6  Ind.  App. 
8,  31  N.  E.  539;  Davis  v.  Schmidt 
(1892)  —  Ind.  App.  — ,  31  N.  E.  840. 

Kentucky.  —  Holloway  v.  Ruby 
(Trimble  v.  Rudy)  (1901)  22  Ky.  L 
Rep.  1406,  53  L.R.A.  353,  60  S.  W.  650; 
Gilbert  v.  Brown  (1906)  123  Ky.  703, 
7  L.R.A.(N.S.)  1053,  97  S.  W.  40; 
Cheves  v.  Glover  (1882)  4  Ky.  L.  Rep. 
360;  Rupple  v.  Kissel  (1903)  24  Ky. 
L.  Rep.  2371,  74  S.  W.  220. 

Maryland.  —  Lyell  v.  Walbach 
(1910)  113  Md.  574,  33  L.R.A.(N.S.) 
741,  77  Atl.  1111. 

Mississii^L — ^Porterfield  v.  Butler 
(1872)  47  Miss.  165,  12  Am.  Rep.  329; 
Hendricks  v.  Robinson  (1879)  56 
Miss.  694,  31  Am.  Rep.  382  (obiter). 

Missouri. — See  Kennerly  v.  Martin 
(1844)  8  Mo.  698;  State  Nat.  Bank  v. 
Robidoux  (1874)  57  Mo.  446;  Musick 
v.  Dodson  (1882)  76  Mo.  624,  43  Am. 
Rep.  780;  Bragg  v.  Israel  (1900)  86 
Mo.  App.  338.  See  also  Stockton  Bros. 
V.  Reed  (1896)  65  Mo.  App.  605. 

New  Hampshire. — Kent  v.  Rand 
(1886)  64  N.  H.  45,  5  Atl.  760. 

New  Jersey.  —  Condon  v.  Barr 
(1886)  49  N.  J.  L.  53,  6  Atl.  614. 

New  York. — ^Watkins  v.  Halstead 
(1849)  2  Sandf.  311;  Smith  v.  Allen 

(1869)  1  Lans.  101. 

North  Carolina. — Felton  v.  Reid 
(1859)  52  N.  C.  (7  Jones,  L.  269); 
Long  V.  Rankin  (1891)  108  N.  C.  333, 
12  S.  E.  987;  Wilcox  v.  Arnold  (1895) 
116  N.  C.  708,  21  S.  E.  434. 

Ohio.— Groene  v.  Frondhof   (1857) 

I  Disney,  504. 

Tennessee.    —    Parker    v.    Cowan 

(1870)  1  Heisk.  518  (arguendo); 
Manard  v.  Cawood  (1901)  1  Tenn.  Ch. 
App.  36  (obiter) . 

Vermont.  —  Hayward  v.  Barker 
(1880)  52  Vt.  429,  36  Am.  Rep.  762; 
Hubbard  v.  Bugbee  (1886)  58  Vt 
172,  2  Atl.  594;  Valentine  v.  Bell 
(1894)  66  Vt,  280,  29  Atl.  251. 

England.  —  Eastwood  v.  Kenyon 
(1840)  11  Ad.  &  El.  438,  113  Eng.  Re- 
print, 482,  3  Perry  &  D.  276,  4  Jur. 
1081,  9  L.  J.  Q.  B.  N.  S.  409,  6  Eng, 
Rul.  Cas.  23;  Lloyd  v.  Lee  (1823)  1 
Strange,  94,  93  Eng.  Reprint,  406. 

Canada.— Dixie   v.    Worthy    (1854) 

II  U.  C.  Q.  B.  328. 

An  advance  of  money  to  the  son  of 
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a  married  woman  upon  her  promise 
to  repay  the  same  does  not  create 
such  a  moral  obligation  upon  her  as 
is  sufficient  to  support  her  subsequent 
promise,  when  sole,  to  repay  the  same. 
Watson  V.  Dunlap  (1810)  2  Cranch,  C. 
C.  14,  Fed.  Cas.  No.  17,282. 

A  pledge  of  stock  by  a  married 
woman,  as  security  for  her. husband, 
cannot  be  ratified  by  her  after  her 
husband's  death.  Union  Nat.  Bank  v. 
Hartwell  (1887)  84  Al^.  379  4  So. 
156. 

A  contract  made  by  a  married 
woman,  which  at  the  time  it  was  made 
was  void,  imposing  no  personal  liabil* 
ity  either  at  law  or  in  equity,  will  not 
support  a  subsequent  promise  after 
her  disability  to  contract  has  been 
removed  by  statute  or  discoverture. 
Thompson  v.  Hudgins  (1896)  116  Ala. 
93,  22  So.  632.  No  mere  moral  duty, 
disconnected  from  all  legal  or  equi- 
table charge  upon  the  person  or  estate 
of  a  married  woman,  will  support  her 
subsequent  promise,  made  after  her 
disability  to  contract  has  been  re- 
moved.   Ibid. 

A  promise  by  a  married  woman, 
after  she  has  been  declared  a  feme 
sole  by  an  act  of  the  legislature,  to 
pay  a  debt  previously  contracted  by 
her  while  covert,  is  not  enforceable 
where  no  new  consideration  or  previ' 
ous  moral  obligation  is  shown.  Wa- 
ters V.  Bean  (1854)  15  Ga.  358. 
Lumpkin,  J.,  who  delivered  the  opin- 
ion of  the  court,  said  that  it  .had  been 
held  that  where  a  married  woman  was 
under  a  moral  obligation  to  pay  a 
bond  executed  by  her  when  covert, 
and  she,  after  her  husband's  death, 
.promised  to  pay  it,  her  executor  was 
liable  on  the  subsequent  promise  (Lee 
V.  Muggeridge  (1813)  5  Taunt.  37,  128 
Eng.  Reprint,  599) ;  and  while  he  did 
not  indorse  such  doctrine  in  the  pres- 
ent case,  there  was  no  moral  obliga* 
tion  shown.  There  is  an  intimation 
in  the  opinion  that,  if  the  wife  had 
had  a  separate  estate  at  the  time  she 
gave  the  note  in  question,  the  decision 
might  have  been  otherwise. 

The  contract  of  a  married  woman 
to  repay  money  loaned  to  her  is  not 
voidable  merely,  but  absolutely  void, 
and  incapable,  without  some  new  and 


valuable  consideration,  of  having 
vitality  or  binding  force  given  to  it  by 
promises  to  pay  made  by  her  after  the 
death  of  her  husband.  Maher  v.  Mar^ 
tin  (1873)  43  Ind.  314. 

An  agreement  by  a  wife  before  her 
divorce  to  pay  her  attorneys  for  pro- 
curing a  divorce  is  void,  and  the  serv- 
ices rendered  in  pursuance  of  the  con- 
tract, and  a  new  promise  after  the 
divorce  to  pay  the  same,  cannot  make 
it  valid.  Putnam  v.  Tennyson  (1875) 
50  Ind.  456. 

Thomas  v.  Passage  (1876)  54  Ind. 
106,  after  holding  that  a  promise  by 
a  married  woman  to  pay  for  medical 
treatment  out  of  her  separate  estate 
was  void  and  constituted  no  charge 
upon  her  separate  estate,  further  held 
that  a  new  promise  by  her,  after  her 
husband's  death,  to  pay  for  such  serv- 
ices, was  without  consideration.  The 
moral  obligation  in  this  case  seems  to 
have  been  very  strong,  since  the 
plaintiff  refused  to  render  his  serv- 
ices upon  the  credit  of  the  husband, 
as  he  was  insolvent,  and  consented  to 
render  them  only  after  the  agreement 
of  the  wife  to  pay  for  the  same  out  of 
her  separate  estate.  The  court  said 
that  if  there  ever  was  a  cause  in 
which  the  court  would  be  justified  in 
making  a  little  law  in  order  to  uphold 
and  enforce  an  invalid  and  void  con- 
tract, in  the  interest  of  good  con- 
science and  fair  dealing,  the  case  at 
bar  was  one. 

An  agreement  by  a  married  woman 
to  convey  land  is  void,  and  cannot  be 
ratified  by  her  after  her  husband's 
death.  Nothing  short  of  a  new  valid 
and  binding  contract,  upon  a  new  con- 
sideration, can  operate  as  a  contract 
to  deprive  her  of  the  interest  in  the 
land.  Long  v.  Brown  (1879)  66  Ind. 
160. 

In  Austin  v.  Davis  (1891)  128  Ind. 
472,  12  L.R.A.  120,  25  Am.  St.  Rep. 
456,  26  N.  E.  890,  it  was  held  that  a 
contract  by  a  married  woman  to  leave 
to  an  adopted  child  all  her  property 
at  death,  which  is  void  because  of  her 
coverture,  cannot  be  ratified  after  she 
becomes  sole. 

A  void  promise  by  a  married  woman 
to  pay  her  husband's  debts  cannot  be 
ratified  by  her  after  his  death.  Kea- 
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die  V.  Siddens  (1892)  5  Ind.  App.  8, 
Zl  N.  E.  539. 

An  executory  contract  by  a  married 
woman  to  pay  for  services,  which  was 
void  when  made,  cannot  be  ratified  by 
lier  after  discoverture,  and  she  cannot 
render  herself  liable  for  such  service 
by  a  new  promise  made  after  she  be- 
came a  feme  sole,  without  a  new  con- 
sideration. Davis  V.  Schmidt  (1892) 
—  Ind.  App.  — ,  31  N.  E.  840.  In  this 
-case,  however,  there  was  no  new  con- 
tract. 

The  moral  obligation  imposed  by 
the  contract  of  a  married  woman  to 
pay  her  attorneys  for  procuring  a 
divorce  is  not  a  sufficient  considera- 
tion for  a  new  promise  after  discover- 
ture. Musick  V.  Dodson  (1882)  76  Mo. 
'624,  43  Am.  Rep.  780. 

A  contract  of  a  married  woman,  be- 
ing void,  creates  no  debt,  and  hence 
furnishes  no  consideration,  where  a 
subsequent  promise  was  made  during 
widowhood.  Kent  v.  Rand  (1886)  64 
N,  H.  45,  5  Atl.  760. 

A  promise  by  a  married  woman 
without  a  separate  estate  imposes  no 
legal  or  equitable  liability  upon  her, 
and  is«not  sufficient  to  support  a  new 
promise  after  the  death  of  her  hus- 
band. Condon  v.  Barr  (1886)  49  N. 
J.  L.  53,  6  Atl.  614.  This  case 
recognizes  the  distinction  between  a 
•contract  enforceable  in  equity  and 
one  not  so  enforceable,  and  implies 
that  the  former  will  be  sufficient  to 
support  a  new  promise. 

A  promise  by  a  woman  after  her 
husband's  death  to  pay  debts  con- 
tracted during  coverture,  but  for 
which  she  is  bound  neither  in  law  nor 
in  equity,  is  not  supported  by  any  suf- 
ficient consideration.  Felton  v.  Reid 
(1859)  52  N.  C.  (7  Jones,  L.)  269. 

A  contract  by  a  married  woman 
•during  coverture  is  insufficient  to  sup- 
port a  subsequent  promise  by  her 
after  discoverture,  unless  it  was  of 
such  a  character  as  to  have  subjected 
her  separate  estate  to  an  equitable 
charge  during  coverture.  Long  v. 
Rankin  (1891)  108  N.  C.  333,  12  S.  E. 
^87. 

A  promise  by  a  widow  to  pay  a  note 
executed  by  her  during  her  coverture, 
the  consideration  of  which  was  not 


for  the  benefit  of  her  sole  and  sepa- 
rate estate,  is  a  nudum  pactum.  Wil- 
cox V.  Arnold  (1895)  116  N.  C.  708,  21 
S.  E.  434. 

In  Parker  v.  Cowan  (1870)  1  Heisk. 
(Tenn.)  518,  the  court  held  that  a 
promise  by  a  woman,  after  discover- 
ture, to  pay  a  note  given  while  covert, 
but  in  consideration  of  a  debt  due 
from  her  before  marriage,  was  valid. 
The  court,  however,  said  that  if  she 
had  been  under  no  previous  liability 
to  pay  the  debt  for  which  the  note  was 
given,  her  simple  promise  to  pay 
would  have  created  no  liability,  as  it 
would  have  been  a  promise  to  pay 
a  contract  void  ab  initio,  and  there- 
fore not  capable  of  ratification. 

A  promise  by  a  married  woman, 
while  living  apart  from  her  husband, 
to  pay  for  goods  purchased  by  her  on 
her  own  credit  and  used  by  her  in  her 
own  support,  being  wholly  void  in  law 
and  not  enforceable  in  any  way,  a 
subsequent  promise  to  pay  after  her 
discoverture  is  without  consideration. 
Hay  ward  v.  Barker  (1880)  52  Vt.  429, 
36  Am.  Rep.  762.  The  court  says 
that  the  moral  obligation  spoken  of  in 
cases  as  being  a  sufficient  considera- 
tion to  maintain  an  express  promise  is 
always  with  reference  to,  and  spring- 
ing from,  a  transaction  or  a  subject  as 
to  which  the  parties  at  the  time  have 
already  made,  or  were  capable  of 
making,  a  contract  that  would  not  be 
void.  Glass  v.  Beach  (1833)  5  Vt.  172. 
is  distinguished  upon  the  ground  that 
there  there  was  a  legal  consideration 
for  the  promise,  which  was  continu- 
ing and  operative  at  the  time  the 
promise  was  made,  and  therefore  it 
was  not  even  a  case  of  a  past  consid- 
eration. Boothe  V.  Fitzpatrick  (1864) 
36  Vt  681,  infra,  III.  e,  4,  is  distin- 
guished  upon  the  ground  that  in  that 
case  there  was  a  subject-matter  and 
competent  parties  for  the  making  of  a 
valid  contract  at  the  time  the  consid- 
eration was  accruing,  and  that  the  ex- 
press promise  in  that  case  was  held  to 
be  equivalent  to  a  previous  request, 
and  that  was  the  only  point  material 
to  be  held  in  order,  to  maintain  the 
transaction  as  a  contract  of  promise 
upon  a  legal  consideration.  The 
moral  elements  had  na  function  in  the 
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case.  There  was  a  contract  made  up 
entirely  and  exclusively  of  legal  ele- 
ments. 

A  promise  by  a  woman,  havinsr  no 
separate  estate  or  property,  to  pay 
one  for  caring  for  her  child,  is  entire- 
ly void,  and  a  new  promise,  after  the 
removal  of  her  disability  to  contract, 
is  a  nudum  pactum.  Valentine  v.  Bell 
(1894)  66  Vt.  280,  29  Atl.  251. 

In  Lloyd  v.  Lee  (1823)  1  Strange, 
94,  93  Eng.  Reprint,  406,  a  married 
wom|in  had  given  a  promissory  note, 
and  after  her  husband's  death,  in  con- 
sideration of  forbearance,  promised 
to  pay  it,  and,  failing  to  do  so,  an  ac- 
tion was  brought  against  her;  but  it 
was  held  at  nisi  prius  that  the  note 
originally  was  not  merely  voidable, 
but  absolutely  void,  and  that  forbear- 
ance, where  originally  there  is  no 
cause  of  action,  is  no  consideration 
to  raise  an  assumpsit.  The  judge 
said  it  might  have  been  otherwise  if 
the  contract  was,  but  voidable. 

In  Dixie  v.  Worthy  (1854)  11  U.  C 
Q.  B.  328,  the  court  of  Queen's  bench 
of  Upper  Canada  held  that  where  a 
married  woman  procured  one  to  in- 
dorse for  her  a  bill  of  exchange  in  or- 
der that  she  might  negotiate  the  same 
for  her  proper  use  and  benefit  upon 
her  promise  to  indemnify  him  there- 
for and,  after  her  husband's  death,  re- 
newed the  promise,  such  new  promise 
was  without  consideration,  and  would 
not  support  an  action,  though  it  was 
averred  that  the  bill  was  negotiated 
for  her  own  use.  The  court  admitted 
that  if  Lee  v.  Muggeridge  could  be 
considered  as  good  authority  an  ac- 
tion on  the  new  promise  would  lie,  but 
considered  that  decision  to  have  been 
overruled  by  the  later  cases,  namely, 
Littlefield  v.  Shee  (1831)  2  Bam.  & 
Ad.  811,  109  Eng.  Reprint,  1343,  1  L. 
J.  K.  B.  N.  S.  12;  Eastwood  v.  Kenyon 
(1840)  11  Ad.  &  El.  448,  113  Eng.  Re- 
print, 486,  3  Perry  &  D.  276,  9  L.  J.  Q. 
B.  N.  S.  409,  4  Jur.  1081,  6  Eng.  Rul. 
Cas.  23 ;  Beaumont  v.  Reeve  (1846)  8 
Q.  B.  483,  115  Eng.  Reprint,  958,  15  L. 
J.  Q.  B.  N.  S.  141,  10  Jur.  284.  The 
court  said  that  the  foundation  of  the 
alleged  moral  obligation  set  out  in 
the  declaration  was  the  assertion  that 
the  money  obtained  for  the  bill  which 
17  A.L.R.— 85. 


the  plaintiff  indorsed,  and  was  obliged 
afterwards  to  pay,  came  to  the  de- 
fendant's hands  for  her  own  use  and 
benefit;  but  pointed  out  that  no  im- 
plied promise  would  arise  in  law  for 
money  advanced  to  a  married  woman 
under  such  circumstances,  and  no  ex- 
press promise  would  be  binding;*  dis- 
tinguishing between  such  a  case  and 
the  case  of  a  ratification  of  an  in- 
falit's  contract,  upon  the  ground  that 
her  original  promise  was  void,  while 
the  infant's  original  promise  was  only 
voidable. 

Distinction  based  on  point  iivlietlieT 
orig:inal  debt  iivas  in  Ivw  that  of  the 
husband. 

In  Goulding  v.  Davidson  (1863)  26 
N.  Y.  604,  infra,  the  Married  Women's 
Acts  in  force  when  the  goods  were 
purchased,  although  assumed,  for  the 
purposes  of  the  present  question  at 
least,  not  to  have  removed  the  dis- 
ability of  a  married  woman  to  make 
executory  contracts,  did  have  the  ef- 
fect to  prevent  the  husband  being 
liable  for  the  goods,  they  having  been 
purchased  by  the  wife  while  trading 
as  a  married  woman ;  and  the  opinion 
of  Emott,  J.,  in  that  case,  bases  an 
important  distinction  on  the  point. 
He  said:  ''So,  when  the  promisor 
was,  at  the  time  of  the  receipt  of  the 
benefit,  under  a  mere  disability  to 
contract  to  make  it  good,  arising  from 
a  rule  or  maxim  of  law,  and  although 
such  a  contract  could  neither  be  ex- 
pressed nor  implied  at  the  time,  yet 
a  subsequent  promise,  after  the  dis- 
ability is  removed,  will  rest  upon  the 
original  benefit,  passing  over  any  in- 
valid contract  or  promise  at  the  time. 
But  this  rule  would  not  help  the  case 
of  a  subsequent  promise  to  pay  for 
goods  sold  or  delivered  to  the  promi- 
sor while  a  married  woman,  at  com- 
mon law.  The  difficulty  in  such  a 
case  was  that  which  was  seen  in  the 
two  cases  in  the  court  of  King's  bench 
to  which  I  have  referred  (Littlefield 
V.  Shee  (1831)  2  Barn.  &  Ad.  811,  109 
Eng.  Reprint,  1343,  1  L.  J.  K.  B.  N.  S. 
12,  and  Meyer  v.  Haworth  (1838)  8 
Ad.  &  El.  467,  112  Eng.  Reprint,  916, 
3  Nev.  &  P.  462,  7  L.  J.  Q.  B.  N.  S. 
211).  In  such  cases,  at  common  law, 
the  goods  were,  in-  law,  supplied  to 
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the  husband^  and  the  price  was  a  debt 
owing  from  him,  and  never  from  her. 
If,  therefore,  she  gave  a  note  or  other 
express  obligation,  it  was  not  only 
void  but  had  no  consideration.  Even 
if  her  disability  to  contract  were  re- 
moved, or  did  not  exist,  yet,  as  long 
as  the  rules  of  the  common  law  as  to 
marital  rights  remained  unchanged, 
there  was  nothing  from  which  the 
law  could  imply  a  promise  to  pay,  be- 
cause the  goods  supplied  to  her  be- 
came her  husband's,  and  she  acquired 
no  beneficial  interest  in  them.  The 
law  might  imply  a  promise  on  his  part 
to  pay  for  them,  but  not  on  hers.  For 
this  reason,  I  agree  that,  at  common 
law,  a  promise  by  a  woman,  after 
coverture,  to  pay  for  goods  supplied 
to  her,  or  at  her  request,  while  mar- 
ried, could  not  be  sustained." 

The  distinction  suggested  in  Gould- 
ing  V.  Davidson,  supra,  was  applied  in 
Smith  V.  Allen  (1869)  1  Lans.  (N.  Y.) 
101,  where  it  was  held  that  a  promise 
by  a  widow  to  pay  a  note  given  by  her 
before  the  death  of  her  husband,  for 
goods  purchased  by  her  for  family 
use,  was  unenforceable.  And  the 
next  case,  although  decided  before 
Goulding  v.  Davidson,  recognizes  the 
same  distinction. 

Thus,  a  void  promise  by  a  married 
woman  to  pay  for  goods  purchased  by 
her  during  coverture  is  not  sufficient 
to  support  a  new  promise  to  pay  for 
the  goods  after  a  divorce  from  her 
husband.  Watkins  v.  Halstead  (1849) 
2  Sandf.  (N.  Y.)  311.  The  opinion  in 
this  case  says  that  if  anyone  was  li- 
able when  the  debt  was  contracted  it 
was  the  husband,  and  that  nothing 
appeared  to  exempt  him  from  liabil- 
ity. 

In  Kennerly  v.  Martin  (1844)  8  Mo. 
698,  holding  that  a  promise  by  a  wife, 
after  the  death  of  her  husband,  to  pay 
a  bill  for  medical  attendance  upon 
her  and  upon  slaves  not  shown  to  be 
her  separate  property,  was  not  found- 
ed on  a  good  consideration.  The 
court  did  not  expressly  deny  that  a 
moral  obligation  is  sufficient  to  sup- 
port an  express  promise,  but  pointed 
out  that  in  the  case  at  bar  there  was 
no  moral  obligation  on  the  wife  to  pay 
a   debt  contracted  during  her   hus- 


band's lifetime,  since  it  was  his  debt, 
and  not  hers,  and  distinguished  the 
case  from  Lee  v.  Muggeridge  (1813) 
5  Taunt  87,  128  Eng.  Reprint,  599, 
upon  that  ground. 

A  note  by  a  widow  for  a  store  ac- 
count charged  to  her  husband  before 
his  Hleath  is  without  consideration. 
Stockton  Bros.  v.  Reed  (1896)  65  Mo. 
App.  605.  The  court  in  this  case  says 
that  there  was  not  even  a  moral  obli- 
gation, but  lays  down  the  rule  as  fol- 
lows: ''A  moral  obligation  to  pay 
money  or  perform  a  duty  is  a  good 
consideration  to  do  so,  where  there 
was  originally  an  obligation  to  pay 
the  money  or  to  do  the  duty,  which 
was  enforceable  at  law  but  for  the  in- 
terference of  some  rule  of  law." 

A  promise  by  a  wife  to  pay  for 
grain  previously  furnished  on  her 
husband's  credit,  but  used  for  horsea 
owned  by  her,  is  not  supported  by  a 
consideration.  Stevens  v.  Mayberry 
(1889)  82  Me.  65,  19  Atl.  92. 

Minority  dootriae. 

The  doctrine  that  a  new  promise 
after  removal  of  the  disqualification 
of  coverture,  based  upon  the  original 
contract  of  a  married  woman,  which 
was  void  and  bound  neither  her  nor 
her  estate,  cannot  rest  for  its  consid- 
eration upon  the  moral  obligation, 
has  been  attacked  and  repudiated  by 
courts  of  high  standing. 

The  contrary  doctrine  was  asserted 
by  an  early  English  case  (Lee  v.  Mug- 
geridge (1813)  5  Taunt.  36,  128  Eng. 
Reprint,  599),  which  has  been  fre- 
quently cited  and  discussed  in  the 
later  cases,  both  by  those  for,  and 
those  against,  the  doctrine  it  asserts. 
In  that  case  it  was  held  that  the 
moral  obligation  of  a  widow  to  repay 
money  advanced  at  her  request  to  her 
son-in-law,  on  security  of  her  bond» 
was  a  sufficient  consideration  for  her 
promise,  after  her  husband's  decease, 
to  pay  the  same.  The  case,  however, 
is  somewhat  weakened  as  an  author- 
ity by  the  fact  that  each  of  the  four 
judges  who  expressed  his  opinion 
stated  broadly  and  unqualifiedly  the 
doctrine,  which,  as  has  been  seen, 
cannot  be  sustained  to  its  fall  extent, 
that  a  mere  moral  obligation  is  soffi- 
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cient  to  support  a  subsequent  prom- 
ise, and  seemed  to  base  the  decision 
on  that  ground.  It  is  significant  in 
this  connection  that  no  reference  was 
made  in  those  opinions  to  the  note  to 
Wennall  v.  Adney»  to  which  allusion 
is  made  supra,  U.  a.  The  next 
English  case  in  which  the  ques- 
tion arose  was  Littl^field  v.  Shee 
(1831)  2  Barn.  &  Aid.  811,  109  Eng. 
Reprint,  1848,  1  L.  J.  K.  B.  N.  S.  12. 
The  declaration  in  that  case  stated 
that  the  plaintiff's  testator  had,  at  the 
request  of  the  defendant,  a  married 
woman,  supplied  her  with  goods,  and 
that  in  consideration  of  the  premises, 
and  of  the  price  of  the  goods  being 
due  and  unpaid,  she  promised  to  pay 
therefor  after  her  husband's  death. 
The  court  held  that  the  declaration 
was  not  supported  by  the  proof,  and 
that  a  nonsuit  was  properly  granted 
because  the  declaration  in  substance 
alleged  that  the  amount  was  due  from 
her,  and  the  plaintiff  failed  in  proof 
of  that  allegation,  since  it  appears 
that  the  goods  were  supplied  to  her 
while  her  husband  was  living,  so  that 
the  price  constituted  a  debt  from  him. 
The  court  said  that  in  Lee  v.  Mugger- 
idge  all  the  circumstances  which 
showed  that  the  money  was,  in  con- 
science, due  from  the  defendant,  were 
correctly  set  forth  in  the  declaration. 

This  decision  seems  on  its  face 
clearly  distinguishable  from  Lee  v. 
Muggeridge  (Eng.)  supra,  upon  the 
ground  pointed  out  in  Goulding  v. 
Davidson  (1868)  26  N.  Y.  607,  supra, 
that  the  price  of  the  goods,  although 
they  were  furnished  to  the  wife,  orig- 
inally constituted  a  debt  from  the  hus-  - 
band.  Tenterden,  Ch.  J.,  however,  re- 
marked in  this  case:  "The  doctrine 
that  a  moral  obligation  is  sufficient 
consideration  for  a  subsequent  prom- 
ise is  one  which  should  be  received 
with  some  limitation."  And  that  re- 
mark was  regarded  by  the  court  in 
Eastwood  V.  Kenyon  (1840)  11  Ad.  & 
El.  488,  118  Eng.  Reprint,  482,  3  Perry 
&  D.  276,  4  Jur.  1081,  9  L.  J.  Q.  B.  N. 
S.  409,  6  Eng.  Rul.  Cas.  28,  infra,  as 
amounting  to  a  dissent  from  Lee  v. 
Muggeridge. 

The  distinction  above  referred  to 
would  also  seem  to  account  for  the 


decision  in  the  case .  next  cited.  A 
record  which  merely  states  that  goods 
were  supplied  to  a  married  woman, 
who  after  her  husband's  death  prom- 
ised to  pay,  is  not  sufficient.  The  debt 
was  never  owing  from  her,  and  if 
there  was  a  moral  obligation  it  should 
have  been  shown.  Meyer  v.  Haworth 
(1888)  8  Ad.  &  El.  467,  112  Eng.  Re- 
print,  916,  3  Nev.  &  P.  462,  7  L.  J.  Q. 
B.  N.  JS.  211. 

In  Eastwood  v.  Kenyon  (Eng.) 
supra,  however,  it  was  held  that  an 
agreement  by  a  husband  with  his 
wife's  former  guardian  to  pay  a  note 
given  by  the  latter,  the  proceeds  of 
which  had  beeti  expended  in  .improv- 
ing the  real  estate  of  his  ward  before 
her  marriage,  was  without  considera- 
tion, notwithstanding  that  the  wife, 
after  attaining  her  majority  and  while 
sole,  assented  to  the  improvements 
and  promised  to  pay  the  note,  and  the 
husband,,  in  the  right  of  his  wife,  had 
received  all  the  benefit,  and  in  con- 
sideration of  the  premises  had  prom- 
ised to  pay  the.  note.  This  case  has 
been  regarded  as  overruling  Lee  v. 
Muggeridge,  and  as  establishing  in 
England  the  contrary  doctrine.  The 
opinion  refers  to  the  note  in  (1802) 
3  Bos.  &  P.  249,  127  Eng.  Reprint,  138, 
and  approves  of  the  rule  there  laid 
down,  ''that  an  express  promise  .  .  . 
can  only  revive  a  precedent  good  con- 
sideration which  might  have  been  en- 
forced at  law  through  the  medium  of 
an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of 
law;  but  can  give  no  original  right 
of  action  if  the  obligation  on  which 
it  is  founded  never  could  have  been 
enforced  at  law,  though  not  barred 
by  amy  legal  maxim  or  statute  pro- 
vision." The  court  says  that  Lee  v. 
Muggeridge  is  decidedly  at  variance 
with  the  doctrine  of  the  note.  If  the 
reference  here  is  to  the  assertion  in 
that  case  of  the  broad  doctrine  that 
a  moral  obligation  is  a  good  consider- 
ation for  a  promise,  the  statement  is 
undoubtedly  true;  but  it  is  not  so 
clear  that  the  actual  decision  in  that 
case  is  at  variance  with  the  note.  In- 
deed, it  is  difficult  to  perceive  why  the 
consideration  upon  which  a  married 
woman's  contract  rests  does  not  come 
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within  the  definition  here  given  of  a 
consideration  that  may  be  revived.  In 
subsequent  cases  the  validity  of  the 
new  promise  has  l^een  denied  upon 
the  ground  that  the  original  promise 
was  not  merely  voidable,  as  in  the 
case  of  an  infant's  contract,  but  abso- 
lutely void;  but  there  does  not  seem 
to  be  any  isuggestion  of  such  a  dis- 
tinction in  this  statement  of  the  rule. 
The  doctrine  of  Lee  v.  Muggeridge 
was  adopted,  as  applied  to  a  case 
where  there  was  no  original  liability 
on  the  paitt  of  the  husband,  after  a 
full  discussion  by  Goulding  v.  David- 
son (1863)  26  N.  Y.  604,  in  which  the 
New  Yqrk  court  of  aifpeals  held  that 
where  a  married  woman,  carrying  on 
trade  as  an  unmarried  woman  in  her 
own  nam;e,  bought  goods  for  her  busi- 
ness on  heir  own  credit  and  respon- 
sibility, and  gave  her  notes  for  part 
of  the  price,  her  subsequent  promise, 
after  her  husband's  death,  to  pay  the 
notes  and  the  residue  of  the  price  of 
the  goods,  had  a  sufficient  support  in 
the  moral  obligation  founded  upon  the 
antecedent  valuable  consideration 
created  for  her  own  personal  benefit. 
Littlefield  v.  Shee  (1831)  2  Bam.  & 
Ad.  811,  109  Eng.  Reprint,  1343,  1  L. 
J.  K.  B.  N«  S.  12,  as  already  shown, 
was  distinguished  upon  the  ground 
that  the  price  of  goods,  although  they 
were  furnished  to  her,  originally  con- 
stituted a  debt  from  the  husband. 
Emott,  J.,  alluding  to  the  distinction 
taken  in  some  cases  between  obliga- 
tions which  are  void  and  such  as  are 
only  voidable,  says  that  if  the  contract 
is  wholly  void  it  alone  will  not  sustain 
a  subsequent  promise  to  fulfil  it;  but 
where  there  is,  beyond  or  before  the 
void  security  or  agreement,  a  moral 
obligation  or  duty,  arising  from  bene- 
fits received  or  otherwise,  which 
would  raise  an*  implied  promise,  except 
for  the  disability  to  .make  a  promise 
which  the  law  imposes,  a  promise 
made  after  the  disability  is  removed 
can  rest  upon  this  benefit  and  duty 
as  a  sufficient  consideration.  He  says 
that  the  statement  in  the  note  in  Wen- 
uall  V.  Adney  (1802)  3  Bos.  &  P.  247, 
127  Eng.  Rieprint,  137,  that,  ''if  a  con- 
tcact  between. two  persons  be  void  and 
4iot  merely  hroidable,  no  subsequent 


express  promise  will  operate  to  charge 
the  party  promising,  even  though  he 
has  received  a  benefit  from  the  con- 
tract," is  strictly  true  as  to  a  promise 
founded  upon  the  contract  alone;  but 
the  case  of  usurious  loans  which  the 
borrower  will  be  held  to  pay  upon  a 
subsequent  promise  shows  that  when, 
behind  the  void  contract,  there  is  a 
sufficient  consideration,  it  will  sustain 
a  subsequent  promise.  Again,  he 
says:  "So,  when  the  promisor  was,  at 
the  time  of  the  receipt  of  the  benefit, 
under  a  mere  disability  to  contract  to 
make  it  good,  arising  from  a  rule  or 
maxim  of  law,  and  although  such  a 
contract  could  neither  be  expressed 
nor  implied  at  the  time,  yet  a  subse- 
quent promise,  after  the  disability  is 
removed,  will  rest  upon  the  original 
benefit,  passing  over  any  invalid  con- 
tract or  prondrise  at  the  time."  In 
two,  at  least,  of  the  three  opinions 
in  the  Goulding  Case,  the  new  promise 
is  regarded  as  coming  within  the  rule 
as  stated  in  the  note  in  (1802)  3  Bos. 
&  P.  249,  127  Eng.  Reprint,  138,  supra, 
II.  a. 

Nelson,  Ch.  J.,  in  Wilson  ▼.  Burr 
(1841)  26  Wend.  (N.  Y.)  386,  after 
holding  that  a  feme  covert  who  re- 
tains counsel  in  a  divorce  suit  was 
not  liable  to  him  for  his  fees,  said 
(obiter)  that  if  a  promise  subsequent 
to  divorce  could  be  shown,  the  de- 
fendant would  be  liable;  that  in  that 
case  the  previous  services  for  her 
benefit,  and  at  her  request,  would  con- 
stitute a  moral  obligation  sufficient  to 
uphold  the  promise  made  after  the  re- 
moval of  the  disability. 

The  Pennsylvania  courts,  also,  have, 
in  a  number  of  cases,  adopted  the 
doctrine  of  Lee  v.  Muggeridge  and 
Goulding  v.  Davidson. 

Where  a  married  woman  with  a  con* 
siderable  separate  income  of  her  own 
induces  another  to  expend  time  and 
labor  for  her  son  by  promising  that 
she  would  pay  therefor,  her  subse- 
quent promise,  after  the  dissolution 
of  the  marriage,  to  pay  for  the  same» 
is  supported  by  a  consideration. 
Hemphill  v.  McClimans  (1866)  24  Pa. 
367.  While  it  appears  in  this  case 
that  the  defendant  had  a  separate  es- 
tate at  the  time  of  hter  marriage,  tt 
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does  not  appear  that  the  debt,  before 
the  new  promise,  was  enforceable 
against  such  separate  property  in 
equity;  and  the  court  says  that  the 
plaintiff  is  bound  to  know  that  her 
original  contract  was  good  for  noth- 
ing, and  that  he  trusted  to  her  own 
justice. 

In  Kelly  v.  Eby  (1891)  141  Pa.  176, 
21  Atl.  512,  the  court,  citing  the  Hemp- 
hill Case,  said  that  if  the  loan  Was 
made  to  a  married  woman,  she  was 
under  no  legal  obligation  to  pay  it; 
but  the  moral  duty  arising  therefrom 
was  a  sufficient  consideration  to  sup- 
port an  express  promise  made  after 
discoverture. 

Original  notes  given  by  a  wife  as 
surety  for  her  husband  which,  though 
imposing  no  legal  liability  on  her,  she 
is  under  a  moral  obligation  to  pay,  are 
a  sufficient  consideration  for  renewal 
notes  given  by  her  after  her  husband's 
death  (Rathfon  v.  Locher  (1916)  215 
Pa.  571,  64  Atl.  790)  or  lunacy 
(Young's  Estate  (1912)  234  Pa.  287, 
83  Atl.  201).  So,  a  promise  by  a  mar- 
ried woman  during  coverture  to  se- 
cure the  payment  of  loans  made  to  her 
husband  imposes  a  moral  obligation 
.upon  her  which  is  a  sufficient  consid- 
eration for  a  subsequent  promise 
made  after  discoverture.  Holden  v. 
Banes  (1891)  140  Pa.  63,  21  Atl.  240. 

The  indebtedness  of  a  married  wom- 
an is  a  sufficient  consideration  to  sup- 
port a  promise  by  a  third  person  to 
pay  it.  Leonard  v.  Duffin  (1880)  94 
Pa.  218.  The  decision  on  this  point 
was  treated  as  a  corollary  of  the 
proposition  that  the  moral  obligation 
is  sufficient  to  support  a  promise  by 
a  married  woman  herself  after  dis- 
coverture. 

The  moral  obligation  of  a  woman 
to  pay  notes  given  by  a  firm  of  which 
she  is  a  member  while  covert  is  a 
sufficient  consideration  as  to  her  for 
renewal  notes  given  by  the  firm  after 
her  discoverture.  Brooks  v.  Mer- 
chants' Nat.  Bank  (1889)  125  Pa.  394, 
U  Atl.  418. 

The  court,  in  Brown  v.  Bennett 
(1874)  75  Pa.  420,  held  that  a  promise 
by  a  woman  after  discoverture  to 
ratify  a  contract  for  the  sale  of  her 
real   estate,  made  during  coverture, 


was  valid.  The  court,  however,  said 
that  a  naked  ratificatioti  by  a  married 
woman  after  discoverture  would  not 
avail,  but  that  in  the  case  at  bar  she 
received  one  of  the  instalments  due 
upon  the  contraci  after  the  death  of 
her  husband,  and  that  that  was  suffi-  ' 
cient  to  support  the  promise,  admit- 
ting a  consideration  to  be  necessary. 

In  Trout  v.  McDonald  (1876)  83  Pa. 
144,  9  Mor.  Min.  Rep.  32,  the  court 
held  that  a  widow  had,  by  receiving 
royalties,  ratified  the  grant  of  a  right 
to  mine  coal  on  her  property  made  by 
her  husband  during  his  lifetime. 

If  the  original  debt  for  which  a 
married  woman  gave  a  joint  judg- 
ment note  with  her  husband  was  her 
own,  though  unrecoverable  by  reason 
of  her  coverture,  the  moral  obligation 
to  pay  is  a  sufficient  consideration  to 
support  a  ratification  or  recreation  of 
it  after  coverture  ceased.  If  the  orig- 
inal debt  was  that  of  her  husband, 
which  she  during  coverture  had  con- 
tracted to  pay  out  of  her  separate 
estate,  this  fact  creates  a  moral  obli- 
gation which  is  a  sufficient  consider- 
ation to  support  an  agreement  to  re- 
vive the  judgment  entel*ed  upon  the 
note.  Geiselbrecht  v.  Geiselbrecht 
(1898)  8  Pa.  Super.  Ct.  183,  \ 

The  moral  obligation  resting  upon 
a  married  woman  to  pay  a  judgment 
note  which  was  originally  void  be- 
cause of  her  coverture  is  sufficient  to 
support  a  revival  of  the  judgment  by 
agreement,  after  the  removal  of  her 
disability  by  the  Married  Woman's 
Act.  Lyons  v.  Burns  (1890)  8  Pa. 
Co.  Ct.  359. 

The  moral  obligation  of  a  married 
woman  to  pay  a  note  made  by  herself 
and  husband,  though  on  its  face  the 
debt  of  the  latter,  is  sufficient  to  sup- 
port a  new  promise  to  do  so  after  the 
death  of  her  husband.  Root's  Estate 
(1887)  11  Lane.  L.  Rev.  (Pa.)  225. 

Lafitte  V.  Delogny  (1881)  33  La. 
Ann.  659,  and  Brownson  v.  Weeks 
(1895)  47  La.  Ann.  1042,  17  So.  489, 
held  that  a  wife  may,  after  the  death 
of  her  husband,  ratify  an  act  during 
his  lifetime  by  which  she  bound  her- 
self and  her  property  for  his  debt. 
These  decisions  are  upon  the  ground 
that  the  nullity  of  the  contract 'was 
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not  such  as  to  make  it  absolutely  non- 
existent, but  it  simply  remained  dur- 
insT  the  marriage  without  effect. 

In  Allen  v.  McGuIlough  (1870)  2 
Heisk.  (Tenn.)  174,  5  Am.  Rep.  27,  it 
was  said  that  if  a  husband,  released 
by  the  wife's  death  from  the  antenup- 
tial debt  of  the  wife,  promises  to  pay 
it,  the  promise  will  create  a  valid 
obligation.  This  was  said  to  follow, 
by  parity  of  reasoning,  from  the  prop- 
osition that  if,  after  the  husband's 
death,  the  wife,  being  under  a  moral 
obligation  to  pay  debts  contracted  by 
her  during  the  marriage,  but  for  which 
she  could  not  have  been  sued,  promises 
to  pay,  the  moral  obligation  is  a  suffi- 
cient consideration  to  support  the 
promise,  and  the  action  can  be  main- 
tained. 

The  Mississippi  high  court  of  errors 
and  appeals  in  Franklin  v.  Beatty 
(1854)  27  Miss.  347,  said:  'The  con- 
tract of  a  feme  covert  is  void  by  the 
common  law.  But  it  is  not  void  to  all 
intents  and  purposes.  It  is  neither 
malum  prohibitum  nor  malum  in  se. 
It  may  be  founded  on  a  good  and  valid 
consideration,  entitling  it,  in  all  but 
its  form,  to  the  favorable  considera- 
tion of  a  court  of  justice.  In  the 
form  in  which  it  stands  it  cannot  be 
enforced,  but  the  good  and  valuable 
consideration  for  which  it  was  given 
creates  a  moral  obligation  which  will 
support  a  new  promise  founded  on  it, 
made  by  her  after  she  becomes  a  feme 
sole."  Under  the  influence  of  the 
principle  so  stated  the  court  upheld 
a  mortgage  executed  by  the  husband 
and  wife  on  her  separate  property  to 
secure  notes  previously  given  by  her. 
The  decision,  it  will  be  observed,  is 
not  upon  the  ground  that  the  notes 
were  originally  chargeable  in  equity 
against  her  separate  property,  since 
the  joint  deed  of  herself  and  her  hus^ 
band,  under  the  statute,  was  neces- 
sary to  charge  her  separate  estate. 
The  court  relies  for  support  of  its 
proposition  on  Lee  v.  Muggeridge 
(1813)  5  Taunt.  36,  128  Eng.  Reprint, 
599.  This  decision,  however,  as  point- 
ed out  by  the  court  in  Hendricks  v. 
Robinson  (1879)  56  Miss.  694,  81  Am. 
Rep.  382,  was  virtually  overruled  in 
Porterfield  v.  Butler  (1872)  47  Miss. 


165,  12  Am.  Rep.  329,  in  which  the 
supreme  court  of  the  same  state  re- 
viewed at  length  the  question  whether 
a  promise  by  a  married  woman  could 
be  revived  by  her  subsequent  promise 
after  discoverture,  without  any  new 
consideration,  and  finally  decided  the 
question  in  the  negative.  The  ques- 
tion is  discussed  from  the  point  of 
view  of  the  moral  obligation  involved, 
and  the  court  refused  to  follow  Lee 
V.  Muggeridge,  saying  that  that  case 
had  been  practically  overruled  by  sub- 
sequent cases.  It  is  somewhat  sur- 
prising that  the  opinion  makes  no 
reference  whatever  to  Franklin  v. 
Beatty,  although  the  decision  an- 
nounced is  directly  opposed  to  the  de- 
cision in  that  case.  The  position  of 
the  court  seems  to  be  sunmiarized  in 
the  following,  from  the  opinion :  ''The 
contract  sought  to  be  revived  and  en- 
forced is  void  ab  initio,  void  at  the 
common  law,  and  void  as  unauthorized 
by  statute,  nor  is  there  resting  upon 
the  defendant  any  mosal  or  conscien- 
tious obligation  to  perform  the  orig- 
inal undertaking.  A  feme  covert  can 
acquire  property  under  our  laws  only 
for  cash,  and  the  purchase  of  a  steam- 
boat on  credit  [the  original  obliga- 
tion was  incurred  for  such  purchase] 
is  so  entirely  contrary  to  the  spirit 
of  recent  legislation  for  the  protection 
of  married  women,  and  so  clearly  un- 
authorized by  the  enabling  acts  of  the 
last  few  years,  that  such  a  transac- 
tion fails  to  commend  itself  to  the 
favor  of  the  courts,  or  to  impose  a 
claim  upon  the  conscience  of  the 
party." 

When     oriainal     proatise    blading    ia 
equity. 

It  may  be  observed  that,  whether  the 
particular  jurisdiction  is  committed 
to  the  majority  or  minority  doctrine 
as  to  the  sufficiency  of  the  moral  obli- 
gation to  sustain  a  new  promise  after 
discoverture  where  the  antecedent 
promise  was  void,  it  is  agreed  that  the 
new  promise  is  good  if  the  original 
promise,  though  unenforceable  at  law, 
was  binding  in  equity  upon  the  wife's 
separate  estate.  (Upon  that  assump- 
tion, of  course,  it  is  not  necessary  to 
rely  upon  the  moral  obligation.) 

United     Statea— Bibbs    t.    Davis 
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<1861)  2  Hayw.  &  H.  864,  Fed.  Cas. 
No.  18^6. 

Alabama.— Vance  v.  Wells  (1845)  8 
Ala.  899;  Doss  v.  Peterson  (1886)  82 
Ala.  263,  2  So.  644. 

Arkansas. — ^Viser  v.  Bertrand  (1858) 
14  Ark.  267. 

ConnectiGut.  —  Craft  v.  RoUand 
(1870)  37  Conn.  491. 

Georgia^— Cleland  v.  Low  (1861)  82 
Ga.  458. 

New  Jersey. — Condon  v.  Barr  (1886) 
49  N.  J.  L.  53,  6  Atl.  614. 

North  Carolina. — Felton  v.  Reid 
(1859)  52  N.  C.  (7  Jones,  L.)  269; 
Long  v.  Rankin  (1891)  108  N.  G.  333, 
12  S.  E.  987;  Wilcox  v.  Arnold  (1895) 
116  N.  C.  708,  21  S.  E.  484. 

Vermont.  —  Hubbard  v.  Bugbee 
(1882)  55  Vt.  506,  45  Am.  Rep.  639; 
Hubbard  ▼.  Bugbee  (1886)  58  Vt.  172, 
2  Atl.  594;  Sherwin  v.  Sanders  (1887) 
59  Vt.  499,  59  Am.  Rep.  750,  9  Atl. 
239. 

In  Bibbs  v.  Davis  (1861)  2  Hayw.  & 
H.  364,  Fed.  Cas.  No.  18,235,  it  was 
held  that  where  a  woman,  during  mar- 
riage, made  a  contract  in  reference  to 
her  separate  estate,  and  subsequent- 
ly, after  the  death  of  her  husband, 
promised  to  pay  the  same,  she  was 
liable  thereon  at  law. 

In  Vance  v.  Wells  (1845)  8  Ala. 
399,  where  goods  were  furnished  dur- 
ing coverture  to  a  married  woman  on 
the  faith  of  her  separate  estate,  and 
she  executed  a  note  for  them  as 
surety  of  her  husband,  an  express 
promise  to  pay,  made  after  the  death 
of  her  husband,  was  held  valid  upon 
the  ground  that  the  promise  during 
coverture,  though  void  at  law,  in 
equity  created  a  charge  on  her 
separate  estate,  and  the  mora]  con- 
sideration originated  from  an  obliga- 
tion capable  of  enforcement  in  equity. 

A  contract  of  a  married  woman  for 
professional  services  in  obtaining  a 
divorce  may  be  enforced  upon  her  ex- 
press promise  to  pay  after  she  be- 
comes discovert,  without  any  new  or 
further  consideration  for  the  promise. 
Viser  v.  Bertrand  (1853)  14  Ark.  267. 
The  decision  in  this  case  is  not  upon 
the  ground  that  a  mere  moral  obliga- 
tion  is  sufficient  to  support  a  promise; 
but  it  was  held  that  while  her  promise 


to  pay,  made  during  coverture,  was 
void  at  law,  yet  it  was  chargeable  upon 
her  separate  estate  in  equity,  and  the 
court  says:  'If  the  agreement  of  a 
feme  covert  to  contract  is  valid  so  as 
to  be  obligatory  in  equity,  her  promise 
after  she  becomes  discovert  need  not 
depend  upon  the  moral  obligation,  nor 
is  the  promise  of  one  not  under  a  dis- 
ability aided  by  any  moral  obligation 
where  there  never  was  a  precedent 
good  consideration."  It  appears  in 
this  case  that  the  wife  had  a  separate 
estate. 

A  promise  by  a  woman,  after  the 
termination  of  her  coverture,  to  pay 
a  debt  for  articles  of  comfort  and 
support  of  the  household  for  which 
her  separate  estate  would  have  been 
liable  under  the  statute  then  in  force, 
is  supported  by  a  sufficient  consider- 
ation— especially  where  she  is  grant- 
ed a  further  indulgence  in  payment. 
Doss  V.  Peterson  (1886)  82  Ala.  253, 
2  So.  644. 

A  married  woman  may  contract 
debts  and  render  her  separate  estate 
liable  in  equity  for  the  payment;  and 
if  her  separate  estate  is  bound,  she 
is  under  a  moral  and  equitable  obli- 
gation to  pay  the  claim,  which  is  a 
sufficient  consideration  for  a  subse- 
quent promise  tp  do  so,  made  after 
her  husband's  abandonment  of  her. 
Craft  V.  Rolland  (1870)  37  Conn.  491. 
This  was  an  action  of  assumpsit  for 
provisions  furnished  wholly  upon  the 
wife's  credit  while  the  family  were 
living  on  a  farm  bought  with  her 
money,  she  having  other  separate 
property. 

A  charge  created  by  a  married  wom- 
an upon  her  separate  estate,  which 
may  be  enforced  in  equity,  is  a  suffi- 
cient consideration  to  support  her 
personal  contract  after  she  becomes  a 
feme  sole.  Cleland  v.  Low  (1861)  32 
Ga.  458. 

In  Hubbard  v.  Bugbee  (1882)  55 
Vt.  506,  45  Am.  Rep.  639,  there  was 
a  demurrer  to  a  declaration  declaring 
upon  a  promise  made  by  a  widow  to 
pay  a  note  executed  by  her  while  mar- 
ried, and  alleged  to  have  been  given 
for  money  borrowed  for  the  improve- 
ment of  her  separate  real  estate.  The 
court  held  that  the  promise  was  sup- 
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ported  by  a  sufficient  consideration, 
if  the  facts  alleged  in  the  declaration 
were  true,  since  her  separate  prop- 
erty would  have  been  charged  in 
equity  with  the  note.  The  case  came 
before  the  court  again  in  (1885)  58 
Vt.  172,  2  Atl.  594,  and  it  then  ap- 
peared that  the  defendant  had  no 
separate  estate  when  the  note  was 
given,  and  upon  that  state  of  facta 
the  court  held  that  the  new  promise 
was  without  consideration. 

A  promise  by  a  married  woman 
having  a  separate  equitable  estate,  to 
pay  for  goods  needed  in  the  family  and 
sold  to  her  upon  the  credit  of  such 
estate,  is  sufficient  to  support  a  prom- 
ise by  her,  after  discoverture,  to  pay 
the  same.  Sherwin  v.  Sanders  (1887) 
59  Vt.  499,  59  Am.  Rep.  750,  9  Atl.  239. 

4,  Moral  obligation  arising  from  illegal 

contract. 

The  cases  as  to  the  sufficiency  of 
the  moral  obligation  to  support  a  new 
promise  in  case  the  original  promise 
is  illegal  are  cited  merely  for  the  pur- 
pose of  illustrating  a  particular  appli- 
cation of  the  exception  to  the  general 
doctrine  that  a  moral  obligation  is  not 
a  sufficient  consideration  for  a  prom- 
ise. It  is,  of  course,  impossible  in 
this  annotation  to  discuss  the  general 
question  as  to  the  ratification  of  il- 
legal contracts. 

The  rule  that,  where  the  usurious 
securities  given  for  a  loan  have  been 
abandoned,  a  new  promise  to  repay  the 
principal  with  legal  interest  is  valid, 
has  sometimes  been  treated  as  resting 
upon  the  moral  obligation.  See  Barnes 
V.  Hedley  (1809)  2  Taunt.  184,  127 
Eng.  Reprint,  1047;  Flight  v.  Reed 
(1863)  1  Hurlst.  &  C.  703,  158  Eng. 
Reprint,  1067;  82  L.  J.  Exch.  N.  S. 
265,  9  Jur.  N.  S.  1016,  8  L.  T.  N.  S. 
638,  12  Week.  Rep.  53;  Garvin  v. 
Linton  (1896)  62  Ark.  370,  35  S.  W. 
430,  37  S.  W.  569;  kilbourn  v.  Brad- 
ley (1808)  3  Day  (Conn.)  356,  3 
Am.  Dec.  273;  Early  v.  Mahon  (1821) 
19  Johns.  (N.  Y.)  147,  10  Am.  Dec. 
204;  Hammond  v.  Hopping  (1835)  13 
Wend.  (N.  Y.)  505;  Goulding  v. 
Davidson  (1863)  26  N.  Y.  620. 

So,  a  promise  subsequent  to  the 
Civil  War,  to  pay  an  obligation  evi- 


denced by  a  note  executed  during  the 
war,  and  which  was  invalid  because 
one  of  the  parties  resided  within  the 
Confederate,  and  the  other  within  the 
Federal,  military  lines,  having  a  moral 
obligation  as  its  basis,  can  be  en- 
forced in  a  suit  Ifiereon.  Ledoux  v. 
Buhler  (1869)  21  La.  Ann.  130. 

Although  a  bill  drawn  by  a  prisoner 
of  war  in  France  upon  a  person  resi- 
dent in  England  in  favor  of  an  alien 
could  not  have  been  originally  en- 
forced, the  drawer  is  liable  on  a  sub- 
sequent promise  in  time  of  peace  to 
pay  the  principal  and  interest.  Du- 
hammel  v.  Pickering  (1817)  2  Starkie 
(Eng.)  90,  19  Revised  Rep.  686.  Lord 
Ellenborough  said  that  undoubtedly 
the  bill  was  void  in  its  original  con- 
coction, but  was  not  so  far  void  that 
it  could  not  constitute  the  basis  of 
the  promise  by  which  the  party  may 
bind  himself  on  the  return  of  peace. 
The  moral  obligation  to  pay  a  note 
that  is  invalid  because  made  on  Sun- 
day is  a  sufficient  consideration  to 
support  a  new  promise  to  pay  the  same 
made  on  a  week  day.    Tucker  v.  West 

(1874)  29  Ark.  386. 

So,  the  moral  obligation  resting 
upon  one  to  repay  or  in  some  way 
account  for  money  loaned  to  him  on 
Sunday  is  a  sufficient  consideration  to 
support  an  express  promise  to  repay 
the  money,  although  neither  the  loan 
itself,  nor  the  note  given  therefor,  is 
enforceable,  because  in  violation  of 
the    Sunday    law.     Gwinn    v.    Simes 

(1875)  61  Mo.  336. 

Where  a  contract,  otherwise  valid, 
is  void  by  reason  of  having  been  made 
oji  Sunday,  as,  where  property  is  sold 
and  delivered  on  that  day  on  credit,  a 
subsequent  promise  to  pay  for  the 
goods,  made  any  day  other  than  Sun- 
day, is  valid,  and  an  action  can  be 
maintained  on  such  new  promise.  Mel- 
choir  V.  McCarty  (1872)  31  Wis.  252, 
11  Am.  Rep.  605.  The  court  in  this 
case  said  that  the  rule  above  stated 
was  an  exception  to  the  general  rule 
that  a  promise  to  pay  for  a  past  con- 
sideration for  which  there  is  not,  and 
never  has  been,  any  legal  liability  on 
the  part  of  the  party  promising  it, 
does  not  make  a  contract  binding  in 
law. 
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Reeves  v.  Butcher  (1865)  81  N.  J.  L. 
224,  while  intimating  that  a  subse- 
quent promise  to  pay  a  note,  void  be- 
cause given  on  Sunday,  would  support 
an  action,  holds  that  payment  of  inter- 
est on  such  note  does  not  amount  to 
a  new  promise. 

In  Pope  V.  Linn  (1863)  50  Me.  88, 
declaring  that  if  a  note  is  made  on 
Sunday,  in  violation  of  law,  and  there- 
fore ie  illegal,  a  subsequent  promise  to 
pay  it  will  not  make  it  any  less  illegal, 
it  is  to  be  observed  that  the  point  was 
not  the  want  of  consideration,  but  the 
illegality  of  the  subsequent  promise. 

In  Bates  v.  Watson  (1853)  1  Sneed 
(TeniL)  376,  holding  that  an  action 
could  not  be  maintained  upon  a  sub- 
sequent promise  to  repay  money 
loaned  to  the  promisor  to  bet  on  an 
election,  the  court  said  that  no  lia- 
bility can  be  created  by  a  subsequent 
promise,  where  no  legal  obligation 
ever  existed  previously,  unless  sup- 
ported by  a  new  and  sufficient  con- 
sideration, and  that  even  a  moral 
obligation  is  not  a  sufficient  considera- 
tion to  support  a  subsequent  promise. 
Apparently,  however,  the  promise  in 
this  case  would,  in  any  event,  have 
been  held  invalid,  because  of  its  con- 
nection with  an  illegal  transaction. 

A  sale  of  liquors  in  violation  of  the 
liquor  law  does  not  furnish  a  con- 
sideration which  will  support  a  new 
promise  to  pay  for  the  same,  after  the 
repeal  of  the  law.  Ludlow  v.  Hardy 
(1878)  38  Mich.  690.  This  decision 
is  put  upon  the  ground  that  the  sale 
liad  no  legal  vitality  originally,  and 
nothing  has  occurred  since  to  breathe 
life  into  it,  and  hence  it  has  never 
been  sufficient  to  afford  any  considera- 
tion for  a  promise. 

A  contract  to  pay  for  medical  serv- 
ices rendered  by  one  not  duly  licensed 
to  practise  being  void  at  the  time  it 
was  made,  there  is  no  consideration 
to  support  a  new  promise  to  pay,  after 
thcf  passage  of  a  statute  dispensing 
with  the  necessity  of  a  license.  Puck- 
ett  V.  Alexander  (1889)  102  N.  C.  95, 
8  L.R.A.  43,  8  S.  E.  767. 

4f,  Moral  olfUo<i^tion  connected  %vith  con» 
tract  within  Statute  of  Frauds. 

Cases    like    Leimbach    v.    Regner 


(1904)  70  N.  J.  L.  608,  57  Atl'.  138, 
involving  merely  the  right  to  recover 
upon  a  quantum  meruit,  and  not  upon 
a  subsequent  promise;  and  cases  like 
Kraak  v.  Fries  (1892)  21  D.  C.  100, 
18  L.R.A.  142,  and  Liddle  v.  Needham 
(1878)  39  Mich.  147,  33  Am.  Rep.  359, 
and  Jones  v.  Jones  (1840)  6  Mees.  & 
W.  84,  151  Eng.  Reprint,  381,  9  L.  J. 
Exch.  N.  S.  178,  where  the  promise 
relied  on  was  a  part  of  the  original 
agreement  which  was  within  the  Stat- 
ute of  Frauds,  and  not  a  subsequent 
promise  based  upon  what  had  been 
done  or  received  under  the  original 
contract — are  not  within  the  scope  of 
the  annotation.  Cases  like  Michener 
v.  Henderson  (1913)  181  Ala.  115,  61 
So.  240,  and  Sedgwick  v.  Tucker 
(1883)  90  Ind.  271,  upholding  executed 
contracts  made  in  consideration  of 
prior  contracts  within  the  Statute  of 
Frauds  are  also  beyond  its  scope. 

Nor  does  it  purport  to  cover  cases 
like  Sorenson  v.  Smith  (1913)  65  Or. 
78,  51  L.R.A.(N.S.)  612,  129  Pac,  757, 
131  Pac.  1022,  Ann.  Cas.  1915A, 
1127,  involving  merely  this  question 
whether  the  acceptance  of  the  services 
by  the  owner  ratifies  a  contract  of 
employment  so  as  to  render  the  owner 
liable,  where  the  contract  was  not  in 
writing  as  required  by  the  statute. 

Upon  the  question  broadly  stated 
whether  a  contract  unenforceable  be^ 
cause  of  the  Statute  of  Frauds,  or  the 
moral  obligation  arising  from  Buch  a 
contract  or  from  the  benefit  derived 
by  the  promisor  thereunder,  furnishes 
a  consideration  which  will  support  a 
subsequent  executory  promise,  there  is 
a  decided  conflict  of  authority,  or,  at 
least,  diversity  of  results.  There  is 
less  conflict  when  the  question  is  more 
narrowly  stated  with  reference  to  con- 
tracts which  the  Statute  of  Frauds  in 
terms  or  effect  declares  void,  as 
distinguished  from  those  which  the 
statute  in  effect  merely  declares  un- 
enforceable or  unprovable.  As  sub- 
sequently shown,  however,  there  is  a 
square  conflict  of  authority  even  upon 
this  narrower  question. 

Proceeding  in  general  upon  the 
doctrine  exemplified  by  cases  cited 
supra,  in.  a,  that  a  moral  obligation 
furnishes  a  consideration  for  a  sub' 
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sequent  executory  promise  only  when 
there  was  once  a  legal  obligation,  it 
has  been  held  in  a  number  of  cases 
that  an  agreement  which  is  void  under 
the  Statute  of  Frauds  is  not  a  con- 
sideration for  a  subsequent  executory 
contract;  and  in  most,  at  least,  of 
these  cases,  this  view  negatives  the 
efficacy,  as  a  consideration  for  the 
subsequent  promise,  of  the  promisor's 
moral  obligation  or  his  antecedent 
receipt  of  benefit  even  of  a  material 
or  pecuniary  character,  under  the  void 
agreement.  But  see  infra,  for  the  sug- 
gestion of  a  distinction  on  this  point. 

United  States. — Lloyd  v.  Fulton 
(1876)  91  U.  S.  479,  23  L.  ed.  363. 

Alabama.— Agee  v.  Steele  (1846)  8 
Ala.  948. 

Connecticut  —  North  v.  Forest 
(1843)   15  Conn.  400. 

Illinois.— Huey  v.  Frank  (1913)  182 
111.  App.  431;  Richardson  v.  Richard- 
son (1893)  148  IlL  563,  26  L.R.A.  305, 
36  N.  E.  608. 

Maine. — Farnham  v.  O'Brien  (1843) 
22  Me.  475. 

Michigan.— Hall  v.  Soule  (1863)  11 
Mich.  494.  But  see  Bagaeff  v.  Proko- 
PIK  (reported  herewith)  ante,  1292. 

New  Jersey. — Stout  v.  Humphrey 
(1903)  69  N.  J.  L.  436,  55  Atl.  281 
(broker) ;  Bagnole  v.  Madden  (1908) 
76  N.  J.  L.  255,  69  Atl.  967;  Shields 
V.  Sterrat  (1909)  77  N.  J.  L.  404,  71 
Atl.  ,1128. 

New  York.  —  Silvemail  v.  Cole 
(1852)  12  Barb.  685;  Allen  v.  Scarff 
(1856)  1  Hilt  209. 

WisconsiiL — Hooker  v.  Enab  (1870) 
26  Wis.  511;  Nichols  v.  Mitchell 
(1872)  30  Wis.  329. 

So,  a  discharge  from  a  contract  in- 
valid under  the  Statute  of  Frauds  fur- 
nishes no  consideration  for  a  promise 
by  the  party  discharged.  North  v. 
Forest  (Conn.)  and  Silvernail  v.  Cole 
(N.  Y.)  supra.  In  the  former  case 
the  statute  declared  that  no  contract 
for  the  sale  of  goods,  wares,  or  mer- 
chandise "shall  be  allowed  to  be 
good"  unless  the  requirements  of  the 
statute  were  complied  with,  and  in  the 
latter  case  the  statute  in  terms  de- 
clared the  contract  void.  As  the 
statute  in  Merchant  v.  O'Rourke 
(1900)   111  Iowa,  351,  82  N.  W.  759, 


related  only  to  the  method  of  proving 
a  contract,  the  court  holding  that  a 
release  from  a  contract  within  the 
statute  was  sufficient  to  support  a  new 
promise,  that  case  would  be  dis- 
tinguishable, even  apart  from  the 
additional  consideration  that  appeared 
therein. 

In  North  v.  Forest  (1843)  15  Conn. 
400,  the  court  said:  "But,  it  is  said, 
the  defendant  was  under  a  moral 
obligation  to  fulfil  the  contract,  and 
that  a  discharge  from  such  obligation 
is  a  sufficient  consideration.  It  is 
true  there  are  certain  cases  where  a 
moral  obligation  has  been  holden  a 
sufficient  consideration  to  support  an 
express  promise;  as,  where  there  has 
been  an  antecedent  liability  which  has 
been  removed  by  some  subsequent 
events  or  proceedings, — such  as  a  debt 
barred  by  the  Statute  of  Limitations, 
or  discharged  by  a  certificate  of  bank- 
ruptcy,— a  subsequent  promise  by  the 
debtor  to  pay  may  be  enforced.  So, 
where  one  person  has  received  the 
property  of  another,  at  his  request, 
and  appropriated  it  to  his  own  use, 
but  under  such  circumstances  that  the 
law,  for  reasons  of  policy,  will  not 
subject  him  to  pay  for  it,  he  may, 
nevertheless,  make  himself  liable,  by 
a  subsequent  egress  promise;  made 
when  those  circumstances  cease  to 
exist;  as,  where  goods  have  been  sold 
to  an  infant,  although  his  promise  to 
pay  for  them,  made  during  infancy, 
will  not  be  enforced,  yet  it  will  be 
binding  if  made  after  he  becomes  of 
age.  .  .  .  Now,  in. the  case  under 
consideration,  there  never  was  any 
legal  liability  resting  upon  the  defend- 
ant to  fulfil  his  contract  for  the  pur- 
chase of  the  stock.  Nor  has  he  ever 
received  any  of  the  property  of  the 
plaintiff.  The  case,  therefore,  does 
not  fall  within  principles  recognized 
in  the  cases  cited,  where  the  moral 
obligation  has  been  holden  sufficient/' 

In  Agee  v.  Steele  (Ala.)  supra,  the 
court  said:  "It  was  held  that  an  oral 
agreement  within  the  Statute  of 
Frauds,  to  do  something  which  the 
promisor  is  under  no  moral  obligation 
to  do,  is  not  a  sufficient  consideration 
to  support  a  subsequent  written  con- 
tract.    .    •    •    'It  is  urged  that  the 
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verbal  agreement  created  a  moral  ob- 
ligation, which  will  support  the  writ- 
ten contract  afterwards  made.  A 
moral  obligation  to  do  an  act  may  sup- 
port an  express  promise  to  perform  it, 
as  a  promise  to  pay  a  debt  barred  by 
the  Statute  of  Limitations,  or  created 
during  infancy.  In  these  and  other 
cases  of  imperfect  moral  obligation 
which  might  be  supposed,  the  party  is, 
in  morals  and  conscience,  bound  to  do 
the  act,  although  by  law  he  cannot  be 
enforced  to  do  it.  Nothing  of  that 
kind  exists  here.  A  mere  naked  prom- 
ise, though  it  may  create  an  honorary, 
does  not  constitute  a  moral,  obliga- 
tion, in  the  proper  legal  sense  of  that 
term,  though  in  ethics  a  man  may  be 
said  to  be  morally  bound  to  perform 
every  promise  he  voluntarily  makes. 
The  common  law  takes  no  cognizance 
of  such  -promises,  and  their  being  in 
writing  adds  nothing  to  their  valid- 
ity.' " 

In  Stout  V.  Humphrey  (N,  J.)  supra, 
one  of  the  leading  cases  on  the  ques- 
tion, after  observing  that  the  statute 
in  question  in  relation  to  the  employ- 
ment of  a  broker  or  real  estate  agent 
does  not  merely  say  that  no  action 
shall  be  maintained,  but  that  no  broker 
or  real  estate  agent  shall  be  entitled  to 
any  commission  unless  his  authority  is 
in  writing,  and  after  setting  out  some 
cases,  not  within  the  scope  of  the 
present  annotation,  upon  the  general 
question  as  to  moral  obligation  as  a 
consideration,  said:  "The  exceptions 
to  the  rule  are  only  those  where  there 
was  originally  a  consideration  of 
benefit  to  the  promisor,  from  which  a 
promise  would  have  been  implied  ca- 
pable of  legal  enforcement  if  some 
statutory  provision  or  positive  rule  of 
law  had  not  debarred  the  party  from 
legal  remedy;  and  under  these  are 
promises  to  pay  debts  the  recovery  of 
which  is  barred  by  the  Statute  of 
Limitations,  a  promise  by  a  man  after 
he  becomes  of  age  to  pay  a  just  debt 
contracted  during  minority,  but  not 
for  necessaries ;  a  promise  by  a  bank- 
rupt after  his  certificate  to  pay  his 
debts  in  full;  and  a  promise  to  per- 
form a  secret  trust,  or  a  trust  void  for 
want  of  writing  under  the  Statute  of 
Frauds.    Freeman  v.  Robinson  (1876) 


88  N.  J.  L.  883,  20  Am.  Rep.  399.  The 
contract  here  sued  upon,  therefore,, 
having  been  in  contravention  of  the 
statute,  was  not  voidable,  but  void; 
no  subsequent  promise  could  operate 
to  charge  the  party  promising  there- 
with." In  the  Stout  Case  the  new 
promise  relied  upon  was  verbal,  but 
the  decision,  as  already  shown,  is  put 
upon  the  ground  of  lack  of  considera- 
tion, and  not  upon  the  ground  that  the 
new  promise  did  not  comply  with  the 
statute. 

It  may  be  noted  that,  subsequently 
to  the  decision  in  Stout  v.  Humphrey 
(N.  J.)  supra,  the  New  Jersey  statute 
as  to  brokers  was  amended  so  as  to 
permit  a  recovery  where  the  broker's 
authority  to  make  the  sale  is  recog- 
nized in  a  writing  or  memorandum 
signed  by  the  owner,  whether  or  not 
such  writing  or  memorandum  was 
signed  before  or  after  the  sale  or 
bargain  had  been  effected.  See  Kelly 
V.  Demorest  (1920)  —  N.  J.  L.  — ,  111 
Atl.  273 

In  Lloyd  v.  Fulton  (1876)  91  U.  S. 
479,  23  L.  ed.  863,  ''the  court,  without 
discussing  the  point,  declared  that,  an 
antenuptial  promise  to  settle  the 
wife's  property  upon  her  being  void 
because  not  in  writing,  the  husband's 
promise  after  marriage  was  without 
consideration  and  of  no  validity.^ 
The  question  actually  involved  in  this 
case  was  as  to  the  validity  as  against 
his  creditors  of  a  conveyance  of  the 
husband  pursuant  to  his  promise. 

In  Richardson  v.  Richardson  (1893) 
148  IlL  563,  26  L.R.A.  305,  36  N.  E. 
608,  it  was  said  in  effect  that  a  parol 
antenuptial  agreement  which  is  void 
under  the  Statute  of  Frauds  will  not 
support  a  promissory  note  given  by 
the  husband  to  his  wife  after 
marriage.  The  point,  however,  was 
obiter,  as  it  was  held  that  there  was 
no  competent  evidence  of  the  exist- 
ence of  the  antenuptial  agreement; 
and  besides,  the  contention  of  the 
party  seeking  to  uphold  the  note  was 
that  it  was  given  in  pursuance  of, 
and  in  part  performance  of,  the  origi- 
nal agreement,  not  that  it  was  a  new 
promise  based  on  the  moral  obligation 
arising  from  the  original  agreement. 

In  Hooker  v.  Knab  (1870)  26  Wis. 
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^11,  and  Nichols  v.  Mitchell  (1872) 
80  Wis.  329,  the  decisions  were  that 
an  oral  contract  for  the  sale  of  wheat, 
being  void, — that  is,  as  the  court  said, 
a  mere  nullity, — furnishes  no  con- 
sideration for  a  subsequent  promise 
by  the  seller  to  pay  the  purchaser  the 
damages  sustained  by  the  latter  be-* 
cause  of  the  nondelivery  of  the  wheat. 

It  will  be  observed  that,  on  their 
facts  at  least,  these  cases  are  distin* 
guishable  from  Bagaeifp  v.  Prokopik 
(reported  herewith)  ante,  1292,  and 
other  cases  upholding  the  subsequent 
promise  in  that  the  promisor  had  re- 
ceived no  pecuniary  or  financial  bene- 
fit under  the  void  contract. 

In  a  number  of  cases  it  has  been 
held  that  a  consideration  which  will 
support  a  subsequent  executory  prom- 
ise may  arise  from  an  agreement  that, 
prior  to  that  promise,  was  unenforce- 
able because  of  the  Statute  of  Frauds, 
or  from  the  moral  obligation  proceed- 
ing from  that  agreement,  or  from  the 
antecedent  receipt  of  material  benefit 
by  the  promisor  thereunder. 

California. — Carrington  v.  Smithers 
(1915)  26  Cal.  App.  460,  147  Pac.  226. 

Indiana.— Wills  v.  Ross  (1881)  77 
Ind.  1,  40  Am.  Rep.  279. 

Iowa.— Daily  v.  Minnick  (1902)  117 
Iowa,  563,  60  L.R.A.  840,  91  N.  W.  913 
(arguendo). 

Kansas. — Stout  v.  Ennis  (1882)  28 
Kan.  706;  Bagaepp  v.  Prokopik  (re- 
ported herewith)  ante,  1292. 

Maryland. — Poole  v.  Horner  (1885) 
64  Md.  131,  20  Atl.  1036. 

Minnesota.  —  Rogers  v.  Stevenson 
(1870)  16  Minn.  68,  Gil.  56. 

Missouri. — Nelson  v.  Diffenderffer 
178  Mo.  App.  48,  163  S.  W.  271. 

Nebraska.  —  Mohr  v.  Rickgauer 
(1909)  82  Neb.  398,  26  L.R.A.(N.S.) 
533,  117  N.  W.  950. 

Pennsylvania. — Paul  v.  Stackhouse 
(1861)  38  Pa.  302;  Anderson  v.  Best 
(1896)  176  Pa.  498,  35  Atl.  194;  Curry 
V.  Bacharach  Quality  Shops  (1921)  — 
Pa.  — ,  114  Atl.  818. 

South  Dakota. — ^Rankin  v.  Matthie- 
aen  (1898)  10  S.  D.  628,  75  N.  W.  196 
(under  a  statute  declaring  that  "an 
existing  legal  obligation  resting  upon 
the  promisor,  or  a  moral  obligation 
originating  in  some  benefit  conferred 


upon  the  promisor,  or  prejudice  8uf« 
fered  by  the  promisee,  is  also  a  good 
consideration  for  a  promise  to  an 
extent  corresponding  with  the  extent 
of  the  obligation,  but  no  further  or 
otherwise).*' 

Washingtoiu — Muir  v.  Kane  (1909) 
55  Wash.  131,  26  L.R.A.(N.S.)  519, 
104  Pac.  153,  19  Ann.  Cas.  1180. 

Notwithstanding  that  the  statute 
declares  that  no  action  shall  be  main- 
tained on  a  parol  contract  in  con- 
sideration of  marriage,  such  a  promise 
before  marriage  will  support  a  sub- 
sequent promise  in  writing  after  the 
marriage.  Argenbright  v.  GampbeU 
(1808)  3  Hen.  &  M.  (Va.)  144. 

In  some  cases  it  is  held  that  the 
statutory  requirement  that  the  con- 
tract be  in  writing  is  satisfied,  if  the 
contract  is  reduced  to  writing  after 
the  services  have  been  rendered. 
Doney  v.  Laughlin  (1911)  50  Ltd.  App. 
38,  94  N.  E.  1027  (broker);  Waddle 
V.  Smith  (1915)  58  Ind.  App.  587,  108 
N.  E.  537  (same);  Miller  v.  Farr 
(1912)  178  Ind.  36,  98  N.  E.  805. 

Where  an  oral  contract  is  made  with 
an  agent  for  the  sale  of  real  estate 
upon  commission,  and  afterwards,  in 
order  to  satisfy  the  requirements  of 
the  statute,  the  contract  is  reduced  to 
writing  before  suit  is  brought,  such 
written  contract  furnishes  the  legal 
evidence  necessary  that  the  contract 
may  be  enforced.  Pierce  v.  Domon 
(1915)  98  Neb.  120, 152  N.  W.  299. 

In  Carrington  v.  Smithers  (CaL) 
supra,  there  was  a  writing,  assumed, 
for  the  purposes  of  the  point  at  least, 
to  have  been  made  after  the  services 
were  rendered,  which  would  have  sat* 
isfied  the  statute,  if  made  before,  bat 
the  decision  rests  upon  the  broad 
ground. 

In  Rankin  v.  Matthiesen  (S.  D.) 
supra,  a  person  having  agreed  with 
the  maker  and  payee  of  a  note  that 
he  would  collect  money  due  to  himself 
and  maker,  and  pay  it  over  to  the 
payee,  and,  having  collected  it,  but 
failed  to  pay  it  over,  indorsed  the  note 
after  maturity  in  recognition  of  his 
agreement,  it  was  held  that  although 
his  asrreement  was  not  enforceable, 
because  not  in  writing,  yet  he  was 
morally  bound  to  pay  the  money  over, 
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and  that  was  a  sufficient  consideration 
for  a  subsequent  indorsement. 

In  Brown  v.  Latham  (1893)  92  6a. 
280,  18  S.  E.  421,  where  a  father  had 
conveyed  land  to.  his  son  upon  the 
latter's  agreement  to  reconvey  it,  it 
was  held  that  even  if  the  son  was  in  a 
position  to  protect  himself  against  re- 
conveying  to  the  father,  he  could 
waive  that  protection,  and  his  moral 
obligation  to  share  the  land  with  his 
sister,  in  proportion  to  her  interest  as 
a  coheir  with  himself,  was  a  sufficient 
consideration  for  his  promise,  after 
the  father's  death,  to  pay  her  her  pro- 
portional part  of  the  value  of  the  land. 

So,  in  Harris  v.  Clark  (1895)  94 
Iowa,  327,  62  N.  W.854,  it  was  held 
that  an  agreement  by  one  to  whom 
land  has  been  conveyed  upon  an  oral 
trust  to  sell  the  same  and  turn  over 
the  proceeds  to  the  grantor,  after  sell- 
ing the  land  and  receiving  the  pro- 
ceeds, to  pay  the  same  over  to  the 
grantor,  is  an  admission  that  the 
money  is  held  in  trust,  and  the  exist- 
ence of  the  trust  is  a  sufficient  con- 
sideration to  pay,  and  such  promise 
will  support  an  action,  although  with- 
out it  the  case  would  have  been 
within  the  Statute  of  Frauds. 

In  Anderson  v.  Best  (1896)  176  Pa. 
498,  35  Atl.  194,  the  court  said:  "The 
Statute  of  Frauds  has  no  application 
to  the  case.  As  already  said,  the 
promises  of  defendant  to  plaintiff 
would  have  been  enforceable  at  law 
except  for  the  statute.  But  the  stat- 
ute does  not  declare  the  contracts 
upon  which  those  promises  were  made 
either  illegal  or  void.  It  simply  re- 
fuses to  enforce  them  unless  proved 
by  a  writing.  When  the  defendant 
put  his  promise  to  pay  in  writing  he 
obviated  all  difficulty  from  the  statute. 
The  original  promises  could  not  have 
been  recovered  upon,  but  this  judg- 
ment is  not  on  the  original  promises, 
but  on  the  written  undertaking  to 
pay.*'  To  the  same  effect  see  Curry  v. 
Bacharach  Quality  Shops  (1921)  — 
Pa.  — ,  114  Atl.  818. 

The  holding  that  a  subsequent  ex- 
press promise  cannot  rest  for  its  con- 
sideration upon  a  contract  within  the 
Statute  of  Frauds,  or  upon  the  moral 
obligation  arising  from  such  a  con- 


tract,— at  least,  if  the  statute  renders 
the  contract  void, — is  a  logical  deduc- 
tion from  the  strict  view  discussed 
generally  in  supra.  III.  a,  that  it  is 
only  when  there  was  once  a  legal 
obligation  that  has  become  inoperative 
by  some  positive  rule  of  law  that  a 
naoral  obligation  will  support  a  prom- 
ise. 

Upon  the  other  hand,  the  holding 
that  the  moral  obligation  arising  from 
a  contract  within  the  ^  Statute  of 
Frauds,  will  support  a  new  promise, 
even  when  the  statute  declares  the 
original  contract  void,  logically  fol- 
lows the  more  liberal  view  taken  in 
Bagaeff  v.  Prokopik  (reported  here- 
with) ante,  1292,  that  the  receipt  by 
the  promisor  of  actual  pecuniary  bene- 
fit under  such  a  contract  raises  a 
sufficient  moral  obligation  to  support 
a  subsequent  express  promise.  The 
reasoning  by  which  this  more  liberal 
view  is  supported  and  applied  to  the 
present  question  in  Muir  v.  ICane 
(1909)  55  Wash.  131,  26  L.R.A.(N.S.) 
519,  104  Pac.  153,  19  Ann.  Cas.  1180, 
is  indicated  by  the  discussion  of  that 
case  in  the  opinion  in  the  reported 
case.  In  elaborating  the  point,  the 
court  in  the  Muir  Case  further  said: 
"There  is  no  moral  delinquency  that 
attaches  to  an  oral  contract  to  sell 
real  property  as  a  broker.  This  serv- 
ice cannot  be  recovered  for,  because 
the  statute  says  the  promise  must  be 
in  writing,  not  because  it  is  illegal  in 
itself.  It  was  not  intended  by  the  stat- 
ute to  impute  moral  turpitude  to  such 
cqntracts.  The  statute  was  intended 
to  prevent  frauds  and  perjuries; 
and,  to  accomplish  that  purpose,  it  is 
required  that  the  evidence  of  the  con- 
tract be  in  writing;  but  it  is  not  con- 
ducive to  either  fraud  or  perjury  to 
say  that  the  services  rendered  under 
the  void  contract,  or  voluntarily,  will 
support  a  subsequent  written  promise 
to  pay  for  such  service.  Nor  is  it  a 
valid  objection  to  say  there  was  no 
antecedent  legal  consideration.  The 
validity  of  a  promise  to  pay  a  debt 
barred  by  the  Statute  of  Limitations  is 
not  founded  on  its  antecedent  legal 
obligation.  There  is  no  legal  obliga- 
tion to  pay  such  a  debt;  if  there  were» 
there  would  be  no  need  for  the  new. 
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promise.  The  obligation  is  moral  sole- 
ly; and  since  there  can  be  no  differ- 
ence in  character  between  one  moral 
obligation  and  another,  there  can  be 
no  reason  for  holding  that  one  moral 
obligation  will  support  a  promise 
while  another  will  not." 

The  conflict  upon  the  specific  ques- 
tion now  under  consideration,  how- 
ever, is  not  entirely  due  to  divergent 
views  as  to  the  general  question,  as 
to  the  character  of  a  moral  obligation 
which  will  support  a  promise. 

In  Farnham  v.  O'Brien  (1848)  22 
Me.  475,  the  court,  while  denying  that 
a  parol  contract  for  a  lease  within 
the  Statute  of  Frauds  would  consti- 
tute a  consideration  for  a  subsequent 
promise  to  reimburse  the  lessee  for 
anticipated  benefits  from  the  enjoy- 
ment of  the  lease  of  which  he  had 
been  deprived  by  the  other  party's 
failure  to  perform,  recognized  the 
sufficiency  of  the  moral  obligation 
arising  from  the  contract  to  support 
a  subsequent  promise  to  reimburse  the 
lessee  for  expenses  actually  incurred, 
in  reliance  on  the  contract,  in  pre- 
paring to  occupy  the  premises.  The 
court  apparently  dissents  from  the 
view  that  it  is  only  where  there  is  a 
pre-existing  legal  obligation  that  has 
become  inoperative  by  positive  law 
that  a  moral  obligation  is  a  considera- 
tion for  an  express  promise. 

And  in  Rogers  v.  Stevenson  (1870) 
16  Minn.  68,  Gil.  56,  supra,  sustaining 
the  validity  of  a  new  promise,  the  de- 
cision does  not  rest  upon  the  more 
liberal  view  as  to  the  character  of  a 
moral  obligation  which  will  support  a 
new  promise,  but  upon  the  ground  that 
the  provision  of  the  Statute  of  Frauds 
applicable  to  the  original  contract 
merely  prescribed  a  rule  of  evidence, 
and  the  court  said  that  the  moral 
obligation,  being  founded  on  a  pre- 
existing debt,  would  seem  to  be  a 
sufficient  consideration  for  a  valid 
promise  to  pay.  It  will  be  observed, 
therefore,  that  that  decision  is  not 
inconsistent  with  the  doctrine  that  the 
moral  obligation  arising  from  a  con- 
tract which  is  void  under  the  Statute 
of  Frauds  wiil  not  support  a  new 
promise. 

It  may  be  observed,  however,  that 


the  same  court  in  Rask  v.  Norman 
(reported  herewith)  ante,  1296,  which 
involves  a  morar obligation  of  a  mere- 
ly ethical  character,  declares  that  con- 
tracts unsupported  by  "pecuniary  or 
material  benefit"  create,  at  most,  bare 
moral  obligations  not  redressible  in 
courts.  There  is  here  an  intimation 
which  might  support  a  new  promise, 
even  though  the  original  promise  was 
void,  if  a  pecuniary  or  material  bene- 
fit was  received  by  the  promisor  under 
the  original  contract.  In  Mohr  v. 
Rickgauer  (1909)  82  Neb.  398,  26 
L.R.A.(N.S.)  638, 117  N.  W.  950,  supra, 
the  court  points  out  that,  while  cer- 
tain contracts  are  by  the  terms  of  the 
statute  declared  Void,  the  construction 
placed  by  the  courts  upon  the  statute 
renders  them  not  void,  but  merely  un- 
enforceable. 

As  the  court,  however,  recognizes 
that  in  Pennsylvania  a  moral  obli- 
gation is  sufficient  consideration  to 
support  an  express  promise,  and 
characterizes  the  distinction  between 
considerations  formerly  good,  but  now 
barred  by  statute,  and  those  barred 
by  statute  in  the  first  instance,  as  un- 
sound, the  result  would  apparently 
have  been  the  same  even  if  the  stat- 
ute had,  as  in  Bagaeff  v.  Pbokopik 
(reported  herewith)  ante,  1292,  ren- 
dered the  original  agreement  void. 

0.  Mi&ceUaneo%i8» 

A  promise  by  the  husband,  after 
default  under  a  mortgage  of  the  home- 
stead which  was  absolutely  void  be- 
cause not  executed  by  the  wife  in  the 
manner  required  by  law,  to  pay  rent 
to  the  mortgagee,  in  the  absence  of 
any  new  consideration,  i^  without 
consideration,  and  does  not  create 
the  relation  of  landlord  and  tenant 
Strauss,  v.  Harrison  (1885)  79  Ala. 
324. 

An  agreement  to  give  a  child  40 
acres  of  land  if  his  parents  would 
name  him  after  the  promisor,  though 
void  because  of  uncertainty  of  the 
subject-matter,  is  a  sufiScient  consid- 
eration to  support  a  subsequent  ex- 
press promise  to  give  a  certain  and 
definite  40  acres.  Daily  v.  Minnick 
(1902)  117  Iowa,  563,  60  L.RJL  841, 
^1  N.  W.  913. 
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e.  If  oral  ohligation  arising  fnm^  |H*OMilB- 
or^s  previous  receipt  of  a  peowniary  or 
nukterial  .benefit  where  there  was  no 
antecedent  contract  or  legal  liability^ 
perfect  or  imperfect, 

1.  In  general. 

The  question  whether  a  moral  ob- 
ligation which  will  support  an  execu- 
tory promise  may  arise  from  the  pre- 
vious receipt  by  the  promisor  of  a 
benefit  of  a  material  or  pecuniary 
kind,  although  there  was  originally 
no  contract,  perfect  or  imperfect,  has 
been  touched  upon  in  supra,  III.  a,  in 
connection  with  the  discussion  of  the 
broader  question  whether  or  not  moral 
obligations  which  will  support  an  ex- 
ecutory promise  are  confined  to  those 
which  were  once  a  legal  duty  or  lia- 
bility. The  purpose  of  the  various 
subdivisions  of  the  present  division 
(III.  e)  is  to  deal  with  the  cases  which 
have  presented  that  situation, — ^that 
is,  where  there  was  a  previous  benefit 
to  the  promisor  of  a  material  or  pe- 
cuniary character, — without,  however, 
any  original  contract  or  promise  on 
his  part,  perfect  or  imperfect.  While 
no  attempt  has  been  made  to  exhaust 
the  cases  on  the  sufficiency  of  a  past 
and  executed  consideration  to  support 
an  executory  promise  which'  makes  no 
reference  to  a  moral  obligation  aris- 
ing from  the  receipt  of  the  considera- 
tion, many  such  cases  have  been  in- 
cluded because  in  similar  situations 
o^her  cases  have  considered  the  ques- 
tion from  the  point  of  view  of  the 
moral  obligation,  though  it  is  to  be 
observed  that  a  slight  difference  in 
circumstances,  in  most  respects  about 
the  same,  may  be  significant  as  indi- 
cating the  presence  or  absence  of  a 
moral  obligation  arising  out  of  the 
original  receipt  of  the  consideration. 

The  general  statement  frequently 
made  as  to  the  insufficiency  of  a  past 
consideration  to  support  an  executory 
promise  is  no  doubt  true  where  the 
past  consideration  consisted  merely  of 
detriment  to  the  promisee  without  any 
benefit  to  the  promisor  (e.  g.,  a  prom- 
ise to  become  surety  for  the  repay- 
ment of  a  loan  already  made  to  a 
third  person)  ;  and  is  also  true  where, 
though  there  was  a  benefit  to  the 
promisor,  it  was  conferred  in  such 


circumstances  as  to  raise  no  moral 
obligation  on  his  part  (e.  g.,  where 
services  or  property  are  intended  to  be 
rendered  or  given  gratuitously).  So, 
also,  it  is  undoubtedly  true  where, 
though  there  was  a  benefit  to  the 
promisor,  that  benefit  has  been  ex- 
hausted by  having  already  formed  the 
consideration  of  a  contract  that  has 
been  performed  or  may  still  be  en- 
forced (e.  g.,  where  one  having  sold 
a  horse  without  a  warranty  subse- 
quently warrants  him). 

In  some  cases  which  declare  broadly 
that  a  past  consideration  will  not 
support  an  executory  promise,  the  con- 
sideration moved  to  a  third  person*  as 
for  example,  in  Anderson  v.  Timber- 
lake  (1896)  114  Ala.  877,  62  Am.  St. 
Rep.  105,  22  So.  431,  holding  a  sub- 
sequent promise  by  an  agent  to  pay  a 
debt  contracted  by  him  for  and. in 
the  name  of  his  principal  not  binding, 
as  it  rested  upon  a  consideration  past 
and  executed. 

When  the  past  consideration  con- 
sisted of  a  material  pecuniary  benefit 
which,  though  not  moved  by  a  pre- 
vious request,  was  conferred  upon  the 
promisor  in  such  circumstances  as  to 
create  a  moral  obligation,  and  has  not 
been  exhausted  by  furnishing  the  con- 
sideration for  another  legal  obliga- 
tion already  performed  or  still  en- 
forceable, there  is  considerable 
authority  for  the  view  that  it  will 
support  a  subsequent  executory  prom- 
ise. See  supra.  III.  a,  and  the  sub- 
sequent subdivisions  of  the  present 
division. 

S,  Moral  obligation  arising  from  the  vol- 
untary  payment   of  another's   debt. 

There  is  a  conflict  upon  the  question 
whether  the  voluntary  payment  of 
another's  debt  without  his  request 
is  sufficient  to  support  a  subsequent 
express  promise  to  reimburse  the  per- 
son making  the  payment.  Such  a 
promise  has  been  upheld  in  some  cases 
assuming  that  the  payment,  when 
made,  was  not  intended  to  be  gratu- 
itous. 

It  is  well  settled  that  money  paid 
by  one  person  for  the  use  of  another 
does  not  necessarily  impose  a  liability 
upon  the  latter.    Where,  however,  the 
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consideration  is  beneficial  to  the  party 
sought  to  be  charged,  and  is  actually 
adopted  or  taken  advantage  of  by  him, 
the  person  executing  the  considera- 
tion becomes  the  agent  of  the  prom- 
isor by  the  adoption  of  his  act  by  the 
latter.  "Omnis  ratihabitio  retrotra- 
hitur  et  mandato  priori  sequiparatur." 
Kenan  v.  Holloway  (1849)  16  Ala.  53, 
60  Am.  Dec.  162.  In  this  case  the 
plaintiff  satisfied  a  judgment  against 
the  defendant,  and  it  was  claimed  that 
the  latter  had  subsequently  promised 
to  reimburse  him.  The  court  said 
that  if  the  plaintiff  satisfied  the  judg- 
ment gratuitously,  the  defendant 
would  not  become  his  debtor,  and  even 
an  express  promise  subsequently  made 
would  not  make  her  so,  unless  she 
derived  benefit  from  the  payment.  A 
discharge  from  liability  to  satisfy  a 
judgment  under  ordinary  circumstan- 
ces, if  sanctioned  and  adopted  by  the 
defendant,  would  sustain  a  promise. 
The  fact  of  ratification  would  war- 
rant the  implication  of  a  previous 
request.  The  court  denied  relief  to 
the  plaintiff  because  she  had  not 
shown  such  a  subsequent  promise. 

Where  one  does  voluntarily,  and 
without  request,  that  which  he  is  not 
compellable  to  do,  for  another  who  is 
compelled  to  do  it,  as  if  one  who  is 
not  surety  or  bound  in  any  way  pays  a 
debt  due  from  another,  he  has  not  the 
same  claim  and  right  as  if  he  had 
been  compelled  to  pay  the  debt;  but 
if  there  be  a  subsequent  promise  to 
repay  the  money,  the  law  will  imply 
a  previous  request,  as,  if  there  had 
been  a  previous  request,  it  would  have 
implied  a  subsequent  promise;  but  it 
will  not  imply  both  the  promise  and 
the  request.  Bevan  v.  Tomlinson 
(1865)  25  Ind.  253. 

The  voluntary  payment  of  another's 
debt  does  not  of  itself  give  the  person 
paying  the  same  a  right  of  action 
against  a  debtor,  but  constitutes  a 
sufficient  consideration  to  uphold  a 
subsequent  agreement  by  the  latter  to 
repay  the  former,  the  subsequent 
promise  being  equivalent  to  a  previous 
request.  Price  v.  Towsey  (1823)  8 
Litt.  (Ky.)  423, 14  Am.  Dec.  81. 

In  Hatch  v.  Purcell  (1850)  21  N.  H. 
544,  the  court  said,  obiter,  that  where 


one  pays  a  sum  of  money  for  another 
without  any  request,  and  the  other 
afterwards  agrees  to  the  pasrment, 
this  is  equivalent  to  a  previous  re- 
quest to  do  80.  The  benefit  to  the 
party,  connected  with  his  express 
promise  to  pay,  must  be  deemed  equiv- 
alent to  a  previous  request. 

Doty  V.  Wilson  (1817)  14  Johns. 
(N.  Y.)  878,  held  that  where  a  judsr- 
mept  creditor  had  recovered  the 
amount  of  the  judgment  from  the 
sheriff  because  of  the  escape  of  the 
judgment  debtor,  who  had  been  taken 
on  a  ca.  sa.,  the  subsequent  promise 
of  the  judgment  debtor  to  reimburse 
the  sheriff  was  supported  by  a  sufift- 
cient  consideration.  The  court  said 
that  there  was  not  only  a  moral  obliga- 
tion, but  a  real  and  substantial  bene- 
fit resulting  to  the  promisor  from  the 
payment. 

In  Ingraham  v.  Gilbert  (1855)  20 
Barb.  (N.  Y.)  .  152,  the  plaintiff  had 
paid  a  debt  due  from  the  defendant 
to  a  third  person;  he  did  not  seek  to 
prove  any  previous  express  request, 
and,  aside  from  the  beneficial  nature 
of  the  transaction,  there  was  nothing 
from  which  a  request  could  be  im- 
plied; but  he  insisted  that  the  defend- 
ant had  made  himself  liable  by  his 
subsequent  sanction  and  assumption 
of  the  payment  and  promise  to  repay. 
It  appeared  that  there  was  no  express, 
but,  at  most,  an  implied,  promise, 
and  the  court,  adopting  the  rule  Isad 
down  in  the  note  to  Wennall  v.  Adney 
(1802)  3  Bos.  &  P.  249,  127  Eng.  Re- 
print, 138,  held  that  there  was  no 
consideration  to  support  an  implied 
promise.  The  court  distinguished 
Doty  V.  Wilson  (N.  Y.)  supra,  upon 
the  ground  that  there  the  subsequent 
promise  was  express,  and  admitted 
that,  if  the  promise  in  the  case  at  bar 
had  been  express,  the  action  could 
have  been  sustained,  saying:  "The 
reasons  why  a  debtor  is  not  liable  to 
repay  to  another  a  debt  which  that 
other  has  voluntarily  paid  entirely 
fail  when  such  debtor  afterward 
agrees  to  the  payment,  and  promises 
to  remunerate  him  for  what  he  has 
done." 

A  payment  made  by  plaintiff  for 
the  benefit  of,  and  in  discharge  of. 
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a  liability  of  defendant,  is  a  sufficient 
consideration  for  a  subsequent  prom- 
ise to  repay  the  amount  so  paid.  St. 
Nicholas  Ins.  Co.  v.  Howe  (1860)  7 
Bosw.  (N.  Y.)  450. 

A  payment  by  mistake  of  taxes  on 
another's  land  is  sufficient  to  support 
a  subsequent  promise  by  the  owner  to 
reimburse  the  person  making  the  pay- 
ment. The  fact  that  the  owner  de- 
rived a  benefit  from  the  payment, 
coupled  with  his  subsequent  promise, 
is  equivalent  to  a  previous  request. 
Nixon  V.  Jenkins  (1857)  1  Hilt.  (N. 
Y.)  818. 

In  McMorris  v.  Herndon  (1830)  18 
S.  C.  L.  (2  Bail.)  56,  21  Am.  Dec. 
515,  it  was  held  that  where  the  plain- 
tiff, as  administrator,  had  paid  debts 
which  the  decedent  had  incurred  for 
the  benefit  of  her  children,  in  excess 
of  the  assets,  a  note  by  one  of  the 
children  for  his  proportional  share 
of  the  excess  was  good.  The  court 
in  this  case  quotes  with  approval 
the  remark  of  Lord  Mansfield  in 
Hawkes  v.  Saunders  (1782)  Cowp.  pt. 
2,  p.  290,  98  Eng.  Reprint,  1091,  supra, 
to  the  e^ect  that  where  a  man  is  under 
a  moral  obligation  which  no  pourt  of 
law  or  equity  can  enforce,  and  prom- 
ises, the  honesty  and  rectitude  of  the 
thing  is  a  consideration.  The  judge 
writing  the  opinion  says:  "I  suppose 
the  moral  obligation  spoken  of  must 
be  what  moralists  call  a  perfect  obli- 
gation— an  obligation  of  justice,  and 
not  of  benevolence  or  piety." 

In  Wright  v.  Farmers  Nat.  Bank 
(1903)  81  TeaL  Civ.  App.  406,  72  S.  W. 
103,  it  was  held  that  where  one  per- 
son voluntarily  pays  the  judgment 
Against  another,  the  resultant  benefit 
constitutes  a  sufficient  consideration 
for  a  subsequent  promise  to  repay 
the  amount  in  satisfaction. 

The  law,  it  is  true,  will  not  allow 
a  party  to  maintain  an  action  for 
money  paid  to  discharge  the  debt  of 
another  without  his  consent.  But  if 
the  debtor  assents  to  the  payment  the 
reason  of  the  law  fails;  and  whether 
consent  be  given  before  or  after  the 
payment  is,  as  it  seems  to  us,  imma- 
terial. Gleason  v.  Dyke  (1839)  22 
Pick.  (Mass.)  390.  In  this  case  the 
plaintiff,  having  purchased  a  mort- 
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gagor's  equity  of  redemption  at  an 
execution  sale,  and  paid  off  the  mort- 
gage, which  was  then  canceled,  re- 
leased to  the  mortgagor  all  rights 
acquired  at  the  execution  sale,  upon 
the  repayment  to  him  of  the  amount 
paid  by  him  on  such  sale.  The  mort- 
gagor subsequently,  and  without  any 
new  consideration,  promised  to  repay 
plaintiff  the  amount  he  had  paid  to 
discharge  the  mortgage.  It  was  held 
that  the  promise  was  good  notwith- 
standing that  the  consideration  was 
past;  first,  because  the  ratification  of 
the  payment  was  equivalent  to  a 
previous  request  to  pay;  and,  secondly, 
because,  where  a  man  is  under  a  moral 
obligation  to  pay  a  debt  which  cannot 
be  enforced  by  a  court  of  law  or  equi- 
ty, yet,  if  he  promises  to  pay,  he  will 
be  bound. 

In  Phillips  V.  Frye  (1867)  14  Allen 
(Mass.)  36,  holding  that  a  note  volun- 
tarily given  by  a  husband  to  reimburse 
his  wife,  who  had  paid  his  debts  out 
of  property  which  came  to  her  from 
her  relatives,  was  not  binding  upon 
him  or  his  estate,  the  court  said  that 
the  agreed  facts  did  not  show  that 
the  money  received  by  the  wife  from 
her  relations  was  her  sole  and  sepa- 
rate property,  adding  that  it  was  un- 
necessary to  consider  whether  it 
would  have  altered  the  case  if  such 
had  been  the  fact.  The  decision  was 
therefore  upon  the  assumption,  as 
stated  by  the  court,  that  the  money 
used  by  the  wife  was  money  which 
he  had  a  right  to  reduce  to  possession 
and  use. 

But  in  Massachusetts  Mut.  L.  Ins. 
Co.  V.  Green  (1904)  185  Mass.  306,  70 
N.  E.  202,  it  was  held  that  a  subse- 
quent promise  to  repay  one  who  has 
paid  an  indebtedness  of  the  prom- 
isor is  not  equivalent  to  an  original 
request,  and  is  without  considera- 
tion. The  court  said  that  Gleason 
V.  Dyke  (1839)  22  Pick.  (Mass.) 
390,  cited  as  an  authority  that  a  sub- 
sequent promise  is  equivalent  to 
a  previous  request,  though  not 
referred  to  by  name,  was  overruled 
in  Dearborn  v.  Bowman  (1841)  3  Met. 
(Mass.)  155,  so  far  as  that  point  was 
concerned ;  and  that  Dearborn  v.  Bow- 
man had  been  since  affirmed  in  Shep- 
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herd  v.  Young  (1857)  8  Gray  (Mass.) 
162,  69  Am.  Dec.  242,  and  Chamber- 
lain V.  Whitford  (1869)  102  Mass.  448. 
The  cases  thus  referred  to  are  set  out 
at  pages  373  and  375  of  the  note  in 
53  L.R.A. 

So,  the  appellate  division  of  the 
third  department  in  Thomson  v.  Thom- 
son (1902)  76  App.  Div.  178,  78  N.  Y. 
Supp.  389,  held  that  the  payment  of 
one  person's  debt  without  previous  re- 
quest, by  another  who  was  under  no 
obligation  to  pay  the  same,  affords  no 
consideration  for  a  subsequent  prom- 
ise by  the  former  to  repay  the  latter. 
The  court  conceded  that  this  position 
was  opposed  to  the  decision  in  Doty 
V.  Wilson  (1817)  14  Johns.  (N.  Y.) 
378,  but  was  of  the  opinion  that  the 
doctrine  of  that  case  had  been  modi- 
fied by  the  later  cases,  quoting  in  this 
connection  the  remark  of  Bronson,  J., 
in  Ehle  v.  Judson  (1840)  24  Wend. 
(N.  Y.)  98:  "This  rule  must  be  taken 
with  some  qualifications.  The  moral 
obligation  to  pay  a  debt  barred  by 
the  Statute  of  Limitations  or  an  in- 
solvent's discharge,  or  to  pay  a  debt 
contracted  during  infancy,  or  cover- 
ture, and  the  like,  will  be  a  good  con- 
sideration for  an  express  promise. 
But  a  merely  moral  or  conscientious 
obligation,  unconnected  with  any 
prior  legal  or  equitable  claim,  is  not 
enough."  The  court  also  refers  to 
the  fact  that  the  rule  as  laid  down 
in  the  Ehle  Case  was  referred  to  with 
approval  in  Goulding  v.  Davidson 
(1863)  26  N.  Y.  604,  and  that  the 
broad  rule  declared  in  Doty  v.  Wilson 
is  not  the  rule  of  law  accepted  by 
the  courts  of  New  York,  but  rather 
the  rule  laid  down  in  Eastwood  v. 
Kenyon  (1840)  11  Ad.  &  El.  438,  113 
Eng.  Reprint,  482,  3  Perry  &  D.  276, 
9  L.  J.  Q.  B.  N.  S.  409,  4  Jur.  1081,  6 
Eng.  Rul.  Cas.  23,  is  the  adopted  rule. 
In  view  of  the  fact  that  Goulding  v. 
Davidson  held  that  the  moral  obliga- 
tion arising  from  the  purchase  of 
goods  by  a  married  woman — under 
such  circumstances  that  they  did  not 
become  the  property  or  the  debt  of 
her  husband — ^would  support  a  prom- 
ise by  her  after  the  death  of  the  hus- 
band, although  her  original  promise 
was  void,  it  is  not  apparent  how  that 


case  may  be  properly  regarded  as  an 
authority  against  the  doctrine  of  the 
Doty  Case.  Any  apparent  approval 
by  the  Goulding  Case  of  the  doctrine 
of  Eastwood  v.  Kenyon  (Eng.)  supra* 
as  opposed  to  the  doctrine  of  Lee  v. 
Muggeridge  (1813)  5  Taunt,  36,  128 
Eng.  Reprint,  599,  supra,  would  seem 
to  be  predicated  on  the  point  clearly 
brought  out  in  the  opinion  of  Emott, 
J.,  in  the  Goulding  Case,  that  at  com- 
mon law  goods  furnished  to  a  wife 
became  the  property  of  the  husband, 
and  the  wife  had  no  beneficial  inter- 
est therein,  so  that,  unless  the  com- 
mon law  has  been  modified  (as  it  had 
been  in  the  Goulding  Case,  to  the  ex- 
tent of  making  the  goods  in  question 
property  of  the  wife,  though  not  to 
the  extent  of  removing  her  disability 
to  bind  herself  by  an  executory  con- 
tract to  pay  for  them),  the  element 
of  a  previous  material  or  pecuniary 
benefit  to  the  promisor  was  lacking. 
That  difficulty  having  been  obviated 
by  the  statute,  in  the  Goulding  Case 
the  court  held  that  the  subsequent 
promise  was  good;  and  that  holding 
seems  to  support  the  view  that  the 
moral  obligation  arising  from  a  ma- 
terial benefit  previously  received  by 
the  promisor  will  support  a  subse- 
quent executory  promise;  at  least,  if 
the  benefit  was  received  under  an 
original  contract  which,  though  void 
as  to  the  promisor,  created  no  liability 
on  the  part  of  anyone  else.  As  there 
was  in  the  Goulding  Case  a  previous 
request  and  promise  on  the  part  of 
the  married  woman,  though  the  origi- 
nal contract  was  absolutely  void,  so 
that  there  was  at  no  time  previous  to 
the  express  promise  after  discoverture 
any  legal  liability,  the  decision  in  that 
case  upholding  the  subsequent  prom- 
ise does  not,  perhaps,  necessarily  in- 
volve approval  of  the  result  in  Doty 
y.  Wilson,  where  the  consideration 
from  the  promisee  moved  without  pre- 
vious request  or  promise,  void  or  oth- 
erwise, by  the  person  who  was  bene- 
fited and  who  subsequently  promised 
to  pay.  (In  other  words,  the  Goulding 
Case  belongs  to  the  fourth,  and 
the  Doty  Case  to  the  fifth  class,  re- 
ferred to  supra,  I.)  But  the  Gould- 
ing Case  certainly  casts  no  doubt  on 
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the  correctness  of  the  decision  in  the 
Doty  Case.  On  the  contrary,  the  de- 
cision in  the  latter  case  receives  ad- 
ditional support  from  the  general 
course  of  the  argument  in  the  former, 
and  is  referred  to  with  apparent  ap- 
proval in  one  of  the  opinions  in  the 
Moulding  Case,  and  is  not  criticized 
adversely  in  any  of  the  opinions  in 
that  case.  The  opinion  in  Ehle  v. 
Judson  (N.  Y.)  supra,  does  not  indi- 
cate any  intention  on  the  part  of  the 
court  to  overrule  the  decision  in  the 
Doty  Case,  but  merely  intimates  that 
the  statement  which  it  ascribes  to  the 
Doty  Case,  viz.,  that  "a  moral  obliga- 
tion is  a  sufficient  consideration  to 
support  an  express  promise,"  is  too 
broad;  and  that  criticism  in  any  event 
was  well  founded,  since  that  state- 
ment admits  the  sufficiency  of  moral 
obligations  of  the  first  class.  It  is 
not  apparent  that  the  result  in  the 
Doty  Case  is  opposed  to  the  rule  above 
quoted  from  the  Ehle  Case,  as  the 
duty  of  one  whose  debt  has  been  dis- 
charged by  another,  to  repay  the  lat- 
ter, may  be  very  properly  described 
as  an  obligation  connected  with  an 
equitable  claim,  as  distinguished  from 
a  mere  moral  or  conscientious  obliga- 
tion. Hence,  the  approval  in  one  of 
the  opinions  in  the  Goulding  Case  of 
this  statement  of  the  rule  carries  with 
it  no  disapproval  of  the  result  in  the 
Doty  Case. 

Cases  like  Re  Babcock  (1917)  169 
N.  Y.  Supp.  800,  affirmed  in  (1918) 
185  App.  Div.  906,  171  N.  Y.  Supp. 
1078,  which  merely  deny  the  right  to 
recover  the  amount  one  has  volun- 
tarily paid  in  discharge  of  another's 
debts,  no  subsequent  promise  by  the 
debtor  being  shown,  are,  of  course, 
distinguishable,  even  though,  as  in 
that  case,  the  court  declares  generally 
that  a  mere  moral  obligation  is  not. 
sufficient  to  support  a  promise, 

S,    Moral   obligaUon   arising   from   im- 
proventents  of  property. 

Where  a  person  is  under  a  legal 
obligation  to  pay  money,  and  another 
pays  it  for  him  without  request,  the 
law  raises  an  implied  assumpsit  to  re-* 
fund  without  any  express  promise  on 
his  part;  but  where  he  is  not  under 


any  legal  obligation,  but  receives  the 
benefit  of  a  payment  made  or  labor 
done  by  another, — as,  if  a  person,  see- 
ing the  fence  of  my  field  decayed, 
and  out  of  kindness  pay  another  to 
repair  it,  and  I  promise  to  reimburse 
him;  or  if  he  repairs  it  himself  and  I 
promise  to  pay  him  for  his  trouble, 
— here  the  express  promise  is  good. 
McMorris  v.  Herndon  (1830)  18  S.  C. 
L.  (2  Bail.)  66,  21  Am.  Dec.  615. 

Oakes  v.  Cushing  (1844)  24  Me. 
313,  held  that  the  fact,  which  would 
be  presumed,  that  the  labor  on  a  ves- 
sel would  increase  the  value  of  the 
security  furnished  by  a  lien  thereon, 
would  be  a  sufficient  consideration  for 
a  subsequent  promise  in  writing  by 
the  lienor  to  pay  for  the  labor,  if 
no  other  existed. 

A  promise  to  pay  the  cost  of  one 
half  of  a  party  wall  is  sufficient  with- 
out any  new  consideration,  where  the 
wall  was  built  by  the  adjoining  pro- 
prietor at  the  request  of  the  promisor, 
under  an  agreement  which  was  so  in- 
definite in  its  terms  that  it  is  doubtful 
whether  it  could  be  enforced.  Stuht 
V.  Sweesy  (1896)  48  Neb.  767,  67  N. 
W.  748. 

In  Drake  v.  Bell  (1899)  26  Misc. 
237,  55  N.  Y.  Supp.  945,  affirmed  on 
another  ground  in  (1899)  46  App. 
Div.  275,  61  N.  Y.  Supp.  657,  a  me- 
chanic under  contract  to  repair  a  va- 
cant house,  by  mistake  repaired  the 
house  next  door,  which  belonged  to 
the  defendant.  The  repairing  was  a 
benefit  to  the  latter,  and  he  agreed 
to  pay  a  certaia  amount  therefor.  It 
was  held  that  the  promise  rested  upon 
a  sufficient  consideration.  Gaynor,  J., 
says:  'The  rule  seems  to  be  that  a 
subsequent  promise  founded  on  a  for- 
mer enforceable  obligation,  or  on 
value  previously  had  from  the  prom- 
isee, is  binding."  See  further,  as  to 
this  case,  supra,  I.  a. 

In  Pittsburg  v.  Vitrified  Paving  & 
Bldg.  Brick  Co.  v.  Cerebus  Oil  Co. 
'  (1909)  79  KaiL  603,  100  Pac.  631,  it 
was  held  that  a  subsequent  promise, 
with  knowledge  of  the  facts,  by  the 
owner  of  the  gas  rights  in  a  tract 
of  land,  to  pay  the  owner  of  the  oil 
rights  the  cost  of  drilling,  casing,  and 
equipping  a  well  which  proved  to  be 
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a  great  gas  producer,  was  supported 
by  a  sufficient  consideration.  While 
the  plaintiff,  who  drilled  and  equipped 
the  well,  apparently  assumed,  even 
before  subsequent  promise,  that  the 
defendant  would  be  liable,  the  opinion 
clearly  negatives  any  legal  liability 
prior  to  the  promise.  The  court  does 
not  refer  to  the  moral  obligation; 
but  it  would  seem  that  the  decision  in 
this  case  affirming  the  judgment  for 
plaintiff  must  rest  upon  the  view  that 
the  moral  obligation  arising  from  the 
benefit  to  the  promisor  of  a  pecuniary 
and  material  kind,  and  rendered  in 
the  expectation  that  it  would  create 
a  legality,  although  it  did  not  in  fact 
do  so  originally,  will  support  a  sub- 
sequent executory  promise  to  pay  for 
the  same. 

If  a  tenant  makes  repairs  on  prem- 
ises with  the  knowledge  and  assent 
of  the  landlord,  it  creates  a  moral 
obligation  which  is  a  sufficient  con- 
sideration for  a  subsequent  promise 
to  pay  for  the  same.  Cornell  v.  Van- 
artsdalen  (1846)  4  Pa.  864. 

In  Ferguson  v.  Harris  (1893)  39 
S.  C.  823,  39  Am.  St.  Rep.  731,  17  S. 
E.  782,  it  was  sought  to  hold  a  mar- 
ried woman  liable  for  lumber  pur- 
chased by  third  persons,  without 
previous  authority  from  her^  but  up- 
on her  credit.  The  court  said  that, 
when  she  accepted  the  lumber  and  al- 
lowed it  to  be  used  in  the  construction 
of  the  building,  she  thereby  assumed 
at  least  a  moral  obligation  to  pay  for 
the  same;  and  when  by  her  express 
promise  she  agreed  to  pay,  she  un- 
questionably became  liable  therefor. 

So,  the  promise  of  a  property  owner 
to  pay  the  cost  of  driving  and  casing 
a  well  which  his  tenant  has  construct- 
ed on  the  property  is  supported  by 
a  sufficient  consideration  if  the  serv- 
ices were  beneficial  to  him,  and  were 
not  intended  to  be  gratuitous.  Edson 
V.  Poppe  (1910)  24  S.  D.  466,  26  L.R.A. 
(N.S.)  534,  124  N.  W.  441. 

A  promise  by  a  lessor  of  premises 
to  pay  for  the  repairs  which  the  les- 
see had  made  pursuant  to  an  agree- 
ment, which  was  omitted  from  the 
written  lease,  that  she  should  make 
such  repairs  and  that  the  lessor  would 
pay  her  for  them,  is  supported  by  a 


sufficient  consideration.  Seago  ▼. 
Deane  (1828)  4  Ring.  469,  130  Eng. 
Reprint,  844,  1  M.  &  P.  227,  3  Car. 
&  P.  170.  The  position  of  the  lessor 
in  this  case  was  that  the  previous 
agreement,  having  been  omitted  from 
the  lease,  was  ineffectual,  and  that 
there  was  no  consideration  for  the 
subsequent  promise.  The  court  char- 
acterized the  position  as  inequitable 
and  purely  technical,  and  said  that 
there  was  a  moral  obligation  and  a 
distinct  promise,  and  that  there  are 
many  cases  which  show  that  a  moral 
obligation,  accompanied  by  a  distinct 
promise,  is  binding  in  law. 

In  Thompson  v.  Brown  (1905)  121 
6a«  814,  49  S.  E.  740,  the  syllabus  by 
the  court  (there  being  no  opinion)  is 
to  the  effect  that,  where  a  wife  made 
a  contract  in  her  own  name  for  the 
improvement  of  her  husband's  house, 
the  husband  is  not  liable  therefor 
when  it  does  not  appear  that  the  wife 
was  his  authorized  agent,  or  that  he 
knew  that  the  work  was  being  done 
on  his  property,  ''or  that  he  adopted 
the  contract  as  his  own."  The  last 
phrase  seems  to  imply  that  the  hus- 
band would  have  been  liable  if  he  had 
adopted  the  contract  as  his  own,  not- 
withstanding that  it  was  made  by  the 
wife  in  her  own  name. 

A  note  by  a  wife,  given  for  labor 
and  materials  pireviously  furnished  at 
the  request  of  the  husband  in  build- 
ing a  barn  upon  land  which  was  her 
separate  estate,  is  invalid  if  the  credit 
was  originally  given  to  the  husband, 
since  it  would  in  that  case  fall  with- 
in the  rule  of  law  that  an  executed 
and  past  consideration  is  not  sufficient 
to  support  a  subsequent  promise;  bat 
if  the  husband  contracted  as  the 
agent  of  the  wife,  and  is  her  creditor, 
and  the  note  was  given  with  a  knowl- 
edge of  the  facts,  it  would  be  a  con- 
tract with  reference  to  her  separate 
estate,  founded  upon  a  sufficient  con- 
sideration and  binding  upon  her. 
Morse  v.  Mason  (1870)  103  Mass.  560. 

There  are  a  number  of  decisions 
denying  the  validity  of  subsequent 
promises  to  pay  for  improvements 
placed  on  property  without  the  re- 
quest of  thb  promisor;  but  it  will  be 
observed  that  some  of  these  cases  hold 
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that  there  was  no  existing  moral  ob- 
ligration,  under  the  circumstances,  to 
pay  for  the  improvements  at  the  time 
of  the  promise. 

A  promise  by  the  owner  of  land  to 
pay  one  for  improvements  that  an- 
other had,  without  his  knowledge  or 
authority,  previously  made  thereon,  is 
a  nudum  pactum,  and  unenforceable. 
Frear  v.  Hardenbergh  (1810)  5  Johns. 
(N.  Y.)  272,  4  Am.  Dec.  866.  In  this 
case,  however,  Spencer,  J.,  said  that 
he  would  not  undertake  to  discrimi* 
nate  between  moral  obligations  that 
will,  and  those  that  will  not,  afford 
a  sufficient  consideration,  because 
there  was  not  in  the  present  case  the 
least  moral  obligation  on  the  part  of 
the  owner  to  pay  for  the  improve- 
ments, since  the  plaintiff  had  know- 
ingly entered  on  land  not  his  own 
without  any  authority  from  the  owner, 
and  without  the  semblance  of  right. 

A  promise  by  lessor  to  pay  for  im- 
provements made  on  property  at  the 
request  of  the  lessee,  but  upon  the 
supposed  credit  of  the  lessor,  is  with- 
out consideration,  where  the  lessor  did 
not  authorize  or  sanction  the  work. 
Bailey  v.  Rutjes  (1882)  86  N.  C.  517. 

In  Critcher  v.  Watson  (1907)  146 
N.  C.  150,  18  L.R.A.(N.S.)  270,  125 
Am.  St.  Rep.  470,  59  S.  E.  544,  the 
court  held  that  a  promise  by  a  land- 
lord to  pay  his  tenant  for  a  betterment 
placed  upon  the  property  by  the  ten- 
ant, and  which  he  had  a  right  to 
remove,  but  which  the  landlord  ac- 
cepted, was  not  without  consideration, 
and  was  binding  upon  him;  but  said 
that  the  defendant  could  not  put  a 
betterment  upon  the  house  without 
request,  and  by  such  officious  act  make 
the  landlord  his  debtor,  nor,  if  the 
consideration  was  past,  would  the 
promise  of  the  landlord  to  pay  there- 
for be  binding,  being  gratuitous  and 
without  a  consideration  moving  there- 
to. The  consideration  in  this  case 
was  found  in  the  fact  that,  at  the 
time  the  promise  was  made,  the  ten- 
ant still  had  the  right  to  remove  the 
betterment. 

The  question  has  arisen  in  a  number 
of  cases  in  connection  with  a  promise 
to  pay  for  improvements  placed  on 
public  land;  and  the  promise  ha^  been 


generally  held  to  be  without  a  con- 
sideration. In  some  of  these  cases, 
however,  it  is  apparent  that  the  court 
did  not  think  there  was  even  a  moral 
obligation,  prior  to  the  subsequent 
promise. 

Story,  J.,  in  discussing,  in  Society 
for  Propagation  of  Gospel  v.  Wheeler 
(1814)  2  Gall.  148,  Fed.  Gas.  No.  13,- 
156,  the  power  of  the  legislature  to 
enact  a  retrospective  statute  provid- 
ing for  compensating  bona  fide  claim- 
ants of  land  for  improvements  placed 
thereon  by  themselves  or  their  prede- 
cessors, as  a  condition  of  dispossess- 
ing them  at  the  suit  of  the  true  owner, 
said  that  no  equitable  right  to  com- 
pensation under  such  circumstances 
was  recognized  in  the  law,  and  that  it 
had  been  deemed  so  far  destitute  of 
moral  obligation  that  even  an  express 
promise  to  pay  for  improvements, 
made  by  a  person  coming  in  under  a 
defective  title,  has  been  held  a  nude 
pact — citing  Frear  v.  Hardenbergh 
(1810)  5  Johns.  (N.  Y.)  272,  4  Am. 
Dec.  356. 

A  verbal  promise  by  a  purchaser  of 
public  land  to  compensate  a  squatter 
for  improvements  made  prior  to  the 
purchase,  and  without  the  purchaser's 
consent,  is  without  consideration, 
though  the  improvements  were  bene- 
ficial. Shaw  V.  Boyd  (1831)  1  Stew.  & 
P.   (Ala.)  83. 

A  note  given  by  a  purchaser  of  pub- 
lic lands  to  compensate  one  who,  prior 
to  the  purchase,  but  without  the  pur- 
chaser's request,  had  settled  upon  and 
improved  the  land,  is  not  supported  by 
a  consideration  which  will  authorize 
its  recovery.  Duncan  v.  Hall  (1846) 
9  Ala.  128.  The  court  in  this  case 
said  that,  the  improvements  not  hav- 
ing been  made  at  the  purchaser's  re- 
quest, there  was  no  consideration, 
founded  either  in  legal  or  moral  duty, 
which  would  sustain  the  promise. 

A  promise  by  the  purchaser  of  land 
from  the  government,  to  pay  for  im- 
provements previously  placed  there- 
on by  the  promisee  without  the  prom- 
isor's request,  is  without  considera- 
tion. Carson  v.  Clark  (1832)  2  111. 
113,  25  Am.  Dec.  79.  The  court  in  this 
case  said  that  if  a  debt  is  due  in  con- 
science, a  promise  to  pay  will  be  bind- 
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ing,  but  that,  if  there  is  any  moral 
obligation  on  the  part  of  anyone  to 
compensate  the  promisee  for  the  value 
of  his  improvements,  it  is  on  the  part 
of  the  government,  and  such  moral 
obligation  does  not  pass  to  the  pur- 
chaser. Hutson  V.  Overturf  (1834)  2 
m.  170;  Roberts  v.  Garen  (1885)  2  111. 
396,  and  Townsend  v.  Briggs  (1838)  2 
IlL  472,  are  to  the  same  effect.  The 
decision  and  reasoning  of  the  Carson 
Case  were  adopted  by  McFarland  v. 
Mathis  (1850)  10  Ark.  560. 

A  subsequent  promise  by  a  pur- 
chaser of  public  land  to  pay  for  im- 
provements previously  placed  thereon 
without  his  request,  by  a  person  with- 
out any  claim  of  right,  is  a  nudum 
pactum.  Boston  v.  Dodge  (1818)  1 
Blackf.  (Ind.)  19,  12  Am.  Dec.  205; 
Carr  v.  Allison  (1888)  5  Blackf. 
(Ind.)  63. 

An  agreement  to  purchase  an  im- 
provement on  public  land  before  the 
land  is  entered  will  support  an  action, 
but  a  promise  made  after  the  land  is 
entered  is  void  for  want  of  considera- 
tion. Welch  V.  Bryan  (1859)  28  Mo. 
30. 

4.  Moral    ohllgiUion   arising   front   past 

services. 

As  to  a  subsequent  promise  to  make 
additional  compensation  for  past 
services,  which  originally  created  a 
legal  liability  already  discharged  or 
still  enforceable,  see  supra,  III.  b. 
.  Cases  like  Parke  &  L.  Co.  v.  San 
Francisco  Bridge  Co.  (1904)  145  CaL 
534,  78  Pac.  1065,  79  Pac  71,  Irwin  v. 
Locke  (1894)  20  Colo.  148,  36  Pac. 
898,  and  Fiske  Min.  &  Mill.  Co.  v. 
Reed  (1904)  32  Colo.  507,  77  Pac.  240, 
holding  that  where  a  part  of  the  con- 
sideration is  past,  and  part  is  not,  it 
is  sufficient  to  sustain  the  promise  as 
to  both  past  and  future,  are  not  in 
point.  Friedman  v.  Suttle  (1906)  10 
Ariz.  57,  9  L.R.A.(N.S.)  933,  85  Pac. 
726,  holding  that  the  fact  that  a  prom- 
ise to  pay  for  services  in  furnishing 
information  to  a  prospective  pur- 
chaser of  property  for  sale  was  not 
made  until  after  the  Information  was 
furnished,  in  accordance  with  a  pre- 
vious request  therefor,  will  not  defeat 
a  recovery  on  the  promise,  is  also,  of 
course,  distinguishable. 


Although,  as  subsequently  shown  in 
the  present  subdivision,  there  are 
many  cases  in  which  past  services  are 
declared  insufficient  to  support  a  sub- 
sequent executory  promise,  and  some 
of  these  are  clear  authority  against 
the  view  that  the  moral  obligation 
arising  from  the  material  benefit  con- 
ferred upon  the  promisor  by  the  past 
services,  will  furnish  a  consideration 
for  a  subsequent  executory  promise,  it 
is  believed  that,  when  proper  allow- 
ance is  made  for  the  various  circum- 
stances— especially  the  fact  that  in 
many  cases  the  services  were  intended 
originally  to  be  gratuitous — that  tend 
to  negative  a  moral  obligation,  or  to 
show  that  there  was  no  benefit  of  a 
pecuniary  or  material  kind  to  the 
promisor,  it  will  be  found  that  the 
weight  of  authority  supports  the  view 
that  the  moral  obligation  arising  from 
a  benefit  of  a  material  or  pecuniary 
kind  conferred  upon  the  promisor  by 
past  services,  rendered  in  the  expec- 
tation that  they  were  to  be  paid  for — 
or,  at  least,  if  rendered  upon  the  as- 
sumption by  the  person  rendering 
them,  though  mistaken,  that  they 
would  create  a  real  liability — and, 
otherwise,  in  circumstances  creating 
a  moral  obligation  on  the  part  of  the 
promisor  to  pay  for  the  same,  will 
support  an  executory  promise  to  do  so, 
although  there  was,  previous  to  such 
promise,  no  legal  liability  or  promise, 
perfect  or  imperfect. 

That  view  is  supported  with  vary- 
ing degrees  of  strength  by  the  follow- 
ing cases,  which  will  be  subsequently 
set  out: 

Alabama. — ^Baker  v.  Gregory  (1866) 
28  Ala.  544,  65  Am.  Dec.  366;  Shaw 
V.  Boyd  (1831)  1  Stew.  &  P.  83. 

Georgia*— Gray  v.  Hamil  (1889)  82 
Ga.  375,  6  L.R.A,  72,  10  S.  E.  205  (un- 
der Code  provision). 

Kentucky.— Viley  v.  Pettit  (1895) 
96  Ky.  578,  29  S.  W.  438. 

Maina — Oakes  v.  Gushing  (1844) 
24  Maine,  313. 

New  York. — ^Yarwood  v.  Trusts  & 
G.  Co.  (1904)  94  App.  Div.  47,  87  N, 
Y.  Supp.  947;  Drake  v.  Bell  (1899)  26 
Misc.  237,  55  N.  Y.  Supp.  945;  Re  Todd 
(1905)  47  Misc.  35,  95  N.  Y.  Supp.  211 ; 
Re  Simmons  (1905)  48  Misc.  484,  96 
N.  Y.  Supp.  1103. 
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Oregon. — Glenn  v.  Savage  (1887) 
14  Or.  567,  18  Pac.  442;  Forbia  v.  In* 
man  (1892)  23  Or.  68,  81  Fac.  204. 

Pennsylvania.— ^reeves  v.  M'Allis- 
ter  (1809)  2  Binn.  692;  Turner  v. 
Patridge  (1831)  8  Penr.  &  W.  172; 
Snyder  v.  Castor  (1807)  4  Yeates, 
353;  Landis  v.  Royer  (1868)  59  Pa. 
95;  Bailey  v.  Philadelphia  (1895)  167 
Pa.  569,  46  Am.  Rep.  691,  31  Atl.  925; 
Sutch's  Estate  (1902)  201  Pa.  305,  50 
Atl.  943. 

Sonth    Dakota. — Edson    v.     Poppe 

(1910)  24  S.  D.  466,  26  L.R.A.(N.S.) 
534,  124  N.  W.  441. 

Vermont.  —  Boothe  v.  Fitzpatrick 
(1864)  36  Vt.  681 ;  Spencer  v.  Potter 

(1911)  85  Vt.  1,  80  Atl.  821. 
Wisconsin.    -^    Jilson    v.    Gilbert 

(1870)  26  Wis.  637,  7  Am.  Rep.  100; 
Silverthorne  v.  Wylie  (1897)  96  Wis. 
69,  71  N.  W.  107. 

England.  —  Re  Casey's  Patents 
[1892]  1  Ch.  115,  20  Eng.  Rul.  Cas. 
722,  66  L.  T.  N.  S.  93,  40  Week.  Rep. 
180;  Cooper  v.  Martin  (1803)  4  East, 
76,  102  Eng.  Reprint,  759. 

The  expenditure  by  a  stranger, 
without  obligation,  of  his  own  funds 
for  the  benefit  of  an  infant  bereaved 
of  parents,  in  maintaining  and  educat- 
ing her,  is  a  sufficient  consideration  to 
support  an  express  promise,  made 
after  she  comes  of  age,  to  repay  the 
amount  so  expended,  where,  during 
the  continuance  of  such  expenditure 
and  of  her  infancy,  she  became  enti- 
tled to  a  great  estate  out  of  which 
no  allowance  for  her  maintenance  or 
education  was  applied  for  or  made; 
and  if  such  expenditure  was  made  at 
the  request  of  her  brother-in-law, 
and  in  consequence  thereof  he  became 
liable  for  the  amount,  the  existence  of 
such  liability  on  his  part  would  be  a 
sufficient  consideration  to  support  an 
express  promise  made  by  her,  after 
she  became  of  age,  to  indemnify  him 
against  any  loss  he  might  thereby  sus- 
tain.   Baker  v.  Gregory  (Ala.)  supra. 

Under  the  Georgia  Code  provision 
it  has  been  held  in  Glanton  v.  Whit- 
aker  (1885)  75  Ga.  523,  that  the  em- 
plo3rment  and  payment  by  the  father, 
of  counsel  to  protect  the  interests  of 
hla  daughter  in  her  deceased  hus- 
band's estate,  is  ample  consideration 
for  her  note  to  reimburse  him. 


Gray  v.  Hamil  (1889)  82  Ga.  375,  6 
L.R.A.  72,  10  S.  E.  205,  held  that  a 
promise  by  one  partner,  after  disso- 
lution, to  allow  the  other  partner  a 
certain  sum  on  account  of  the  latter 
having  been  obliged,  owing  to  the 
former's  intemperance,  to  perform 
more  than  his  due  share  of  the  labor, 
was  within  a  Code  provision  expressly 
recognizing  a  strong  moral  obligation 
as  a  consideration  for  a  contract. 

In  Montgomery  v.  Downey  (1902) 
116  Iowa,  632,  88  N.  W.  810,  the  court 
said  that  in  some  cases  a  subsequent 
promise  is  equivalent  to  a  previous  re- 
quest, and  creates  a  liability,  al- 
though none  existed  before  for  want 
of  a  request,  as  where  the  considera- 
tion moves  directly  from  plaintiff  to 
defendant,  and  is  directly  for  his 
benefit — citing  Boothe  v.  Fitzpatrick 
(Vt.)  supra.  This,  however,  was 
obiter,  as  a  previous  request  was 
proven  in  this  case. 

In  Viley  v.  Pettit  (1895)  96  Ky.  578, 
29  S.  W.  438,  the  Kentucky  supreme 
court,  after  holding  that  an  agreement 
to  pay  for  services  of  a  real  estate 
agent  in  procuring  a  customer  for 
property  could  not  be  implied  from 
the  fact  that  the  owner  availed  him- 
self of  the  service  and  consummated 
the  trade,  held  that  an  action  would 
lie  upon  a  subsequent  promise  to  pay 
for  the  services. 

A  moral  obligation  resting  upon  one 
to  pay  for  his  board,  although  he  was 
under  no  legal  obligation,  is  sufficient 
to  sustain  his  allowance  of  credit 
therefor  upon  an  indebtedness  due 
from  the  other  party.  Weihing  v. 
Kurfes  (1891)  12  Ky.  L.  Rep.  893. 

In  Root  V.  Strang  (1894)  77  Hun, 
14,  28  N.  Y.  Supp.  273,  upholding  a 
note  given  by  decedent  to  his  wife's 
niece  in  consideration  of  valuable 
services,  the  court,  in  reply  to  the  ob- 
jection that  the  services  were  ren- 
dered without  any  express  promise  on 
the  part  of  decedent  to  pay  therefor, 
said  that  there  was  no  force  in  the 
contention,  "for  after  the  services 
were  performed  Woodruff  recognized 
the  plaintiff's  labor  as  valuable,  and 
agreed  to  pay  therefor,  by  delivering 
the  instrument  in  question." 

In  Yarwood  v.  Trusts  &  G.  Co.  (1904) 
94  App.  Div.  47,  87  N.  Y.  Supp.  947,  ap- 
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peal  dismissed  in  (1905)  182  N.  Y. 
527,  74  N.  E.  1128;  and  Re  Todd 
(1905)  47  Misc.  35,  95  N.  Y.  Supp. 
211,  subsequent  promises  to  pay  sub- 
stantial sums  for  very  slight  services 
previously  rendered  were  also  up- 
held; but  in  these  cases  there  was, 
theoretically  at  least,  a  slight  legal  lia- 
bility, sufficient  to  constitute  a  consid- 
eration for  a  subsequent  promise. 

In  Re  Bradbury  (1905)  105  App. 
Div.  250,  93  N.  Y.  Supp.  418,  the  court 
says  that,  while  gratuitous  services 
are  an  insufficient  consideration  for 
an  executory  agreement  or  promise, 
the  performance  of  services  and  fur- 
nishing of  board  and  valuable  things, 
not  as  a  gratuity,  but  in  expectation 
of  being  compensated  therefor,  are 
sufficient  to  sustain  a  promissory  note 
for  an  amount  in  excess  of  the  real 
value  of  the  services  performed  or 
things  furnished.  It  is  not  quite 
clear,  however,  whether  or  not  the 
hypothesis  includes  an  antecedent  lia- 
bility. 

In  Re  Simmons  (1905)  48  Misc.  484, 
96  N.  Y.  Supp.  1103,  the  surrogate 
held  that  notes  for  $1,000  each,  given 
by  decedent  to  her  nephews,  payable 
upon  her  death,  were  valid  claims 
against  her  estate,  it  appearing  that 
they  were  given  in  payment  for  slight 
services  rendered  by  them  in  showing 
her  about  and  making  her  occasional 
visits  to  them  pleasant,  notwithstand- 
ing that  it  is  specifically  stated  that 
they  did  not  make  any  charge  for 
such  services,  or  expect  any  payment 
therefor.  It  is  clear  from  the  opinion 
that  these  notes  were  upheld  on  the 
ground  of  the  past  services,  for  it  is 
specifically  stated  that,  had  the  notes 
been  given  solely  to  equalize  the  dis- 
tribution of  the  maker's  estate,  or  if 
they  had  been  given  solely  in  consid- 
eration of  love  and  affection,  or  to 
make  a  gift  after  the  decedent's 
death,  or  had  the  consideration  been 
wholly  meritorious,  they  would  not 
have  been  enforceable. 

In  Feltrup  v.  Schloener  (1910)  33 
Ohio  C.  C.  467,  it  was  held  that  a  prom- 
ise is  not  unenforceable  because  it 
was  given  for  past  services.  The 
court  cited  as  authority  Irwin  v.  Lom- 
bard University    (Irwin  v.  Webster) 


(1897)  56  Ohio  St.  20,  36  L.R.A.  2S9, 
60  Am.  St.  Rep.  727,  46  N.  E.  63, 
which,  however,  involved  a  note  given 
to  aid  a  charitable  enterprise,  and 
therefore  involved  other  elements 
than  a  mere  obligation  arising  from 
past  services. 

An  act  done  for  the  benefit  of  an- 
other without  his  request  is  deemed 
a  voluntary  act  of  courtesy,  for  which 
no  action  can  be  sustained,  unless, 
after  knowing  of  the  service,  the  per- 
son benefited  promises  to  pay  for  it. 
Glenn  v.  Savage  (1887)  14  Or.  567,  13 
Pac.  442. 

In  Forbis  v.  Inman  (1892)  23  Or. 
68,  31  Pac.  204,  the  court  says  that  to 
render  one  liable  for  services  it  must 
appear  that  he  had  either  requested 
the  performance  of,  "or  that,  when  he 
knew  the  service  had  been  performed, 
he  promised  to  pay  for,  the  same. 
.  .  .  Two  of  these  three  must  al- 
ways exist — legal  obligation,  bene- 
ficial service,  or  subsequent  promise.** 

In  Greeves  v.  McAllister  (1809)  2 
Binn.  (Pa.)  592,  it  was  held  that  the 
taking  and  surrendering  by  plaintiff 
of  a  person  for  whom  he  was  bail,  in 
consequence  of  which  the  defendant 
also  surrendered  such  person  in  a  suit 
in  which  he  was  bail,  was  a  good  con- 
sideration to  support  a  promise  by  the 
defendant,  after  the  surrender,  to  pay 
a  portion  of  the  expenses,  although 
there  was  no  previous  request  on  his 
part.  The  court  in  this  case  says  in 
broad  terms:  "Though  the  service 
has  been  rendered  prior  to  the  prom- 
ise, yet,  if  the  party  be  under  either  a 
legal  or  moral  obligation  to  pay,  the 
promise  will  bind  him."  The  court 
further  says  that  the  inquiry  whether 
the  plaintiff  intended  to  confer  a 
benefit  on  the  defendant  was  imma- 
terial. Cooper  V.  Martin  (1803) 
4  East,  76,  102  Eng.  Reprint,  759,  is 
cited  as  a  strong  case  in  support  of 
the  action.  The  note  to  Wennall  v. 
Adney  (1802)  3  Bos.  &  P.  249,  127 
Eng.  Reprint,  138,  though  cited  in  the 
brief  of  counsel,  is  not  referred  to  in 
the  opinion. 

The  procuring  by  an  uncle,  without 
compulsion  of  law  or  request  of  his 
nephew,  of  a  patent  for  land  devised 
to  the  latter,  lays  the  latter  under  a 
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moral  obligation,  which,  though  guf* 
ficient  as  a  consideration  for  an  ex* 
press  promise,  raises  no  promise  by 
implication  of  law.  Turner  v.  Pat- 
ridge  (1831)  3  Penr.  &  W.  (Pa.)  172. 

A  benefit  derived  from  unsolicited 
services  creates  a  moral  obligation, 
which  is  a  sufficient  consideration  for 
an  express  assumption,  but  will  not 
raise  an  implied  promise.  Landis  v. 
Royer  (1868)  59  Pa.  95. 

Bailey  v.  Philadelphia  (1895)  167 
Pa.  569,  46  Am.  St.  Rep.  691,  31  Atl. 
925,  holding  that  it  was  competent  for 
the  council  of  a  city  to  recognize  its 
moral  obligation  to  pay  a  teacher  who 
had  served  under  an  appointment  that 
had  not  been  confirmed,  as  was  subse- 
quently held  by  the  court  to  be  neces- 
sary, clearly  implied  that  a  promise  to 
pay  under  such  circumstances  would 
be  enforced  against  an  individual. 

The  moral  obligation  of  a  father  to 
compensate  his  children  for  services 
rendered  to  him  by  them  after  their 
majority,  although  they  had  no  claim 
which  they  could  have  enforced  at 
law,  is  a  good  consideration  for  prom- 
issory  notes  given  in  payment  thereof. 
Sutch's  Estate  (1902)  201  Pa.  305.  50 
Atl.  943.  It  is  expressly  stated  in  the 
opinion  that,  prior  to  the  giving  of 
the  notes,  the  children  had  no  claim 
which  they  could  enforce  at  law. 

If  the  consideration,  even  without 
request,  moves  directly  from  the 
plaintiff  to  the  defendant,  and  inures 
directly  to  the  defendant's  benefit,  the 
promise  is  binding,  though  made  upon 
a  past  consideration.  Boothe  v.  Fitz- 
Patrick  (1864)  86  Vt  681.  In  this 
case  the  court  held  that  a  promise  by 
the  defendant  to  pay  for  the  past 
keeping  of  a  bull,  which  had  escaped 
from  defendant's  premises  and  been 
cared  for  by  the  plaintiff,  was  valid, 
although  there  was  no  previous  re^ 
quest.  The  court  said  that  but  for 
the  promise  the  plaintiff  could  not  re- 
cover for  want  of  a  request,  but  that 
the  promise  obviated  that  objection, 
it  being  equivalent  to  a  previous 
request. 

In  Cobb  V.  Cowdery  (1867)  40  Vt. 
25,  94  Am.  Dec.  370,  it  was  held  that 
past  services,  rendered  in  aiding  a 
party  to  an  action  to  find  the  wit- 


nesses who  could  testify  to  facts  ma- 
terial to  his  position,  would  support 
a  subsequent  promise  to  pay  for  them. 
It  .is  not,  however,  entirely  clear  that 
there  was  not  an  antecedent  legal  lia- 
bility in  this  case. 

And  upon  the  authority  of  the 
Boothe  Case  it  was  held  in  Spencer  v. 
Potter  (1911)  85  Vt  1,  80  Atl.  821, 
that  past  services  of  a  personal 
nature  to  a  relative,  though  no  legal 
obligation  previously  existed,  would 
support  a  subsequent  promise  to  pay 
for  the  same. 

A  promise  by  a  wife  to  her  dying 
husband  to  pay  a  certain  sum  to  a 
third  person  who  had  lived  in  their 
household  and  rendered  services  to 
them,  even  though  one  incapable  of 
being  enforced,  created  a  moral  obli- 
gation which  will  sustain  a  subse- 
quent promise  by  her  to  such  third 
person.  Olsen  v.  Hagan  (1918)  102 
Wash.  821,  172  Pac.  1173. 

In  Re  Casey's  Patents  [1892]  1  Ch. 
115,  20  Eng.  Rul.  Cas.  722,  there  was  a 
question  as  to  the  effect,  as  an  assign- 
ment, of  a  letter  from  the  owner  of 
certain  patents,  agreeing,  in  consid- 
eration of  his  services,  to  give  the  ad- 
dressee a  one  third  share  of  the  pat- 
ents. It  was  urged  that  the  promise 
was  in  recognition  of  past  services, 
and  that  past  services  are  not  a  consid- 
eration for  anything.  Bowen,  L.  J., 
said:  "Even  if  it  were  true,  as  some 
scientific  students  of  law  believe,  that 
a  past  service  cannot  support  a  future 
promise,  you  must  look  at  the  docu- 
ment and  see  if  the  promise  cannot 
receive  a  proper  effect  in  some  other 
way.  Now  the  fact  of  a  past  service 
raises  an  implication  that  at  the  time 
it  was  rendered  it  was  to  be  paid  for, 
and  if  it  was  a  service  which  was  to 
be  paid  for,  when  you  get,  in  a  subse- 
quent document,  a  promise  to  pay, 
that  promise  may  be  treated  either  as 
an  admission  which  evidences,  or  as  a 
positive  bargain  which  fixes,  the 
amount  of  that  reasonable  remunera- 
tion on  the  f cith  of  which  the  service 
was  originally  rendered.  So  that, 
here,  for  past  services,  there  is  ample 
justification  for  the  promise  to  give 
the  third  share." 

Some  of  the  cases,  while  upholding 
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the  subsequent  promise,  do  so  upon 
the  ground  that  from  the  subsequent 
promise,  in  connection  with  the  bene* 
ficial  nature  of  the  services,  the  court 
will  imply  a  t>i*evious  request;  thus: 
A  consideration  wholly  past  and  ex- 
ecuted before  a  promise  is  made  is  not 
sufficient  unless  the  consideration 
arose  at  the  instance  or  request  of  the 
party  promising;  and  that  request 
must  have  been  expressly  made  or 
necessarily  implied  from  the  moral 
obligation.  Shaw  v.  Boyd  (1831)  1 
Stew.  &  P.  (Ala.)  83.  Past  services 
are  a  sufficient  consideration  to  sup- 
port a  promise  to  pay  for  them.  It  is 
immaterial  whether  the  promise  be 
made  before  or  after  the  services.  A 
subsequent  promise  to  pay  implies 
that  the  services  were  rendered  iipon 
previous  request.  Jilson  v.  Gilbert 
(1870)  26  Wis.  637,  7  Am.  Rep.  100; 
Snyder  v.  Castor  (1807)  4  Yeates 
(Pa.)  353.  A  promise  to  pay  for  past 
services  implies  that  they  were  ren- 
dered upon  a  previous  request,  and 
such  services  are  good  consideration 
for  the  promise.  Silverthorn  v.  Wylie 
(1897)  96  Wis.  69,  71  N.  W.  107.  It 
would  seem  that  these  cases  regard 
the  implication  as  one  of  law,  dispens- 
ing with  the  necessity  of  an  actual 
previous  request,  and  not  one  of  fact, 
merely  dispensing  with  the  necessity 
of  proving  such  a  request  in  the  first 
instance,  but  rebuttable  by  proof 
negativing  a  request.  The  cases  next 
cited,  however,  seem  to  take  the  view 
that  the  implication  is  a  rebuttable 
one.  A  vote  by  the  parish,  after  the 
dissolution  of  the  ministerial  relation, 
to  pay  the  minister  the  expense  of  re- 
pairs made  by  him  upon  the  parson- 
age, without  a  previous  request,  is 
without  consideration.  Greene  v. 
Maiden  (1830)  10  Pick.  (Mass.)  500. 
The  court  said  that,  under  the  cir- 
cumstances in  the  case,  a  request  to 
make  the  repairs  might  have  been  in- 
ferred by  a  jury,  but  for  the  fact  that 
the  parish  committee  had  actually  re- 
fused to  furnish  repairs.  It  is  the 
general  rule  that  a  past  consideration 
is  not  a  valid  foundation  of  a  contract 
or  promise,  unless  the  act  has  been 
done  at  the  request  of  the  party  bene- 
fited and  of  whom  payment  is  claimed. 


Chadwick  v.  Knox  (1856)  81  N.  H. 
226,  64  Am.  Dec.  829.  The  promise  in 
this  case  was  to  pay  for  services  pre- 
viously rendered  in  procuring  a  par- 
don for  a  convict.  The  court  said  that 
there  was  no  direct  evidence  of  any 
request  to  perform  the  services,  bat 
that  the  promise  was  competent  evi- 
dence of  a  previous  assent  or  agree- 
ment. A  promise  made  upon  a  past 
and  executed  consideration  is  in  gen- 
eral not  binding;  but  when  the  labor 
performed  or  the  services  rendered 
are  beneficial  to  the  promisor,  and 
there  is  nothing  in  the  evidence  nega- 
tiving a  request,  a  jury  may,  from  the 
circumstances  of  the  case,  infer  a  re- 
quest. Wilson  V.  Edmonds  (1852)  24 
N.  H.  517.  And  see  to  the  same  effect 
Hatch  V.  Purx^ell  (1850)  21  N.  H.  544. 

In  Carson  v.  Clark  (1833)  2  111.  113, 
25  Am.  Dec.  79,  the  court,  while  hold- 
ing that  there  was  no  legal  or  moral 
obligation  which  would  support  a  sub- 
sequent promise  in  a  case  at  bar,  said: 
"If  the  consideration  for  the  promise 
be  passed  and  executed,  it  can  then 
be  enforced  only  upon  the  ground  that 
the  consideration  or  service  was  ren- 
dered at  the  request  of  the  party 
promising.  This  request  must  be 
averred  and  proved,  or  the  moral  obli- 
gation under  which  the  party  was 
placed,  and  the  beneficial  nature  of 
the  service,  must  be  of  such  a  charac- 
ter that  it  will  necessarily  be  implied, 
as  a  promise  by  a  master  to  pay  his 
servant  for  past  services.  Here  the 
inference  is  strong  that  the  service 
was  rendered  at  his  request." 

In  Sanderson  v.  Brown  (1869)  57 
Me.  308,  the  court  declares  that  while 
a  past  and  executed  consideration  (in 
this  case,  services  in  driving  logs), 
without  knowledge  or  request,  is  no 
sufficient  basis  for  a  promise  to*  pay, 
it  may  afford  evidence  from  which  the 
jury  may  infer  a  request,  and  it  is  the 
province  of  the  jury  to  determine 
whether  a  promise  can  be  inferred  or 
not. 

In.Ehle  y.  Judson  (1840)  24  Wend. 
(N.  Y.)  97,  it  was  held  that  where  the 
plaintiff,  having  negotiated  for  the 
purchase  of  land  for  himself,  and  hav- 
ing procured  an  offer  from  the  owner 
to  sell  for  a  certain  amount,  but  with- 
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out  having  made  any  contract,  con- 
sented to  the  defendant's  becoming 
the  purchaser  on  condition  that  the 
latter  would  give  him  a  note  for  $100 
to  pay  him  for  his  time  and  trouble 
in  negotiating  the  purchase,  the  note 
was  not  supported  by  a  sufficient  con- 
sideration. The  court  said  that  serv- 
ices voluntarily  rendered,  though  they 
may  be  beneficial  to  another,  impose 
no  legal  obligation  upon  him,  but  the 
services  must  be  rendered  upon  re- 
quest. It  was  admitted  that  the  re- 
quest may  be  established  by  presump- 
tive evidence,  and  that  the  beneficial 
nature  of  the  services,  though  not 
enough  when  standing  alone,  may  be 
very  important  in  a  chain  of  circum- 
stances tending  to  establish  the  pre- 
sumption. In  the  case  at  bar,  how- 
ever, it  was  said  the  services  were  not 
beneficial  to  the  defendant,  and,  be- 
sides, they  were  not,  and  could  not 
have  been,  rendered  upon  his  request, 
as  it  appeared  that  the  plaintiff,  in 
negotiating  for  the  purchase,  wa%  act- 
ing for  himself,  and  not  for  the  de- 
fendant. 

Cooper  V.  Martin  (1803)  4  East,  76, 
102  Eng.  Reprint,  759,  after  .holding 
that  one  who  marries  a  widow  who 
has  children  by  her  former  husband 
is  not  bound  to  maintain  them, 
though  they  were  maintained  by  her 
before  her  second  marriage,  further 
held  that,  if  the  second  husband  main^ 
tained  such  children,  it  is  good  con- 
sideration for  a  promise  by  them, 
when  they  come  of  age,  to  repay  the 
expense  of  their  maintenance;  espe- 
cially where  the  second  husband  was 
a  man  of  small  substance,  and  the 
children  had  a  competent  provision  to 
receive  when  they  came  of  age,  which 
was  to  accumulate  for  them  in  the 
meantime,  and  he  made  no  applica- 
tion to  chancery  for  an  allowance  out 
of  the  fund,  as  he  might  have  done. 
Lord  Ellenborough,  Ch.  J.,  said: 
"Having  done  an  act  beneficial  for 
the  defendant  in  his  infancy,  it  is  a 
good  consideration  for  the  defend- 
ant's promise  after  he  came  of  age. 
In  such  a  case  the  law  will  imply  a 
request,  and  the  fact  of  the  promise 
has  been  found  by  the  jury." 

It   has    been   very   frequently   de- 


clared that  past  services  will  not  sup- 
port an  executory  promise.  (As  has 
already  been  suggested,  and  as  will 
more  fully  appear  in  connection  with 
analysis  of  the  individual  cases,  the 
effect  of  many,  though  not  all,  of 
these  cases  as  authority  against  the 
view  that  a  moral  obligation  arising 
from  past  services  will  furnish  a  con- 
sideration for  an  executory  promise 
is  either  destroyed  or  impaired  by  the 
circumstances,  especially  by  the  fact 
that  the  services  were  originally  in- 
tended to  be  gratuitous.) 

Arizona.— Wulff  v.  Lindsay  (1903) 
8  Ariz.  168,  71  Pac.  963. 

Indiana.  —  Goldsby  v.  Robeftson 
(1823)  1  Blackf.  247. 

Iowa.— Allen  v.  Bryson  (1885)  67 
Iowa,  591,  56  Am.  Rep.  358,  25  N.  W. 
820. 

Massachusetts* — Dearborn  v.  Bow^ 
man  (1841)  3  Met.  155;  Shepherd  v. 
Young  (1857)  8  Gray,  152,  69  Am.  Dec. 
242;  Chamberlin  v.  Whitford  (1869) 
102  Mass.  448;  Moore  v.  Elmer  (1901) 
180  Mass.  16,  61  N.  E.  259;  Contant 
V.  Evans  (1909)  202  Mass.  34,  88  N. 
E.  438. 

Michigan.  —  Robinson  v.  McAfee 
(1886)  59  Mich.  375,  26  N.  W.  643. 

New  Jersey.  —  Updike  v.  Titus 
(1860)  13  N.  J.  Eq.  151;  Gardner  v. 
Schooley  (1874)  25  N.  J.  Eq.  150; 
Sharp  V.  Hoopes  (1906)  74  N.  J.  L.  191, 
64  Atl.  989. 

New  York.— Chilcott  v.  Trimble 
(1852)  13  Barb.  502;  Blanshan  v.  Rus- 
sell (1898)  32  App.  Div.  103,  52  N.  Y. 
Supp.  963,  affirmed  on  opinion  below 
in  (1899)  161  N.  Y.  629,  55  N.  E.  1093; 
Hevia  v.  Wheelock  (1913)  155  App. 
Div.  387,  140  N.  Y.  Supp.  351;  Majory 
V.  Schubert  (1903)  82  App.  Div.  633, 
81  N.  Y.  Supp.  703;  Perkins  v.  Smith 
(1903)  83  App.  Div.  630,  81  N.  Y. 
Supp.  955;  Fulton  v.  Varney  (1907) 
117  App.  Div.  572,  102  N.  Y.  Supp. 
608;  Edwards  v.  Tennis  (1920)  190 
App.  Div.  478,  179  N.  Y.  Supp.  807; 
Myers  v.  Dean  (1895)  11  Misc.  368,  32 
N.  Y.  Supp.  237;  Fine  v.  Nehring  Bros. 
(1918)  172  N.  Y.  Supp.  689. 

Tennessee.  —  Shugart  v.  Shugart 
(1903)  111  Tenn.  179, 102  Am.  St.  Rep. 
777,  76  S.  W.  821. 

Texas. — ^Austin     City    R.     Co.     v. 
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Swisher  (1880)  1  Tex.  App,  Civ.  Cas. 
(White  &  W.)  38. 

Virsrinia. — Stoneburner  v.  Motley 
(1898)  95  Va.  784,  30  S.  E.  364. 

West  Virginia.— Cox  v.  Davis  (1920) 
85  W.  Va.  604,  102  S.  E.  236. 

England. — Portales  Gorgier  v.  Mor- 
ris (1860)  7  C.  B.  N.  S.  588,  141  Eng. 
Reprint,  946,  29  L.  J.  C.  P.  N.  S.  208, 
6  Jur.  N.  S.  705,  2  L.  T.  N.  S.  284; 
Monkman  v.  Shepherdson  (1840)  11 
Ad.  &  El.  411,  113  Eng.  Reprint,  471, 
3  Perry  &  D.  182,  9  L.  J.  Q.  B.  N.  S, 
134. 

The  distinction  between  cases  where 
services  were  rendered  gratuitously, 
and  'cases  where  the  services,  though 
not  rendered  in  such  circumstances 
as  to  create  an  original  liability,  were 
nevertheless  rendered  in  the  expec- 
tation that  they  were  to  be  paid  for, 
and  that  they  would  create  a  liability, 
is  illustrated  by  comparison  of  the 
case  of  Accommodation  Loan  &  Sav. 
Fund  Asso.  v.  Stonemetz  (1858)  29 
Pa.  584,  with  Sutch's  Estate  (1902) 
201  Pa.  305,  50  Atl.  943.  In  the  for- 
mer case,  which  held  that  there  was 
no  consideration  for  a  promise  to  pay 
one  elected  as  a  director  to  serve  with- 
out compensation,  for  past  services, 
the  court  said  that,  although  the  plain- 
tiff performed  the  work  faithfully,  his 
labors  fell  within  the  limit  of  his  duty 
as  a  director,  and  the  fact  that  he 
performed  them  with  an  exuberance 
of  good  faith  imposed  upon  the  cor- 
poration no  moral  duty  to  pay  for 
them.  "It  is  quite  true  that  they  were 
beneficial  to  the  defendant,  and  a  re- 
quest might,  in  the  liberal  spirit  of 
the  modern  decisions,  be  implied ;  but, 
in  the  instance  of  gratuitous  services 
performed  by  a  party  in  the  line  of  his 
legal  duty,  there  is  no  case  which 
authorizes  such  an  inference."  Upon 
the  other  hand,  in  the  Sutch  Case, 
where  services  were  rendered  by  chil- 
dren during  many  years  to  their 
father,  apparently  in  the  expectation 
that  they  would  be  paid  for,  it  was 
held  that  the  moral  obligation  to  pay 
them  was  sufficient  to  uphold  a  note 
given  by  the  father  for  that  purpose, 
although,  as  the  court  expressly 
stated,  prior  to  the  promise  the  father 


was  not  legally  bound  to  pay  them 
anything. 

Services  performed  for  the  promis- 
or's deceased  husband  in  his  lifetime 
are  not  sufficient  to  support  a  subse- 
quent executory  agreement  to  pay  for 
the  same.  Royer  v.  Kelly  (1916)  174 
CaL  70,  161  Pac.  1148.  The  court, 
however,  said  that  the  widow  was 
under  no  moral  or  legal  duty  to  pay 
for  the  services. 

In  Goldsby  v.  Robertson  (1823)  1 
Blackf.  (Ind.)  247,  it  was  held  that  a 
special  verdict  finding  that  the  de- 
fendant promised  to  pay  the  plain- 
tiff for  past  work  and  labor,  without 
showing  any  circumstances  from 
which  the  court  could  presume  that 
the  defendant  was  under  any  obliga- 
tion, either  moral  or  legal,  to  make 
the  promise,  or  that,  previously  to  the 
promise,  he  was  bound  in  conscience 
or  in  law  to  pay  for  the  labor,  is  in- 
sufficient to  support  a  judgment  for 
plaintiff. 

Services  gratuitously  rendered  will 
not  support  a  subsequent  promise  by 
the  parties  thereby  benefited  ta.  pay 
for  the  same.  Allen  v.  Bryson  (1885) 
67  lowa^  591,  56  Am.  Rep.  358,  25  N. 
W.  820.  In  this  case,  however,  the 
court  said  that,  the  services  having 
been  rendered  gratuitously  and  with 
no  expectation  of  being  paid  for,  there 
was  no  obligation,  legal  or  moral,  to 
pay  for  them.  So,  in  Gooch  v.  Gooch 
(1916)  178  Iowa,  902,  L.R.A.1917C, 
582,  160  N.  W.  333,  the  court  said  that 
the  consideration  was  what  has  been 
called  a  past  or  a  moral  obligation 
to  pay  the  plaintiff  for  services  which 
he  had  rendered  the  assignor,  ''there 
being  no  expectation  on  the  part  of 
either,  at  the  time  the  services  were 
made,  that  payment  should  be  made 
therefor." 

So,  an  agreement  to  pay  for  services 
"which  have  been  gratuitously  ren- 
dered" is  without  consideration.  Kre- 
gel  V.  Fredelake  (1918)  184  Iowa, 
1318,  169  N.  W.  642. 

So,  in  Shepherd  v.  Young  (1857)  8 
Gray  (Mass.)  152,  69  Ahl  Dec.  242, 
holding  that  a  promise  by  the  adminia- 
trator  of  a  deceased  grandchild  to  pay 
the  grandmother,  out  of  assets  in  his 
hands,  a  certain  sum  for  supporting 
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the  deceased  while  the  latter  was 
destitute,  is  a  nudum  pactum,  the  de- 
cision is  upon  the  ground  that  the 
board  was  furnished  as  a  gratuity, 
from  motives  of  affection,  without  any  * 
expectation  of  renumeration. 

The  rule  is  now  well  settled  that 
the  past  performance  of  services  con- 
stitutes no  consideration,  even  for  an 
express  promise,  unless  they  were  per- 
formed at  the  express  or  implied  re- 
quest of  the  promisor,  or  unless  they 
were  done  in  performance  of  some 
duty  or  obligation  resting  upon  him. 
Dearborn  v.  Bowman  (1841)  3  Met. 
(Mass.)  165.  In  this  case  a  note  was 
given  by  a  candidate,  in  payment  of 
services  previously  rendered  in  pro- 
moting his  election,  and  it  appeared 
that  they  were  not  rendered  at  the 
request  of  the  candidate,  but  at  the 
request  of  the  county  committee.  This 
case,  if  it  stood  alone  might  perhaps 
be  distinguished  upon  the  ground 
that,  since  the  services  were  rendered 
at  the  request  of  the  committee,  there 
was  no  moral  obligation  on  the  part 
of  the  defendant  to  pay  therefor, 
though  that  distinction  is  not  sug- 
gested by  the  case  itself;  but,  in  view 
of  other  decisions  in  Massachusetts, 
the  case  should  doubtless  be  regarded 
as  authority  against  the  view  that  the 
moral  obligation  arising  from  past 
services  will  support  an  executory 
promise. 

Thus,  in  Chamberlin  v.  Whitford 
(1869)  102  Mass.  448,  the  court  said: 
"It  is  not  enough  to  show  that  a  serv- 
ice has  been  rendered,  and  that  it 
was  beneficial  to  the  parties  sought 
to  be  charged,  unless  it  was  rendered 
at  his  express  request,  or  under  such 
circumstances  that  the  law  would 
imply  a  request.  A  mere  volunteer 
cannot  make  himself  creditor  of  an- 
other. Even  an  express  promise,  sub- 
sequently made,  and  depending  wholly 
on  past  consideration,  would  not  be 
sufficient  to  create  a  legal  liability." 
This  statement,  however,  so  far  as  it 
concerns  an  express  promise  is  obiter. 

In  Moore  v.  Elmer  (1901)  180  Mass. 
16,  61  N.  E.  259,  Holmes,  Ch.  J.,  said 
that  modern  authorities  which  speak 
of  services  rendered  upon  request  as 
supporting  a  promise  must  be  confined 


to  cases  where  the  request  implies 
an  undertaking  to  pay,  and  do  not 
mean  that  what  was  done  as  a  mere 
favor  can  be  turned  into  a  consider- 
ation at  a  later  time  by  the  fact  that 
it  was  asked  for.  It  was  accordingly 
held  in  this  case  that,  apart  from  the 
objection  that  the  contract  was  a 
wager  contract,  there  was  no  con- 
sideration for  a  promise  to  pay  for 
past  sittings  given  to  the  promisor 
by  a  clairvoyant,  in  the  absence  of 
any  allegation  of  an  understanding 
at  the  time  that  they  should  be  paid 
for. 

In  Contant  v.  Evans  (1909)  202 
Mass.  84,  88  N.  E.  438,  it  is  held 
that  services  already  rendered  do  not 
support  an  express  promise  to  pay  for 
the  same.  In  this  case  the  services 
were  rendered  in  performing  an  oper- 
ation on  the  defendant's  son,  the 
promise  having  been  made  after  the 
operation  was  performed. 

The  alleged  agreement  in  Robinson 
V.  McAfee  (1886)  59  Mich.  875,  26  N. 
W.  643,  which  was  held  to  be  without 
consideration,  was  by  an  uncle,  after 
his  niece  had  left  his  household,  to 
pay  for  her  services  previously  ren- 
dered. It  does  not  appear  that  the 
services  were  originally  rendered  in 
the  expectation  that  they  would  create 
a  legal  liability.  The  facts  suggest 
that,  prior  to  the  express  promise,  any 
expectation  of  payment  may  have  been 
rested  upon  belief  in  the  uncle's 
generosity,  or  sense  of  justice,  rather 
than  upon  any  assumption  by  her  that 
he  would  be  legally  liable. 

In  Sharp  v.  Hoopes  (1906)  74  N.  J. 
L.  191,  64  Atl.  989,  it  was  held  that 
a  promise  by  the  owner  of  property 
to  pay  a  broker  for  services  previously 
rendered,  without  any  request,  in  ob- 
taining a  tenant,  is  without  consider- 
ation. This  case  is  apparently  decided 
in  accordance  with  the  narrow  view 
which  restricts  moral  obligations  that 
will  support  an  executory  promise  to 
those  which  were  once  legal  liabilities. 

Wulff  V.  Lindsay  (1903)  8  Ariz.  168, 
71  Pac.  963,  is  to  the  same  effect  as 
Sharp  V.  Hoopes  (N.  J.)  supra,  it  being 
held,  as  in  that  case,  that  services 
already  rendered  by  a  broker,  without 
previous  request  or  promise,. will  not 
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support  a  subsequent  express  promise 
to  pay  for  them. 

In  Chilcott  V.  Trimble  (1852)  18 
Barb.  (N.  Y.)  502,  the  plaintiff  relied 
upon  an  express  promise,  after  the 
services  were  performed,  to  pay  for 
the  board,  etc.,  of  an  infant  child  of 
the  defendant,  and  the  court  denied 
relief  on  such  promise,  upon  the 
ground  that  a  past  and  executed  con- 
sideration is  not  sufficient  to  maintain 
an  assumpsit,  unless  moved  by  a 
present  request.  The  court  admitted 
that  there  were  some  cases, — e.  g., 
Doty  V.  Wilson  (1817)  14  Johns.  (N. 
Y.)  378,  and  Oatfield  v.  Waring  (1817) 
14  Johns.  (N.  Y.)  188,— in  which  it 
has  been  held  that  an  action  can  be 
maintained  upon  an  express  assump- 
sit founded  on  a  past  consideration 
beneficial  to  the  party,  and  when  he 
was  under  moral  obligation  to  do  what 
he  promised;  that  the  ground  of  the 
decision  in  Doty  v.  Wilson  (N.  Y.) 
supra,  was  that  the  benefit  to  the  de- 
fendant, connected  with  his  express 
promise  to  pay,  must  be  deemed 
equivalent  to  a  previous  request;  and 
that  Oatfield  v.  Waring  (N.  Y.)  supra, 
was  decided  upon  the  principle  that 
a  request  may  be  implied  from  the 
beneficial  nature  of  the  services.  The 
opinion  says  that  these  cases  must 
be  taken  with  some  qualification.  The 
exact  point  on  which  the  cases  are 
distinguished  is  not  indicated,  but  the 
court  held  that  the  circumstances 
under  which  the  services  were  ren- 
dered did  not  raise  an  implied  promise 
to  pay  for  them,  it  appearing  that  the 
defendant  was  willing  to  take  the 
child  to  his  own  house  and  support 
her ;  and,  that  being  so,  it  would  seem 
that  the  circumstances  raised  no  moral 
obligation  to  pay  for  them. 

Services  rendered  out  of  kindness, 
and  with  no  idea  that  they  were  to  be 
paid  for,  furnish  no  consideration  for 
a  subsequent  promise  to  pay  for  the 
same.  Blanshan  v.  Russell  (1898)  32 
App.  Div.  103,  52  N.  Y.  Supp.  963,  af- 
firmed in  (1899)  161  N.  Y.  629,  65  N. 
E.  1093. 

In  Majory  v.  Schubert  (1903)  82 
App.  Div.  633,  81  N.  Y.  Supp.  703,  it 
was  held  that  a  promise  by  contractors 
to  pay  a  subcontractor  for  certain 


extra  work  that  had  already  been 
done  by  the  latter,  in  addition  to  that 
called  for  by  the  contract,  was  not 
binding  upon  them.  The  court,  how- 
ever, emphasizes  the  fact  that  the  de- 
fendants were  the  contractors,  and 
not  the  owners  of  the  building,  and 
that  they  received  no  possible  benefit 
from  the  work  in  question.  There  is, 
perhaps,  a  slight  implication  that  a 
subsequent  promise  by  the  owner,  if 
benefited  by  the  work,  might  be  bind- 
ing. 

A  promise  by  the  owner  of  property 
to  brokers  that  he  would  accept  a 
certain  price  for  the  property,  and 
would  pay  the  latter  a  certain  per- 
centage on  that  price,  is  unenforce- 
able, where  everything  that  was  done 
in  regard  to  the  offer  was  done  before 
the  promise  was  made,  and  the  de- 
fendant decided  not  to  accept  the 
offer.  It  will  be  observed  that  in  this 
case  there  was  no  actual  benefit  to  the 
defendant  from  the  services  per- 
formed. Perkins  v.  Smith  (1903)  88 
App.  Div.  630,  81  N.  Y.  Supp.  955. 

So,  in  Fulton  v.  Varney  (1907)  117 
App.  Div.  572,  102  N.  Y.  Supp.  608,  it 
was  held  in  effect  that  information 
given  to  contractors  that  certain  work 
was  to  be  done,  and  a  recommendation 
that  they  were  proper  persons  to  do 
the  work,  would  not  sustain  a  subse- 
quent promise  to  pay  therefor. 

In  Hevia  v.  Wheelock  (1913)  165 
App.  Div.  387,  140  N.  Y.  Supp.  361, 
denying  recovery  on  a  promise  to  pay 
for  past  services  in  bringing  about 
an  exchange  of  properties,  the  court 
said  that  there  was  no  allegation  in 
the  complaint  as  to  plaintiff's  busi- 
ness, and,  for  anything  therein  dis- 
closed, plaintiff,  without  defendant's 
knowledge  and  as  a  mere  friendly  act 
to  one  or  both  of  the  parties,  or  from 
some  purpose  of  his  own  advantage, 
may  have  busied  himself  to  bring 
about  the  execution  of  the  contract 

In  Edwards  v.  Tennis  (1920)  190 
App.  Div.  478,  179  N.  Y.  Supp.  807, 
involving  a  writing  reciting  that,  in 
consideration  of  the  promisee  having 
suggested  to  the  promisor  a  railroad 
which  he  had  decided  to  finance,  he 
acknowledged  himself  indebted  to  her 
in  the  sum  of  $10,000,  the  court  said 
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that  there  is  no  presumption  that,  for 
a  service  rendered  by  a  party  to  an« 
other  without  a]\  express  request,  the 
court  will  imply  a  request.  This,  how- 
ever, may  have  been  on  the  assump- 
tion that  the  information  was  gratui- 
tous, in  the  sense  that  the  promisee 
did  not  suppose  that  a  legal  liability 
was  being  created. 

In  Myers  v.  Dean  (1895)  11  Misc. 
368,  32  N.  T.  Supp.  237,  the  court  said 
that  an  express  promise  to  pay  for 
past  services,  rendered  without  a  re- 
quest, is  void  for  want  of  considera- 
tion; and  held  that  a  promise  to  pay 
brokerage  for  services  previously 
rendered  without  request  was  invalid. 
The  cases  cited  in  support  of  this 
proposition,  however,  afford  but  little 
support  for  it.  In  some  of  them  the 
consideration  claimed  consisted  mere- 
ly of  detriment  to  the  promisee,  with- 
out benefit,  present  or  past,  to  the 
promisor;  and  others  merely  held  that 
the  circumstances  under  which  the 
services  were  rendered  raised  no  im- 
plied promise  to  pay  for  them. 

A  promise  by  one  broker  to  pay  an- 
other a  part  of  the  former's  commis- 
sion, because  of  information  given 
to  the  former  by  the  latter,  is  without 
consideration  where,  at  the  time  of 
the  promise,  the  promisor  was  in  com- 
plete possession  of  all  the  information 
at  the  other  party's  command.  Fine  v. 
Tehring  (1918)  172  N.  Y.  Supp.  689. 
The  court,  however,  said  that  the 
plaintiff  testified  to  facts  which  made 
the  alleged  promise  of  defendant  a 
mere  offer  of  a  gratuity. 

Services  rendered  by  a  daughter 
to  her  mother  in  caring  for  her  such 
as  she  is  morally  bound  to  render,  do 
not  constitute  a  valuable  considera- 
tion for  a  note  executed  by  the  father, 
in  the  absence  of  an  express  promise, 
— ^meaning  evidently  an  express  ante- 
cedent promise.  Shugart  v.  Shugart 
(1903)  111  Teniu  179, 102  Am.  St.  Rep. 
777,  76  S.  W.  821.  Here,  however,  as 
the  court  said,  the  services  were 
morally  due  from  the  daughter,  which 
would  seem  to  negative  a  moral  obli- 
gation on  the  father's  part.  Besides, 
he  was  not  the  beneficiary  of  the 
services. 

An  ofiicer  of  a  corporation  cannot 


recover  for  servjpes  unless  the  salary 
or  compensation  has  been  fiixed  and 
agreed  upon  by  the  proper  corporate 
authorities  in  some  manner,  anterior 
to  the  performance  of  the  services; 
and  the  principle  is  not  affected,  al- 
though the  corporate  authorities,  by 
subsequent  resolution,  agree  to  pay 
for  such  past  services.  Austin  City 
R.  Co.  V.  Swisher  (1880)  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  83. 

Board  and  services  furnished  by  one 
relative  to  another,  under  circum- 
stances in  which  the  law  would  not 
imply  an  agreement  to  pay,  will  not 
support  a  subsequent  promise  to  pay 
therefor.  Stoneburner  v.  Motley 
(1898)  95  Va.  784,  30  S.  E.  364.  Here 
the  implied  promise  was  denied  upon 
the  theory  that  the  mutual  services 
of  the  parties  offset  one  another,  and 
upon  this  theory  there  could  have 
been  no  expectation  that  the  services 
were  to  be  paid  for  otherwise. 

A  written  promise  to  pay  for  gratui- 
tous services,  or  to  repay  money  ad- 
vanced or  expended  in  discharge  of 
a  moral  duty,  is  not  binding.  Cox  v. 
Davis  (1920)  85  W.  Va.  604,  102  S.  E. 
236.  This  decision  was  clearly  upon 
the  assumption  that  the  services  and 
board  for  which  the  subsequent 
promise  was  given  were  originally 
conferred  without  any  expectation  of 
being  paid  therefor,  the  parties  being 
members  of  closely  related  families, 
living  together. 

In  Portales  Gorgier  v.  Morris 
(1860)  7  C.  B.  N.  S.  688,  141  Eng. 
Reprint,  946,  29  L.  J.  C.  P.  N.  S.  208, 
6  Jur.  N.  S.  705,  2  L.  T.  N.  S.  284,  the 
defendant  had  agreed  that,  if  the 
plaintiff  would  procure  for  him  a  con- 
cession of  a  grant  of  the  right  of 
constructing  a  railroad,  a  certain 
number  of  free  shares  of  the  com- 
pany to  be  formed  should  be  remitted 
to  the  plaintiff  for  his  trouble  and 
expense;  application  was  accordingly 
made  for  the  concession,  but,  as  a 
result  of  a  compromise,  a  joint  con- 
cession was  granted  to  the  defendant 
and  rival  aspirants  for  the  same;  a 
written  agreement  was  then  entered 
into  by  which  a  specified  number  of 
shares  was  to  be  allotted  to  the  plain- 
tiff for  the  care  and  trouble  he  had 
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had  up  to  that  tim^  and  which  he 
might  yet  have  in  making  up  the  com- 
plete organization  of  the  company.  It 
was  held  that  there  was  no  consider- 
ation for  the  last  promise  because  the 
past  services  of  the  plaintiff  were  not 
rendered  for  any  payment  or  allotment 
of  shares  stipulated  to  be  made  in  the 
event,  which  happened,  of  a  joint  con- 
cession to  the  defendant  and  his 
rivals,  and,  as  for  the  anticipated 
future  services,  the  mere  expectation 
of  them  was  not  a  valid  consideration, 
and  he  did  not  contract,  and  was  not 
under  any  obligation,  to  render  any. 

In  Monkman  v.  Shepherdson  (1840) 
11  Ad.  &  El.  411,  113  Eng.  Reprint, 
471,  3  Perry  &  D.  182,  9  L.  J.  Q.  B.  N. 
S.  134,  it  was  held  that  where  a  con- 
tract of  an  employment  provided  that, 
if  the  servant  should  be  drunk  during 
service,  he  should  forfeit  all  wages 
then  due,  and  the  servant  had  in- 
curred such  a  forfeiture,  the  past  serv- 
ices prior  to  the  forfeiture  did  not  con- 
stitute a  consideration  for  a  new 
promise  to  pay  for  them.  The  court 
in  the  case,  however,  took  the  view 
that,  even  upon  the  principle  that  a 
moral  obligation  is  a  sufficient  con- 
sideration for  a  promise,  there  was 
not  even  a  moral  obligation  resting 
upon  the  employer  in  this  case;  and 
said:  "The  facts  of  this  case  not 
rendering  it  necessary  to  express  any 
general  opinion  on  the  doctrine  of 
moral  consideration,  we  shall  say  no 
more  than  this, — that  we  agree  with 
what  fell  from  Lord  Tenterden  in  Lit- 
tlefield  v.  Shee  (1831)  2  Barn.  &  Ad. 
811,  109  Eng.  Reprint,  1343,  1  L.  J.  K. 
B.  N.  S.  12  (see  also  Eastwood  v.  Ken- 
yon  (1840)  11  Ad.  &  El.  438,  113  Eng. 
Reprint,  482,  3  Perry  &  D.  276,  9  L.  J. 
Q.  B.  N.  S.  409,  4  Jur.  1081,  6  Eng. 
Rul.  Cas.  23),  that  it  is  a  doctrine  to 
be  received  with  some  limitation.  But 
whether  the  cases  stand  on  a  solid 
foundation  or  not,  this  is  clear — that 
in  all  of  them  it  is  required,  not  mere- 
ly that  the  debt  should  be  in  fact 
unpaid,  but  that  there  should  be  an 
obligation  in  conscience  to  pay  it.'* 

5.  Miscellaneous* 

A  promissory  note  of  an  emanci- 
pated slave,  given  to  his  former  mas- 


ter after  emancipation  and  in  con- 
sideration thereof,  is  valid.  Smith  v. 
Parker  (1829)  3  Crunch,  C.  G.  654, 
Fed.  Cas.  No.  13,087. 

A  voluntary  payment  to  a  city  of 
taxes  illegally  assessed  does  not  con* 
stitute  or  confer  a  right  of  action  to 
recover  them,  but  it  does  create  a 
moral  obligation  on  the  part  of  the 
city  to  repay  them,  and  is  sufficient 
consideration  to  support  a  subsequent 
promise  to  do  so.  State  v.  Butler 
(1883)  11  Lea  (Tenn.)  418. 

A  past  consideration  beneficial  to 
the  promisor  is  a  sufficient  considera- 
tion to  support  a  subsequent  promise. 
Parsons  v.  Robinson  (1891)  27  Jones 
&  S.  546,  15  N.  Y.  Supp.  138. 

Musser  v.  Ferguson  Twp.  (1867)  55 
Pa.  475,  was  kn  action  of  assumpsit 
by  the  plaintiff  against  a  township  to 
recover  a  bounty  as  a  re-enlisted 
volunteer.  The  action  was  sought  to 
be  upheld  upon  the  ground  that, 
though  the  re-enlistment  was  in  con- 
sideration of  the  benefits  conferred  by 
Congress,  it  was  afterwards  credited 
to  the  township,  which  thereby  re- 
ceived a  benefit.  It  was  held  that  the 
action  would  not  lie,  there  not  being 
any  subsequent  promise  by  the  town- 
ship; but  it  was  intimated  that,  if 
there  had  been  a  subsequent  promise, 
the  action  would  lie.  The  court  said: 
"A  moral  obligation  has  been  held  to 
be  a  sufficient  consideration  to  support 
an  express  promise  to  pay,  but  is  not 
a  legal  consideration  from  which  the 
law  itself  will  imply  a  promise." 

A  promise  made  by  a  town  to  pay  a 
bounty  to  a  person  who  had  previously 
re-enlisted  is  valid,  where  the  re-en- 
listment is  applicabla  to  the  quota  of 
the  town.  Seymour  v.  Marlboro 
(1868)  40  Vt  171.  The  court  said 
that  the  fact  that  the  promise  was 
made  upon  a  past  consideration  did 
not  affect  its  validity  upon  the  facts. 
The  consideration  upon  which  it  was 
made  moved  from  the  plaintiff  and 
was  meritorious  and  beneficial. 

There  is  a  moral  or  natural  obliga^ 
tion  to  compensate  one  for  the  ad- 
vantage derived  from  the  use  of  his 
money,  and  the  past  use  of  money  ia 
therefore  a  good  consideration  to  sup- 
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port  a  promise  to  pay  interest.  Gar- 
land V.  Lockett  (1826)  6  Mart.  N.  S. 
(La.)  40. 

In  Pilians  v.  Van  Mierop  (1765)  8 
Burr.  1663,  97  Eng.  Reprint,  1035,  it 
was  held  that  an  agreement  by  defend- 
ants to  accept  bills  of  exchange  for 
the  credit  of  a  third  person  was  not  a 
nudum  pactum,  although  the  only  con- 
sideration was  the  previous  honoring 
by  the  plaintiffs  of  a  draft  drawn  upon 


them  by  such  third  person,  who,  to 
procure  such  acceptance,  offered 
credit  upon  the  defendants.  It  ap- 
pears that  the  person  on  whose  credit 
the  last  draft  was  drawn  failed  before 
the  same  had  been  drawn.  Lord 
Mansfield  remarked  during  the  argu- 
ment that  a  letter  of  credit  may  be 
given  for  money  already  advanced,  as 
well  as  for  money  to  be  advanced  in 
the  future.  G.  H.  P. 


JOSEPH  S.  EOTHSCHILD  et  al.,  Exrs.,  etc.,  of  Aaron  Rothschild,  De- 
ceased, et  al.,  Appts.^ 

V. 

PAULINE  B.  WEINTHAL. 

Indiana  Supreme  Court '^  June  30,  1921* 

(—  Ind.  — ,  131  N.  E.  917.) 

Will  —  trust  of  income  —  liability  for  taxes. 

1.  Where  real  estate  or  personal  property  is  devised  to  trustees  to  pay 
over  the  income  therefrom  to  a  person  for  life,  such  person  is  entitled  only 
to  the  net  income  after  paying  taxes,  repairs,  and  the  expense  of  adminis- 
tering the  will,  unless  the  will  contains  a  provision  to  the  contrary. 
[See  note  on  this  question  beginning  on  page  1384.] 


—  construction  —  established  mean- 
ing of  language. 

2.  Where  an  established  rule  of  law 
has  annexed  a  definite  meaning  to  the 
language  used  in  a  will  or  contract,  it 
is  as  if  such  legal  interpretation  of 
the  language  so  used  were  written 
therein  at  length. 

[See  6  R.  C.  L.  844;  28  R.  C.  L.  222, 
224.] 

—  payment  of  taxes  and  charges  — 
liability  of  income. 

8.  Under  a  devise  of  certain  real  es- 
tate to  testator's  wife  for  life,  and  of 
the  residue  of  testator's  property  to 
trustees,  with  directions  to  pay  out  of 
the  revenue  all  taxes  and  charges 
against  the  real  estate  devised  to  the 


wife,  and  pay  the  balance  of  the 
revenue  to  the  wife,  with  remainder 
over,  the  taxes  and  charges  against 
the  estate  devised  to  the  trustees  must 
be  paid  out  of  income  before  it  is  paid 
to  the  wife. 

Costs    —    construction    of    will    — 
against  contestant. 

4.  Where,  upon  petition  for  con- 
struction of  a  will,  on  which  issue  is 
joined,  the  court  decides  that  cause 
for  construction  exists,  costs  will  be 
adjudged  against  contestant. 

Appeal  —  right  —  judgment  for  costs. 

5.  Remaindermen  are  entitled  to  at- 
tack, on  appeal,  a  judgment  for  costs 
payable  out  of  the  estate,  in  a  pro- 
ceeding to  contest  the  will. 


(Townsend,  Ch.  J.,  and  Travis,  J.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Allen 
County  (Eggeman,  J.),  construing  the  will  of  Aaron  Rothschild,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

17  A.L.R.— 87. 
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Messrs.    Leonard,  Rose,  &  Zollara, 

for  appellants: 

The  life  tenant  of  real  estate  is  re- 
quired to  keep  down  the  taxes  as- 
sessed against  the  freehold;  at  least, 
to  the  extent  of  the  incomes  derived 
therefrom. 

Figgins  V.  Figgins,  53  Ind.  App.  43, 
101  N.  E.  110;  Clark  v.  Middlesworth, 
82  Ind.  240;  16  Cyc.  682;  Defreese  v. 
Lake,  32  L.R.A.  744,  and  note,  109 
Mich.  415,  63  Am.  St.  Rep.  584,  67  N. 
W.  505.     • 

And  this  is  true  whether  the  estate 
of  the  life  tenant  is  a  legal  estate  or 
an  equitable  one,  and  whether  the 
estate  is  trusteed  for  the  benefit  of  the 
life  tenant,  or  is  given  directly  to  him. 

Re  Morton,  74  N.  J.  Eq.  797,  70  Atl. 
680;  Stahl  v.  Schwartz,  81  Wash.  293, 
142  Pac.  651. 

Where  property,  real  or  personal,  is 
given  to  trustees,  with  directions  to 
pay  the  income  to  one  for  life,  and,  at 
the  death  of  such  beneficiary,  to  trans- 
fer the  property  to  another,  the  gen- 
eral taxes  assessed  against  the  prop- 
erty out  of  which  the  income  issues 
must  be  paid  from  the  income,  if  it  is 
sufficient  for  that  purpose. 

Stone  V.  Littlefield,  151  Mass.  485, 
24  N.  E.  592;  Goodwin  v.  McGaughey, 
108  Minn.  248,  122  N.  W.  6;  Whitson  v. 
Whitson,  58  N.  Y.  479;  Re  Albertson, 
113  N.  Y.  434,  21  N.  E.  117;  Andrews 
V.  Boyd,  5  Me.  203;  Re  Archer,  23  N. 
Y.  Supp.  1041;  Stahl  v.  Schwartz, 
supra;  Caperton  v.  Todd,  141  Ky.  472, 
132  S.  W.  1038,  142  Ky.  611,  134  S.  W. 
1163;  Lansing  v.  Lansing,  45  Barb. 
182,  31  How.  Pr.  55 ;  Watts  v.  Howard, 
7  Met.  478;  Spangler  v.  York  County, 
13  Pa.  322;  Clark  v.  Foster,  8  Met. 
568;  Arnold  v.  Mower,  49  Me.  561; 
Cadmus  v.  Combes,  37  N.  J.  Eel.  264; 
Re  Tuttle,  49  N.  J.  Eq.  259,  24  Atl.  1 ; 
Holcombe  v.  Holcombe,  27  N.  J.  Eq. 
473;  Holmes  v.  Taber,  9  Allen,  246; 
Boggs  V.  Taylor,  29  Ohio  St.  172;  De- 
freese V.  Lake,  32  L.R.A.  744,  note,  109 
Mich.  415,  63  Am.  St.  Rep.  584,  67  N. 
W.  505 ;  40  Cyc.  1879j  T  "b,"  and  notes. 

In  seeking  the  intention  of  the  tes- 
tator, as  drawn  from  his  will,  it  will 
be  presumed,  in  the  absence  of  explicit 
and  unequivocal  directions  to  the  con- 
trary, that  he  intended  the  income  to 
bear  the  burden  of  the  general  taxes 
assessed  against  the  property  from 
which  it  springs. 

Goodwin  v.  McGaughey,  108  Minn. 
248,  122  N.  W.  6;  Re  Albertson,  113  N. 
Y.    434,    21    N.    E.    117;    Cadmus   v. 


Combes,  87  N.  J.  Eq.  264;  Stone  v. 
Littlefield,  151  Mass.  485,  24  N.  E.  592. 

Even  where  a  fixed  sum,  less  than 
the  whole  estate,  is  covered  by  the 
trust,  there  is  a  manifest  distinction 
between  a  gift  of  the  income  from  that 
fund,  and  a  gift  of  an  annuity  of  the 
same  amount. 

Whitson  V.  Whitson,  53  N.  Y.  479; 
Clark  V.  Foster,  8  Met.  568. 

.The  general  expenses  of  maintain- 
ing and  administering  the  trust  estate 
out  of  which  the  income  issues  must 
be  borne  by  the  income,  and  not  by  the 
principal. 

Re  Thompson,  1  N.  Y.  Supp.  213. 

The  question  as  to  taxes  is  not  be- 
tween the  tenant  and  the  state,  but  be- 
tween the  tenant  and  the  remainder- 
man. 

Clark  V.  Middlesworth,  82  Ind.  240. 

Messrs.  Barrett,  Morris,  &  Hoflfman, 
for  appellee: 

The  will  in  question,  presented  for 
construction,  calls  for  no  construction, 
as  its  terms  are  specific  and  unequivo- 
cal 

Wilson  V.  White,  133  Ind.  614,  19 
L.R.A.  581,  33  N.  E.  361. 

The  intention  of  the  testator  must 
be  determined   from  the  entire  will. 

Skinner  v.  Spann,  175  Ind.  684,  93  N. 
E.  1061,  95  N.  E.  243. 

Ewbank,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  construe  the 
will  of  Aaron  Rothschild,  in  which 
the  executors  and  a  number  of  the 
nephews  and  nieces  of  said  testator, 
named  in  his  will  as  residuary 
legatees,  joined  as  plaintiffs.  The 
appellee  filed  an  answer  of  general 
denial  to  the  complaint.  The  cir- 
cuit court  made  a  special  finding  of 
facts,  and  stated  five  conclusions  of 
law  thereon,  and  the  plaintiffs  (ap- 
pellants) ,  other  than  the  executors, 
excepted  to  each  of  the  first,  second, 
third,  and  fifth  conclusions  of  law. 
The  fourth  conclusion,  to  the  effect 
that  plaintiffs  were  entitled  to  have 
the  will  construed,  was  not  excepted 
to.  Judgnient  was  rendered  in  con- 
formity with  the  conclusions  of  law. 
The  said  nephews  and  nieces,  named 
in  the  will  as  residuary  legatees,  sep- 
arating from  the  executors,  have 
joined  in  an  assignment  of  errors, 
attacking  each  of  the  conclusions  of 
law  excepted  to. 


ROTHSCHILD 
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The  special  finding  of  facts  fol- 
lowed in  general  the  averments  of 
the  complaint,  and  was,  in  sub- 
stance, as  follows : 

That  Aaron  Rothschild  died  tes- 
tate on  the  30th  day  of  June,  1915, 
and  on  the  1st  day  of  July,  1915,  his 
will  was  admitted  to  probate.  That 
the  appellee  is  his  widow,  having 
remarried,  and  two  of  the  appellants 
are  his  executors,  and  the  others  are 
his  nephews  and  nieces  mentioned  in 
his  will,  and  the  children  of  one  of 
his  nephews,  who  died  intestate 
since  his  death.  That  by  his  will 
said  Rothschild  directed  that  his 
debts  be  i)aid,  and  bequeathed  $200 
to  the  Cleveland  Hebrew  Orphans' 
Asylum,  and  then  provided : 

"Item  3.  I  give  and  devise  to  my 
beloved  wife  Pauline  B.  Rothschild, 
for  and  during  her  natural  life,  in 
lieu  of  any  interest  she  may  have  in 
my  estate  under  the  law,  the  house 
and  lot  where  I  now  live  [describing 
it]. 

"I  also  bequeath  to  her  absolutely 
all  household  goods,  furniture  and 
provisions  which  may  be  on  hand 
and  situated  on  said  premises  at  the 
time  of  my  decease,  together  with 
any  horses,  harness,  carriages, 
which  I  may  have  at  said 
time. 

"Item  Fourth.  I  give,  devise  and 
bequeath  all  other  property  real  and 
personal,  of  which  I  may  die  pos- 
sessed, including  real  estate  situate 
in  Portland,  Hay  county,  Indiana, 
and  also  (including  the  property 
described  in  item  third  of  this  will, 
subject  to  life  estate  of  my  wife), 
to  my  executors  hereinafter  named, 
to  be  held  by  them  in  trust,  to  be 
disposed  of  as  provided  in  item  fifth 
of  this  will. 

"Item  Fifth.  It  is  my  will  and  I 
hereby  direct  that  my  executors 
shall  keep  the  property  bequeathed 
and  devised  to  them  in  trust  in  item 
fourth  of  this  will  invested  in  such 
manner  as  they  shall  unanimously 
agree  upon,  and  shall  first  pay  out 
of  the  revenue  therefrom  all  taxes, 
insurance,  repairs  charged  against 
the  real  estate  described  in  item 
third  of  this  will,  and  the  balance  of 
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said  revenues  they  shall  pay  to  my 
said  wife,  Pauline  B.  Rothschild. 

"All  the  residue  of  my  estjite  real 
and  personal  shall  be  held  by  them 
undistributed  until  after  the  death 
of  my  said  wife.  Upon  her  death, 
all  the  real  estate  held  by  them,  in- 
cluding that  in  which  my  said  wife 
is  herein  granted  a  life  estate,  shall 
be  converted  into  cash,  and,  togeth- 
er with  all  personal  property  held 
by  them,  shall  be  distributed  share 
and  share  alike,  to  all  or  such  of 
them  as  are  surviving,  or  if  any  of 
them  shall  be  deceased,  leaving  a 
child  or  children,  surviving  them  at 
the  time  of  such  distribution,  then 
the  share  that  would  have  fallen  to 
such  nephew  or  niece  shall  go  to 
such  child  or  children  of  said  de- 
ceased niece  or  nephew,  share  and 
share  alike. 

"The  nephews  and  nieces  hereto- 
fore referred  to  in  this  item  are 
[naming  them] ." 

Item  sixth  of  the  will  appoints 
testator's  widow  (who  declined  to 
serve)  and  the  appellant  executors 
as  the  executors  of  the  will,  and 
directs  that  they  "shall  not  be  re- 
quired to  give  bond  for  the  execution 
of  said  trust." 

The  eighth  finding  by  the  court 
related  to  a  matter  of  controversy 
over  the  payment  of  "omitted 
taxes,''  which  is  not  before  this 
court,  but,  omitting  it,  the  further 
facts  found  by  the  court  were  as  fol- 
lows: 

"(4)  That  said  widow,  Pauline 
B.,  took  possession  of  the  house  and 
lot  described  in  item  3  of  said  will 
under  the  provisions  of  said  will,  as 
tenant  thereof  for  life,  and  has  held 
possession  thereof  ever  since  the 
death  of  said  testator,  and  there  was 
also  turned  over  to  her  by  said  exec- 
utors, as  her  absolute  property  un- 
der the  provisions  of  said  will,  all 
of  the  personal  property  named  in 
said  item  third  thereof. 

"(5)  That  the  specific  bequest 
given  to  the  Cleveland  Hebrew 
Orphans'  Asylum,  in  item  second  of 
said  will,  has  been  paid. 

"(6)  That  all  of  the  residue  of 
said  estate  is  now  in  the  hands  of 
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said  plaintiffs,  Joseph  S.  Rothschild 
and  Nathan  Rothschild,  as  executors 
of  said*  will,  and  that  they  are  hold- 
ing the  same  under  and  subject  to 
the  trusts  in  said  will  created,  limit- 
ed, and  declared;  that  all  of  said 
property  is  income-producing,  and 
consists  of  stocks  and  bonds  of  the 
fair  market  value  of  $105,000 ;  that 
the  same  produces  a  gross  annual  in- 
come of  approximately  $4,700  each 
year. 

''(7)  That  the  taxes  assessed 
against  the  funds  and  property  in 
tiie  hands  of  said  executors,  consti- 
tuting said  trust  estate,  for  general 
state,  county,  and  municipal  pur- 
poses, have  heretofore  amounted  to 
the  sum  of  about  $1,000  annually, 
and  that  in  the  future  such  taxes 
will  amount  to  approximately  the 
sum  of  $500  annually,  and  that  in 
addition  to  said  taxes  large  sums  of 
nioney  will  be  necessarily  expended 
by  said  executors  in  administering 
said  trusts  created,  limited,  and  de- 
clared in  said  will,  and  executing 
said  will,  by  way  of  executors' 
charges,  counsel  fees,  court  costs, 
and  other  expenses  incident  to  the 
administration  of  said  trust. 

(8)  .    .    . 

(9)  That  the  whole  estate  and 
property  of  said  testator  now  in  the 
hands  of  said  executors  is  covered 
by  the  trusts,  created,  limited,  and 
declared  in  said  will,  and  constitutes 
a  part  of  said  trust  fund  and  estate, 
and  that  said  executors  do  not  have 
in  their  hands  or  under  their  con- 
trol, nor  is  there  in  said  estate,  any 
property  whatsoever,  of  any  kind  or 
nature  whatsoever,  except  that 
which  is  covered  by  the  trusts  so 
created,  limited,  and  declared  in  said 
will,  and  which  constitutes  said  * 
trust  fund  and  estate. 

**(10)  That  said  executors  have 
been  required  to  file  a  report  of 
their  doings  as  such  executors,  in 
this  circuit  court,  in  the  matter  of 
said  estate,  but  that  doubts  have 
arisen  as  to  whether  the  assessment 
of  approximately  $2,800,  levied  and 
made  against  said  executors  for 
taxes  on  account  of  said  omitted 
property,  should  be  paid  from  the 
principal  or  corpus  of  said  trust 
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fund  or  estate,  or  from  the  incomes 
derived  therefrom,  and  as  to  wheth- 
er the  general  state,  county,  and 
municipal  taxes  levied  upon  said 
trust  fund  and  properly  since  the 
death  of  said  testator,  and  which 
may  .be  levied  and  assessed  in  the 
future,  shall  be  paid  from  the  prin- 
cipal or  corpus  of  said  trust  fund, 
or  from  the  incomes  derived  there- 
from, and  as  to  whether  the  fees  due 
said  executors,  their  counsel  fees, 
the  court  costs,  and  other  expenses 
heretofore  incurred,  and  which  may 
be  incurred  from  time  to  time  in  the 
future  in  and  incident  to  the  admin- 
istration and  execution  of  the  trusts 
created,  limited,  and  declared  in 
said  will,  shall  be  paid  from  the 
principal  or  corpus  of  said  trust 
fund  or  from  the  incomes  derived 
therefrom,  and  as  to  whether,  in 
rendering  their  accounts  as  such 
executors,  said  taxes  and  expenses, 
or  any  part  thereof,  shall  be  charge- 
able against  and  payable  from  said 
incomes,  or  the  whole  or  any  part 
thereof  shall  be  chargeable  against 
and  payable  from  the  principal  and 
corpus  of  said  trust  fund  and  estate ; 
and  that  by  reason  of  said  doubts 
said  executors  cannot  safely  proceed 
with  the  administration  of  said 
trust  or  the  discharge  of  their  du- 
ties as  such  executors,  or  file  their 
report,  until  the  true  meaning  and 
construction  of  said  will  is  judicially 
determined,  and  that  said  executors 
now  have  in  their  hands  a  large  sum 
of  money  derived  as  incomes  from 
said  estate  which  they  cannot  safely 
pay  out  until  it  is  first  judicially  de- 
termined whether  said  taxes  and 
expenses  of  administration,  or  any 
part  thereof,  are  payable  from  said 
incomes,  or  from  the  corpus  or  prin- 
cipal of  said  estate.'' 

The  first  conclusion  of  law  relat- 
ed to  the  payment  of  "omitted 
taxes,"  and  the  exception  thereto 
has  been  expressly  waived,  and  the 
fourth  declared  the  right  to  have  the 
will  construed,  to  which  no  excep- 
tion was  taken. 

The  second,  third,  and  fifth  con- 
clusions, to  which  appellant  reserved 
exceptions,  were  as  follows : 

"(2)  That    the    general     state. 


( —  Ind.  - 

county,  and  municipal  taxes  levied 
and  assessed  by  the  public  authority 
upon  the  trust  fund  and  estate  in 
the  hands,  and  under  the  control  of 
said  executors,  is  payable  from  and 
chargeable  against  the  principal  or 
corpus  of  said  trust  fund  and  prop- 
erty in  the  hands  and  under  the 
control  of  said  executors,  and  that 
no  part  thereof  is  chargeable 
against  or  payable  from  the  incomes 
derived  from  said  trust  estate  and 
property,  except  that  the  taxes  lev- 
ied and  assessed  against  the  real  es- 
tate described  in  item  third  of  said 
will  are  payable  from  and  charge- 
able against  said  incomes. 

"(3)  That  the  fees  due  the  exec- 
utors, attorneys'  fees,  court  costs, 
and  other  costs  and  expenses  in- 
curred in  or  incident  to  the  execu- 
tion of  the  trusts  created,  limited, 
and  declared  in  said  will  are  payable 
from  and  chargeable  against  the 
,  principal  or  corpus  of  said  trust 
fund  and  property,  and  that  no  part 
thereof  is  chargeable  or  payable 
from  the  incomes  derived  from  said 
trust  fund  and  estate,  except  that 
the  premiums  paid  for  insurance  up- 
on the  real  estate  described  in  item 
third  of  said  will,  repairs  upon  the 
buildings  and  structures  upon  said 
real  estate,  and  assessments  of  any 
kind  which  shall  be  charged  against 
r.aid  real  estate,  are  chargeable 
against  and  payable  from  said  in- 
comes. 

"(4)    .    .    . 

"(5)  That  the  defendant  is  en- 
titled to  judgment  for  costs  herein 
against  the  plaintiffs,  Joseph  S. 
Rothschild  and  Nathan  Rothschild, 
executors  of  the  last  will  and  testa- 
ment of  Aaron  Rothschild,  de- 
ceased/' 

The  two  questions  presented  for 
decision  are:  (1)  Whether  the 
current  taxes  on  the  assets  of  the 
estate  are  payable  out  of  the  cur- 
rent income,  before  the  "balance  of 
said  revenues"  remaining  after  pay- 
ment of  the  taxes,  insurance,  re- 
pairs, and  assessments  on  the  house 
and  lot,  devised  to  the  widow  for 
life,  are  paid  over  to  the  widow, 
or  must  be  paid  out  of  the  body  of 
the  estate,  leaving  the  undiminished 


ROTHSCHILD  v.  WEINTHAL, 

-,  ISl  N.  E.   911.) 


1381 


"revenues"  for  the  widow;  and  (2> 
whether  the  current  income  is 
chargeable  with  the  costs  and  ex- 
penses incurred  in  or  incident  to  the 
execution  of  the  trust  created  by  the 
will,  and  whether  they  are  payable 
out  of  net  income,,  before  the  "bal- 
ance" is  paid  over  to  the  widow,  or 
whether  these,  also,  must  be  paid 
out  of  the  body  of  the  estate. 

In  the  case  cited  below  the  will 
directed  that  $3,000  should  be 
loaned  "for  the  benefit  of"  the  tes- 
tator's sister  "during  her  natural 
life,"  at  the  best  rate  of  interest  that 
could  be  obtained,  "said  interest  to 
be  paid  over  to  my  said  sister 
Josephine  as  soon  as  collected,  to  be 
used  and  enjoyed  by  her  as  hei* 
absolute  property,"  and  directed 
that  at  the  sister's  death  the  prin- 
cipal sum  and  any  interest  not  due 
or  paid  over  to  her  should  "remain 
in  my  estate  for  distribution,"  and 
gave  the  residue  of  the  estate  to  the 
testator's  wife  and  daughter,  sub- 
ject to  a  condition  that  if  the  daugh- 
ter should  die  without  issue  before 
reaching  the  age  of  twenty-one 
years,  the  payment  of  said  interest 
should  cease,  and  the  estate  be  divid- 
ed between  testator's  sister  and  his 
wife  in  proportions  as  stated,  "said 
$3,000  to  be  distributed  as  part  of 
my  estate."  This  court  held  that  the 
testator's  sister  was  entitled  to  all 
the  interest  on  the  $3,000  fund, 
without  any  reduction  on  account  of 
taxes  paid  on  the  fund.  The  court 
reasoned  that,  since  the  interest  on 
the  fund  was  given  to  the  sister  "as 
soon  as  collected,"  and  also  "as  her 
absolute  property,"  and  because  the 
taxes  were  not  assessed  upon  the  in- 
terest, but  upon  the  trust  fund  it- 
self, "from  which  it  [the  interest] 
springs,  and  belonging  to  somebody 
else,"  therefore  the  sister  was  en- 
titled to  ail  of  such  interest,  without 
deduction  of  taxes,  because  it  could 
not  be  her  "absolute  property"  if  it 
were  subject  to  be  diminished  by  the 
payment  of  taxes  "on  some  other 
person's  property."  Wilson  v. 
White,  133  Ind.  614,  19  L.R.A.  581, 
33  N.  E.  361.  In  that  case  the  court 
cited  and  declared  its  purpose  to 
follow  cases  in  which  the  courts  of 
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Vermont  and  Massachusetts,  respec- 
tively, had  held  that  the  language 
of  the  wills  '  therein  construed 
showed  a  testamentary  intent  that 
the  person  to  whom  was  bequeathed 
the  "interest"  on  a  trust  fund 
should  have  an  annuity,  or  "annual 
sum  for  life,"  out  of  the  estate, 
equal  to  the  "whole  interest  and  in- 
come" of  the  amount  of  the  trust 
fund  (as  one  of  the  wills  expressed 
it) .  Re  Gushing,  58  Vt.  393,  5  Atl. 
186;  Swett  v.  Boston,  18  Pick.  123. 
And  in  the  case  of  Wilson  v.  White, 
supra,  much  stress  was  put  upon 
the  word  "absolute,"  as  used  in  the 
expression  that  the  interest  on 
$3,000  should  be  paid  to  the  sister, 
"to  be  used  and  enjoyed  by  her  as 
her  absolute  property,"  the  court 
saying:  "The  word  'absolute'  is 
defined  by  Webster  to  mean:  (1) 
'Loosed  from  any  limitation  or  con- 
dition; uncontrolled;  unrestricted; 
unconditional.  (2)  Complete  in  it- 
self; perfect;  consummate;  fault- 
less.' Then  the  testator  has  said 
that  said  interest  shall  be  her  prop- 
erty to  enjoy  unconditionally,  per- 
fectly, unrestrictedly,  loosed  from 
any  limitation  or  condition  whatev- 
er. It  must  be  conceded  that  no  one 
can  own  property  so  perfectly  and 
unconditionally  as  to  free  the  same 
from  the  payment  of  taxes  assessed 
thereon.  And  the  fact  that  property 
is  subject  to  taxation  and  liable  to 
be  sold  away  from  the  owner  to  pay 
such  taxes  as  are  levied  and  assessed 
thereon  does  not  make  the  title  of 
the  owner  any  less  absolute,  perfect, 
unconditional,  or  unrestricted;  but 
if  one's  property  is  made  subject  to 
the  payment  of  taxes  levied  and  as- 
sessed on  some  other  person's  prop- 
erty, that  would  make  such  a  one's 
title  to  his  property  imperfect,  con- 
ditional, subject  to  a  limitation  and 
restriction,  incomplete,  faulty,  not 
absolute,  and  not  consummate.  And 
that  is  the  condition  to  which  appel- 
lant's contention  would  subject 
Josephine  White's  title  to  the  be- 
quest in  her  brother's  will.  The 
contention  is  that  it  is  liable  for  the 
payment  of  taxes,  not  upon  itself, 
but  upon  property  from  which  it 


springs,  and  belonging  to  somebody 
else."    Ibid. 

The  foregoing  is  the  only  author- 
ity cited  by  counsel  for  the  appellee 
in  support  of  the  judgment  appealed 
from.  And  we  have  found  only  one 
other  case  in  which  a  bequest  of  in- 
terest during  life,  on  a  fund  set 
apart  out  of  the  estate,  was  held  to 
require  that  ^e  taxes  on  such  fund 
should  be  paid  otherwise  than  out 
of  the  income  therefrom.  That  case 
was  decided  upon  the  sole  authority 
of  Wilson  V.  White,  supra.  Crater 
v.  Ryan,  130  N.  C.  618,  41  S.  E.  800. 

In  the  case  at  bar,  instead  of  in- 
terest on  a  separate  fund  set  apart 
from  the  estate,  the  bequest  was  of 
all  the  "balance  of  the  revenues" 
from  tiie  property  of  the  entire  es- 
tate, after  payment  of  taxes,  insur- 
ance, repairs,  and  assessments  on 
the  residence  property,  devised  to 
the  wife  for  life.  And  there  were 
no  such  qualifying  words  as  that  the 
wife  should  have  the  "whole"  in- 
come, or  that  the  money  should  be 
paid  over  "as  soon  as  collected,"  or 
that  the  revenues  should  be  her  "ab- 
solute property." 

In  this  case  the  taxes  and  ex- 
penses of  administering  the  trust 
cannot  be  paid  out  of  the  income 
from  another  part  of  the  estate,  as 
was  done  in  most  of  the  cases  cited 
above,  because  appellee  is  given  all 
the  "balance  of  the  revenues"  from 
the  whole  estate,  and  the  taxes  and 
expenses  can  only  be  paid  out  of  the 
princip^  fund  from  which  the  in- 
come is  derived,  and  which  is  given, 
at  appellee's  death,  to  the  appellants. 
And  if  it  is  paid  out  of  the  principal 
fund,  the  amount  of  the  trust  fund 
must  be  diminished  each  year,  in  the 
amount  paid  for  taxes  and  expenses 
of  administering  it,  so  long  as  the 
widow  lives. 

The  established  rule  is  that  where 
real  estate,  or  the  income  from  real 
estate,  is  devised  to  trustees  to  pay 
over  the  income  therefrom  to  a  per- 
son for  life,  such  person  is  entitled 
only  to  the  net  in-  w,„^,^.,  ^t 

come,       after       pay-    income— liability 

ment  of  taxes,  re-  '"*'  **""••• 
pairs;  and  the  expense  of  adminis- 
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tering  the  trust,  unless  the  will  con- 
tains a  provision  to  the  contrary. 
Nation  v.  Green,  188  Ind.  697,  709, 
128  N.  E.  163 ;  Parish  v.  Champlin, 
139  Ind.  1,  15,  37  N.  E.  607 ;  Fig- 
gins  V.  Figgins,  53  Ind.  App.  43,  46, 
101  N.  E.  110 ;  16  Cyc.  532. 

And  the  overwhelming  weight  of 
authority  is  to  the  effect  that  the 
same  rule  applies  to  a  bequest  of  the 
income  from  money  or  personal 
property  for  life,  with  remainder 
over,  and  that,  in  the  absence  of 
an3rthing  in  the  will  manifesting  an 
intent  that  the  taxes  and  expenses  of 
administration  shall  be  paid  out  of 
a  different  fund,  or  that  the  life 
beneficiary  shall  receive  the  interest 
or  income  without  the  deduction  of 
such  items,  the  taxes  and  legitimate 
costs  and  expenses  of  administering 
the  trust  shall  be  first  paid  out  of 
the  income,  and  only  the  net  balance 
paid  to  the  life  tenant.  Stone  v.  Lit- 
tlefield,  151  Mass.  485,  24  N.  E. 
592;  Goodwin  v.  McGaughey,  108 
Minn.  248,  122  N.  W.  6;  Whitson 
V.  Whitson,  53  N.  Y.  479;  Re  Albert- 
son,  113  N.  Y.  434,  21  N.  E.  117; 
Andrews  v.  Boyd,  5  Me.  199,  203; 
Re  Archer,  Power,  292,  23  N.  Y. 
Supp.  1044;  Stahl  v.  Schwartz, 
81  Wash.  293,  142  Pac.  651 ;  Caper- 
ton  V.  Todd,  142  Ky.  611,  134  S.  W. 
1163;  Lansing  v.  Lansing,  45  Barb. 
182,  31  How.  Pr.  55,  1  Abb.  Pr. 
(N.  S.)  280;  Watts  v.  Howard,  7 
Met.  478-482;  Spangler  v.  York 
County,  13  Pa.  322 ;  Clark  v.  Foster, 
8  Met.  568;  Arnold  v.  Mower,  49 
Me.  561 ;  Cadmus  v.  Combes,  37  N. 
J.  Eq.  264 ;  Re  Tuttle,  49  N.  J.  Eq. 
259,  24  Atl.  1;  Holcombe  v.  Hoi- 
combe,  27  N.  J.  Eq.  473,  id.  29  N.  J. 
Eq.  599 ;  Holmes  v.  Taber,  9  Allen, 
246;  Boggs  v.  Taylor,  29  Ohio  St. 
172;  Defreese  v.  Lake,  109  Mich. 
415,  32  L.R.A.  744,  63  Am.  St.  Rep. 
584,  67  N.  W.  505.  See  note,  X., 
"Devise  of  Income,"  32  L.R.A. 
744. 

Where  an  established  rule  of  law 
has  annexed  a  definite  meaning  to 
the  language  used  in  a  will  or  con- 
tract, it  is  as  if  such  legal  interpre- 
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tation  of  the  language  so  used  were 
written   therein  at 
length.    And  in  the  Z2:SSi7.iSS" 
absence  of  a  clear  StimJlfe**' 
expression    in    this 
will  of  contrary  intent,  it  must  be 
understood  as  though  it  expressly 
provided  for  the  payment  of  current 
taxes  and  expenses  of  administra- 
tion out  of  income,  before  the  "bal- 
ance of  revenues"  is  paid  to  the  ap- 
pellee. 

Counsel  for  appellee  have  not  fa- 
vored the  court  with  any  argument, 
except  the  general  assertion  that 
the  provision  contained  in  the  will 
that  the  executors  shall  keep  the 
trust  property  invested,  and  "shall 
first  pay  out  of  the  revenue  there- 
from all  taxes,  insurance,  repairs," 
and  assessments  of  any  kind  which 
shall  be  charged  against  the  real  es- 
tate (devised  to  the  wife  for  life), 
"and  the  balance  of  said  revenues 
they  shall  pay  to  my  said  wife,"  says 
in  express  terms,  they  insist,  that 
such  revenues  shall  all  go  to  the 
widow,  without  deduction  of  taxes 
or  charges,  and  that  the  language  of 
the  will  admits  of  no  other  interpre- 
tation. In  this  counsel  are  mistak- 
en. Under  all  the  i^uthorities  we 
have  been  able  to  find,  with  the 
single  exception  of  Crater  v.  Ryan, 
supra,  such  a  devise  of  "the  rev- 
enues" from  invested  funds  refers 
to  the  income  realized  from  such  in- 
vestments after  payment  of  legal 
charges  for  taxes 
and  costs  of  admin-  Tj^^JJ^SJ^l  ^* 

«    .       .  . .  .  lAxea  Ana 

istermg  the  trust,  chnnre.— 
And  it  is  only  where  llTc omif  •"' 
other  language  of 
the  will  expresses  an  intention  to 
devise  the  income,  without  diminu- 
tion on  account  of  such  charges,  as 
in  Wilson  v.  White,  133  Ind.  614, 19 
L.R.A.  581,  33  N.  E.  361,  and  the 
cases  cited  therein  from  Vermont 
and  Massachusetts,  that  such  taxes 
and  charges  are  otherwise  payable. 
The  appellants  joined  in  a  peti- 
tion for  the  construction  of  this  will, 
and  the  appellee  answered  by  a 
general  denial.  A  demand  that  the 
court  should  give  any  particular 
construction  to  the  will  was  not  a 
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necessary  part  of  such  petition,  and 
the  answer  only  joined  issue  on  the 
question  whether  or  not  the  will 
ought  to  be  construed,  and  not 
whether  it  should  receive  the  con- 
struction suggested  by  the  com- 
plaint. Hawes  v.  Kepley,  28  Ind. 
App.  306,  309,  310,  62  N.  E.  720. 
Upon  this  issue  the  circuit  court  ex- 
pressly found  in  favor  of  the  appel- 
lants, and  against  the  appellee,  that 
^^  cause     existed     for 

mtrnetuH^ot  will  a  judicial  construc- 

tion  of  the  will,  and 
gave  it  a  construc- 
tion. The  costs  should  thei-efore  be 
adjudged  against  the  appellee. 
Burns's  Anno.  Stat.  1914,  §  617. 

And  since  the  judgment  for  costs 
against  the  executors  is  payable  out 
of  the  estate  belonging  to  the  appel- 

Appeai-riffnt-.  ^^nts,  subject  only 
jadvment  for  to  appellee's  life 
*'^***'  interest        therein, 

appellants  were  entitled  to  attack  it 
by  their  exceptions  and  appeal. 

The  exceptions  of  appellants  to 
each  of  the  second,  third,  and  fifth 
conclusions  of  law  were  well  taken. 

The  judgment  is  reversed,  with 
costs,  and  the  cause  is  remanded, 
with  directions  to  the  Circuit  Court 
to  restate  its  conclusions  of  law  in 
accordance  with  this  opinion,  and  to 
render  judgment  thereon. 

Townsendy  Ch.  J.,  dissenting  (filed 
November  18,  1921,  132  N.  E.  687) : 

The  writer  cannot  assent  to  the 
majority  opinion.  The  fifth  item  of 
the  will  provides  that  the  executors 
"shall  first  pay  out  of  the  revenues 
therefrom  all  taxes,  insurance,  re- 
pairs charged  against  the  real  es- 


tate described  in  item  third  of  this 
will,  and  the  balance  of  said  rev- 
enues they  shall  pay  to  my  said 
wife.'* 

Now  item  third  creates  a  life  es- 
tate. Testator's  wife  was  therefore 
bound  to  pay  "all  taxes,  insurance, 
repairs  charged  against"  this  real 
estate.  Testator's  words  in  this  be- 
half must  be  given  some  meaning. 
By  directing  his  executors  to  do 
something  which  the  life  tenant  was 
required  in  law  to  do,  and  by  thus 
striking  a  "balance,"  testator  indi- 
cated his  intention  that  this  should 
be  the  only  net  balance  struck. 
That  the  corpus  of  the  estate  will  be 
slightly  diminished  is  not  appalling. 
It  is  certainly  not  unnatural  that 
testator  should  give  enough  so  that 
his  wife  might  have  an  estate  of  her 
own. 

The  case  of  Wilson  v.  White,  133 
Ind.  614,  19  L.R.A.  581,  33  N.  E. 
361,  is  distinguished  in  the  principal 
opinion,  and  stress  is  laid  on  the 
words  "absolute  property."  To  the 
writer  the  words  of  the  will  in  the 
present  case  are  as  strongly,  or  even 
more  strongly,  indicative  of  "ab- 
solute property"  than  those  in  the 
Wilson  Case.  When  testator  struck 
a  balance  by  his  words,  he  absolved 
the  fund  from  all  other  charges. 
The  writer  agrees  "with  the  law  con- 
tained in  the  cases  cited  in  the  prin- 
cipal opinion,  but  disagrees  with  the 
manner  of  its  application  to  the 
present  case. 

The  judgment  of  the  trial  court 
should  be  affirmed. 

Travis,  J.,  concurs  in  the  dissent- 
ing opinion. 
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VIII.  Rights  and  liabilities  upon  failure 
of  life  tenant  to  pay  taxes: 

a.  Right  of  remaindermen  to  pay 

tax  and  recover  same  of  life 
tenant,  1401. 

b.  Right  to  damages,  1403. 

I,   Real  estate. 

a.  In  general. 

It  is  a  well-established  general 
principle  that  it  is  the  duty  of  a  life 
tenant  in  possession  of  real  estate  to 
pay  the  ordinary  taxes  thereon,  in  the 
absence  of  some  contrary  intention 
manifested  by  the  creator  of  the  life 
tenancy  and  remainder. 

United  States. — Pike  v.  Wassell 
(1877)  94  U.  S.  711,  24  L.  ed.  307; 
Patrick  v.  Sherwood  (1857)  4  Blackf. 
112,  Fed.  Cas.  No.  10,804;  Newby  v. 
Brownlee  (1885)  23  Fed.  320;  Under- 
ground Electric  R.  Co.  v.  Owsley 
(1911)  190  Fed.  B79,  modified  on  other 
grounds  in  (1912)  40  L.R.A.(N.S.) 
609,  116  C.  a  A.  98,  196  Fed.  278. 

Alabama.— Pruitt   v.    Holly    (1882) 

73  Ala.  369. 

Arkansas. — Swan  v.  Rainey  (1894) 
59  Ark.  364,  27  S.  W.  240;  Magness 
V.  Harris  (1906)  80  Ark.  583,  98  S.  W. 
362;  Inman  v.  Quirey  (1917)  128  Ark. 
605,  194  S.  W.  858;  Ussery  v.  Sweet 
(1919)  137  Ark.  140,  208  S.  W.  600. 

Connecticut.  —  White  v.  Portland 
(1896)  67  Conn.  272,  34  Atl.  1022. 

District  of  Columbia. — Stansbury 
V.  Inglehart  (1891)  9  Mackey,  134. 

Georgia. — Austell  v.  Swann   (1884) 

74  Ga.  278. 

Illinois. — Higgins  v.  Crosby  (1866) 
40  111.  260;  Waldo  v.  Cummings 
(1867)  45  111.  421;  Strawn  v.  Strawn 
(1869)  50  111.  256;  Lehmann  v.  Roth- 
barth  (1884)  111  111.  185;  Hagan  v. 
Varney  (1893)  147  111.  281,  35  N.  E. 
219;  Wright  v.  Stice  (1898)  173  111. 
571,  51  N.  E.  71;  Ure  v.  Ure  (1906) 
223  111.  454,  114  Am.  St.  Rep.  336,  79 
N.  E.  153. 

Indiana.  —  Flggins  v.  Figgins 
(1913)  53  Ind.  App.  43,  101  N.  E.  110. 
Iowa. — Olleman  v.  Kelgore  (1879) 
52  Iowa,  38,  2  N.  W.  612;  First  Cong. 
Church  V.  Terry  (1906)  130  Jowa, 
513,  114  Am.  St.  Rep.  443,  107  N.  W. 
305;  Kregel  v.  Fredelake  (1918)  184 
Iowa,  1318,  169  N.  W.  642;  Harris  v. 
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c.  Right  to  a  receiver,  1403. 

d.  Right    to    recover    premises, 

1405. 
IX.  Effect  of  intention  of  creator  of  life 
tenancy  and  remainder,  1406. 

Brown  (1918)  184  Iowa,  1288,  169  N. 
W.  664;  Reddish  v.  John  (1920)  — 
Iowa,  — ,  179  N.  W.  951. 

Kansas.— Jinkiaway  v.  Ford  (1915) 
93  Kan.  797,  L.R.A.1915E,  343,  145 
Pac.  885,  Ann.  Cas.  1916D,  321. 

Kentucky.— Creutz  v.  Heil  (1890) 
89  Ky.  429,  12  S.  W.  926 ;  Morrison  v. 
Fletcher  (1905)  119  Ky.  488,  84  S.  W. 
548  (see  infra  for  cases  from  this 
state  depending  upon  statute) ;  An- 
derson V.  Daugherty  (1916)  169  Ky. 
308,  183  S.  W.  545;  Todd  v.  First  Nat. 
Bank  (1917)  173  Ky.  60,  190  S.  W. 
468;  Dumesnil  v.  Louisville  (1880)  2 
Ky.  L.  Rep.  429;  Loeb  v.  Struck 
(1897)  19  Ky.  L.  Rep.  935,  42  S.  W. 
401;  Shutt  V.  Shutt  (1921)  —  Ky.  — , 
232  S.  W.  405;  Joyes  v.  Louisville 
(1904)  26  Ky.  L.  Rep.  713,  82  S.  W. 
432. 

Maine. — Varney  v.  Stevens  (1843) 
22  Me.  331;  Garland  v.  Garland 
(1881)  73  Me.  97;  Kelley  v.  Jones 
(1913)   110  Me.  360,  86  Atl.  252. 

Maryland.— Roche  v.  Waters  (1890) 
72  Md.  264,  7  L.R.A.  533,  19  Atl.  535. 

Massachusetts. — Amory  v.  Lowell 
(1870)  104  Mass.  265;  Solis  v.  Wil- 
liams (1910)  205  Mass.  350,  91  N.  E. 
148. 

Michigan.  —  Smith  v.  Blindbury 
(1887)  66  Mich.  319,  33  N.  W.  391; 
Jenks  v.  Horton  (1893)  96  Mich.  13, 
55  N.  W.  372;  Jeffers  v.  Sydnam 
(1902)  129  Mich.  440,  89  N.  W.  42; 
McCall  V.  McCall  (1909)  159  Mich. 
144,  123  N.  W.  550;  Myers  v.  Myers 
(1915)  186  Mich.  215,  152  N.  W.  934. 

Minnesota.  —  Smalley  v.  Isaacson 
(1889)  40  Minn.  450,  42  N.  W.  352;  St. 
Paul  Trust  Co.  v.  Mintzer  (1896)  65 
Minn.  124,  32  L.R.A.  756,  60  Am.  St. 
Rep.  444,  67  N.  W.  657;  Baldwin  v. 
Zien  (1912)  117  Minn.  178,  134  N.  W. 
498. 

Mississippi.  —  Cannon  v.  Barry 
(1881)  59  Miss.  289. 

Missouri.— Hall  v.  French  (1901) 
165  Mo.  430,  65  S.  W.  769;  Bradley  v. 
Goff    (1912)    243   Mo.   95,   147  S.   W. 
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1012;  Nichols  v.  Hobbs  (1917)  —  Mo, 
— ,  197  S.  W.  258;  Lewis  v.  Barnes 
(1917)  272  Mo.  377,  199  S.  W.  212; 
Fountain  v.  Starbuck  (1919)  —  Mo. 
— ,  209  S.  W.  900;  Powell  v.  Bowen 
(1919)  279  Mo.  280,  214  S.  W.  142; 
Fuller  V.  Devolld  (1910)  144  Mo.  App. 
93,  128  S.  W.  1011;  William  R.  Bush 
Constr.  Co.  v.  Withnell  (1915)  190  Mo. 
App.  33,  175  S.  W.  260,  reversed  on 
other  grounds  in  (1917)  243  U.  S.  633, 
61  L.  ed.  939,  37  Sup.  Ct.  Rep.  481. 
Nebraska.    —     Disher    v.     Disher 

(1895)  45  Neb.  100,  63  N.  W.  368; 
Spiech  V.  Tierney  (1898)  56  Neb.  514, 
76  N.  W.  1090;  King  v.  Boettcher 
(1914)  96  Neb.  319,  147  N.  W.  836. 

New  Hampshire.  —  Peirce  v.  Bur- 
roughs (1878)  58  N.  H.  302. 

New  Jersey. — Cadmus  v.  Combes 
(1883)  37  N.  J.  Eq.  264;  Pratt  v. 
Douglas  (1884)  38  N.  J.Eq.  516;  Sill- 
cocks  V.  Sillcocks  (1892)  50  N.  J.  Eq. 
25,  25  Atl.  155;  Woolston  v.  Pullen 
(1917)  88  N.  J.  Eq.  35,  102  Atl.  461. 

New  York.  —  Cairns  v.  Chabert 
(1839)  3  Edw.  Ch.  312;  Welsh  v.  Tay- 
lor (1892)  134  N.  Y.  450,  18  L.R.A. 
535,  31  N.  E.  896;  Ebling  v.  Dreyer 

(1896)  149  N.  Y.  460,  44  N.  E.  155; 
Linden  v.  Graham  (1861)  34  Barb. 
316;  Harrison  v.  Peck  (1870)  56  Barb. 
251 ;  Re  Shipman  (1894)  82  Hun,  108, 
31  N.  Y.  Supp.  571;  Sage  v.  Glovers- 
ville  (1899)  43  App.  Div.  245,  60  N.  Y. 
Supp.  791;  Re  Corbin  (1905)  101  App. 
Div.  25,  91  N.  Y.  Supp.  797;  Fleet  v. 
Dorland  (1854)  11  How.  Pr.  489;  Bid- 
well  V.  Greenshield  (1876)  2  Abb.  N. 
C.  427;  Re  Very  (1898)  24  Misc.  139, 
53  N.  Y.  Supp.  389;  Re  Burr  (1905) 
48  Misc.  56,  96  N.  Y.  Supp.  225,  re- 
versed on  other  grounds  in  (1907)  118 
App.  Div.  482,  104  N.  Y.  Supp.  29 ;  Van 
Pelt  V.  New  York  (1915)  91  Misc.  550, 
155  N.  Y.  Supp.  9;  Re  Boyle  (1917)  99 
Misc.  418,  163  N.  Y.  Supp.  1095 
(obiter) ;  Sweeney  v.  Schoneberger 
(1919)  111  Misc.  718,  186  N.  Y.  Supp. 
707;  Lawrence  v.  Holden  (1855)  3 
Bradf.  142;  Griswold  v.  Griswold 
(1857)  4  Bradf.  216;  Graham  v.  Duni- 
gan  (1858)  2  Bosw.  520;  Carter  v. 
Youngs  (1877)  10  Jones  &  S.  418; 
People  ex  rel.  Gibson  v.  Board  of  As- 
sessors (1906)  101  N.  Y.  Supp.  176. 


Ohio.— Sherman  v.  Sherman  (1903) 
25  Ohio  C.  C.  768. 

Oregon.  —  Abernethy  v.  Orion 
(1903)  42  Or.  437,  95  Am.  St.  Rep. 
774,  71  Pac.  327. 

Peimsylyania. — McDonald  v.  Hey- 
lin  (1860)  4  Phila.  73;  Jewell's  Estate 
(1875)  11  Phila.  73,  1  W.  N.  C.  404; 
Piper's  Estate  (1876)  2  W.  N.  C.  711. 

Tennessee.  —  Whyte  v.  Nashville 
(1852)  2  Swan,  364;  Anderson  v. 
Hensley  (1874)  8  Heisk.  834;  Stovall 
V.  Austin  (1886)  16  Lea,  700;  Fergu- 
son  V.  Quinn  (1896)  97  Tenn.  46,  33 
L.R.A.  688,  36  S.  W.  576. 

Utah.— Sheppick  v.  Sheppick  (1914) 
44  Utah,  131,  138  Pac.  1169. 

Vermont.  —  Wilmot  v.  Lathrop 
(1895)  67  Vt.  671,  32  Atl.  861. 

Virginia. — Downey  v.  Strouse  k 
Co.  (1903)  101  Va.  226,  43  S.  E.  348; 
Kincheloe  v.  Gibson  (1913)  115  Va. 
119,  78  S.  E.  603.        s 

Wisconsin*  —  Little  v.  Edwards 
(1893)  84  Wis.  649,  55  N.  W.  43;  Boon 
V.  Root  (1909)  137  Wis.  451,  119  N.  W. 
121. 

Canada. — Biscoe  v.  Van  Bearle 
(1858)  6  Grants  Ch.  438;  Gray  v. 
Hatch  (1871)  18  Grant,  Ch.  72. 

As  will  appear  hereafter  (subd. 
III.),  this  duty  is  generally  limited  to 
income-producing  property. 

The  holder  of  the  life  estate  cannot 
have  the  tax  apportioned  between 
himself  and  the  remaindermen.  Aus- 
tell V.  Swann  (1884)  74  Ga.  278. 

The  duty  of  the  life  tenant  to  pay 
taxes  is  prescribed  by  statute  in  some 
jurisdictions.  Arnold  v.  Smith  (1867) 
3  Bush  (Ky.)  163;  Johnson  v.  Smith 
(1868)  5  Bush  (Ky.)  102;  Fox  v. 
Long  (1871)  8  Bush  (Ky.)  551;  (>)m. 
v.  Hamilton  (1903)  24  Ky.  L.  Rep. 
1944,  72  S.  W.  744. 

The  statute  involved  in  Arnold  v. 
Smith  (Ky.)  supra,  and  in  Johnson  v. 
Smith  (1868)  5  Bush  (Ky.)  102,  pro- 
vided that  all  estates,  real  and  person- 
al, and  all  interest  in  such  estates, 
named  and  specified  in  a  tax  book 
aforesaid,  should  be  assessed  for  taxa- 
tion, and  the  tax  paid  by  the  owner  or 
possessor  thereof  to  the  person  au- 
thorized by  law  to  receive  the  same. 

Another  Kentucky  statute  referred 
to   in  this   connection  provides  that 


ANNO.— LIFE  TENANT— TAXES. 


1887 


real  estate  or  any  interest  therein 
shall  be  listed  in  the  county  or  dis- 
trict where  situated,  against  the  own- 
er of  the  first  freehold  estate  therein. 
See  Com.  v.  Hamilton   (Ky.)   supra. 

That  the  life  tenant  is  liable  is  in 
effect  provided  by  the  statute  involved 
in  Weaver  v.  Arnold  (1885)  15  R.  I. 
58,  28  Atl.  41. 

In  Johnson  v.  Johnson  (1915)  164 
Ky.  724,  176  S.  W.  199,  where  a  life 
tenant  who  was  occupying  real  estate 
which  constituted  the  chief  income- 
producing  part  of  a  trust  estate  was 
asking  that  the  trustee  pay  the  taxes 
out  of  personal  property  in  his  hands, 
the  court  states  it  to  be  a  general  rule 
that  where  an  estate  is  held  in  trust 
for  the  benefit  of  one  person  for  life 
and  another  in  remainder,  that  taxes 
are  chargeable  to  and  payable  out  of 
the  income  or  the  life  tenant's  inter- 
est; hence  the  life  tenant  who  has  the 
entire  use  of  an  estate  must  pay  the 
taxes  assessed  against  the  estate.  In 
denying  the  right  of  the  life  tenant  to 
have  the  taxes  thus  paid  by  the 
trustee  out  of  other  property,  the 
court  says:  "Appellant  is  now  oc- 
cupying the  residence  from  which  the 
chief  income  of  the  estate  is  derived. 
He  does  not  allege  nor  could  he  allege 
that  the  income  from  the  balance  in 
the  trustee's  hands  was  sufficient  to 
pay  the  taxes.  Indeed  a  large  portion 
of  the  principal  of  the  estate  has  al- 
ready been  turned  over  to  him  for  his 
necessities.  In  view  of  his  occupancy 
of  the  residence  and  of  the  absence  of 
inconie  to  discharge  the  taxes,  the 
trustee  should  be  required  to  pay  the 
taxes  out  of  the  principal  of  the  estate 
only  in  the  event  that  the  pressing 
necessities  of  appellant  require  it. 
As  the  amended  petition  fails  to  state 
facts  showing  such  necessity,  the 
chancellor  did  not  err  in  sustaining 
the  demurrer  to  that  portion  thereof 
asking  that  the  trustee  be  required  to 
pay  the  taxes.  Of  course,  on  presen- 
tation of  a  proper  state  of  facts,  the 
chancellor,  having  in  mind  the  unmis- 
takable intention  of  the  testatrix  to 
provide  primarily  for  the  necessities 
of  her  son,  may  at  any  time  direct  the 
payment  of  the  taxes  out  of  the  prin- 
cipal  of  the   estate   if  the   pressing 


necessities  of  appellant  require  that 
this  be  done  in  order  that  his  home 
may  be  saved." 

Some  doubt  is  expressed  in  De« 
freese  v.  Lake  (1896)  109  Mich.  415, 
32  L.R.A.  744,  63  Am.  St.  Rep.  584,  67 
N.  W.  505,  whether  it  is  the  duty  of  a 
second  life  tenant  whose  estate  is 
limited  upon  a  prior  life  tenancy  to 
pay  taxes  during  the  tenancy  of  his 
predecessor.  However  that  may  be, 
it  is  held  that  he  cannot  acquire  a  tax 
title  to  the  injury  of  the  remainder- 
man. 

The  duty  of  paying  taxes  was  held 
to  remain  upon  the  life  tenant,  in 
Fuller  V.  Devolld  (1910)  144  Mo. 
App.  93,  128  S.  W.  1011,  where  the  life 
estate  was  created  by  a  reservation  in 
a  deed  of  land  from  a  father  to  his 
children,  subject  to  a  deed  of  trust 
thereon. 

Where  a  testator  in  his  lifetime, 
with  the  design  to  secure  a  place  for 
his  brother,  purchased  a  piece  of 
real  estate  and  permitted  his  brother 
to  take  possession  of  it  and  make  im- 
provements upon  it,  and  in  his  will 
provided  that,  if  his  brother  shdiild 
pay  the  interest  annually  on  a  stated 
sum  of  money,  he  be  not  disturbed 
in  the  possession  of  the  place  where 
he  now  resides,  the  brother  was 
held  to  take  a  life  estate  in  the  prop- 
erty upoii  condition  that  he  pay  the 
interest  on  the  amount  specified,  and 
it  was  held  that,  in  addition  to  this,  it 
was  his  duty  to  pay  the  taxes  upon  the 
estate.  Garland  v.  Garland  (1881)  73 
Me.  97. 

One  to  whom  the  husband  conveyed 
land  by  deed  without  the  wife  join- 
ing was  held  to  occupy  the  position  of 
a  tenant  for  the  life  of  another  in 
Jonas  V.  Hunt  (1885)  40  N.  J.  Eq.  660, 
5  Atl.  148,  so  as  to  be  within  the  rule 
that  he  must  pay  the  taxes.  It  was 
accordingly  held  that,  upon  the  death 
of  the  husband,  the  widow  was  enti- 
tled to  her  dower  interest  in  the  prem- 
ises, free  of.  the  taxes  which  had  be- 
come delinquent. 

In  Sidenberg  v.  Ely  (1882)  90  N.  Y. 
257,  43  Am.  Rep.  163,  an  action  by  the 
assignee  of  a  mortgage  who  had  paid 
taxes  upon  the  mortgaged  premises, 
to  foreclose  the  mortgage  against  life 
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tenants  and  remaindermen  after  the 
death  of  the  mortgagor,  the  court 
says :  "We  are  unable  to  see  why  the 
life  tenant  could  not  as  well  have 
been  charged  with  the  burden  of  the 
taxes  after  payment  by  the  mortgagee 
as  he  could  before  such  pajrment,  and 
in  this  case  no  reason  existed  why  the 
interest  of  the  life  tenant  in  the  fund 
after  payment  of  the  mortgage  by  a 
sale  should  not  have  been  burdened 
with  this  charge." 

One  to  whom  the  owner  of  land 
leased  and  demised  it,  for  the  term  of 
the  lessee's  natural  life  at  the  annual 
rent  of  $1,  with  power  to  sublet  any 
and  all  of  the  buildings  thereon  and 
collect  the  rents  therefor  during  the 
said  term,  must  pay  the  taxes.  Car- 
ter V.  Youngs  (1877)  10  Jones  &  S. 
(N.  Y.)  418. 

A  tenant  for  years  was  held  bound 
to  keep  down  ordinary  taxes  in  Park- 
inson V.  Parkinson  (1851)  2  Bradf. 
(N.  Y.)  77. 

In  Anderson  v.  Hensley  (1875)  8 
Heisk.  (Tenn.)  834,  where  there  was 
a  devise  to  the  wife  of  the  testator  for 
life  or  during  widowhood,  the  court 
makes  the  liability  of  the  widow  for 
taxes  depend  upon  whether  or  not  the 
widow  has  a  freehold  in  the  house.  If 
she  has  a  freehold  then  she  is  held  to 
be  so  far  the  owner  that  she  is  bound 
to  keep  down  the  taxes,  but  if  she  has 
not  a  freehold  interest  the  devisees 
are  the  owners  and  bound  for  the 
taxes.  It  being  held  that  the  widow 
had  a  freehold,  she  was  held  liable 
for  the  taxes. 

It  has  been  held  that  where  prem- 
ises are  held  in  common  by  a  life  ten- 
ant, and  by  others  in  fee,  as  none  of 
the  tenants  in  common  can  certainly 
tell  which  part  of  the  premises  is  his 
own,  it  is  the  duty  of  all  to  preserve 
the  remainderman's  inheritance  by 
paying  taxes.  Woolston  v.  Pullen 
(1917)  88  N.  J.  Eq.  35,  102  Atl.  461. 

A  tenant  in  common  for  life  of  one 
third  of  certain  real  estate  is  liable  for 
one  third  of  the  taxes.  Anderson  v. 
Greble  (1827)  1  Ashm.  (Pa.)  136. 

The  rule  that  it  is  the  duty  of  the 
life  tenant  to  pay  taxes  was  applied  in 
Stansbury  v.  Inglehart  (1891)  9 
Mackey  (D.  C.)  134,  and  Anderson  v. 


Hensley,  suprai,  in  case  of  a  widow 
whose  estate  was  limited  during  her 
life  or  widowhood. 

It  has  been  held  where  an  owner  of 
property  executed  a  deed  thereto,  re- 
serving to  himself  a  life  lease,  and 
died  within  twenty  days  thereafter, 
that  he  is  not  liable  for  taxes  where 
there  was  no  showing  that  he  received 
any  income  from  the  property.  Na- 
tion V.  Green  (1919)  188  Ind.  697, 123 
N.  E.  163. 

It  is  held  in  Smalley  v.  Isaacson 
(1889)  40  Minn.  450,  42  N.  W.  352, 
that  a  tenant  for  lif^,  paying  taxes, 
was  not  entitled  to  a  lien  upon  the  land 
under  the  occupying  claimant  law  of 
that  state,  which  gave  a  right  in  the 
nature  of  a  lien  upon  the  land,  to  the 
one  who  went  into  possession  and 
made  improvements  and  paid  taxes. 

The  same  rule  was  held  to  apply 
to  the  husband  of  the  life  tenant  in 
Creutz  V.  Heil  (1890)  89  Ky.  429,  12 
S.  W.  926.  See  Spencer  v.  Spencer 
(1916)  219  N.  Y.  459,  114  N.  E.  849, 
Ann.  Gas.  1918E,  943,  and  Fumiss  v. 
Cruikshank  (1921)  230  N.  Y.  495,  130 
N.  E.  625,  infra. 

In  the  early  case  of  Gochran  v. 
Cochran  (1807)  2  S.  a  Eq.  (2 
Desauss.)  521,  a  widow  to  whom  a 
house  was  deviled  for  life  was 
charged  with  one  third  of  the  taxes 
and  repairs  of*  the  house,  and  the 
other  two  thirds  ordered  paid  out  of 
the  estate.    There  is  no  discussion. 

A  life  tenant  was  credited  with 
sums  he  had  paid  for  taxes  in  Tellett 
V.  Albregtson  (1915)  160  Wis.  487, 
152  N.  W.  152,  where  the  remainder- 
man and  life  tenant  had  had  an  ac- 
counting in  which  the  life  tenant  was 
credited  with  the  payment  of  taxes 
and  charged  with  rents  and  profits. 

In  Currie  v.  Goold  (1817)  2  Madd. 
Ch.  163,  56  Eng.  Reprint,  295,  execu- 
tors who  were  in  India,  where  the  tes- 
tator died,  remitted  the  amount  of  the 
legacy  to  an  agent,  who  for  a  consid- 
erable period,  paid  interest  on  the 
legacy  without  deducting  the  prop- 
erty tax.  When  the  next  payment  of 
interest  became  due  he  insisted  on  de- 
ducting out  of  it  the  property  tax  in 
respect  of  all  precedent  payments. 
The  right  to  do  this  was  denied  on  the 
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theory  that,  having  paid  the  interest 
on  the  legacy  so  long  without  deduct^ 
ing  the  property  tax,  he  could  not  now 
claim  the  same,  although  he  might 
properly  insist  on  deducting  future 
payments  of  the  tax  out  of  future  pay- 
ments of  the  interest. 

The  remainderman  may  assume  the 
taxes.  For  example,  in  Meriden  v. 
Maloney  (1901)  74  Conn.  90,  49  Atl. 
897,  an  owner  of  property  subject  to 
a  life  lease  in  favor  of  another,  who 
voluntarily  listed  it  as  his  own  and 
under  oath  asserted  that  it  was  a  part 
of  his  taxable  property,  and  never 
claimed  that  this  was  done  by  inad- 
vertence or  mistake,  was  held  liable 
for  the  tax. 

That  an  agreement  may  be  made  by 
which  the  life  tenant  is  relieved  of  his 
burden  is  held  in  Reddish  v.  John 
(1920)  —  Iowa,  — ,  179  N.  W.  951. 
That  the  agreement  in  that  case, 
which  provided  that  the  life  tenant 
should  pay  all  insurance  and  taxes 
out  of  the  income  derived  from  the 
property,  obligated  him  to  pay  taxes 
only  if  the  income  was  sufficient, 
seems  to  have  been  the  only*  holding 
in  that  case,  however. 

The  life  tenant  was  held  not  under 
obligation  to  pay  taxes  where  she 
held  under  an  agreement  between  her- 
self and  the  heirs  of  her  deceased 
husband  by  which  each  of  the  heirs 
undertook  to  execute  a  life  lease  to 
her,  undertaking  therein  to  pay  her  a 
specified  sum  per  annum,  and  she  un- 
dertook to  make  a  conveyance  of  the 
property  and  to  pay  two  of  the  chil- 
dren a  stated  sum  of  money.  Meier 
v.  Meier  (1920)  —  Iowa,  — ,  178  N. 
W.  360. 

b.  Trust  estates. 

Where  lands  have  been,  given  in 
trust  to  pay  the  income  to  one  for  life, 
remainder  over,  the  taxes  are  payable 
out  of  the  income.  Hildenbrandt  v. 
Wolff  (1899)  79  Mo.  App.  333;  Mul- 
ford  V.  Mulford  (1886)  42  N.  J.  Eq. 
68,  6  Atl.  609;  Brearley  v.  Molten 
(1901)  62  N.  J.  Eq.  345,  50  Atl.  317; 
Barnum  v.  Morton  (1908)  74  N.  J.  Eq. 
797,  70  Atl.  680;  Martin  v.  Kimball 
(1916)  86  N.  J.  Eq.  10,  96  Atl.  566,  af- 
firmed without  opinion  in   (19lg\   g6 


N.  J.  Eq.  432,  99  Atl.  1070;  Spencer  v. 
Spencer  (1916)  219  N.  Y.  459,  114 
N.  E.  849,  Ann.  Cas.  1918E,  943 ;  Hep- 
burn V.  Hepburn  (1851)  2  Bradf. 
(N,  ¥•)  74. 

And  see  other  trust  estates  under 
subd.  n.  infra. 

Under  a  devise  to  an  executor  in 
trust,  among  other  things,  to  pay  the 
income  to  the  widow  during  her  life, 
the  widow  is  entitled  to  the  net  in- 
come after  deducting  the  taxes,  re- 
pairs, and  ordinary  current  expenses 
attending  the  estate.  Watts  v.  How- 
ard (1844)  7  Met.  (Mass.)  478. 

A  widow  to  whom  her  husband 
gave  the  income  of  all  his  estate, 
whether  real  or  personal,  takes  such 
income  after  the  payment  of  taxes. 
Income  derived  from  personal  estate 
can  be  appropriated  to  the  payment  of 
taxes  of  the  real  estate.  Cadmus  v. 
Combes  (1883)  37  N.  J.  Eq.  264. 

A  trustee  to  whom  lands  were  con- 
veyed in  trust  for  the  use  of  one  for 
life,  remainder  to  her  children,  can- 
not recover  of  the  remainderman  taxes 
which  he  has  paid  within  the  period 
covered  by  the  life  estate.  Brown  v. 
Grandin  (1888)  —  N.  J.  — ,  13  Atl. 
,  266. 

Although  the  court  in  Spencer  v. 
Spencer  (1916)  219  N.  Y.  459, 114  N.  E. 
849,  Ann.  Cas.  1918E,  943,  states  the 
rule  as  above,  the  will  involved  in 
that  case  gave  the  net  income  to  the 
life  tenant. 

A  United  States  war  tax  was  held 
properly  payable  out  of  the  income  in 
Brown's  Estate  (1904)  208  Pa.  161, 
57  Atl.  360,  under  a  devise  of  all  the 
testator's  estate,  to  collect,  recover, 
and  receive  the  interest  and  income, 
rents,  issues,  and  profits  thereof  as 
the  same  shall  accrue,  "and,  after 
taking  any  and  all  necessary  expenses, 
to  divide  the  net  income  in  equal 
shares  among,  'certain  named  per- 
sons.' " 

That  taxes  are  payable  out  of  the 
income  is  held  even  though  the  land 
is  unimproved.  Martin  v.  Kimball 
(1916)  86  N.  J.  Eq.  10,  96  Atl.  565, 
affirmed  without  opinion  in  (1916)  86 
N.  J.  Eq.  432,  99  Atl.  1070,  supra. 
And  see  as  to  unproductive  real  estate, 
infra,  HI. 
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But  a  trustee  of  lands,  in  a  portion 
of  which  is  a  life  estate,  who  has  paid 
the  taxes  on  the  entire  land  without 
charging  a  proper  proportion  to  the 
life  tenants,  cannot,  after  the  expira- 
tion of  such  a  time  as  would  render  it 
impossible  to  secure  an  apportionment, 
charge  the  taxes  due  on  the  estate 
held  for  life  to  the  life  tenant.  Rogers 
V.  Genung  (1910)  —  N.  J.  — ,  76  Atl. 
233.  It  is  recognized  generally  in  this 
case,  however,  that  taxes  are  a  proper 
charge  against  the  life  tenant. 

Where  the  testator  expressly  pro- 
vided that  his  widow  should  be  paid  a 
specified  sum,  and  that,  in  the  event 
that  the  income  of  his  property  in  any 
year  should  fall  below  the  sum,  the 
balance  should  be  made  up  out  of  the 
principal  of  his  estate,  and  by  being 
required  to  pay  taxes  on  a  residence 
which  she  was  to  occupy  rent  free,  the 
income  of  the  widow  was  reduced  be- 
low the  specified  sum,  it  was  held  she 
would  be  reimbursed  the  deficiency. 
Bruner's  Estate  (1888)  6  Pa.  Co.  Ct. 
221. 

The  instrument  creating  the  trust 
in  Melvin  v.  Hoffman  (1921)  —  Mo. 
— ,  235  S.  W.  107,  provided  for  the  pay- 
ment of  taxes  by  the  trustee  out  of  the 
income  of  the  property. 

//.  Personal  property. 

The  same  rule  applied  to  life  estates 
in  real  estate  has  been  held  applicable 
to  life  estates  in  personal  property; 
it  is  held  the  duty  of  the  life  tenant 
to  pay  the  taxes.  McCook  v.  Harp 
(1888)  81  Ga.  229,  7  S.  E.  174;  Leh- 
mann  v.  Rothbarth  (1884)  111  IlL  185 
(apparently  taxes  on  personal  prop- 
erty were  here  involved) ;  Holcombe  v. 
Holcombe  (1878)  29  N.  J.  Bq.  597 
(ordinary  taxes  assessed  upon  such 
property  are  a  charge  upon  the  life 
estate) ;  Shutt  v.  Shutt  (1921)  192  Ky. 
98,  232  S.  W.  405 ;  Peirce  v.  Burroughs 
(1878)  58  N.  H.  302;  Pratt  v.  Douglas 
(1884)  88  N.  J.  Eq.  516;  Boggs  v. 
Taylor  (1876)  29  Ohio  St.  172;  Hoff's 
Appeal  (1855)  24  Pa.  200. 

The  widow  must  bear  taxes  upon  a 
bequest  to  her  for  life  of  the  "interest 
on  $15,000  of  such  stock  as  I  may 
possess."    Hoff's  Appeal  (Pa.)  supra. 

Where  property  is  held  in  trust  for 


the  benefit  of  one  person  for  life  and 
another  in  remainder,  it  is  the  general 
rule  that  taxes  are  chargeable  to  and 
payable  out  of  the  income ,  or  life 
tenant's  interest. 
Kentucky.  —  Johnson    v.    Johnson 

(1915)  164  Ky.  724,  176  S-  W.  199. 
Massachusetts. — ^tone  v.  Littletield 

(1890)  151  Mass.  485,  24  N.  E.  592. 

New  Jersey. — Holcombe  v.  Hol- 
combe (1878)  29  N.  J.  Eq.  597;  Dufford 
V.  Smith  (1889)  46  N.  J.  Eq.  216,  18 
Atl.  1052;  Re  Tuttle  (1892)  49  N.  J. 
Bq.  259,  24  Atl.  1 ;  Martin  v.  Kimball 

(1916)  86  N.  J.  Eq.  10,  96  Atl.  565. 
affirmed  without  opinion  in  (1916)  86 
N.  J.  Eq.  432,  99  Atl.  1070. 

New  York. — ^Whitson  v.  Whitson 
(1873)  63  N.  Y.  479;  Hepburn  v.  Hep- 
burn (1851)  2  Bradf.  74;  Booth  v. 
Ammerman  (1856)  4  Bradf.  129;  Gil- 
lespie V.  Brooks  (1876)  2  Redf.  363. 

Penn8ylvaiiia.---Spangler  v.  York 
Ck)unty  (1850)  13  Pa.  322. 

RhoNde  Island. — Pearson  v.  Chace 
(1873)  10  R.  I.  455;  Re  Bailey  (1876) 
13  R.  I.  543. 

Vermont.  —  Webb  v,  Burlington 
(1856)  28  Vt.  188. 

And  see  supra,  I.  b,  for  trust  estates, 
generally. 

A  gift  of  the  use  or  income  to  a 
person  for  life  in  such  a  case  is  a 
gift  of  the  net  income,  not  the  gross. 
Stone  V.  Littlefield  (Mass.)  supra; 
Cadmus  v.  Combes  (1883)  37  N.  J. 
Eq.  264;  Martin  v.  Kimball  (N.  J.) 
supra. 

In  Holcombe  v.  Holcombe  (N.  J.) 
supra,  where  a  fund  was  in  the  hands 
of  executors  to  be  invested  for  a  life 
tenant,  the  court,  after  reviewing  the 
cases  dealing  with  the  life  tenant  in 
land,  and  the  holding  that  the  life  ten- 
ant was  liable  for  the  taxes,  says: 
"Upon  principle  the  same  rule  should 
be  applicable  to  an  investment,  by  an 
executor  under  the  directions  of  a 
will,  for  the  benefit  of  another  for  life. 
So  long  as  the  life  tenant  enjoys  the 
entire  produce  of  the  fund,  she  should 
be  required  to  keep  down  the  taxes 
upon  it,  otherwise  the  fund  itself  must 
become  impaired  and  the  entire  burden 
thrown  upon  those  who  take  the  fund 
at  her  death.  If  she  had  absolute 
ownership  in  the  fund  she  would  have 
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the  taxes  to  pay,  and  there  seems  to 
be  no  reason  why  she  should  not  pay 
the  taxes  during  such  period  as  she  is 
entitled  to  the  entire  use  and  benefit 
of  it." 

The  gift  involved  in  Whitson  v. 
Whitson  (1873)  53  N.  Y.  479,  was  as 
follows:  "I  give  and  bequeath  to  my 
beloved  wife,  Eliza  C.  Whitson,  the 
life  use  of  the  sum  of  ten  thousand 
dollars  ($10,000),  directing  my  execu- 
tors to  semiannually  pay  to  her  the 
lawful  interest  of  the  said  sum  of 
$10,000  from  the  day  or  date  of  my 
death.  And  after  the  decease  of  my 
widow  this  $10,000  to  descend  and 
pass  to  any  heir  or  heirs  my  said  wife 
should  have  by  me,  and,  if  no  such 
heir  or  heirs,  I  hereby  give  and  be- 
queath the  same  to  my  son,  Oliver 
Whitson,  with  all  other  rest,  residue, 
and  remainder  of  my  estate  excepting 
the  sum  of  $1,000, 1  give  and  bequeath 
to  my  daughter,  Mary  Vanderveer." 
In  holding  that  the  taxes  must  be  paid 
out  of  the  income,  the  court  says: 
"The  question  in  this  case  is  whether 
the  bequest  to  the  respondent  was  the 
use  and  income  of  $10,000  during  her 
life,  or  an  annuity  of  $700  payable 
semiannually  for  the  same  period.  If 
the  former,  the  taxes  upon  the  fund 
and  expenses  of  the  trust  must  be 
paid  out  of  the  income.  ...  If  the 
latter,  it  is  equally  clear  that  that 
sum  must  be  paid  to  her  from  the 
estate,  without  any  deduction  on  ac- 
count of  taxes  imposed  upon  the  fund 
producing  the  annuity,  but  these  must 
be  paid  out  of  the  estate.  There  is 
no  conflict  of  authority  upon  this 
point.  The  question  in  the  cases  has 
uniformly  been  whether  the  testator 
intended  to  give  the  income  of  speci- 
fied property  or  a  specific  sum  of 
money  as  an  annuity.  In  determining 
this,  there  has  been  some  conflict  in 
the  construction  of  instruments,  but 
all  the  cases  concur  in  holding  that, 
in  this  as  in  all  other  questions  of  the 
construction  of  wills,  the  intention  of 
the  testator  must  govern.  [The  court 
here  cites  the  provision  of  the  will  as 
above  quoted  and  continues :]  By  the 
latter  clause  it  will  be  seen  that  the 
testator  gave  to  his  son  a  remainder  in 
the  sum  of  $10,000,  the  use  of  which 


he  had  given  to  his  wife,  after  her 
decease,  contingent  upon  his  having 
no  heir  by  her,  and  that  he  gave  to 
him  absolutely  all  the  rest  of  his 
estate  except  $1,000,  which  he  gave  to 
his  daughter.  This  is  entirely  incon- 
sistent with  an  intention  to  devote 
any  part  of  the  estate  to  the  payment 
of  the  taxes  during  the  life  of  his  wife 
upon  the  $10,000,  the  use  of  which  he 
had  given  to  his  wife  for  life,  and 
upon  her  death  to  such  heirs  as  he 
might  have  by  her,  and,  if  none,  to  his 


son.' 

A  trustee  to  whom  a  testator  be- 
queathed the  residue  and  remainder 
of  his  estate,  both  real  and  personal, 
giving  one  half  of  the  income  for  the 
use  of  his  wife  for  life,  should  pay 
taxes  on  the  property  out  of  the  in- 
come. Mulford  V.  Mulford  (1886)  42 
N.  J.  Eq.  69,  6  Atl.  609. 

A  gift  by  the  testator  of  "the  inter- 
est" on  a  specified  sum  of  money,  with- 
out any  means  pointed  out  of  paying 
the  expenses  incidental  to  the  care 
and  protection  of  those  funds,  is  a 
gift  of  the  income  after  the  payment 
of  taxes.  Dufford  v.  Smith  (1889)  46 
N.  J.  Eq.  216,  18  Atl.  1052.  In  Good- 
win V.  McGaughey  (1909)  108  Minn. 
248,  122  N.  W.  6,  where  a  will  directed 
the  trustees  to  convert  real  estate  be* 
longing  to  the  testator  into  personal 
property,  and  to  invest  the  proceeds  of 
such  sale,  in  such  a  way  as  to  produce 
an  annual  income,  and  to  pay  over  all 
the  interest  arising  out  of  the  personal 
property,  including  the  proceeds  of  the 
sale  of  such  real  estate,  annually  to 
a  person  named  so  long  as  she  should 
live,  the  word  "interest"  was  held  to 
have  been  used  as  the  equivalent  of 
"income,"  and  that  the  owner  of  the 
life  estate  was  entitled  to  the  net  in- 
come after  the  payment  of  taxes  and 
other  necessary  and  proper  expenses 
incidental  to  the  care,  preservation, 
and  handling  of  the  property. 

But  where  a  testator  gave  to  his 
daughter  "the  interest  of  $50,000  from 
the  time  of  my  decease  during  her 
natural  life,  and  at  her  decease  the 
principal  to  be  equally  divided  among 
her  children,"  there  is,  according  to 
the  court  in  Swett  v.  Boston  (1886)  18 
Pick.  (Mass.)  123,  no  sum  placed  in 
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trust  for  his  daughter,  so  as  to  be  tax- 
able under  a  statute  providing  that 
"persons  entitled  to  the  income  of  any 
personal  property  held  by  others  in 
trust  for  themselves  or  for  the  par- 
ticular and  special  use  of  their  wives 
shall  be  taxed  for  the  capital  or  prin- 
cipal sum  in  the  town  where  such 
persons  reside."  According  to  the 
court  the  testator  intended  to  give  his 
daughter  a  legacy  consisting  of  an 
annual  sum  during  her  life,  and  not 
to  create  a  trust  fund.  And  in  Crater 
v.  Ryan  (1902)  130  N.  C.  618,  41  S.  E. 
800,  the  taxes  on  a  fund  created  by 
the  sale  of  a  mill  were  held  payable 
out  of  the  principal,  where  the  testa- 
tor bequeathed  all  his  real  estate  and 
personal  property  except  the  mill  to 
his  wife  for  life,  and  provided  that 
the  mill  should  be  sold  and  the  in- 
terest of  the  money  given  to  the  wife. 
The  court  concludes:  "From  the 
language  used  by  the  testator  in  his 
will  we  think  it  clearly  appears  that 
he  intended  that  his  wife  should  have 
the  interest — the  entire  interest — up- 
on the  fund  to  be  realized  from  the 
sale  of  the  mill.  He  gave  her  his  real 
and  personal  property  'as  long  as  she 
lives,'  with  the  remainder  over,  etc., 
excepting  the  mill,  creating  from  it  a 
special  fund  which  became  a  subject 
of  taxation  in  the  hands  of  his  execu- 
tor, separate  and  apart  from  the  other 
part  of  his  estate,  upon  which  he 
knew  taxes  would  be  assessed  and 
would  have  to  be  paid.  Had  he  de- 
sired her  to  bear  the  expenses  inci- 
dental to  the  trust  including  taxes,  he 
would  not  have  said  that  she  may  have 
the  interest;  or  if  the  taxes  must  be 
paid  out  of  the  interest,  then  she 
would  get  only  a  part  of  it  which  does 
not  seem  to  have  been  intended  by 
him."  See  comment  on  this  case  in 
Rothschild  v.  Weinthal  (reported 
herewith)  ante,  1377. 

The  life  tenant  was  held  not  charge- 
able with  taxes  in  Trenton  Trust  & 
S.  D.  Co.  V.  Donnelly  (1903)  65  N.  J. 
Eq.  119,  55  Atl.  92,  where  the  trustees 
of  an  estate  bequeathed  to  them  in 
trust  to  pay  the  interest  less  the  taxes 
to  one  for  life,  and  after  her  death  to 
others,  were  forced  to  foreclose  a 
mortgage  given  to  secure  a  loan  made 


by  them,  in  which  the  mortgagor 
bound  himself  to  pay  the  taxes;  and 
bought  the  property  at  the  foreclosure 
sale,  selling  it  for  less  than  the  corpus 
of  the  bequest  after  paying  taxes, 
which  were  a  lien  on  it  when  they 
bought  it. 

The  testator  in  Beeton  v.  Simpson 
(1891)  48  N.  J.  Eq.  17,  21  Atl.  34, 
expressly  defined  the  meaning  of  "net 
income,"  as  the  "rents,  interests,  is- 
sues, and  profits  after  paying  taxes 
and  expenses." 

The  life  tenant  was  held  liable  for 
taxes  in  Re  Tuttle  (1892)  49  N.  J.  Eq. 
259,  24  Atl.  1,  although  there  had  been 
a  loss  upon  an  investment  which  was 
apportioned  between  the  life  tenant 
and  the  remaindermen.  In  assessing 
the  taxes  upon  the  life  tenant,  the 
court  says  that  the  insufficiency  of  the 
investment  is  not  the  fault  of  the  re- 
maindermen, and  no  sufficient  reason, 
under  the  circumstances,  appears  why 
the  life  tenant  should  be  relieved 
from  the  ordinary  duty  of  a  life 
tenant,  as  to  the  payment  of  taxes. 

In  New  York  L.  Ins.  &  T.  Co.  v. 
Sands  (1898)  24  Misc.  102,  53  N.  Y. 
Supp.  320,  where  a  testator  directed 
his  executors  to  set  apart  and  invest 
a  fund  sufficient  to  raise  a  "net  annual 
income,"  of  a  stipulated  sum,  the  court 
says:  "Net  income  meaiis,  I  appre- 
hend, the  income  after  the  payment  of 
taxes,  commissions,  and  a  reasonable 
allowance  for  the  disbursements  of  the 
trustee  in  the  execution  of  his  trust." 

The  income  of  a  trust  estate  must 
bear  the  carrying  charges  of  the 
trust  under  which  the  life  beneficiary 
is  to  have  the  net  income.  Re  Brook- 
lyn Trust  Co.  (1915)  92  Misc.  674,  157 
N.  Y.  Supp.  547,  affirmed  in  (1916)  173 
App.  Div.  948, 158  N.  Y.  Supp.  1109. 

A  United  States  war  tax  was  held 
properly  payable  out  of  the  income  in 
Brown's  Estate  (1904)  208  Pa.  161, 
67  Atl.  360,  under  a  devise  of  all  the 
testator's  estate,  to  collect,  recover, 
and  receive  the  interest  and  income, 
rents,  issues,  and  profits  thereof  as 
the  same  shall  accrue,  "and,  after 
taking  any  and  all  necessary  expenses, 
to  divide  the  net  income  in  equal 
shares    among    'certain    named    per- 


sons. 
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The  provision  by  which  the  life 
estate  was  created  in  Spaiigler  v. 
York  County  (1850)  13  Pa.  322,  was 
contained  in  a  will  of  the  life  tenant's 
deceased  husband,  and  directed  the 
residue  of  his  estate  to  be  sold  and 
the  balance  ascertained  by  the  execu- 
tor's account,  and  disposed  of  as  fol* 
lows:  ''My  wife  Catherine  shall  have 
the  interest  of  the  dower  fund  or 
third  part  of  the  whole,  etc.,  which 
said  interest  shall  be  paid  my  said 
wife  annually  during  her  natural  life 
or  widowhood."  In  holding  that  the 
taxes  must  be  paid  out  of  the  income, 
the  court  says:  "Under  all  just  sys- 
tems of  taxation,  he  who  presently 
enjoys  the  subject  ought  to  discharge 
the  present  impost,  where  the  law 
levying  the  impost  employs  no  distinct 
language  on  the  subject.  The  present 
beneficiary  is  liable  by  inevitable  im- 
plication, if  the  law  contains  nothing 
repugnant  to  such  liability.  .  .  . 
The  tax  is  not  laid  irrespective  of  the 
annual  produce,  but  because  of  it  for 
the  use  thus  made  of  the  money  and 
the  benefit  derived  from  it.  The 
burden  is  not  imposed  simply  because 
a  certain  sum  is  invested,  but  because 
it  is  invested  for  the  use  of  the  desig- 
nated person.  That  person  ought, 
then,  in  equity,  good  conscience,  and 
by  all  analogy,  to  pay  a  tax  which  is 
directly  based  on  the  enjoyment  of  the 
subject  of  it." 

A  gift  of  the  "dividends  and  in- 
come" of  corporate  stock  was  held  to 
cast  upon  the  life  tenant  the  burden 
of  paying  the  taxes  on  the  stock,  as 
was  also  another  gift  of  "the  dividends 
or  income,"  of  other  stock,  in  Pearson 
V.  Chace  (1873)  10  R  I.  455. 

A  trustee  who  has  paid  taxes  accru- 
ing during  the  life  tenancy  and  while 
the  life  tenant  was  entitled  to  the 
income  of  property  cannot  have  an 
allowance  thereof  as  against  the  re- 
maindermen. McCook  V.  Harp  (1888) 
81  Ga.  229,  7  S.  E.  174. 

No  life  estate  and  remainder  were 
involved  in  Lansing  v.  Lansing  (1865) 
45  Barb.  (N.  Y.)  182.  31  How.  Pr.  55. 
In  that  case  a  testator  directed  his 
executors  to  invest  $3,000  and  keep 
the  same  invested  for  the  benefit  of 
his  granddaughter  until  she  should 
17  A.L.R.— 88. 


attain  the  age  of  twenty-one  years,  or 
until  her  death,  applying  the  interest 
that  might  be  received  from  said  in- 
vestment, or  so  much  thereof  as  might 
be  necessary,  toward  the  support  and 
education  of  the  granddaughter,  and 
pay  the  same  to  her  when  she  should 
attain  the  age  of  twenty-one  years,  to- 
gether with  accrued  and  accumulated 
interest.  In  holding  that  the  taxes 
were  payable  out  of  the  income  fro*hi 
this  fund,  and  not  from  the  estate 
generally,  the  court  says  that  the 
effect  of  the  authority  is,  that  a  fund 
thus  set  apart  when  the  income  is 
given  without  any  particular  amount 
being  specified  is  chargeable  with 
taxes. 

Under  a  gift  of  the  income  of  a 
stated  sum  of  money  to  be  paid  the 
legatee  annually  for  life,  it  was  held 
that  taxes  should  be  deducted  before 
paying  the  income  to  legatees.  Gaper- 
ton  V.  Todd  (1911)  142  Ky.  611,  134 
S.  W.  1163. 

The  widow  of  testator,  to  whom  he 
bequeathed  "the  income  of  $1,500  to 
be  paid  to  her  annually,"  that  sum  "to 
be  put  to  interest  by  the  executor  and 
equally  divided  among  the  children 
after  her  decease,"  was  held  entitled 
to  the  net  income  after  deducting 
taxes,  in  Arnold  v.  Mower  (1861)  49 
Me.  561. 

Where  property  is  conveyed  in  trust 
to  pay  taxes  and  other  necessary 
costs  or  expenses  out  of  the  net  in- 
come, and  the  balance  be  paid  to  the 
life  tenant,  a  sum  of  money  which  is 
in  the  hands  of  the  trustee  derived 
from  income,  at  the  death  of  the  life 
tenant,  after  the  taxes  for  the  year 
became  a  lien,  and  less  in  amount 
than  the  amount  of  the  taxes,  must 
be  applied  to  the  taxes.  There  can  be 
no  apportionment  of  the  taxes  be- 
tween the  estate  of  the  life  tenant 
and  the  remaindermen.  Cummins  v. 
Cummins  (1913)  21  Haw.  742. 

See  Hildenbrandt  v.  Wolff  (1899)  79 
Mo.  App.  333,  supra,  for  "net  income." 

See  Guthrie  v.  Wheeler  (1883)  51 
Conn.  207,  infra,  II. 

But  where  there  is  a  gift  of  an 
annuity  of  a  specified  sum,  this  sum 
must  be  paid  clear  and  free  of  taxes. 
Ex   parte   McComb    (1856)    4   Bradf. 
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(N.  ¥•)  151.  In  Pearson  v.  Ghace 
(1878)  10  R  I.  465,  where  there  was  a 
gift  of  income,  the  court  says  that  the 
distinction  upon  which  many  of  the 
cases  have  proceeded  is  that  between 
a  gift  of  an  annuity  for  life  or  a  gift 
of  the  income  of  certain  property  for 
life,  holding  the  donee  for  life  liable 
for  taxes  in  the  latter  case,  but  in 
the  former  not;  but  the  court  says  that 
it  is  not  easy  always  to  determine  to 
which  class  a  particular  gift  belongs. 
A  gift  of  "the  dividends  and  income" 
of  certain  stock  and  also  "the  divi- 
dends or  income"  of  other  stock  was 
held  to  be  a  gift  of  income,  and  not 
an  annuity. 

In  Re  Menzie  (1907)  54  Misc.  188, 
105  N.  Y.  Supp.  925,  where  a  trust 
estate  consisting  of  personalty  had 
been  changed  by  force  of  circum- 
stances to  realty,  and  for  a  number 
of  years  had  yielded  practically  no 
revenue  above  an  amount  sufficient  to 
preserve  the  fund  for  the  remainder- 
man, it  was  held  that  the  life  tenant 
could  not  be  called  upon  to  bear  the 
expense  of  taxes,  repairs,  etc. 

In  one  case  it  is  held  that  the  same 
reasons  for  the  rule  that  the  life  ten- 
ant must  pay  taxes  do  not  always 
exist  as  to  a  life  interest  in  personalty 
that  do  as  to  a  life  estate  in  realty. 
Wilson  V.  White  (1893)  133  Ind.  614, 
19  L.R.A.  581,  33  N.  E.  361.  One  of 
the  incidents  mentioned  is  the  fact 
that  often  in  the  case  of  a  life  estate 
in  real  property  there  is  no  other  fund 
to  draw  on  for  the  payment  of  the 
taxes  than  the  rents  and  profits,  unless 
the  fee  is  exposed  to  sale.  In  this 
case  a  legatee  was  held  not  under  duty 
to  pay  taxes  where  the  testator 
directed  his  executor,  as  soon  after 
the  payment  of  debts  and  funeral 
expenses  as  $3,000  might  be  realized 
from  his  estate,  to  loan  said  sum  for 
the  benefit  of  his  sister  during  her 
natural  life,  said  loan  to  be  secured  by 
mortgage  on  real  estate,  with  interest 
at  the  best  rate  that  could  be  obtained, 
and  said  interest  to  be  paid  over  to 
his  sister  as  soon  as  collected,  to  be 
used  and  enjoyed  by  her  as  her  abso- 
lute property,  and  where  the  fund 
was  still  in  the  hands  of  the  executor. 
In  reaching  this  conclusion  the  court 


refers  to  a  statute  which  made  it  the 
duty  of  the  administrator,  executor, 
etc.,  to  pay  taxes  upon  the  property  of 
the  decedent.  The  $8,000  was  held  to 
be  the  property  of  the  decedent.  Ac- 
cordingly, it  was  held  the  duty  of  the 
executor  to  pay  the  taxes  thereon  out 
of  the  assets  of  the  decedent's  estate 
in  his  hands,  as  directed  by  statute. 
See  comment  on  this  case  in  the  re- 
ported case  (Rothschild  v.  Whn- 
THAL,  ante,  1377. 

HI,  Unproductive  property. 

The  cases  generally  make  an  ex- 
ception to  the  rule  that  it  is  the  duty 
of  the  life  tenant  to  pay  taxes,  in  case 
of  unproductive  property.  Newby  v. 
Brownlee  (1885)  23  Fed,  320;  Patter- 
son V.  Johnson  (1885)  118  IlL  559; 
Nation  v.  Green  (1919)  188  Ind.  697, 
123  N.  E.  163;  Johnson  v.  Johnson 
(1915)  164  Ky.  724,  176  S.  W.  199. 

The  liability  of  the  life  tenant  ac- 
cording to  the  court  in  Murch  v.  J.  0. 
Smith  Mfg.  Co.  (1890)  47  N.  J.  Eq. 
193,  20  Atl.  213,  is  limited  to  the  in- 
come received,  or  to  the  rental  value 
of  the  property  in  case  it  is  occupied 
by  the  life  tenant. 

In  stating  it  to  be  the  duty  of  a 
life  tenant  to  pay  taxes,  the  court  in 
Woolston  V.  Pullen  (1917)  88  N.  J.  Eq. 
35,  102  Atl.  461,  limits  this  "to  the 
extent,  at  least,  of  the  rental  value  of 
the  premises." 

It  is  stated  in  Abernethy  v.  Orton 
(1903)  42  Or.  437,  95  Am.  St.  Rep. 
774,  71  Pac.  827,  that  it  is  the  duty  of 
the  tenant  for  life  to  keep  the  current 
taxes  paid  "if  the  estate  is  sufficient 
for  that  purpose." 

Thus  a  life  tenant  of  city  property 
has  been  relieved  of  the  payment  of 
taxes  where  the  buildings  were  de- 
stroyed by  fire  and  thereafter  the 
property  yielded  no  income.  Patter- 
son V.  Johnson  (1885)  118  111.  559. 

It  has  been  held  not  the  duty  of 
the  life  tenant  to  make  an  unproduc- 
tive lot  productive  by  the  erection  of 
buildings.  Clark  v.  Middlesworth 
(1882)  82  Ind.  240. 

Where  a  note  secured  by  a  mort- 
gage of  real  estate  was  a  part  of  the 
trust  estate,  and  the  trustee  was  com- 
pelled to  pay  taxes  which  the  mort- 
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gagor  should  have  paid,  the  taxes  so 
paid  cannot  be  charged  to  income  re« 
ceived  from  other  productive  invest- 
ments, but  must  be  charged  to  princi- 
pal. Stone  v.  Littlelleld  (1890)  161 
Mass.  485,  24  N.  E.  592. 

The  unproductive  part  of  the  prop- 
erty cannot  be  segregated  from  the 
productive,  and  the  life  tenant  thus 
relieved  of  the  payment  of  taxes  on 
the  former.  Cannon  v.  Barry  (1881) 
59  Miss.  289.  In  this  case  the  pur- 
chaser of  a  life  estate  voluntarily 
permitted  a  large  body  of  woodland 
belonging  to  the  estate  to  become  for- 
feited for  unpaid  taxes.  In  holding 
that  he  was  bound  to  pay  the  taxes  on 
this  lot,  the  court  says :  "He  took  the 
estate  as  a  whole,  and  was  bound  to 
so  preserve  it.  He  cannot  segregate 
the  profitable  from  the  unprofitable, 
nor  the  sterile  from  the  fertile,  by  pre- 
serving the  one  at  the  sacrifice  of  the 
other."  It  was  held  in  Outcalt  v. 
Appleby  (1882)  36  N.  J.  Eq.  73,  that 
while  unimproved  property  belonging 
to  the  estate  remains  unconverted,  all 
the  ordinary  taxes  and  expenses  are  to 
be  paid  out  of  the  income  derived 
from  the  rest  of  the  estate.  It  was 
held  in  Brearley  v.  Molten  (1901)  62 
N.  J.  Eq.  345,  50  Atl.  317,  in  the  case 
of  an  estate  consisting  of  store  build- 
ings and  a  farm,  that  the  life  tenant 
should  not  complain  because  the  ex- 
ecutrix applied  some  of  the  rents  of 
the  store  buildings  to  the  annual  tax 
imposed  on  the  farm,  the  income  from 
which  was  insufficient  to  discharge 
them.  The  life  tenant  iii  a  trust 
estate  consisting  in  part  of  improved 
property  productive  of  revenue  and  in 
part  of  unimproved  property  produc- 
ing no  revenue  must  pay  the  taxes  on 
the  unimproved  property  from  the  in- 
come derived  from  the  revenue-pro- 
ducing property  so  far  as  such  income 
extends.  Barnum  v.  Morton  (1908) 
74  N.  J.  Eq.  797,  70  Atl.  680.  Nor 
is  this  rule  changed  by  a  provision 
with  respect  to  a  specific  property  on 
which  there  was  an  encumbrance,  au- 
thorizing the  executors  to  pay  off  the 
encumbrance  either  from  the  pro- 
ceeds of  the  property  or  from  the  in- 
come thereof  as  they  should  deem 
best,  one  half  of  such  encumbrance  to 


be  borne  by  the  principal  of  the  trust 
and  the  other  half  by  the  residue. 
Ibid. 

See  Martin  v.  Kimball  (1916)  86 
N.  J.  Eq.  10,  96  Atl.  565,  affirmed  with- 
out opinion  in  (1916)  86  N.  J.  Eq. 
432,  99  Atl.  1070,  supra,  as  to  un- 
improved real  estate. 

An  exception  to  this  rule  has  been 
held  to  exist  where  it  appears  that 
unproductive  and  unimproved  real 
estate  having  a  prospective  value  is 
carried  by  trustees  in  the  exercise  of 
a  sound  discretion  in  the  expectation 
of  an  increase  in  value;  in  such  a  case 
the  taxes  are  held  chargeable  to  the 
principal,  not  to  the  income  of  pro- 
ductive property  or  securities.  Hite  v. 
Hite  (1892)  93  Ky.  257,  19  L.R.A.  173, 
40  Am.  St.  Rep.  189,  20  S.  W.  778; 
Spencer  v.  Spencer  (1916)  219  N.  Y. 
459,  114  N.  E.  849,  Ann.  Cas.  1918E, 
943;  Fumiss  v.  Gruikshank  (1921)  230. 
N.  Y.  495,  130  N.  E.  625,  motion  for 
reargument  denied  in  231  N.  Y. 
550,  132  N.  E.  884;  Re  Martens 
(1896)  16  Misc.  246,  39  N.  Y.  Supp. 
189;  Re  Montgomery  (1917)  99  Misc. 
473, 165  N.  Y.  Supp.  1069;  Re  Vermilye 
(1917)  100  Misc.  235,  166  N.  Y.  Supp. 
320;  Re  Lichtenberg  (1921)  114  Misc. 
89,  185  N.  Y.  Supp.  913. 

And  in  Sheffield  v.  Cooke  (1916)  39 
R  L  217,  98  Atl.  161,  Ann.  Cas.  1918E, 
961,  it  was  held  that  taxes  on  the 
unproductive  part  of  an  estate  should 
be  charged  to  principal,  in  the  case 
of  a  fee  subject  to  an  executory  de- 
vise. 

This  is  based  generally  upon  the 
intention  of  the  testator.  In  Spencer 
V.  Spencer  (1916)  219  N.  Y.  459,  114 
N.  £.  879,  Ann.  Cas.  1918E,  943,  and 
Fumiss  V.  Cruikshank  (1921)  230 
N.  Y.  495,  130  N.  E.  625,  the  New 
York  court  seems  to  have  regarded  as 
necessary  something  more  than  the 
mere  fact  of  unproductive  property 
having  a  prospective  value  being  in- 
cluded in  the  trust  estate  as  evidence 
of  the  testator's  intention.  In  Spencer 
V.  Spencer  (N.  Y.)  supra,  a  testator 
gave  all  the  rest,  residue,  and  remain- 
der of  his  estate,  whether  real  or  per- 
sonal to  trustees  to  invest  and  reinvest 
the  fund,  to  collect  and  receive  the 
rents,  dividends,  interest,  and  income 
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thereof,  and  to  pay  to  the  life  tenant 
the  net  annual  income  in  quarterly  in- 
stalments, and  in  the  estate  so  given 
there  was  an  unproductive  farm  which 
consumed  such  a  large  part  of  the  in- 
come as  to  leave  very  little  for  the  life 
tenant.  The  court  holds  that  the  taxes 
upon  this  farm  must  be  paid  out  of  the 
principal,  and  not  charged  to  the  in- 
come. In  reaching  this  conclusion  the 
court  says  that  the  third  paragraph 
of  the  will  shows  that  the  testator 
expected  to  dispose  of  the  farm  before 
he  died,  or  that  his  trustees  would 
sell  it  soon  after  his  death.  He  liad 
owned  the  farm  for  some  five  years 
at  the  date  of  the  will,  and  knew 
something  of  the  cost  of  carrying  it; 
that  to  give  his  widow  the  income 
from  the  unproductive  farm  would  be 
somewhat  of  a  mockery.  It  would  be 
to  place  in  the  trust  fund  an  invest- 
ment which  would  not  only  consume 
all  the  income,  but  in  the  end  would 
consume  the  principal  of  the  fund. 
There  was,  however,  no  imperative 
power  of  sale  as  is  stated  by  the  court 
in  the  subsequent  case  of  Furniss  v. 
Cruikshank  (N.  Y.)  supra.  In  the 
Furniss  Case  it  was  held  that  there 
was  an  imperative  power  of  sale; 
in  other  words,  that  the  testator 
there  intended  to  effect  an  equitable 
conversion  of  his  real  estate,  and 
that,  therefore,  the  taxes  should  be 
paid  from  principal.  The  judgment  in 
the  Spencer  Case  was  amended  by 
providing  that  the  executors  should 
pay  oiit  of  the  general  estate  the 
taxes  on  the  unproductive  farm,  so  far 
as  not  met  by  the  income  from  the 
farm  itself.  (1917)  220  N.  Y.  654, 
115  N.  E.  1051.  In  a  subsequent 
action  involving  this  same  estate 
(Spencer  v.  Spencer  (1920)  183  N.  Y. 
Supp.  870)  the  life  tenant  was  held 
entitled  to  interest  on  money  which 
had  been  taken  out  of  income  to  pay 
the  necessary  expenses  on  the  farm. 
Some  of  the  lower  courts,  however,  do 
not  search  far  beyond  the  fact  that 
unproductive  real  estate  having  a 
prospective  value  is  included  in  the 
trust  estate, — especially  where  it  actu- 
ally has  increased  in  value  and  has 
been  sold, — ^to  discover  an  intention 
that  the  life  tenant  shall  be  relieved 


of  taxes.  In  Re  Martens  (1896)  16 
Misc.  245,  39  N.  Y.  Supp.  189,  the  de- 
cision rests  essentially  upon  the  inten- 
tion of  the  testator.  The  court  says: 
"It  must  be  borne  in  mind  that  the  in- 
tention of  the  testator  in  such  a  case 
as  this  is  to  benefit  his  children,  the 
life  tenants,  who  are  his  first  con- 
sideration; and  the  fact  that  he  leaves 
the  estate  in  trust,  and  gives  to  his 
children  only  the  income,  is  not  so 
much  because  he  desires  their  issue, 
in  whom  he  may  have  no  particular 
interest,  to  be  benefited,  but  that  his 
children  shall  always  have  support 
and  maintenance  and  something  to 
constantly  remind  them  of  a  provident 
parent.  It  never  could  be  that  a 
father  should  intend  that  his  children 
should  live  in  discomfort  and  distress 
in  order  that  unproductive  and  specu- 
lative real  estate  may  be  held  to 
appreciate  for  the  benefit  of  a  third 
or  fourth  generation;  and  yet  such 
might  well  happen  if  the  general  rule 
stated  above  is  without  exception." 
The  general  rule  above  referred  to 
is,  that  the  life  tenant  must  pay  ail 
ordinary  taxes.  Continuing,  the  court 
says:  "In  this  case  the  trustees  are 
directed  to  invest  in  productive  real 
and  personal  property,  a  clear  inten- 
tion that  the  unproductive  property 
shall  not  be  held.  If,  however,  it  is 
held  for  a  reasonable  time  in  the  exer- 
cise of  its  sound  discretion,  which  the 
law  gives  to  trustees  in  order  to  obtain 
better  prices,  it  is  for  the  benefit  of 
the  remaindermen,  who  will  receive 
the  larger  benefit  from  the  enhanced 
value,  and  they  must,  therefore,  bear 
the  expense  of  carrying  it,  including 
the  annual  taxes,  the  life  tenant 
suffering  only  the  loss  of  income  upon 
the  principal  so  used."    Ibid. 

In  Re  Montgomery  (1917)  99  Misc. 
473,  165  N.  Y.  Supp.  1069,  the  bulk 
of  the  testator's  property  consisted 
of  three  parcels  of  real  property,— 
one  parcel  was  productive  and  two 
were  unproductive.  The  unproductive 
property  had  steadily  increased  in 
value,  until  its  assessed  valuation  was 
nearly  three  and  one  half  times  more 
than  it  was  about  twenty-five  years 
before.  In  holding  that  the  ^xes  on 
this  property  should  be  paid  out  of 
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the  principal,  the  court  said:  ''The 
holding  of  this  property  during  the 
last  fifty  years  has  greatly  increased 
its  value,  all  of  which  will  inure  to 
the  benefit  of  the  remaindermen.  The 
failure  of  the  trustees  to  sell  has  de- 
prived the  life  beneficiary  of  the  in- 
come. Clearly  the  testator  never  in- 
tended the  remaindermen  to  grow  rich 
at  the  expense  of  the  life  tenant.  To 
compel  her  now  to  assume  this  burden 
would  be  something  never  contem- 
plated by  him.  Equity  and  justice 
require  that  the  burden  should  fall 
upon  the  remaindermen,  who  will  re- 
ceive the  benefit." 

Where  the  trusts  are  entirely  in- 
dependent, the  income  from  the  pro- 
ductive trust  should  not  be  used  for 
the  purpose  of  paying  the  deficit  on 
the  unproductive  one.  Re  Lichtenberg 
(1918)  171  N.  Y.  Supp.  570. 

Kite  V.  Hite  (1892)  93  Ky.  257,  19 
L.R.A.  173,  40  Am.  St.  Rep.  189,  20 
S.  W.  778,  the  court  says:  "If,  how- 
ever, any  taxes  upon  or  sums  by  way 
of  improving  the  unproductive  real  es- 
tate have  been  paid  out  of  the  income 
of  the  other  estate,  the  same  should 
be  allowed  the  life  tenant  out  of  the 
sale  of  the  unproductive  estate.  The 
testator  never  intended  the  life  tenant 
to  thus  protect  and  add  to  the  value 
of  the  real  estate  from  which  he  was 
receiving  no  benefit.  The  fair  pre- 
sumption is  that  the  testator  intended 
such  a  reimbursement." 

fF.  Liability  of  successor  of  life  tenant, 

A  purchaser  or  successor  in  interest 
of  the  life  tenant  is  liable  for  the 
taxes.  Elliot  v.  Lamon  (1874)  1  Mc- 
Arth.  (D.  C.)  647;  Prettyman  v.  Wals- 
ton  (1864)  34  111.  175;  Hagan  v. 
Varney  (1893)  147  lU.  281,  35  N.  E. 
219;  Menger  v.  Carruthers  (1896)  57 
Kan.  425,  46  Pac.  712;  Watkins  v. 
Green  (1894)  101  Mich.  493,  60  N.  W. 
44;  Bone  v.  Tyrrell  (1892)  113  Mo. 
175,  20  S.  E.  796;  Bradley  v.  Goff 
(1912)  243  Mo.  95,  147  S.  W.  1012; 
Nichols  V.  Hobbs  (1917)  —  Mo.  — , 
197  S.  W.  258;  Powell  v.  Bowen  (1919) 
279  Mo.  280,  214  S.  W.  142;  King  v. 
Boettcher  (1914)  96  Neb.  319,  147 
N.  W.  836. 

The  person  who  was  held  liable  for 


the  taxes  in  Prettyman  v.  Walston 
(1864)  34  111.  175,  is  spoken  of  as  the 
assignee  of  a  lease  executed  in  favor 
of  the  assignor,  for  the  life  of  another. 

Even  though  the  purchaser  from  the 
life  tenant  is  one  who  has  previously 
purchased  tax  titles  held  upon  sales 
for  taxes  which  i':  was  the  life  ten- 
ant's duty  to  pay,  it  becomes  his  duty 
to  make  the  payment,  and  his  accept- 
ance of  the  deed  from  the  life  tenant 
operates  as  a  redemption  from  or  ex* 
tinguishment  of  his  tax  lien.  Little  v. 
Edwards  (1893)  84  Wis.  649,  55  N.  W. 
43. 

One  who  had  a  contract  with  the 
life  tenant  by  the  terms  of  which  he 
was  to  take  charge  of  her  business  as 
her  agent,  and  which  recited  further: 
"That  he  is  to  have  full  control  of  it; 
to  collect  all  my  rents^  pay  all  taxes, 
and  have  all  necessary  repairing  done 
on  my  property,  to  clothe  and  board 
and  care  for  me  and  mine, — to  be  paid 
as  follows,  that  is,  the  balance  of  my 
income  he  is  to  have  as  his  and  use 
as  he  may  wish  towards  defraying  his 
household  expenses," — was  held  under 
obligation  to  pay  the  taxes  the  same 
as  the  life  tenant.  Brodie  v.  Parsons 
(1901)  23  Ky.  L.  Rep.  831,  64  S.  W. 
426. 

The  life  tenant  must  pay  taxes  that 
accrued  within  the  time  of  the  life 
estate  though  before  he  purchased. 
Watkins  v.  Green  (1894)  101  Mich. 
493,  60  N.  W.  44;  King  v.  Boettcher 
(1914)  96  Neb.  319,  147  N.  W.  836. 
A  purchaser  of  the  life  estate  at  an 
execution  sale  thereof  must  pay  taxes 
which  accrued  prior  to  his  purchase 
and  within  the  period  covered  by  the 
life  estate.  Murch  v.  J.  O.  Smith 
Mfg.  Co.  (1890)  47  N.  J.  Eq.  193,  20 
Atl.  213. 

Persons  in  possession  of  the  land 
under  a  lease  from  the  life  tenant,  who 
obtained  the  life  tenant's  rents  for  the 
land,  are  under  no  obligation  to  pay 
taxes.  Wilson  v.  Linder  (1912)  21 
Idaho,  576,  42  L.R.A.(N.S.)  242,  123 
Pac.  487,  Ann.  Cas.  1913E,  148. 

F.  As  affected  by  time  of  oonitnencement 
or  termination  of  life  estate. 

It  is  generally  held  that  the  life 
tenant  or  his  estate  is  liable  for  taxes 
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if  alive  on  the  day  the  taxes  become 
a  lien  although  he  dies  before  the  ex- 
piration of  the  period  covered  by  the 
taxes.  Brodie  v.  Parsons  (1901)  23 
Ky.  L.  Rep.  831,  64  S.  W.  426;  Holmes 
V.  Taber  (1864)  9  Allen  (Mass.)  246; 
Robinson  v.  Bowler  (1911)  18  Ohio 
C.  C.  N.  S.  372.  An  assignee  of  a  life 
tenant  was  held  liable  for  .taxes  in 
Brodie  v.  Parsons  (Ky.)  supra,  where 
the  life  tenant  died  after  the  taxes 
became  a  lien,  but  before  they  were 
payable  and  before  the  expiration  of 
the  year  for  which  the  taxes  were 
levied. 

In  Holmes  v.  Taber  (1864)  9  Allen 
(Mass.)  246,  the  executors  of  an 
estate  in  which  the  testator  had  given 
the  income  of  a  residue  of  his  personal 
property  to  his  wife  for  life,  with  re- 
mainder over,  were  allowed  to  deduct 
from  the  income  received  the  taxes 
assessed  upon  the  property  upon  a 
valuation  of  May  Ist,  although  the 
life  tenant  died  on  May  22d.  The 
court  said:  'The  liability  of  an  in- 
dividual to  be  taxed  for  any  specific 
property  is  decided  by  the  relation  he 
bears  to  it  at  that  precise  day,  and 
whether  he  may  have  become  the 
owner  on  the  day  previous  or  ceased 
to  be  such  owner  the  day  succeeding 
is  wholly  immaterial.  This  tax  being 
assessed  upon  the  property  as  it 
existed  on  the  1st  of  May,  if  it  was  a 
charge  upon  Mercy  Pease  as  the  party 
for  whose  use  and  benefit  the  property 
was  held  on  that  day,  the  subsequent 
event  of  her  death  on  the  22d  of  May 
did  not  discharge  that  liability." 

The  owner  of  an  estate  for  the  life 
of  another  is  not  liable  for  taxes 
levied  after  the  termination  of  the  life 
estate,  although  the  lands  were  listed 
and  valued  before.  Gates  v.  Wirth 
(1917)  181  Iowa,  19, 163  N.  W.  215. 

Where  the  life  tenant  dies  before 
the  tax  falls  due,  his  estate  is  not 
liable  for  any  part  of  the  tax;  there 
is  no  apportionment.  Sutton  v.  Chap- 
lin (1804)  10  Ves.  Jr.  66,  32  Eng. 
Reprint,  768. 

Where  the  property  has  been  legally 
assessed  to  the  creator  of  the  life 
estate  and  remainder,  and  his  liability 
for  the  payment  of  the  tax  had  become 
irrevocably  fixed  prior  to  the  date  of 


his  death,  the  taxes  are  a  debt  of  the 
estate,  and  are  not  payable  by  the  life 
tenant,  although  the  amount  of  the 
taxes  was  not  ascertained  and  ex- 
teiided  on  the  assessment  roll  until 
after  such  death.  Re  Babcock  (1889) 
115  N.  Y.  450,  22  N.  E.  263. 

Taxes  that  accrued  prior  to  the 
death  of  the  testator  are  chargeable 
to  the  principal  of  the  estate,  and  not 
to  the  income.  Re  Young  (1896)  17 
Misc.  680,  41  N.  Y.  Supp.  539,  modified 
on  other  grounds  in  (1897)  15  App. 
Div.  285,  44  N.  Y.  Supp.  585,  affirmed 
in  (1899)  160  N.  Y.  705,  57  N.  E.  1129. 

A  life  tenant  is  not  liable  for  taxes 
which  accrued  against  the  holder  of 
a  preceding  estate.  Trimmier  v.  Dar- 
den  (1901)  61  S.  C.  220,  39  S.  E.  373. 

But  in  some  states  the  tax  is  appor- 
tioned between  life  tenant  and  re- 
maindermen when  the  life  tenant  dies 
before  the  expiration  of  the  year  for 
which  the  taxes  were  levied.  In 
Crump's  Estate  (1889)  13  Pa.  Co.  Ct. 
286,  2  Pa.  Dist.  R.  478,  the  court  ap- 
portioned the  taxes  between  the  estate 
of  the  life  tenant  and  the  remainder- 
men, where  the  life  tenant  died  in 
March  and  the  taxes  for  the  year  fell 
due  on  the  1st  day  of  the  preceding 
January.  The  taxes  were  apportioned 
also  in  Fest's  Estate  (1891)  28 
W.  N.  C.  (Pa.)  415.  In  Rhode  Island 
Hospital  Trust  Co.  v.  Harris  (1898) 
20  R  I.  408,  39  Atl.  750,  the  taxes 
were  assessed  on  the  real  estate  as  of 
July  1st,  the  widow  died  on  August 
10th,  and  there  was  an  apportionment, 
although  the  right  to  an  apportion- 
ment seems  not  to  have  been  disputed 
in  this  case. 

VI,  Application  to  life  estates  created  by 

law. 

In  this  subdivision  a  list  of  the 
cases  applying  the  above  rules  to  life 
estates  arising  by  law  is  shown.  No 
exhaustive  presentation  of  these  cases 
is  attempted,  however,  for  in  most 
cases  nothing  is  dependent  upon  the 
manner  in  which  the  life  estate  arose. 

The  rule  that  it  is  the  duty  of  the 
life  tenant  to  pay  taxes  has  been 
applied  in  case  of  a  life  estate  by 
virtue  of  dower  or  as  successor  to  the 
dowress.     Pruitt  v.  Holly  (1882)   78 
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Ala.  869;  Swan  v.  Rainey  (1894)  59 
Ark.  364,  27  S.  W.  240;  Magness  v. 
Harris  (1906)  80  Ark.  583,  98  S.  W. 
362;  Austell  v.  Swann  (1884)  74  6a. 
278;  Com.  v.  Hamilton  (1908)  24  Ky. 
L.  Rep.  1944,  72  S.  W.  744;  Linden  v- 
Graham  (1861)  34  Barb.  (N.  Y.)  316; 
Harrison  v.  Peck  (1870)  56  Barb. 
(N.  Y.)  251;  Bidwell  v.  Greenshield 
(1876)  2  Abb.  N.  C.  (N.  Y.)  427. 

Where  dower  was  assigned  to  the 
widow  in  certain  houses  by  assigning 
to  her  in  one  of  the  houses  several 
of  the  apartments,  and  the  privileges 
of  the  yard,  it  is  her  duty  to  pay  a 
just  proportion  of  the  taxes  assessed 
upon  the  entire  property.  Graham  v. 
Dunigan  (1858)  2  Bosw.  (N.  Y.)  516. 

Where  the  widow  and  heirs  are 
occupying  the  land  of  the  decedent 
prior  to  the  assignment  of  dower,  the 
widow  is  not  bound  to  pay  taxes  accru- 
ing on  the  land,  and  may  acquire  title 
to  the  premises  by  a  purchase  at  a 
tax  sale,  had  after  the  assignment  of 
dower.  Branson  v.  Yancy  (1827)  16 
N.  C.  (1  Dev.  Eq.)  77. 

It  was  held  in  Hillgartner  v.  Geb- 
hart  (1874)  25  Ohio  St.  557,  that  in 
assigning  dower  in  the  rents  and 
profits  deductions  should  be  made 
from  the  gross  rents  of  the  estate  for 
reasonable  repairs  and  taxes. 

The  general  question  of  the  right  to 
consider  accrued  taxes  in  assigning 
dower  or  fixing  its  cash  value  has  not 
been  considered  herein.  Anyone  in* 
terested  in  this  question  will  find  a 
good  discussion  in  Underground  Elec* 
trie  R.  Co.  v.  Owsley  (1912)  40  L.R.A. 
(N.S.)  609,  116  C.  C.  A.  98,  196  Fed. 
278. 

The  rule  has  also  been  applied  in 
case  of  a  life  estate  of  the  widow  in 
her  deceased  husband's  real  estate. 
Disher  v.  Disher  (1895)  45  Neb.  100, 
63  N.  W.  368. 

The  rule  has  been  applied  to  a  life 
tenant  by  virtue  of  homestead  rights. 
Inman  v.  Quirey  (1917)  128  Ark.  615, 
194  S.  W.  858;  St.  Paul  Trust  Co.  v. 
Mintzer  (1896)  65  Minn.  124,  32  L.R.A. 
756,  60  Am.  St.  Rep.  444,  67  N.  W.  657. 
A  widow  who  was  in  possession  of  the 
homestead  prior  to  the  assignment  of 
dower  was  held  bound  to  pay  all  the 


taxes  in  Strawn  v.  Strawn  (1869)  60 
IlL  256. 

It  is  the  duty  of  one  in  possession 
of  land  as  tenant  by  the  curtesy  to 
pay  taxes.  Ussery  v.  Sweet  (1919) 
137  Ark.  140,  208  S.  W.  600;  White  v. 
Portland  (1896)  67  Conn.  272,  34  Atl. 
1022;  Wright  v.  Stice  (1898)  173  111. 
571,  51  N.  E.  71 ;  Anderson  v.  Daugh- 
erty  (1916)  169  Ky.  308,  183  S.  W. 
545;  Spiech  v.  Tierney  (1898)  56  Neb. 
514,  76  N.  W.  1090.  The  rule  has 
been  applied  also  in  case  of  what  is 
called  a  possessory  or  life  estate  of  a 
husband  of  an  owner  of  land.  Lewis 
v.  Barnes  (1917)  272  Mo.  377,  199 
S.  W.  212.  And  likewise  to  the  suc- 
cessor to  such  an  estate.  Powell  v. 
Bowen  (1919)  279  Mo.  280,  214  S.  W. 
142. 

VII,  Right  of  life  tenant  to  acquire  a  tax 

title. 

It  being  the  duty  of  the  holder  of 
the  life  estate  to  pay  the  taxes,  he 
cannot  as  against  the  remainderman 
acquire  a  title  derived  from  a  sale  of 
the  lands  for  the  payment  of  taxes. 

United  States. — Patrick  v.  Sherwood 
(1857)  4  Blatchf.  112,  Fed.  Cas.  No. 
10,804. 

Alabama.— Pruitt  v.  Holly  (1882) 
73  Ala.  369. 

Arkansas. — Swan  v.  Rainey  (1894) 
59  Ark.  364,  27  S.  W.  240;  Inman  v. 
Quirey  (1917)  128  Ark.  605,  194  S.  W. 
858. 

Illinois.— Blair  v.  Johnson  (1905) 
215  111.  552,  74  N.  E.  747. 

Iowa.— Olleman  v.  Kelgore  (1879) 
52  Iowa,  38,  2  N.  W.  612 ;  First  Cong. 
Church  V.  Terry  (1906)  130  Iowa,  513, 
114  Am.  St.  Rep.  443,  107  N.  W.  305. 

Maine. — ^Varney  v.  Stevens  (1843) 
22  Me.  331;  Dunn  v.  Snell  (1882)  74 
Me.  22  (obiter). 

Michigan.  —  Jeffers  v.  Sydnam 
(1902)  129  Mich.  440,  89  N.  W.  42; 
McCall  V.  McCall  (1909)  159  Mich. 
144,  123  N.  W.  550. 

Ohio.— Cook  V.  Prosser  (1896)  14 
Ohio  C.  C.  137. 

Washington. — McDowell  v.  Beck- 
ham (1913)  72  Wash.  224,  130  Pac. 
350. 

The  will  creating  the  life  tenancy 
involved      in     Olleman     v.     Kelgore 
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(1879)  52  Iowa,  38,  2  N.  W.  612,  was 
a  foreign  will  which  was  never  ad- 
mitted to  probate  in  Iowa.  It  was 
urged  on  behalf  of  the  life  tenant, 
who  had  attempted  to  acquire  a  ta^ 
title  to  the  land,  that  by  reason  of  the 
nonprobate  of  the  will,  the  tax  title 
was  good.    This,  however,  was  denied. 

A  purchase  by  the  life  tenant  at  the 
tax  sale  amounts  to  a  payment  of  the 
tax.  Swan  v.  Rainey  (1894)  59  Ark. 
364,  27  S.  W.  240;  Inman  v.  Quirey 
(1917)  128  Ark.  605,  194  S.  W.  858; 
Cook  V.  Prosser  (1896)  14  Ohio  C.  C. 
137.  A  purchase  by  the  life  tenant 
from  one  who  purchased  at  the  tax 
sale  amounts  to  a  payment  of  the  tax. 
Heilwig  V.  Nybeck  (1914)  179  Mich. 
292,  146  N.  W.  141,  Ann.  Cas.  1915D, 
356.  The  purchase  by  the  life  tenant 
amounts  to  a  payment  of  the  tax,  even 
if  the  government  was  the  purchaser 
at  the  tax  sale  and  subsequently  con- 
veyed to  the  life  tenant.  Chaplin  v. 
United  States  (1894)  29  Ct.  CI.  (Fed.) 
231. 

The  court  in  First  Cong.  Church  v. 
Terry  (1906)  130  Iowa,  513,  114  Am. 
St.  Rep.  443,  107  N.  W.  305,  after  stat- 
ing the  rule  that  the  life  tenant  can- 
not purchase  a  tax  title  and  hold  it 
against  a  remainderman,  continues: 
"This  being  true,  it  is  immaterial 
whether  he  takes  the  tax  title  direct, 
or  by  conveyance  from  some  third 
person  who  has  acquired  it.  In  nei- 
ther case  can  he  assert  such  title 
against  the  owners  of  the  remainder, 
and  his  purchase  will  be  held  to  oper- 
ate as  a  mere  redemption  from  the  tax 
sale,  or  payment  of  the  taxes  for  which 
he  was  legally  liable.  Such  would 
also  be  the  necessary  effect  of  a  tax 
title  taken  by  his  procurement,  or  for 
his  use  and  benefit,  in  the  name  of 
some  other  person." 

An  assignee  of  a  life  lease  or  life 
estate  whose  duty  it  is  to  pay  the 
taxes  cannot  acquire  a  tax  title. 
Prettyman  v.  Walston  (1864)  34  111. 
175;  Menger  v.  Carruthers  (1896)  57 
Kan.  425,  46  Pac.  712. 

See  Little  v.  Edwards  (1893)  84 
Wis.  649,  55  N.  W.  43,  supra. 

A  purchaser  from  the  life  tenant 
who  was  deceived  into  believing  that 
he  was  purchasing  a  fee  simple,  and 


who  subsequently  was  compelled  to 
redeem  the  land  from  tax  sale  made 
prior  to  his  purchase,  was  held  not  to 
have  acquired  any  title  to  the  land  as 
against  the  remainderman  in  Hagan 
v.  Varney  (1893)  147  111.  281,  35  N.  E. 
219.  Apparently  the  taxes  on  which 
the  sales  were  had  accrued  within  the 
period  covered  by  the  life  estate,  al- 
though this  is  not  clearly  stated. 

While  it  is  ordinarily  true  that  a 
successor  in  interest,  that  is,  a  suc- 
cessor by  purchase,  is  under  the  same 
obligation  as  the  life  tenant  to  pay 
taxes,  yet  it  was  held  in  Wilson  v. 
Linder  (1912)  21  Idaho,  576,  42  L.R.A. 
(N.S.)  242,  123  Pac.  487,  Ann.  Cas. 
1913E,  148,  that  a  lessee  of  the  life 
tenant  who  was  paying  the  life  ten- 
ant rent  for  the  property,  and  who 
therefore  cannot  be  said  to  have  re- 
ceived any  rents,  profits,  or  benefits 
from  the  place,  out  of  which  it  was 
their  duty  to  pay  the  taxes,  may  ac- 
quire a  tax  title. 

See  Branson  v.  Yancy  (1827)  16 
N.  C.  (1  Dev.  Eq.)  77,  supra,  VI. 

In  fact  it  has  been  held  that  a  life 
tenant  cannot  acquire  a  tax  title  ad- 
verse to  the  remaindermen,  even 
though  the  tax  sale  was  had  for  taxes 
that  had  accrued  before  the  life  estate 
existed.  In  Phelan  v.  Boylan  (1870) 
25  Wis.  679,  according  to  this  court: 
"The  taxes  here  were  a  charge  upon 
the  land,  a  lien  in  fact  upon  the  life 
estate  of  the  tenant  as  well  as  the 
fee  of  the  reversioners,  and  where  that 
is  the  case  a  purchase  by  the  tenant, 
or  title  acquired  by  him  in  pursuance 
of  such  charge,  inures  to  the  benefit 
of  the  reversioner  as  well  as  himself." 

One  to  whom  a  life  estate  is  limited 
upon  the  expiration  of  a  preceding  life 
estate,  and  who  is  not  in  possession  of 
the  premises,  and  who  has  not  ac- 
cepted the  devise,  is  not  under  obliga- 
tions to  pay  the  taxes,  and  may  there- 
fore acquire  a  valid. tax  title.  De- 
freese  v.  Lake  (1896)  109  Mich.  418, 
32  L.R.A.  744,  63  Am.  St.  Rep.  584,  67 
N.  W.  505.  But  if  he  accepts  the  de- 
vise he  cannot  cut  off  the  remainder 
limited  upon  his  life  estate,  by  pur- 
chasing the  property  at  tax  sale 
caused  by  default  of  the  first  life  ten- 
ant.   Ibid. 
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A  wife  of  the  life  tenant  cannot  ac- 
quire a  tax  title  as  against  the  re- 
maindermen. First  Cong.  Church  v. 
Terry  (1906)  130  Iowa,  513,  114  Am. 
St.  Rep.  443,  107  N.  W.  305 ;  Myers  v. 
Myers  (1915)  186  Mich.  215,  152  N. 
W.  934;  Whitfield  v.  Miles  (1911)  101 
Miss.  734,  58  So.  8;  Boon  v.  Root 
(1909)  137  Wis.  451,  119  N.  W.  121. 

An  assignment  by  the  purchaser  at 
the  tax  sale,  to  the  wife  of  the  life 
tenant,  for  whom  the  life  tenant  acted, 
was  treated  the  same  as  an  assign- 
ment to  the  life  tenant,  in  Blair  v. 
Johnson  (1905)  215  111.  552,  74  N.  E. 
747. 

In  some  of  these  cases  the  wife  was 
occupying  the  real  estate  in  which  her 
husband  had  a  life  tenancy,  with  her 
husband  and  family  as  a  home,  and 
this  fact  is  given  some  emphasis.  My- 
ers V.  Myers  (1915)  186  Mich.  215,  152 
N.  W.  934;  First  Cong.  Church  v. 
Terry  (Iowa)  supra. 

In  Whitfield  v.  Miles  (1911)  101 
Miss.  734,  58  So.  8,  the  court,  after 
stating  that  the  husband,  the  life  ten- 
ant, should  not  buy  an  outstanding 
title  and  set  it  up  against  the  remain- 
derman, continues:  "Neither  could 
his  wife.  The  purchase  by  them  or 
either  of  them  of  this  tax  title 
operated  as  a  redemption  of  the  land 
for  the  interest  of  life  tenant  and  re- 
mainderman. Under  the  facts  of  this 
case  this  court  has  repeatedly  held 
that  the  disability  which  attaches  to 
the  husband  also  attaches  to  the  wife, 
and  where  one  cannot  buy  up  an  out- 
standing title  and  assert  it  against  his 
tenant  in  common  or  remainderman, 
the  other  is  also  prevented  from  doing 


so." 

In  some  cases  this  view  seemingly 
rests  upon  fraud  on  the  part  of  the 
wife.  In  Boon  v.  Root  (Wis.)  supra, 
the  wife,  who  obtained  the  tax  title, 
was  living  on  the  premises  with  her 
husband  and  family  as  a  home ;  and  it 
is  stated  that  the  claim  that  the  fact 
that  the  tax  deed  was  secured  by  the 
wife  as  the  life  tenant  in  possession 
operated  to  cure  the  alleged  transac- 
tion of  fraud  is  without  merit,  but  un- 
der the  allegation  showing  that  she 
was  the  wife  of  the  life  tenant  and 
occupied   the   premises   with    him    as 


their  home,  she  would  be  required 
under  the  allegations  of  the  com- 
plaint, to  explain  the  transaction  in 
securing  the  tax  title,  and  to  establish 
that  it  was  taken  by  her  in  good  faith. 
But  other  cases  hold  this  independent- 
ly of  fraud.  In  First  Cong.  Church  v. 
Terry  (Iowa)  supra,  the  court  says: 
"We  may  say,  however,  that  even  in 
the  absence  of  any  combination  or  col- 
lusion between  the  life  tenant  and 
Terry  or  the  wife  of  the  life  tenant  oc- 
cupying the  premises  with  her  hus- 
band as  a  homestead  she  could  not  ob- 
tain a  valid  tax  title  to  the  property  as 
against  her  husband  or  against  those 
to  whom  he  owed  the  duty  to  keep 
down  the  taxes.  .  .  .  The  rule  of 
these  cases  as  applied  to  husband  and 
wife  is  not  founded  upon  any  real  pr 
supposed  privity  of  estate  in  the  prop- 
erty, but  *upon  considerations  of  pub- 
lic policy,  and  conclusively  imputes  to 
the  one,  as  derived  from  the  other, 
knowledge  of  those  facts  the  existence 
of  which  precludes  the  other  from  ac- 
tion. The  opportunities  which  would 
be  afforded  for  fraudulent  practices 
would  be  so  numerous  and  the  diffi- 
culty of  exposing  them  so  great,  that 
courts  apply  the  doctrine  of  estoppel 
to  both  and  thus  close  the  door  to 
temptation.'  "  Citing  from  Robinson 
V.  Lewis  (1890)  68  Miss.  69,  10  L.R.A. 
101,  24  Am.  St.  Rep.  254,  8  So.  258. 

A  tax  deed  to  the  father  of  a  pur- 
chaser of  the  life  interest  was  set 
aside  in  Fountain  v.  Sarbeck  (1919) 
—  Mo.  — ,  209  S.  W.  900,  where  it  ap- 
peared that  the  delinquency  out  of 
which  the  tax  sale  arose  was  agreed 
upon  in  advance  for  the  purpose  of  de- 
vesting the  remaindermen  of  their  in- 
terest in  the  property. 

VIII,  Rights  and  1idbiUtie»  ^pon  failure 
of  life  tenant  to  pay  taxes. 

a.  Right  of  remaindermen  to  pay  tax  and 
recover  same   of   life   tenant. 

If  the  life  tenant  fails  to  pay  the 
tax,  the  remainderman  or  reversioner 
who  has  paid  the  same  is  entitled  to 
recover  the  sum  so  paid  of  the  life  ten- 
ant. Ure  V.  Ure  (1906)  223  111.  454, 
114  Am.  St.  Rep.  336,  79  N.  E.  153; 
Jenks  V.  Horton  (1893)  96  Mich.  13, 
55  N.  W.  372;  Bidwell  v.  Greenshield 
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(1876)  2  Abb.  N.  C.  (N.  ¥•)  427; 
Abernethy  v.  Orton  (1903)  42  Or.  437, 
95  Am.  St.  Rep.  774,  71  Pac.  827. 

A  reversioner  who  had  paid  the 
taxes  was  decreed  to  have  a  lien  on 
the  life  estate  in  Jenks  v.  Horton 
(1893)  96  Mich,  13,  56  N.  W.  372. 

A  remainderman  who  pays  taxes 
due  from  the  life  tenant,  after  the 
death  of  the  life  tenant,  may  recover 
the  amount  thereof  from  the  personal 
representative '  of  the  life  tenaiit. 
Robinson  v.  Bowler  (1911)  18  Ohio  C. 
C.  N.  S.  372.  It  is  assumed  in  this 
opinion  that  it  was  necessary  that  the 
remainderman  be  not  a  volunteer.  The 
court  says:  ''He  was  not  a  volunteer 
forcing  himself  in  where  he  had  no  in- 
terest. His  lands  were  subject  to  a 
lien  for  the  payment  of  these  taxes. 
The  time  for  pasrment  of  the  first  half 
of  the  year  had  passed  and  a  penalty 
had  already  attached.  Interest  was 
accruing;  until  these  taxes  were  paid 
his  title  to  his  lands  was  under  a 
cloud,  and  the  amount  to  be  paid  was 
increasing;  the  executor  had  refused 
to  pay.  His  situation  was  far  re- 
moved from  that  of  one  who  offi- 
ciously intrudes  into  the  business  of 
another." 

It  is  stated  in  Smith  v.  Miller 
(1911)  158  N.  C.  98,  73  S.  E.  118,  that 
the  remainderman  may.  perhaps,  have 
an  action  against  a  life  tenant  upon 
her  failure  to  pay  taxes,  either  at  com- 
mon law  or  under  a  statute  of  that 
state  which  provides:  "Every  person 
shall  be  liable  for  the  taxes  assessed  or 
charged  upon  the  property  or  estate, 
real  or  personal,  of  which  he  is  ten- 
ant for  life.  If  any  tenant  for  life  of 
real  estate  shall  suffer  the  same  to  be 
sold  for  taxes  by  reason  of  his  neglect 
or  refusal  to  pay  the  taxes  thereon, 
and  shall  fail  to  redeem  the  same 
within  one  year  after  such  sale,  he 
shall  thereby  forfeit  his  life  estate  to 
the  remainderman  or  reversioner. 
The  remainderman  or  reversioner  may 
redeem  such  land  in  the  same  manner 
that  is  provided  for  the  redemption 
of  other  lands.  Moreover  such  re- 
mainderman or  reversioner  shall  have 
the  right  to  recover  of  such  tenant  for 
life  all  damages  sustained  by  reason 
of  such  neglect  or  refusal  on  the  part 


of  such  tenant  for  life.  If  any  tenant 
for  life  of  personal  property  suffer 
the  same  to  be  sold  for  taxes  by  rea- 
son of  any  default  of  his,  he  shall  be 
liable  in  damages  to  the  remainder- 
man or  reversioner."  It  is  stated  that 
under  this  statute  the  remainderman 
is  not  required  to  wait  until  the  prop- 
erty is  sold,  that  "the  law  evidently 
means  that  if  the  life  tenant  does  not 
pay,  and  thereby  exposes  the  land  to 
sale,  he  may  intervene  and  prevent  a 
sale  by  paying  the  tax,  and  for  the 
same  reason  that  he  can  redeem  from 
a  tax  sale  already  made." 

One  who  purchased  land  at  a  tax 
sale,  which  was  subsequently  held 
void,  was  held  entitled  to  recover  the 
amount  paid  of  the  life  tenant,  in 
Ussery  v.  Sweet  (1919)  137  Ark.  140, 
208  S.  W.  600. 

But  the  right  of  the  owner  of  the 
remainder  to  recover  of  the  life  ten- 
ant has  been  denied  in  certain  cases. 
Thus,  in  Huddleston  v.  Washington 
(1902)  136  Cal.  514,  69  Pac.  146,  a 
remainderman  who  voluntarily  caused 
the  entire  property,  including  the  life 
estate,  to  be  assessed  to  him  without 
regard  to  the  wishes  of  the  life  ten- 
ant, and  who  paid  the  taxes  the  day 
before  they  would  have  become  delin- 
quent, was  held  not  entitled  to  re- 
cover the  amount  paid  of  the  life  ten- 
ant. The  court  says:  "There  was 
neither  compulsion  nor  duress  here  as 
the  law  regards  compulsion,  and  if  it 
can  be  said,  as  the  court  found,  that 
she  [the  remainderman]  paid  the 
taxes  to  prevent  the  penalty  from  at- 
taching, it  was  the  result  of  her  own 
unwarranted  and  officious  interfer- 
ence with  the  property  of  another.  We 
do  not  think  the  fact  that  defendant 
[the  life  tenant]  knew  the  property 
was  assessed  to  plaintiff,  and  knew 
she  was  about  to  pay  the  taxes,  and 
interposed  no  objection,  in  any  way 
affects  the  question.  Nor  does  the 
fact  that  plaintiff  demanded  of  de- 
fendant to  pay  half  of  the  assessment 
give  plaintiff  any  additional  right 
Defendant  may  have  refused  or 
neglected  to  pay  as  demanded,  be- 
cause, as  the  court  found,  the  two  in- 
terests assessed — the  north  and  south 
half    of    the    lot — ^were    of    unequal 
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value.  The  payment  of  the  taxes,  if 
compulsory  at  all,  was  not  made 
through  the  compulsion  of  defend- 
ant, but  solely  to  avoid  a  penalty  for 
nonpayment  to  be  enforced  by  the  of- 
ficers charged  with  collecting  the  tax; 
so  far  as  defendant  was  concerned^ 
she  in  no  wise  was  party  in  enforcing 
payment,  and  'a  payment  is  not  to  be 
regarded  as  compulsory  unless  made 
to  emancipate  the  personal  property 
from  an  actual  and  existing  duress 
imposed  upon  it  by  the  party  to  whom 
the  money  is  paid.'  "  In  this  case  the 
property  consisted  of  a  city  block  in 
only  one  half  of  which  the  life  tenant 
had  a  life  estate,  the  party  paying  the 
taxes  owning  the  other  half  in  fee  and 
the  remainder  as  above  stated.  There 
was  a  difference  in  value  between  the 
two  halves  of  $900.  And  it  has  been 
held  that  a  remainderman  who  offi- 
ciously paid  taxes  assessed  to  the  life 
tenant,  and  for  which  the  remainder 
was  not  liable,  cainot  be  substituted 
to  the  state's  lien  on  the  life  estate  for 
the  amount  so  paid.  Ferguson  v. 
Quinn  (1896)  97  Tenn.  46,  33  L.R.A, 
688,  36  S.  W.  576. 

In  Bradley  v.  GofT  (1912)  243  Mo. 
95,  147  S.  W.  1012,  it  is  stated  that  an 
action  may  properly  be  brought 
against  the  life  tenant  to  recover  the 
taxes.  Apparently  it  is  meant  that  an 
action  may  be  brought  by  the  state. 

&.  Right  to  damages. 

It  is  the  theory  of  some  cases  that 
the  life  tenant  is  liable  to  the  remain- 
dermen for  whatever  loss  or  injury 
resulted  to  them  from  the  life  tenant's 
failure  to  keep  up  the  taxes.  Wade  v. 
Malloy  (1878)  16  Hun  (N.  Y.)  226. 

An  action  on  the  case  in  the  nature 
of  waste,  in  which  the  remainderman 
recovered  damages,  was  sustained  in 
Stetson  V.  Day  (1863)  51  Me.  434.  But 
the  remaindermen  must  show  that  the 
real  estate  produced  sufficient  income 
to  pay  the  interest  on  encumbrances 
and  taxes.  Clark  v.  Middlesworth 
(1882)  82  Ind.  240. 

c.  Right  to  a  receiver. 

The  right  of  the  remaindermen  to  a 
receiver  of  rents  and  profits  in  case 
the  life  tenant  fails  to  pay  the  taxes 
for  such  time  as  is  liable  to  forfeit 


the  entire  estate  has  been  affirmed. 
Goodman  v.  Malcolm  (1897)  6  Kaiu 
App.  285,  48  Pac.  439;  King  v.  King 
(1877)  9  Jones  &  S.  (N.  Y.)  516.  •  An 
executor  who  was  authorized  under 
the  will  to  pay  taxes,  and  who  did 
pay  taxes  upon  the  failure  of  the  life 
tenant  to  pay  them,  was  held  entitled 
to  have  a  receiver  appointed  to  collect 
the  rents,  in  St.  Paul  Trust  Co.  v. 
Mintzer  (1896)  65  Minn.  124,  32 
L.R.A.  756,  60  Am.  St.  Rep.  444,  67 
N.  W.  657.  A  purchaser  of  the  life 
estate  who  voluntarily  permitted  a 
large  body  of  woodland  belonging  to 
the  estate  to  be  forfeited  to  the  state 
for  unpaid  taxes  was  held  guilty  of 
waste,  entitling  the  remaindermen  to 
a  judgment  requiring  him  to  redeem  or 
repurchase  the  forfeited  land  within 
a  reasonable  time,  and,  upon  his  fail- 
ure to  do  so,  that  a  commissioner  be 
appointed  to  sequester  the  rents,  or  so 
much  of  them  as  might  be  necessary 
for  this  purpose,  although  the  land 
forfeited  was  unproductive,  and  there 
remained  belonging  to  the  estate  suffi- 
cient woods  to  supply  its  wants  in- 
definitely, and  the  lands  had  been 
overvalued  by  the  assessor,  and  the 
owner  of  the  life  estate  had  tried  in 
vain  to  have  the  valuation  reduced. 
Cannon  v.  Barry  (1881)  59  Miss.  289. 
It  is  stated  obiter  in  Murch  v.  J.  0. 
Smith  Mfg.  Co.  (1890)  47.  N.  J.  Eq. 
193,  20  Atl.  213,  that  in  the  event  of 
the  neglect  or  refusal  of  the  life  ten- 
ant to  apply  rents  to  the  payment  of 
taxes  a  receiver  would  have  been  ap- 
pointed to  make  him  take  such  income 
and  apply  it  to  the  discharge  of  the 
indebtedness.  In  Woolston  v.  Pullen 
(1917)  88  N.  J.  Eq.  35,  102  Atl.  461, 
the  court  says  that  where  the  life  ten- 
ant neglects  and  refuses  to  keep  down 
taxes,  at  least  to  the  extent  of  the 
rental  value  of  the  premises,  a  receiver 
will  be  appointed  to  collect  the  rents, 
sufficient  in  amount  to  pay  the  taxes 
and  defray  the  expenses  of  necessary 
repairs.  In  Cairns  v.  Chabert  (1839) 
3  Edw.  Ch.  (N.  Y.)  312,  upon  a  bill 
against  a  life  tenant  to  restrain  the 
disposition  of  property  and  to  keep 
down  taxes  which  had  been  allowed  to 
run  in  arrears  for  two  years,  the  court, 
upon  motion  for  a  temporary  receiver 
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to  collect  rents  and  pay  taxes,  entered 
an  order  that  a  receiver  of  so  much  of 
the  rents  and  income  of  the  estate  as 
should  be  necessary  to  pay  off  and  dis- 
charge taxes,  then  due,  and  in  arrears, 
be  appointed  unless  within  forty  days 
from  the  service  of  a  copy  of  the 
order  the  life  tenant  should  show  that 
the  taxes  had  been  paid.  Cairns  v. 
Chabert  is  approved  in  an  obiter  state- 
ment on  this  point  in  Sidenberg  v.  Ely 
(1882)  90  N.  Y.  257,  43  Am.  Rep.  163. 
And  in  Sage  v.  Gloversville  (1899)  43 
App.  Div.  245,  60  N.  Y.  Supp.  791,  the 
court,  refusing  an  injunction  against 
the  municipality  to  restrain  a  tax  sale 
upon  taxes  which  were  regularly 
levied,  and  default  made  by  the  life 
tenant/  says  that  the  proper  remedy 
of  the  remaindermen  is  to  procure  the 
appointment  of  a  receiver  of  so  much 
of  the  rents  and  income  of  the  real 
estate  as  is  necessary  to  pay  off  and 
discharge  the  taxes  in  arrears,  unless 
the  life  tenant,  within  a  short  day  to 
be  fixed  by  the  court,  pay  and  dis- 
charge them.  In  Abernethy  v.  Orton 
(1903)  42  Or.  437,  95  Am.  St.  Rep. 
774,  71  Pac.  327,  where  remaindermen 
who  have  paid  taxes  have  brought  a 
suit  in  equity  to  subject  the  life  ten- 
ant's interest  in  the  land  to  the  lien 
of  the  taxes  thus  paid,  and  to  appoint 
a  receiver  to  take  charge  of  the  prop- 
erty, to  which  suit  the  life  tenant  in- 
terposed a  demurrer  on  the  ground 
that  the  court  of  equity  did  not  have 
jurisdiction  of  the  subject-matter,  the 
court,  in  sustaining  the  jurisdiction  of 
equity,  refers  with  approval  to  many 
of  the  foregoing  cases  sustaining  the 
right  to  a  receiver,  and  continues: 
"The  cases  to  which  attention  has 
been  called  proceed  upon  the  theory 
that  the  neglect  or  refusal  of  the  ten- 
ant for  life  to  pay  the  ^current  taxes 
whereby  the  interest  of  the  remainder- 
man in  the  premises  is  in  danger  of 
being  forfeited  constitutes  waste  (28 
Am.  &  Eng.  Enc.  Law,  890)  going  to 
the  destruction  of  the  estate,  to  pre- 
vent which,  equity  will  intervene,  and 
by  the  appointment  of  a  receiver  sub- 
ject the  rents  and  profits  to  the  pay- 
ment of  the  delinquent  taxes.  The 
defendant  having  refused  to  pay  the 
current  taxes,  although  the  rent  re- 
ceived by  him  was  sufficient  for  that 


purpose,  the  plaintiffs  were  com- 
pelled to  discharge  them  to  protect 
their  interests  in  the  premises;  and 
that  such  refusal  constituted  waste, 
jeopardizing  the  estate,  and  tended  to 
its  destruction ;  equity  for  that  reason 
had  jurisdiction  of  the  subject-matter, 
and  no  error  was  committed  in  over- 
ruling the  demurrer." 

Where  premises  were  held  in  com- 
mon by  a  life  tenant  and  by  others  in 
fee,  all  of  whom  failed  to  pay  the 
taxes,  it  was  held  in  Woolston  v.  Pul- 
len  (1917)  88  N.  J.  Eq.  35,  102  AtL 
461,  that  the  remainderman  was  en- 
titled to  a  receiver  as  against  all. 

The  failure  of  a  life  tenant  to 
taxes,  at  least  to  the  extent  of  the 
rental  value  of  the  premises,  amounts 
to  permissive  waste.    Ibid. 

That  the  remainderman  could  "prob- 
ably" procure  a  receiver  to  be  ai>- 
pointed  in  case  the  life  tenant  refused 
to  pay  the  taxes  is  stated  in  Bidwell 
v.  Greenshield  (18t6)  2  Abb.  N.  C- 
(N.  Y.)  427. 

The  court  in  Downey  v.  Strouse 
(1903)  101  Va.  226,  43  S.  E.  348,  says 
that  the  law  makes  taxes  a  lien  on 
rents,  and  the  remainderman  had  a 
right  to  rely  on  this  lien,  and,  if  neces- 
sary, to  have  taken  steps  to  enforce 
the  same,  and  thereby  protect  their 
property  against  a  claim  for  taxes 
paid  by  one  of  the  remaindermen  for 
the  life  tenant. 

On  the  other  hand  the  right  to  a 
receiver  has  been  denied.  In  Jenks  v. 
Horton  (1893)  96  Mich.  13,  55  N.  W. 
372,  the  court  says  that  under  the 
method  of  enforcing  the  collection  of 
unpaid  taxes  upon  real  estate,  and 
under  the  system  of  foreclosing  loans 
prevailing  in  Michigan,  the  appoint- 
ment of  receivers  is  not  the  proper 
remedy,  that  the  appointment  of  a  re- 
ceiver is  a  harsh  proceeding,  and 
should  be  resorted  to  only  in  extreme 
cases.  The  right  of  a  remainderman 
to  a  receiver,  where  it  appeared  that 
the  taxes  in  question  had  been  paid 
before  the  trial,  was  denied  in  Hay  v. 
McDaniel  (1901)  26  Ind.  App.  683,  60 
N.  E.  729,  a  case  in  which  the  court 
expresses  a  very  strong  opinion 
against  the  appointment  of  a  receiver 
in  such  cases  generally. 

An  administrator  of  the  estate  of 
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the  creator  of  the  life  tenancy  and 
remainder  has  no  rig'ht  to  bring  an 
action  for  the  appointment  of  a  re- 
ceiver to  collect  rents,  sell  the  life 
estate,  and  pay  taxes,  without  making 
the  remainderman  a  party,  where 
neither  the  administrator  nor  the  re- 
mainderman has  paid  the  taxes. 
Hayes  v.  Gaston  (1911)  66  Wash.  300, 
119  Pac.  818. 

d.  Right  to  recover  premises. 

The  statute  cited  in  Stetson  v.  Day 
(1863)  51  Me.  434,  provided  that  "if 
any  tenant  in  dower  or  by  the  curtesy 
or  tenant  for  life  for  years,  shall 
commit  or  suffer  any  waste  on  the 
premises,  the  person  having  the  next 
immediate  estate  of  inheritance  there- 
in may  have  an  action  of  waste 
against  such  tenant  wherein  he  shall 
recover  the  place  wasted,  and  the 
amount  of  damages  done  to  the  prem- 
ises." It  seems  to  be  assumed  in  that 
case  that  the  act  of  the  life  tenant, 
in  allowing  the  premises  to  be  sold 
for  taxes,  constituted  waste,  which 
would  authorize  the  remainderman  to 
bring  the  action  provided  for  by  the 
statute,  but  it  is  held  in  that  case  that 
the  remainderman  must  choose  either 
this  form  of  action  or  an  action  on 
the  case  in  the  nature  of  waste, 
which  is  provided  for  in  another  sec- 
tion of  the  statute;  but  he  cannot 
have  both.  A  similar  statute  seems 
to  have  been  enacted  in  Massachu- 
setts. At  least,  it  is  stated  in  Solis  v. 
Williams  (1910)  205  Mass.  350,  91 
N.  E.  148,  that  "by  Public  Statutes, 
chapter  124,  §  16,  re-enacted  in  Re- 
vised Laws,  chapter  185,  §  1,  an  ac- 
tion of  waste,  if  seasonably  brought, 
could  have  been  maintained  against 
the  life  tenant,  his  wife,  and  Bailey, 
to  recover  the  estate,  with  *the  amount 
of  the  damage.'  " 

Other  cases  hold  that  no  forfeiture 
results  from  failure  to  pay  taxes. 
The  court  in  Magness  v.  Harris 
(1906)  80  Ark.  583,  98  S.  W.  362, 
finally  rested  the  decision  upon  the 
theory  that  a  statute  in  that  state 
superseded  the  common-law  rule  as 
to  forfeiture  for  waste  in  failing  to 
pay  taxes,  but  expressed  the  opinion 
that  the  weight  of  authority  is  against 


declaring  forfeiture  of  the  estate  on 
account  of  waste. 

The  Arkansas  statute  involved  in 
the  following  cases  from  that  state 
provided  in  substance  that  if  any  per- 
son seised  of  lands  for  life  should 
neglect  to  pay  the  taxes  so  long  that 
they  should  be  sold  therefor,  and 
should  fail  to  redeem  within  one 
year  thereafter,  such  person  should 
forfeit  her  estate  to  the  remainder- 
man, who  thereupon  became  entitled 
to  redeem.  It  was  held  in  Swan  v. 
Rainey  (1894)  59  Ark.  364,  27  S.  W. 
240,  that  a  forfeiture  of  the  life  es- 
tate did  not  result  where  a  widow  in 
possession  of  land  as  a  homestead 
allowed  the  same  to  be  sold  for  taxes 
and  purchased  the  same  at  the  sale, 
it  being  held  that  her  purchase  was 
void  as  a  purchase,  but  operated  as 
a  payment  of  taxes.  Nor  does  a 
forfeiture  result  if  the  life  tenant 
purchases  the  property  at  the  tax  sale 
through  a  third  person.  Mercantile 
Trust  Co.  V.  Adams  (1910)  95  Ark. 
333,  129  S.  W.  1101.  In  Magness  v. 
Harris  (Ark.)  supra,  a  forfeiture  of 
the  life  tenancy  was  held  not  to  re- 
sult under  this  statute  by  virtue  of 
a  tax  sale  which  was  illegal  and  void 
by  reason  of  the  failure  of  the  county 
clerk  to  make  a  certified  record  before 
the  day  of  sale,  of  list  of  land  and 
notice  6f  sale  as  required  by  statute. 

A  similar  statute  was  involved  in 
Johnson  v.  Pettit  (1870)  1  Cin.  Sup. 
Ct.  Rep.  (Ohio)  25,  where  it  is  held 
that  the  statute  does  not  create  a 
forfeiture  per  se  without  the  inter- 
vention of  a  proper  tribunal  to  de- 
clare it,  and  in  that  case  it  was  held 
that  the  court  would  not  declare  a 
forfeiture  against  the  life  tenant  by 
virtue  of  her  dower  rights,  where,  al- 
though a  tax  sale  had  taken  place, 
the  taxes  were  paid  to  the  purchaser 
and  the  property  released  from  his 
lien,  while  the  suit  was  pending. 

It  is  held  in  Estabrook  v.  Royon 
(1895)  52  Ohio  St.  318,  32  L.R.A.  805, 
39  N.  E.  808,  that  no  forfeiture  of  the 
estate  to  the  life  tenant  accrues  under 
this  statute  from  the  failure  of  the 
tenant  to  pay  taxes  on  the  land,  in 
consequence  of  which  the  land  is  sold 
at  a  delinquent  tax  sale,  where  by 
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reason  of  errors  or  irregularity  in 
levying  the  tax,  or  in  making  the 
sale,  no  valid  deed  can  be  made  by  the 
auditor,  to  the  purchaser  at  the  tax 
sale.  This  conclusion  is  stated  to  be 
a  just  one  in  Anderson  v.  Messenger 
(1907)  85  C.  C.  A.  468,  158  Fed.  250. 

See  Smith  v.  Miller  (1911)  158  N. 
C.  98,  73  S.  E.  118,  supra. 

A  decree  that  the  owner  of  an  es- 
tate for  the  life  of  another  pay  the 
amount  of  general  taxes  which  were 
due  and  unpaid  at  the  date  of  filing 
a  bill  by  the  remainderman,  and  that 
a  sale  of  his  interest  be  had  in  case 
of  his  default  for  a  period  of  thirty 
days,  was  affirmed  in  Elliot  v.  Lamon 
(1874)  1  MacArth.  (D.  C.)  647. 

IX.  Effect  of  intention  of  creator  of  life 
tenancy  and  remainder. 

Where  a  life  estate  and  remainder 
are  created  by  an  owner  of  property, 
it  is  within  his  power  to  place  the 
duty  of  paying  taxes  on  the  holder 
of  either  estate,  at  least  of  paying  to 
the  extent  of  the  estate  conferred. 
The  rules  discussed  in  the  foregoing 
subdivisions  are  rules  which  prevail 
where  no  contrary  intention  is  mani- 
fest. The  court  in  Re  Albertson 
(1889)  113  N.  Y,  434,  21  N.  E.  117, 
said:  ''To  change  the  general  rule, 
that,  as  between  the  life  tenant  and 
the  remainderman  the  former  is  bound 
to  pay  the  taxes  imposed  and  the 
interest  accruing  upon  a  mortgage, 
a  very  clear  expression  of  such  an 
intention  on  the  part  of  the  testator 
must  be  found  in  his  will.  The  usual 
purpose  of  the  testator  in  providing 
for  a  beneficial  interest  in  the  trust 
estate  is  that  the  net  income  shall  be 
applicable  only,  and  that  the  corpus 
or  capital  of  the  trust  estate  shall 
remain  intact  until  the  trust  shall 
have  determined.  The  principle  has 
been  so  long  and  firmly  established, 
that  interest  on  mortgages,  taxes,  re- 
pairs, and  all  those  current  expenses 
which  are  fairly  incidental  to  the 
maintenance  of  the  realty  used  by  a 
life  tenant  are  payable  by  him,  that 
it  should  be  adhered  to  upon  all  oc- 
casions unless,  in  so  doing,  we  violate 
a  plain  direction  to  the  contrary, 
which,  if  not  found  in  the  will  in  so 


many  words,  yet  is  the  only  one  which 
a  fair  and  reasonable  construction 
permits  of  our  finding/' 

An  express  provision  by  the  creator 
of  the  life  estate  and  remainder  of 
course  clearly  evidences  his  intent, 
and  is  determinative.  In  Hast  v. 
Wilder  (1910)  140  Ky.  767,  131  S.  W. 
793,  a  case  involving  a  large  estate 
of  personal  property  and  real  estate, 
the  testator  expressly  provided  for 
the  payment  of  taxes  out  of  the  in- 
come. The  testator  in  Schmidt  v. 
Schmidt  (1912)  80  N.  J.  Eq.  364,  84 
Atl.  629,  expressly  provided  for  the 
payment  of  taxes  by  giving  the  in- 
come, after  deducting  taxes,  to  the 
life  tenant.  On  the  other  hand,  the 
testator  in  Patterson  v.  Vivian  (1910) 
137  App.  Div.  596,  122  N.  Y.  Supp.  347, 
expressly  provided  that  the  executors 
should  pay  all  taxes  and  assessments 
which  might  be  assessed  or  charged 
upon  real  estate  and  personal  proper- 
ty given  to  his  wife  for  life,  and  this 
provision  was  held  to  apply  to  the 
proceeds  of  the  real  estate  and  per- 
sonal property  upon  a  sale  thereof. 

Where  the  income  of  personal  es- 
tate out  of  which  the  testator  di- 
rected that  the  taxes  upon  certain 
real  estate  bequeathed  for  life  should 
be  paid  becomes  insufficient  for  that 
purpose  by  reason  of  losses  in  in- 
vesting, the  taxes  upon  the  real  es- 
tate must  be  paid  by  the  income  of 
the  real  estate  to  the  extent  of  the 
deficiency;  the  deficiency  cannot  be 
made  good  out  of  the  corpus,  either 
of  the  personalty  or  of  both  the  per- 
sonalty and  realty.  Greene  v.  Greene 
(1896)  19  R  L  619,  35  L.R.A.  790, 
35  Atl.  1042. 

Where  the  life  tenant  has  paid  taxes 
which  were  provided  for  out  of  an- 
other fund  she  is  entitled  to  be  re- 
paid to  the  full  extent  of  the  balance 
of  the  fund  left,  after  paying  prior 
charges.  Manlove  v.  Gaut  (1902)  2 
Tenn.  Ch.  App.  410. 

See  Johnson  v.  Johnson  (1915)  164 
Ky.  724,  176  S.  W.  199,  supra,  I.  a. 

We  come  now  to  notice  various  pro- 
visions of  instruments  creating  life 
tenancies  and  remainders  which  have 
been  urged  as  shifting  the  duty  of 
paying   taxes.     First,   there   will  be 
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noticed  those  provisions  in  which  the 
life  tenant  was  relieved  of  the  duty. 
The  language  that  indicates  an  inten- 
tion to  relieve  the  Jife  tenant  of  the 
burden  varies  in  different  cases. 

See  Wilson  v.  White  (1893)  133  Ind. 
614,  19  L.R.A.  581,  33  N.  E.  361,  su- 
pra, II. 

A  declaration  by  a  testator  in  his 
will,  in  which  he  gave  his  wife  a  life 
estate  in  bis  real  estate,  that  his 
wife  and  unmarried  children  should 
be  permitted  to  occupy  the  same  free 
of  rent  or  other  charge,  was  held  to 
show  an  intention  to  relieve  the  wife 
of  the  payment  of  taxes,  in  Griffin  v. 
Fleming  (1884)  72  Ga.  697. 

In  Bush  V.  Webster  (1885)  7  Ky. 
L.  Rep,  307,  a  case  reported  only  by 
abstract,  it  appears  to  have  been  held 
that  under  a  devise  by  a  testator  in 
trust  for  his  daughter,  with  direc- 
tions to  the  trustee  to  keep  the  trust 
estate  at  interest,  collect  the  interest 
and  appropriate  it  to  the  support  of 
the  testator's  daughter,  and,  if  any 
surplus,  to  reinvest  it,  the  daughter 
is  entitled  to  her  support  out  of  the 
interest,  without  deduction  for  taxes, 
it  being  held  that  the  taxes  were  a 
charge  upon  the  principal  fund,  and 
not  upon  the  interest. 

The  widow  of  the  testator,  to  whom 
the  testator  bequeathed  the  use  and 
income  of  one  third  of  certain  real 
property,  was  held  relieved  of  the 
burden  of  paying  taxes  by  a  subse- 
quent provision  of  his  will,  in  which 
he  directed  his  executors  to  lease  or 
rent  the  real  estate,  and  collect  the 
rents  from  the  two  thirds  remaining 
after  the  devise  to  the  widow,  pay  all 
taxes,  expenses,  and  repairs,  and  di- 
vide the  residue  of  the  income  thereof 
in  equal  proportions  to  his  children 
during  their  natural  lives.  Starr  v. 
Starr  (1892)  132  N.  Y.  154,  30  N.  E. 
384.  This  construction  of  the  will  was 
also  enacted  in  an  agreement  between 
the  widow  and  the  children,  and  the 
court  says  that  the  construction  hav- 
ing been  accepted  and  acted  upon  for 
a  number  of  years,  and  being  so  emi- 
nently just,  it  would  be  enforced. 

Where  a  testator  gave  a  life  estate 
in  his  real  estate  to  his  wife  and  also 
one   half  of  the   income   of  all   his 


property,  and  gave  the  remainder  of 
the  income  from  his  property  during 
the  life  of  his  wife,  ''after  the  pay- 
ment and  discharge  of  all  taxes," 
etc.,  to  legal  heirs,  the  taxes  are  pay- 
able out  of  the  half  of  the  income 
thus  devised  to  the  legal  heirs,  reliev- 
ing the  life  tenant  of  the  payment. 
Woodward  v.  James  (1889)  115  N. 
Y.  346,  22  N.  E.  150.  But  it  is  held 
in  this  case  that  if  the  moiety  thus 
given  to  the  legal  heirs  is  exhausted 
in  the  payment  of  taxes  and  expenses, 
the  balance  must  be  met  by  the  life 
tenant.  But  in  Clarke  v.  Clarke 
(1895)  145  N.  Y.  476,  40  N.  E.  220, 
where  testator  devised  to  his  widow 
the  use  during  her  life  of  the  home- 
stead premises,  and  directed  that  the 
taxes,  repairs,  etc.,  should  be  paid  by 
the  executor  from  the  general  estate 
in  his  hands,  and  without  burden  or 
charge  from  the  annuity  which  was 
given  to  the  widow  by  a  subsequent 
provision  of  the  will ;  and  also  further 
directed  that  in  case  his  widow  should 
rent  the  home  or  any  part  of  said 
homestead,  that  she  should  pay  a  part 
of  the  taxes,  etc.,  proportionate  to 
the  part  so  rented, — it  was  held  that, 
in  case  of  the  exhaustion  of  the  gen- 
eral estate,  the  taxes  must  be  paid 
by  the  remainder  estate;  only  in  the 
event  that  the  widow  should  rent  the 
whole  or  any  part  of  the  homestead, 
was  she  under  obligations  to  pay 
taxes. 

In  Re  Archer  (1892)  Power,  292, 
23  N.  Y.  Supp.  1041,  where  a  testator 
devised  his  entire  estate  in  trust  to 
the  executors,  including  the  home- 
stead dwelling,  lot,  and  barn,  but 
provided  that  his  son  and  wife  might 
occupy  the  dwelling,  if  they  so  de- 
sired, without  paying  rent  therefor, 
during  the  lifetime  of  the  wife,  it  was 
held  that  the  widow  and  son  did  not 
need  to  pay  taxes  upon  the  dwelling, 
but  such  taxes  must  be  paid  by  the 
trustees  from  the  income  of  the  es- 
tate generally. 

A  widow  was  held  relieved  of  the 
payment  of  taxes  in  Re  Gushing 
(1886)  58  Vt  393,  5  Atl.  186,  where 
the  testator  first  willed  her  $1,000, 
then  in  a  clause  provided:  '1  also 
give  and  bequeath  to  my  said  wife 
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the  whole  interest  and  income  of 
$6,000  to  be  paid  to  her  each  and 
every  year  during  her  life,  the  first 
payment  to  be  made  at  the  close  of 
one  year  after  my  decease,  and  so  on 
annually  thereafter  as  long  as  she 
shall  live.  And  if  said  interest  or 
income  shall  at  any  time  prove  insuffi- 
cient to  support  her  in  a  manner  be- 
coming her  station  and  condition  in 
life,  and  in  sucih  manner  as  shall  make 
her  comfortable  and  meet  all  neces- 
sary expenses  of  a  reasonably  prudent 
course  of  life,  then  it  is  my  will  that 
so  much  of  the  said  $6,000  shall  be 
taken  as  shall  be  necessary  to  effect 
the  object  aforesaid."  The  testator 
died  leaving  an  estate  of  some  $30,000. 
In  holding  the  widow  relieved  of  tax- 
ation, the  court  says:  "We  think  it 
is  very  clear  that  it  was  the  in- 
tention of  the  testator,  by  the  pro- 
vision for  his  wife  above  quoted 
in  full,  to  give  her  the  whole  of  the 
interest  and  income  of  $6,000  during 
her  life  for  her  support  without  de- 
duction of  taxes  or  expenses.  The 
language  of  the  provision  imports 
this,  and  such  construction  is  strongly 
aided  by  the  other  provisions  alluded 
to,  and  by  the  circumstances  of  his 
estate  and  condition." 

See  Spencer  v.  Spencer  (1916)  219 
N.  Y.  459,  114  N.  E.  849,  Ann.  Cas. 
1918E,  943,  supra,  III. 

In  other  cases  in  which  there  was 
urged  to  be  an  intention  to  relieve 
the  life  tenant  of  this  burden,  the 
contention  was  denied. 

A  declaration  in  a  will,  by  the  terms 
of  which  the  widow  of  the  testator 
is  given  a  life  estate  in  certain  of  his 
lands,  that  if  the  children,  who  were 
the  remaindermen,  should  permit  the 
property  to  be  sold  for  taxes  and  it 
should  not  be  redeemed,  they  should 
forfeit  their  title  to  the  portion  thus 
unredeemed,  was  held  not  to  indicate 
an  intention  to  relieve  the  life  tenant 
of  the  burden  of  payment  of  taxes. 
Waldo  V.  Cummings  (1867)  45  111.  421. 
According  to  the  court:  "This  provi- 
sion of  the  will  is  inserted  with  the 
others  which  were  designed  to  prevent 
the  alienation  of  any  portion  of  the 
real  estate  during  the  lives  of  his 
children.    To  prevent  this  he  has  man- 


ifested great  solicitude,  as  shown  by 
the  care  with  which  he  has  provided 
against  almost  every  contingency. 
And,  from  the  import  of  the  language 
as  well  as  from  its  connection  with 
other  prohibitions  from  selling  or  dis- 
posing of  the  property,  we  are  satis- 
fied that  it  was  inserted  as  one  of  the 
means  of  preserving  the  property  in 
the  hands  of  those  with  whom  he  has 
placed  it,  and  to  prevent  it  from  be- 
ing perverted  to  other  uses  than  those 
which  he  had  declared.  It  was  no 
doubt  designed  to  make  the  devisees 
in  remainder  active  and  vigilant  in 
their  care  of  the  property,  and  watch- 
ful to  see  that  the  taxes  were  paid, 
or  at  least,  if  they  were  not,  that  tax 
titles  should  not  be  acquired  upon  the 
land." 

In  Jenks  v.  Horton  (1893)  96  Mich. 
13,  55  N.  W.  372,  there  had  been  sev- 
eral conveyances  of  the  remainder  es- 
tate in  one  of  which  the  grantee  gave 
a  mortgage  back,  in  which  mortgage 
there  was  a  covenant  on  the  part  of 
the  mortgagor  to  pay  all  taxes.  It 
was  insisted  that  this  covenant  of  the 
remainderman  to  pay  the  taxes,  to- 
gether with  the  fact  that  the  premises 
were  jointly  occupied  by  the  life  ten- 
ant and  her  daughter,  the  remainder- 
man, operated  to  relieve  the  life  tenant 
from  the  payment  of  the  taxes.  In 
denying  this  contention,  the  court 
says:  "The  defendant  [life  tenant], 
however,  was  a  stranger  to  the  agree- 
ment between  the  reversioner  and  B. 
C.  Farrand.  The  fact  that  a  rever- 
sioner mortgages  his  reversion,  and  in 
the  mortgage  agrees  with  the  mort- 
gagee to  pay  the  taxes,  is  not  of  itself 
a  release  of  that  duty  on  the  part  of 
the  life  tenant.  Had  there  been  a  con- 
tract between  the  defendant  and  her 
daughter  by  which  the  daughter  had 
agreed  to  pay  the  taxes,  a  different 
question  would  have  been  presented, 
which  we  are  not  now  called  upon  to 
determine.  A  purchaser  of  a  rever- 
sion, either  by  mortgage  or  absolute 
conveyance,  is  subrogated  to  all  the 
rights  of  the  original  reversioner  as 
against  the  life  tenant.  The  agreed 
facts  contain  nothing  showing  any  in- 
tention or  agreement  to  release  de- 
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fendant    from  this   duty  to  pay  the 
taxes." 

The  chief  dispute  in  Baker  v.  Baker 
(1913)  82  N.  J.  Eq.  150,  91  Atl.  729, 
was  over  the  making  of  repairs  by  the 
life  tenant.  It  was  urged  that  a  pro- 
vision in  the  testator's  will  in  which 
he  gave  his  wife  the  life  use  of  the 
residence  property,  that  in  case  the 
house  shoud  be  destroyed  by  fire  or 
wind,  or  should  otherwise  become 
untenantable,  the  executor  should 
pay  the  wife  $30  a  month  until 
the  house  was  rebuilt  or  put  in 
tenantable  condition;  relieved  the 
life  tenant  of  the  duty  of  making 
repairs.  In  denying  this  conten- 
tion the  court  says  that  the  testa- 
tor did  not,  by  this  provision,  mean 
to  absolve  the  widow  from  the  usual 
duties  and  obligations  attending  a  life 
tenancy,  among  which  is  the  payment 
of  taxes. 

A  provision  in  a  will  creating  a 
life  estate  in  the  widow  of  the  testa- 
tor, of  a  farm  on  which  they  lived, 
that  the  farm  should  be  a  home  for 
herself  and  infant  children,  does  not 
change  the  character  of  the  life  ten- 
ant's holding  in  such  a  way  as  to  re- 
lieve her  from  the  burden  of  paying 
taxes.  Deraismes  v.  Deraismes  (1878) 
72  N.  Y.  154.  In  this  case,  after  pro- 
viding that  the  farm  should  be  a  home 
for  the  widow  and  her  infant  chil- 
dren, the  testator  further  said :  "But 
my  intent  is,  nevertheless,  that  the 
same  shall  be,  at  all  times  during  said 
term,  wholly  subject  to  her  will  and 
control."  He  made  specific  provisions 
for  the  payment  of  taxes  on  all  his 
other  real  estate,  and  disposed  of  all 
the  anticipated  revenue  from  his  prop- 
erty; and  the  court  states  the  infer- 
ence to  be  that  he  did  not  intend  that 
his  estate  should  pay  the  taxes  on 
this  farm. 

Where  a  person  has  given  all  his 
property,  both  real  and  personal,  to 
trustees  for  the  lifetime  of  his  wife, 
"to  collect  and  receive  the  rents, 
issues,  income,  and  profits  thereof, 
and  to  apply  such  rents,  issues,  and 
income  and  profits  to  the  sole  use"  of 
his  wife  during  her  life,  and  has  given 
the  trustees  power  to  sell  his  proper- 
ty, the  fact  that  he  subsequently  pro- 
17  A.L.R.— 89. 


vides  that,  if  his  wife  shall  desire  to 
occupy  a  specified  farm,  she  shall  be 
permitted  "to  use  and  occupy  said 
farm,  free  of  rents,  so  long  as  she 
shall  live,  and  I  direct  that  my  said 
trustees  shall,  during  the  time  that 
my  said  wife  shall  so  use  and  occupy 
said  farm,  pay  out  of  my  estate,  from 
time  to  time  as  the  same  shall  accrue 
or  become  necessary,  all  taxes  upon 
said  farm,  and  the  expenses  of  keep- 
ing the  buildings  thereon  in  proper 
repair,"  does  not  show  such  a  clear 
intention  that  the  taxes  shall  be  paid 
out  of  the  principal  as  to  relieve 
the  life  tenant  of  the  burden  of  hav- 
ing the  taxes  paid  out  of  the  income 
by  the  trustees.  Re  Albertson  (1889) 
113  N.  Y.  434,  21  N.  E.  117. 

Where  testator  gave  an  estate  for 
life  in  certain  real  property  to  his 
widow,  and  all  the  rest  of  his  estate 
in  trust  to  receive  the  rents,  issues, 
and  profits,  and,  after  paying  taxes, 
assessments,  and  repairs,  pay  an  an- 
nuity of  $10,000  to  his  widow,  and 
apply  the  surplus  as  therein  other- 
wise provided,  the  widow  was  under 
obligation  to  pay  taxes  on  the  real 
estate  devised  to  her,  not  being  re- 
lieved by  the  provision  as  to  the  "pay- 
ment of  taxes  upon  the  balance  of  his 
estate  bequeathed  to  trustees.  De- 
Witt  V.  Cooper  (1879)  18  Hun  (N.  Y.) 
67. 

A  provision  in  the  will  creating  the 
life  estate,  that  his  widow,  the  life 
tenant,  "shall  receive  all  the  income 
from  my  estate  during  her  life,  arising 
as  well  from  the  rest  and  residue 
bequeathed  as  from  any  sums  set 
apart  to  pay  the  legacies  provided  for 
in  the  fifth  and  sixth  items  of  my 
will,"  does  not  show  an  intention  to 
cast  the  burden  of  taxes  in  question 
on  the  capital  of  the  estate.  Re  Ship- 
man  (1894)  82  Hun,  108,  31  N.  Y. 
Supp.  571.  The  court  again  refers 
to  the  general  rule  that  in  case  of 
the  bequest  of  the  income  of  a  fund, 
the  taxes  on  the  fund  must  be  paid 
out  of  the  income. 

A  devise  of  the  use  of  premises  to 
a  daughter  for  the  term  of  one  year 
after  the  testator's  death,  "without 
charge,"  does  not  relieve  the  devisee 
from  liability  to  pay  the  current  taxes. 
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and  impose  the  liability  therefor  on 
the  decedent's  estate.  Re  Teller 
(1912)  75  Misc.  592,  136  N.  Y,  Supp. 
457. 

Where  a  testator  gave  to  his  wife 
the  use  and  income  of  certain  real  and 
personal  estate  and  also  the  interest 
on  a  specified  sum  of  money,  the 
taxes  on  such  property  are  not  charge- 
able upon  the  estate  generally,  but 
are  payable  out  of  the  income.  Pinck- 
ney  v.  Pinckney  (1850)  1  Bradf.  (N. 
Y.)  269.  The  court  says:  "The  wid- 
ow is  not  to  be  paid  a  certain  fixed 
sum  annually,  nor  are  the  executors 
to  invest  such  an  amount  as  will  pro- 
duce a  certain  clear  net  income,  .  .  . 
but  she  is  to  receive  the  income  of 
the  particular  specified  property  and 
the  interest  of  an  investment  of 
$7,000;  and  the  rest  of  the  estate 
cannot  be  taxed  so  that  she  may  ob- 
tain the  gross  instead  of  the  net  in- 
come; such  charges  are  not  expenses 
of  the  administration  of  the  estate, 
but  expenses  of  the  trust." 


The  words  "free  and  clear  of  all 
encumbrances,''  in  a  devise  from  the 
testator  to  his  wife  of  his  dwelling 
house  free  and  clear  of  all  encum- 
brances, do  not  cast  the  burden  of 
paying  the  taxes  upon  the  balance  of 
the  estate.  Such  words  refer  to  en- 
cumbrances upon  the  property  exist- 
ing at  the  time  of  his  death.  Law- 
rence V.  Holden  (1855)  3  Bradf.  (N. 
Y.)   142. 

The  fact  that  a  testator  who  gave 
all  his  property  to  a  certain  person, 
subject  to  the  payment  of  "the  entire 
rents  and  profits  of  the  said  entire 
estate''  to  his  wife  for  life,  and  at 
and  after  the  decease  of  his  wife,  of 
"the  one  half  of  the  rents  and  profits'* 
to  one  brother  and  "the  other  half 
of  said  rents  and  profits"  to  another 
brother,  does  not  indicate  an  inten- 
tion that  the  remainderman  is  to  pay 
the  taxes,  hence  the  general  rule  that 
taxes  are  payable  out  of  income  ap- 
plies. Guthrie  v.  Wheeler  (1884)  51 
Conn.  207.  W.  A.  E. 


Sale  — 

1.  A 
ditional 
session 
that  he 
be  sold 
over  to 

[See 


JOHN  F.  SCHNEIDER,  Appt., 
HARRY  DANIEL  et  al. 
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contract  construed  as  conditional  sale. 

transaction  is  a  conditional  sale  where  embodied  in  the  usual  con- 
-sale  note  reserving  title  in  the  vendor,  with  power  to  retake  pos- 
at  any  time  he  may  consider  himself  insecure,  although  it  provides 
shall  not  thereby  rescind  the  contract,  but  that  the  property  may 
and  the  proceeds  applied  to  the  debt,  any  surplus  being  turned 
the  purchaser,  who  agrees  to  pay  any  deficiency. 
note  on  this  question  beginning  on  page  1421.] 


—  condition  —  intention  of  parties. 

2.  The  legal  aspect  of  "a  contract  for 
sale  of  property  reserving  title  de- 
pends not  upon  the  name  given  to  the 
contract  or  the  form  of  the  instrument, 
but  upon  the  intention  as  evidenced  by 
the  entire  contract. 

[See  24  R.  C.  L.  442.] 

Definition  —  distinction  between  chat- 
tel mortgage  and  conditional  sale. 

3.  A  chattel  mortgage  is  a  security 


for  a  debt,  and  a  conditional  sale  is  a 
purchase  for  a  price  paid  or  agreed  to 
be  paid,  to  become  absolute  upon  a 
particular  event,  or  a  purchase  accom- 
panied by  an  agreement  to  resell  upon 
particular  terms. 

[See  5  R.  C.  L.  883 ;  24  R.  C.  L.  440. 
445.] 

Mortgage  —  chattel — purchase    with 
agreement  to  reselL 
4.  Courts  lean  toward  construing  as 


SCHNEIDER 

(—  Ind.  —,  IS 

mortgages  purchases  accompanied  by 
an  agreement  to  resell  upon  particular 
terms. 

Sale — condition  —  what  distinguishes 
from  mortgage. 

5.  If,  in  case  of  destruction  of  an 
article  purchased  before  payment 
made,  the  loss  falls  on  the  purchaser, 
the  instrument  securing  the  price  is  a 
mortgage;  if  the  loss  falls  on  the 
payee  it  is  a  conditional  sale. 

[See  24  R.  C.  L.  444.] 

^—security  in  excess  of  debt — eflfect. 

6.  Where  the  security  for  the  unpaid 
purchase  price  of  an  article  sold  is 
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much  greater  than  the  debt,  the  trans- 
action should  be  treated  as  a  condi- 
tional sale  if  it  is  so  denominated  in 
the  instrument,  notwithstanding  the 
purchaser  obligates  himself  to  pay  any 
deficiency  arising  from  a  retaking  and 
sale  of  the  property. 

—  depositing    note     as     collateral  — 
effect. 

7.  The  mere  fact  that  a  conditional 
vendor  deposits  his  sale  note  as  col- 
lateral for  a  loan  does  not  show  that 
the  parties  treated  it  as  a  sale  abso- 
lute. 

[See  24  R.  C.  L.  504.] 


(Townsend,  Ch.  J.»  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Marion 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
alleged  conversion  of  certain  cattle.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Bingham  &  Bingham  for  ap- 
pellant. 

Messrs.  Bristor  &  Waddell  for  ap- 
pellees. 

Travis,  J.,  delivered  the  opinion  of 
the  court : 

The  subject  of  this  case  involves 
the  construction  of  a  certain  agree- 
ment in  writing  between  the  appel- 
lee and  one  Robert  Brent.  Is  this 
instrument  a  chattel  mortgage  or  a 
conditional  sale  contract? 

Appellee  Harry  Daniel,  on  May 
12,  1914,  delivered  unto  Robert 
Brent  the  possession  of  certain  cat- 
tle, and  as  a  part  of  the  transaction 
Brent  executed  the  instrument  in 
question,  and  delivered  it  to  appel- 
lee. The  cattle  were  shipped  to 
Spencer,  Indiana,  for  Brent,  were 
taken  to  his  farm,  where  they  re- 
mained until  July,  1914.  About  said 
time  Brent  sold  the  cattle  to  a  stock 
buyer,  and  later  the  cattle  were 
shipped  to  Indianapolis,  where  they 
were  sold  on  the  live  stock  market  to 
the  appellant. 

The  nature  of  this  action  is  a  suit 
by  appellee  Daniel  against  appellant 
and  others,  who  were  coappellees 
with  Daniel,  to  recover  damages  for 
the  alleged  conversion  of  the  cattle 
in  question.  A  trial  by  jury  result- 
ed in  a  verdict  in  favor  of  all  the 
defendants,  save  appellant,  Schnei- 


der>  and  a  verdict  and  judgment 
were  rendered  against  him  for  $350 
in  favor  of  appellee  DanieL  The 
question  here  in  issue  arise  upon  ap- 
pellant's motion  for  a  new  trial  for 
the  reasons  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and 
is  contrary  to  law. 

The  written  instrument  executed 
by  Brent  in  favor  of  appellee  Daniel 
was  in  tne  form  of  the  usual  condi- 
tional-sale note,  but  had,  in  addi- 
tion thereto,  the  following  condi- 
tion :  "The  express  condition  of  the 
sale  and  purchase  of  five  springer 
cows  and  two  cows  and  calves  for 
which  this  note  is  given  is  such  that 
the  title,  ownership,  or  right  of  pos- 
session does  not  pass  from  the  said 
Harry  Daniel  until  this  note  and  in- 
terest is  paid  in  full ;  that  the  said 
Harry  Daniel  has  the  full  power  to 
declare  this  note  due  and  take  pos- 
session of  the  said  cows  at  any  time 
he  may  deem  himself  insecure  or 
even  before  the  maturity  of  this 
note,  without  rescinding  the  con- 
tract of  the  sale  for  which  the  same 
was  given,  and  may  sell  the  said 
cows  at  private  sale  or  public  auc- 
tion as  he  may  deem  more  advan- 
tageous, without  any  notice  thereof 
to  the  parties  hereto;  the  proceeds 
of  the  sale,  after  deducting  all  ex- 
penses, to  be  applied  to  the  payment 
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of  whatever  sum  may  then  be  due  on 
the  purchase  price  of  said  cows. 
And  I  hereby  agree  to  pay  the  defi- 
ciency if  said  proceeds  shall  fail  to 
satisfy  said  debt.  And  the  assign- 
ment of  the  note  to  anyone  by  the 
said  Harry  Daniel  shall  be  held  to 
convey  to  said  assignee  all  the  rights 
of  said  Harry  Daniel  in  and  to  this 
note  and  contract.    ..." 

Contracts  of  conditional  sale  may 
take  such  form  as  the  parties  choose 
to  give  them,  but  the  legal  aspect 

saie-condition  dcpends  not  upon 
-iiitentton  o£  the  name  which  the 
*•*'"•'■•  parties    may    have 

given  to  the  contract,  nor  upon  the 
form  of  the  instrument,  but  upon 
the  intention  as  evidenced  by  the 
entire  contract.  A  chattel  mortgage 
is  a  security  for  a  debt ;  and  a  con- 
ditional sale  is  a  purchase  for  a 

price  paid  or  to  be 
dr.u'iJcH^r  paid,  to  become  ab- 

between   chattel     SOlute    UpOn    a    par- 

^nattionaT".aie.  ticular  event,  or  a 

purchase  accompa- 
nied by  an  agreement  to  resell  upon 
particular  terms.  It  is  the  latter 
that  runs  so  nearly  into  a  mortgage. 

Courts  lean  toward 

2hatt*"-*"  construing  them  as 

pureiiaiie  with  mortgagcs.  There 
rf-'eu.™^"***       is  no   rule   of   law 

that  the  sale  shall 
not  be  made  conditional.  In  a  case 
from  another  jurisdiction  under 
consideration,  it  was  held  that  the 
deed  of  sale  was  absolute  upon  its 
face,  but  it  bore  the  following  in- 
dorsement: "N.  B.  If  the  above- 
bound  T.  W.  Poindexter  pay  up  to 
the  above-named  J.  McCannan  the 
sum  of  $400,  within  twelve  months 
from  the  date  hereof,  the  above  bill 
of  sale  to  be  void,  and  the  negro  boy 
returned." 

The  court  said  the  clause  may  well 
consist  with  a  contract  of  either 
description,  and  that  it  is  equivocal' 
in  itself.  Poindexter  v.  McCannon 
(1830)  16  N.  C.  (1  Dev.  Eq.)  373, 
18  Am.  Dec.  592. 

The  usual  earmarks  of  a  mort^ 
gage  are :  ( 1 )  That  there  is  a  pre- 
vious debt,  or  a  present  advance  of 
money  upon  loan,  for  which  some 


evidence  is  taken,  obliging  the  bor- 
rower personally  to  the  absolute 
payment;  (2)  there  is  a  bond  for 
the  debt,  or  a  covenant  in  the  mort- 
gage deed  for  the  payment. 

It  is  always  a  question — ^whether 
mortgage  or  no  mortgage — ^Whose 
loss  will  it  be  if  the 
thing  is  destroyed?  l'ilhi:?^Ji;iil:i" 
If  that  of  the  maker  Ei'^i*".;!"'**"" 
of  the  deed,  then  it  -'^'*»*-^*- 
is  a  mortgage ;  but,  if  it  be  the  loss 
of  the  payee,  it  is  a  conditional  sale. 

In  the  case  at  bar  it  seems  that 
Brent  continued  bound  for  the  debt 
if  Daniel  so  elected,  when  consider- 
ing the  following  words  taken  from 
the  instrument,  "And  I  hereby  agree 
to  pay  the  deficiency  if  said  proceed- 
ings so  fail  to  satisfy  said  debt," 
which  is  in  favor  of  treating  the 
transaction  as  a  mortgage;  but, 
where  the  security  is  much  greater 
than  the  debt,  as  in  ^ecnnty  m 
this  case,  the  trans-  exce««  of  debt- 
action  should  be  ****'*• 
treated  as  a  conditional  sale,  as 
named  in  the  instrument,  and 
against  the  general  policy  of  law, 
which  leans  toward  treating  such 
transaction  as  a  mortgage  where 
the  distinguishing  feature  is  not 
vividly  apparent. 

And  where  the  transaction  was 
founded  upon  a  pre-existing  debt,  or 
upon  money  loaned,  the  general  rule 
is  that  the  transaction  is  a  mort- 
gage; but  in  the  absence  of  such 
surroundings  the  transaction  will 
be  held  as  denominated  in  the  in- 
strument, which,  in  the  present 
case,  is  a  conditional  sale. 

In  this  case  the  question  is  ex- 
tremely close  in  this  feature:  If 
Daniel  holds  his  transaction  to  be  a 
conditional  sale,  he  would  be  the 
loser  if  the  chattels  were  destroyed ; 
on  the  other  hand,  he  could  retake 
the  cattle,  sell  them,  and  if  the  pro- 
ceeds of  such  sale  were  less  than  the 
sale  price  to  Brent  he  could  still  sue 
the  purchaser,  Brent,  for  such  bal- 
ance, which,  as  held  by  some  cases, 
is  incompatible  with  a  conditional 
sale. 

Daniel  did  not  stand  a  chance  to 
lose  in  any  event,  except  upon  the 
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bankrupt  condition  of  Brent, — 
which  does  not  control, — for  Brent's 
promise  to  pay  is  absolute,  should 
the  proceeds  of  the  sale  of  chattels 
as  provided  for  in  the  instrument  it- 
self fail  to  pay  the  debt.  If  Brent 
was  the  party  who  lost  in  the  event 
the  chattels  were  destroyed,  such 
chattels  were  his  property,  and  his 
written  obligation  was  a  mortgage. 
In  this  sense  the  cattle  were  security 
for  the  debt,  for  the  reason  that 
Daniel  was  to  retake  the  cattle  only 
for  the  purpose  of  selling  them  to 
make  proceeds  to  pay  his  debt, 
backed  by  an  unconditional  promise 
of  Brent  in  writing  to  pay  any  defi- 
ciency. 

In  this  case,  as  between  vendor 
and  vendee,  the  vendor  may  have 
had  two  remedies:  (1)  Treat  the 
sale  as  absolute,  and  sue  for  the  pur- 


wise  dispose  of  it,  and  then  sue  the 
vendee  for  the  balance  of  the  pur- 
chase price." 

As  between  the  parties  to  the  con- 
tract, they  had  their  eyes  open,  and 
could  or  were  legally  charged  with 
knowledge  of  the  effect  of  their  act ; 
but  equity,  it  seems,  ought  not  to 
permit  the  blind  to  be  led  into  legal 
traps,  without  power,  either  legal  or 
equitable,  to  come  to  their  aid  to  ex- 
tricate them. 

It  would  seem  almost  that  the 
vendor  in  the  case  at  bar,  according 
to  his  contract,  had  a  lien  upon  the 
cattle  for  the  amount  they  would 
sell  for,  upon  a  sale  made  for  the 
purpose  of  making  assets  to  pay  or 
partly  pay  the  note  or  obligation  in 
question,  with  the  unconditional 
promise  over  by  the  vendee  to  pay 
any     deficiency.       Such     language 


chase  price;  or    (2)    the  right  of   .reads  like  a  mortgage,  wherein  the 


election  to  retake  the  property. 
This  is  a  proper  interpretation  of 
the  sale  agreement  between  the  par- 
ties to  the  original  sale,  as  held  in 
the  case  of  Smith  v.  Barber  (1899) 
153  Ind.  322,  at  page  328,  53  N.  E. 
1014. 

Conditional  sales  are  dangerous 
transactions,  in  that  the  innocent 
purchaser  from  the  original  vendees 
is  likely  to  become  involved  in  just 
such  transactions  as  the  one  at  bar. 
Such  purchasers  cannot  by  any  in- 
genuity protect  themselves,  except 
to  refrain  from  buying  anything 
from  anyone,  because  usually  the 
only  persons  privy  to  the  agreement 
are  the  vendor  and  vendee,  and  the 
only  way  that  the  vendee  can  make 
a  sale  of  the  property  under  tempta- 
tion of  distress  is  to  declare  to  a 
prospective  buyer  his  absolute  own- 
ership and  his  absolute  right  to  sell. 

Different  positions  taken  by  dif- 
ferent courts  upon  this  subject  are 
well  illustrated  by  a  case  in  the  ap- 
pellate court  of  Indiana,  Turk  v. 
Camahan  (1900)  25  Ind.  App.  125, 
81  Am.  St.  Rep.  85,  57  N.  E.  729, 
where  the  opinion  says :  "The  law 
will  not  permit  a  vendor  of  proper- 
ty, who  retains  the  legal  title  in 
himself,  to  take  possession  of  it  up- 
on default  of  payment,  sell,  or  other- 


mortgaged  property  shall  be  sold  to 
pay  the  debt,  coupled  with  the  un- 
conditional promise  of  the  mortga- 
gor to  pay  the  debt  evidenced  by  the 
note  in  any  and  all  events.  An- 
drews &  Co.  V.  Colorado  Sav.  Bank, 
20  Colo.  313,  46  Am.  St.  Rep.  291,  36 
Pac.  902 ;  Palmer  v.  Howard,  72  Cal. 
296,  1  Am.  St.  Rep.  60,  13  Pac.  858 ; 
Hart  V.  Barney  (C.  C.)  7  Fed.  543. 

In  answer  to  the  above,  and 
against  the  rule  quoted  from  Turk 
V.  Carnahan,  supra,  that,  notwith- 
standing the  language  in  the  con- 
tract, "And  I  hereby  agree  to  pay 
the  deficiency  if  said  proceeds  shall 
fail  to  satisfy  said  debt,"  such  lan- 
guage is  not  inconsistent  with  the 
retention  of  title  in  the  vendor  until 
full  payment,  and  that  it  does  not 
destroy  the  effect  of  the  transaction, 
as  evidenced  by  the  contract,  to  hold 
the  title  in  the  vendor.  Studebaker 
Bros.  Co.  V.  Mau  (1904)  13  Wyo. 
363,  110  Am.  St.  Rep.  1001,  80  Pac. 
151 ;  Mechem,  Sales,  §  597 ;  W.  W. 
Kimball  Co.  v.  Mellon  (1891)  80 
Wis.  133,  48  N.  W.  1100;  Nichols 
V.  Ashton  (1892)  155  Mass.  205,  29 
N.  E.  519. 

The  facts  in  the  case  of  Harkness 
V.  Russell  (1886)  118  U.  S.  663,  30 
L.  ed.  285,  7  Sup.  Ct.  Rep.  51,  as  to 
similarity  of  contract,  are  quite  like 
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the  facts  in  this  case,  and  the  opin- 
ion by  Mr.  Justice  Bradley  is  a  text 
on  the  subject;  yet  it  may  be  distin- 
guished from  the  case  at  bar  because 
of  the  fact  that  the  purchaser  of  the 
goods  from  the  conditional-sale 
vendee  knew  of  such  condition,  and 
that  the  conditional-sale  contract 
did  not  conform  to  the  law  of  Idaho 
in  relation  to  mortgages.  The  cases 
reviewed  in  this  very  able  opinion 
are  collated  with  rare  discrimina- 
tion ;  and,  while  deference  is  shown 
to  the  law  of  those  states  which  lean 
toward  the  early  English  rule, 
where  bankruptcy  intervenes  be- 
cause of  statutory  inhibition,  the 
holding  appears  to  be  that  the  gen- 
eral rule  of  law  is  that,  in  the  ab- 
sence of  fraud,  an  agreement  for  a 
conditional  sale  is  good  and  valid,  as 
well  against  third  persons  as  against 
the  parties  to  the  transaction;  and 
the  further  rule,  that  a  bailee  of  per- 
sonal property  cannot  convey  the 
title,  or  subject  it  to  execution  for 
his  own  debts,  until  the  condition  on 
which  the  agreement  to  sell  was 
made  has  been  performed. 

In  the  case  of  Crompton  v.  Beach, 
62  Conn.  38,  18  L.R.A.  187,  36  Am. 
St.  Rep.  323,  25  Atl.  446,  the  court 
arbitrarily  declares  the  instrument 
not  to  be  a  mortgage,  for  the  sole 
reasons  that,  in  order  to  be  a  mort- 
gage, it  must  first  have  been  execut- 
ed with  statutory  formalities,  which 
are  lacking,  and,  second,  that  it 
should  have  been  recorded,  which  it 
was  not. 

While  there  is  eminent  authority 
expressed  through  judicial  opinions 
that  in  doubtful  cases  the  transac- 
tion shall  be  construed  as  a  mort- 
gage, rather  than  a  conditional  sale, 
for  the  reason  that  an  error  which 
converts  a  conditional  contract  of 
sale  into  a  mortgage  is  less  harm- 
ful than  one  which  converts  a  mort- 
gage into  a  conditional  sale,  it  is  not 
the  absolute  rule.  Pontiac  Buggy 
Co.  V.  Skinner  (D.  C.)  158  Fed.  858; 
Hughes  V.  Harlam,  166  N.  Y.  427, 
60  N.  E.  22. 

The  foregoing,  held  to  be  the  rule 
in  some  jurisdictions  by  some 
courts,  seems  to  have  been  very 
wisely  tempered  by  the  provision 


that  nothing  is  to  be  inferred  which 
is  contrary  to  the  clearly  expressed 
intention  of  the  parties — citing 
Randon  v.  Swartz  (1795)  1  Yeates, 
579;  but  in  order  to  follow  the 
expressed  intention  of  the  parties 
such  intention  must  be  so  clear  that 
it  is  not  equivocal,  so  that  it  might 
be  well  said  from  an  examination  of 
the  contract  itself  that  the  parties  to 
such  transaction  could  not  possibly 
be  in  collusion  to  play  fast  and  loose 
with  any  one  of  the  general  public 
who  might  be  drawn  into  dealings 
with  them,  or  either  of  them,  in  rela- 
tion to  the  property  which  was  the 
subject  of  tiheir  agreement. 

Parties  to  conditional  sales  are 
not  bound  to  have  in  contemplation 
the  possible  future  acts  of  any  other 
persons,  from  which  it  follows  that 
a  contract  of  such  conditional  sale 
may  take  such  form  as  they  choose 
to  give  it,  although  the  legal  effect 
of  such  contract  must  depend  upon 
the  instrument  itself,  and  not  upon 
the  name  given  it  by  the  parties 
thereto,  nor  necessarily  upon  the 
form  of  such  instrument.  Hughes 
v.  Harlam,  supra ;  Hersrf ord  v.  Dav- 
is, 102  U.  S.  235,  26  L.  ed.  160; 
Harron,  Rickard  &  McCone  v.  Wil- 
son, L.  &  Co.  4  Cal.  App.  488,  88 
Pac.  512;  Racine-Sattley  Co.  v. 
Meinen,  79  Neb.  33,  112  N.  W.  321, 
114  N.  W.  602. 

The  distinguishing  feature  of  the 
so-called  conditional  sale  is  that  the 
title  to  or  the  property  in  the  chat- 
tels remains  in  the  seller  until  the 
payment  of  the  purchase  price  (For- 
rest V.  Hamilton,  98  Ind.  91 ;  Fleury 
V.  Tufts,  25  111.  App.  101;  De  La 
Vergne  Refrigerating  Mach.  Co.  v. 
Hub  Brewing  Co.  175  Mass.  419,  56 
N.  E.  584) ,  and  in  which  the  buyer 
of  the  goods  or  chattels  is  entitied 
to  the  possession  and  use  of  the 
same  until  the  default  in  payment 
(Staunton  v.  Smith  (1906)  6  Penn. 
(Del.)   193,  65  Atl.  598). 

Continuing  in  this  reasoning  in 
relation  to  this  class  of  transactions, 
it  is  held  that  the  security  which  is 
retained  by  the  seller  is  not  a  lien, 
but  a  reservation  of  title,  and  that 
he  has  the  right  to  pursue  the  prop- 
erty in  specie.    Black  Diamond  Coal 


SCHNEIDER 

(—  Jnd.  — ,  15 

Min.  Co.  V.  The  H.  C.  Grady  (D.  C.) 
87  Fed.  282 ;  Van  Allen  v.  Francis, 
123  Cal.  474,  56  Pac.  839.  It  will  be 
nated  that  herein  the  consideration 
was  given  to  the  promise  to  pay, 
which  was  termed  an  absolute 
promise,  in  which  case  the  courts 
lean  toward  holding  the  instruments 
relating  to  such  transactions  to  come 
very  close  to  the  line  in  which  they 
ought  to  be  considered  as  chattel 
mortgages,  but  it  seems  to  be  well 
settled  that  such  a  transaction  is 
none  the  less  a  conditional  sale,  be- 
cause the  promise  to  pay  is  absolute, 
or  that  notes  were  given  for  the 
purchase  price,  so  long  as  such  notes 
are  not  given  as  an  absolute  pay- 
ment,— citing  Harkness  v.  Russell, 
supra;  Perkins  v.  Mettler,  126  Cal. 
100, 58  Pac.  384;  Van  Allen  v.  Fran- 
cis, and  Racine-Sattley  Co.  v.  Mein- 
en,  supra. 

It  is  admitted  that  cases  like  the 
case  at  bar,  when  considered  along 
with  the  cases  last  cited,  come  very 
close  to  being  a  chattel  mortgage, 
but  from  well-considered  cases  the 
contract  is  not  to  be  considered  a 
chattel  mortgage  where  on  default 
in  payment  the  sale  of  the  property 
is  to  be  made  and  any  surplus  paid 
to  the  buyer,  although  this  is  re- 
garded as  a  strong  indication  that 
the  intention  of  the  parties  was  that 
the  sale  was  absolute,  and  that  the 
agreement  between  them  was  a  se- 
curity therefor.  Herbert  Rhodes- 
Burford  v.  Furniture  Co.  106  111. 
App.  583;  Palmer  v.  Howard,  su- 
pra; Knowles  Loom  Works  v. 
Knowles  (1906)  6  Penn.  (Del.)  185, 
65  Atl.  26. 

The  evidence  in  this  case  seems 
clear  and  unequivocal,  and  there  is 
not  much  dispute'  as  to  the  actual 
facts.  The  whole  dispute  comes 
upon  the  question  of  interpretation 
of  the  language  of  the  instrument 
under  consideration.  From  the 
foregoing,  and  especially  the  latter 
part  of  the  previous  discussion,  it 
seems  to  be  well  founded  that  where 
the  instrument  itself  does  not  dis- 
pute the  written  intention  of  the 
parties  therein,  such  intention  is 
expressed  by  the  words  used  to 
show  a  sale  upon  a  condition,  and 
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that  the  proper  construction  is  to 
hold  that  the  purpose  of  the  in- 
strument was  to  show  a  conditional 
sale.    An  examina-  ^^ontract 

tion    of    the    instrU-    conatrued  a« 

ment  fails  to  show  ««»«"*•«-«»  •»'^- 
any  earmarks  in  language  cus- 
tomarily used  by  business  men  that 
it  was  intended  that  Daniel  was  to 
part  with  the  legal  ownership  of  the 
cattle  in  question.  He  may  have 
.been  very  zealous  in  writing  his  con- 
tract double  to  protect  himself  in 
any  and  all  events,  yet,  as  shown  by 
the  case  of  Smith  v.  Barber  (1899) 
153  Ind.  322,  328,  53  N.  E.  1014, 
he  had  but  the  two  remedies.  He 
could  at  any  time  disavow  his  right 
to  retake  the  property  as  his  own, 
and  could  consider  the  sale  absolute 
as  against  the  conditional  purchas- 
er, and  sue  the  maker  on  the 
note.  In  the  case  at  bar  he 
sought  to  retain  the  legal  owner- 
ship of  the  cattle  and  to  follow 
them  in  specie,  and,  when  he  found 
that  the  cattle  had  been  slaughtered, 
to  avail  himself  of  his  right  in  dam- 
ages from  the  one  who  had  pur- 
chased them  from  his  conditional 
vendee. 

It  was  shown  by  evidence  that  the 
vendor  deposited  the  conditional- 
sale  note  with  a  bank  as  collateral 
security  for  a  loan.  It  is  further 
contended  by  appellant  that  this  act 
of  appellee  (vendor)  Daniel  was 
such  as  to  be  a  construction  in  law 
that  the  sale  was  not  treated  by  the 

parties    to    the    in-  ^a^^^^ui^^ 
strument    m    ques-  note  a>  eSu 
tion  as  a  conditional  '-^"•»— •^•^*- 
sale,  but  a  sale  absolute.    We  do  not 
concur  in  this  conclusion. 

From  the  foregoing  the  conclu- 
sion follows  that  the  instrument  in 
question  was  evidence  of  a  ^condi- 
tional sale.  Having  held  that  the 
instrument  in  question  was  a  condi- 
tional-sale agreement,  we  find  that 
the  verdict  of  the  jury  was  sus- 
tained by  sufficient  evidence,  and 
that  it  was  not  contrary  to  law. 

Judgment  is  affirmed. 

Ewbank,  J.,  not  participating. 
Townsend,  Ch.  J.,  dissents. 
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''^^^  ly  as  to  conditional-sale  contracts  con- 

trasted with  chattel  mortgages,  see 
subd.  11.  b,  of  that  note;  and  as  to 
the  effect  of  the  power  of  sale  upon 
default  of  the  buyer,  see  subd.  III.  c,  5. 


The  question  as  to  what  amounts  to 
a  conditional  sale  is  the  subject  of  the 
note  following  National  Cash  Regis- 
ter Co.  V.  Paul,  post,  1421.   Specifical- 


NATIONAL  CASH  REGISTER  COMPANY 

V. 

RALPH  C.  PAUL,  PlfF.  in  Err. 

Michigan  Supreme  Court '^  March  3f  1921* 
(213  Mich.  609,  182  N.  W.  44.) 

Sale  —  conditional  sale  or  chattel  mortgage  —  what  determines. 

An  absolute  and  not  a  conditional  sale  is  effected  by  a  contract  in  the 
form  of  an  order  for  the  manufacture  of  an  article,  to  be  ptiid  for  in 
instalments  which  are  represented  by  absolute  promissory  notes,  to  which 
is  attached  an  affidavit  of  the  good  faitl\  of  the  transaction,  the  purpose 
of  which  is  to  authorize  the  filing  of  the  contract  as  a  chattel  mortgage, 
although  the  contract  recites  that  the  article  shall  remain  the  property 
of  the  vendor  until  paid  for  in  full. 

[See  note  on  this  question  beginning  on  page  1421.] 


Error  to  the  Circuit  Court  for  Wayne  County  (Webster,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  of  replevin  brought  to  recover 
possession  of  a  certain  cash  register.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Claris,  Emmons,  Bryant, 
Klein,  &  Brown  and  Bela  J.  Lincoln, 

for  plaintiff  in  error: 

If  the  parties  have,  as  a  matter  of 
fact,  intended  a  security  only,  not- 
withstanding the  fact  that  they  have 
used  the  language  of  a  pure  condi- 
tional sale,  the  real  intention  of  the 
partiel  will  be  given  effect  and  the 
agreement  held  to  constitute  a  chattel 
mortgage. 

Young  V.  Phillips,  202  Mich.  480, 
168  N.  W.  549;  Choate  v.  Stevens,  116 
Mich.  28,  43  L.R.A.  277,  74  N.  W.  289; 
Winton  Motor  Carriage  Co.  v.  Broad- 
way Auto.  Co.  65  Wash.  650,  37  L.R.A. 
(N.S.)  71,  118  Pac.  817;  notes  in  20 
L.R.A.(N.S.)  1065;  33  L.R.A.  (N.S.) 
491;  35  L.R.A. (N.S.)  1;  and  37  L.R.A. 
(N.S.)  71;  Kirby  v.  Tompkins,  48  Ark. 
273,  3  S.  W.  363. 

Messrs.  Joslyn  &  Ferry,  for  defend- 
ant in  error: 

The  contract  in  question,  although 
a  contract  of  sale,  is  a  conditional 
contract. 


Muirhead  &  Turnbull  v.  Dickson,  7 
Sc.  Sess.  Cas.  5th  series,  686,  42  Scot. 
L.  R.  578,  13  Scot.  L.  T.  151;  Turner 
V.  Liverpool  Docks,  6  Exch.  543,  155 
Eng.  Reprint,  659,  20  L.  J.  Exch.  393, 
4  Eng.  Rul.  Cas.  725;  Godts  v.  Rose, 
17  C.  B.  229,  139  Eng.  Reprint,  1058. 
25  L.  J.  C.  P.  N.  S.  61,  1  Jur.  N.  S. 
1173,  4  Week.  Rep.  129;  Walley  v. 
Montgomery,  3  East,  583,  102  Eng. 
Reprint,  721,  7  Revised  Rep.  526; 
Peuser  v.  Marsh,  218  N.  Y.  505,  113 
N.  E.  494.  Ann.  Cas.  1918B,  913;  Dins- 
more  V.  Maag-Wahmann  Co.  122  Md. 
177,  89  Atl.  399,  Ann.  Cas.  1916A, 
1270. 

The  contract  in  question  is  one  in 
which  both  parties  clearly  agreed 
that  it  was  a  conditional  sale  con- 
tract, and  that  the  title  should  not 
pass  until  the  purchase  price  had 
been  paid.  It  contains  none  of  the 
terms  or  conditions  of  a  chattel  mort- 
gage, no  authority  to  sell  the  prop- 
erty, and  no  provision  for  a  return  of 
the  excess  over  and  above  the  amount 
owing  in  the  event  of  a  sale. 
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Winton  Motor  Carriage  Co.  v. 
Broadway  Auto  Co.  65  Wash.  650,  37 
L.R.A.(N.S.)  71,  118  Pac.  817;  Atkin- 
son V.  Japink,  186  Mich.  835,  152  N. 
W.  1079;  Button  v.  Trader,  75  Mich. 
295,  42  N.  W.  834;  Young  v.  Phillips, 
202  Mich.  480,  168  N.  W.  549;  Alden 
V.  W.  J.  Dyer  &  Bro.  92  Minn.  134,  99 
N.  W.  784;  Michigan  State  Bank  v. 
Hastings,  1  Dougl.  (Mich.)  234,  41 
Am.  Dec.  549;  Thirlby  v.  Rainbow,  93 
Mich.  164,  53  N.  W.  159;  Wickes  Bros. 
V.  Hill.  115  Mich.  333,  73  N.  W.  375; 
F.  J.  Dewes  Brewery  Co.  v.  Merritt, 
82  Mich.  198,  9  L.R.A.  270,  46  N.  W. 
379;  Detroit  Trust  Co.  v.  Wormer 
Machinery  Co.  177  Mich.  156,  142  N. 
W.  1090;  Harkness  v.  Russell,  118  U. 
S.  663,  30  L.  ed.  285,  7  Sup.  Ct.  Rep. 
51;  11  C.  J.  414;  Gilbert  v.  National 
Cash  Register  Co.  176  111.  288,  52  N.  E. 
22;  National  Cash  Register  Co.  v. 
Zangs,  127  Iowa,  710,  104  N.  W.  360; 
National  Cash  Register  Co.  v.  Rich- 
ards, 159  Mich.  128,  123  N.  W.  587; 
Van  Allen  v.  Francis,  123  Cal.  474,  56 
Pac.  339;  Pettyplace  v.  Groton  Bridge 
&  Mfg.  Co.  103  Mich.  155,  61  N.  W. 
266;  Lansing  Iron  &  Engine  Works 
V.  Wilbur,  111  Mich.  413,  69  N.  W. 
667;  Luce  v.  Stott  Realty  Co.  201 
Mich.  587,  167  N.  W.  869. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  before  this  court  on 
writ  of  error  by  defendant  to  review 
a  judgment  for  the  plaintiff  in  an 
action  of  replevin  to  recover  the  pos- 
session of  a  certain  cash  register. 
The  case  was  tried  at  the  circuit  by 
the  court  upon  the  following  agreed 
statement  of  facts : 

"First.  On  April  4,  A.  D.  1919,  the 
National  Cash  Register  Company 
agreed  to  sell  to  M.  L.  Lasley,  under 
a  certain  so-called  conditional  sale 
contract,  cash  register  No.  852  E.  L. 
1,672,409  for  five  hundred  fifty  dol- 
lars  ($550),  payable  in  monthly  in- 
stalments; that  said  cash  register 
was  delivered  to  the  said  M.  L.  Las- 
ley  by  the  said  the  National  Cash 
Register  Company." 

"Second.  That  the  contract  be- 
tween the  said  the  National  Cash 
Register  Company  and  the  said  M. 
L.  Lasley  was  in  the  words  and 
figures  as  follows : 


« <i 


City  Detroit,  County  Wayne, 
State  Michigan.  The  National 
Cash  Register  Company,  Dayton, 
Ohio.  Date  April  14,  1919.  Please 
manufacture  and  ship  freight  pre- 
paid, to  23  E.  Elizabeth  St.,  Detroit 
city,  Wayne  county,  Michigan 
state,  or  to  the  nearest  railroad  sta- 
tion, 23  E.  Elizabeth  St.,  one  of 
your  No.  852  E.  L.  1,672,409  .  .  . 
registers,  for  which  undersigned 
agrees  to  pay  you  ...  as  fol- 
lows: .  .  .  $550  in  twenty-two 
monthly  payments  of  $25  .  .  . 
undersigned  to  give  you  his  promis- 
sory note  for  $550  payable  in  sim- 
ilar pa3nxients  as  collateral  security 
for  such  payment.  Five  per  cent 
discount  allowed  for  cash  settlement 
on  arrival  of  register,  but  no  dis- 
count allowed  on  credit  for  exchange 
registers,  or  on  autographic  regis- 
ters. Upon  refusal  of  undersigned 
to  accept  the  register  when  ten- 
dered, or  to  make  any  cash  payment, 
or  to  execute  and  deliver  the  note,  or 
make  any  payment  provided  for 
therein,  you,  or  any  person  author- 
ized by  you,  if  you  so  elect,  may 
immediately  repossess  the  register, 
and  retain,  as  rental  for  use  of  said 
register,  all  payments  theretofore 
made.  Should  the  register  get  out 
of  order  from  ordinary  use  within 
one  year  from  shipment,  you  will, 
without  charge,  repair  it,  provided 
undersigned  pays  the  transporta- 
tion charges  on  it  to  and  from  the 
factory  or  nearest  agency  able  to 
make  repairs,  or  traveling  expenses 
of  such  repair  man.  Undersigned 
to  pay  for  any  repairs  made  without 
authorization,  and  to  pay  all  taxes 
on  the  register,  and  in  event  of 
default  to  reimburse  the  company  to 
full  extent  of  taxes  paid  by  it.  The 
register  shall  remain  your  property 
until  the  price  is  paid  in  full.  I 
hereby  authorize  Edw.  T.  Kelley  to 
make  and  annex  hereto  in  my  be- 
half the  affidavit  hereto  attached 
relative  to  the  consideration  recited 
herein.  This  contract  covers  all 
agreements  between  the  parties  and 
shall  not  be  countermanded. 

'  [Sign  here.]  M.  L.  Lasley. 


tt 
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"'This  contract  filled  with  reg- 
ister No.  842  E.  L.  1,672,409. 
"  *E.  T.  Kelley,  Sales  Agent. 

E.  T.  Kelley,  Closing  Salesman. 

E.  T.  K.  No.  5  Salesman  Credited. 

"  The  State  of  Michigan,  County  of 

Wayne — ss. 

'Edward  T.  Kelley.  being  first 
duly  sworn,  deposes  and  says  that 
he  is  making  this  affidavit  in  behalf 
of  the  purchaser  in  the  attached  in- 
strument at  such  purchaser's  re- 
quest ;  that  he  has  knowledge  of  the 
facts,  and  that  the  same  was  given 
in  good  faith  for  the  purpose  there- 
in set  forth. 

"  'Edward  T.  KeUey. 

"*Swom  to  before  me  and  sub- 
scribed in  my  presence  this  14th 
day  of  April,  1919. 

"  'Ralph  W.  Thompson, 
'Notary  Public  Wayne  County. 

'My  commission  expires  Feb- 
ruary 10, 1923.' 

"Third.  That  the  said  contract 
so  entered  into  was  not  recorded  as 
a  chattel  mortgage,  or  otherwise, 
and  that  Lasley  never  paid  anything 
on  the  contract,  although  he  re- 
ceived the  register. 

"Fourth.  That  on  May  20,  A.  D. 
1919,  M.  L.  Lasley  sold  the  said 
cash  register  to  Ralph  C.  Paul,  the 
defendant  herein,  for  a  valuable 
consideration,  the  said  Ralph  C. 
Paul  having  no  notice  of  the  terms 
and  conditions  of  the  contract  of 
sale 

"Fifth.  That  the  said  Paul  re- 
fused upon  demand  to  deliver  the 
said  register  to  the  National  Cash 
Register  Company,  and  that  the  Na- 
tional Cash  Register  Company  re- 
plevined  the  said  register,  and  now 
has  it  in  its  possession. 

"Sixth.  That  the  damages  of  the 
National  Cash  Register  Company 
because  of  the  unlawful  detention  of 
said  cash  register  is  the  sum  of  $100. 

"Seventh.  Promissory  note : 

"'City  of  Detroit,  County  of 
Wayne,  State  of  Michigan.  Date 
April  14th,  1919.  For  value  re- 
ceived I  promise  to  pay  to  the  order 
of  the  National  Cash  Register  Com- 


pany five  hundred  fifty  dollars 
($550)  at  Dayton,  Ohio,  in  monthly 
payments,  payable  as  below:  1 
month  after  date  $25.  2  months 
after  date  $25.  3  months  after  date 
$25— to  and  including  22  months 
after  date.  It  is  agreed  that  default 
in  the  payment  of  any  of  the  above 
pa3nnents  shall,  at  the  option  of  the 
holder  hereof,  render  the  unpaid 
balance  of  this  note  inunediately  due 
and  payable.  This  note  represents 
monthly  payments  only,  not  price  of 
register.  [Here  style  and  register 
No.] 

" '  [Sign  here]    M.  L.  Lasley. 

"'General  use  except  in  Ark., 
Conn.,  and  111/  " 

The  trial  court  found  the  facts 
as  above  stipulated,  and  the  findings 
of  law  were  as  follows : 

"(1)  I  find  the  agreement  set 
forth  in  paragraph'  second  of  the 
above  stipulation  to  be  a  conditional 
sale  agreement. 

"(2)  I  find  that  plaintiff  is  en- 
titled to  a  return  of  the  cash  register 
in  controversy,  with  $100  stipulated 
damages  for  the  detention." 

To  which  findings  of  law  defend- 
ant duly  excepted.  Judgment  for 
plaintiff  in  the  usual  form  in  re- 
plevin was  entered. 

By  his  assignments  of  error  de- 
fendant avers  that  the  court  erred: 

(1)  In  holding  the  agreement  set 
forth  in  the  stipulation  of  facts  to 
be  a  conditional  sale  agreement,  and 
not  a  chattel  mortgage. 

(2)  In  holding  said  agreement 
valid,  as  against  this  defendant, 
without  recording  as  a  chattel  mort- 
gage. 

(3)  In  entering  judgment  for 
palintiff  upon  the  ground  that  the 
said  agreement  did  not  have  to  be 
recorded. 

The  sole  question  in  this  case  is 
whether  the  instrument  in  question 
is  a  pure  conditional  sale  contract 
reserving  title  in  the  plaintiff,  or  is 
an  absolute  sale  reserving  a  lien  by 
way  of  security — ^that  is,  a  chattel 
mo  rt  fif  afire . 

It  is  the  claim  of  the  defendant 
that  the  contract  and  promissory 
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note  amount  to  a  chattel  mortgage; 
that  they  do  not  evidence  a  pure 
conditional  sale,  and  hence  that  the 
instrument  should  have  been  filed 
for  record  as  provided  by  the  stat- 
ute relating  to  chattel  mortgages,  in 
order  to  be  valid  against  this  de- 
fendant. It  is  urged  in  argument 
by  defendant  that  this  court  has 
held  that  it  is  the  intention  of  the 
parties  in  such  a  case  which  must 
govern ;  that  if  the  parties  have,  as 
a  matter  of  fact,  intended  a  security 
only,  notwithstanding  the  fact  that 
they  have  used  the  language  of  a 
pure  conditional  sale,  the  real  inten- 
tion of  the  parties  will  be  given  ef- 
fect, and  the  agreement  held  to 
constitute  a  chattel  mortgage;  and 
counsel  cite,  as  controlling,  the  case 
of  Young  V.  Phillips,  202  Mich.  480, 
168  N.  W.  549,  and  same  case  on  re- 
hearing, 203  Mich.  566,  169  N.  W. 
822,  and  the  cases  there  cited;  also 
the  earlier  case  of  Choate  v.  Ste- 
vens, 116  Mich.  28,  43  L.R.A.  277, 
74  N.  W.  289,  and  the  cases  there 
cited. 

A  comparison  ^f  the  contracts  in 
the  Choate  Case  and  in  the  instant 
case  is  made,  and  their  similarity 
shown.  It  is  also  pointed  out  by 
counsel  for  defendant  that  the  con- 
tract provides  that,  notwithstanding 
the  default  of  the  vendee,  and  the 
retaking  of  the  register  by  the  ven- 
dor, yet  the  vendee  is  to  reimburse 
the  vendor  "to  full  extent  of  taxes 
paid  by  it,"  and  the  register  is  to 
remain  the  property  of  the  vendor 
until  the  price  named  in  the  contract 
is  paid  in  full,  which,  without  any 
question,  would  be  held  to  include 
such  taxes.  In  other  words,  title  is 
sought  to  be  retained  not  only  to  se- 
cure the  vendor  in  the  payment  of 
the  purchase  price,  but  as  security 
for  the  reimbursement  to  it  of  any 
taxes  which  it  may  have  paid  on  the 
register.  It  is  said  this  would  seem 
to  be  important  in  discovering  the 
real  intention  of  the  parties.  It  is 
also  pointed  out  that  the  contract 
also  includes  a  provision  authorizing 
the  sales  agent  of  the  vendor  to 
make  an  affidavit  annexed  in  behalf 
of  the  vendee;  and  attached  to  the 


contract^  also,  is  such  affidavit. 
Why,  it  is  asked,  is  that  affidavit 
attached  to  this  contract,  and  why 
was  it  so  careful  to  provide  an  au- 
thority in  the  vendor's  sales  agent 
to  execute  such  affidavit?  The  in- 
clusion of  such  a  provision,  and  such 
an  affidavit,  it  is  said,  are  utterly 
foreign  to  a  conditional  sale  con- 
tract, and  it  is  urged  that  it  should 
be  taken  into  consideration  by  the 
court,  with  the  other  circumstances, 
in  arriving  at  the  real  intention  of 
the  parties  when  the  contract  was 
made.  It  is  said  that  another  sig- 
nificant fact  is  that  the  promissory 
note  which  was  given  by  Lasley  does 
not  contain  a  reservation  of  title, 
but  is  an  absolute  unconditional  ob- 
ligation. It  is  urged  with  much 
force  that,  if  the  promissory  note 
constituted  an  absolute  debt,  then 
the  title  to  the  property  vests  in 
the  vendee;  and  in  view  of  the  fact 
that  the  promissory  note  was  wholly 
without  condition,  and  did  not  con- 
tain the  reservation  of  title,  it  was 
therefore  an  absolute  unconditional 
obligation, — HksA  is,  an  absolute 
debt, — and  title  to  the  proper- 
ty passed  to  the  vendee  at  the  time 
of  the  execution  of  the  instru- 
ment. 

On  the  other  hand,  it  is  the  claim 
of  the  plaintiff  that  the  case  is  one 
of  conditional  sale,  pure  and  simple, 
and  that  the  judgment  of  the  circuit 
court  was  correct,  and  should  be 
affirmed,  and  the  following  cases  are 
cited  in  support  of  the  claim.  F.  J. 
Dewes  Brewery  Co.  v.  Merritt,  82 
Mich.  198,  9  L.R.A.  270,  46  N.  W. 
379;  Thirlby  v.  Rainbow,  93  Mich. 
164,  53  N.  W.  159;  Wright  v.  Trav- 
er,  73  Mich.  493,  3  L.R.A.  50,  41  N. 
W.  517 ;  Bunday  v.  Columbus  Mach. 
Co.  143  Mich.  10,  5  L.R.A.  (N.S.) 
475,  106  N.  W.  397;  Atkinson  v. 
Japink,  186  Mich.  335,  152  N.  W. 
1079 ;  Toledo  Scale  Co.  v.  Gogo,  186 
Mich.  442,  152  N.  W.  1046,  Ann. 
Cas.  1917E,  601;  Owen  &  Co.  v. 
Keller,  206  Mich.  555,  173  N.  W. 
343. 

It  is  said  by  counsel  for  plaintiff 
that  the  instant  case  is  "on  all 
fours"  with  the  opinion  in  the  Gogo 
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Case.  We  have  examined  these 
cases  and  do  not  think  them  con- 
trolling here.  We  have  examined 
the  agreement  in  the  Gogo  Case,  and 
find  that  it  differs  from  the  agree- 
ment in  the  instant  case  in  many- 
particulars.  For  instance,  in  that 
case  the  agreement  contained  the 
following  significant  clause:  "The 
undersigned  shall  hold  said  scale  at 
his  own  risk  pending  the  vesting  of 
title  in  him,  and  no  injury,  loss,  or 
destruction  of  same  shall  release 
him  from  this  absolute  obligation 
to  pay  said  purchase  price.'* 

In  the  recent  case  of  Luce  v.  Stott 
Realty  Co.  201  Mich.  587, 167  N.  W. 
869,  we  looked  into  the  contract  and 
accompanying  papers,  and  the  sur- 
rounding circumstances,  to  deter- 
mine the  nature  of  the  agreement, 
and  held  that  the  transaction 
amounted  to  a  sale,  with  reservation 
of  the  title  as  security  for  the  in- 
debtedness, and  we  said: 

"Whether  a  sale  of  personal  prop- 
erty is  absolute  or  conditional  de- 
pends upon  the  contract  of  ihe 
parties  [citing  the  Atkinson  Case, 
186  Mich.  335,  152  N.  W.  1079,  and 
that  of  Holcomb  &  H.  Mfg.  Co.  v. 
Cataldo,  199  Mich.  265,  165  N.  W. 
941].      . 

"In  the  above-cited  cases  we  held 
that  title  was  retained  in  the  prop- 
erty for  security  merely.    .    .    . 

"As  was  said  in  Chicago  R. 
Equipment  Co.  v.  Merchants'  Nat. 
Bank,  136  U.  S.  268-280,  34  L.  ed. 
349-352,  10  Sup.  Ct.  Rep.  999: 
The  fact  that,  by  agreement,  the 
title  is  to  remain  in  the  vendor  of 
personal  property  until  the.  notes 
for  the  price  are  paid,  does  not  nec- 
essarily import  that  the  transaction 
was  a  conditional  sale.'  See  also 
Harkness  v.  Russell,  118  U.  S.  663, 
30  L.  ed.  285,  7  Sup.  Ct.  Rep.  51." 

In  the  instant  case  there  are  pres- 


ent the  elements  of  a  bill  of  sale, 
with  notes  as  collat- 
eral security,  as  in  tlHt'SrcilHilt' 
the  case  of  Young  STtlVf^fn^r"'* 
V.  Phillips,  supra. 
Lasley  gave  an  order  for  the  manu- 
facture and  shipment  to  him  of  a 
cash  register,  "for  which  under- 
signed agrees  to  pay  you  $550  in 
twenty-two  monthly  payments  of 
$25."  This  is  not  the  language  of  a 
bailment,  but  of  a  purchase.  Add  to 
this  the  clause  relating  to  the  affida- 
vit "in  behalf  of  the  purchaser,"  and 
the  fact  that  the  notes  were  absolute 
promises  to  pay,  and  we  have  the 
"earmarks"  of  an  absolute  sale.  It 
is  true  that  we  find  present  in  this 
contract  not  only  an  evident  attempt 
to  make  an  absolute  sale,  but  at  the 
same  time  an  attempt  to  put  the 
transaction  in  the  form  of  a  condi- 
tional sale,  so  that  the  vendor  can 
take  either  position ;  in  other  words, 
an  attempt  "to  ride  with  the  hunter 
and  run  with  the  hounds."  But, 
taking  the  entire  contract  and  pro- 
ceeding into  consideration,  we  are 
of  the  opinion  that  we  have  a  case 
of  chattel  mortgage,  and  not  of  con- 
ditional sale.  As  this  court  said  in 
People  v.  Newman,  99  Mich.  148,  57 
N.  W.  1073 :  "The  retention  of  the 
title  to  the  thing  sold  until  paid  for 
is  not  unusual,  where  a  purchase 
and  sale  are  actually  intended." 

Counsel  for  plaintiff  quotes  the 
language  of  this  court  in  the  Keller 
Case.  We  invite  attention  to  the 
agreement  in  that  case.  It  was  a 
lease,  and  nowhere  can  be  found  any 
words  of  bargain  and  sale,  and  is 
thus  clearly  distinguished  from  the 
instant  case.  We  are  of  opinion 
that  judgment  should  have  been  en- 
tered for  the  defendant  for  the  rea- 
sons here  stated. 

The  judgment  of  the  Circuit 
Court  is  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant. 
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ANNOTATION. 
What  amounts  to  a  conditional  sale* 


I.  General  rule  as  to  construction,  1421. 
II.  Conditional  sale  contracts  contrasted 
with  allied  contracts: 

a.  In  general,  1427. 

b.  Conditional  sale  or  chattel  mort- 

gage (absolute  sale  with 
reservation  of  title  as 
security) : 

1.  In  general,  1427. 

2.  Distinction     between      con- 

ditional sale  and  absolute 
sale  with  reservation  of 
title  as  security,  1433. 

c.  Conditional     sale     or     bailment, 

1434. 

d.  Conditional  sale  or  lease,  1435. 

e.  Conditional  sale,  or  consignment, 

or  agency  contract,  1437. 

f.  Pennsylvania  rule,  1441. 

III.  Construction  as  affected  by  the  form 
of  the  contract  or  particular 
terms : 

a.  In  general,  1442. 

b.  Recital    in    contract    as    to    its 

character,  1445. 


III. — continued. 

c.  General   character,  or  language 
used : 

1.  In  general,  1450. 

2.  Provisions  for  consignment, 

agency,  or  resale: 

(a)  In    general  —  resale, 

1450. 

(b)  Illustrative  cases, 

1456. 
8.  Provisions  for  hiring,  leas- 
ing, or  loaning,  1466. 

4.  When   in    form   of   note   or 

notes   for  purchase   price, 
1481. 

5.  Power  of  sale  upon  default 

of  the  buyers,  1485. 

6.  Authority  to  take  judgment 

for    the    purchase    price, 
1491. 

7.  Provision      for      additional 

security,  1494. 

8.  Provision   for   retaking  the 

property,  1496. 

9.  Miscellaneous        provisions, 

1497. 


J.  General  rule   as   to  conatnicUon, 

This  annotation  is  limited  to  cases 
involving  contracts  by  which  the  pos- 
session of  personal  property  is  trans- 
ferred under  provisions  reserving 
title  until  the  payment  of  a  specified 
amount  (usually  designated  as  pur- 
chase price  or  rental).  This  excludes 
cases  which  in  general  involve  the 
question  of  what  is  a  lease  of  personal 
property;  but  cases  are  included 
which  consider  the  question  as  to 
whether  or  not  a  certain  contract  is 
a  conditional  sale  or  lease.  So,  cases 
involving  the  question  of  consignment 
contracts  in  general  are  excluded, 
but  cases  are  included  which  involve 
the  question  as  to  whether  or  not  a 
particular  contract  is  one  of  consign- 
ment or  of  conditional  sale.  Cases 
involving  conditional  sales  by  way  of 
security  for  an  indebtedness,  with  the 
right  of  repurchase  or  of  redemp- 
tion, are  also  excluded. 

Contracts  by  which  the  possession 
of  personal  property  passes  from  the 
owner  to  another  under  provisions  the 
apparent  object  of  which  is  to  re- 
serve the  title  to  the  owner,  notwith- 


standing a  change  of  possession,  are 
subject  to  different  constructions. 
They  may  be  construed  to  be  condi- 
tional sales,  absolute  sales  with  reser- 
vations of  title  as  security  (or,  what 
amounts  to  the  same  thing,  absolute 
sales  with  a  chattel  mortgage  back), 
leases,  consignment  contracts  for  re- 
sale, or  bailments.  The  latter  term, 
however,  does  not  sufficiently  discrim- 
inate, since  most  of  these  contracts 
amount  to  bailments.  In  general  it 
may  be  said  that  the  character  of  the 
contract  depends  upon  the  intention  of 
the  parties,  but  this  general  rule  is 
apt  to  be  misleading,  since  such  con- 
tracts are  frequently  construed  con- 
trary to  the  express  statements  there- 
in as  to  the  character  thereof  (see 
infra,  III.  b).  The  court  looks  to  the 
purpose  sought  to  be  attained  by  the 
contract,  and  to  the  surrounding 
facts  and  circumstances,  and  con- 
strues it  in  accordance  therewith,  as 
well  as  in  harmony  with  the  general 
cases  applicable  to  the  rights  enjoyed 
and  obligations  imposed  by  it.  The 
parties,  by  designating  the  character 
of  the  contract,  cannot  avoid  obliga- 
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tions  imposed  by  contracts  of  the 
actual  character  entered  into. 

The  term  "conditional  sale"  is  used 
to  designate  contracts  for  the  sale  of 
personalty  where  the  possession 
passes  at  once,  but  the  title  is  re- 
served .to  the  owner  to  pass  to  the 
buyer  only  upon  the  payment  of  the 
purchase  price.  To  paraphrase  pay- 
ment of  the  purchase  price  is  a  con- 
dition precedent  to  the  passing  of  the 
title.  In  determining  the  character 
of  a  contract  reserving  title  in  the 
seller  until  payment  of  the  purchase 
price,  but  transferring  possession  to 
the  buyer,  as  to  whether  it  is  an  abso- 
lute sale,  a  conditional  sale,  a  con- 
signment contract,  or  a  lease,  the 
cases  are  not  consistent,  although, 
with  but  few  exceptions,  there  is  har- 
mony upon  the  point  as  to  the  general 
essentials  of  contracts  of  conditional 
sale.  Much  of  the  confusion  in  re- 
gard to  these  contracts  is  due  to  the 
apparent  attempt,  by  stipulations 
therein  in  addition  to  that  reserving 
title,  to  secure  for  the  seller  the 
benefits  and  advantages  of  a  consign- 
ment contract  or  lease,  thus  preserv- 
ing all  of  the  benefits  and  avoiding 
all  the  disadvantages,  of  contracts 
of  conditional  sale. 

With  but  few  exceptions,  the  cases 
support  the  view  that  the  essential 
elements  of  a  conditional  sale  of  per- 
sonalty are  a  reservation  of  title  in 
the  seller,  and  an  obligation  upon  the 
part  of  the  buyer  to  accept  and  pay 
for  the  property  in  accordance  with 
the  terms  of  the  contract,  the  title 
passing  automatically  upon  the  per- 
formance of  that  condition. 

United  States.  —  Hervey  v.  Rhode 
Island  Locomotive  Works  (1877)  93 
U.  S.  664,  23  L.  ed.  1070;  Fosdick  v. 
Schall  (1879)  99  U.  S.  235,  25  L.  ed. 
339;  Seagrist  v.  Crabtree  (1889)  131 
U.  S.  287,  33  L.  ed.  125,  9  Sup.  Ct. 
Rep.  687;  Harkness  v.  Russell  (1886) 
118  U.  S.  663,  30  L.  ed.  285,  7  Sup  Ct. 
Rep.  51 ;  William  W.  Bierce  v.  Hutch- 
ins  (1907)  205  U.  S.  340,  51  L.  ed. 
828,  27  Sup.  Ct.  Rep.  524;  Bryant  v. 
Swofford  Bros.  Dry  Goods  Co.  (1909) 
214  U.  S.  279,  53  L.  ed.  997,  29  Sup. 
Ct  Rep.  614;  Bailey  v.  Baker  Ice 
Mach.  Co.  (1915)  239  U.  S.  268,  60  L. 


ed.  275,  36  Sup.  Ct.  Rep.  50;  Re  Ra- 
benau  (1902)  118  Fed.  471;  Re  Car- 
penter (1903)  125  Fed.  831;  Re  Tice 
(1905)  139  Fed.  52;  Re  Morris  (1907) 
156  Fed.  597;  H.  K.  Porter  Co.  v.  Boyd 
(1909)  96  C.  C.  A.  197,  171  Fed.  305; 
Re  G.  &  K.  Trunk  Co.  (1910)  176  Fed. 
1007 ;  A.  Leschen  &  Sons  Rope  Co.  v. 
Mayflower  Gold  Min.  &  Reduction  Co. 
(1909)  35  L.R.A.(N.S.)  1,  97  C.  C.  A. 
465, 173  Fed.  855;  Southern  Hardware 
&  Supply  Co.  V.  Clark  (1912)  119  C. 
C.  A.  339,  201  Fed.  1;  Big  Four  Im- 
plement Co.  V.  Wright  (1913)  47 
L.R.A.(N.S.)  1223,  125  C.  C.  A.  677, 
207  Fed.  535;  Corbett  v.  Riddle  (1913) 
126  C.  C.  A.  535,  209  Fed.  811;  Meier 
&  F.  Co.  V.  Sabin  (1914)  130  C.  C.  A. 
605,  214  Fed.  231 ;  Re  Vandewater  & 
Co.  (1915)  219  Fed.  627;  Re  Wegman 
Piano  Co.  (1915)  221  Fed.  128;  Shook 
V.  Levi  (1917)  153  C.  C.  A.  157,  240 
Fed.  121;  Graham  v.  J.  D.  Spreckels 
&  Bros.  Co.  (1918)  160  C.  C.  A.  206. 
248  Fed.  66,  certiorari  denied  in 
(1918)  247  U.  S.  507,  62  L.  ed.  1241, 
88  Sup.  Ct.  Rep.  427 ;  Re  Craig  Lum- 
ber Co.  (1921)  —  C.  C.  A.  — ,  269 
Fed.  755;  Pittsburgh  Locomotive  & 
Car  Works  v.  State  Nat  Bank  (1876) 
1  N.  Y,  Week.  Dig.  332,  Fed.  Cas.  No. 
11,198. 

Alabama. — Sumner  v.  Woods  (1880) 
67  Ala.  139,  42  Am.  Rep.  104;  Thorn- 
ton V.  Cook  (1893)  97  Ala.  630,  12 
So.  403;  Bronson  v.  Russell  (1904) 
142  Ala.  360,  37  So.  672 ;  Riley  v.  Dil- 
lon (1906)  148  Ala.  283,  41  So.  768; 
Higdon  V.  Garrett  (1909)  163  Ala. 
285,  50  So.  323 ;  Bass,  Heard  &  Howie 
V.  International  Harvester  Co.  (1910) 
169  Ala.  154,  33  L.R.A.  (N.S.)  374,  63 
So.  1014. 

Arizona* — McArthur  Bros.  Mercan- 
tile Co.  V.  Hagihara  (1921)  —  Ariz. 
— ,  13  A.L.R.  1038,  194  Pac.  836. 

Arkansas.  —  McRea  v.  Merrifield 
(1886)  48  Ark.  160,  2  S.  W.  782; 
Starnes  v.  Boyd  (1912)  101  Ark.  469, 
142  S.  W.  1143;  American  Can  Co.  v. 
White  (1917)  130  Ark.  381,  197  S.  W. 
695. 

California-— Miller  v.  Steen  (1866) 
30  Cal.  402,  89  Am.  Dec.  124;  Ver- 
mont Marble  Co.  v.  Brow  (1895)  109 
Cal.  236,  50  Am.  St.  Rep.  87,  41  Pac 
1031;   Van  Allen   v.  Francis    (1899) 
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123  Cal.  474,  56  Pac.  339;  Perkins  v. 
Mettler  (1899)  126  Cal.  100,  58  Pac. 
384;  Lundy  Furniture  Co.  v.  White 
(1900)  128  Cal.  170,  79  Am.  St.  Rep. 
41,  60  Pac.  759;  Silverstin  v.  Kohler 
&  Chase  (1919)  181  Cal.  51,  9  A.L.R. 
1177,  183  Pac.  451;  Morris  v.  Allen 
(1911)  17  Cal.  App.  684,  121  Pac.  690; 
Hogan  V.  Anthony  (1919)  40  Cal. 
App.  679,  182  Pac.  52;  Southern  Cali- 
fornia Hardwood  &  Mfg.  Co.  v.  Bor- 
ton  (1920)  —  Cal.  App.  — ,  189  Pac. 
1023. 

Connecticut.  —  Hine  v.  Roberts 
(1880)  48  Conn.  267,  40  Am.  Rep.  170; 
Crompton  v.  Beach  (1892)  62  Conn. 
25,  18  L.R.A.  187,  36  Am.  St.  Rep. 
323,  25  Atl.  446;  Re  Wilcox  &  H.  Co. 
(1898)  70  Conn.  220,  39  Atl.  163; 
Camp  V.  Charles  Thatcher  Co.  (1902) 
75  Conn.  165,  52  Atl.  953;  Unmack  v. 
Douglass  (1903)  75  Conn.  633,  55  Atl. 
12;  National  Cash  Register  Co.  v. 
Lesko  (1904)  77  Conn.  276,  58  Atl. 
967;  Hartford-Connecticut  Trust  Co. 
V.  Puritan  Laundry  (1920)  95  Conn. 
172,  111  Atl.  149. 

Delaware.  —  Townsend  v.  Melvin 
(1905)  5  Penn.  495,  63  Atl.  330;  Flint 
Wagon  Works  v.  Maloney  (1911)  3 
Boyce,  137,  81  Atl.  502. 

District  of  Columbia.  —  Bridget  v. 
Cornish  (1881)  1  Mackey,  29;  Sanders 
V.  Wilson  (1891)  8  Mackey,  555. 

Florida. — Mizall  Live  Stock  Co.  v. 
J.  J.  McCaskill  Co.  (1910)  59  Fla.  322, 
51  So.  547;  Dodson  Printers  Supply 
Co.  V.  Corbett  (1919)  78  Fla.  257, 
82  So.  804. 

Georgia.  —  Hays  v.  Jordan  (1890) 
85  Ga.  741,  9  L.R.A.  373,  11  S.  E.  833; 
Penland  v.  Cathey  (1900)  110  Ga.  431, 
35  S.  E.  659;  J.  B.  McCrary  Co.  v. 
Glennville  (1919)  149  Ga.  431,  100 
S.  E.  362;  Oaks  v.  Singer  Sewing 
Mach.  Co.  (1916)  17  Ga.  App.  517,  87 
S.  E.  719 ;  Mathewson  v.  Brigman  Mo- 
tors Co.  (1919)  23  Ga.  App.  304,  98  S. 
E.  98;  Kelley  v.  Overland  Sales  Co. 
(1920)  25,Ga.  App.  277,  103  S.  E.  41. 

Idaho.— Pease  v.  Teller  Corp.  (1912) 
22  Idaho,  809,  128  Pac.  981;  Keane 
V.  Kibble  (1915)  28  Idaho,  274,  154 
Pac.  972;  Miller-Cahoon  Co.  v.  Law- 
rence (1918)  31  Idaho,  704,  176  Pac. 
774. 

Illinois.  —  Murch  v.  Wright  (1868) 


46  111.  487,  95  Am.  Dec.  456;  Lucas 
V.  Campbell  (1878)  88  111.  447;  Conner 
V.  Borland-Grannis  Co.  (1920)  294 
111.  58,  128  N.  E.  317;  Gilbert  v.  Na- 
tional Cash  Register  Co.  (1898)  176 
111.  288,  52  N.  E.  22;  Herbert  v. 
Rhodes-Burford  Furniture  Co.  (1903) 
106  111.  App.  583;  Rosenbaum  v.  King 
(1904)  114  111.  App.  648;  Smeby  v. 
Grupczynski  (1914)  187  111.  App.  33; 
Staver  Carriage  (IJo.  v.  Richardson 
(1916)   203  111.  App.  620. 

Indiana.  —  Plummer  v.  Shirley 
(1861)  16  Ind.  380;  Dunbar  v.  Rawles 
(1867)  28  Ind.  225,  92  Am.  Dec.  311; 
Portland  v.  Indianapolis  Mortar  & 
Fuel  Co.  (1914)  57  Ind.  App.  166,  106 
N.  E.  735;  Portland  v.  Holmes  (1914) 
57  Ind.  App.  706,  107  N.  E.  322;  Cable 
Co.  v.  McElhoe  (1915)  58  Ind.  App. 
637,  108  N.  E.  790;  Schneider  v. 
Daniel  (reported  herewith)  ante, 
1410. 

Iowa. — ^Kammeier  y.  Ghauvet  (1919) 
—  Iowa,  — ,  171  N.  W.  165. 

Kentacky.  —  Vaughn  y.  Hopson 
(1874)  10  Bush,  337. 

Maine.— Lane  v.  Borland  (1836)  14 
Me.  77,  31  Am.  Dec.  33;  Bryant  v. 
Crosby  (1853)  36  Me.  562,  58  Am. 
Dec.  767 ;  Woodman  y.  Chesley  (1854) 
39  Me.  45;  Crocker  v.  GuUifer  (1858) 
44  Me.  491,  69  Am.  Dec.  118;  Gross 
V.  Jordan  (1891)  83  Me.  380,  22  Atl. 
250;  Hopkins  v.  Maxwell  (1898)  91 
Me.  247,  89  Atl.  573 ;  Arthur  E.  Guth 
Piano  Co.  v.  Adams  (1916)  114  Me. 
390,  96  Atl.  722. 

Massachusetta — ^Barrett  v.  Pritch- 
ard  (1824)  2  Pick.  512,  13  Am.  Dec. 
449;  Reed  y.  Upton  (1830)  10  Pick. 
522,  20  Am.  Dec.  545;  Hurnanen  v. 
Nicksa  (1917)  228  Mass.  346,  117  N. 
E.  325;  Schmidt  v.  Ackert  (1918)  231 
Mass.  330,  121  N.  E.  24;  Russell  v. 
Martin  (1919)  232  Mass.  379,  122  N. 
E.  447;  Worcester  Morris  Plan  Co.  v. 
Mader  (1920)  —  Mass.  — ,  128  N.  E. 
777. 

Michigan^ — ^Whitney  v.  McConnell 
(1874)  29  Mich.  12;  Wickes  Bros.  v. 
Hill  (1897)  115  Mich.  333,  73  N.  W. 
375;  Bunday  v.  Columbus  Mach.  Co. 
(1906)  143  Mich.  10,  5  L.R.A.(N.S.) 
475,  106  N.  W.  897;  Atkinson  v.  Ja- 
pink  (1915)  186  Mich.  338,  152  N.  W. 
1079;  Toledo  Scale  Co.  v.  Gogo  (1915) 
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186  Mich.  442,  152  N.  W.  1046,  Atin. 
Cas.   1917E,   601;   Young  v.   Phillips 

(1918)  202  Mich.  480,  168  N.  W.  549, 
later  appeal  in  (1918)  203  Mich.  566, 
169  N.  W.  822;  Owen  &  Co.  v.  Keller 

(1919)  206  Mich.  555,  173  N.  W.  343; 
Niman  v.  Story  &  C)lark  Piano  Co. 
(1921)  —  Mich.  — ,  181  N.  W.  1017. 
And  see  National  Cash  Register  Co. 
V.  Paul  (reported  herewith)  ante, 
1416. 

Minnesota. — Cortland  Wagon  Co.  v. 
Sharvy  (1893)  52  Minn.  216,  53  N.  W. 
1147;  Keystone  Mfg.  Co.  v.  Cassellius 
(1898)  74  Minn.  115,  76  N.  W.  1028; 
H.  H.  Babcock  Co.  v.  Williams  (1898) 
75  Minn.  147,  77  N.  W.  791 ;  Bradley, 
C.  &  Co.  V.  Benson  (1904)  93  Minn. 
91,  100  N.  W.  670. 

Mississippi.  —  Mount  v.  Harris 
(1843)  1  Snedes  &  M.  185,  40  Am. 
Dec.  89;  Ham  v.  Cerniglia  (1895)  73 
Miss.  290,  18  So.  577. 

Missaiiri, — ^Vette  v.  J.  S.  Merrell 
Drug  Co.  (1909)  137  Mo.  App.  229, 
117  S.  W.  666. 

Montana. — Bennett  Bros.  Co.  v.  Tam 

(1900)  24  Mont.  457,  62  Pac.  780. 
'Sebraaksu — ^Richardson  Drug  Co.  v. 

Teasdall  (1897)  52  Neb.  698,  72  N. 
W.  1028;  Richardson  Drug  Co.  v. 
Plummer  (1898)  56  Neb.  523,  76  N. 
W.  1086;  People's  Furniture  &  Carpet 
Co.  V.  Crosby  (1898)  57  Neb.  282,  73 
Am.  St.  Rep.  504,  77  N.  W.  658 ;  Rich- 
ardson Drug  Co.  V.  Oberfelder  (1899) 
58  Neb.  822,  80  N.  W.  50. 

Nevada.  —  Studebaker  v.  Witcher 
(1921)  —  Nev.  — ,  195  Pac.  334. 

New  Jersey. — Lauter  Co.  v.  Isen- 
reath  (1909)  77  N.  J.  L.  323,  72  Atl. 
56;  Wood  v.  Cox  (1921)  92  N.  J.  Eq. 
307,  113  Atl.  501. 

New  York.— Boon  v.  Moss  (1877)  70 
N.  Y.  465;  People  v.  Gluck  (1907)  188 
N.  Y.  167,  80  N.  E.  1022;  Central 
Union  Gas  Co.  v.  Browning  (1913) 
210  N.  Y.  10,  103  N.  E.  822;  Jacob 
V.  Haefelien  (1900)  54  App.  Div.  570, 
66  N.  Y.  Supp.  1007;  Equitable  Gen- 
eral   Providing    Co.    v.    Eisentrager 

(1901)  34  Misc.  179,  68  N.  Y.  Supp. 
866;  Duntz  v.  Granger  Brewing  Co. 
(1903)  41  Misc.  177,  83  N.  Y.  Supp. 
957,  affirmed  in  (1904)  96  App.  Div. 
631,  89  N.  Y.  Supp.  1103,  affirmed  in 
(1906)  184  N.  Y.  595,  77  N.  E.  1186; 


Smith  V.  Williams  (1904)  90  App.  Div. 
507,  85  N.  Y.  Supp.  506;  Weiss  v. 
Leichter  (1909)  113  N.  Y.  Supp.  999; 
Gardner  v.  Cameron  (1913)  155  App. 
Div.  750,  140  N.  Y.  Supp.  634,  affirmed 
in  (1915)  215  N.  Y.  682,  109  N.  E. 
1074;  Ostrander  v.  Bricka  (1915)  91 
Misc.  255,  154  N.  Y.  Supp.  786,  af- 
firmed in  (1915)  171  App.  Div.  975, 
156  N.  Y.  Supp.  1137,  affirmed  in 
(1918)  224  N.  Y.  654,  121  N.  E.  882; 
Bramhall,  Deane  Co.  v.  McDonald 
(1916)  172  App.  Div.  780,  158  N.  Y. 
Supp.  736;  Siegel  v.  Rieser  (1916)  97 
Misc.  684,  162  N.  Y.  Supp.  391;  Geo. 
A.  Ohl  &  Co.  V.  Standard  Steel  Sec- 
tions  (1917)  179  App.  Div.  637,  167 
N.  Y.  Supp.  184;  Sanitary  Carpet 
Cleaner  v.  Reed  Mfg.  Co.  (1913)  159 
App.  Div.  587,  145  N.  Y. .  Supp.  218, 
162  App.  Div.  924;  Nash  v.  Weaver 
(1881)  23  Hun,  513;  Brewster  v. 
Baker  (1855)  20  Barb.  364;  Wait  v. 
Green  (1862)  62  Barb.  241;  Campbell 
Printing  Press  Co.  v.  Oltroggee  (1885) 
13  Daly,  247. 

North  Carolina. — Ellison  v.  Jones 
(1843)  26  N.  C.  (4  Ired.  L.)  48;  Yas- 
ser v.  Buxton  (1882)  86  N.  C.  335; 
State  ex  rel.  Pate  v.  Oliver  (1889)  104 
N.  C.  458,  10  S.  E.  709;  Barrington 
V.  Skinner  (1895)  117  N.  C.  52,  23  S. 
E.  90;  Clark  v.  Hill  (1895)  117  N.  C. 
12,  53  Am.  St.  Rep.  574,  23  S.  E.  91; 
Singer  Mfg.  Co.  v.  Gray  (1897)  121 
N.  C.  168,  28  S.  E.  257;  Thomas  v. 
Cooksey  (1902)  130  N.  C.  148,  41  S. 
E.  2;  Hamilton  v.  Highlands  (1907) 
144  N.  C.  279,  56  S.  E.  929,  12  Ann. 
Cas.  876;  Guy  v.  BuUard  (1919)  178 
N.  C.  228,  100  S.  E.  328. 

North  Dakota. — Morrison  Mfg.  Co. 
V.  Fargo  Storage  &  Transfer  Co. 
(1907)  16  N.  D.  256,  113  N.  W.  605; 
Poirier  Mfg.  Co.  v.  Kitts  (1909)  18 
N.  D.  556,  120  N.  W.  558 ;  Pf eiffer  v. 
Norman  (1911)  22  N.  D.  168,  38 
L.R.A.(N.S.)  891,  133  N.  W.  97. 

Oregon. — Washburn  v.  Inter-Moun- 
tain Min.  Co.  (1910)  56  Or.  578,  109 
Pac.  382,  Ann.  Cas.  1912C,*  357;  Mc- 
Daniel  v.  Chiaramonte  (1912)  61  Or. 
403,  122  Pac.  33;  Francis  v.  Bohart 
(1915)  76  Or.  3,  L.R.A:1916A,  922,  143 
Pac.  920,  147  Pac.  755;  Miles  v.  Sabin 
(1918)  90  Or.  129,  175  Pac.  863. 

Pennsylvania.    —    Rose    v.    Story 
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(1845)  1  Pa.  St.  190.  44  Am.  Dec.  121 
(reservation  valid  only  between  the 
parties  and  not  as  to  creditors). 

Rhode  Island.  —  Carpenter  v.  Scott 
(1881)  13  R.  I.  477, 

South  Carolina. — Talmadge  v.  Oli- 
ver (1881)  14  S.  C.  522. 

South  Dakota. — Pringle  v.  Canfield 
(1905)  19  S.  D.  506,  104  N.  W.  223; 
International  Harvester  Co.  v.  Pott 
(1913)  32  S.  D.  82, 142  N.  W.  652,  Ann. 
Cas.  1916A,  327. 

Tennessee. — Singer  Mfg.  Co.  v.  Cole 
(1880)  4  Lea,  439,  40  Am.  Rep.  20; 
Cowan  V.  Singer  Mfg.  Co.  (1893)  92 
Tenn.  376,  21  S.  W.  663;  Meagher  v. 
Hollenberg  (1882)  9  Lea,  392. 

Texas.  —  Dunn  v.  Elser  (1885)  2 
Tex.  App.  Civ.  Cas.  (Willson)  631. 

Utah.— Passow  v.  Emery  (1910)  37 
Utah,  49,  106  Pac.  935. 

Vermont. — Bradley  v.  Arnold  (1844) 
16  Vt.  382 ;  Rowan  v.  Union  Arms  Co. 
(1863)  36  Vt.  124;  Whitcomb  v.  Wood- 
worth  (1882)  54  Vt.  544;  Page  v. 
Edwards  (1891)  64  Vt.  124,  23  Atl. 
917;  Nye  v.  Daniels  (1902)  75  Vt.  81, 
53  Atl.  150;  Clark  v.  Clement  (1903) 
75  Vt.  417,  56  Atl.  94;  Grand  Isle  v. 
McGowan  (1914)  88  Vt.  140,  92  Atl.  6. 

Washington.  —  De  Saint  Germain  v. 
Wind  (1887)  3  Wash.  Terr.  189, 13  Pac. 
753;  Eisenberg  v.  Nichols  (1900)  22 
Wash.  70,  79  Am.  St.  Rep.  917,  60  Pac. 
124;  Quinn  v.  Parke  &  L.  Machinery 
Co.  (1892)  5  Wash.  276,  31  Pac.  866; 
Page  V.  Urick  (1903)  31  Wash.  601, 
96  Ani.  St.  Rep.  924,  72  Pac.  454 ;  Jen- 
nings V.  Schwartz  (1914)  82  Wash. 
209,  144  Pac.  39,  on  rehearing  (1915) 
86  Wash.  202,  149  Pac.  947;  Jordan 
V.  Peek  (1918)  103  Wash.  94,  173  Pac. 
726. 

West  Virginia. — McGinnis  v.  Savage 
(1887)  29  W.  Va.  361,  1  S.  E.  746; 
Baldwin  v.  Van  Wagener  (1889)  33 
W.  Va.  293,  10  S.  E.  716. 

Wisconsin.— W.  W.  Kimball  Co.  v. 
Mellon  (1891)  80  Wis.  133,  48  N.  W. 
1100;  Wolf  Co.  V.  Kutch  (1911)  147 
Wis.  209,  132  N.  W.  981;  John  Deere 
Plow  Co.  V.  Edgar  Farmer  Store  Co. 
(1913)  154  Wis.  490,  143  N.  W.  194. 

Wyoming. — Studebaker  Bros.  Co.  v. 
Mau  (1905)  13  Wyo.  358,  110  Am.  St. 
Rep.  1001,  80  Pac.  151. 

A  conditional  sale  is  a  purchase  for 
17  A.L.R.— 90. 


a  price  paid,  or  to  be  paid,  to  become 
absolute  upon  a  particular  event. 
Schneider  v.  Daniel  (reported  here- 
with) ante,  1410.  A  ''conditional 
sale,"  as  that  term  is  used  and  under- 
stood in  the  affairs  of  business,  is  an 
agreement  for  the  sale  of  an  article 
of  merchandise  or  other  chattel,  in 
which  the  vendee  undertakes  to  pay 
the  price,  and  receives  possession  of 
the  article  or  chattel,  but  the  title 
is  not  to  pass  until  the  purchase  price 
is  fully  paid.  Young  v.  Phillips 
(1918)  203  Mich.  566,  169  N.  W.  822. 

In  Boscobel  v.  Muscoda  Mfg.  Co. 
(1921)  —  Wis.  — ,  183  N.  W.  963,  the 
court  said:  "While  a  sale,  by  the 
terms  of  which  the  purchaser  is  to 
pay  cash  on  delivery,  is  in  a  sense 
conditional,  .  .  .  the  distinguishing 
feature  of  a  'conditional  sale,'  as  that 
term  is  used  and  understood,  means 
a  sale  by  which  the  title  to  the  goods 
is  to  remain  in  the  seller  until  the 
payment  of  the  price,  but  the  posses- 
sion and  use  of  the  goods  are  with 
the  purchaser  until  there  is  a  default 
in  payment." 

In  McDaniel  v.  Chiaramonte  (1912) 
61  Or.  403,  122  Pac.  33,  the  court  said 
that  "the  term  'conditional  sale'  is, 
however,  commonly  applied  to  a  class 
of  transactions  where,  by  the  terms  of 
the  contract,  the  possession  of  the 
goods  is  delivered  to  the  buyer;  but  the 
property  in  them  is  to  remain  in  the 
seller  until  the  payment  of  the  price. 
The  transaction  is  none  the  less  a 
conditional  sale,  because  the  defend- 
ant is  obligated  absolutely  to  pay  the 
price,  as  that  is  a  condition  alike  of 
absolute  and  conditional  sales."  This 
view  is  in  harmony  with  the  general 
trend  of  the  cases. 

But  it  has  been  said:  "The  op- 
tional payment  of  the  purchase  price 
is  as  essential  to  constitute  a  trans- 
action* a  conditional  sale  as  the  con- 
ditional passing  of  the  title;  and  a 
transaction  that,  in  express  terms, 
imposes  an  unconditional  liability  up- 
on the  vendee  to  pay  the  purchase 
price  for  the  property  delivered, 
.  .  .  is  essentially,  and  in  legal 
effect,  an  absolute,  and  not  a  condi- 
tional, sale.  .  .  .  We  are,  therefore, 
clearly  of  the  opinion  that  the  agree- 
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ment  and  notes  evidencing  the  trans- 
action between  the  interveners  and 
Smith  constituted  an  absolute  sale, 
and  that  the  attempt  to  reserve  a  lien 
on  the  property  as  security  for  the 
payment  of  the  purchase  price  was 
void  as  to  third  parties,  as  being  in 
contravention  of  our  Chattel  Mortgage 
Act."  Andrews  v.  Colorado  Sav.  Bank 
(1894)  20  Colo.  813,  46  Am.  St.  Rep. 
291,  36  Pac.  902. 

In  Reed  v.  Upton  (1830)  10  Pick. 
(Mass*)  522,  20  Am.  Dec.  545,  the 
court  said  that  the  cases  (involving  a 
conditional  sale)  ^'proceed  upon  this 
principle — ^that  where  there  is  an  ex- 
ecutory contract  for  a  sale  at  a  future 
time,  or  upon  the  performance  of  a 
certain  condition,  and  in  the  meantime 
a  separate  contract  that  the  property 
shall  go  into  the  possession  of  the 
bargainee  for  a  particular  purpose, — 
as,  to  depasture  the  sheep,  to  manu- 
facture the  wool  into  cloth,  and,  in 
the  case  at  bar,  to  have  the  use  of  the 
machine  for  a  certain  term,^the  sale 
was  not  executed,  and  the  property 
was  not  changed,  till  the  contemplated 
act  was  done,  or  the  condition  per- 
formed." 

So,  in  Poirier  Mfg.  Co.  v.  Kitts 
(1909)  18  N.  D.  556,  120  N.  W.  558, 
citing  6  Am.  &  Eng.  Enc.  Law,  457, 
the  court  defines  a  conditional  sale  to 
be  a  sale  in  which  the  transfer  of 
title  in  the  thing  sold  to  the  purchaser, 
or  his  retention  of  it,  is  made  to 
depend  upon  the  performance  of  some 
condition.  In  Sumner  v.  Woods  (1880) 
67  Ala.  139,  42  Am.  Rep.  'l04,  the  rule 
is  stated  that,  where  there  is  an  ex- 
press stipulation  in  the  sale  of  per- 
sonal property  that  the  property  shall 
not  be  the  buyer's  until  the  price  is 
paid,  the  title  does  not  pass,  the  trans- 
action being  a  mere  conditional  sale. 
In  Davis  Gasoline  Engine  Works  Co.  v. 
McHugh  (1902)  115  Iowa,  415,  88 
N.  W.  948,  in  distinguishing  between 
a  contract  for  the  purchase  of  an 
article  subject  to  approval  and  a 
conditional  sale,  the  court  said  that 
a  conditional  sale,  as  contemplated  by 
the  statute  relative  to  conditional 
sales,  is  one  which  is  to  take  effect 
upon  the  performance  of  a  condition 
by  the  vendee.    A  reservation  of  title 


in  a  contract,  with  nothing  on  the  face 
of  the  contract  to  show  that  it  was 
intended  as  a  mortgage,  pledge,  or 
other  security,  constitutes  a  condi- 
tional sale.  Graham  v.  J.  D.  Spreck- 
els  &  Bros.  Co.  (1918)  160  C.  C.  A.  206, 
248  Fed.  66,  certiorari  denied  in 
(1918)  247  U,  S.  607,  62  L.  ed.  1241, 
38  Sup.  Ct.  Rep.  427. 

It  has  been  said  that  a  conditional 
sale  is  not  a  pledge  or  lien  in  the 
nature  of  a  chattel  mortgage ;  it  is  an 
executory  contract  of  sale,  by  the 
terms  of  which  the  right  of  possession 
vests  in  the  vendee,  but  the  title  re- 
mains in  the  vendor  until  the  fulfil- 
ment of  conditions  imposed  upon  the 
vendee  (generally  the  payment  of  the 
purchase  price),  when  the  title  ipso 
facto  passes  to  the  vendee  by  virtue 
of  the  original  agreement.  Defiance 
Mach.  Works  v.  Gill  (1920)  170  Wis. 
477,  175  N.  W.  940. 

In  Cable  Piano  Co.  v.  Estes  (1921) 
—  Ala.  — ,  89  So.  372,  the  court  said 
that  a  reservation  of  title  is  more  than 
a  lien  in  the  holder  of  the  title.  The 
reservation  prevents  the  title  from 
vesting  in  the  party  contracting  for 
the  purchase  until  its  purchase  price 
is  fully  paid. 

In  Singer  Mfg.  Co.  v.  Gray  (1897) 
121  N.  C.  168,  28  S.  E.  257,  the  court 
said:  "A  conditional  sale  is  a  sale, 
but  upon  condition,  in  which  the 
purchaser  sustains  the  relation  of  a 
mortgagor,  and  the  seller  that  of  the 
mortgagee.  And  a  discharge  of  the 
debt — ^the  condition — by  the  purchaser 
is  a  discharge  of  the  lien  of  the  seller." 
In  this  case,  however,  the  court  was 
distinguishing  between  a  conditional 
sale  and  a  lease. 

There  may  be  an  implied  reservation 
of  title  in  the  seller  of  property  which 
will  cause  the  sale  to  be  conditional 
rather  than  absolute.  McManus  v. 
Walters  (1900)  62  Kaiu  128,  61  Pac. 
686. 

In  Penland  v.  Cathey  (1900)  110  Ga. 
431,  35  S.  E.  659,  an  oral  agreement 
between  the  owner  of  a  horse  and  a 
third  person  that  the  latter  might 
take  the  horse,  and,  when  he  paid  a 
certain  price  for  it,  he  could  have  the 
horse,  was  held  to  be  a  conditional 
sale,  and  invalid  as  to  the  creditors  of 


ANNO.— CONDITIONAL  SALE— WHAT  AMOUNTS  TO. 


1427 


the  buyer  under  the  recording  act  of 
Georgia. 

In  Estes  v.  J.  B.  Lamb  &  Co.  (1921) 
—  Ark.  — ,  233  S.  W.  99,  a  transaction 
was  held  to  constitute  a  conditional 
sale  although  evidenced  by  a  promis- 
sory note  containing  no  provision  re- 
serving title,  there  being,  however,  an 
oral  reservation  of  title. 

A  conditional  sale  cannot  be  based 
upon  a  transaction  by  which  the  title 
is  reserved  to  a  person  who  was  never 
the  owner  thereof.  Payne  v.  Parker 
(1909)  95  Miss.  375,  48  So.  836.  The 
court  said  that,  in  order  for  the  seller 
to  enforce  his  claim,  he  must  be  in 
fact  the  owner  of  the  property,  and 
make  a  bona  fide  sale  thereof  to  a 
bona  lide  purchaser,  by  which  sale  the 
actual  possession  of  the  property  shall 
be  in  truth  changed. 

So,  where  the  only  attempted  reser- 
vation of  title  is  the  provision  that 
the  property  shall  stand  good  for  cer- 
tain debts,  it  does  not  constitute  a 
conditional  sale.  Yale  Auto.  Co.  v. 
Walker  (1920)  146  Ark.  344,  224  S.  W. 
632. 

In  Tomlinson  v.  Roberts  (1856)  26 
Conn.  477,  68  Am.  Dec.  367,  it  is  held 
that  an  executory  agreement  for  the 
sale  of  a  horse  on  a  future  day,  with 
a  provision  that  the  buyer  might,  until 
such  time,  use  it  in  his  business  at  a 
particular  price  for  such  use,  was 
neither  an  absolute  nor  a  conditional 
sale,  but  was  merely  an  agreement  to 
sell. 

The  word  'title"  cannot  be  substi- 
tuted for  the  term  "possession,"  used 
in  a  contract  of  sale,  and  hence,  where 
the  latter  term  is  used,  it  does  not 
evidence  a  conditional  sale.  Maxson 
V.  Ashland  Iron  Works  (1917)  85  Or. 
345,  166  Pac.  37,  167  Pac.  271. 

A  conditional  sale  implies  a  delivery 
to  the  purchaser  of  the  subject-matter, 
the  title  passing  only  upon  the  per- 
formance of  a  condition  precedent,  or 
becoming  reinvested  in  the  seller  upon 
failure  to  perform  a  condition  subse- 
quent. Union  Stock  Yards  &  Transit 
Co.  v.  Western  Land  &  Cattle  Co. 
(1893)  7  C.  C.  A.  660,  18  U.  S.  App. 
438,  59  Fed.  49.  It  has  been  said  that 
the  term  "conditional  sale"  is  com- 
monly applied  to  a  class  of  contracts 


under  which  the  possession  of  the 
goods  is  delivered  to  the  buyer,  but 
the  property  in  them  is  to  remain  in 
the  seller  until  the  payment  of  the 
rice;  but  that  the  term  is  inaccurate, 
and  tends  to  confusion,  since  the 
transaction  is  not  in  reality  a  sale, 
but  an  agreement  to  sell.  Kingman 
Plow  Co.  V.  Joyce  (1916)  194  Mo.  App. 
367,  184  S.  W.  490. 

//.  Conditional  8ale  contracts  contrasted 
with  allied  contracts* 

a.  In  general. 

Conditional  sale  contracts  have  ele- 
ments rendering  them  distinguishable 
from  other  contracts  possessing  some 
features  in  common  with  them.  As 
heretofore  pointed  out,  these  different 
contracts  would  be  easily  distinguish- 
able, were  it  not  that  the  distinguish- 
ing features  of  more  than  one  of  these 
contracts  are  incorporated  in  a  single 
instrument,  and  since  these  provisions 
are  inconsistent,  or,  at  least,  not  sub- 
ject to  a  construction  which  will  give 
full  force  and  effect  to  each  provision, 
the  contract  is  of  a  hybrid  character, 
and  the  ultimate  classification  or 
characterization  of  it  will  be  governed 
by  the  dominant  motive  or  object 
sought  to  be  achieved  thereby. 

It  has  been  deemed  advisable  to 
classify  the  cases  in  the  various  sub- 
divisions of  II.,  so  as  to  contrast  con- 
ditional sale  contracts  with  various 
other  specific  classes  of  contracts, 
and  in  the  subdivisions  of  III.,  so  as 
to  show  the  effect  of  particular  form 
or  language  to  characterize  the  par- 
ticular contract  before  the  court. 

b.  Conditional  sale  or  chattel  mortgage 
(absolute  sale  with  reservation  of 
title  as  secttrity) . 

1.  In  general. 

Notwithstanding  a  provision  reserv- 
ing title  to  the  article  until  payment 
of  the  purchase  price,  the  contract 
may  constitute  an  absolute  sale.  In 
passing  upon  the  question  as  to 
whether  or  not  a  contract  with  a  reser- 
vation of  title  constitutes  a  condi- 
tional sale,  or  a  sale  with  a  reserva- 
tion merely  in  the  nature  of  a  lien, 
the  courts,  if  they  take  the  latter  view 
of  the  contract,  do  not  always  style 
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it  an  absolute  sale,  but  may  character- 
ize the  transaction,  as  a  whole,  as  a 
chattel  mortgage.  Such  cases,  how- 
ever, are  treated  as  being  in*  effect 
similar  to  those  styling  such  a  trans- 
action an  absolute  sale,  with  a  reser- 
vation of  title  as  a  lien  or  chattel 
mortgage. 

It  sometimes  becomes  a  close  ques- 
tion to  determine  whether  a  contract 
is  one  of  absolute  sale  with  a  reserva- 
tion of  title  by  way  of  a  chattel  mort- 
gage or  collateral  security,  or  whether 
it  is  a  conditional  sale  contract  with 
an  absolute  reservation  of  title  in  the 
consignor,  with  payment  of  the  pur- 
chase price  a  condition  precedent  to 
the  passing  of  title.  The  test  to  be 
applied  in  determining  the  character 
of  the  contract  in  this  regard  is  not 
entirely  clear.  It  may  be  said,  how- 
ever,* that  if  the  contract  contains 
provisions  indicating  that  title  has 
vested  in  the  buyer,  and  hence  incon- 
sistent with  the  theory  that  the  title 
remains  in  the  seller,  it  will  be  con- 
strued to  be  an  absolute  sale,  and  not 
a  conditional  sale,  and  in  this  regard 
it  may  be  said  that,  in  construing  pro- 
visions in  the  contract  by  which  the 
seller  seeks  further  or  additional  se- 
curity, or  rights  other  than  the  mere 
reservation  of  title  to  the  property, 
the  courts  are  not  astute  to  hold  a 
contract  to  be  one  of  conditional  sale, 
but  will  hold  it  to  be  one  of  absolute 
sale  with  a  reservation  of  title 
amounting,  at  least  in  effect,  to  a  chat- 
tel mortgage. 

United  States. — Pontiac  Buggy  Co. 
V.  Skinner  (1908)  158  Fed.  858;  Char- 
avay  v.  York  Silk  Mfg.  Co.  (1909)  170 
Fed.  819;  Re  Lausman  (1910)  183 
Fed.  647;  Mishawaka  Woolen  Mfg. 
Co.  V.  Westveer  (1911)  112  C.  C.  A. 
109,  191  Fed.  465;  Miller  Pasteurizing 
Mach.  Co.  V.  Conway  (1914)  214  Fed. 
485;  John  Deere  Plow  Co.  v.  Mowry 
(1915)  137  C.  C.  A.  539,  222  Fed.  1; 
Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Croll  (1916)  145  C.  C.  A. 
565,  231  Fed.  679;  Emerson-Branting- 
ham  Implement  Co.  v.  Lawson  (1916) 
237  Fed.  877 ;  Ford  Motor  Co.  v.  Ben- 
jamin E.  Boone  (1917)  156  C.  C.  A. 
621,  244  Fed.  335;  Re  American  Steel 
Supply  Syndicate  (1919)  256  Fed. 
876;  Re  Bonk   (1920)   268  Fed.  1012; 


Re  Stoughton  Wagon  Co.   (1916)   145 
C.  C.  A.  562,  231  Fed.  676. 
California.   —   Palmer   v.   Howard 

(1887)  72  Cal.  293,  1  Am.  St.  Rep.  60, 
13  Pac.  858. 

Colorado.— Clark  v.  Bright  (1901) 
30  Colo.  199,  69  Pac.  506;  Beatrice 
Creamery  Co.  v.  Sylvester  (1919)  65 
Colo.  569,  13  A.L.R.  441,  179  Pac.  154 ; 
First  Cong.  Church  v.  Grand  Rapids 
School  Furniture  Co.  (1900)  15  Colo. 
App.  46,  60  Pac.  948. 

Georgia.— Arnold  v.  Booth  (1919) 
24  Ga.  App.  416,  100  S.  E.  779. 

Kansas. — D.  M.  Osborne  &  Co.  v. 
Connor  (1896)  4  Kan.  App.  609,  46 
Pac.  327. 

Kentucky.    —    Baldwin     v.     Crow 

(1888)  86  Ky.  679,  7  S.  W.  146;  Mon- 
tenegro-Riehm  Music  Co.  v.  Beuris 
(1914)  160  Ky.  557,  L.R.A.1916C,  557, 
169  S.  W.  986. 

Michigan.  —  Darwin  v.  Mason 
(1893)  98  Mich.  237,  57  N.  W.  123; 
Young  V.  Phillips  (1918)  202  Mich. 
480,  168  N.  W.  549;  NATIONAL  Cash 
Register  Co.  v.  Paul  (reported  here- 
with) ante,  1416  (followed  in  Re 
Nader  (1921)  276  Fed.  123,  applying 
Michigan  rule  as  to  contract  identical 
in  form) . 

Missouri.  —  Gilbert  Book  Co.  v. 
Sheridan  (1905)  114  Mo.  App.  332,  89 
S.  W.  555, 

New  York.  —  Goldsmith  v.  Levin 
(1887)  8  N.  Y.  S.  R.  313;  Sheeley  v. 
Holmes  Music  Co.  (1919)  189  App. 
Div.  756,  179  N.  Y.  Supp.  202. 

South  Carolina. — Talbott  v.  Sandi- 
fer  (1888)  27  S.  C.  624,  4  S.  E.  152; 
Singer  Mfg.  Co.  v.  Smith  (1894)  40  S. 
C.  529,  42  Am.  St  Rep.  897,  19  S.  E. 
132. 

Wisconsin.  —  Strong  v.  Hoskin 
(1893)  85  Wis.  497,  55  N.  W.  852; 
Lauerman  Bros.  Co.  v.  Riehl  (1914) 
156  Wis.  12,  145  N.  W.  174. 

And  see  cases  cited  infra,  III.  b  and 
c. 

This  construction  is  apparently 
upon  the  ground  that  if  title  is  re- 
tained as  security  merely,  and  the 
seller  is  given  the  right  to  reclaim  and 
resell  the  property,  the  taking  and 
holding  of  additional  security,  and  en- 
forcement of  statutory  liens,  are  not 
inconsistent    with     the     reservation. 
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The  condition  is  not  alone  a  reserva- 
tion of  title,  but  evidences  the  inten- 
tion to  permit  the  retaking  of  the 
thing  sold,  sell  it,  and  recover  any  bal- 
ance of  the  purchase  price  which  may 
be  unpaid.  Atkinson  v.  Japink  (1915) 
186  Mich.  335,  152  N.  W.  1079. 

In  Elliott  v.  Emerson  Piano  Co. 
(1899)  80  111.  App.  51,  an  instrument 
held  to  be  a  chattel  mortgage,  and  not 
a  conditional  sale,  provided  that  the 
article  for  the  payment  of  which  the 
instrument  was  given  should  remain 
the  property  of  the  owner  until  all  the 
payments  for  it  should  be  made,  and 
that  when  they  were  made  the  full, 
absolute,  complete  title  should  vest  in 
the  purchaser.  The  court  said  that 
the  language  of  the  contract  indicated 
a  sale  and  delivery  of  the  piano,  and, 
although  the  parties  agreed  as  be- 
tween themselves  that  the  title  should 
remain  in  appellee,  as  to  third  parties 
without  statutory  or  other  notice, 
it  vested  immediately  in  the  purchas- 
er. This  holding  is  based  upon  a 
statute  rendering  contracts  of  this 
kind  invalid  unless  recorded. 

Upon  this  point,  in  Studebaker  Bros. 
Co.  V.  Mau  (1904)  13  Wyo.  358.  110 
Am.  St.  Rep.  1001,  80  Pac.  151.  the 
court  said:  "The  proper  construc- 
tion of  contracts  of  the  character  of 
the  one  involved  in  this  action  is  al- 
ways attended  with  some  difficulty  by 
reason  of  the  narrow  line  of  distinc- 
tions between  conditional  sale  con- 
tracts and  chattel  mortgages;  each 
case  depending  upon  its  peculiar  or 
special  circumstances.  The  intention 
of  the  parties  is  to  control;  and  this 
is  to  be  ascertained  from  all  of  the 
language  used  in  the  contract,  the  cir- 
cumstances attending  the  transaction, 
and  the  conduct  of  the  parties.  Such 
a  construction  should  be  adopted  as 
w^ill,  if  possible,  harmonize  and  give 
effect  to  all  of  the  terms  and  provi- 
sions of  the  contract,  without  omitting 
or  disregarding  any  of  them.  It  is 
made  an  express  condition  of  this  con- 
tract that  the  title  or  ownership  of  the 
property  should  not  pass  from  the 
company  until  the  purchase  price 
should  be  paid  in  full.  This  is  a  con- 
dition to  be  performed  before  the  title 
should  pass  from  the  company,  and  is 


entirely  inconsistent  with  the  idea  of 
an  absolute  sale  and  a  mortgage 
back." 

A  conditional  sale  contract  is  not, 
however,  converted  into  a  contract  of 
absolute  sale,  with  a  reservation  of 
title  as  security,  by  provisions  therein 
securing  to  the  seller  rights,  privi- 
leges, or  benefits  in  addition  to  those 
arising  from  the  mere  reservation  of 
title,  i-f  they  are  not  inconsistent  with 
the  continued  retention  of  title  in  the 
seller. 

United  States.  —  Hervey  v.  Rhode 
Island  Locomotive  Works  (1877)  93  U. 
S.  664,  23  L.  ed.  1003;  Fosdick  v. 
Schall  (1878)  99  U.  S.  235,  25  L.  ed. 
339;  Bailey  v.  Baker  Ice  Mach.  Co. 
(1915)  239  U.  S.  268,  60  L.  ed.  275,  36 
Sup.  Ct.  Rep.  50;  Southern  Hardware 
&  Supply  Co.  V.  Clark  (1912)  119  C.  C. 
A.  339,  201  Fed.  1 ;  Corbett  v.  Riddle 
(1913)  126  C.  C.  A.  535,  209  Fed.  811; 
Graham  v.  J.  D.  Spreckels  &  Bros.  Co. 
(1918)  160  C.  C.  A.  206,  248  Fed.  66, 
certiorari  denied  in  (1918)  247  U.  S. 
507.  62  L.  ed.  1241,  38  Sup.  Ct.  Rep. 
427. 

Alabama.  —  Higdon  v.  Garrett 
(1909)  163  Ala.  285,  50  So..  323. 

Arizona. — McArthur  Bros.  Mercan- 
tile Co.  V.  Hazihara  (1921)  —  Ariz. 
— ,  13  A.L.R.  1038,  194  Pac.  336. 

Arkansas. — SCarnes  v.  Boyd  (1912) 
101  Ark.  469,  142  S.  W.  549. 

California. — Morris  v.  Allen  (1911) 
17  Cal.  App.  684,  121  Pac.  690;  South- 
ern California  Hardware  &  Mfg.  Co. 
V.  Borton  (1920)  —  Cal.  App.  — ,  189 
Pac.  1022;  Harter  v.  Delno  (1920)  — 
Cal.  App.  — ,  194  Pac.  300;  and  see 
Palmer  v.  Howard  (1887)  72  Cal.  293, 1 
Am.  St.  Rep.  60,  13  Pac.  868. 

Colorado.  —  Gerow  v.  Castello 
(1888)  11  Colo.  560,  7  Am.  St.  Rep. 
261,  19  Pac.  505. 

Connecticut. — Re  Wilcox  &  H.  Co. 
(1898)  70  Conn.  220,  39  Atl.  163. 

Florida. — Dodson  Printers  Supply 
Co.  V.  Corbett  (1919)  78  Fla.  257,  82 
So.  804. 

Georgia. — Kelley  v.  Overland  Sales 
Co.  (1920)  25  Ga.  App.  277,  103  S.  E. 
41. 

Illinois. — Gilbert  v.  National  Cash 
Register  Co.  (1898)  176  111.  288,  52  N. 
E.    22;    Herbert    v.    Rhodes-Burford 
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Furniture   Co.    (1903)    106  111.  App. 
583. 

Indiana. — See  Schneider  v.  Daniel 
(reported  herewith)  ante,  1410;  Dun- 
bar V.  Rawles  (1867)  28  Ind.  225,  92 
Am.  Dec.  311. 

Iowa. — National  Cash  Register  Co. 
V.  Schwab  (1900)  111  Iowa,  605,  82  N. 
W.  1011;  Donnelly  v.  Mitchell  (1903) 
119  Iowa,  432,  93  N.  W.  369;  National 
Cash  Register  Co.  v.  Zangs  (1905)  127 
Iowa,  710,  104  N.  W.  360;  Kammeier  v. 
Chauet  (1919)  186  Iowa,  958,  171  N. 
W.  165. 

Michigan. — Owen  &  Co.  v.  Keller 
(1919)  206  Mich.  555,  173  N.  W.  343. 

Minnesota. — H.  H.  Babcock  Co.  v. 
Williams  (1898)  75  Minn.  147,  77  N. 
W.  791. 

Montana.  —  Bennett  Bros.  Co.  v, 
Tam  (1900)  24  Mont.  457,  62  Pac.  780. 

Nevada.— Studebaker  Bros.  Co.  v. 
Witcher  (1921)  —  Nev.  — ,  195  Pac. 
334. 

New  York.— Boon  v.  Moss  (1877) 
70  N.  Y.  465;  Brewster  v.  Baker 
(1855)  20  Barb.  364. 

North  Carolina. — Ellison  v.  Jones 
(1843)  26  N.  C.  (4  Ired.  L.)  48. 

Oregon.-7-Miles  v.  Sabin  (1918)  90 
Or.  129,  175  Pac.  863. 

Utah.— Passow  v.  Emery  (1910)  37 
Utah,  49,  106  Pac.  935. 

Vermont. — Rowan  v.  Union  Arms 
Co.  (1863)  86  Vt.  124.  And  see  Clark 
V.  Clement  (1903)  75  Vt.  417,  56  Atl. 
94. 

Washington.— Page  v.  Urick  (1903) 
31  Wash.  601,  96  Am.  St.  Rep.  924,  72 
Pac.  454. 

Wisconsin. — W.  W.  Kimball  Co.  v. 
Mellon  (1890)  80  Wis.  133,  48  N.  W. 
1100.  And  see  cases  cited  infra,  III. 
b,  c,  1-9. 

In  jurisdictions  where  regard  is  had 
for  the  distinction  between  a  condi- 
tional sale  and  an  absolute  sale  with 
mortgage  back,  the  question  turns 
upon  the  ruling  intention  of  the  par- 
ties as  disclosed  by  the  entire  con- 
tract, and  not  upon  any  single  provi- 
sion separately  considered.  Bailey  v. 
Baker  Ice  Mach.  Co.  (1916)  239  U.  S. 
268,  60  L.  ed.  275,  36  Sup.  Ct.  Rep.  50. 

Whether  a  sale  of  personal  property 
is  absolute  or  conditional  depends 
upon  the  contract  of  the  parties.   At- 


kinson V.  Japink  (1915)  186  Mich.  335, 
152  N.  W.  1079. 

In  Keane  v.  Kibble  (1916)  28  Idaho, 
274,  154  Pac.  972,  the  rule  is  stated 
that  whether  the  instrument  is  a  condi- 
tional sale,  note,  or  a  chattel  mortgage 
is  a  question  which  depends  upon  the 
agreement  of  the  parties  at  the  time 
the  transaction  was  entered  into,  and 
must  be  decided,  not  alone  from  the 
language  of  the  instrument  itself,  but 
from  all  the  facts  and  circumstances 
which  will  tend  to  show  the  intent  of 
the  parties  to  it.  These  are  questions 
which  must  be  left  for  the  trial  court 
to  determine  after  having  heard  the 
evidence. 

In  Freed  Furniture  &  Carting  Co.  v. 
Sorensen  (1905)  28  Utah,  419»  107 
Am.  St  Rep.  721,  79  Pac.  564,  3  Ann. 
Cas.  634,  the  court  said:  "It  is  well 
to  observe  that  the  determination 
whether  a  sale  is  absolute  or  condi- 
tional depends  primarily  upon  the  in- 
tention of  the  parties,  to  be  gathered 
from  all  the  terms  of  the  contract, 
the  circumstances  attending  the 
transaction,  and  the  conduct  of  the 
parties.  This  is  to  be  determined  not 
from  any  one  or  several  stipulations 
in  the  contract,  disconnected  from  all 
others,  and  so  construed  as  to  render 
other  portions  of  the  contract  nuga- 
tory, but  it  is  to  be  determined  by  as- 
certaining the  ruling  intention  of  the 
parties,  gathered  from  all  the  lan- 
guage therein  used,  and  from  the  con- 
sideration of  the  whole  contract,  and, 
if  possible,  to  give  it  such  construc- 
tion as  will  harmonize  and  give  effect 
to  all  of  its  provisions." 

If  there  is  a  doubt  as  to  whether  an 
instrument  is  a  conditional  sale  or 
pledge,  it  will  ,be  construed  to  be  a 
pledge.  Smith  v.  Becker  (1916)  192 
Mo.  App.  597,  184  S.  W.  943.  In  Fair- 
banks, M.  &  Co.  v.  Baskett  (1903)  — 
Mo.  App.  — ,  71  S.  W.  1113,  the  court 
said  that  the  retention  of  title  to  a 
chattel  until  it  was  paid  for  was,  in 
effect,  a  chattel  mortgage. 

In  Singer  Mfg.  Co.  v.  Smith  (1894) 
40  S.  C.  529,  42  Am.  St.  Rep.  897,  19  S. 
E.  132,  in  holding  that  a  contract  in 
the  form  of  a  lease,  for  a  considera- 
tion equaling  the  value  of  the  prop- 
erty, and  without  any  provision  as  to 
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the  passing  of  title»  was  not  a  lease  or 
conditional  sale,  but  was  an  absolute 
sale  with  reservation  of  title  in  the 
nature  of  a  chattel  mortgage,  the 
court  said:  "Conditional  sales  are 
not  favored  in  law,  and  where  it  is 
doubtful  from  the  face  of  the  instru- 
ment whether  the  contract  be  a  condi- 
tional sale  or  a  mortgage,  the  courts 
generally  treat  it  as  a  mortgage,  for 
the  reason  that  such  construction  will 
be  most  apt  to  attain  the  ends  of  jus- 
tice and  to  prevent  fraud  and  oppres- 
sion." To  the  same  effect,  see  Perkins 
V.  Loan  &  Exch.  Bank  (1895)  43  S.  C. 
39,  20  S.  E.  759.  And  see  also  State  v. 
Haynes  (1906)  74  S.  C.  460,  55  S.  E, 
118. 

Courts  of  equity  do  not  favor  con- 
ditional sales,  and  they  will  pro- 
nounce such  an  instrument  a  mort- 
gage, although  at  law  it  would  be  a 
conditional  sale,  since  they  are  dis- 
posed to  consider  every  deed,  what- 
ever its  form,  which  resolves  itself 
into  a  security  for  the  performance  of 
any  act,  as  a  mortgage.  Davis  v. 
Stonestreet  (1852)  4  Ind.  101. 

In  Mizell  Live  Stock  Co.  v.  J.  J.  Mc- 
Caskill  Co.  (1910)  59  Fla.  322,  51  So. 
547,  in  holding  an  instrument  to  be  a 
conditional  sale,  and  not  a  mortgage, 
the  court  said  that  the  intent  of  the 
parties  is  the  principal  thing  to  be  re- 
garded, and  only  in  cases  of  doubt  as 
to  whether  the  parties  intended  the 
transaction  to  be  an  absolute  deed  of 
conveyance,  or  bill  of  sale,  conditional 
sale,  or  mortgage,  will  courts  of 
equity,  in  pursuance  of  a  wise  and  be- 
nign rule,  deem  and  hold  the  transac- 
tion to  constitute  a  mortgage. 

In  Starnes  v.  Boyd  (1912)  101  Ark. 
469,  142  S.  W.  1143,  the  court  said: 
"We  are  not  unaware  of  the  rule  laid 
down  by  the  authorities  that,  where  a 
written  instrument  is  doubtful  of  con- 
struction as  to  whether  it  amounts  to 
a  conditional  sale  or  a  mortgage,  it 
should  be  construed  to  be  a  mortgage. 
This  rule  of  construction  is,  however, 
applied  only  in  a  court  of  equity  for 
the  benefit  of  the  party  seeking  to 
have  an  instrument  declared  to  be  a 
mortgage.  We  are,  however,  of  the 
opinion  that,  whatever  presumptions 
are  ordinarily  to  be  indulged  in,  in 


case  of  doubt,  this  contract  is  not  rea- 
sonably susceptible  of  any  other  con- 
struction than  that  it  means  a  sale, 
on  condition  that  the  title  is  to  be  re- 
tained until  the  price  is  paid." 

In  Gilbert  v.  National  Cash  Register 
Co.  (1898)  176  lU.  288,  52  N.  E.  22, 
the  court  said:  "It  is  often  difficult 
to  determine  whether  a  particular 
transaction  constitutes  a  mortgage  or 
a  conditional  sale.  Ordinarily  the 
question  is  to  be  determined  by  show- 
ing what  the  intention  of  the  partie5^ 
was  in  reference  to  the  matter,  and 
when  it  is  doubtful  whether  the 
transaction  is  a  mortgage,  or  a  condi- 
tional sale,  the  courts  are  inclined  to 
solve  the  doubt  in  favor  of  its  being 
a  mortgage.  .  .  .  But  the  cases 
seem  to  hold  that  there  is  no  doubt  as 
to  the  character  of  the  instrument, 
when,  by  its  terms,  personal  property 
is  delivered  by  the  owner  to  another, 
with  the  requirement  that  the  title 
shall  remain  in  the  owner  until  the 
pasrment  of  the  purchase  price.  In 
such  case  the  transaction  is  uniformly 
held  to  be  a  conditional  sale,  and  not 
a  mortgage.''  « 

It  is  the  rule  in  Michigan  that,  con- 
strued with  reference  to  the  statute 
which  invalidates  unrecorded  chattel 
mortgages  as  against  the  mortgagor's 
creditors  and  subsequent  good-faith 
purchasers,  or  mortgagees,  unless  ac- 
companied by  an  immediate  delivery 
and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the 
mortgaged  property,  a  transaction 
which  is  in  substance  a  mortgage,  or 
which  amounts  to  a  sale  of  property 
with  a  reservation  of  title  as  security, 
will  not  be  given  the  effect  of  a  con- 
ditional sale,  to  the  prejudice  of  par- 
ties dealing  with  the  mortgagor  with- 
out notice.  Damm  v.  Mason  (1893)  98 
Mich.  237,  57  N.  W.  123. 

In  a  few  jurisdictions,  either  be- 
cause of  statute  or  court  decision,  the 
question  as  here  raised  does  not  arise, 
since  all  contracts  which  might,  in 
other  jurisdictions,  be  construed  to 
be  conditional  sales,  are  held  to  be 
chattel  mortgages  or  liens. 

Thus,  in  Texas,  a  contract  for  the 
sale  of  personal  property,  with  a 
reservation  of  title  in  the  seller  until 
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payment  of  the  purchase  price,  is  a 
chattel  mortgage  within  a  statute  pro- 
viding that  all  reservations  of  title  to 
chattels  as  security  for  the  purchase 
money  shall  be  held  to  be  chattel 
mortgages,  and  shall,  when  possession 
is  given  the  vendee,  be  void  as  to 
creditors  and  bona  fide  purchasers, 
unless  in  writing  and  recorded.  Gar- 
retson  v;  DePoyster  (1890)  4  Tex. 
App.  Civ.  Cas.  (Willson)  198,  16  S.  W. 
106.  Before  the  enactment  of  the 
statute  referred  to,  it  was  held  in 
Texas  that  a  contract  of  sale  with  a 
reservation  of  title  constituted  a  con- 
ditional sale,  and  not  a  mortgage. 
Dunn  V.  Elser  (1885)  2  Tex.  App.  Civ. 
Cas.  (Willson)  631. 
It  has  been  held  in  Kentucky  that 
"  where  personal  property  is  sold  under 
an  agreement  to  pay  the  purchase 
price  in  monthly  instalments,  the  title 
to  remain  in  the  seller  until  the  pur- 
chase price  is  paid,  it  had  the  effect  of 
vesting  title  in  the  purchaser,  with  an 
equitable  lien  in  the  seller.  Wood- 
ward V.  Newcomb  (1890)  12  Ky.  L. 
Rep.  140.  In  Barney  &  S.  Mfg.  Co.  v. 
Hard  (1886)  8  Ky.  L.iRep.  223,  1  S. 
W.  414,  under  a  contract  by  the  terms 
of  which  one  half  of  the  purchase 
price  of  articles  was  paid,  and  notes 
given  for  the  balance,  and  the  articles 
were  delivered,  the  transaction  was 
held  to  amount  to  an  absolute  sale, 
with  a  reservation  of  a  lien  which  was 
invalid  as  to  third  persons,  although 
there  was  a  clause  in  the  contract 
that,  on  default  of  the  purchaser,  the 
seller  should  have  the  right  to  resume 
possession  of  the  property  and  sell  it 
for  the  payment  of  the  debt.  In 
Montenegro-Riehm  Music  Co.  v.  Beu- 
ris  (1914)  160  Ky.  557,  L.R.A.1916C, 
557,  169  S.  W.  986,  it  is  said  to  be  the 
rule  in  Kentucky  that  a  clause  in  a 
contract  of  sale  reserving  title  in  the 
seller  until  payment  of  the  purchase 
price  is  invalid;  title  passes  to  the  buy- 
er, the  transaction  being  treated  as  a 
sale  with  a  mortgage  back  to  the  seller 
as  a  lien  for  the  purchase  price. 
Baldwin  v.  Crow  (1888)  86  Ky.  679, 
7  S.  W.  146,  also  holds  to  amount 
to  an  absolute  sale  with  a  reservation 
of  title  as  security,  and  not  to  a  con- 
ditional sale,  a  transaction  evidenced 


by  a  series  of  notes  given  for  the 
purchase  price  of  an  article,  the 
notes  containing  a  provision  that  the 
article  shall  remain  the  property 
of  the  seller  until  all  the  notes 
are  paid  in  full,  and  giving  him  the 
right,  in  event  of  default  in  payment, 
to  recover  possession  of  the  article 
without  any  liability  to  refund  any 
money  previously  paid  on  account  of 
the  purchase  price;  loss  in  case  of  fire 
to  be  borne  by  the  buyer.  The  court 
said :  "In  determining  whether  a  con- 
tract is  to  be  regarded  as  a  condition- 
al sale  or  mortgage,  'the  particular 
form  or  words  of  the  conveyance  are 
unimportant,  and  it  may  be  laid  down 
as  a  general  rule,  subject  to  few  ex- 
ceptions, that  whenever  a  convey- 
ance, assignment,  or  other  instrument 
transferring  an  estate  is  originally  in- 
tended between  the  parties  as  a  se- 
curity for  money,  or  for  any  other  en- 
cumbrance, whether  the  intention  ap- 
pear from  the  same  instrument,  or 
from  any  other,  it  is  always  consid- 
ered in  equity  a  mortgage' — citing 
Story,  Eq.  §  1018."  And  see  Barney  & 
S.  Mfg.  Co.  V.  Hart  (1886)  8  Ky.  L. 
Rep.  223,  1  S.  W.  414 ;  Greer  v.  Church 
(1877)  13  Bush  (Ky.)  430;  Baldwin 
V.  Crow  (Ky.)  supra;  Wicks  Bros,  v, 
McConnell  (1897)  102  Ky.  435,  43  S. 
W.  205;  Aultman  &  T.  Co.  v.  Meade 
(1905)  121  Ky.  241,  123  Am.  St.  Rep. 
193,  89  S.  W.  137;  Wender  Blue  Gem 
Coal  Co.  V.  Louisville  Property  Oo. 
(1910)  137  Ky.  339,  125  S.  W.  732; 
Singer  Sewing  Mach.  Co.  v.  Dyer 
(1913)  156  Ky.  156,  160  S.  W.  917. 

In  W.  W.  Kimball  Co.  v.  Mellon 
(1890)  80  Wis.  138,  48  N.  W.  1100,  the 
court  said :  "It  is  very  difficult  to  see 
how  a  contract  for  the  sale  of  per- 
sonal property,  in  which  it  is  agreed 
that  the  title  of  the  property  shall  re- 
main in  the  vendor,  and  the  posses- 
sion in  the  vendee,  until  payment  of 
the^  debt,  can  be  called  a  mortgage  by 
the  most  liberal  construction.  In  a 
mortgage  the  title  of  the  property  is 
in  the  mortgagor,  as  well  as  the  pos- 
session. The  mortgage  is  a  mere  en- 
cumbrance, and  the  mortgagor  may 
sell  and  confer  a  good  title,  subject 
to  such  encumbrance.  The  two  con- 
tracts are  entirely  different  in  form, 
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and  essentially  so  in  substance."  The 
fact  that  the  contract  provided  for  the 
unconditional  payment  of  the  debt 
does  not  preclude  it  from  being  a  con- 
ditional sale. 

2.  DiHtinction  between  conditional  sale 
and  absolute  sale  with  reservation  of 
title  as  security. 

Of  course,  the  real  distinction  be- 
tween an  absolute  and  a  conditional 
sale  is  that  the  title  passes  when  the 
sale  is  absolute,  while  it  remains  in 
the  seller  when  the  sale  is  condition- 
al. The  passing  of  the  title  is,  there- 
fore, the  real  test  to  determine  the 
character  of  the  sale  in  this  regard. 
Whether  the  parties  intend  that  the 
title  shall  pass  is  to  be  determined 
from  the  circumstances  attending  the 
transaction,  and  the  reserving  title  in 
the  seller  until  payment  of  the  pur- 
chase price  indicates  a  conditional 
sale;  but  notwithstanding  this  clause, 
other  provisions  of  the  contract  may 
be  so  inconsistent  with  the  theory  of 
the  retention  of  title  in  the  seller  as 
to  establish  the  dominant  intent  to  be 
to  vest  the  title  in  the  buyer,  subject, 
of  course,  to  the  lien  created  by  the 
reservation  of  the  title.  In. such  case, 
the  sale  will  be  construed  to  be  abso- 
lute. 

Speaking  of  a  contract  of  condi- 
tional sale  in  Hall  v.  Draper  (1878) 
20  Kan.  137,  Brewer,  J.,  said:  "The 
title,  and  all  the  rights  of  control  and 
possession  flowing  from  title,  were 
theirs  [the  vendors],  except  as  in 
terms  restricted  by  the  contract.  The 
only  limitations  upon  their  full  con- 
trol of  the  organ  were  those  created, 
by  this  instrument;  and  the  only 
rights  Leveridge  [the  vendee]  had 
were  those  obtained  by  it.  In  this 
respect  such  a  conditional  sale  differs 
from  an  absolute  sale  with  a  mortgage 
back.  In  such  case  the  vendee  has 
everything  except  as  limited  by  the 
terms  of  the  mortgage.  Here,  he  has 
nothing  except  as  expressed  in  his 
contract." 

In  Tague  v.  Guaranty  State  Bank 
(1921)  —  Okla.  — ,  202  Pac.  510,  the 
court  said:  "The  distinction  between 
a  conditional  sale  and  a  sale  upon  con- 
dition,  or  an   executory  contract  of 


sale,  is  that  in  the  conditional  sale  the 
title  to  the  property  and  the  right  to 
possession  pass  to  the  vendee  at  the 
time  of  the  transaction.  Even  though 
it  may  specify  that  the  title  is  reserved 
in  the  vendor,  and  is  upon  condition 
that  the  title  does  not  pass  until  the 
agreed  purchase  price  is  paid,  the 
same  constitutes  a  conditional  sale; 
and  in  the  event  that  the  purchase 
money  is  not  paid,  and  as  between  the 
vendor  and  vendee,  the  vendor  can 
reclaim  the  property,  and  title  revest 
in  the  vendor,  and  in  its  nature  is 
what  is  sometimes,  in  the  law  of  real 
property,  called  a  'fee  conditional/ 
and,  the  condition  not  being  complied 
with,  title  revests  in  the  seller." 

In  Bailey  v.  Baker  Ice  Mach.  Go. 
(1916)  239  U.  S.  268,  60  L.  ed.  275,  36 
Sup.  Ct  Rep.  50,  the  court  said  that, 
"in  harmony  with  the  prevailing  view, 
the  statutes  of  Kansas  and  the  deci- 
sions of  the  supreme  court  of  the  state 
recognize  that  there  is  a  real  distinc- 
tion between  a  conditional  sale  and  an 
absolute  sale  with  a  mortgage  back,  in 
that,  under  the  former,  the  vendor 
remains  the  owner,  subject  to  the 
vendee's  right  to  acquire  the  title  by 
complying  with  the  stipulated  condi- 
tion, while  under  the  latter  the  vendee 
immediately  becomes  the  owner,  sub- 
ject to  the  lien  created  by  the  mort- 
gage." 

In  Whitsett  v.  Carney  (1910)  — 
Tex.  Civ.  App.  — ,  124  S.  W.  443,  the 
court  said  that  "a  sale  is  'absolute' 
which  has  been  completed  or  per- 
fected, while  a  'conditional  sale'  is 
one  which  takes  effect,  or  is  to  become 
complete  on  the  performance  of  a  con- 
dition. An  absolute  sale,  however, 
may  be  subject  to  a  condition  subse- 
quent, as  when  there  is  a  complete  or 
perfect  change  of  title,  subject  to  be 
defeated  by  the  nonperformance  of 
some  annexed  condition.  The  true 
criterion  of  determining  whether  a 
sale  is  absolute  or  conditional  is  the 
intention  of  the  parties,  to  be  discov- 
ered, when  possible,  from  their  ex- 
press declarations,  and,  where  this  is 
not  possible,  to  be  gathered  from  all 
the  circumstances  of  the  case,  as  well 
as  from  their  declarations,  if  any." 

In  Malmo  v.  Washington  Rendering 


1434 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


&  Fertilizer  Co.  (1914)  79  Wash.  534, 
L.R.A.1917C,  440,  140  Pac.  569,  the 
court  points  out  that  the  distinction 
between  a  chattel  mortgage  and  a  con- 
ditional sale  contract  is  that  the  for- 
mer imposes  a  lien  upon  personal  prop- 
erty to  which  the  mortgagor  has  the 
legal  title;  while  a  conditional  sale 
contract  evidences  only  a  change  of 
possession  of  the  property  from  the 
seller  to  the  buyer,  and,  contrary  to 
the  common-law  rule  that  possession 
evidences  ownership,  gives  notice  that 
the  ownership  does  not  follow  posses- 
sion, but  remains  in  the  seller.  The  one 
instrument  evidences  a  lien  against 
the  legal  title;  the  other  is  the  asser- 
tion of  the  legal  title  as  against  the 
presumption  of  possession. 

In  The  H.  C.  Grady  (1898)  87  Fed. 
232,  the  court  said:  ''It  is  sometimes 
difficult  to  determine  whether,  in  a 
given  case,  the  parties  intended  to 
make  a  completed  sale,  the  vendor  re- 
serving or  being  given  a  mere  lien  on 
the  property  for  the  price,  or  whether 
the  transaction  was  intended  as  a  sale 
upon  condition  of  payment  of  the  pur- 
chase price.  Each  case  must  depend 
upon  its  own  facts.  In  this  case  it  is 
clear  from  the  evidence  that,  under 
the  agreement,  the  legal  title  to  the 
steamer  was  to  remain  in  Strong  un- 
til the  payment  of  the  balance  of  the 
purchase  price,  and  therefore  pay- 
ment of  such  balance  was  a  condition 
precedent  to  the  right  of  the  vendees 
to  demand  transfer  of  the  title  to  the 
steamer.  The  legal  effect  of  such  an 
agreement  is  that  the  sale  is  not  abso- 
lute, but  conditional,  and  payment  of 
the  entire  purchase  price  is  essential 
in  order  to  pass  the  legal  title.  This 
constitutes  a  sale  upon  condition." 

o.  Cotiditional  sale  or  hailtnent. 

See  infra  11.  f.  As  to  bailments 
for  sale,  see  infra,  II.  e,  and  III.  a,  b, 
c,  2. 

Cases  involving  the  construction  of 
contracts  containing  a  reservation  of 
title  as  to  their  being  bailments  or 
contracts  of  conditional  sale,  are  also 
to  be  found  under  the  different  sub- 
divisions of  III.,  where  the  cases  are 
considered  more  with  reference  to  the 
particular   form  or   language  of  the 


contract,  than  to  the  abstract  question 
as  to  the  class  of  contract. 

The  view  has  sometimes  been  taken 
that  a  contract  of  conditional  sale  is  a 
species  of  bailment,  but  this  position 
must  rest  upon  a  much  broader  mean- 
ing of  a  bailment  than  is  usually 
given  that  term.  Ordinarily  a  bail- 
ment is  regarded  as  a  transfer  of  the 
possession  of  personalty  under  an  ex- 
press or  implied  agreement  for  the 
return  of  the  property  at  some  future 
time.  The  obligation  to  redeliver  the 
property  is  an  element  which  clearly 
distinguishes  a  bailment  from  a  con- 
ditional sale,  for  in  the  latter  class  of 
contracts  there  rests  upon  the  buyer 
the  absolute  obligation  to  retain  and 
pay  for  the  subject-matter  of  the  con- 
tract. In  this  regard,  it  has  been  as- 
serted :  "It  is  not  infrequently  a  mat- 
ter of  difficulty  to  accurately  distin- 
guish between  a  conditional  sale  and 
a  bailment  of  property.  The  border 
line  is  somewhat  obscure,  at  times. 
The  difficulty  must  be  solved  by  the 
ascertainment  of  the  real  intent  of  the 
contracting  parties,  as  found  in  their 
agreement.  There  are,  however,  cer- 
tain discriminating  earmarks,  so  to 
speak,  by  which  the  two  may  be  dis- 
tinguished. It  is  an  indelible  incident 
to  a  bailment  that  the  bailor  may  re- 
quire restoration  of  the  thing  bailed. 
.  .  .  In  a  contract  of  sale  there 
is  this  distinguishing  test,  common  to 
an  absolute  and  to  a  conditional  sale; 
that  there  must  be  an  agreement,  ex- 
pressed or  implied,  to  pay  the  pur- 
chase price.  In  a  bailment,  if  a  bail- 
ment for  hire,  there  must  be  payment 
for  use  of  the  thing  let  or  bailed." 
Union  Stock-Yards  &  Transit  Co.  v. 
Western  Land  &  Cattle  Co.  (1893)  7 
C.  C.  A.  660,  18  U.  S.  App.  438,  59  Fed. 
49. 

in  Miles  v.  Sabin  (1918)  90  Or.  129, 
175  Pac.  863,  it  is  said  that  the  main 
distinction  between  a  bailment  and  a 
conditional  sale  is  that  in  a  condi- 
tional sale  there  is  a  promise  or  agree- 
ment to  pay,  and  in  a  bailment  there 
is  no  such  promise  or  agreement. 

In  Bridgeport  Organ  Co.  v.  Guldin 
(1894)  3  Pa.  Dist.  R.  649,  the  court 
said  that  when  the  identical  thing  de- 
livered, although  in  an  altered  form, 
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18  to  be  restored,  the  contract  is  one 
of  bailment,  and  the  title  to  the  prop- 
erty is  not  changed;  while,  where 
there  is  no  obligation  to  return  the 
specific  article,  but  merely  a  liability 
to  return  money  in  its  stead,  the 
transferee  becomes  a  debtor  to  make 
that  return,  and  the  title  to  the  prop- 
erty is  changed,  which  means  a  sale. 
The  distinction,  therefore,  between  a 
bailment  and  a  conditional  sale,  is 
that,  in  the  former,  there  is  a  right  or 
duty  to  return  the  property,  but,  in 
the  latter,  an  absolute  liability  to  re- 
tain and  pay  for  it. 

In  Re  Gait  (1903)  56  C.  C.  A.  470, 
120  Fed.  64,  the  court  said :  "The  dis- 
tinction between  bailment  and  sale  is 
not  difficult  of  ascertainment,  if  due 
regard  be  had  to  the  elements  peculiar 
to  each.  In  bailment  the  identical 
thing  delivered  is  to  be  restored.  In 
a  sale  there  is  an  agreement,  express 
or  implied,  to  pay  money  or  its 
equivalent  for  the  thing  delivered, 
and  there  is  no  obligation  to  return." 

In  Morris  v.  Boston  Music  Go. 
(1915)  129  Minn.  198,  L.B.A.1917B, 
615,  151  N.  W.  971,  the  court  said: 
"Agreements  are  occasionally  so 
drawn  that  it  is  difficult  to  determine 
whether  they  constitute  a  conditional 
sale  or  a  bailment;  but  there  are  cer- 
tain distinguishing  tests  which  usual- 
ly make  the  matter  clear.  A  sale  con- 
templates that,  at  some  time,  the  title 
shall  pass  to  the  vendee,  and  that,  at 
some  time  and  in  some  manner,  he 
shall  pay  the  purchase  price.  A  bail- 
ment contemplates  that  the  title  shall 
not  pass  to  the  bailee,  but  remain  in 
the  bailor,  and  that  the  property  shall 
be  returned  to  the  bailor,  or  be  dis- 
posed of  as  he  shall  direct." 

According  to  the  Iowa  rule,  con- 
tracts which  reserve  the  title  abso- 
lutely in  the  vendor  are  not  condition- 
al sales  within  the  meaning  of  the  re- 
cording acts,  but  are  bailments. 
Singer  Sewing  Mach.  Co.  v.  Holcomb 
(1874)  40  Iowa,  33;  Wright  v.  Bar- 
nard (1893)  89  Iowa,  168,  56  N,  W. 
424;  Norwegian  Plow  Go.  v.  Clark 
(1897)  102  Iowa,  40,  70  N.  W.  808; 
Moline  Plow  Go.  v.  Braden  (1887)  71 
Iowa,  143.  32  N.  W.  247;  National 
Cash  Register  Go.  v.  Zangs  (1905)  127 


Iowa,  710,  104  N.  W.  360.  In  Donnelly 
v.  Mitchell  (1903)  119  Iowa,  432,  93 
N.  E.  369,  the  court  said:  "If  the 
contract  is  conditional  as  to  the  trans- 
fer of  ownership  to  the  vendee,  so 
that  on  his  failure  to  perform  the  con- 
dition no  right  as  owner  has  passed 
to  him,  and  no  definite  obligation  to 
pay  the  purchase  price  has  accrued, 
then,  instead  of  the  transaction  being 
a  conditional  sale,  such  as  is  contem- 
plated by  'the  statute,  the  delivery  of 
possession  constitutes  a  bailment  only, 
with  a  right  of  purchase.  In  such  a 
case  the  vendee  has  only  an  executory 
and  conditional  agreement  for  pur- 
chase, and  until  he  exercises  his  right 
under  such  agreement  he  remains 
merely  a  bailee.  Austin  v.  Dye  (1871) 
46  N.  Y.  501;  Hamilton  v.  Billington 
(1894)  163  Pa.  76,  43  Am.  St.  Rep. 
780,  29  Atl.  904;  Dunlap  v.  Gleason 
(1867)  16  Mich.  158,  93  Am.  Dec.  231. 
The  decisions  in  other  states  as  to  the 
distinction  between  a  bailment  with 
right  to  purchase  and  a  conditional 
sale  are  in  point,  even  under  our  stat- 
ute, for  the  statute  relates  only  to 
sales  transferring  ownership,  with 
reservation  of  title  to  the  vendor  by 
way  of  security  for  the  purchase  price, 
and  not  to  transactions  which,  under 
the  law  as  existing  prior  to  the  enact- 
ment of  the  statute,  constituted  merely 
a  bailment." 

In  Evans  v.  Napier  (1900)  111  Ga. 
102,  36  S.  E.  426,  a  contract  was  held 
jiot  to  be  a  conditional  sale  where  the 
principal  delivered  money  to  his  agent 
to  purchase  chattels,  and  subsequent- 
ly agreed  that  the  agent  might  use  the 
property  for  a  designated  rental,  and 
that  if  he  desired  to  do  so  he  might 
purchase  the  same  for  the  amount  the 
principal  paid  with  interest.  The 
court  said  there  was  no  sale,  but  only 
an  option,  and  no  binding  contract; 
that  under  the  agreement  either  party 
at  any  time  might  have  brought  their 
relations  to  an  end,  hence,  the  trans- 
action was  a  mere  bailment. 

d.  Conditional  sale  or  lease. 

See  infra,  II.  f ;  also  III.  a,  b,  c,  3. 

Contracts  are  frequently  made 
which  involve  elements  both  of  condi- 
tional sale  and  of  lease,  and  it  is  not 
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always  clear  whether  such  contracts 
are  to  be  construed  to  be  conditional 
sales  or  leases.  The  test  most  fre- 
quently applied  in  determining  the 
character  of  a  contract,  in  this  regard, 
is  as  to  whether  or  not  the  so-called 
lessee  is  obligated  to  accept  and  pay 
for  the  property  at  some  future  time. 
If  this  is  the  effect  of  the  contract,  it 
will  be  construed  to  be  one  of  condi- 
tional sale,  and  not  of  lease,  notwith- 
standing the  use  of  terms  therein 
commonly  used  in  leases  and  not  ordi- 
narily used  in  sales  contracts. 

United  States. — Hervey  v.  Rhode 
Island  Locomotive  Works  (1877)  93 
U.  S.  664,  23  L.  ed.  1003;  Corbett  v. 
Riddle  (1913)  126  C.  C.  A.  635,  209 
Fed.  811;  H.  K.  Porter  Co.  v.  Boyd 
(1909)  96  C.  C.-rA.  197,  171  Fed.  308; 
Re  Vandewater  &  Co.  (1915)  219  Fed. 
627;  Pittsburgh  Locomotive  &  Car 
Works  V.  State  Nat.  Bank  (1875)  1 
N.  Y.  Week.  Dig.  332,  Fed.  Cas.  No. 
11,198. 

Arkansas. — American  Can  Co.  v. 
White- (1917)  130  Ark.  381,  197  S.  W. 
695. 

California.— Miller  v.  Steen  (1866) 
30  Cal,  402,  89  Am.  Dec.  124;  Lundy 
Furniture  Co.  v.  White  (1900)  128  Cal. 
170,  79  Am.  St.  Rep.  41,  60  Pac.  759; 
Silverstin  v.  Kohler  &  Chase  (1919) 
181  Cal.  51,  9  A.L.R.  1177,  183  Pac. 
451 ;  Hogan  v.  Anthony  (1919)  40  Cal. 
App.  679,  182  Pac.  52. 

Colorado. — Coors  v.  Reagan  (1908) 
44  Colo.  126,  96  Pac.  966. 

Connecticut.  —  Hine  v.  Roberts 
(1880)  48  Conn.  267,  40  Am.  Rep.  170; 
Unmack  v.  Douglass  (1903)  75  Conn. 
633,  55  Atl.  12;  Hartford-Connecticut 
Trust  Co.  V.  Puritan  Laundry  (1920) 
95  Conn.  172,  111  Atl.  149. 

District  of  Columbia. — Bridget  v. 
Cornish  (1881)  1  Mackey,  29;  Sanders 
V.  Wilson  (1891)  19  D.  C.  555. 

Georgia. — Hays  v.  Jordan  (1890) 
85  Ga.  741,  9  A.L.R.  373,  11  S.  E.  833; 
J.  B.  Mc  Crary  Co.  v.  Glennville  (1919) 
149  Ga.  431,  100  S.  E.  362;  Oaks  v. 
Singer  Sewing  Mach.  Co.  (1916)  17 
Ga.  App.  517,  87  S.  E.  719 ;  Mathewson 
v.  Brigman  Motors  Co.  (1919)  23  Ga. 
App.  304,  98  S.  E.  98. 

Idaho.— Pease  v.  Teller  Corp.  (1912) 
22  Idaho,  807,  128  Pac.  981. 

Illinois.— Murch   v.   Wright    (1868) 


46  111.  487,  95  Am.  Dec.  455;  Latham  v. 
Sumner  (1878)  89  111.  233,  31  Am.  Rep. 
79;  Lucas  v.  Campbell  (1878)  88  111. 
447;  Rosenbaum  v.  King  (1904)  114 
111.  App.  648. 

Indiana. — Portland  v.  Indianapolis 
Mortar  &  Fuel  Co.  (1914)  57  Ind.  App. 
166, 106  N.  E.  735 ;  Portland  v.  Holmes 
(1914)  57  Ind.  App.  706,  107  N.  E.  322. 

Maine. — Gross  v.  Jordan  (1891)  83 
Me.  380,  22  Atl.  250;  Arthur  E.  Guth 
Piano  Co.  v.  Adams  (1916)  114  Me. 
390,  96  Atl,  722. 

Massachusetts. — Desseau  v.  Holmes 
(1905)  187  Mass.  486,  105  Am.  St.  Rep. 
417,  73  N.  E.  656 ;  Hurnanen  v.  Nicksa 
(1917)  228  Mass,  346,  117  N.  E.  325; 
Schmidt  v.  Ackert  (1918)  231  Mass. 
330,  121  N.  E.  24;  Russell  v.  Martin 
(1919)  232  Mass.  379,  122  N.  E.  447. 

Michigan. — ^Wickes  Bros.  v.  Hill 
(1897)  115  Mich.  333,  73  N.  W.  375. 

Mississippi.  —  Ham  v.  Cerniglia 
(1895)  73  Miss.  290, 18  So.  .577. 

Missouri. — ^Vette  v.  J.  S.  Merrell 
Drug  Co.  (1909)  137  Mo.  App.  229, 
117  S.  W.  666. 

Nebraska. — People's  Furniture  & 
Carpet  Co.  v.  Crosby  (15*J8)  57  Neb. 
282,  73  Am.  St.  Rep.  504,  77  N.  W.  658. 

New  Hampshire. — Gerrish  v.  Clark 
(1887)  64  N.  H.  492,  13  Atl.  870. 

New  Jersey. — Lauter  Co.  v.  Isen- 
reath  (1909)  77  N.  J.  L.  323,  72  Atl. 
56;  Wood  v.  Cox  (1921)  92  N.  J.  Eq. 
307,  113  Atl.  501;  Rapoport  v.  Rapo- 
port  Exp.  Co.  (1919)  90  N.  J.  Eq.  519, 
107  Atl.  822. 

New  York. — Central  Union  Gas  Co. 
V.  Browning  (1913)  210  N.  Y.  10,  103 
N.  E.  822;  Jacob  v.  Haefelien  (1900) 
54  App.  Div.  570,  66  N.  Y.  Supp.  1007 ; 
Equitable  General  Providing  Co.  v. 
Eisentrager  (1901)  34  Misc.  179,  68 
N.  Y.  Supp.  866 ;  Weiss  v.  Leichter 
(1909)  113  N.  Y.  Supp.  999;  Gardner  v. 
Cameron  (1913)  155  App.  Div.  750,  140 
N.  Y.  Supp.  634;  Bramhall,  Deane  Co. 
V.  McDonald  (1916)  172  App.  Div.  780, 
158  N.  Y.  Supp.  736 ;  George  A.  Ohl  & 
Co.  V.  Standard  Steel  Sections  (1917) 
179  App.  Div.  637,  167  N.  Y,  Supp.  184; 
Campbell  Printing  Press  &'Mfg.  Co.  v. 
Oltrogge  (1885)  13  Daly,  247. 

North  Carolina. — A.  D.  Puffer  & 
Sons  Mfg.  Co.  V.  Lucas  (1893)  112 
N.  C.  377,  19  L.R.A.  682,  17  S.  E.  174 ; 
Clark  V.  Hill  (1895)  117  N.  C,  11,  53 
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Am.  St.  Rep.  574,  23  S.  E.  91 ;  Singer 
Mfg.  Co.  V.  Gray  (1897)  121  N.  C. 
168,  28  S.  E.  257;  Wilcox  Bros,  v. 
Cherry  (1898)  123  N.  C.  84,  31  S.  E. 
369;  Thomas  v.  Cooksey  (1902)  130 
N.  C.  148,  41  S.  E.  2;  Yarbrough  v. 
Hughes  (1905)  139  N.  C.  203,  51  S.  E. 
904;  Hamilton  V.  Highlands  (1907)  144 
N.  C.  279,  56  S.  E.  929,  12  Ann.  Cas. 
876 ;  Guy  v.  BuUard  (1919)  178  N.  C. 
228,  100  S.  E.  328. 

Oregon. — Singer  Mfg.  Co.  v.  Gra- 
ham (1879)  8  Or.  17,  34  Am.  Rep.  572; 
Herring-Marvin  Co.  v.  Smyth  (1903) 
43  Or.  315,  72  Pac.  704,  73  Pac.  340. 

Pennsylvania. — Haak  v.  Linderman 
(1870)  64  Pa.  499,  3  Am.  Rep.  612. 

Rhode  Island.  —  Goodell  v.  Fair- 
brother  (1878)  12  R.  L  233,  34  Am. 
Rep.  631;  Carpenter  v.  Scott  (1881) 
13  R.  I.  477. 

South  Dakota. — ^Pringle  v.  Canfield 
(1905)  19  S.  D.  506,  104  N.  W.  223. 

Tennessee. — Singer  Mfg.  Co.  v.  Cole 
(1880)  4  Lea,  439,  40  Am.  Rep.  20; 
Meagher  v.  Hollenberg  (1882)  9  Lea, 
392;  Cowan  v.  Singer  Mfg.  Co.  (1893) 
92  Tenn.  376,  21  S.  W.  663. 

Vermont. — ^Whitcomb  v.  Woodworth 
(1882)  54  Vt  544;  Nye  v.  Daniels 
(1902)  75  Vt.  81,  53  Atl.  150;  Grand 
Isle  V.  McGowan  (1914)  88  Vt  140,  92 
Atl.  6. 

Washington. — ^De  Saint  Germain  v. 
Wind  (1887)  3  Wash.  Terr.  189,  13 
Pac.  753*;  Quinn  v.  Parke  &  L.  Ma- 
chinery Co.  (1892)  5  Wash.  276,  81 
Pac.  866. 

West  Virginia. — McGinnis  v.  Savage 
(1887)  29  W.  Va.  362,  1  S.  E.  746; 
Baldwin  v.  Van  Wagner  (1889)  33 
W.  Va.  293,  10  S.  E.  716. 

When,  however,  a  contract  is,  in 
form,  a  lease  of  personal  property, 
and  no  obligation  is  imposed  upon  the 
buyer  to  purchase  the  property,  and 
the  contract  as  a  whole  is  not  indica- 
tive of  an  intent  to  sell  the  property 
and  at  the  same  time  retain  all  the 
advantages  of  a  lease,  it  will  Jbe  con- 
strued to  be  a  lease  and  not  a  condi- 
tional sale. 

United  States. — Re  National  Engi- 
neering &  Equipment  Co.  (1918)  256 
Fed.  985;  Sherer-Gillet  Co.  v.  Pilsbury 
(1921)  —  C.  C.  A.  — ,  269  Fed.  595. 

Alabama. — Evans  Furniture  Co.  v. 
Meyers   (1917)   16  Ala.  App.  268,  77 


So.  418.  See  subsequent  appeal  in 
(1919)  17  Ala.  App.  65,  81  So.  843. 

California. — Harron,  Rickard  &  Mc- 
Cone  V.  Wilson,  L.  &  Co.  (1906)  4 
Cal.  App.  488,  88  Pac.  512. 

Colorado.— Singer  Mfg.  Co.  v.  Con- 
verse (1896)  23  Colo.  247,  47  Pac.  264; 
Coons  V.  Reagan  (1908)  44  Ck)lo.  126, 
96  Pac.  966. 

Connecticut. — ^Lambert  Hoisting  En- 
gine Co.  V.  Carmody  (1906)  79  Conn. 
419,  65  Atl.  141.     . 

District  of  Columbia. — ^Randolph  & 
Co.  V.  Columbia  Graphophone  Co. 
(1916)  45  App.  D.  C.  146. 

Massachusetts. — Fairbank  v.  Phelps 
(1839)  22  Pick.  535. 

Mississippi. — Puffer  Mfg.  Co.  v. 
Dearman  (1910)  97  Miss.  622,  54  So. 
310.  # 

Nebraska. — McClelland  v.  Scroggin 
(1892)  35  Neb.  536,  53  N.  W.  469; 
Baker  v.  Priebe  (1900)  59  Neb.  597, 
81  N.  W.  609. 

New  Jersey. — Singer  Mfg.  Co.  v.  D. 
Wolff  &  Co.  (1903)  70  N.  J.  L.  127,  56 
Atl.  147. 

New  York. — Singer  Sewing  Mach. 
Co.  V.  Independent  Waist  Band  Mfg. 
Co.  (1913)  141  N.  Y.  Supp.  488;  Cutler 
Mail  Chute  Co.  v.  Crawford  (1915) 
167  App.  Div.  246,  152  N.  Y.  Supp. 
750. 

North  Carolina. — Foreman  v.  Drake 
(1887)  98  N,  C.  311,  3  S.  E.  842. 

Pennsylvania. — Dando  v.  Foulds 
(1884)  4  Pennyp.  342 ;  Chamberlain  v. 
Smith  (1863)  44  Pa.  431;  Becker  v. 
Smith  (1868)  59  Pa.  469.  And  see 
Pennsylvania  cases  cited  supra,  II.  f. 

Wisconsin. — United  Shoe-Repairing 
Machinery  Co.  v.  Asoumanakis  (1920) 
—  Wis,  — ,  178  N.  W.  312. 

In  Parke  &  L.  Co.  v.  White  River 
Lumber  Co.  (1894)  101  Cal.  37,  35 
Pac.  442,  the  court  said:  That  the 
instrument  is  not  a  lease  is  settled 
beyond  all  dispute  by  the  one  fact 
that,  upon  the  payment  of  the  amount 
stated  in  the  contract,  the.  title  was 
to  pass  irrevocably  to  defendant. 

e.  Conditional  sale,   or  consignment,   or 
agency  contract » 

For  illustrative  cases,  see  III.  a,  b, 
c,  2. 

Contracts  containing  elements  of 
conditional  sale  also  frequently  con- 
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tain  elements  of  agency  or  consign- 
ment contracts.  In  determining  the 
character  of  the  contract  in  this  re- 
gard the  test  usually  applied  is  as  to 
whether  or  not  the  buyer  or  consignee 
is  obligated,  at  all  events,  to  pay  the 
purchase  price  of  the  subject-matter 
of  the  contract.  If  he  is,  in  a  majority 
of  the  cases,  the  contract  is  construed 
to  be  one  of  conditional  sale,  and  not 
a  consignment  contract. 

United  States. — ^Bryant  v.  Swofford 
Bros.  Dry  Goods  Co.  (1909)  214  U.  S. 
279,  53  L.  ed.  997,  29  Sup.  Ct.  Rep. 
614;  Re  Rabenau  (1902)  118  Fed.  471; 
Re  Carpenter  (1903)  125  Fed.  831;  Re 
Tice  (1905)  139  Fed.  52;  Re  Morris 
(1907)  156  Fed.  697;  Re  G.  &  K. 
Trunk  Co.  (1910)  176  Fed.  1007;  Mi- 
shauaka  Woolea  Mfg.  Co.  v.  Westveer 
(1911)  112  C.  C.  A.  109,  191  Fed.  465. 

Alabama. — Thornton  v.  Cook  (1893) 
97  Ala.  630,  12  So.  403. 

Delaware. — Flint  Wagon  Works  v. 
Maloney  (1911)  3  Boyce,  137,  81  Atl. 
502. 

Georgia. — ^McKenzie  v.  Roper  Whole- 
sale  Grocery  Co.  (1911)  9  Ga.  App.  185, 
70  S.  E.  981. 

Maine. — ^Bryant  v.  Crosby  (1853) 
36  Me.  562,  58  Am.  Dec.  767. 

Minnesota. — H.  H.  Babcock  Co.  v. 
Williams  (1898)  75  Minn.  147,  77 
N.  W.  791. 

New  York.— People  v.  Gluck  (1907) 
188  N.  Y.  167,  80  N.  E.  1022 ;  Smith  v. 
Williams  (1904)  90  App.  Div.  507,  85 
N.  Y.  Supp.  506. 

North  Dakota. — Morrison  Mfg.  Co. 
V.  Fargo  Storage  &  Transfer  Co. 
(1907)  16  N.  D.  256,  113  N.  W.  605. 

Oregon. — Miles  v.  Sabin  (1918)  90 
Or.  129,  175  Pac.  863. 

Compare  with  Re  Bettman-Johnson 
Co.  (1918)  163  C.  C.  A.  3,  250  Fed. 
657,  supra,  III.  c,  1. 

In  several  jurisdictions  a  contract 
purporting  to  be  one  of  consignment, 
but  containing  a  reservation  of  title, 
has  been  held  to  be  a  contract  of  sale, 
without  indicating  whether  it  is  re- 
garded as  a  conditional  sale  or  an 
absolute  sale,  this  point  not  being 
material;  the  holding  being  based 
upon  the  fact  that,  by  the  terms  of  the 
contract,  there  was  imposed  upon  the 
buyer  or  consignee  an  obligation  to 


pay  for  the  property,  there  being  an 
express  or  implied  authority  to  the 
purchaser  to  sell  the  property  in  the 
ordinary  course  of  business. 

United  States. — ^Re  Carpenter  (1903) 
125  Fed.  831;  Re  Harris  (1914)  214 
Fed.  482.    • 

Indiana.  —  ^tna  Powder  Co.  v. 
Hildebrand  (1894)  137  Ind.  462,  145 
Am.  St.  Rep.  194,  37  N.  E.  136. 

Michigan. — Aspinwall  Mfg.  Co.  v. 
Johnson  (1893)  97  Mich.  531,  56  N.  W. 
932. 

Minnesota.— Sutton  v.  Baker  (1903) 
91  Minn.  12,  97  N.  W.  420. 

North  Carolina. — ^Kellam  v.  Brown 
(1893)  112  N.  C.  451,  17  S.  E.  416. 

North  Dakota.— Poirier  Mfg.  Co.  v. 
Kitts  (1909)  18  N.  D.  556,  120  N.  W. 
558. 

Pennsylvania. — ^Braunn  &  Fitts  v. 
Keally  (1882)  146  Pa.  519,  28  Am.  St. 
Rep.  811,  23  Atl.  389. 

Tennessee. — ^Arbuckle  Bros.  v.  Kirk- 
Patrick  (1897)  98  Tenn.  221,  36  L.R.A. 
285,  60  Am.  St.  Hep.  854,  39  S.  W.  3. 

Texas. — Williams  v.  Drummond  To- 
bacco Co.  (1897)  17  Tex.  Civ.  App. 
635,  44  S.  W.  185. 

Virginia. — Arbuckle  Bros.  v.  Gates 
(1898)  95  Va.  802,  30  S.  E.  496. 

And  see  also  Sioux  Remedy  Co.  ▼. 
Lindgren  (1911)  27  S.  D.  123,  130 
N.  W,  49. 

In  Weston  v.  Brown  (1899)  158 
N.  Y.  360,  in  holding  that  an  agree- 
ment in  the  form  of  a  sale,  which, 
however,  also  contained  some  pro- 
visions common  to  consignment  con- 
tracts, was  not  a  contract  of  the  latter 
character,  the  court  said :  "The  open- 
ing sentence  of  the  agreement  is  that 
the  party  of  the  first  part  hereby 
agrees  to  sell  and  ship  at  Tonawanda; 
then  comes  a  provision  that  the  lumber 
so  shipped  and  delivered  shall  be  kept 
by  the  party  of  the  second  part  at 
Hunter's  point  until  sold,  while  the 
succeeding  clause  of  the  agreement, — 
and  a  very  reasonable  one,  indeed,  in 
view  of  the  fact  that  the  plaintiffs 
were  not  to  sell  the  defendants  a  very 
large  amount  of  lumber, — ^provides  in 
substance  that,  until  sold,  the  lumber, 
and  afterwards  the  proceeds  of  sale, 
to  be  and  remain  the  property  of  the 
party  of  the  first  part  until  the  lumber 
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shall  be  fully  paid  for.  Attention  is 
also  called  to  the  latter  part  of  the 
agreement,  in  which  it  is  declared  to 
be  the  purpose  of  the  agreement  that 
the  defendants  shall  be  in  no  manner 
restricted  in  making  sales  to  bona  fide 
purchasers,  of  lumber  sold  to  them, 
but  that  ownership  of  the  lumber  and 
the  proceeds  shall  be  in  the  party  of 
the  first  part  until  all  indebtedness  is 
canceled.  There  is  nothing  in  this 
agreement  which  suggests  that  the 
scheme  of  the  parties  was  to  make  the 
defendants  the  agents  of  the  plaintiff. 
On  the  contrary,  the  sales  were  in- 
tended to  be  absolute,  and  at  a  fixed 
price,  the  defendants  to  receive  as 
much  more  than  the  purchase  price  as 
they  could  secure  for  the  lumber;  but 
whether  they  received  more  or  less 
than  they  agreed  to  pay  mattered  not, 
as  between  them  and  the  plaintiffs, 
for  the  purchase  price  they  were  to 
pay.  The  clause  of  the  agreement 
providing  that  the  lumber  should  re- 
main the  property  of  the  plaintiffs  was 
intended  for  their  security,  but  was 
not  to  affect  the  right  of  the  defend- 
ants to  make  a  sale  of  the  lumber  and 
vest  a  good  title  in  the  purchaser ;  the 
operation  of  the  agreement  in  that 
case  was  to  substitute  the  proceeds 
for  the  lumber." 

In  Arbuckle  Bros.  v.  Gates  (1898) 
95  Va.  802,  30  S.  E.  496,  the  court  said: 
"It  is  very  plain  that  this  was  not  an 
ordinary  transaction  between  the  con- 
signor and  a  consignee.  Where  goods 
are  consigned  to  a  factor  for  sale,  they 
remain,  until  sold,  the  property  of  the 
consignor,  and  are  not  subject  to  the 
debts  of  the  factor,  and  no  ingenious 
contract,  such  as  that  under  considera- 
tion, is  required  to  protect  them  from 
his  creditors.  The  agreement  was  an 
attempt  to  accomplish  that  which  can- 
not be  done:  to  make  a  sale  of  per- 
sonal property,  and  at  the  same  time 
constitute  the  buyer  simply  an  agent 
of  the  seller  to  hold  the  property  until 
it  is  paid  for.  The  two  things  are  in- 
compatible, and  cannot  coexist.  The 
agreement  had  in  it  every  element  of 
sale.  It  was,  in  substance  and  effect, 
a  sale,  and  it  must  be  so  declared.  It 
does   not  matter  by  what  name  the 


parties  chose  to  designate  it.     That 
does  not  determine  its  character." 

In  Buffum  v.  Descher  (1901)  1  Neb. 
(Unof.)  736,  96  N.  W.  352,  the  court 
said  that  the  relation  of  the  parties 
as  principal  and  agent,  or  as  vendor 
and  vendee,  is  determined  by  the 
nature  of  the  transaction,  and  not  by 
the  name  which  they  gave  it,  and  the 
use  of  the  words  "agent,"  "commis- 
sion," etc.,  is  of  little  significance.  If 
the  goods  are  delivered  to  the  con- 
signee under  such  circumstances  as  to 
confer  upon  him  absolute  dominion 
over  them,  and  he  becomes  bound  to 
pay  a  stipulated  price  for  them  at  a 
certain  time,  upon  the  happening  of 
any  future  event,  the  transaction 
amounts  to  a  sale  and  delivery,  and 
title  passes  to  him. 

Where,  however,  the  contract  is  in 
form  a  consignment  contract,  and  the 
consignee  is  not  obligated  at  all  events 
to  take  and  to  pay  for  the  subject- 
matter  of  the  contract,  and  the  same 
remains  within  the  control  of  the  con- 
signor, the  contract  will  be  construed 
to  be  one  of  consignment,  and  not  of 
conditional  sale,  although  there  are 
elements  therein  which  are  indicative 
of  conditional  sale  contracts. 

United  States. — South  Bend  Iron 
Works  V.  Cottrell  (1887)  31  Fed.  254; 
Case  V.  L'Oeble  (1897)  84  Fed.  582; 
Re  Flanders  (1905)  67  C.  C.  A.  484, 
134  Fed.  560;  Re  Columbus  Buggy  Co. 
(1906)  74  C.  C.  A.  611,  143  Fed.  859; 
Re  Angeny  (1907)  151  Fed.  959; 
Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.  (1907)  84  C.  C.  A.  167, 
156  Fed.  1,  writ  of  certiorari  denied 
in  (1908)  212  U.  S.  577,  53  L.  ed.  658, 
29  Sup.  Ct.  Rep.  686;  L.  C.  Smith  & 
Bra  Typewriter  Co.  v.  Allernian 
(1912)  117  C.  C.  A.  577,  199  Fed.  1; 
Walton  V.  Tepel  (1913)  127  C.  C.  A. 
11,  210  Fed.  161;  Re  Harris  (1913) 
214  Fed.  482 ;  Re  Wright-Dana  Hard- 
ware Co.  (1914)  128  C.  C.  A.  286,  211 
Fed.  908;  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Vanstory  (1909) 
96  C.  C.  A.  331,  171  Fed.  375. 

Alabama.— McCall  v.  Powell  (1879) 
64  Ala.  254. 

Georgia. — Evans  v.  Napier  (1900) 
111  Ga.  102,  36  S.  E.  426;  McKenzie 
V.  Roper  Wholesale  Grocery  Co.  (1911) 
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9  Ga.  App.  185,  70  S.  E.  981 ;  Federal 
Rubber  Co.  v.  King  (1913)  12  Ga. 
App.  261,  76  S.  E.  1083. 

Iowa. — Crooker  v.  Brown  (1874)  40 
Iowa,  144. 

Kansas. — ^Renoe  v.  Western  Star 
Mill.  Co.  (1894)  53  Kan.  255,  36  Pac. 
329;  Van  Arsdale  v.  Peacock  (1913) 
90  Kan.  347,  133  Pac.  703. 

Minnesota. — Cortland  Wagon  Co.  v. 
Sharvy  (1893)  52  Minn.  216,  53  N.  W, 
1147;  Norris  v.  Boston  Music  Co. 
(1915)  129  Minn.  198,  L.R.A.1917B, 
615,  151  N.  W.  971. 

Missouri. — Ferd  Heim  Brew.  Co.  v. 
Linck  (1892)  51  Mo.  App.  478;  Pack- 
ard  Piano  Co.  v.  Williams  (1912)  167 
Mo.  App.  515,  151  S.  W.  211;  Kingman 
Plow  Co.  V.  Joyce  (1916)  194  Mo.  App. 
367,  184  S.  W.  490. 

New  York. — Plymouth  Rubber  Co.  v. 
Knott  (1921)  187  N.  Y.  Supp.  914. 

North  Carolina. — ^Lance  v.  Butler 
(1904)  135  N.  C.  419,  47  S.  E.  488. 

Oklahoma. — Barteldes  Seed  Co.  v. 
Border  Queen  Mill  &  Elevator  Co. 
(1909)  23  Okla.  675,  101  Pac.  1130; 
Akin  V.  Baldwin  Piano  Co.  (1917)  62 
Okla.  239,  162  Pac.  221. 

Pennsylvania. — Bridgeport  Organ 
Co.  V.  Guldin  (1894)  3  Pa.  Dist.  R. 
649. 

Washington. — Eilers  Music  House  v. 
Fairbanks  (1914)  80  Wash.  379,  141 
Pac.  885;  Ransom  v.  Joseph  E.  Wick- 
Strom  &  Co.  (1915)  84  Wash.  419, 
L.R.A.1916A,  588,  146  Pac.  1041. 

Wisconsin. — Monitor  Mfg.  Co.  v. 
Jones  (1897)  96  Wis.  619,  72  N.  W.  44. 

And  in  the  following  cases  a  con- 
tract was  held  to  be  one  of  consign- 
ment, and  not  of  sale,  although  there 
was  a  provision  that  all  unsold  arti- 
cles would  be  taken  by  the  consignee 
at  certain  prices,  at  the  option  of  the 
consignor.  D.  M.  Osborne  &  Co.  v. 
Rich  (1894)  53  111.  App.  661;  Moline 
Plow  Co.  v.  Rodgers  (1894)  53  Kan. 
743,  42  Am.  St.  Rep.  317,  37  Pac.  Ill; 
Weir  Plow  Co.  v.  Porter  (1884)  82  'Mo. 
23;  Milburn  Mfg.  Co.  v.  Peak  (1896) 
89  Tex.  209,  34  S.  W.  102. 

In  McKenzie  v.  Roper  Wholesale 
Grocery  Co.  (1911)  9  Ga.  App.  185, 
70  S.  E.  981,  in  holding  that  a  certain 
transaction  constituted  a  consignment 
of  goods  for  sale,  and  not  a  conditional 


sale,  the  court  said  that  the  test  is: 
"If  the  person  to  whom  the  possession 
of  the  property  is  delivered  gets  it  by 
virtue  of  a  contract  of  purchase  (i.  e., 
gets  it  under  such  circumstances  that 
the  person  parting  with  the  possession 
can  sue  for  the  purchase  price,  irre- 
spective of  whether  the  person  to 
whom  the  possession  is  delivered  has 
sold  or  otherwise  disposed  of  the 
goods),  the  contract  is  one  of  condi- 
tional sale,  notwithstanding  it  may  im- 
pose limitations  upon  the  purchaser's 
right  to  dispose  of  the  property,  and 
may  require  a  definite  plan  of  account- 
ing. On  the  other  hand,  if  the  effect 
of  the  contract  is  that  the  property  is 
delivered  from  the  bailor  to  the  bailee, 
with  the  understanding  that  the  title 
is  to  remain  in  the  bailor,  and  the 
bailee  does  not  assume  initial  respon- 
sibility to  pay  the  purchase  price,  it  is 
ordinarily  not  a  conditional  sale,  but 
is  a  consignment,  although  the  bailee 
may  have  the  option  of  purchasing  the 
goods  themselves  by  paying  a  stipu- 
lated price,  or  may  have  a  right  to 
sell  them  to  other  persons  upon  ac- 
counting to  the  bailor  for  a  stipulated 
sum,  and  though  the  bailee's  com- 
pensation in  the  matter  may  depend 
upon  such  profit  as  he  shall  realize  on 
the  difference  between  the  price  at 
which  the  goods  are  consigned  and  the 
price  at  which  they  are  sold,  and 
though  the  bailee  may  be  responsible 
to  the  bailor  for  the  value  of  such 
goods  as  he  may  sell  on  credit,  whether 
he  collects  from  the  purchasers  or  not. 
So  that,  in  determining  whether  a  con- 
tract is  to  be  construed  as  a  condi- 
tional sale,  or  construed  as  a  consign- 
ment, many  of  the  details  of  the  trans- 
action may  be  disregarded  except  in 
so  far  as  they  may  be  more  or  less  evi- 
dentiary of  the  one  thing  by  which 
these  two  forms  of  contract  are  legally 
differenced ;  and  that  thing  is  whether 
the  bailee,  upon  receipt  of  the  goods, 
assumes  liability  for  the  purchase 
price.  If,  upon  delivery  of  the  goods, 
credit  is  extended,  and  the  relation  of 
debtor  and  creditor  arises  between  the 
parties,  and  the  creditor  reserves  the 
title  to  the  goods  as  security,  the 
transaction  is  a  conditional  sale,  with- 
in the  purview  of  our  statute.    In  con- 
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signments  the  bailee  is  merely  the 
agent  of  the  bailor,  and  the  bailor 
cannot  force  him  to  pay  for  the  goods, 
unless  he  has  sold  them,  has  appro- 
priated them  to  his  own  use,  or  has 
violated  the  contract  of  agency.  The 
fact  that  the  bailor  has  a  right  to  re- 
scind the  contract  and  take  back  his 
goods,  with  or  without  legal  process, 
is  not  a  test;  for,  where  the  parties 
so  stipulate,  the  sale  may  be  rescinded 
for  the  breach  of  a  condition  subse- 
quent, and  in  conditional  sale  this  is 
essentially  so,  and,  of  course,  an 
agency  can  ordinarily  be  revoked." 

f,  Pennsylvania  rule. 

In  Pennsylvania  the  rule  obtains 
that  if  a  party  receives  the  possession 
of  goods  under  an  agreement  that  he 
is  to  retain  them  for  a  definite  period 
of  time,  and  if,  at  or  before  the  expira- 
tion of  that  period,  he  pays  for  them, 
he  is  to  become  the  owner, — otherwise 
to  pay  for  the  use  of  them, — this 
constitutes  a  bailment,  and  the  title 
to  the  property,  even  as  against  credi- 
tors, remains  in  the  bailor.  Rowe 
V.  Sharp  (1865)  51  Pa.  26;  Becker 
V.  Smith  (1868)  59  Pa.  469;  Dando  v. 
Foulds  (1884)  4  Pennyp.  342;  Crist 
V.  Kleber  (1875)  79  Pa.  290;  Enlow 
V.  Klein  (1875)  79  Pa.  488;  Wertz 
V.  H.  W.  Collender  Co.  (1887)  6 
Sadler,  361,  20  W.  N.  C.  59,  9  Atl. 
331;  Ditman  v.  Cottrell  (1899)  125  Pa. 
606,  17  Atl.  504;  Hicks  v.  Summerson 
(1890)  134  Pa.  566,  19  Atl.  808; 
Hamilton  v.  Billington  (1894)  163  Pa. 
76,  48  Am.  St.  Rep.  780,  29  Atl.  904; 
Lippincott  v.  Scott  (1901)  198  Pa.  283, 
82  Am.  St.  Rep.  801,  47  Atl.  1115;  Cin- 
cinnati  Equipment  Co.  v.  Strang 
(1906)  215  Pa.  475,  64  Atl.  678;  James 
H.  Link  Machinery  Co.  v.  Continental 
Trust  Co.  (1910)  227  Pa.  37,  75  Atl. 
985;  Jones  v.  Wands  (1896)  1  Pa. 
Super.  Ct.  269;  Lippincott  v.  Holden 
(1899)  11  Pa.  Super.  Ct.  15;  Harris 
V.  Shaw  (1900)  17  Pa.  Super.  Ct.  1; 
Painter  v.  Snyder  (1903)  22  Pa.  Super. 
Ct.  603 ;  National  Cash  Register  Co.  v. 
Shurber  (1909)  41  Pa.  Super.  Ct.  187; 
Union  Mattress  Mach.  Co.  v.  Jachno- 
vitz  (1914)  55  Pa.  Super.  Ct.  644; 
Wilson  v.  Weaver  (1917)  66  Pa.  Super. 
Ct.  599;  Weder  v.  Roeschman  (1892) 
13  Pa.  Co.  Ct.  Rep.  94;  Bridgeport 
17  A.L.R.— 91. 


Organ  Co.  v.  Guldin  (1894)  8  Pa.  Dist. 
R.  649;  Jones  v.  Maxwell  (1895)  1 
Lack.  Leg.  News,  191. 

On  the  other  hand,  if  possession  is 
transferred  to  the  buyer,  and  the 
ostensible  ownership  reserved  to  seller 
for  the  purpose  of  security  only,  while 
this  condition  is  good  as  between  the 
parties,  it  is  bad  as  to  creditors,  and 
as  to  the  latter  the  sale  is  absolute. 
Stadtfeld  v.  Huntsman  (1879)  92  Pa. 
53,  37  Am,  Rep.  661;  Brunswick  & 
B.  Co.  V.  Hoover  (1880)  95  Pa.  508,  40 
Am.  Rep.  674;  Forrest  v.  Nelson 
(1885)  108  Pa.  481 ;  Dearborn  v.  Ray- 
sor  (1890)  132  Pa.  231,  20  Atl.  690; 
Summerson  v.  Hicks  (1890)  134  Pa. 
566,  19  Atl.  808 ;  Farquhar  v.  Mc Alevy 
(1891)  142  Pa.  233,  24  Am.  St.  Rep. 
497,  21   Atl.  811;   Otto  v.  Sweatman 

(1895)  166  Pa.  217,  31  Atl.  102; 
Morgan-Gardner  Electric  C6.  v.  Brown 
(1899)  193  Pa.  351,  44  Atl.  459 ;  Kelly 
Springfield  Road  Roller  Co.  v.  Spyker 
(1906)  215  Pa.  832,  64  Atl.  546; 
Ladley    v.    United    States    Exp.    Co. 

(1896)  3  Pa.  Super.  Ct.  149;  Harper  v. 
Hogue  (1899)  10  Pa.  Super.  Ct.  624; 
Wire  Book  Sewing  Mach.  Co.  v.  Crow- 
ell  (1885)  2  Pa.  Co.  Ct.  208,  affirmed 
in '(1886)  4  Sadler,  499.  19  W.  N.  C. 
55,  8  Atl.  22;  Dearborn  v.  Raysor 
(1888)  7  Pa.  Co.  Ct.  373;  Kestner  v. 
Keiser  Cigar  Co.  (1895)  4  Pa.  Dist.  R. 
479;  Price  v.  McCallister  (1859)  3 
Grant,  Cas.  248. 

In  Forrest  v.  Nelson  (1885)  108  Pa. 
481,  the  court  said:  "A  present  sale 
and  delivery  of  personal  property  to 
the  vendee,  coupled  with  an  agree- 
ment that  the  title  shall  not  vest  in 
the  latter  unless  he  pays  the  price 
agreed  upon  at  the  time  appointed 
therefor,  and  that  in  default  of  such 
payment  the  vendor  may  resume  pos- 
session of  the  property,  is  quite  differ- 
ent in  its  effect  from  a  bailment 
for  use,  or,  as  it  is  sometimes  called, 
a  lease  of  the  property,  coupled  with 
an  agreement  whereby  the  lessee  may 
subsequently  become  owner  of  the 
property  upon  payment  of  a  price 
afi^reed  upon.  As  between  the  parties 
to  such  contracts,  both  are  valid  and 
binding,  but  as  to  creditors  the  latter 
is  good,  while  the  former  is  invalid. 
In  some  cases  the  line  of  demarcation 
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between  a  conditional  sale  and  a  bail- 
ment is  not  very  clearly  drawn." 

In  Kaut  V.  Kessler  (1887)  114  Pa. 
603,  7  Atl.  586,  the  court  held  that, 
where  there  was  no  provision  looking 
to  the  acquisition  of  title  by  the  pur- 
ported purchaser  at  any  time  or  in  any 
manner,  and  the  title  is  already  in 
the  purported  seller,  it  remains  in  him 
and  cannot  be  devested  by  the  execu- 
tion of  any  of  the  terms  of  the  con- 
tract, since  both  in  form  and  in  sub- 
stance the  contract  is  nothing  but  a 
bailment. 

In  Peek  v.  Hejm  (1889)  127  Pa.  500, 
14  Am.  St.  Rep.  865,  17  Atl.  984,  a 
contract  in  the  form  of  a  consignment, 
reciting  that  the  consigned  goods 
were  to  remain  the  property  of  the 
consignor  until  fully  paid  for,  and  that 
the  condition  of  the  consignment  was 
that  the  consignee  should  pay  a  cer- 
tain amount  therefor  within  a  desig- 
nated time,  or  return  the  goods,  was 
held  to  be  a  conditional  sale,  and  in- 
valid as  to  creditors  of  the  consignee 
within  the  Pennsylvania  rule.  The 
court  said:  "It  is  true  the  words  'con- 
signor*  and  'consignee'  appear  suffi- 
ciently conspicuous,  but  these  are 
merely  labels  which  the  parties  have 
placed  upon  the  transaction ;  we  must 
look  within  to  see  its  real  nature,  and 
it  is  immaterial  what  the  parties  desig- 
nate it.  .  .  .  That  this  was  not  an 
ordinary  transaction  between  consign- 
or and  consignee  is  too  plain  for  argu- 
ment. Where  goods  are  consigned  to 
a  factory  for  sale,  they  remain  the 
property  of  the  consignor,  and  are  not 
subject  to  the  debts  of  the  factor,  and 
no  ingenious  contract  is  required  to 
protect  them  from  his  creditors. 
There  is  nothing  upon  the  face  of  the 
papers  to  indicate  that  Hill  was  to  sell 
the  pianos  for  the  account  of  Peek  & 
Son  as  their  factor.  On  the  contrary, 
it  was  manifestly  a  sale  to  Hill,  with 
an  agreement  that  the  title  was  to 
remain  in  Peek  &  Son  until  the  price 
was  paid." 

In  Keystone  Watch  Case  Co.  v. 
Fourth  Street  Nat.  Bank  (1900)  194 
Pa.  535,  45  Atl.  328,  it  is  held  that 
where  goods  are  consigned  by  the 
manufacturer  to  retail  dealers  in  trust 
to  sell,  at  not  less  than  a  fixed  price, 


marked  in  a  schedule,  the  proceeds  to 
be  at  once  remitted  to  the  owner;  no 
sales  to  be  made  without  its  express 
consent;  all  sales  to  be  made  by  the 
consignees  as  agents,  and  so  billed  on 
special  billheads,  the  owner  to  have 
the  right  at  any  time  to  terminate  the 
contract  and  take  back  the  goods,  the 
transaction  is  a  consignment  for  sale 
and  not  a  conditional  sale. 

In  Enlow  v.  Klein  (1875)  79  Pa.  488, 
a  contract  was  held  to  be  one  of  bail- 
ment, and  not  a  conditional  sale, 
where  the  seller  agreed  to  furnish  the 
buyer  with  a  team  of  horses,  wagon, 
etc.,  for  use,  the  seller  to  pay  a  certain 
amount  per  week  for  a  designated 
period  of  time  until  a  certain  number 
of  payments  had  been  made,  at  which 
time  the  seller  agreed  to  relinquish  all 
his  right,  etc.,  to  the  property;  there 
was  also  a  provision  that  the  property 
was  to  belong  to  and  remain  in  the 
seller  until  the  last  of  the  payments 
had  been  made. 

In  Rose  v.  Story  (1845)  1  Pa.  St 
190,  44  Am.  Dec.  121,  the  court  said: 
"Where  by  the  contract  the  vendee 
receives  the  chattel,  which  he  is  to 
keep  for  a  certain  period,  and  if  in 
that  time  he  pays  for  it  the  stipulated 
price  he  is  to  become  the  owner,  but, 
if  he  do  not  pay  the  price,  he  is  to 
pay  for  its  use,  the  vendee  receives 
it  as  a  bailee,  and  the  right  of  prop- 
erty is  not  changed  until  the  price  is 
paid." 

In  Tennessee  the  retention  of  title 
by  the  seller  is  a  mere  security  for 
the  payment  of  the  price,  partaking 
of  the  nature  of  a  lien.  Planters  Bank 
V.  Vandyck  (1871)  4  Heisk.  (Teim.) 
617;  Marion  Mfg.  Co.  v.  Buchanan 
(1906)  118  Teniu  238.  8  L.R.A.(N.S.) 
590,  99  S.  W.  984,  12  Ann,  Cas.  707; 
McDonald  Auto.  Co.  v.  Bicknell  (1914) 
129  Tenn.  493,  167  S.  W.  108,  Ann. 
Cas.  1916A,  265. 

Ill,  Construction  aa  affected  by  the  form 
of  the  contract  or  particutar  terms. 

a.  In  general,   * 

The  construction  of  contracts  of 
sale,  reserving  title  to  the  seller,  has 
been  considered  with  reference  to 
general  tests  to  determine  within 
which  of  several  different  classes  of 
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contracts  the  particular  contract  felL 
The  question  is  hereinafter  considered 
with  reference  to  the  form  ef  the  con- 
tract, or  the  particular  language  used 
therein.  In  great  part,  this  considera- 
tion of  the  cases  amounts,  in  effect,  to 
the  application  to  the  particular  case 
of  the  test  .heretofore  referred  to,  and 
to  determine  the  character  of  the  con- 
tract involved,  as  to  whether  it  consti- 
tutes an  absolute  sale,  a  conditional 
sale,  an  agency  or  consignment  con- 
tract, or  a  lease,  or  a  contract  of 
hiring. 

In  general,  a  clause  reserving  in  the 
seller  title  to  the  subject-matter  is  a 
distinctive  feature  of  conditional  sale 
contracts.  In  no  other  form  of  con- 
tract is  such  a  reservation  essential, 
and  it  is  superfluous  in  leases  and  in 
agency  and  consignment  contracts. 
Hence,  where  a  contract  of  sale  con- 
tains an  express  reservation  of  title, 
and  nothing  more  as  to  the  title  ap- 
pears, it  will  be  construed  to  consti- 
tute a  conditional  sale.  See  cases 
cited  supra,  I. 

In  Higdon  v.  Garrett  (1909)  163  Ala. 
285,  50  So.  823,  following  Piedmont 
Land  &  Improv.  Co.  v.  Thomsdn-Hous- 
ton  Motor  Co.  (1892)  —  Ala.  — ,  12 
So.  768,  it  is  held  that  a  sale  of 
personal  property  on  credit,  with  the 
retention  of  title  in  the  seller  until  the 
purchase  price  is  paid,  with  the  right 
to  retake  the  property  in  case  of  de- 
fault, is  a  conditional  sale,  and  not  a 
chattel  mortgage. 

In  Starnes  v.  Boyd  (1912)  101  Ark. 
469,  142  S.  W.  1143,  it  is  held  that  a 
contract  for  the  sale  of  timber  to  be 
delivered  at  a  mill,  containing  a  pro- 
vision that  the  lumber  manufactured 
therefrom  shall  be  delivered  to  a 
designated  party  until  the  owner  is 
paid  in  full  for  all  logs  delivered,  the 
balance  of  the  proceeds  of  the  lumber 
to  go  to  the  buyer,  constitutes  a  con- 
ditional sale.  The  court  said  that  the 
necessary  effect  of  the  contract  was  to 
require  the  delivery  of  all  the  lumber 
to  a  third  person  for  the  benefit  of  the 
owner  and  seller,  until  his  debt  should 
be  paid,  and  then  the  balance  to  be 
paid  over  to  the  buyer. 

The  court,  in  Miles  v.  Sabin  (1918) 
SO  Or.  129,  175  Pac.  866,  held  to  be  a 


conditional  sale,  an  agreement  provid- 
ing that  the  terms  and  conditions  of 
the  sale  shall  apply  to  all  goods  that 
may  be  ordered;  that  nothing  in  the 
contract  shall  release  the  buyer  from 
paying  the  agreed  price ;  that  the  buy- 
er agreed  to  give  his  note  for  all  goods 
shipped  by  the  seller  upon  receipt  of 
shipment;  and  any  notes  held  by  the 
seller  shall  continue  to  be  valid  obliga- 
tions. There  was  also  a  provision  in 
the  written  order  for  the  goods  to  the 
effect  that  the  buyer  agrees  to  pay 
according  to  prices,  terms,  and  condi- 
tions therein  stated.  The  court  said 
that  these  provisions  clearly  implied 
that  it  was  the  purpose  of  the  contract 
that  the  buyer  should  be  and  become 
liable  as  the  purchaser,  that  the  re- 
maining provisions  were  designed  for 
the  protection  of  the  seller,  and  that 
for  such  purpose  the  title  to  the  mer- 
chandise ordered  and  shipped  should 
be  and  remain  vested  in  the  seller 
until  the  purchase  price  was  fully 
paid. 

In  Gilbert  v.  National  Cash  Register 
Co.  (1898)  176  HI.  288,  52  N.  E.  22, 
an  instrument  held  to  be  a  conditional 
sale,  and  not  a  chattel  mortgage,  re- 
served lien  upon  the  property,  but 
merely  authorized  the  owner  to  ship 
to  the  signer  of  the  instrument  a  cer- 
tain article,  it  contained  a  promise 
that  the  latter,  upon  the  shipping  of 
the  article,  would  pay  a  certain 
amount  cash  and  give  notes  for  the 
balance,  and  there  was  an  express  pro- 
vision that  the  title  to  the  property 
remain  in  the  owner  until,  the  full 
amount  of  the  purchase  price  was 
paid. 

In  Dunbar  v.  Rawles  (1867)  28  Ind. 
225,  92  Am.  Dec.  311,  a  transaction  is 
held  to  constitute  a  conditional  sale, 
where  the  owner  of  horses  delivered 
them  to  another,  under  an  agreement 
that  the  latter  should  have  the  use 
of  the  horses  on  his  farm,  and,  if  at 
a  future  time  he  paid  the  owner  a 
certain  sum,  they  should  be  the  prop- 
erty of  the  purchaser. 

In  Boon  v.  Moss  (1877)  70  N.  Y. 
465,  in  determining  that  the  contract 
was  one  of  conditional  sale,  and  not 
one  of  absolute  sale,  the  court  said: 
The  provision  that  the  buyer  "is  to 
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have  full  ownership  when  he  performs 
the  conditions  of  the  agreement,  and 
the  provision  that  he  takes  possession 
as  'tenant  or  bailee/  are  inconsistent 
with  the  idea  of  the  transfer  of  an 
actual  title.  No  other  security  was 
taken  upon  the  property,  and  the  in- 
ference is  reasonable  that  the  owner 
intended  to  retain  the  title  as  such 
security.  It  is  well  settled  that,  'when 
.4  condition  of  sale  and  delivery  of 
goods  is  that  the  title  shall  not  pass 
until  the  price  is  paid,  the  vendee  has 
no  title  in  himself,  nor  can  he  convey 
any  to  a  bona  fide  purchaser.'  " 

In  Clark  v.. Clement  (1903)  75  Vt. 
417,  56  Atl.  94,  a  contract  was  held 
to  be  a  conditional  sale  where  it  pro- 
vided for  the  sale  of  certain  property, 
the  title  to  pass  to  the  buyer  when  he 
had  performed  work  equal  to  the  value 
of  the  property. 

In  Page  v.  Urick  (1903)  31  Wash. 
601,  96  Am.  St.  Rep.  924,  72  Pac.  454, 
in  a  contract,  held  a  conditional  sale, 
which  provided  for  the  sale  of  a  house 
set  upon  runners,  on  ground  not  be- 
longing to  the  owner,  the  considera- 
tion was  part  cash,  a  certain  amount 
payable  in  annual  instalments,  and  the 
monthly  payment  of  a  certain  sum  as 
rent  in  lieu  of  interest;  it  was  ex- 
pressly stipulated  that  the  title  to  the 
property  should  be  in  the  seller  until 
the  entire  purchase  money  was  fully 
paid. 

Where  a  contract  specifically  pro- 
vides that  title  shall  not  pass  to  the 
purchaser  until  the  full  amount  of  the 
purchase  price  has  been  paid,  and 
there  is  nothing  in  the  contract,  or 
the  circumstances  or  facts  surround- 
ing the  transaction,  to  indicate  a 
different  intention,  it  will  be  con- 
strued to  be  a  conditional  sale,  and 
not  a  mortgage.  Kammeier  v.  Chauvet 
(1919)  —  Iowa,  — ,  171  N.  W.  165; 
National  Cash  Register  Co.  v.  Schwab 
(1900)  111  Iowa,  605,  82  N.  W.  1011; 
Donnelly  v.  Mitchell  (1903)  119  Iowa, 
432,  93  N.  W.  369;  National  Cash 
Register  Co.  v.  Zangs  (1905)  127  Iowa, 
710,  104  N.  W.  360. 

In  Gilbert  Book  Co.  v.  Sheridan 
(1905)  114  Mo.  App.  332,  89  S.  W.  555, 
a  transaction,  held  to  be  a  mere  loan 
x)r   bailment,   and   not   a   conditional 


sale,  was  in  the  form  of  a  loan  of  law 
books  to  a  lawyer  to  use  in  writing 
a  certain  textbook  for  the  lender,  it 
being  agreed  that,  upon  the  comple- 
tion of  the  work,  the  books  were  to 
become  the  property  of  the  borrower, 
the  lender  to  deduct  the  price  there- 
of from  the  amount  that  would  be 
due  the  borrower  from  the  sale  of 
the  book  he  was  writing.  The  court 
said:  "It  is  palpable  that,  in  the 
contract  between  the  Gilbert  Com- 
pany and  Reading,  no  money  was  paid 
by  Reading  on  the  books,  nor  was 
there  any  money  to  be  paid  thereon. 
No  credit  was  extended  to  him,  nor 
was  there,  title  or  lien  sought  to  be 
reserved  by  the  vendor  to  secure  the 
purchase  price.  No  sale  was  to  be 
made  until  after  Reading  had  com- 
pleted his  work  on  Civil  Instructions, 
and  then  a  special  fund  was  created 
out  of  the  royalties  arising  from  the 
sale  of  the  book,  out  of  which  the 
Gilbert  Company  was  to  collect  its 
pay.  Therefore,  there  could  have 
been  no  refunding  of  the  purchase 
price  by  the  Gilbert  Company,  as  con- 
templated under  the  statute  quoted 
concerning  conditional  sales,  as  no 
money  was  either  paid  or  to  be  paid 
until  a  long  time  thereafter,  and  then 
only  upon  the  contingency  that  Read- 
ing completed  the  work  on  Civil  In- 
structions, and  the  fund  was  thereby 
created  by  which  the  Gilbert  Company 
collected  its  pay." 

In  Jones  v.  Farmers'  Nat.  Bank 
(1917)  —  Okla.  — ,  162  Pac.  681,  a 
contract  was  held  to  be  neither  a 
conditional  sale  nor  a  mortgage, 
where  the  primary  purpose  thereof 
was  the  sale  of  land,  incidental  to 
which  it  was  provided  that,  if  the  sale 
failed  of  consummation,  according  to 
the  terms  agreed  upon,  the  vendee 
should  repay  a  certain  sum  at  which 
certain  personal  property  received  by 
him  was  valued,  together  with  interest 
at  a  designated  rate  per  annum,  or, 
instead,  return  the  personal  property. 
The  court  said  that  clearly  the  ex- 
pressed intention  of  the  parties,  evi- 
denced by  such  provision,  was  that  the 
same  should  operate  to  pass  title  to 
the  property  without  reservation.  The 
language  employed  indicated  no  pur- 
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pose  to  retain  title  thereto  in  the 
vendor,  and  nothing  therein  contained 
can  be  construed  as  a  reconveyance  of 
the  property  by  the  vendee  as  security 
fbr  the  satisfaction  of  his  contingent 
obligations  under  the  terms  of  the 
contract. 

In  a  contract  by  which  one  party 
was  to  furnish  a  machine  which  the 
other  party  was  to  operate,  the  ma- 
chine to  remain  the  property  of  the 
first  party  until  his  part  of  the  profits 
should  amount  to  an  agreed  sum, 
when  the  title  should  vest  in  the  other 
party,  there  was  a  condition  that  if 
the  owner's  profits  should  not  amount 
to  the  agreed  sum,  the  buyer  should 
return  the  machine,  and  there  should 
be  an  adjustment  on  the  basis  of 
profits  merely,  was  held  not  a  condi- 
tional sale,  but  merely  an  executory 
contract,  and  the  machine  continued 
to  belong  to  the  first  party  even  as 
against  creditoi*s,  without  regard  to 
whether  or  not  they  had  notice.  Hill 
V.  Mudd  (1887)  9  Ky.  L.  Rep.  59. 

b.  Recital  in  contract  aa  to  its  character. 

m 

In  general,  it  may  be  said  that,  in 
construing  contracts  of  this  character, 
where  the  construction  is  involved  in 
doubt,  an  understanding  of  its  mean* 
ing  will  be  sought  by  reference  to  the 
light  afforded  by  the  instrument  as  a 
whole,  in  connection  with  the  sur- 
rounding facts  and  circumstances,  and 
the  apparent  purpose  of  the  parties. 
Even  though  one  part  of  the  contract 
is  repugnant  to  other  portions  thereof, 
which  is  frequently  the  case  in  con- 
tracts of  this  character,  the  true 
meaning  of  the  contract  as  a  whole 
will  be  ascertained  and  enforced.  All 
the  terms  and  provisions  will  M 
weighed  in  connection  with  the  rea- 
sonable and  natural  results  of  per- 
formance, in  order  to  gain  a  definite 
conception  of  the  intention  of  the 
parties  in  this  regard.  As  already 
indicated,  however,  the  intention  of 
the  parties  will  be  determined  by  the 
object  sought  to  be  achieved  by  the 
contract,  rather  than  by  the  expressed 
intent.  One  party  to  the  contract 
cannot  impose  upon  the  other  the 
burdens,  obligations,  and  risks  arising 
out  of  a  contract  of  a  certain  char- 


acter, without  at  the  same  time  ex- 
posing himself  to  risks  incident  to 
such  contract;  and  the  mere  expres- 
sion or  recital  as  to  the  character  of 
the  contract  will  be  of  no  avail  to 
accomplish  such  purpose. 

United  States. — Hervey  v.  Rhode 
Island  Locomotive  Works  (1877)  93 
U.  S.  664,  23  L.  ed.  1003 ;  Heryford  v. 
Davis  (1879)  102  U.  S.  235,  26  L.  ed. 
160;  Re  Rabenau  (1902)  118  Fed.  471; 
Corbett  v.  Riddle  (1913)  126  C.  C.  A. 
535,  209  Fed.  811. 

Arkansas.— ^American  Can  Co.  v. 
White  (1917)  130  Ark.  387,  197  S.  W. 
695. 

Connecticut — Lambert  Hoisting  En- 
gine Co.  V.  Carmody  (1906)  79  Conn. 
419,  65  Atl.  141. 

District  of  Columbia. — Bridget  v. 
Cornish  (1881)  1  Mackey,  29. 

Georgia.— Wynn  v.  Tyner  (1913)  139 
Ga.  765,  78  S.  E.  185. 

Illinois.— Murch  v.  Wright  (1868) 
46  IlL  487,  95  Am.  Dec.  455 ;  Lucas  v. 
Campbell  (1878)  88  111.  447. 

Indiana.  —  Schneider  v.  Daniel 
(reported  herewith)  ante,  1410. 

Massachusetts. — Smith  v.  Aldrich 
(1902)  180  Mass.  367,  62  N.  E.  381. 

Minnesota. — H.  H.  Babcock  Co.  v. 
WiUiams  (1898)  75  Minn.  147,  77 
N.  W.  791. 

Missouri. — ^Vette  v.  J.  S.  Merrell 
Drug  Co.  (1909)  137  Mo.  App.  229, 
117  S.  W.  666. 

New  Hampshire. — Gerrish  v.  Clark 
(1887)  64  N.  H.  492,  13  Atl.  870. 

New  Jersey. — ^Rapoport  v.  Rapo- 
port  Exp.  Co.  (1919)  90  N.  J.  Eq.  519, 
107  Atl.  822. 

New  York.— People  v.  Gluck  (1907) 
188  N.  Y.  167,  80  N.  E.  1022;  Bram- 
hall,  Deane  Co.  v.  McDonald  (1916) 
172  App.  Div.  780,  158  N.  Y.  Supp. 
736;  Geo.  A.  Ohl  &  Co.  v.  Standard 
Steel  Sections  (1917)  179  App.  Div. 
637,  167  N.  Y.  Supp.  184;  Sheeley  v. 
Holmes  Music  Co.  (1919)  189  App. 
Div.  756,  179  N.  Y.  Supp.  202 ;  Camp- 
bell Printing  Press  Mfg.  Co.  v.  Olt- 
rogge  (1885)  13  Daly,  247. 

Oregon.  —  Herring-Marvin  Co.  v. 
Smith  (1903)  43  Or.  315,  72  Pac.  704, 
73  Pac.  340. 

South  Dakota. — Pringle  v.  Canfield 
(1905)  19  S.  D.  506,  104  N.  W.  223. 
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Tennessee. — Singer  Mfg.  Co.  v.  Cole 
(1880)  72  Tenn.  439,  40  Am.  Rep.  20; 
Cowan  V.  Singer  Mfg.  Co.  (1893)  92 
Tenn.  376,  21  S.  W.  663. 

Washington. — De  Saint  Germain  v. 
Wind  (1887)  3  Wash.  Terr.  189,  13 
Pac.  753;  Jordan  v.  Peek  (1918)  103 
Wash.  94,  173  Pac.  726. 

Contracts  of  conditional  sale  may 
take  such  form  as  the  parties  choose 
to  give  them,  but  the  legal  aspect  de- 
pends not  upon  the  name  which  the 
parties  have  given  to  the  contract,  or 
the  form  of  the  instrument,  but  upon 
the  intention  as  evidenced  by  the 
entire  contract.  Schneider  v.  Daniel 
(reported  herewith)  ante,  1410. 

Upon  this  point,  in  Re  Morris  (1907) 
156  Fed.  597,  the  court  said:  "It  is 
difficult  to  give  to  a  written  instru- 
ment a  character  which  the  trans- 
action, which  it  purports  to  represent, 
does  not  inherently  bear.  While, 
therefore,  it  is  easy  enough  to  make 
an  agreement  speak  as  a  lease  or  a 
bailment,  where  that  was  what  was 
actually  in  the  mind  of  the  parties, — 
where  the  fact  is  that  the  one  desires 
to  sell  and  the  other  to  buy, — the  in- 
tent to  have  the  arrangement  mas- 
querade in  writing  as  something  else 
is  very  likely  to  fail.  There  are  apt 
terms  and  provisions  for  the  one, 
which  are  inapt  and  unadaptable  for 
the  other,  and  the  result  is  a  nonde* 
script,  the  different  parts  of  which 
defeat  each  other,  and  make  manifest 
the  real  purpose  in  view."  Upon  the 
same  point  in  Van  Allen  v.  Francis 
(1899)  123  Cal.  474,  56  Pac.  339,  the 
court  said :  "The  question  whether  or 
not  a  given  contract  is  or  is  not  a 
contract  of  conditional  sale  is  to  be 
determined  wholly  by  the  intent  of 
the  parties,  expressed  in  and  deduc- 
ible  from  the  contract  itself.  In 
arriving  at  the  solution  of  the  ques-  f 
tion,  the  whole  contract  is  to  be  con- 
sidered, and  no  detached  term  or  con- 
dition is  to  be  given  prominence  or 
effect  over  and  above  another.  So 
that,  if  the  legal  effect  of  the  whole 
contract  be  to  establish  a  mortgage,  * 
or  a  lease,  or  an  option  to  purchase 
between  the  parties,  the  mere  nega- 
tion in  another  part  of  the  contract 
of  that  legal  effect  will  not  control. 


But  if,  upon  the  other  hand,  the  intent 
be  clear  that  title  will  not  pass  until 
the  performance  by  the  vendee  of  the 
condition  precedent  or  concurrent, 
such  a  contract  becomes  a  conditional 
sale,  and  not  repugnant  to  any  prin- 
ciple of  justice  or  equity,  even  though 
possession  of  the  property  be  given  to 
the  proposing  purchaser." 

And  in  Re  Wilcox  &  H.  Go.  (1898) 
70  Conn.  220,  39  Atl.  163,  it  is  said 
that  where,  by  force  of  the  contract, 
the  general  property  in  the  subject- 
matter  is  ultimately  to  pass  for  an 
agreed  price,  on  the  performance  of 
certain  conditions,  and  this  is  intended 
to  be  the  effect,  operation,  and  main 
purpose  of  the  contract,  it  will,  as 
a  rule,  be  construed  to  be  a  conditional 
sale,  without  much  regard  to  the  name 
or  the  form  the  parties  may  give  to  it 

Pursuing  similar  reasoning  in  H.  E 
Babcock  Co.  v.  Williams  (1898)  75 
Minn.  147,  77  N.  W.  791,  the  court 
said :  "It  is  immaterial  what  the  par* 
ties  pretended  to  call  this  contract 
In  determining  its  nature,  we  must 
look  to  its  substance,  and  not  its  form. 
If  it  is  sufficiently  plain  that  the 
parties  have  used  words  to  conceal 
their  thoughts  and  intentions,  we  have 
a  right  to  look  beyond  such  words; 
and,  if  their  real  intent  appears  on 
the  face  of  the  contract,  it  will  control. 
In  ascertaining  this  intent,  we  must 
look  to  all  of  the  different  provisions 
of  the  contract,  and  see  whether  there 
are  sufficient  earmarks  in  it  to  show 
that  the  parties  really  intended  the 
transaction  as  a  conditional  sale,  but 
that,  in  order  that  plaintiff  might  give 
Crisham  &  Winch  [the  buyers]  a  false 
credit  by  keeping  the  contract  off 
record,  and  still  be  protected,  the 
parties  inserted  certain  provisions  by 
which  they  pretended  to  make  a  con- 
tract by  which  the  goods  were  to  be 
consigned  to  Crisham  &  Winch,  to 
sell  as  plaintiff's  agents.  It  is  our 
opinion  that,  at  least  as  between  plain- 
tiff and  the  creditors  of  Crisham  & 
Winch,  the  contract  is  on^  of  condi- 
tional sale.  It  provides  that  the  title 
to  the  property  shall  remain  in  plain- 
tiff until  the  goods  are  paid  for  in 
money,  and  that,  if  Crisham  &  Winch 
shall  become  insolvent,  any  amount 


ANNO.— CONDITIONAL  SALE— WHAT  AMOUNTS  TO. 


1447 


still  unpaid,  either  in  note  or  notes, 
shall  immediately  become  due,  and 
plaintiJBf  may  retake  the  goods.  It 
further  provides  that,  if  Crisham  & 
Winch  fail  to  make  settlement  prompt- 
ly, the  wholc^  amount  for  goods 
shipped  shall  become  due  at  once,  and 
be  payable  in  cash  upon  demand.  It 
also  provides  that  Crisham  &  Winch 
shall  remit  each  month  for  all  goods 
sold  the  previous  month,  iess  3  per 
cent  or  4  mos.  note;  holding  such  cash, 
less  our  commission,  in  a  fiduciary 
capacity.'  For  what  purpose  were 
they  to  give  their  note,  if  they  held 
the  cash  in  a  fiduciary  capacity?  If 
they  were  to  hold  the  cash  for  goods 
sold  as  mere  bailees,  and  could  not 
use  it  for  their  own  purposes,  why 
should  they  hold  it  at  all,  for  the  four 
months  for  which  they  were  to  give 
the  note?  The  contract  nowhere 
states  the  price,  or  the  minimum  price, 
for  which  they  were  to  sell  the  goods. 
It  merely  states  the  price  to  them. 
They  were,  at  the  election  of  plaintiff, 
to  purchase  all  goods  remaining  un- 
sold September  1st,  1897,  and  pay  for 
them  in  cash,  or  by  five  months'  note, 
or  at  such  later  date  as  plaintiff 
might  elect  There  are  many  other 
minor  circumstances  which  tend  to 
show  that  it  is  a  contract  of  condi- 
tional sale — at  least,  as  between  plain- 
tiff  and  the  creditors  of  Crisham  & 
Winch.  Whatever  the  form  of  the 
agreement  in  such  a  case,  if  the  pur- 
pose is  to  cover  up  a  sale,  or  a  condi- 
tional sale,  and  preserve  in  the  vendor 
a  lien,  or  right  to  retake  the  property, 
the  right  so  preserved  is  void  as 
against  the  creditors  of  the  purchaser, 
unless  the  contract  is  placed  of  rec- 
ord." And  see  Lundy  Furniture  Co. 
v.  White  (1900)  128  Cal.  170,  79  Am. 
St.  Rep.  41,  60  Pac.  759,  wherein  the 
court  said:  'It  is  quite  true,  and  it 
has  been  often  said,  that  the  name  by 
which  the  parties  designate  their  con- 
tract is  not  determinative  of  its  na- 
ture. The  calling  of  this  agreement  a 
lease  did  not  make  it  such.  Reference 
is  to  be  had  to  the  instrument  itself, 
to  a  reading  and  consideration  of  all 
its  terms,  conditions,  and  covenants, 
to  determine  its  true  character.  So 
considering  it,  we  think  there  can  be 


no  doubt  that  the  contract  was  one' 
of  conditional  sale,  with  possession 
given  to  the  vendee.  The  payments, 
to  be  made  monthly  in  instalments, 
designated  rent,  were  in  fact  nothing 
but  partial  payments.  The  title  was 
to  remain  in  plaintiff  until  the  final 
payment  was  made,  at  which  time  a 
bill  of  sale  was  to  be  given  to  Johanna 
White,  and  the  transaction  thus 
closed." 

Whatever  the  stipulations  in  the 
contract  may  be,  and  however  much 
the  conditional  character  of  the  sale 
may  be  disguised,  the  court  will  in- 
quire into  the  real  nature  of  the  trans- 
action that  tlie  purchaser  may  not  be 
deprived  of  the  benefit  of  the  statu- 
tory provision,  or  innocent  purchasers 
and  creditors,  who  have  fastened  upon 
the  property,  lose  their  protection 
against  the  vendor's  secret  lien.  Re 
Bettman-Johnson  Co.  (1918)  163  C.  C. 
A.  3,  250  Fed.  657.  And  it  has  been 
held  that  a  provision  that  the  buyer 
bargains,  sells,  transfers,  and  conveys 
the  property  to  the  seller,  and  war- 
rants the  title,  does  not  change  the 
character  of  the  contract  from  that  of 
a  conditional  sale  to  that  of  a  chattel 
mortgage.  Kelley  v.  Overland  Sales 
Co.  (1920)  25  Ga.  App.  277,  103  S.  E. 
41. 

In  Palmer  v.  Howard  (1887)  72  Cal. 
293,  1  Am.  St.  Rep.  60,  13  Pac.  858, 
the  court  said:  These  "provisions  as 
to  mortgages  cannot  be  evaded  by  any 
mere  shuffling  of  words.  Where  it  is 
clear  from  the  whole  transaction  that, 
for  all  practical  purposes,  the  owner- 
ship of  property  was  intended  to  be 
transferred,  and  that  the  seller  only 
intended  to  reserve  a  security  for  the 
price,  any  characterization  of  the 
transaction  by  the  parties,  or  any 
mere  denial  of  its  legal  effect,  will 
not  be  regarded.  The  question,  it  is 
true,  is  one  of  intention;  but  the  in- 
tention must  .be  collected  from  the 
whole  transaction,  and  not  from  any 
particular  feature  of  it."  And  in 
Corbett  v.  Riddle  (1913)  126  C.  C.  A. 
535,  209  Fed.  811,  it  is  said  that,  in 
the  Federal  courts,  whether  an  agree- 
ment under  which  one  party  obtains 
possession  from  another  of  a  chattel 
in  which  the  latter  seeks  to  reserve 


1448 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A,L.R. 


some  kind  of  title  shall  be  construed 
to  be  a  hiring,  a  conditional  sale,  or  a 
mortgage,  depends  altogether  upon  its 
effect,  and  not  at  all  upon  what  the 
parties  call  it.  In  Owen  &  Co.  v. 
Keller  (1919)  206  Mich.  655, 173  N.  W. 
343,  it  was  admitted  by  the  parties 
to  the  controversy  that  a  contract  in 
the  form  of  a  lease  was  not  a  lease, 
but  it  was  contended  on  the  one  side 
that  it  was  a  conditional  sale,  and 
upon  the  other  that  it  was  an  absolute 
sale,  with  a  reservation  of  title  as 
security.  In  holding  that  the  contract 
constituted  a  conditional  sale,  the 
court  said:  "One  paragraph  of  the 
instrument  provides:  .'We,  the  les- 
sors, agree  that  if  at  the  end  of  the 
term  of  this  lease,  the  lessee  has  ful- 
filled above  covenants  to  convey  a  free 
and  clear  title  of  above  articles  to  the 
lessee.'  This  seems  to  clearly  indicate 
an  intent  that  the  title  shall  not  pass 
to  the  purchaser  until  the  amount  at 
which  the  articles  were  valued  on  the 
face  of  the  instrument  has  been  paid 
in  full.  The  agreement  also  clearly 
indicates  that  the  purchaser  is  to  have 
possession  of  the  goods  in  the  first 
instance,  but  provides  that  the  seller 
may  retake  same  when  payments  are 
in  default,  or  goods  have  been  re- 
moved from  location  to  which  de- 
livered, without  vendor's  consent,  ^tc. 
None  of  the  usual  stipulations  and 
agreements  of  a  chattel  mortgage  are 
incorporated  in  the  instrument.  There 
is  no  stipulation  that  the  vendor  may 
sue  for  the  amount  due  under  the  con- 
tract, and  yet  retain  title  until  the 
judgment  is  paid  in  full." 

In  Gerow  v.  Castello  (1888)  11  Colo. 
560,  7  Am.  St.  Rep.  261,  19  Pac.  505, 
a  contract  denominated  a  lease  of  per- 
sonal property  was  construed  to  be  a 
conditional  sale,  and  not  a  chattel 
mortgage.  The  decision  was  evidently 
influenced  by  the  fact,  pointed  out  by 
the  court,  that  none  of  the  require- 
ments of  the  law  regulating  the  exe- 
cution of  chattel  mortgages  was 
observed  in  the  execution  of  the 
instrument. 

The  transaction  was  not  changed  by 
the  agreement  assuming  the  form  of  a 
lease.  In  determining  the  real  char- 
acter of  a  contract,  the  courts  will 


always  look  to  its  purpose  rather 
than  to  the  name  given  to  it  by  the 
parties.  Hervey  v.  Rhode  Island  Loco- 
motive Works  (1877)  93  U.  S.  664,  23 
L.  ed.  1003. 

In  Murch  v.  Wright  (1868)  46  IlL 
488,  95  Am.  Dec.  455,  the  court  said 
that  it  was  a  mere  subterfuge  to  call 
the  transaction  a  lease;  that  it  was  a 
conditional  sale,  with  the  right  of 
rescission  on  the  part  of  the  vendor 
in  case  the  purchaser  should  fail  in 
payment  of  his  instalments.  Upon 
this  point,  in  Hamilton  v.  Highlands 
(1907)  144  N.  C.  279,  56  S.  E.  929,  12 
Ann.  Cas.  876,  the  court  said:  "The 
courts,  in  determining  whether  or  not 
a  contract  is  one  of  bailment,  or  one 
of  sale  with  an  attempt  to  retain  a 
lien  for  the  price, — in  effect,  a  mort- 
gage,— do  not  consider  what  descrip- 
tion the  parties  have  given  to  it,  but 
what  is  its  essential  character.  It 
was  a  mere  subterfuge  to  call  this 
transaction  a  lease,  and  the  applica- 
tion of  that  term  to  it  in  the  written 
agreement  of  the  parties  does  not,  in 
law,  change  its  real  meaning." 

In  Lucas  v.  Campbell  (1878)  88  111. 
447,  in  holding  a  contract  in  the  form 
of  a  lease  to  be  a  conditional  sale,  the 
court  said:  "Considerable  ingenuity 
has  been  employed  to  give  this  sale 
the  form  and  effect  of  a  mere  lease. 
When  the  entire  context  is  considered, 
it  seems  to  be  perfectly  apparent  that 
it  was  a  sale  of  the  machine  on 
monthly  payments,  until  the  price  was 
realized,  and  then  the  title  to  vest  in 
the  purchaser.  We  are  aware  of  no 
usage  in  any  department  of  business 
where  the  property  leased  becomes,  by 
agreement,  that  of  the  lessee  at  the 
end  of  the  term.  Such  a  custom  or 
usage  prevails  in  no  department  of 
business  outside  of  the  sale  of  these 
machines,  and  a  few  others,  so  far  as 
our  knowledge  extends.  Such  compa- 
nies are  not  believed  to  be  so  generous 
as  to  give  their  machines,  even  to 
the  most  needy  and  meritorious.  This 
form  of  instrument  seems  intended 
as  a  substitute  for  a  chattel  mort- 
gage, and  to  create  a  lien  on  the 
machine  sold,  without  the  expense  or 
inconvenience  of  the  execution  of  a 
chattel  mortgage,  and,  like  such  an 
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instrument,  to  give  power  to  the  com* 
pany  to  resume  the  possession  on  de- 
fault in  the  payment  of  any  instal- 
ment, and  to  protect  the  property  from 
sale,  lien,  or  encumbrance  by  the  pur- 
chaser or  his  creditors.  But  this  can- 
not be  held  to  be  a  chattel  mortgage, 
or  a  substitute  for  one,  as  none  of  the 
requirements  of  the  law  regulating 
such  instruments  has  been  observed  in 
its  execution." 

In  Pringle  V.  Canfield  (1905)  19 
S.  D.  506,  104  N.  W.  223,  the  court 
said:  "Whether  a  conditional  sale  or 
a  lease  is  evidenced  by  a  contract 
depends  infinitely  more  upon  its  ex- 
pressed conditions  than  upon  the  name 
given  it  to  impress  the  transaction 
with  the  characteristics  of  an  instru- 
ment executed  to  secure  a  debt,  and 
at  the  same  time  avoid  the  necessity 
of  foreclosure  by  retaining  ownership 
of  the  property  until  the  purchase 
price  has  been  fully  paid.  So,  as  in 
this  case,  where  title  to  specific  per- 
sonal property  is  to  pass  to  the  per- 
son taking  possession  thereof,  upon 
the  completion  of  stipulated  payments, 
together  with  interest  and  attorneys' 
fees  for  collecting  the  amount  in  case 
of  default,  the  term  'lease'  is  a  mis- 
nomer, and  the  transaction  a  condi- 
tional sale,  in  exact  accordance  with 
the  intention  of  the  parties.  Authori- 
ties are  abundant  in  support  of  the 
suggestion  that  a  transaction,  by 
whatever  name,  is  a  conditional  sale 
whenever  payment  is  a  prerequisite  to 
the  passing  of  title,  and  contracts 
framed  to  partake  more  of  the  quali- 
ties of  a  lease  than  the  one  before  us 
have  been  so  construed." 

In  Coors  v.  Reagan  (1908)  44  Colo. 
126,  96  Pac.  966,  a  contract  using 
language  apt  for  a  lease  was  held  to 
be  a  conditional  sale,  although  it  pro- 
vided that  money  was  to  be  paid  for 
the  use  of  the  property,  the  payments, 
however,  being  unreasonably  large,  if 
regarded  as  r^t.  In  this  regard  the 
court  distinguished  Singer  Mfg.  Co.  v. 
Converse  (1896)  23  Colo.  250,  47  Pac. 
264,  saying:  "A  comparison  of  the  in- 
strument under  consideration  in  the 
case  cited  with  the  contract  here 
under  consideration  would  readily  dis- 
close the  marked  distinction  between 


the  two.  There  the  instrument  was 
denominated  a  'lease,'  the  payments 
stipulated  for  were  'rent,'  and  seemed 
to  be  reasonable.  The  term  was  defi- 
nite and  certain.  Here  the  contract 
is  not  called  a  lease,  nor  is  the  word 
'rent'  contained  in  it,  except  to  fix  the 
amount  of  ground  rental  reserved  in 
the  lease  which  appellant  held  upon 
the  lot.  The  payments  are  large,  out 
of  all  proportion  to  the  investment 
made  by  appellant;  in  addition  to 
which  the  party  of  the  second  part 
agrees  to  pay  8  per  cent  per  annum 
net  upon  the  full  cost  and  expense  of 
the  building  and  fixtures,  and  all  ex- 
penses for  taxes,  interest,  and  repairs, 
and  when  the  amount  paid  (after  de- 
ducting the  ground  rent)  shall  equal 
the  total  investment  of  appellant,  with 
interest  at  8  per  cent  per  annum,  the 
party  of  the  second  part  shall  be 
deemed  the  owner  of  the  saloon  fix- 
tures,  and  shall  occupy  the  building, 
and  pay  the  ground  rent  only  during 
such  unexpired  term  of  the  lease." 

Where,  however,  the  contract  con- 
tains an  express  statement  as  to  its  s 
character,  this  fact  will  be  given  due 
consideration,  and  the  contract  will  be 
construed  in  accordance  therewith,  if 
that  is  consistent  with  the  apparent 
dominant  object  indicated  by  the  con- 
tract. 

California.  —  Perkins  v.  Mettler 
(1899)  126  Cal.  100,  58  Pac.  384; 
Harron,  Kickard  &.  McCone  v.  Wilson, 
L.  &  Co.  (1906)  4  Cal.  App.  488,  88 
Pac.  512. 

Connecticut. — Lambert  Hoisting  En- 
gine Co.  V.  Carmody  (1906)  79  Conn. 
419,  65  Atl.  141. 

Oklahoma. — Barteldes  Seed  Co.  v. 
Border  Queen  Mill  &  Elevator  Co. 
(1909)  23  Okla.  675,  101  Pac.  1130; 
Akin  v.  Baldwin  Piano  Co.  (1917)  62 
Okla.  239,  162  Pac.  221. 
-  Washington. — Eilers  Music  House  v. 
Fairbanks  (1914)  80  Wash.  379,  141 
Pac.  885. 

A  contract,  in  form  one  of  consign- 
ment, which  describes  the  parties  as 
the  consignor  and  the  consignee,  can- 
not be  construed  to  be  a  conditional 
sale  rather  than  a  bailment  for  sale, 
unless  the  legal  effect  of  the  contract, 
construed  as  a. whole,  is  to  render  it 
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in  fact  a  sale,  regardless  of  the  de* 
.  Glared  intent  of  the  parties  that  it 
shall  constitute  only  a  consignment. 

United  States.— Re  Harris  (1914) 
214  Fed.  482;  South  Bend  Iron  Works 
V.  Cottrell  (1887)  81  Fed.  254;  Re 
Columbus  Buggy  Co.  (1906)  74  C.  C.  A. 
611,  143  Fed.  869. 

Minnesota. — Cortland  Wagon  Co.  v. 
Sharvy  (1893)  52  Minn.  216,  53  N.  W. 
1147. 

Pennsylvania.  —  Bridgeport  Organ 
Co.  V.  Guldin  (1894)  3  Pa.  Dist.  R. 
649. 

Thus,  where  a  contract  describes 
the  parties  as  consignor  and  con- 
signee, it  cannot  be  construed  to  be  a 
conditional  sale  rather  than  a  bail- 
ment for  sale,  where  the  legal  effect 
of  the  contract,  construed  as  a  whole, 
indicates  it  to  have  been  a  bailment 
or  consignment.  Re  Harris  (1913)  214 
Fed.  482. 

So,  where  a  contract  purports  to  be 
one  of  sale,  and  not  of  consignment, 
and  the  parties  are  described  therein 
as  vendor  and  purchaser,  it  negatives 
^  the  idea  of  agency,  and  will  be  con- 
strued to  be  a  contract  of  conditional 
sale,  even  though  there  are  provisions 
therein  attempting  to  secure  for  the 
seller  the  benefits  and  immunities  of 
the  principal  in  a  contract  of  agency. 
Mishawaka  Woolen  Mfg.  Co.  v.  West- 
veer  (1911)  112  C.  C.  A.  109,  191  Fed. 
465;  McKenzie  v.  Roper  Wholesale 
Grocery  Co.  (1911)  9  Ga.  App.  185, 
70  S.  E.  981.  And  see  Henney  Buggy 
Co.  V.  Cathels  (1899)  110  Iowa,  24,  81 
N.  W.  164  (contract  construed  to  be 
absolute  sale).* 

Where,  in  a  contract  for  sale,  there 
is  a  provision  that,  as  security  for  the 
payment  of  the  purchase  price,  the 
seller  shall  retain  title  to  the  said 
property  until  fully  paid  for,  after 
which  a  receipted  bill  will  be  given 
for  the  same,  effect  will  be  given  to 
this  positive  language,  and  the  con- 
tract will  be  construed  to  be  one  of 
absolute  sale  with  the  reservation  of 
title  as  security.  Re  Bonk  (1920)  268 
Fed.  1012. 

c,  Qeneral  character,  or  language  u8ed. 

Jf.  In  general. 

As  heretofore  suggested,  a  contract 


in  form  may  be  of  a  character  differ- 
ent than  a  conditional  sale,  and  yet 
be  construed  to  constitute  a  contract 
of  the  latter  character,  if  it  contains 
a  provision  reserving  title  in  the 
seller;  but  such  a  reservation  does  not 
necessarily  convert  the  contract  into 
one  of  conditional  sale.  Whether  or 
not,  in  the  concrete  case,  it  has  this 
effect,  depends  upon  the  intention  of 
the  parties  as  indicated  by  the  con- 
tract as  a  whole,  considered  in  light 
of  the  surrounding  facts  and  circum- 
stances. Under  the  following  subdi- 
vision, cases  are  included  which  in- 
dicate the  effect  on  the  construction 
of  a  contract  reserving  title  in  Uie 
seller,  of  the  incorporation  therein  of 
provisions  commonly  used  in,  and  in- 
dicative of,  various  other  contracts. 

2,  Provisions  for  consignment,   agency, 

or  resale, 

(a)  In  generaU-^resale* 

The  distinguishing  thing  in  a  con- 
tract of  conditional  sale  is  the  reser- 
vation of  title  in  the  seller,  and  the 
courts  are  not  agreed  as  to  the  effect 
upon  such  a  contract  of  a  provision 
giving  the  buyer  express  or  implied 
authority  to  resell  the  property  in  the 
ordinary  course  of  his  business.  It 
has  been  urged,  and  even  held,  that 
such  authority  is  inconsistent  with  the 
essentials  of  a  conditional  sale,  and 
that  the  effect  is  to  make  the  sale  an 
absolute  one  with  title  vesting  in  the 
buyer. 

In  many  jurisdictions  the  rule  pre- 
vails that  where  goods  are  sold  with  a 
reservation  of  title,  but  with  express 
or  implied  permission  to  the  buyer  to 
resell,  the  owner  thereby  clothes  the 
buyer  with  the  indicia  of  ownership, 
and  the  reservation  is  void,  not  only 
as  to  subsequent  purchasers  in  good 
faith,  but  also  as  to  the  creditors  of 
the  buyer;  hence,  in  effect,  the  sale 
is  absolute. 

United  States.-— Re  Jlowland  (1901) 
109  Fed.  869 ;  Re  Garcewich  (1902)  53 
C.  C.  A.  510,  115  Fed.  87;  Re  Gait 
(1903)  56  C.  C.  A.  470,  120  Fed.  64; 
Re  Wells  (1905)  140  Fed.  752;  Troy 
Wagon  Works  Co.  v.  Hancock  (1906) 
81  C.  C.  A.  595,  152  Fed.  605,  writ  of 
certiorari  denied  in  (1907)  206  U.  S. 
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568»  51  L.  ed.  1190,  27  Sup.  Ct  Rep. 
796;  Flint  Wagron  Works  v.  Buttles 
(1907)  153  Fed.  932;  Pontiac  Buggy 
Co.  V.  Skinner  (1908)  158  Fed.  858; 
Coweta  Fertilizer  Co.  v.  Brown  (1908) 
89  C.  C.  A.  612,  168  Fed.  162;  Re 
Penny  (1909)  176  Fed.  141;  Re  Agnew 
(1909)  178  Fed.  478 ;  Mishawaka 
Woolen  Mfg.  Co.  v.  Westveer  (1911) 
112  C.  C.  A.  109,  191  Fed.  465. 

Indiana.— West  v.  Fulling  (1905)  36 
Ind.  App.  617,  76  N.  E.  325;  Abe  v. 
Summerville  (1910)  46  Ind.  App.  348, 
92  N.  E.  658;  Lett  v.  Eastern  Moline 
Plow  Co.  (1910)  46  Ind.  App.  56,  91 
N.  E.  978. 

New  York. — Ludden  v.  Hazen 
(1860)  81  Barb.  650;  Bonesteel  v. 
Flack  (1864)  41  Barb.  435;  Brown  v. 
Thurber  (1879)  1  N.  Y.  City  Ct.  Rep. 
322. 

Pennsylvania. — ^Peek  v.  Heim  (1889) 
127  Pa.  500,  14  Am.  St.  Rep.  865,  17 
Atl.  984;  Hamilton  v.  Billington  (1894) 
163  Pa.  76,  43  Am.  St.  Rep.  780,  29 
Atl.  904. 

Tennessee. — Star  Clothing  Mfg.  Co. 
V.  Nordeman  (1906)  118  Tenn.  384, 
100  S.  W.  98. 

But  see  the  New  York  cases  cited 
infra,  to  the  effect  that  a  conditional 
sale  of  goods  with  permission  to  re- 
sell as  to  the  creditors  of  the  buyer 
is  not  invalid,  since  the  buyer  occupies 
substantially  the  same  position  as  that 
occupied  by  an  agent  under  a  consign- 
ment contract. 

The  Indiana  decisions  are  based 
upon  the  case  of  Winchester  Wagon 
Works  &  Mfg.  Co.  v.  Carman  (1887) 
109  Ind.  31,  58  Am.  Rep.  382,  9  N.  E. 
707,  which  holds  that  a  provision  re- 
serving title  in  the  vendor  is  fraudu- 
lent as  against  a  subpurchaser  from 
the  original  buyer,  where  the  property 
was  gold  for  the  purposes  of  sale. 
The  court  said  that  in  such  case  the 
purposes  for  which  the  property  was 
delivered  to  the  original  vendee  were 
inconsistent  with  the  continued  own- 
ership thereof  by  the  original  vendor, 
and  for  this  reason  the  conditions 
upon  which  the  sale  and  delivery 
were  made  were  fraudulent  and  void 
as  against  purchasers  from  the  origi- 
nal vendee. 

In  Mishawaka  Woolen  Mfg.  Co.  v. 


Westveer  (1911)  112  C.  C.  A.  109,  191 
Fed.  465,  the  contract  was  for  the 
sale  of  merchandise  to  a  retail  dealer, 
and  many  terms  used  therein  were  in- 
dicative of  a  contract  of  sale;  there 
were,  however,  provisions  indicating 
authority  to  resell.  In  holding  that 
the  contract  constituted  an  absolute 
sale  with  a  reservation  of  title  as 
security,  and  not  a  conditional  sale, 
the  court  said:  ''What,  then,  is  the 
true  meaning  of  the  agreement  under 
consideration?  The  goods  were  te  be 
delivered  to  a  retail  shoe  dealer  and 
mingled  with  his  goods.  Although  the 
title  to  all  goods  so  delivered  was,  in 
terms,  to  remain  in  the  vendor  until 
paid  for  in  cash,  still  the  right  to  re- 
claim goods,  for  reasons  named,  was 
limited  to  those  remaining  'in  the 
hands  of  the  purchaser  unsold.'  What 
is  to  be  said  of  the  goods  representing 
the  difference  in  quantity  between 
those  delivered  and  those  remaining 
unsold?  It  seems  clear  to  us  that 
they  were  intended  for  resale  in  the 
hands  of  the  vendee,  quite  as  certainly 
as  were  any  other  goods  in  his  store. 
The  right  of  resale  must,  therefore, 
be  regarded  as  having  been  contem- 
plated by  the  parties,  and  be  extended 
to  all  the  goods  delivered;  for  there 
is  nothing  in  the  contract  limiting  re- 
sales made  in  the  ordinary  course  of 
business,  respecting  an^  of  the  goods. 
The  accident  that  goods  might  at  any 
time  be  found  to  have  been  unsold,  as 
actually  occurred  in  the  present  in- 
stance, cannot  affect  the  existence  of 
the  right  of  resale  as  it  was  originally 
designed  and  given.  More  than  this, 
there  is  nothing  in  the  agreement 
which  purports  to  reserve  or  to  give 
title  to  the  vendor  in  any  of  the  pro- 
ceeds of  sales,  whether  received  in  the 
form  of  notes,  accounts,  or  cash.  On 
the  contrary,  a  proviso  is  attached  to 
the  right  to  reclaim  and  take  posses- 
sion of  goods  unsold,  which,  in  terms, 
preserves  'the  liability  of  the  pur- 
chaser for  the  payment  at  the  price 
agreed  upon  for  such  goods  as  are  not 
recovered  by  the  vendor.'  Liability  of 
the  vendee  seems  thus  to  have  been 
desired,  rather  than  reservation  of 
title  in  any  sale  proceeds,  no  matter 
in  what  form  derived.     It  ought  to 
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follow  that  performance  of  the  con- 
tract necessarily  operated  to  transfer 
an  absolute  title  in  the  goods  to  the 
vendee.  There  is  nothing  to  indicate 
—certainly  not  clearly  to  indicate — 
that  he  took  the  goods  upon  consign- 
ment, or  as  factor,  or  as  an  agent  of 
any  kind,  with  power  to  transmit  title 
from  the  vendor  to  subpurchasers. 
The  very  use  of  such  terms  as  'vendor' 
and  'purchaser,'  also  'punched  goods 
are  sold  subject  to  our  having  them  in 
stock,'  as  used  in  the  agreement, 
would  seem  expressly  to  negative  all 
idea  of  agency." 

In  Re  Bettman-Johnson  Co.  (1918) 
168  C.  C.  A.  3,  260  Fed.  667,  the  pur- 
chaser of  goods  gave  a  receipt  for 
them,  reciting  in  part  that  he  was  to 
hold  the  goods  in  trust  for  the  party 
mentioned  in  the  receipt,  and  as  his 
property,  with  liberty  to  sell  the  same 
for  his  account;  the  latter  party  was 
expressly  authorized,  at  any  time,  to 
cancel  the  trust  and  resume  the  pos- 
session of  the  goods.  This  transaction 
was  held  to  constitute  a  conditional 
sale,  although  there  was  no  express 
agreement  by  the  purchaser  to  pay  the 
other  party  to  the  receipt  for  them, 
there  was,  however;  an  obligation  on 
the  part  of  the  purchaser  to  pay  the 
actual  seller  of  the  goods  the  purchase 
price. 

In  the  majority  of  jurisdictions, 
however,  the  rule  prevails  that  the 
mere  fact  that  the  buyer  was  author- 
ized to  resell  the  goods  in  the  ordi- 
nary course  of  his  business  does  not 
render  the  reservation  of  title  invalid, 
and  hence  does  not  make  the  sale  an 
absolute  one  so  far  as  concerns  the 
buyer's  creditors. 

United  States. — Bryant  v.  Swofford 
Bros.  Dry  Goods  Co.  (1909)  214  U.  S. 
279,  53  L.  ed.  997,  29  Sup.  Ct.  Rep. 
615 ;  Ludvigh  v.  American  Woolen  Co. 
(1913)  231  U.  S.  522,  58  L.  ed.  345, 
34  Sup.  Ct.  Rep.  161,  following  Trip- 
lett  V.  Mansur  &  T.  Implement  Co. 
(1900)  68  Ark.  230,  82  Am.  St.  Rep. 
284,  57  S.  W.  261;  Re  Pierce  (1907) 
87  C.  C.  A.  537,  157  Fed.  755,  basing 
decision  upon  the  North  Dakota  stat- 
ute; Re  Dunlop  (1907)  86  C.  C.  A.  435, 
156  Fed.  545. 


Alabama. — ^Thornton  v.  Cook  (1893) 
97  Ala.  630,  12  So.  403. 

Arkansas. — Triplett  v.  Mansur  &  T. 
Implement  Co.  (1900)  68  Ark.  230,  82 
Am.  St.  Rep.  284,  57  S.  W.  261. 

California.  —  Perkins  v.  Mettler 
(1899)  126  Cal.  100,  58  Pac.  884. 

Connecticut.  —  Lewis  v.  McCabe 
(1881)  49  Conn.  141,  44  Am.  Rep.  217, 
approved  and  followed  in  Wheeler  v. 
New  Haven  Wire  Co.  (1889)  —  Conn. 
— ,  16  Atl.  393;  Mack  v.  Story  (1889) 
67  Conn.  407,  18  Atl.  707. 

Delaware. — Flint  Wagon  Works  v. 
Maloney  (1911)  3  Boyce,  137,  81  AtL 
602. 

Maine.  —  Rogers  v.  Whitehouse 
(1880)  71  Me.  222. 

Minnesota. — Bradley,  C.  &  Co.  v. 
Benson  (1904)  93  Minn.  91,  100  N.  W. 
670. 

New  York.— Cole  v.  Mann  (1875) 
62  N.  Y.  1;  Prentiss  Tool  &  Supply 
Co.  V.  Schirmer  (1892)  186  N.  Y.  305, 
32  Am.  St.  Rep.  737,  32  N.  E.  849; 
Frank  v.  Batten  (1888)  49  Hun,  91, 
1  N.  Y.  Supp.  705;  Ludden  v.  Hazen 
(1860)  81  Barb.  650;  Devlin  v.  O'Neill 
(1875)  6  Daly,  305,  affirmed  on  appeal 
in  (1877)  68  N.  Y.  622  (the  appeal, 
however,  did  not  present  this  specific 
question,  for  the  holding  of  the  lower 
court  in  this  regard  was  in  favor  of 
the  defendant,  and  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  as  to 
other  matters  presented,  and  he  did 
not  appeal;  the  only  appeal  being  by 
the  defendant). 

Oklahoma. — ^E.  M.  Brash  Cigar  Co. 
V.  Wilson  (1911)  32  Okla.  163. 121  Pac. 
223. 

Utah.— Hirsch  v.  Steele  (1894)  10 
Utah,  18,  36  Pac.  49. 

Vermont. — ^Armington  v.  Houston 
(1866)  38  Vt.  448,  91  Am.  Dec.  366. 

In  Michigan  it  is  the  rule  that  a  con- 
tract for  the  sale  of  goods  for  resale, 
containing  a  reservation  of  title  in  the 
seller,  is  valid,  and  the  conditional 
character  of  the  contract  is  not 
changed  by  the  fact  that  the  goods 
are  for  resale.  Pratt  v.  Burhans 
(1891)  84  Mich.  487,  22  Am.  St.  Rep. 
703,  47  N.  W.  1064;  P.  J.  Dewes 
Brewery  Co.  v.  Merritt  (1890)  82  Mich. 
198,  9  L.R.A.  270,  46  N.  W.  379; 
American  Harrow  Co.  v.  Deyo  (1903) 
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134  Mich.  639,  96  N.  W.  1055 ;  Worden 
Grocery  Co.  v.  Blanding  (-1910)  161 
Mich.  254,  126  N.  W.  212,  20  Ann.  Cas. 
1332;  Mishawaka  Woolen  Mfg.  Co.  v. 
Stanton  (1915)  188  Mich.  237,  L.R.A. 
1917B,  651,  154  N.  W.  48. 

The  Federal  courts  applying  the 
Michigan  Recording  Statutes  to  con- 
tracts of  this  character  do  not  follow 
the  Michigan  cases.  One  of  the  lead- 
ing Michigan  cases  is  F.  J.  Dewes 
Brewery  Co.  v.  Merritt  (1890)  82 
Mich.  198,  9  L.R.A.  270,  46  N.  W.  379, 
supra,  which  is  cited  with  appro^l  in 
Mishawaka  Woolen  Mfg.  Co.  v.  Stan- 
ton (Mich.)  supra,  is  also  approved  in 
Hirsch  v.  Steele  (1894)  10  Utah,  18, 
36  Pac.  49,  and  also  in  Triplett  v. 
Mansur  &  T.  Implement  Co.  (1900)  68 
Ark.  230,  82  Am.  St.  Rep.  284,  57  S.  W. 
261,  and  in  Re  E.  M.  Newton  &  Co. 
(1907)  83  C.  C.  A.  23,  153  Fed.  841, 
which  follows  the  Triplett  Case,  which 
is  affirmed  in  (1909)  214  U.  S.  279, 
53  L.  ed.  997,  29  Sup.  Ct.  Rep.  614. 
As  stated,  the  Federal  cases  apply  a 
different  doctrine,  even  when  passing 
upon  a  Michigan  contract,  the  Misha- 
waka Woolen  Mfg.  Co.  v.  Westveer 
(1911)  112  C.  C.  A.  109,  191  Fed.  465; 
John  Deere  Plow  Co.  v.  Mowry  (1915) 
137  C.  C.  A.  539,  222  Fed.  1;  Re 
Stoughton  Wagon  Co.  (1916)  145 
C.  C.  A.  562,  231  Fed.  676 ;  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Croll  (1916)  145  C.  C.  A.  565,  231 
Fed.  679.  When  the  question  was  first 
presented  to  the  Federal  court  as  to 
a  Michigan  contract,  it  refused  to 
follow  the  Michigan  decisions  on  the 
ground  that  later  decisions  of  the 
Michigan  courts  had  overruled  or 
limited  the  doctrine  of  these  cases; 
and  it  was  pointed  out  that  the  rule 
had  been  applied  by  subsequent  Michi- 
gan decisions  only  where  the  contract 
had  contained  a  provision  reserving 
title  in  the  seller  to  proceeds  of  any 
resales.  Apparently  upon  the  ground 
that  the  contract  involved  in  that  case 
did  not  contain  such  a  clause,  it  was 
held  invalid  as  to  a  trustee  in  bank- 
ruptcy of  the  buyer.  This  case  has 
already  been  referred  to.  Mishawaka 
Woolen  Mfg.  Co.  v.  Westveer.  This 
distinction  between  such  contracts, 
however,  has  been  repudiated  in  sub- 


sequent Federal  court  decisions,  and 
the  doctrine  asserted  that  a  reserva- 
tion of  title  cannot  stand  as  a  condi- 
tional cale,  unless  the  entire  contract 
and  the  circumstances  together  show 
that  the  reservation  of  title,  as  a  con- 
dition, is  clearly  dominant  over  the 
right  of  resale  and  other  features  of 
the  contract.  See  John  Deere  Plow  Co. 
v.  Mowry  (1915)  137  C.  C.  A.  539,  222 
Fed.  1.  This  doctrine  is  not  neces- 
sarily inconsistent  with  the  results 
reached  in  the  cases  decided  by  the 
Michigan  court,  for  they  seem  to  be 
based  upon  the  ground  that  as  a 
matter  of  law,  under  such  a  permis- 
sion to  sell,  the  conditional  buyer 
acted  as  agent  of  the  seller.  In  the 
result  reached,  however,  there  is  a 
conflict  between  the  Federal  and  state 
courts.  In  this  connection  it  is  to 
be  noted  that  Mishawaka  Woolen  Mfg. 
Co.  V.  Stanton  (Mich.)  supra,  points 
out  that  the  early  Michigan  cases  re- 
ferred to  still  represent  the  law  of 
that  state  upon  this  point,  and  were 
in  no  way  limited  or  overruled  by  the 
cases  relied  upon  by  the  Federal  court. 
The  Stanton  Case,  however,  did  not 
expressly  disapprove  of  the  Westveer 
Case,  although  it  apparently  did  of  the 
John  Deere  Plow  Company  Case;  but 
in*subsequent  cases  the  Federal  court 
has  apparently  taken  the  position  that 
the  Stanton  Case  did  not  disapprove 
of  either  of  these  Federal  decisions. 
Re  Stoughton  Wagon  Co.  (1916)  145 
C.  C.  A.  562,  231  Fed.  676. 

In  Mishawaka  Woolen  Mfg.  Co.  v. 
Westveer  (Fed.)  supra,  the  court  said : 
''It  is  argued  that  decisions  passing 
upon  contracts  in  terms  reserving 
title  in  articles  delivered  for  personal 
use  of  the  original  taker,  like  ma- 
chinery, pianos,  and  sewing  machines, 
are  distinguishable  from  decisions 
under  similar  contracts  relating  to 
articles  delivered  for  purposes  of  re- 
sale. We  do  not  discover  that  the 
supreme  court  of  Michigan  has  made 
such  a  distinction,  and  it  is  difficult 
to  see  any  sufficient  reason  for  its 
existence.  Both  classes  of  articles  are 
delivered  into  the  possession  and  con- 
trol of  the  first  taker,  without  notice 
to  any  other  person  of  any  title  or 
interest  retained  in  them.    They  are 


1454 


AMERICAN  LAW  REPORTS,  'ANNOTATED. 


[17  ALR. 


alike  chattels,  which,  in  such  instan* 
ces,  connote  ownership  and  a  right  of 
sale  in  their  possessor.  Anyone  hav- 
ing dealings  in  respect  to  them  with 
a  person  in  possession  and  control, 
without  notice  and  for  a  present  valu- 
able consideration,  ought  to  secure  the 
same  rights  with  regard  to  the  one 
class  as  the  other." 

The  Federal  court  of  appeals  has 
also  held  that  the  decisions  of  the 
Federal  Supreme  Court,  construing 
contracts  of  this  character  according 
to  the  Arkansas  decisions,  are  not  con*' 
trolling  as  to  a  Michigan  contract, 
although  the  question  as  presented 
was  substantially  the  same.  Re 
Stoughton  Wagon  Co.  (Fed.)  supra. 
In  this  connection  attention  is  called 
to  Bryant  v.  Swoff  ord  Bros.  Dry  Goods 
Co.  (1909)  214  U.  S.  279,  53  L.  ed.  997, 
29  Sup.  Ct.  Rep.  614,  which,  following 
the  law  of  Arkansas,  holds  that  the 
contract  was  a  conditional  sale,  and 
not  a  mortgage,  where  it  provided  for 
the  sale  of  a  stock  of  goods  to  be  re- 
sold, and  the  stock  kept  up  by  the  pur- 
chaser, and  that  a  reservation  by  the 
seller  of  the  right  to  possession  of  the 
property  and  the  proceeds  thereof 
until  he  was  paid  was  valid  as  to  a 
trustee  in  bankruptcy  of  the  pur- 
chaser. The  court  said  that  there  was 
nothing  in  the  nature  of  such  a  con- 
tract which  would  forbid  the  parties 
entering  into  it,  if  it  was  valid  by 
the  laws  of  the  state  where  made, 
and  in  bankruptcy  proceedings  the 
validity  of  such  a  contract  must  be 
determined  by  the  local  laws.  And  see 
Ludvigh  V.  American  Woolen  Co. 
(1913)  231  U.  S.  522,  58  L.  ed.  345,  34 
Sup.  Ct.  Rep.  161,  construing  a  sub- 
stantially similar  contract  under  the 
Arkansas  rule,  which  is  similar  to  the 
Michigan  rule  in  that  neither  requires 
the  contract  to  be  recorded,  and  both 
hold  that  provisions  reserving  title  to 
the  seller  are  valid  as  to  creditors  and 
trustees  of  the  buyer,  although  a  re- 
sale is  contemplated  by  the  parties  to 
the  contract. 

In  John  Deere  Plow  Co.  v.  Mowry 
(Fed.)  supra,  it  is  held  that,  where 
goods  are  intended  for  resale,  the 
reservation  of  title  cannot  stand  as  a 
conditional   sale,   unless,   taking  the 


entire  contract  and  circumstances  to- 
gether, it  is  clearly  dominant  over  the 
right  of  resale  and  the  other  incon- 
sistent features  of  the  contract;  in 
other  words,  the  facts  as  a  whole  must 
be  consistent  with  the  theory  that  the 
resale  is  to  be  made  by  the  vendee  as 
agent  or  consignee,  and  not  as  owner. 
And  this  is  true  although  the  contract 
of  sale  attempts  to  preserve  to  the 
vendor  a  substituted  title  to  the  pro- 
ceeds when  the  goods  are  sold.  In 
this  latter  regard  the  case  is  to  be 
distinguished  from  Mishawaka  Wool* 
en  Sifg.  Co.  V.  Westveer  (1911)  112 
C.  C.  A.  109,  191  Fed.  465,  which 
reaches  the  same  conclusion,  but  in 
which  there  is  no  provision  under- 
taking to  hold  the  proceeds  of  the 
goods  upon  resale,  as  a  substitute  for 
the  goods  themselves. 

Reference  is  made  in  the  Stoughton 
Wagon  Co.  Case  to  Mishawaka  Woolen 
Mfg.  Co.  V.  Westveer,  and  John  Deere 
Plow  CJo.  V.  Mowry,  and  it  is  said  that 
the  conclusion  reached  therefrom  that, 
where  goods  are  intended  for  resale, 
the  reservation  of  title  cannot  be 
maintained  as  a  conditional  sale  un- 
less, taking  the  entire  contract  and 
circumstances  together,  the  reserva- 
tion of  title  is  clearly  dominant  over 
the  right  of  resale  and  other  inconsis- 
tent features  of  the  contract. 

In  Mishawaka  Woolen  Mfg.  Co.  v. 
Stanton  (1915)  188  Mich.  237,  L.R.A. 
1917B,  651,  154  N.  W.  48,  the  trans- 
actioii  was  held  to  be  a  conditional 
sale, — at  least,  as  to  persons  with 
notice, — where  it  was  in  eiffect  a  sale 
of  goods  to  a  retail  dealer  by  a  whole- 
saler under  the  provisions  of  a  sales 
contract  retaining  title  in  the  whole- 
saler, with  the  right  in  the  retailer  to 
sell  the  goods  in  the  ordinary  retail 
trade;  there  was  also  a  provision  that, 
upon  a  sale  of  the  goods,  the  proceeds 
received  therefor,  whether  notes,  ac- 
counts, or  moneys,  shall  be  and  re- 
main the  property  of  the  first  party 
until  said  goods  are  fully  paid  for  in 
cash. 

In  a  late  Federal  decision,  Walter  A 
Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Croll  (1916)  145  C.  C.  A.  565,  231  Fed. 
679,  the  court  refers  to  the  Mishawaka 
Woolen  Mills  Co.  v.  Stanton,  and  holds 
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that  this  case  does  not  affect  the  rule 
of  construction  as  declared  by  the 
Federal  court,  and  it  also  refuses  to 
follow  the  Federal  Supreme  Court  de- 
cision in  Ludvigh  v.  American  Woolen 
Co.  (U.  S.)  supra,  on  the  ground  that 
this  decision  applied  the  Arkansas 
law,  and,  according  to  the  contract 
there  involved,  the  net  proceeds  of  sale 
were  to  be  accounted  for  to  the  con- 
signor, and  the  consignee  was  pledged 
to  sell  the  goods  and  collect  and  pay 
over  the  proceeds  to  the  consignor. 

It  has  been  held  that,  when  the 
seller  of  property  by  conditional  sale 
expressly  or  impliedly  authorizes  a 
purchaser  to  resell  the  property  in  the 
ordinary  course  of  his  business,  he 
does  not  thereby  indicate  any  inten- 
tion of  vesting  the  purchaser  with  the 
title  to  the  property,  since  the  reserva- 
tion of  title  clearly  discloses  his  in- 
tention to  retain  the  title,  and  it  is 
valid  as  between, the  parties.  Century 
Throwing  Co.  v.  Muller  (1912)  116 
C.  C.  A.  614,  197  Fed.  252;  Adriance 
V.  Rutherford  (1885)  57  Mich.  170,  23 
N.  W.  718;  Dowagiac  Mfg.  Co.  v. 
White  Rock  Lumber  &  Hardware  Co. 
(1910)  26  S.  D.  374,  128  N.  W.  334, 
aflSrming  on  rehearing  (1904)  18  S.  D. 
105,  99  N.  W.  854 ;  Annington  v.  Hous- 
ton (1866)  38  Vt.  448,  91  Am.  Dec. 
366. 

The  rule  that  when  goods  are  sold 
at  a  fixed  price  to  be  paid  thereafter, 
and  delivery  is  made  upon  the  express 
condition  that  until  the  price  is  paid 
the  title  is  to  remain  in  the  vendor, 
payment  is  a  condition  precedent,  and, 
until  made,  the  property  is  not  vested 
in  the  purchaser,  applies  to  a  contract 
containing  ^  provision  that  all  goods, 
and  the  proceeds  of  all  sales  of  goods, 
received  under  the  contract,  whether 
the  proceeds  are  in  notes,  cash,  or 
book  accounts,  shall  be  held  by  the 
buyers  as  collateral  security,  in  trust 
for  the  benefit  of,  and  subject  to  the 
order  of,  the  seller  until  he  is  paid  in 
full.  Standard  Implement  Co.  v.  Far- 
lin  &  O.  Co.  (1893)  51  Kan.  544,  33 
Pac.  360. 

In  Big  Four  Implement  Co.  v. 
Wright  (1913)  47  L.R.A.(N.S.)  1223, 
125  C.  C.  A.  577,  207  Fed.  535,  it  is 
held  that  a  provision  authorizing  the 


resale  of  the  subject-matter  of  the 
contract,  but  reserving  the  title  and 
ownership  of  all  of  the  goods  until 
sold  in  the  ordinary  course  of  busi- 
ness, did  not  convert  the  contract  from 
a  conditional  sale  to  an  absolute  sale. 

It  has  also  been  held  that  authority 
to  sell  is  fraudulent  as  to  subsequent 
purchasers  and  creditors  of  the  pur- 
chaser, rendering  a  reservation  of  title 
voivl  as  to  him.  The  courts  are  not  in 
harmony  on  this  question,  however, 
and  the  weight  of  authority,  and  cer- 
tainly the  better  reasoning,  support 
the  view  that  authority  to  the  pur- 
chaser to  sell  property  purchased  by 
conditional  sale  does  not  in  any  way 
affect  the  character  of  the  contract, 
and  in  and  of  itself  furnishes  no  proof 
of  fraud  on  the  part  of  the  parties 
thereto.  The  owner  of  property,  if  he 
sells  it,  has  the  right  to  sell  upon 
such  conditions  as  the  purchaser  may 
agree  to;  and  it  is  lawful  for  the 
purchaser  to  agree  that  the  title  shall 
remain  in  the  seller  until  the  latter 
has  been  paid  for  the  property.  Such 
contracts  are  very  common,  and,  as  a 
rule,  are  of  great  benefit  to  the  public 
at  large  in  that  they  enable  an  ex- 
tension of  credit  which  otherwise 
would  be  impossible.  No  valid  reason 
exists  why  such  a  contract  should  be- 
come unlawful  or  fraudulent,  merely 
because  express  or  implied  authority 
is  given  the  buyer  to  resell  in  the  ordi- 
nary course  of  his  business,  for  the 
validity  of  consignment  contracts  is 
well  established,  and  in  this  respect 
the  contract  partakes  of  one  of  the 
distinguishing  features  of  consign- 
ment contracts. 

In  Mississippi  it  is  held  that  a  pro- 
vision reserving  title  in  the  seller  of 
goods,  sold  for  the  express  or  implied 
purpose  of  resale,  is  fraudulent  and 
void  as  to  a  subsequent  purchaser 
without  notice  of  the  condition,  al- 
though he  was  a  creditor  and  the  con- 
sideration was  in  satisfaction  of  his 
debt.  Columbus  Buggy  Co.  v.  Turley 
(1895)  73  Miss.  529,  32  L.R.A.  260,  55 
Am.  St.  Rep.  550,  19  S.  W.  232 ;  Parry 
Mfg.  Co.  V.  Lowenberg  (1906)  88  Miss. 
532,  41  So.  65. 

It  has  been  held  that  a  provision 
reserving  title  in  the  seller  of  goods. 


1456 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


sold  for  the  express  or  implied  pur- 
pose of  resale,  is  valid  and  effective 
as  against  the  subsequent  purchaser 
of  the  entire  stock  of  goods,  if  such 
a  sale  was  not  in  the  ordinary  course 
of  trade.  Lett  v.  Eastern  Moline  Plow 
Co.  (1910)  46  Ind.  App.  56,  91  N.  E. 
978;  Burbank  v.  Crooker  (1856)  7 
Gray  (Mass.)  158,  66  Am.  Dec.  470. 

It  has,  however,  been  held  that, 
even  as  to  a  subsequent  sale  of  a 
stock  of  goods  in  bulk,  a  conditional 
sale  of  the  goods  is  invalid  when  there 
is  an  express  or  implied  permission  to 
resell  in  the  ordinary  course  of  trade. 
Bass,  Heard  &  Howie  v.  International 
Harvester  Co.  (1910)  169  Ala.  154,  33 
L.R.A.(N.S.)  374,  53  So.  1014;  Poor- 
man  Bros.  v.  Witman  (1892)  49  Kan. 
697,  31  Pac.  370. 

fb)  Illustrative  cases. 

See  Michigan  and  Federal  court 
cases,  supra,  III.  c,  2  (a). 

A  provision  reserving  title,  in  con- 
tracts following  the  general  form  of 
consignment  or  agency  contracts,  is 
unnecessary  if  the  contract  is  of  the 
character  the  form  would  indicate, 
since  such  contracts  do  not  operate  to 
pass  title  from  the  consignor  or  prin- 
cipal to  the  consignee  or  agent ;  hence 
the  inclusion  in  such  a  contract  of  a 
clause  reserving  title  in  the  owner 
raises  the  question  of  construction  as 
to  the  character  of  the  contract — 
whether  a  consignment  or  agency  con- 
tract, or  a  conditional  sale.  The 
usual  test  applicable  in  determining 
the  character  of  the  contract  in  this 
regard  has  heretofore  been  referred 
to  (II.  e).  The  following  cases  are 
illustrative  of  the  application  of  this 
test. 

Thus,  the  following  cases  construe 
contracts  in  the  form  of  consignment 
or  agency  contracts  to  be  of  that 
character,  notwithstanding  a  clause 
therein  reserving  title  in  the  owner: 

—  South  Bend  Iron  Works  v.  Cottrell 
(1887)  31  Fed.  254,  consignment  con- 
tract in  which  consignee  agreed  to 
settle  for  all  unsold  goods ;  this  agree- 
ment, however,  was  modified  by  the 
agreement  of  consignor  "to  carry  over 
all  machines  left  unsold  at  the  end  of 
the  season;" 


—  Re  Gait  (1903)  56  C.  C.  A.  470, 
120  Fed.  64,  contract  in  the  form  of  an 
agency  contract,  the  agent  to  sell  the 
goods  at  a  certain  per  cent  discount 
from  list  prices,  and  to  account  to  the 
principal  in  cash  or  notes  of  the  pur- 
chaser drawn  upon  blanks  furnished 
by  it;  the  contract  contained  a  pro- 
vision that  the  consignee  was  to  sell 
all  the  property  within  a  certain  time 
from  date  of  shipment,  and  upon  fail- 
ure to  do  so,  at  the  option  of  the  con- 
signor, he  was  to  pay  cash  for  all 
property  then  on  hand  at  certain 
prices,  or  give  a  note  therefore  or 
store  the  property  subject  to  the  order 
of  the  principal; 

—  Re  Flanders  (1905)  67  C.  C.  A. 
484,  134  Fed.  560,  where  ordinary  in- 
voices accompanied  the  goods,  and 
shipments  were  made  direct  to  the 
buyer  or  consignee;  the  goods  were 
sold  by  him  in  his  own  name  and 
credit  allowed  upon  sales,  and  he  in- 
sured the  goods  in  his  own  name;  the 
court  said  that  it  was  quite  competent 
for  a  bailee  by  contract  to  enlarge  his 
common-law  liability  without  convert- 
ing the  bailment  into  a  sale; 

—  Re  Columbus  Buggy  Co.  (1906)  74 
C.  C.  A.  611,  143  Fed.  859,  contract 
to  furnish  goods  for  sale  at  such 
prices  as  the  consignee  chose  to  fix, 
he  to  account  and  pay  for  the  goods 
sold  at  agreed  prices,  and  to  bear  the 
expense  of  insurance,  freight,  storage,, 
and  handling,  and  to  hold  unsold  mer- 
chandise subject  to  the  order  of  the 
consignor;  there  was  no  agreement  by 
the  consignee  to  pay  at  all  events  for 
the  goods; 

—  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  (1907)  84  C.  C.  A. 
167,  156  Fed.  1,  writ  of  certiorari 
denied  in  (1908)  212  U.  S.  577,  53 
L.  ed.  658,  29  Sup.  Ct.  Rep.  686,  con- 
tract of  agency  imposing  no  obligation 
on  the  part  of  the  consignor  to  trans- 
fer the  title  to  the  consignee  for  an 
agreed  price,  and  no  obligation  upon 
the  latter  to  pay  an  agreed  price  for 
the  goods; 

—  Coweta  Fertilizer  Co.  v.  Brown 
(1908)  89  C.  C.  A.  612,  163  Fei  162, 
contract  by  which  the  consignor  re- 
served title  to  goods,  the  possession 
of  which  was  turned  over  to  the  con- 
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signee  for  resale;  there  was  no  right 
reserved  in  the.  consignee  to  return 
the  unsold  goods,  and  he  was  under 
obligation  to  settle  and  pay  for  them 
at  a  certain  time  without  reference  to 
whether  or  not  they  were  sold; 

—  Re  Wright-Dana  Hardware  Co. 
(1914)  128  C.  C.  A.  286,  211  Fed.  908, 
contract  by  which  a  bailee  had  the 
privilege  of  selling  to  its  customers 
any  part  of  the  chattels  intrusted  to 
it; 

—  Re  Harris  (1913)  214  Fed.  482, 
consignment  contract  containing  a 
provision  entitling  the  consignor, 
under  certain  circumstances,  to  re- 
quire the  consignee  to  pay  for  all  un- 
sold goods.  The  court  said  that  this 
provision  merely  constituted  an  op- 
tion, which  had  never  been  exercised 
by  the  consignor;  ' 

—  Emerson  -  Brantingham  Imple- 
ment Co.  v.  Lawson  (1916)  237  Fed. 
877,  agreement  that  title  to,  and 
ownership  and  right  of  possession  of, 
all  goods  shipped  under  the  contract 
and,  in  case  of  loss,  the  amount  of 
the  invoice  price  of  goods  destroyed, 
shall  be  and  remain  in  the  seller  until 
goods  sold,  to  be  resold  at  retail,  were 
paid  for  in  cash,  since  in  such  case 
the  title  is  not  reserved  absolutely  in 
the  vendor,  but  only  for  security  pur- 
poses (to  the  same  effect,  also,  are  Re 
Stoughton  Wagon  Co.  (1916)  145 
C.  C.  A.  562,  231  Fed.  676,  and  Walter 
A.  Wood  Mowing  &  Reaping  Mach.  Co. 
V.  Croll  (1916)  145  C.  C.  A.  565,  231 
Fed.  679) ; 

—  Thornton  v.  Cook  (1893)  97  Ala. 
630,  12  So.  403,  contract  to  furnish 
goods  to  be  sold  by  the  consignee  as 
the  agent  of  the  consignor,  and  to  be 
accounted  for  as  the  sales  were  made 
and  the  purchase  price  received,  the 
title  to  the  goods,  until  disposed  of, 
to  remain  in  the  consignor; 

—  Perkins  v.  Mettler  (1899)  126 
CaL  100,  58  Pac.  384,  contract  for  the 
sale  of  a  stock  of  goods  with  authority 
to  the  buyer  to  resell  in  the  ordinary 
course  of  business,  the  seller  retain- 
ing title  to  the  property  until  payment 
of  the  purchase  price,  and  also  title 
to  any  goods  which  the  buyer  pur- 
chased in  the  place  and  stead  of  the 
stock  sold  in  the  ordinary  retail  trade. 

17  A.L.R.— 92. 


The  court  said:  It  is  apparent  "that 
if  the  construction  is  given  to  the  con- 
tract that  the  parties  to  it  intended  it 
should  receive,  and  that  they  gave  to 
it  themselves,  it  will  be  treated  as  a 
conditional  sale.  .  .  .  Express 
agreements  are  made  that  title  to  all 
said  property  shall  remain  in  the 
vendor,  and  that  the  vendee  shall,  at 
his  own  expense,  keep  the  property 
insured  in  the  name  of  the  vendor. 
No  stronger  words  than  these  could 
be  used  to  indicate  a  purpose  that  the 
vendor  should  remain  the  owner  of 
the  property ;" 

—  Mack  V.  Story  (1889)  57  Conn. 
407,  18  Atl.  707,  contract  providing 
for  the  transfer  of  the  possession  of 
a  quantity  of  liquor  under  an  agree- 
ment that  the  title  should  remain  in 
the  owner  until  it  was  fully  paid  for, 
but  that  the  transferee  might  sell  to 
his  customers  in  the  course  of  his 
business,  the  liquor  disposed  of  to  be 
paid  for  at  designated  prices,  and  the 
condition  as  to  reservation  of  title 
should  be  enforced  only  as  against  the 
undisposed-of  liquors; 

—  Flint  Wagon  Works  v.  Maloney 
(1911)  3  Boyce  (Del.)  137,  81  Atl.  502, 
contract  for  the  sale  of  property  with 
a  reservation  of  title  in  the  seller  until 
the  price  was  paid,  although  the  pur- 
pose of  the  sale  was  to  enable  the 
buyer  to  sell  the  articles  in  the  usual 
course  of  retail  trade.  Upon  this 
point  the  court  reasoned:  "Can  it  be 
said  that  such  a  contract  was  not  valid 
and  binding  on  the  vendee,  and  his 
creditors,  too?  The  effort  and  inten- 
tion of  the  parties  were  not  to  deprive, 
creditors  of  the  right  to  seize  the 
property  of  the  vendee  for  the  pay- 
ment of  his  debts,  but  to  save  the 
property  of  the  vendor  froni  such 
seizure.  It  is  not  difficult  to  under- 
stand the  reason  for  such  an  agree- 
ment. In  most  cases  of  a  like  char- 
acter the  vendee  would  not  be  able 
to  pay  for  the  goods  until  he  had  sold 
them,  and  the  understanding  would 
therefore  be  that  he  might  sell  the 
property  in  due  course  of  business, 
and  make  payments  therefor  as  he 
made  the  sales.  That  would  be  a 
matter  of  confidence  reposed  by  the 
vendor  in  the  vendee;  and  in  that  way 
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only,  in  very  many  cases,  could  the 
vendee  obtain  possession  of  the  prop« 
erty.  But  there  is  no  reason  to  sup-  , 
pose  that  the  parties  to  such  a  con* 
tract  ever  contemplated  that  the  title 
to  the  property  should  be  in  the  vendee 
so  that  his  creditors  might  seize  the 
same  for  the  payment  of  his  debts ;" 

—  McKenzie  v.  Roper  Wholesale 
Grocery  Co.  (1911)  9  Ga.  App.  185,  70 
S.  E.  981,  a  contract  held  to  be  a 
conditional  sale  and  not  a  consignment 
contract  provided  for  a  sale  to  a  retail 
dealer  of  all  the  goods  he  used  in  his 
business,  he  agreeing  each  week  to 
remit  for  the  goods  he  had  sold ;  there 
was  also  a  provision  entitling  the 
seller  to  retake  the  unsold  goods  under 
certain  conditions; 

—  Federal  Rubber  Co.  v.  King 
(1913)  12  Ga.  App.  261,  76  S.  E.  1083, 
agreement  by  which  consignee  was  to 
pay  in  cash  by  check  or  New  York 
draft  for  all  goods  sold  for  the  pre- 
ceding  thirty  days,  allowing  5  per 
cent  discount  for  cash.  The  court 
said  that,  even  if  this  stipulation  be 
construed  to  make  the  consignee  the 
purchaser  of  such  articles  as  it  sold, 
this  would  not  change  the  character 
of  the  contract  and  make  it  one  of  con- 
ditional sale  rather  than  bailment; 

—  Lenz  V.  Harrison  (1893)  148  IlL 
598,  36  N.  E.  567,  contract  stipulating 
that  it  was  not  to  be  a  sale,  and  con- 
taining a  provision  that  the  consignee 
was  to  take  at  a  designated  time  all 
unsold  articles  which  had  been  con- 
signed to  him,  and  pay  for  the  same 
by  his  notes,  at  the  option  of  the  con- 
signor; 

—  Crooker  v.  Brown  (1874)  40  Iowa, 
144,  contract  by  the  owner  of  lumber 
to  furnish  it  to  a  dealer  and  to  keep 
him  supplied  during  a  certain  period, 
the  latter  to  sell  it  at  retail  as  agent 
for,  and  upon  the  sale  to  account  to, 
the  owner  for  the  wholesale  price  of 
the  lumber  and  one  half  of  the  profits, 
the  agent  to  keep  the  other  half  as 
compensation  for  his  services; 

—  Bayliss  v.  Davis  (1877)  47  Iowa, 
340,  contract  purporting  to  appoint  a 
certain  person  the  agent  for  the  owner 
of  machinery,  to  sell  it  at  retail,  the 
purchase  price  to  be  paid  a  certain 
part  cash  and  the  balance  in  notes  of 


the  purchasers,  which  were  to  be 
turned  over  to  the  owner;  the  agent 
was  also  to  advance  a  certain  sum  of 
money  upon  receipt  of  the  goods,  this 
amount,  together  with  his  conunis- 
sions,  to  be  deducted  from  the  money 
received  from  the  purchasers;  there 
was  also  a  provision  that  the  agent 
was  to  give  the  principal  a  satisfac- 
tory note  for  any  goods  which  re- 
mained unsold,  and  that  upon  the  sale 
of  such  goods  he  could  substitute 
notes  of  the  buyer; 

—  Cohable  v.  Lynch  (1876)  45  Iowa, 
84,  contract  by  which  property  was 
turned  over  to  a  party  to  sell  for 
the  owner,  under  a  provision  binding 
him  to  turn  over  the  proceeds,  whether 
in  cash  or  notes,  to  his  principal; 
there  was  a  provision  that  after  a  cer- 
tain specified  time  the  agent  was  to 
become  liable  for  the  payment  of  any 
unsold  goods  remaining  in  his  posses- 
sion; 

—  Renoe  v.  Western  Star  Mill.  Co. 
(1894)  53  Kaiu  255,  36  Pac.  329,  con- 
tract under  which  property  was  de- 
livered to  be  sold  for  the  account  of 
the  owner,  the  proceeds  to  be  remitted 
for  as  goods  were  sold; 

—  Van  Arsdale  v.  Peacock  (1913)  90 
Kan.  347,  133  Pac.  703,  contract  by 
which  the  consignee  was  to  sell  arti- 
cles for  the  consignor,  and  r^nit  the 
proceeds;  at  the  expiration  of  a  cer- 
tain time  all  articles  unsold  might,  at 
the  option  of  the  consignor,  be  re- 
turned. The  court  said:  "If  these 
provisions  make  the  return  optional 
with  the  company,  the  consignee  be- 
came indebted  for  the  amount  speci- 
fied in  the  order,  and  the  stipulation 
for  return  on  demand  a  mere  security. 
Considering  all  the  terms  of  the  order 
and  contract  together,  several  of 
which  are  inconsistent  with  a  sale,  it 
is  concluded  that  the  relation  of  prin- 
cipal and  agent  was  created,  and  not 
that  of  debtor  and  creditor.  The  pro- 
vision for  return  is  deemed  to  confer 
reciprocal  rights.  The  consignor  had 
the  right  to  require  a  return  of  the 
piano  after  four  months,  and  the  con- 
signee the  right  to  return  it  without 
demand.  It  therefore  was  the  prop- 
erty of  the  company,  and  the  moxt- 
gagee  acquired  no  interest  in  it;' 
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■' — B.  F.  Sturtevant  Co.  v.  Dugan 
(1907)  106  Md.  587,  68  Atl.  351,  14 
Ann.  Cas.  675,  consisrnment  of  ma* 
chinery  to  be  sold  to  purchasers  for 
not  less  than  the  inventory  price,  and, 
until  such  sale,  the  machinery  to  be- 
long to  the  owner  or  consign^or; 

—  Cortland  Wagon  Co.  v.  Sharvy 
(1898)  52  Minn.  216,  53  N.  W.  1147, 
consignment  of  goods  for  sale  at  re- 
tail without  any  transfer  of  the  abso- 
lute or  general  property  to  the  con- 
signee for  a  designated  price,  or  for 
any  other  consideration,  or  any  con- 
tingent agreement  for  such  a  trans- 
fer; 

—  NorrisV.  Boston  Music  Co.  (1915) 
129  Miniu  198,  L.R.A.1917D,  615,  151 
N.  W.  971,  contract  in  the  form  of  a 
consignment  contract,  without  any 
provision  contemplating  that  the  con- 
signee would  ever  become  the  owner 
of  the  consigned  goods,  and  without 
any  option  to  buy  them,  or  obligation 
to  pay  for  them;  but  he  was  only  to 
account  for  the  proceeds  received  up- 
on sales  to  others,  and  return  all  the 
goods  not  sold  to  actual  purchasers 
whenever  directed  so  to  do,  and  he 
might  terminate  the  arrangement 
whenever  he  chose,  and  return  all  the 
goods  then  on  hand.  The  court  said 
that  the  contract  contained  all  the 
essentials  of  a  factorage  bailment, 
but  did  not  contain  the  essentials  of 
a  sale.  It  constituted  a  bailment  with 
power  to  sell,  but  did  not  constitute 
a  conditional  sale  to  the  bailee,  and 
was  not  within  the  statute  requiring 
contracts  of  conditional  sale  to  be 
recorded ; 

—  Ferd  Heim  Brewing  Co.  v.  Linck 
(1892)  51  Mo.  App.  478,  contract  to 
furnish  goods  to  another  as  the  con- 
signor's agent,  which  the  latter  was 
to  sell  for  cash  and  account  for  the 
proceeds,  retaining  as  compensation 
for  his  services  the  amount  received 
in  excess  of  a  price  fixed  by  the  con- 
signor; 

—  Kingman  Plow  Co.  v.  Joyce 
(1916)  194  Mo.  App.  367,  184  S.  W. 
490,  contract  by  which  consignee  to 
receive  goods  and  settle  for  them  on 
fixed  terms  at  designated  prices,  to 
be  paid  as  the  goods  were  sold;  the 
contract,  however,  contained  no  agree- 


ment by  the  seller  to  sell,  or  the  buyer 
to  buy,  although  there  was  a  clause 
reserving  title  in  the  seller  and  au- 
thorizing him  to  draw  on  the  supply 
of  goods  ordered,  to  fill  orders  in  the 
buyer's  vicinity.  The  court  said:  An 
examination  of  this  contract  convinces 
us  that  it  is  not  one  of  sale;  "that 
there  was  no  sale  of  the  property  here 
in  question,  conditional  or  otherwise. 
The  contract  .  .  .  contains  no 
word  constituting  or  purporting  to 
constitute  an  agreement  on  plaintiff's 
part  to  sell  these  goods;  and  none 
binding  or  purporting  to  bind  [de- 
fendant] to  buy  them  and  pay  an 
agreed  price  therefor.  Upon  its  face 
the  instrument  is  an  order,  directed 
to  plaintiff,  to  ship  certain  goods, 
which  [defendant]  agrees  to  'receive 
and  settle  for,'  upon  the  terms  and 
conditions  specified.  Prices  are  desig- 
nated, but  no  words  are  employed 
constituting  an  agreement  on  the  one 
hand  to  sell,  and  on  the  other  to  buy. 
The  terms  and  conditions  specified  on 
the  face  of  the  order  are  that  the 
wagons  are  'to  be  paid  for  as  sold,' 
and  that  plaintiff  reserved  the  right 
to  'draw  on'  them  to  fill  orders  in 
southeast  Missouri.  ...  It  is  ex- 
pressly provided  that  title  to  and  own- 
ership of  all  goods  shipped  under  the 
contract  shall  remain  vested  in  the 
plaintiff;  that  the  goods  are  to  be 
held  at  all  times  subject  to  plaintiff's 
order,  until  paid  for;  and  that,  if 
sales  are  made  before  pasrment,  the 
proceeds  thereof  are  to  be  held  in 
trust  for  plaintiff  until  all  obligations 
of  the  other  party,  arising  under  the 
contract,  are  fulfilled.  It  appears  that 
no  obligation  is  placed  upon  the  Mer- 
cantile Company  to  pay  anything  un- 
less and  until  the  goods  are  sold. 
Upon  a  sale  or  sales  being  made,  that 
company  was  required  to  hold  in  trust 
the  proceeds,  and  'settle'  with  plain- 
tiff. In  the  meantime  the  goods  were 
held  subject  to  plaintiff's  order,  un- 
less the  Mercantile  Company  should 
elect  to  pay  for  them  before  making 
sale  thereof;  and  plaintiff  could  fill 
its  orders  from  them,  or  require  that 
any  part  or  all  thereof  be  restored  to 
it.  And  it  appears  that  plaintiff  did, 
in  fact,  cause  three  of  the  wagons  to 
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be  returned  to  it,  or  delivered  else- 
where upon  its  order.  The  Mercantile 
Company  had,  by  virtue  of  the  con- 
tract, no  power  to  deal  generally  with 
the  property  as  its  own ;  and  the  only 
distinct  obligation,  as  to  payment, 
placed  upon  it,  was  to  faithfully  ac- 
count to  plaintiff,  at  designated  prices, 
out  of  the  proceeds  of  sales  made  in 
the  course  of  its  business.  The  con- 
tract is,  therefore,  lacking  in  the  es- 
sential elements  of  an  agreement  of 
sale,  and  its  provisions  indicate  clear- 
ly that  the  true  intent  and  purpose 
thereof  was  to  effectuate  a  bailment 
of  the  goods  to  the  Mercantile  Com- 
pany, for  the  purpose  of  enabling  it 
to  sell  them  in  the  course  of  its  retail 
business;" 

—  Parker  Piano  Co.  v.  Williams 
(1912)  167  Mo.  App.  515,  151  S.  W. 
211,  consignment  of  property  to  be 
sold  by  the  consignee,  with  the  con- 
signor's approval,  at  a  price  fixed  by 
the  latter,  the  compensation  of  the 
former  to  be  the  difference  between 
the  price  to  him  and  the  price  at 
which  he  sold,  there  being  no  provi- 
sion for  the  title  ever  vesting  in  him, 
or  any  liability  upon  his  part  there- 
for, except  to  return  the  property  not 
sold; 

—  National  Cordage  Co.  v.  Sims 
(1895)  44  Neto.  148,  62  N.  W.  514,  con- 
tract purporting  to  be  one  of  agency 
although  reserving  title  to  the  prop- 
erty until  a  settlement  was  made,  and 
also  title  to  the  proceeds  of  such  of 
the  property  as  the  so-called  agent 
sold  (but  it  has  been  held  that  a  con- 
tract purporting  to  appoint  one  party 
thereto  the  agent  of  the  other  to  sell 
a  stock  of  goods  at  retail,  and  from 
the  proceeds  to  pay  the  purchase 
price  by  monthly  instalments,  and 
further  providing  that  the  title  shall 
remain  in  the  seller  until  the  purchase 
price  is  paid,  is  a  contract  of  condi- 
tional sale,  and  not  of  agency.  Rich- 
ardson Drug  Co.  V.  Plummer  (1898) 
56  Neb.  523,  76  N.  W.  1086;  Richard- 
son Drug  Co.  V.  Oberf elder  (1899)  58 
Neb.  822,  80  N.  W.  50;  Richardson 
Drug  Co.  V.  Teasdall  (1897)  52  Neb. 
698y  72  N.  W.  1028) ; 

—  Plymouth   Rubber   Co.   v.   Knott 
(1921)  114  Misc.  695,  187  N.  Y.  Supp. 


914,  contract  in  form  a  consignment 
and  providing  that  the  .title  to  the 
goods  consigned  should  remain  in  the 
consignor  until  the  sale  thereof  should 
have  been  effected  by  the  consignee 
and  also  stipulating  with  regard  to 
the  amount  of  credit  the  consignee 
should  give  upon  sale  and  that 
the  consignee  should  at  once  .remit 
the  proceeds  of  sale  to  the  consignor, 
less  the  amount  of  his  commission  as 
compensation  for  his  services; 

—  Lance  v.  Butler  (1904)  135  N.  C- 
419,  47  S.  E.  488,  contract  providing 
for  the  consignment  of  goods  to  be 
sold  for  a  sum  at  least  equal  to  the 
stated  value  thereof,  and  that  all  over 
that  amount  9hould  be  divided  equally 
between  the  consignor  and  consignee; 

—  Barteldes  Seed  Co.  v.  Border 
Queen  Mill  &  Elevator  Co.  (1909)  23 
Okla.  675,  101  Pac.  1130,  contract  re- 
citing that  one  party  thereto  was  the 
lawful  agent  of  the  other  party  to 
handle  and  sell  flour  for  it  in  and 
around  a  certain  designated  place, 
and  that  at  all  times  until  said  flour 
was  sold  it  was  to  be  the  property 
of  the  principal,  and  the  money  for 
which  it  was  sold  should  be  remitted 
to  him,  the  agent  obligating  himself 
to  keep  the  flour  insured  against  loss 
and  damage  after  it  came  into  bis 
possession,  and  to  remit  to  the  prin- 
cipal in  cash  for  all  flour  sold  by 
him,  after  deducting  his  conunission. 
The  court  said:  "This  contract,  by 
all  reasonable  intendment,  creates  the 
relation  of  principal  and  agent  If 
it  had  the  effect  of  a  conditional  sale 
of  the  flour  from  the  Mill  &  Elevator 
Company  to  said  Harness,  the  result 
would  have  been  the  immediate  crea- 
tion of  a  debt  at  the  contract  price 
of  the  flour,  less  10  cents  a  barrel  as 
an  alleged  commission.  But  under  no 
phase  of  the  contract  was  there  any 
liability  on  the  part  of  Harness  for 
the  flour,  until  the.  same  was  sold,  ex- 
cept his  undertaking  to  have  same  in- 
sured against  damage  or  loss  whilst 
in  his  possession.  Under  its  plain 
terms,  had  he  sold  same  in  excess  of 
the  prices  referred  to,  such  excess 
would  have  belonged  to  the  Hill  & 
Elevator  Company,  and  not  to  him. 
His  act  would  have  been  merely  con- 
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trary  to  the  instructions  and  stipula- 
tions of  his  principal,  but  would  not 
have  inured  to  his  benefit,  but  that 
of  his  principal,  if  he  elected  to  take 
such  excess.  Neither  is  there  any 
question  of  estoppel  presented,  nor 
any  proof  tending  to  support  the 
flame,  in  this  record;" 

—  Akin  V.  Baldwin  Piano  Co.  (1917) 
62  Okla.  239,  162  Pac.  221,  contract 
containing  a  specific  statement  that 
it  was  not  a  sale,  but  a  consignment, 
and  providing  that,  on  all  time  sales, 
the  notes,  mortgages,  or  leases  were 
to  run  to  the  consignor  on  its  blanks ; 
that  the  latter  owned  all  property  con- 
signed under  it,  and  the  consignee 
owned  no  interest  in  the  property, 
except  that,  until  such  right  was  with- 
drawn by  the  consignor,  he  might  sell 
the  property  at  not  less  than  a  fixed 
price,  and  account  to  the  consignor 
for  this  price,  or  buy  and  pay  for 
the  property  himself;  4t  also  provided 
that  the  contract  might  be  terminated 
at  any  time  by  either  party,  and  that 
upon  such  termination  of  the  contract, 
or  upon  demand  of  the  consignor,  all 
consigned  property  should  be  re- 
turned to  it; 

—  Botkin  V.  State  (1919)  16  Okla. 
Crim.  Rep.  610,  185  Pac.  835,  the 
owner  of  property  delivered  it  to  an- 
other to  sell  under  a  contract  reserv- 
ing title  until  the  sale  was  made,  the 
consignee  to  account  for  a  certain 
portion  of  the  proceeds  of  the  sale 
and  have  the  balance  as  compensation 
for  his  services.  The  court  pointed 
out  that  there  was  no  obligation  upon 
the  part  of  the  buyer  to  pay  for  the 
property,  as  he  was  only  to  account 
for  the  proceeds  received  upon  sales 
to  others  according  to  a  stipulated 
price  for  each  article;  the  consignor 
had  no  power  to  compel  the  consignee 
to  take  any  of  the  property,  or  to  pay 
for  any  of  it,  and  either  party  had  the 
right  to  terminate  the  arrangement  at 
any  time ; 

—  Dowagiac  Mfg.  Co.  v.  White  Rock 
Lumber  &  Hardware  Co.  (1910)  26 
S.  D.  374,  128  N.  W.  334,  affirming 
on  rehearing  (1904)  18  S.  D.  105,  99 
N.  W.  854,  goods  consigned  for  sale 
under  a   contract  reserving  title  in 


the   consignor   until    sold,   and   also 
the  title  to  the  proceeds  of  sales ; 

—  Eilers  Music  House  v.  Fairbanks 
(1914)  80  Wash,  379,  141  Pac.  885, 
contract  purporting  to  be  a  consign- 
ment of  a  certain  number  of  player 
pianos  of  a  designated  make  at  an 
agreed  price,  which  the  consignee 
agreed  to  sell  at  not  less  than  the 
stock  price  unless  he  had  the  written 
consent  of  the  consignor;  he  also 
agreed  to  keep  the  goods  in  his  hands 
fully  insured  and  have  the  policy,  in 

.  case  of  loss,  made  payable  to  the  con- 
signor; also  to.pay  taxes  levied  on  the 
goods;  the  goods  to  be  subject  to  the 
order  of  the  consignor  after  ninety 
days  from  date  of  shipment;  the  con- 
signee also  agreed  to  pay  certain  in- 
terest on  the  billing  price  of  all  goods 
and  instruments  delivered ; 

—  Ransom  v.  Joseph  E.  Wickstrom 
&  Co.  (1915)  84  Wash.  419,  L.R.A. 
1916A,  588,  146  Pac.  1041,  contract 
appointing  another  an  agent  to  repair 
and  sell  automobiles,  the  agreement 
being  to  execute  a  bill  of  sale  to  the 
agent  to  enable  him  to  transfer  title, 
the  title,  however,  to  remain  in  the 
owner  until  such  sale  was  effected; 

—  Mansur  &  T.  Implement  Co.  v. 
Beeman-St.  Clair  Co.  (1898)  —  Tex. 
Civ.  App.  — ,  45  S.  W.  729,  contract, 
in  form  a  consignment,  containing  a 
provision  that  the  title  to  and  owner- 
ship of  all  goods  shipped  thereunder 
shall  remain  in,  and  the  proceeds  in 
case  of  sale  shall  be  in,  the  consignor 
and  subject  to  his  order,  until  full 
payment  shall  have  been  made  for  the 
same;  that  all  accounts  or  notes  aris- 
ing from  the  contract  shall  become 
immediately  due  and  payable  in  the 
event  the  purchaser  suspends  pay- 
ment, becomes  insolvent,  makes  an  as- 
signment, removes  to  another  place, 
executes  a  chattel  mortgage,  or  closes 
out  his  business,  or  in  case  of  the 
death  of  any  of  the  members  of  the 
purchasing  firm; 

—  Eilers  Music  House  v.  Fairbanks 
(Wash.)  supra,  contract  to  consign 
goods  for  sale,  the  consignee  agreeing 
to  pay  interest  on  the  billing  price  of 
all  goods  not  sold  within  a  certain 
time  from  date  of  shipment,  and  for 


1462 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


all  articles  sold  to  remit  the  proceeds 
either  in  cash  or  customer's  note ; 

—  Monitor  Mfg.  Co.  v.  Jones  (1897) 
96  Wis.  619,  72  N.  W.  44,  contract  w- 
pointing  certain  parties  agents  for  the 
sale  on  commission  of  the  articles  of 
manufacture  of  the  other  party,  to  be 
sold  at  designated  prices,  the  proceeds 
of  the  sale,  either  in  cash  or  in  notes, 
to  be  the  property  of  the  principal, 
the  notes  to  be  drawn  to  the  order  of 
the  principal,  the  agent  to  render  a 
true  statement  of  all  sales  and  to  have 
on  hand  the  entire  proceeds  of  each . 
and  every  sale  and  to  deliver  the  same 
to  the  principal.  The  court  said  that 
"the  controlling  question  ...  is 
whether  the  contract  provides  for  con- 
signments of  goods  to  be  settled  for 
at  fixed  prices  out  of  the  proceeds  of 
the  goods  when  sold,  or  whether,  un- 
der the  terms  of  the  contract,  the  al- 
leged consignee  is  in  fact  the  purchas- 
er, and  becomes  liable  for  the  goods, 
when  sold  as  a  principal  debtor;  and 
these  questions  are  to  be  determined 
not  so  much  by  the  words  used  as  by 
the  evident  intent  and  legal  effect  of 
the  provisions." 

And  in  the  following  cases  con- 
tracts for  the  consignment  of  goods 
*for  resale,  but  reserving  title  in  the 
consignor,  were  construed  to  be  con- 
tracts of  conditional  sale,  and  not 
consignment  contracts. 

—  Re  Rabenau  (1902)  118  Fed.  471, 
contract  purporting  to  be  a  consign- 
ment; there  was,  however,  a  provision 
by  which  the  buyer  was  to  sell  the 
property  at  retail  at  such  price  as  he 
might  choose,  and  to  pay  the  seller  a 
certain  designated  price,  and  also  a 
provision  that  the  buyer  was  to  pur- 
chase all  property  on  hand  at  a  cer- 
tain time.  As  to  this  latter  provision 
the  court  said  that  this  was  nothing 
more  than  a  time  fixed  when  the  seller 
could  compel  the  buyer  to  take  pay^ 
for  the  goods,  a  provision  unheard  of 
in  a  contract  between  principal  and 
factor; 

—  Re  Carpenter  (1903)  125  Fed.  831, 
contract  by  which  the  buyer  was  to 
sell  the  consigned  property  at  retail, 
and  give  his  note  or  notes  for  the 
goods  shipped,  and  hold  the  goods,  or 
the  proceeds  of  such  as  he  disposed 


of,  until  he  had  paid  his  obligations 
of  whatsoever  nature  then  due  or  to 
become  due  to  the  seller.  This»  the 
court  said,  was  consistent  with  the 
existence  of  the  relation  of  vendor 
and  vendee,  but  absolutely  inconsist- 
ent with  the  existence  of  the  relation 
of  principal  and  agent; 

—  F.  J.  Dewes  Brewery  Co.  v.  Mer- 
ritt  (1890)  82  Mich.  198,  9  L.R.A.  270, 
46  N.  W.  379,  the  contract  was  for  the 
sale  of  beer  by  the  barrel,  and  there 
was  a  provision  that  the  right,  title» 
and  interest  thereto  were  to  remain 
and  rest  in  the  seller  until  sold.  The 
court  said:  ''Now  the  contract  was 
one  which  it  was  competent  for  the 
parties  to  make,  usless  it  was  void 
as  being  against  public  policy.  The 
brewery  company  had  a  right  to  say. 
We  will  fill  your  order  for  beer,  which 
you  may  sell  as  you  choose,  but  the 
title  shall  remain  in  us  until  you  do 
sell,  and  then -the  title  will  pass  to 
the  purchaser,  in  w^ich  t;ase  we  will 
trust  to  your  personal  responsibility 
to  pay  us.  .  .  .  The  effect  of  such 
contract  was  that  the  property  not 
sold  remained  the  property  of  the 
company,  and  the  firm  owed  them  for 
all  they  had  sold.  .  •  .  This  court 
has  gone  very  far  in  sustaining  con- 
ditional sales,  and  has  never  declared 
them  void  or  different  from  what  the 
parties  have  intended  by  their  agree- 
ments ;" 

—  People  V.  Newman  (1894)  99 
Mich.  148,  57  N.  W.  i073,  contract 
styled  an  agency  contract  and  provid- 
ing that  the  title  to  the  goods  should 
remain  in  the  consignor  until  pay- 
ment, and  that  the  agent  should  ac- 
count at  a  certain  price  for  all  goods 
received,  his  compensation  to  consist 
of  the  difference  between  this  price 
and  what  he  sold  the  goods  for,  there 
being  no  restrictions  upon  his  power 
to  sell; 

—  H.  H.  Babcock  Co.  v.  Williams 
(1898)  75  Minn.  147,  77  N.  W.  791, 
contract  containing  a  provision  that 
the  title  to  the  goods  shipped  was  to 
remain  in  the  seller  until  paid  for, 
and  that  should  ansrthing  occur  to 
affect  the  buyer's  commercial  stand- 
ing, or  should  he  become  insolvent, 
any  amount  unpaid,  either  on  account 
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or  notes,  should  immediately  become 
due,  and  that  the  seller  shall  have  the 
right  to  take  possession  of  the  goods, 
etc.;  there  was  also  a  provision  that 
the  buyer  shall  purchase  and  pay  for 
all  goods  on  hand  at  a  certain  date 
that  are  unsold  or  unsettled  for,  and 
any  goods  not  so  purchased  and  paid 
for  on  that  date,  the  buyer,  at  the 
request  of  the  seller,  will  return; 

— Bradley,  C.&  Co.  v.  Benson  (1904) 
93  Minn.  91,  100  N.  W.  670,  form  of 
the  contract  not  stated;  it  is,  how- 
ever, held  that  the  fact  that  it  con- 
tained a  provision  authorizing  the 
buyer  to  resell  the  property  at  retail 
trade  did  not  preclude  the  contract 
as  a  whole  from  being  construed  to 
be  a  conditional  sale; 

—  D.  M.  Osborne  Co.  v.  Piano  Mfg. 
Co.  (1897)  51  Neb.  502,  70  N.  W.  1124, 
contract  purporting  to  be  one  of 
agency  and  consignment  and  contain- 
ing many  of  the  elements  of  such  a 
contract  including  an  agreement  not 
to  use  the  proceeds  of  sale  in  the 
buyer's  business,  or  for  his  own  use, 
benefit,  or  accommodation,  but  to 
collect,  receive,  keep,  and  hold  the 
same  until  paid  over  to  the  owner  of 
the  property,  solely  as  its  agent,  not 
otherwise,  and  for  its  sole  use  and 
benefit;  the  consignee  was  given  per- 
mission to  receive  the  difference  be- 
tween the  price  of  the  article  to  him 
and  the  price  at  which  he  sold  the 
same,  he,  however,  agreeing  to  pay 
for  all  articles  ordered  under  the  con- 
tract and  for  any  additional  articles 
ordered,  etc.  The  court  said:  'In 
the  contract  in  the  case  at  bar,  Wy- 
man  expressly  agrees  to  pay  for  all 
twine  shipped  to  him  under  the  con- 
tract; to  make  a  settlement  with  the 
company  not  later  than  September  1, 
1890,  and  to  pay  interest  on  any  bal- 
ance then  due;  and  the  contract  fur- 
ther expressly  provides  that  the  title 
and  ownership  of  the  twine  shipped 
shall  remain  in  the  Piano  Manufactur- 
ing Company  [the  seller]  until  it  is 
paid  for.  The  contract  under  consid- 
eration, then,  is  not  an  absolute  con- 
tract of  bargain  and  sale.  It  is  not 
a  contract  of  agency.  It  is  one  of 
conditional  sale; 

—  Richardson  Drug  Co.  v.  Plummer 


(1898)  56  Neh.  628,  76  N.  W.  1086, 
provision  in  a  contract  that  would 
otherwise  be  one  of  conditional  sale, 
that  the  buyer,  by  purchasing  goods  as 
he  sold  those  transferred,  would  keep 
the  stock  up,  did  not  convert  the  con- 
tract into  one  of  agency; 

—  D.  M.  Osborne  Co.  v.  Piano  Mfg. 
Co.  (Neb.)  supra,  where  contract  ap- 
pointing one  party  the  agent  of  the 
other  for  the  sale  of  twine  at  a 
certain  commission,  and  providing 
that  the  sales  shall  be  for  cash, 
and  that  a  settlement  shall  be  made 
not  later  than  a  designated  time, 
and  reserving  to  the  owner  the 
title  to  the  twine  and  the  net  pro- 
ceeds of  the  sales;  the  title  was 
held  to  remain  in  the  consignor 
as  against  purchasers  of  the  entire 
lot  of  twine  with  knowledge  thereof; 

—  Racine-Sattley  Co.  v.  Meinen 
(1908)  79  Neb.  33,  112  N.  W.  321,  114 
N.  W.  602,  contract  providing  that  the 
one  party  sold  and  the  other  party 
bought  a  list  of  goods  under  desig- 
nated conditions,  prices,  and  terms; 
there  was  an  express  agreement  that 
upon  the  receipt  of  goods,  or  upon 
monthly  balances,  at  the  option  of  the 
second  party,  he  might  execute  notes 
to  the  first  party  for  the  amount  to 
be  paid  for  the  goods  received  accord- 
ing to  the  terms  of  the  contract;  the 
title  to  the  goods,  and  all  proceeds 
of  any  sales  of  the  same,  to  remain  in 
the  buyer  until  settled  for  with  cash; 
notes,  acceptances,  or  drafts^  not  be- 
ing accepted  as  payment,  but  only  as 
evidence  of  indebtedness.  The  court 
said  that  while  in  some  states  such 
a  contract  would  not  create  a  condi- 
tional sale,  yet  in  Nebraska  it  did ; 

—  People  V.  Gluck  (1907)  188  N.  Y. 
167,  80  N.  E.  1022,  two  separate  agree- 
ments, one  executed  at  the  time  an' 
order  for  a  diamond  ring  was  given, 
and  the  other  executed  at  the  time 
the  ring  was  delivered,  were  con- 
strued together  and  held  to  constitute 
a  conditional  sale;  the  first  instru- 
ment was  in  effect  a  statement  that 
certain  goods  were  consigned  to  a  per- 
son designated,  and  none  were  sold, 
nor  did  the  title  thereto  pass;  the 
other  agreement  designated  a  deposit 
agreement,  recited  that,  for  a  certain 
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consideration,  the  first  party  deposited 
or  caused  to  be  deposited  with  the 
second  party  a  certain  sum  of  money 
upon  the  execution  of  the  agreement, 
and  a  certain  amount  per  week  there- 
after  until  the  amount  deposited 
should  equal  a  designated  amount, 
and  that  in  consideration  thereof  the 
other  party  to  the  agreement  delivered 
to  the  depositor  for  his  own  use  and 
forever  one  diamond  ring;  there  was 
a  further  agreement  that,  if  the  first 
party  at  any  time  defaulted  in  mak- 
ing said  deposits,  the  second  party 
might  deliver  to  the  first  party  articles 
as  near  as  may  be  of  the  same  nature, 
manufacture,  and  style  as  the  chattels 
therein  agreed  to  be  delivered,  but 
reasonably  worth  the  sum  so  deposit- 
ed; upon  delivery  thereof  the  agree- 
ment to  be  deemed  fulfilled  and  satis- 
fied. The  court  said :  "When  the  two 
papers  are  read  together,  they  form 
a  conditional  contract  for  the  sale  of 
personal  property,  or  what  is  com- 
monly called,  but  not  with  strict  ac- 
curacy, a  conditional  sale.  .  .  .  Ac- 
cording to  its  terms,  the  seller  not 
only  retained  title  to  the  property 
agreed  to  be  sold,  but  also  acquired 
title  to  all  sums  paid,  while  the  pur- 
chaser promised  to  pay  a  certain  sum 
down  and  the  balance  in  instalments. 
Although  the  word  'deposit'  is  used, 
it  means  payment,  because  it  was 
agreed  that  each  deposit,  'when  made, 
shall  be  and  become  the  absolute  prop- 
erty of  said  second  party.'  Thus,  the 
title  to  the  sums  'deposited'  passed 
the  same  as  in  the  case  of  money  de- 
posited in  a  bank,  but  not  with  the 
same  rights  to  the  so-called  depositor, 
for  no  debt  was  created,  as  it  was  a 
partial  payment  for  the  ring.  The 
ring  was  not  to  belong  to  the  defend- 
ant until  the  purchase  price  was 
wholly  paid,  but  still  he  had  a  present 
interest,  because  he  was  to  become 
the  owner  on  payment  of  the  balance, 
and  the  value  of  his  interest  in- 
creased with  each  instalment  paid. 
There  was  no  express  provision  as  to 
possession  of  the  ring  in  the  mean- 
time, but  as  it  was  delivered  to  the 
defendant  when  the  papers  were  ex- 
ecuted, he  had  the  right  to  retain  pos- 
session until  default  in  payment;' 


.»> 


—  Smith  V.  Williams  (1904)  90  App. 
Div.  507,  85  N.  Y,  Supp.  506,  contract 
in  the  form  of  a  consignment  of  goods 
for  sale  at  retail,  with  a  provision 
that  the  title  of  the  property  shall 
remain  in  the  consignor  until  the 
purchase  price  is  paid,  and  that  the 
proceeds  of  sales  made  by  the  con- 
signee, until  that  time,  are  to  be  the 
property  of  the  consignor ;  under  this 
provision  as  to  the  proceeds  of  sales, 
the  consignee  was  held  to  hold  the 
same  in  trust  for  the  consignor; 

—  Poirier  Mfg.  Co.  v.  Kitts  (1909) 
18  N.  D.  556,  120  N.  W.  558,  contract 
in  one  portion  referred  to  the  buyer 
aB  the  agent  of  the  seller;  there  was 
a  provision  that  the  title  and  owner- 
ship of  goods  covered  by  the  contract 
shall  be  vested  in  the  party  of  the 
first  part  until  sold  by  the  party  of 
the  second  part  in  the  regular  course 
of  business,  or  settled  for  as  thereto- 
fore stated; 

—  Jordan  v.  Peek  (1918)  103  Wash. 
94,.  173  Pac.  726,  contract  providing 
that  the  second  party  shall  purchase 
at  a  certain  future  date  goods  which 
he  receives,  and  that  in  the  mean- 
time he  shall  act  as  the  agent  of 
the  seller  in  selling  and  disposing 
of  such  goods,  and  carry  on  in  the 
seller's  name  the  business  in  which 
he  was  then  engaged,  until  the  buyer 
shall  have  paid  the  full  purchase 
price ; 

—  John  Deere  Plow  Co.  v.  Edgar 
Farmer  Store  Co.  (1913)  154  Wis.  490, 
143  N.  W.  194,  contract  contained, 
among  others,  a  condition  to  the  effect 
that  the  title  to  and  ownership  of  all 
goods  shipped  should  remain  vested  in 
the  consignor  until  the  price  thereof 
should  be  paid  in  cash,  and  until  all 
notes  given  therefor,  and  to  be  given 
under  the  contract,  were  paid;  and 
that  the  consignor  should  be  entitled 
to  the  possession  of  the  goods  when- 
ever it  felt  insecure,  or  when  the  con- 
signee became  insolvent  or  bankrupt, 
but  nothing  in  the  contract  was  to 
release  the  consignee  from  his  obli- 
gation to  pay  for  the  goods,  and  all 
notes  thereby  contemplated.  The 
court  said :  "The  claim  that  this  con- 
tract is  in  effect  the  same  as  a  chat- 
.tel  mortgage  given  by  the  owner  of 


ANNO.— CONDITIONAL  SALE— WHAT  AMOUNTS  TO. 


1465 


personal  property,  and  operates  as  a 
secret  promise  of  the  mortsragee,  who 
permits  the  mortgagor  to  sell  it  and 
apply  the  proceeds  thereof  to  his  own 
use,  is  not  sustained.  In  the  case  of 
such  chattel  mortgages  it  necessarily 
follows  that  the  mortgagor  of  the 
chattels,  by  the  mortgage  instruments, 
is  permitted  to  transfer  title  to  his 
property  without  delivery,  but  secretly 
is  permitted  to  treat  it  as  his  property 
and  to  retain  the  proceeds  of  a  sale 
thereof  as  if  no  such  transfer  had  in 
fact  been  made.  It  is  this  secret 
agreement,  which  contravenes  and 
avoids  the  terms  of  the  mortgage 
transfer,  that  is  condemned  in  the  law 
as  deceptive  and  fraudulent  as  to 
creditors.  This  is  not  the  result  of 
such  contracts  as  the  one  in  question. 
In  the  first  place  the  statute  required 
that  the  terms  thereof  be  made  public 
by  filing;  furthermore,  in  terms,  such 
contracts  differ  materially  from  mort- 
gages by  giving  the  vendor  not  only 
the  right  a  mortgagee  has  of  taking 
the  property  to  pay  the  debt,  but  the 
right,  upon  default  in  any  of  the  stip* 
ulations  to  pay  for  the  property  as 
agreed,  or  if  the  vendee  becomes  in* 
solvent,  or  if  the  vendor  deems  him- 
self insecure,  to  retake  the  property 
and  thus  cancel  the  obligation  to  pay 
the  agreed  price.  It  is  an  important 
feature  of  such  a  sale  that  the  vendee 
of  the  property  never  has  any  right 
or  title  to  the  property  until  payment 
of  the  purchase  price,  or  sale  thereof,  . 
and  he  cannot  be  considered  as  hav- 
ing disposed  of  that  which  was  not 
his  own,  for  some  private  purpose,  to 
gain  some  private  advantage  to  the 
detriment  of  his  creditors.  All  of 
these  considerations  distinguish  these 
sales  from  the  chattel  mortgage  sale 
with  the  secret  right  to  use  the  prop- 
erty by  the  mortgagee  as  his  own,  and 
hence  condemned  for  fraud." 

In  Studebaker  Bros.  Go.  ▼.  Mau 
(1905)  13  Wyo.  358,  110  Am.  St.  Rep. 
1001,  80  Pac.  151,  the  court  was  in- 
fluenced almost  entirely  by  the  pro- 
vision reserving  title  to  the  seller, 
and  upon  this  ground  held  the  con- 
tract to  be  a  conditional  sale,  al- 
though it  contained  a  provision  au- 
thorizing the  seller,  at  its  pleasure, 


to  sell  the  property  at  public  or  pri- 
vate sale  without  notice,  and  apply 
the  proceeds  on  a  note  given  for  the 
purchase  price,  or,  without  a  sale,  to 
indorse  the  true  value  of  the  property 
on  the  note. 

In  Blanchard  v.  Cooke  (1887)  144 
Mass.  207,  11  N.  E.  83,  a  contract  in 
the  form  of  a  sale  of  a  stock  of  goods, 
possession  to  be  delivered  to  the  buyer 
with  full  power  and  authority  to  man- 
age, deal  with,  and  sell  the  same  in 
the  regular  course  of  business  as  a 
retail  dealer  in  dry  goods,  and  pro- 
viding that,  for  the  security  of  the 
seller,  the  legal  title  of  said  goods 
shall  be  and  remain  in  him  until  the 
full  payment  of  the  purchase  price, 
with  interest,  it,  however,  being 
agreed  that  said  title  may  vest  in 
the  buyer  in  proportion  to  the  amount 
which  at  any  time  he  shall  have  paid 
on  the  purchase  price,  was  construed 
to  be  a  conditional  sale,  and  not  a 
mortgage.  The  court  pointed  out  that 
it  did  not  purport  to  convey  to  the 
buyer  the  title  to  the  stock  of  goods 
that  belonged  to  the  seller,  and  then 
to  convey  that  title  and  mortgage  to 
the  latter.  And  see  to  the  same  effect, 
Nichols  v.  Ashton  (1892)  156  Mass. 
205,  29  N.  E.  519,  wherein  the  court 
said  that  it  is  impossible,  by  con- 
struction of  such  a  contract,  to  turn 
'the  transaction  between  the  pajties 
into  a  sale  passing  the  title  to  the 
buyer  and  a  mortgage  or  pledge  back 
by  him;  that  such  a  result  can  be 
reached  only  by  overturning  the  in- 
strument, which  declares  that  the  title 
does  not  pass,  and  that  there  is  no 
warrant  for  overturning  it. 

In  Fairbanks  v.  Simpson  (1894)  — 
Tex,  Civ.  App.  — ,  28  S.  W.  128,  it 
was  held  to  be  a  question  of  fact 
for  the  jury  as  to  whether  a  contract 
in  the  form  of  a  consignment  of 
goods  for  sale,  the  consignee  to  pay 
interest  on  the  value  of  the  goods, 
and  to  keep  an  account  of  sales  which 
shall  be  open  to  the  inspection  of  the 
consignor,  and  to  pay  the  invoice  price 
to  the  consignor  as  the  goods  are 
sold,  was  a  consignment  contract  or 
a  chattel  mortgage. 

In  John  Deere  Plow  Co.  v.  McDavid 
(1905)  70  C.  C.  A.  422,  187  Fed.  802, 


1466 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A.L.R. 


the  contract  was  held  to  be  one  of 
agency  and  not  of  absolute  sale,  where 
it  provided  for  the  consignment  of 
goods  for  sale  for  cash,  the  title  not 
to  pass  to  the  consignee,  who  agreed 
to  return  unsold  goods  upon  the  re- 
quest of  the  consignor;  it  also  pro- 
vided that  the  consignee  shall  settle 
for  the  consigned  goods  at  designated 
prices,  either  in  cash  or  by  purchas- 
er's notes,  and  if  purchaser's  notes 
were  taken,  that  the  consignee  shall 
guarantee  the  payment  thereof. 

In  Charles  H.  Childs  &  Co.  v.  Water- 
loo Wagon  Co.  (1899)  37  App.  Div. 
242,  67  N.  Y.  Supp.  520,  affirmed  in 
(1901)  167  N.  Y.  576,  60  N.  E.  1108, 
a  contract  purporting  to  be  one  of 
agency  and  requiring  the  agent* to 
account  in  cash  or  bank  notes  for  ar- 
ticles sold  by  him,  consigned  by  the 
principal,  and  to  sell  within  a  stated 
time  all  the  articles  received,  was  held 
not  to  be  changed  from  n  contract 
of  agency  to  one  of  sale  as  against 
the  creditors  of  the  agent  by  the  fact 
that,  at  the  time  the  goods  were  re- 
ceived, notes  were  given  by  the  agent 
for  the  purchase  price;  the  contract, 
however,  stipulated  that  the  execu- 
tion of  such  notes  should  not  have 
the  effect  of  passing  the  title. 

In  Morrison  Mfg.  Co.  v.  Fargo  Stor- 
age &  Transfer  Co.  (1907)  16  N.  D. 
256,  ^13  N.  W.  605,  the  contract  was 
held  to  be,  as  between  the  parties, 
a  conditional  sale,  and  not  a  storage 
and  transfer  contract,  where  it  con- 
tained a  provision  reserving  title  un- 
til the  purchase  price  or  any  notes 
given  therefor  were  paid;  and  that 
the  proceeds  of  any  sale  made  by  the 
buyer  were  to  remain  the  property 
of  the  seller  until  accounted  for.  One 
of  the  influencing  stipulations  in' the 
contract  was  the  provision  that  the 
buyer  was  to  give  promissory  notes 
for  the  articles.  This  provision  was 
held  to  be  inconsistent  with  the  claim 
that  the  transaction  was  a  mere  bail- 
ment of  the  property  for  the  purpose 
of  storing  and  transferring  the  same 
for  the  seller. 

3.  Provisions    for    hiring,     leasing,     or 

loaning. 

As  heretofore  remarked,  many  con- 


tracts containing  a  reservation  of  title 
provision  are  in  the  form  of  a  lease, 
or  contain  language  more  apt  for  a 
lease  or  a  hiring  than  for  a  condition- 
al sale.  In  construing  such  contracts, 
the  test  generally  applied  to  deter- 
mine the  character  is  as  to  whether 
a  return  of  the  property  is  within  the 
rights  of  the  transferrer;  if  he  is  re- 
quired or  is  entitled  to  return  the 
property,  in  lieu  of  paying  the  pur- 
chase price,  the  contract  will  be  con- 
strued to  be  a  lease,  but  if  he  is 
obligated  to  pay  the  purchase  price, 
even  though  it  is  referred  to  as  rental, 
the  contract  will  be  construed  to  be 
a  sale — generally  a  conditional  sale. 
Applying  this  test  in  the  following 
cases,  the  contracts  involved  were 
construed  to  be  conditional  sales: 

—  Hervey  v.  Rhode  Island  Locomo- 
tive Works  (1867)  93  U.  S.  664,  23  L. 
ed.  1003,  contract,  in  the  form  of  a 
lease,  provided  for  the  pajrment  of 
rentals  which  in  one  year  would,  in 
amount,  equal  the  value  of  the  prop- 
erty ' 

—  Corbett  v.  Riddle  (1913)  126  C. 
C.  A.  535,  209  Fed.  811,  contract  styled 
one  of  hiring  where  the  so-called 
lessee  bound  himself  absolutely  and 
in  all  events  to  pay  more  than  99.8 
per  cent  of  the  full  value  of  the  article, 
ostensibly  for  its  use  for  a  period  of 
six  months,  during  which  its  deterio- 
ration in  value  would  not  have. been 
great,  and  more  than  half  of  this  sum 
was  to  be  paid  in  advance,  and  for 
the  balance  he  was  to  give  his  nego- 
tiable interest-bearing  notes.  The 
court  said  that  the  requirement  that 
if  he  should  elect  to  purchase  he 
should  pay  an  additional  $10  was  ob- 
viously a  mere  form; 

—  Re  Vandewater  &  Co.  (1915)  219 
Fed.  627,  contract  in  form  a  lease, 
providing,  however,  that,  if  the  lessee 
should  not  make  default  in  the  pay- 
ment of  what  was  denominated  the 
rent,  it  might,  at  the  end  of  the  term, 
or  sooner  at  its  option,  purchase  the 
property  by  paying  the  valuation 
named  in  the  contract  therefor,  and 
that  the  lessor  would  then  execute 
and  deliver  a  bill  of  sale,  in  which 
case  the  rent  theretofore  paid  should 
be  deducted  from  the  purchase  price; 


ANNO.— CONDITIONAL  SALE— WHAT  AMOUNTS  TO. 


1467 


there  was  also  a  provision  that  the 
lessee  should  acquire  no  title  to  the 
property  until  its  value  "shall  have 
been  paid  in  full  as  agreed ;"  the  court 
applied  and  followed  the  New  Jersey 
decisions ; 

—  H.  K.  Porter  Co.  v.  Boyd  (1909) 
96  C.  C.  A.  197,  171  Fed.  305,  contract 
in  the  form  of  a  lease  for  a  consider- 
ation, equal  to  the  value  of  the  prop- 
erty, part  payable  in  cash  and  part  in 
short-term  notes;  there  was  a  pro- 
vision authorizing  the  lessor  to  re- 
take the  property  under  certain  con- 
ditions, sell  and  apply  the  proceeds 
upon  the  indebtedness  contracted,  and 
hold  the  lessee  for  the  balance ; 

—  American  Can  Co.  v.  White 
(1917)  130  Ark.  381,  197  S.  W.  695, 
contract  reciting  that  the  one  party 
agreed  to  lease  to  the  other  party,  as 
lessee,  certain  property,  contained  all 
the  elements  of  a  conditional  sale. 
The  court  said  that,  although  the  con- 
tract recited  that  the  first  party  here- 
by agreed  to  lease,  and  although  the 
other  party  was  designated  in  the  body 
of  the  contract  as  the  lessee,  "never- 
theless the  language  which  states  the 
reciprocal  duties  and  obligations  and 
the  respective  rights  of  the  parties 
shows  that  it  was  their  intention  to 
enter  into  a  contract  to  sell  on  certain 
conditions,  but  not  to  lease.  The  con- 
tract must  be  construed  as  a  whole, 
and  the  intention  of  the  parties 
gathered  from  the  use  of  the  language 
as  a  whole  rather  than  from  some 
particular  word  or  words,  without 
reference  to  the  context  in  which 
those  words  are  used.  When  the 
words  *lease'  and  'lessee'  are  con- 
sidered in  connection  with  their  con- 
text, it  is  clear  that  they  were  not 
used  in  the  narrow  technical  sense, 
and  to  so  construe  them  would  destroy 
the  evident  meaning  of  the  other 
language  of  the  contract,  and  not  give 
effect  to  the  intention  of  the  parties 
as  manifested  by  the  language  of  the 
contract  when  taken  in  its  entirety; 

—Miller  v.  Steen  (1866)  30  Cal.  402, 
89  Am.  Dec.  124,  contract  providing 
that  the  one  party  leased,  let,  and 
demised  certain  property  to  the  other 
party,  in  consideration  of  certain 
rents    payable    during    a    period    of 


five  months,  whereupon,  if  the  rents 
were  paid,  the  property  to  be  and 
become  that  of  the  second  .party; 
there  was  also  a  provision  authorizing 
the  seizure  of  the  property  under 
certain  conditions,  and  the  termina- 
tion of  the  lease; 

—  Palmer  v.  Howard  (1887)  72  CaL 
293,  1  Am.  St.  Rep.  60,  13  Pac.  858, 
transaction  evidenced  by  a  receipt, 
containing  a  recital  that  the  one  party 
had  "borrowed  and  received"  from 
the  other  party  the  property  therein 
described;  also  a  provision  that  if 
the  price  "set  against"  the  property 
was  paid,  it  was  to  belong  to  the 
"borrower,"  otherwise  to  remain  the 
property  of  the  lender;  and  an  express 
agreement  by  the  so-called  borrower  to 
pay  the  purchase  price; 

—  Lundy  Furniture  Co.  v.  White 
(1900)  128  CaL  170,  79  Am.  St.  Rep. 
41,  60  Pac.  759,  contract  styled  a  leasee, 
and  providing  for  the  payment  of  a 
rental  until  the  amount  paid  should 
aggregate  the  agreed  value  of  the 
property,  when  the  lessor  was  to 
execute  to  the  lessee  a  bill  of  sale 
of  the  property;  there  was  also  a 
provision  authorizing  the  lessor  to 
retake  the  property  under  certain 
conditions ; 

—  Silverstin  v.  Kohler  &  Chase 
(1919)  181  Cal.  51,  9  A.L.R.  1177, 
183  Pac.  451,  contract  in  the  form  of 
a  lease  containing  a  provision  that 
when  all  the  rental,  with  interest 
thereon,  was  paid,  then,  upon  payment 
of  a  further  sum  of  $1,  the  title 
to  the  article  to  vest  in  the  buyer; 
it  was,  however,  held  that  an  action 
by  the  seller  for  the  purchase  price 
did  not  constitute  a  waiver  of  the 
reservation  of  title ; 

—  Hogan  V.  Anthony  (1919)  40  CaL 
App.  679,  182  Pac.  52,  contract  desig- 
nated lease  and  conditional  sale, 
containing  an  express  provision  that 
it  was  to  be  construed  to  be  a  lease, 
with  an  option  to  the  lessee  to  acquire 
title  to  the  property  for  $1 ;  there  was 
a  provision  for  the  payment  of  a 
certain  amount  in  cash,  and  the  bal- 
ance of  the  purchase  price  as  rental, 
to  be  evidenced  by  promissory  notes; 

In  Burr  v.  Gardella  (1921)  —  CaL 
App.  — ,  200  Pac.  493,  although  the 
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contract  possessed  the  characteristics 
of  a  lease,  it  was  held  to'be  a  contract 
of  sale^ 

—  Coors  V.  Reagan  (1908)  44  Colo, 
126,  96  Pac.  966,  contract  reciting 
that  the  one  party  desired  to  secure 
the  use  of  certain  fixtures  in  connec- 
tion with  a  designated  building,  and 
to  become  the  owner  thereof  when 
fully  paid  for,  in  consideration  where- 
of he  agreed  to  pay  designated  sums 
monthly  until  the  fixtures  were  fully 
paid  for,  default  on  his  part  in  mak- 
ing any  payment  to  constitute  a 
relinquishment  of  all  rights  under  the 
contract ; 

—  Loomis  V.  Bragg  (1882)  50  Conn. 
228,  47  Am.  Rep.  638,  and  Hines  v. 
Roberts  (1880)  48  Conn.  267,  40  Am. 
Rep.  170,  agreement  for  the  "rental" 
of  an  organ  for  a  specified  rent,  in 
part  paid  by  the  delivery  of  another 
instrument,  and  in  part  by  a  note 
executed  by  the  buyer,  payable  within 
a  designated  time,  and  that  when  all 
the  rents  should  be  paid,  the  lessee 
to  be  entitled  to  a  bill  of  sale  of  the 
article,  and  if  he  failed  to  pay  the 
same,  all  his  rights  therein  to  termi- 
nate; 

—  Unmack  v.  Douglass  (1903)  75 
Conn.  633,  55  Atl.  12,  contract  provid- 
ing for  the  transfer  of  title  for  a  nomi- 
nal sum,  in  addition  to  the  rental  to 
be  paid  by  the  so-called  lessee; 

—  Sanders  v.  Wilson  (1891)  8 
Mackey  (D.  C.)  555,  contract  was  in 
the  form  of  a  lease  of  a  piano  to  the 
lessee,  who  agreed  to  pay  as  rent  for 
its  use  certain  sums  of  money  at  the 
times  therein  mentioned,  and,  upon 
failure  to  make  any  of  the  payments, 
the  piano  to  be  immediately  restored 
to  the  lessor;  and  it  was  further 
provided  that,  upon  full  payment  of 
the  value  of  the  piano,  the  lessor  was 
to  convey  it  to  the  lessee  and  give 
him  a  bill  of  sale  absolute;  there  was 
also  a  provision  that  the  title  to  the 
piano  should  remain  in  the  lessor 
until  fully  paid  for; 

—  Bridget  v.  Cornish  (1881)  1 
Mackey  (D.  C.)  29,  contract  in  the 
form  of  a  certificate  signed  by  the 
so-called  lessee,  to  the  effect  that  he 
had  hired  of  the  lessor  certain  prop- 
erty for  a  designated  period  of  time. 


for  a  stated  sum  per  month,  together 
with  a  cash  payment  in  advance; 
the  owner  agreed,  at  the  end  of  the 
rental  period,  to  give  the  lessee  the 
privilege  of  purchasing  the  property 
by  paying  a  designated  additionid 
sum.  The  court  said  that  the  verbiage 
of  this  instrument  did  not  change  or 
qualify  the  real  or  substantial 
character  of  the  transaction,  which 
was  nothing  more  or  less  than 
a  conditional  sale  of  the  property 
with  a  delivery  of  possession ; 

—  Hays  V.  Jordan  (1890)  85  Ga. 
741,  9  L.R.A.  373,  11  S.  E.  833, 
instrument  in  the  form  of  a  promise 
to  pay  in  instalments,  rental  for  the 
use  of  a  certain  article  the  court 
pointed  out  that  the  value  of  the 
property  was  payable  as  rent  within 
six  months  from  the  date  of  the 
transaction,  and  a  bill  of  sale  was  to 
be  given  when  the  full  amount  was 
paid;  hence,  it  was  concluded  that 
the  sale  of  the  piano,  and  not  the 
renting  thereof,  was  the  real  aim  of 
the  parties  and  the  basis  of  the 
contract  (to  the  same  effect  are 
Cottrell  V.  Merchants  &  M.  Bank 
(1892)  89  6a.  508,  15  S.  E.  944;  Ross 
V.  McDufiie  (1893)  91  Ga.  120,  16 
S.  E.  648) ; 

—  J.  B.  McCrary  Co.  v.  Glennville 
(1919)  149  Ga.  431,  100  S.  E.  362, 
contract  providing  for  the  rental  of 
the  property  at  the  nominal  sum  of 
$1  per  year  until  the  payment  in  full 
of  certain  notes  given  for  the  purchase 
price,  and  also  containing  a  provision 
that  the  title  to  the  property  should 
remain  in  the  seller  until  the  payment 
of  such  notes; 

—  Oakes  v.  Singer  Sewing  Mach. 
Co.  (1916)  17  Ga.  App.  517,  87  S.  E. 
719,  contract  styled  a  lease,  and  the 
payments  to  be  made  designated  as 
rent  (to  the  same  effect  is  Rhodes  & 
Son  Furniture  Co.  v.  Jenkins  (1907)  2 
Ga.  App.  475,  58  S.  E.  897)  ; 

—  Matheson  v.  Brigman  Motors  Co. 
(1919)  23  Ga.  App.  304,  98  S.  E.  98. 
contract  in  the  form  of  a  lease 
containing  a  stipulation  that,  if  any 
of  the  instalments  therein  provided 
for  to  be  paid  by  the  lessee  were  not 
paid,  the  lessor  had  the  right  to  take 
possession   of  the   property   without 


ANNO.— CONDITIONAL  SALE— WHAT  AMOUNTS  TO. 


1469 


any  legal  process,  and  all  payments 
made  at  the  time  of  the  default  were 
to  be  applied  as  rental  for  the  prop- 
erty and  depreciation  in  value; 

—  Murch  V.  Wright  (1868)  46  IIL 
487,  95  Am.  Dec.  455,  contract  provid- 
ing that  purchaser  was  to  pay  a 
certain  amount,  called  rent,  for  the 
first  month,  and  a  certain  amount  at 
the  beginning  of  each  month  there- 
after for  a  designated  number  of 
months,  the  article  to  become  his 
property  in  the  event  of  his  paying 
such  sum  within  the  specified  time, 
all  rent  paid  to  apply  on  the  purchase 
price.  The  court  said:  ^'It  was  a 
mere  subterfuge  to  call  this  transac- 
tion a  lease,  and  the  application  of 
that  term  in  the  written  agreement 
between  the  parties  does  not  change 
its  real  character.  It  was  a  con- 
ditional sale,  with  a  right  of  rescis- 
sion on  the  part  of  the  vendor  in  case 
the  purchaser  should  fail  in  payment 
of  his  instalments — a  contract  legal 
and  valid  as  between  the  parties,  but 
made  with  the  risk,  on  the  part  of  the 
vendor,  of  losing  his  lien,  in  case  the 
property  should  be  levied  upon  by 
creditors  of  the  purchaser  while  in 
possession  of  the  latter;" 

—  Lucas  V.  Campbell  (1878)  88 
IIL  447,  contract  in  the  form  of  a 
lease,  the  lessee  agreeing  to  pay 
monthly  a  designated  rental;  when 
fully  paid,  the  lessor  to  execute  to 
the  lessee  a*  bill  of  sale  for  the 
article ; 

—  Gross  V.  Jordan  (1891)  83  Me. 
880,  22  Atl.  250,  contract  designated 
a  lease,  the  consideration  a  monthly 
payment  of  a  sum'  for  the  use  of  the 
property;  upon  payment  of  the  full 
sum  reserved  the  lessor  was  to  sell 
and  deliver  the  property  to  the 
lessee  ; 

—  Arthur  E.  Guth  Piano  Co.  v. 
Adams  (1916)  114  Me.  390,  96  Atl. 
722,  contract  in  the  form  of  a  lease, 
reciting  that  the  lessee  had  hired  and 
received  a  certain  piano  of  a  desig- 
nated value,  for  which  he  agreed  to 
pay  a  designated  amount  per  month 
with  interest,  the  vendor  retaining 
the  title  as  security  for  the  purchase 
price,  it  to  pass  on  condition  that 
the  vendee  made  the  payments.    The 


court  said  that  in  a  conditional  sale 
the  vendee  may  or  may  not  expressly 
promise  to  pay.  If  he  does  not,  the 
vendor's  remedy  is  to  retake  the 
property;  he  cannot  recover  the  price 
from  the  buyer; 

—  Smith  V.  Aldrich  (1902)  180 
Mass.  367,  62  N.  E.  381,  contract 
containing  a  reservation  of  title, 
but  in  the  form  of  a  lease,  and  using 
apt  words  of  leasing;  the  court  said 
that,  while  the  instrument  used  the 
words  "hired  and  received"  and 
"rents,"  these  words  were  misnomers^ 
and  the  contract  was  to  be  treated 
as  a  conditional  sale; 

—  Hurnanen  v.  Nicksa  (1917) 
228  Mass.  346,  117  N.  E.  325,  contract 
in  the  form  of  a  lease  of  an  automo- 
bile. The  court  said:  "The  agree- 
ment in  the  form  of  a  lease  is  plainly 
a  conditional  sale.  The  amount 
agreed  to  be  paid  in  instalments 
called  'rent,'  when  fully  paid,  obli- 
gates the  'lessor'  to  transfer  the  title 
to  the  'lessee'  when  the  last  payment 
shall  have  been  made  'within  the  term 
of  the  lease,'  and  it  is  expressly  pro- 
vided that  'all  money  paid  as  rent 
therefor  shall  be  applied  and  accepted 
toward  such  purchase.'  "  Followed 
in  Schmidt  v.  Ackert  (1918)  231  Mass. 
330,  121  N.  E.  24. 

—  Russell  V.  Martin  (1919)  232 
Mass.  379,  122  N.  E.  447,  stating  the 
rule  "that  where,  as  in  the  case  at 
bar,  a  chattel  is  hired  for  a  stipulated 
sum,  a  part  of  which  is  paid  in  cash 
when  the  bargain  is  struck,  while  the 
remainder  is  to  be  paid  in  instalments 
according  to  the  terms  of  eight 
promissory  notes  given  as  collateral 
security  for  the  price,  each  of  which 
is  for  the  amount  of  one  instalment, 
but  the  title  is  not  to  pass  until  pay-« 
ment  of  the  entire  price,  and  upon 
default  in  the  payment  of  any  instal- 
ment the  lessor  has  the  right'to  take 
immediate  possession,  the  transaction 
is  not  a  lease  but  a  conditional  sale." 
In  this  case  it  is  held  that,  where 
certain  notes  are  given  as  represent- 
ing each  instalment  of  the  purchase 
price,  the  sellers  could  not  replevin 
the  article  sold  and  at  the  same  time 
maintain  an  action  to  recover  on  these 
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notes,  since  by  retaking  the  truck  the 
consideration  for  the  notes  failed; 

—  Wickes  Bros.  v.  Hill  (1897)  115 
Mich.  333,  73  N.  W.  375;  contract  in 
form  a  lease  of  an  engine,  boiler,  and 
equipment  for  a  shingle  mill,  which 
might  become  fixtures  if  annexed  to 
the  realty,  except  for  a  provision  that 
such  articles  should  not  become 
fixtures  if  annexed  to  the  realty; 

—  Ham  V.  Cemiglia  (1895)  73  Miss. 
290,  18  So.  577,  contract  in  form  of  a 
lease,  stating  the  value  of  the  personal 
property  and  authorizing  the  lessor  to 
take  possession  on  default  of  the 
lessee;  the  rental  reserved  was  of 
such  an  amount  that  in  a  compara- 
tively short  time  it  would  equal  the 
value  of  the  property; 

—  Vette  V.  J.  S.  Merrell  Drug  Co. 
(1909)  137  Mo.  App.  229,  117  S.  W. 
666,  contract,  in  th^  first  portion,  in 
the  form  of  a  lea^e  of  storeroom 
fixtures  and  stock  of  goods  for  a  cer- 
tain sum  to  be  paid  for  in  instalments, 
and  the  latter  portion  in  the  form 
of  an  accepted  proposal  to  purchase 
the  property,  the  purchaser  to  execute 
a  chattel  mortgage  upon  the  property 
to  secure  payment,  and  also  to  make 
a  deposit  to  secure  the  performance 
of  the  agreement; 

—  People's  Furniture  &  Carpet  Co. 
V.  Crosby  (1898)  57  Neb.  282,  73  Am. 
St.  Rep.  504,  77  N.  W.  658,  contract  in 
the  form  of  a  lease  providing  for 
payment  of  the  purchase  price  in  the 
guise  of  rental,  with  option  in  the 
lessee  to  purchase; 

—  Gerrish  v.  Clark  (1888)  64  N.  H. 
492,  13  Atl.  870,  contract  providing 
that  the  bailee  of  chattels  should  pay 
a  designated  amount  as  rental  for  the 
use  of  the  property,  and  that  the  title 
to  the  property  should  vest  in  the 
lessee  when  the  rental  paid  equaled 
the  value  thereof.  The  court  said: 
"The  contract  was  a  conditional  sale 
of  the  chattels  enumerated,  with  the 
prices  affixed  to  each  article.  The 
amounts  specified  to  be  paid  as  rent 
for  use  of  the  furniture  were,  in  the 
aggregate,  equal  to  the  agreed  value 
or  price  of  all  the  articles,  and  were 
the  consideration  for  the  sale  and 
delivery  of  the  chattels,  which  were 
to  become  Barrett's  absolute  property 


when  that  amount  should  be  paid.  It 
makes  no  difference  that  the  payments 
to  be  made  are  called  rent  for 
the  use  of  the  property.  Taken  to- 
gether, these  payments  were  agreed 
upon  as  the  amount  of  consideration 
to  be  paid,  and  the  full  pajonent  of 
that  amount  was  made  the  condition 
upon  which  the  title  of  the  property 
was  to  pass  from  the  plaintiffs  ta 
Barrett;" 

—  Lauter  Co.  v.  Isenreath  (1909) 
77  N.  J.  L.  323,  72  Atl.  56,  contnuxt 
containing  a  provision  that,  upon  the 
payment  of  monthly  instalments  for  a 
period  named,  the  lessor  would  sell 
the  articles  to  the  lessee  and  give  a 
receipted  bill  for  the  same.  The  coirt 
distinguished  the  case  from  that  of 
Singer  Mfg.  Co.  v.  D.  Wolff  & 
Co.  70  N.  J.  L.  127,  56  Atl.  147,  on  the 
ground  that  in  that  case  there  was 
the  hiring  of  a  sewing  machine  at  a 
fixed  rent,  and  no  clause  that^  upon 
payment  of  the  value  of  the  machine, 
title  should  pass  to  the  bailee,  nor 
that  a  bill  of  sale  should  be  made  ta 
him; 

—  Wood  V.  Cox  (1921)  92  N.  i  Bq. 
307,  113  Atl.  601,  contract  in  the  fora 
of  a  lease,  the  rental  reserved,  how- 
ever, being  equal  to  the  expressed 
value  of  the  property,  and  containing 
a  provision  that,  when  this  amount 
was  paid,  a  bill  of  sale  of  the 
property  would  be  executed; 

—  Lauter  Co.  v.  Isenreath  (N.  J.) 
supra,  contract  in  the  form  of  a 
certificate  that  the  one  party  had  hired 
to  the  other  certain  property  of  a 
designated  value,  for  which  payment 
was  to  be  made  in  part  cash  and 
balance  in  specified  instalments;  that 
the  agreement  was  to  be  a  leasing  con- 
tract only,  until  the  property  was 
fully  paid  for; 

—  Wood  V.  Cox  (N.  J.)  supra,  con- 
tract purporting  to  be  a  lease  of  an 
article  for  six  months  at  a  rental 
payable  in  cash  and  instalments 
equaling  the  value  of  the  properly; 
there  was  a  privilege  of  purchadng 
the  property  when  such  paymeals 
were  fully  made; 

—  Rapoport  v.  Rapoport  E2xp.  Go. 
(1919)  90  N.  J.  Eq.  619,  107  Aa  822, 
contract  in  the  form  of  a  lease  eon- 
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taining  a  provision,  in  effect,  that  at 
the  expiration  of  the  lease  the  lessee 
would  surrender  the  article  in  as  good 
condition  as  when  he  received  it, 
natural  wear  excepted,  and,  that  at 
that  time,  if  he  so  desired,  upon  the 
payment  of  $1,  he  might  purchase  the 
article.  The  court  said:  "There  is 
a  further  provision  that,  if  any  of  the 
rentals  remain  unpaid,  the  right  of 
the  lessee  in  the  motor  vehicle  shall 
cease  and  terminate  absolutely,  and 
the  payments  made  by  the  lessee 
shall  be  forfeited.  If  the  paper  is 
what  it  purports  to  be, — that  is,  a 
lease, — I  can  see  no  significance  what- 
ever in  this  particular  clause.  There 
would  be  no  forfeiture,  because  the 
lessee  would  have  enjoyed  that  for 
which  he  paid,  to  wit,  the  use  of  the 
car  for  the  portion  of  the  term  of  the 
lease  paid  for.  It  is  quite  apparent 
that  the  paper  does  not  evidence  a 
contract  of  leasing.  The  real  agree- 
ment between  the  parties,  evidenced 
by  a  paper  such  as  this,  is  that  for  a 
certain  consideration  the  one  party 
sells  the  car  to  the  other,  who  agrees 
to  pay  for  it  in  monthly  instalments, 
title  to  remain  in  the  vendor  until  the 
instalments  have  been  paid,  and  then 
title  to  vest  in  the  vendee.  The  inser- 
tion of  tlie  provision  for  the  renting  of 
the  car  for  the  term  of  the  lease,  and 
then  for  the  sale  for  $1,  is  merely  for 
the  purpose  of  defeating  the  provi- 
sions of  the  Conditional  Bill  of  Sales 
Act,  so  that  there  will  be  no  necessity 
for  record.  This  court  will  not  toler- 
ate any  such  evasion  of  the  statute. 
To  hold  that  the  paper  evidenced  such 
a  contract  as  it  purports  to  evidence 
would  be  to  permit  a  fraud  upon  the 
statute,  and  it  might  as  well  be  re- 
pealed;" 

—  Central  Union  Gas  Co.  Brown- 
ing (1913)  210  N,  Y.  10.  103  N.  E.  €22, 
contract,  among  other  matters  pro- 
viding for  leasing  at  a  certain  rental, 
and  that  unless  terminated  in  writing, 
the  agreement  would  be  extended 
from  year  to  year  for  a  period  of  six 
years  from  the  date  thereof,  and  that, 
within  one  year  from  the  date  thereof, 
the  consumer  had  the  option  of  pur- 
chasing from  the  lessor  the  appliances 
described,  at  a  certain  amount  each, 


or  when  a  certain  amount  was  paid 
the  articles  would  become  the  property 
of  the  consumer.  The  court  said  that 
this  contract  was  something  more 
than  a  lease,  that  it  had  the  essential 
attributes  of  a  contract  for  a  condi- 
tional sale; 

—  Jacob  V.  Haefelien  (1900)  54  App. 
Div.  570,  66  N.  Y.  Supp.  1007,  contract 
for  the  hire  of  an  article  for  a  rental 
payable  in  monthly  instalments  ag- 
gregating the  value  of  the  property; 
this  sum  was  to  be  deducted  if  the 
article  was  purchased ; 

—  Equitable  General  Providing  Co. 
V.  Eisentrager  (1901)  34  Misc.  179, 
68  N.  Y.  Supp.  866,  contract  reciting 
that  the  lessee  had  rented  a  bicycle 
from  the  lessor  for  a  designated  period 
of  time,  and  agreed  to  pay  therefor  a 
certain  amount  down  and  a  certain 
amount  each  month  thereafter  until 
the  value  of  the  wheel  was  paid,  and 
that,  in  event  of  default  in  mak- 
ing such  payments,  the  lessor  might 
declare  the  whole  unpaid  balance 
payable  at  once ;  there  was  also  a  pro* 
vision  that,  when  the  entire  amount 
was  paid,  the  lessor  would  give  the 
lessee  full  title  and  bill  of  sale 
thereof; 

—Weiss  V.  Leichter  (1909)  113  N.  Y. 
Supp.  999,  a  contract  in  the  form  of 
a  lease,  containing,  however,  a  provi- 
sion giving  the  lessee  an  option  to 
purchase  the  article  for  the  total 
amount  of  all  rental  upon  full  pay- 
ment thereof; 

—  Gardner  v.  Cameron  (1913)  155 
App.  Div.  750,  140  N.  Y.  Supp.  634, 
affirmed  in  (1915)  215  N.  Y.  682,  109 
N.  E.  1074,  contract  in  the  form  of  a 
lease  of  a  chattel  at  a  certain  amount 
per  day,  during  the  time  it  was  in  use, 
and  providing  that  it  should  be  used 
for  not  less  than  a  certain  number  of 
days  in  a  year,  and  that  when  the 
amount  of  rental  paid  equaled  the 
value  of  the  property,  in  considera- 
tion of  such  payment  and  the  further 
sum  of  $1,  the  lessor  would  convey  the 
title  to  the  lessee; 

—  Bramhall,  Deane  Co.  v.  McDonald 
(1916)  172  App.  Div.  780,  158  N.  T. 
Supp.  756,  instrument  purporting  to 
be  a  lease  of  ch^Utels  for  a  designated 
period  of  time  for  a  sum  of  money. 
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equal  to  the  value  of  the  property,  to 
be  paid  a  certain  amount  upon  de- 
livery and  the  balance  in  monthly 
instalments  for  four  months;  there 
was  an  express  statement  in  the 
instrument  that  the  parties  agreed 
it  was  to  be  deemed  a  lease, 
and  not  a  sale  or  transfer  of  the 
property;  there  was  also  a  provision 
for  the  return  of  the  property  at  the 
termination  of  the  lease,  but  if,  at 
that  time,  the  value  thereof  had  been 
paid  and  the  lessee  desired  to  buy  it, 
he  might  do  so  upon  paying  the 
further  sum  of  $1 ; 

—  George  A.  Ohl  &  Co,  v.  Standard 
Steel  Sections  (1917)  179  App.  Div. 
637,  167  N.  Y.  Supp.  184,  instrument 
designated  a  lease,  which  was  to  re- 
main in  force  for  a  designated  period 
of  time,  the  rental  to  be  paid  about 
one  third  on  acceptance  of  the  machine 
and  the  balance  in  equal  monthly 
payments;  there  was  a  provision  that 
the  lessor  should  deliver  the  machine 
to  the  lessee,  but  that  the  title  should 
remain  in  the  former  until  the  pay- 
ments were  fully  made,  and  that,  upon 
default  continued  for  a  specified 
number  of  days,  the  lessor  should 
have  the  right  to  retake  the  machine 
and  enjoy  the  same  as  though  there 
was  no  contract;  it  was  also  agreed 
that  the  machine  was  to  remain  the 
property  of  the  lessor  and  subject  to 
his  order  until  paid  for  in  full,  and 
that  no  partial  payments  should 
devest  him  of  the  title  until  such  pay- 
ments were  made  in  full;  that  all 
partial  payments  should  be  forfeited 
in  case  of  default;  that  the  lessor 
should  have  the  right  to  enter  upon 
the  lessee's  premises,  detach,  take  pos- 
session of,  and  remove  the  machine; 
that,  upon  full  payment  of  the  in- 
stalments by  the  lessee  and  the 
further  payment  of  $5,  the  machine 
would  become  his  property ; 

—  Campbell  Printing  Press  &  Mfg. 
Co.  V.  Oltrogge  (1885)  13  Daly  (N.  Y.) 
247,  instrument  in  the  form  of  a  lease 
held  to  be  a  conditional  sale  where  the 
effect  of  the  agreement  was  that, 
upon  the  payment  of  the  amount 
designated  as  rental,  the  sale  of  the 
article  would  be  effected  and  the  title 
would  pass  to  the  lessee.    The  court 


said:  'The  calling  of  what  was  pro- 
vided for  in  that  part  of  the  agreement 
a  lease  does  not  necessarily  make  it 
so ;  especially  in  view  of  a  statute  the 
object  of  which  is  to  render  secret 
liens  upon  personal  property  in- 
effectual as  against  innocent  pur- 
chasers, unless  the  agreement  creat- 
ing the  lien  is  filed  in  the  manner 
provided  for  in  the  statute,  so  that 
notice  of  it  can  be  obtained  upon 
inquiry;  for  the  whole  instrument  is 
to  be  taken  together,  and  the  ruling 
intention  of  the  parties  as  gathered 
from  the  whole  of  it  is  what  is  to  be 
regarded;" 

—  Guy  V.  Bullard  (1919)  178  N.  C. 
228,  100  S.  E.  328,  contract  in  the 
form  of  a  lease,  but  containing  a 
provision  that  when  a  certain  sum  had 
been  paid  it  should  be  treated  as  the 
purchase  price  of  the  property,  and 
the  buyer  or  the  lessee  should 
be  the  absolute  and  legal  owner 
thereof,  and  such  payment  should  be 
treated  as  a  complete  and  full  settle- 
ment by  and  between  the  parties  there- 
to (and  in  his  state  it  has  been  held 
that  although  the  contract  purports 
to  be  a  lease  of  personal  prop- 
erty with  a  provision  that,  upon  pay- 
ment of  the  rent,  the  title  thereto 
shall  pass  to  the  lessee,  it  is  in  effect 
a  contract  of  conditional  sale.  A.  D. 
Puffer  &  Sons  Mfg.  Co.  v.  Lucas 
(1893)  112  N.  C.  377,  19  L.R.A.  682,  17 
S.  E.  174;  Crinkley  v.  Egerton  (1893) 
113  N.  C.  444,  18  S.  E.  669;  Clark  v. 
Hill  (1895)  117  N.  C.  11,  57  Am.  St 
Rep.  574,  23  S.  E.  91.  And  this  is 
true  even  though  there  is  no 
provision  in  the  contract  that  the 
lessee  should  become  owners  of  the 
property  upon  paying  all  the  instal- 
ments, since  an  understanding  to  this 
effect  may  be  shown  extrinsic  of  the 
contract.  Singer  Mfg.  Co.  v.  Gray 
(1897)  121  N.  C.  168,  28  S.  E.  257) ; 

—  Barrington  v.  Skinner  (1895)  117 
N.  C.  47,  23  S.  E.  90,  contract  in  the 
form  of  a  lease  of  the  property  for 
a  certain  rental  to  be  paid  in  instal- 
ments, upon  pasrment  of  all  the  rentals 
specified,  being  the  value  of  the  prop- 
erty, the  title  to  pass  to  the  buyer; 

—  Hamilton  v.  Highlands  (1907) 
144  N.  C.  279,  56  S.  E.  929,  12  Ann. 
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Cas.  876,  contract  designated  a  lease, 
and  providing  that,  upon  the  payment 
of  the  amounts  designated  as  rental, 
the  lessee  had  the  option  to  purchase 
the  article  for  a  specified  sum,  and 
that  he  would  be  given  credit  for  all 
payments  made;  since  the  amount 
designated  as  the  purchase  price  was 
the  same  as  the  rental  to  be  paid, 
when  the  rental  was  paid  the  purchase 
price  was  liquidated; 

—  Singer  Mfg.  Co.  v.  Graham 
(1879)  8  Or.  15,  34  Am.  Rep.  572, 
subject-matter  of  the  contrifct  was  to 
continue  to  be  the  property  of  the 
first  party,  and  was  merely  hired  to 
the  second  party  for  a  certain  con- 
sideration per  month,  payable  month- 
ly, with  the  right  in  the  former  to 
have  it  returned  in  case  of  a  failure 
to  pay  the  monthly  instalments  as 
they  became  due;  it  was  further 
agreed  that,  whenever  a  certain  sum 
was  paid  in  this  manner,  the  property 
should  become  the  property  of  the 
second  party;  construing  these  pro- 
visions the  court  said  there  is  no 
doubt  that  it  was  the  intention  of  both 
parties  to  the  contract  that  the  title 
to  the  property  was  to  remain  in  the 
first  party  until  the  agreed  amount 
should  be  paid,  and  then,  and  not  be- 
fore, it  was  to  become  the  property  of 
the  second  party;  It  was  only  a  con- 
ditional sale,  accompanied  by  the 
possession,  which  the  second  party 
was  permitted  to  retain  until  the 
condition  was  broken ; 

—  Herring-Marvin  Co.  v.  Smith 
(1903)  43  Or.  315,  72  Pac.  704, 
rehearing  denied  in  (1903)  43  Or. 
324,  75  Pac.  340,  contract  providing 
that  the  lessee  was  to  pay  a  designated 
sum  of  money  as  rent,  to  be 
paid  in  a  certain  number  of  equal 
payments  at  specified  periods;  there 
was  also  a  provision  that  at  the  expira- 
tion of  the  rental  period,  if  the  month- 
ly rent  had  been  paid,  the  lessor 
for  $1  was  to  sell  the  article  to  the 
lessee;  it  was  further  provided  that, 
if  any  month's  rent  should  remain 
unpaid  for  thirty  days  after  it  be- 
came due,  the  lessor  might  retake 
possession,  retain  the  rent  paid,  and 
terminate  the  lease,  and  that  the 
lessee     should     thereafter    have     no 

17  A.L.R.— 93. 


claim  on  the  lessor  or  the  property; 
that  the  lessee  should  keep  the  prop- 
erty insured  for  its  value  at  his  own 
expense,  and,  in  the  event  of  fire  the 
contract  should  be  a  lien  upon  the 
policy  to  the  amount  that  might  at 
that  time  be  due,  and  the  lessee  to 
pay  interest  upon  all  deferred  pay- 
ments. In  holding  the  contract  to  be 
a  conditional  sale  the  court  said: 
"Now,  if  a  lease,  why  is  there  a 
different  sum  named  to  be  paid 
eventually,  and  why  is  it  stipulated 
that  when  said  sum  is  paid,  a  sale 
will  be  made  for  the  nominal  sum  of 
$1  ?  A  leasing  can  be  accomplished  by 
much  less  indirection  than  this. 
Again,  if  a  lease,  why  the  stipulation 
that,  if  any  rent  shall  remain  unpaid 
for  thirty  days,  the  company  may 
retake  possession,  retain  the  rent,  and 
terminate  the  lease,  and  that  there- 
after the  defendant  shall  have  no 
claim  upon  the  company  or  the  safe? 
In  an  ordinary  leasing,  and  one 
suggested  by  direct  business  methods, 
the  rent  is  a  consideration  that  be- 
longs to  the  lessor  as  of  course,  and  no 
stipulation  that  he  may  retain  it  is 
necessary.  Nor  was  there  the  least 
necessity  for  the  provision  that 
defendant  should  thenceforth  have 
no  claim  upon  the  property.  And  fur- 
thier,  a  lessee  ordinarily  can  have  no 
insurable  interest  in  the  subject  of  the 
lease,  as  he  has  absolutely  no  property 
therein.  This  contract,  however, 
treats  him  as  acquiring  an  interest  in 
proportion  as  the  amount  paid  stands 
to  that  agreed  to  be  paid.  These 
provisions  are  wholly  inconsistent 
with  the  idea  of  a  lease,  but  of 
themselves,  and  especially  when  read 
in  connection  with  the  other  stipula- 
tions entered  into  by  the  parties 
with  reference  to  the  subject  of 
their  dealings,  clearly  manifest  an 
intention  to  effect  a  sale,  not  absolute 
and  irrevocable,  but  conditional,  the 
vendor  giving  possession,  but  reserv- 
ing the  title  until  the  consideration 
or  purchase  price  is  fully  paid.  Nor 
can  the  terms  'rent,*  'monthly  rents,' 
and  'lease'  operate  to  mask  the 
purpose,  and  make  the  contract  any- 
thing else  but  such  as  the  real  and 
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true  intendment  of  the  parties  has 
made  it;" 

—  Haak  v.  Linderman  (1870)  64 
Pa.  499,  3  Am.  Rep.  612,  contract 
containing  a  recital  that  the  one  party 
had  sold  to  the  other  a  certain  car,  for 
which  the  buyer  agreed  to  pay  a  desig- 
nated sum  of  money  in  instalments; 
there  was  also  a  statement  that  the 
seller  "reserves  the  right  from  said 
car  until  fully  paid,  but  the  [buyer] 
shall  have  the  use  of  said  car  from 
this  date,''  and,  should  he  fail  to 
comply  with  the  agreement,  the 
seller  shall  have  a  right  to  take  the 
car  as  his  property,  the  buyer  forfeit- 
ing any  amount  paid  on  the  agree- 
ment ; 

—  Carpenter  v.  Scott  (1881)  13 
R.  L  477,  instrument  in  the  form  of  a 
lease  of  property  for  a  designated 
sum  of  money,  payable  in  a  given 
number  of  monthly  instalments,  with 
interest,  and  providing  that,  should 
the  lessee  default  in  making  payment, 
the  lessor  might  terminate  the  con- 
tract and  take  immediate  possession 
of  the  property;  at  the  expiration  of 
the  lease,  if  the  lessee  had  complied 
with  its  conditions,  he  was  to  receive 
a  bill  of  sale  of  the  property.  The 
court  said:  "Such  a  transaction, 
.  .  .  though  in  form  a  lease,  is 
regarded  in  law  as  a  conditional 
sale.  .  •  •  Under  it  the  vendee  ac- 
quires not  only  the  right  of  possession 
and  use,  but  the  right  to  become  the 
absolute  owner  upon  complying  with 
the  terms  of  the  contract.  These  are 
rights  of  which  no  act  of  the  vendor 
can  devest  him,  and  which,  in  the 
absence  of  any  stipulation  in  the  con- 
tract restraining  him,  he  can  transfer 
by  sale  or  mortgage.  Upon  per- 
formance of  the  condition  of  the 
sale,  the  title  to  the  property  vests 
in  the  vendee,  or,  in  the  event  that 
he  has  sold  or  mortgaged  it,  in  his 
vendee,  or  mortgagee,  without  further 
bill  of  sale;" 

—  Pringle  v.  Canfield  (1905)  19 
S.  D.  506,  104  N.  W.  223,  contract  in 
the  form  of  a  lease,  and  providing 
that,  when  a  certain  sum  designated 
as  rental  was  paid,  the  article  was 
to  become  the  property  of  the  lessee; 

—  Singer  Mfg.  Co.  v.  Cole   (1880) 


4  Lea   (Tenn.)  439,  40  Am.  Rep.  20, 
agreement  in  the  form  of  a  rent  note, 
containing  a  provision  that  a  certain 
amount,  to  be  paid  in  instaknents,  was 
to     be     paid     for     the     use     of    a 
sewing   machine;   there  was  also  a 
provision  that,  upon  payment  of  this 
and  all  other  notes  given  for  the  use 
of  the  machine,  a  bill  of  sale  would  be 
given   and   title   pass   to   the   lessee, 
but  until  then  the  title  to  the  machine 
should    remain    in    the    seller.     The 
court,  in  referring  to  the  transaction, 
said:     "ft  is  true  it  is  called  a  rent- 
ing of  the  machine,  but  this  is  not 
the  fact,  nor  the  true  construction  of 
the  transaction.    It  was  a  sale  of  the 
machine,   with   a  reservation   of  the 
title  to  the  company  as  security  for 
payment  of  the  price.    The  fact  that 
it    is    called    a    renting    does    not 
make  it  so.     In  order  to  make  it  a 
renting  of  a  purchased  machine,  we 
must  say  it  was  sold  for  nothing,  and 
then  rented  to  the  purchaser  for  the 
vendor   for  fifteen  months,  for  $95, 
this  being  the  only  sum  ever  agreed 
to  be  paid.    This  would  be  absurd;'* 

—  Meagher  v.  Hollenberg  (1882)  9 
Lea  (Tenn.)  392,  contract  held  to  be 
a  conditional  sale,  and  not  a  lease, 
which  was  in  the  form  of  a  certificate 
that  the  buyer  had  received  a  piano 
of  the  seller,  valued  at  a  certain 
amount ;  that  he  was  at  liberty  to  use 
it  with  car^,  keeping  it  in  as  good 
order  as  when  received,  and  was  to 
insure  it  for  the  benefit  of  the  seller 
for  the  amount  unpaid ;  payment  to  be 
made  a  certain  amount  in  cash  and  the 
balance  in  monthly  payments  of  not 
less  than  a  designated  sum  per  month, 
the  title  to  the  property  to  remain  in 
the  seller  until  all  payments  were 
made  in  full,  with  the  right  in  him,  if 
he  should  have  reason  to  believe  him- 
self insecure,  to  remove  the  property 
from  the  residence  of  the  buyer,  in 
which  case  all  payments  theretofore 
made  should  be  in  full  for  the  use  of 
the  property; 

—  Cowan  V.  Singer  Mfg.  Co.  (1893) 
92  Tenn.  376,  21  S.  W.  663,  a  contract 
purporting  to  be  a  lease,  whereby  the 
so-called  lessee  bound  himself  to  pay 
as  rent  the  value  of  the  property  in 
eighteen    separate    instalments,    and 
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Hgreed  that  in  case  of  default  in  any 
such  payments  the  lease  should  be 
deemed  forfeited,  at  the  election  of  the 
lessor,  and  the  possession  of  the  arti- 
cles recoverable  by  him  without  for- 
mal notice  or  process  of  law; 

—  Bradley  v.  Arnold  (1844)  16  Vt. 
882,  contract  to  lease  land  and  a 
large  number  of  sheep  for  a  long  term 
of  years,  on  condition  that  the  lessee 
give  the  lessor  a  certain  quantity  of 
wool  each  year,  the  lessee  agreeing  not 
to  dispose  of  any  of  the  sheep  or  their 
increase  during  the  term,  nor  of  any 
of  the  wool  until  the  lessor  had  re* 
ceived  his  yearly  rent;  it  was  also 
agreed  that  at  the  expiration  of  the 
rental  period,  if  the  lessee  had  com- 
plied with  all  the  conditions  of  the 
lease,  the  property  was  to  belong  to 
him; 

—  Whitcomb  v.  Woodworth  (1882) 
54  Vt,  544,  contract  in  the  form  of  a 
lease,  by  the  terms  of  which  a  rental 
equal  to  the  value  of  the  property  was 
to  be  paid  in  a  year.  It  was  pointed 
out  that  there  was  no  provision  in  the 
contract  by  which  the  lessee  could  re- 
turn the  article  at  the  end  of  the 
lease  period,  or  at  any  other  time, — an 
essential  element,  the  court  said,  in  a 
lease  or  bstilment; 

-=-Nye  V.  Daniels  (1902)  75  Vt.  81, 
53  Atl.  150,  owner  of  a  machine 
acknowledged  in  writing  receipt  of  a 
certain  sum  of  money,  and  stipulated 
that  when  a  certain  balance,  to  be 
paid  in  equal  monthly  instalments, 
was  paid,  the  lease  was  to  be  fully 
satisfied,  and  until  payment  the  ma- 
chine was  to  remain  the  property  of 
the  lessor.  The  court  said  that  the 
obvious  intent  and  meaning  of  the  con- 
tract is  that  when  it  is  fully  satisfied 
by  the  payment  of  the  amount  stipu- 
lated the  machine  shall  be  and  re- 
main the  property  of  the  lessee,  free 
from  the  lessor's  interest  therein ; 

—  Grow  V.  Washburn  (1921)  —  Vt. 
— ,  115  Atl.  226,  instrument  reciting 
that  the  buyer  had  "received  and 
hired"  of  the  plaintiff  a  certain  chat- 
tel, and  had  paid  a  certain  amount 
rent,  and  would  pay  a  further  desig- 
nated sum  evidenced  by  a  given  num- 
ber of  promissory  notes  of  that  date, 
and  that,  when  paid,  rent  shall  cease 


and  the  property  shall  become  that  of 
the  defendant; 

-De  Saint  (Sermain  v.  Wind  (1887) 
8  Wash.  Terr.  189,  13  Pac.  753,  con- 
tract in  two  parts,  one  in  the  form  of 
a  lease  of  personal  property  for  a 
rental  equaling  the  value  of  the  prop- 
erty, and  the  other  an  agreement  to 
sell  the  property  for  a  nominal  con- 
sideration upon  the  payment  of  the 
rental  described  in  the  other  portion 
of  the  contract  The  court  said  that  to 
call  the  agreement  for  the  payment  of 
the  purchase  price  a  lease,  and  the  in- 
stalments rent,  was  a  very  silly  device 
to  effect  probably  some  end  that  could 
have  been  better  effected  in  a  straight- 
forward way; 

—  Quinn  v.  Parke  &  L.  Machinery 
Go.  (1892)  5  Wash.  276,-31  Pac.  866, 
contract  by  the  terms  of  which  prop- 
erty was  delivered  to  another  upon  hi& 
agreement  to  pay  for  its  use  certain 
sums,  designated  as  rent,  to  be  paid  ia 
instalments  with  interest  on  deferred 
payments,  with  the  right  in  the  lessor 
to  take  possession  of  the  property 
upon  default  of  the  lessee;  there  was 
also  a  right  in  the  lessee  to  purchase 
the  property  for  the  consideration  of 
$1,  after  paying  all  the  rentals  speci- 
fied in  the  so-called  lease; 

—  McGinnis  v.  Savage  (1887)  29 
W.  Va.  361,  1  S.  E.  746,  contract  in 
the  form  of  a  lease  of  personal  prop- 
erty and  containing  a  provision  that 
the  purchase  price  should  be  paid  in 
labor  performed  by  the  lessee,  a  cer- 
tain amount  to  be  performed  each 
month  until  the  purchase  price  was 
paid;  there  was  a  provision  that,  if 
the  lessee  failed  to  comply  with  the 
stipulations  in  the  contract,  he  was  to 
surrender  the  peaceable  possession  of 
the  property  and  lose  all  he  had  paid ; 

—  Baldwin  v.  Van  Wagner  (1889) 
33  W.  Va.  293,  10  S.  E.  716,  contract 
in  the  form  of  a  lease  of  a  piano  for 
a  certain  rental  to  be  paid  monthly, 
the  rental  equaling  the  value  of  the 
piano ;  there  was  also  a  provision  that, 
when  such  payments  \/ere  made,  the 
title  to  the  piano  should  vest  in  the 
lessee.  The  court  said:  "There  is 
some  conflict  of  authority  in  respect 
to  contracts  such  as  the  one  before  us ; 
but,  as  we  are  controlled  in  this  ease 


1476 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[17  A,L.R. 


by  the  special  provisions  of  our  stat- 
ute, it  is  not  necessary  to  review  the 
decisions  of  other  states.  Under  our 
statute,  as  before  stated,  whenever 
there  is  a  sale  of  personal  property, 
whether  such  sale  be  absolute  or  con- 
ditional, and  whether  in  the  latter 
case  the  condition  is  precedent  or  sub- 
sequent, and  the  possession  of  the 
property  is  delivered  to  the  buyer,  any 
contract  for  the  retention  or  reserva- 
tion of  the  title  until  the  same  is  paid 
for,  or  otherwise,  shall  be  void  as  to 
creditors  of  and  purchasers  from  the 
buyer,  unless  the  notice  of  such  res- 
ervation be  recorded.  Here  Baldwin 
&  Company  delivered  the  possession 
of  the  piano  to  Gray  upon  the  contract 
for  a  conditional  sale,  reserving  the 
title  to  the  piano  until  the  value  of  it 
should  be  fully  paid;  but  as  they 
failed  to  have  their  contract  recorded, 
as  required  by  the  statute,  the  said 
reservation  is  void  as  to  creditors  of 
Gray;" 

—  Hervey  v.  Rhode  Island  Loco- 
motive Works  (1877)  93  U.  S.  664,  23 
L.  ed.  1003,  contract  in  the  form  of  a 
lease,  and  referring  to  the  payments 
as  rent,  held  not  to  be  a  lease,  but  to 
create  a  lien  invalid  as  to  the  creditors 
of  the  buyer,  under  the  Illinois  rule 
holding  to  be  invalid  secret  liens 
which  treat  the  seller,  who  has  sold 
and  delivered  personal  property,  as 
the  owner  until  payment  of  the  pur- 
chase price; 

—  Gerow  v.  Castello  (1888)  11  Colo. 
560,  7  Am.  St.  Rep.  261,  19  Pac.  505, 
contract  in  the  form  of  a  lease  held 
to  be  a  conditional  sale,  and  not  a 
chattel  mortgage,  it  obligating  the  so- 
called  lessee  to  pay  the  value  of  the 
article  in  five  monthly  instalments; 

—  Pease  v.  Teller  Corp.  (1912)  22 
Idaho,  807,  128  Pac.  981,  instrument 
in  the  form  of  a  lease  of  personal 
property  construed  to  be  a  conditional 
sale,  the  lessor,  among  other  things, 
agreeing  that,  on  the  payment  by  the 
lessee  of  a  designated  sum  of  money 
at  the  times  and  in  the  amounts  desig- 
nated, it  would  execute  and  deliver  to 
him  a  good  and  sufficient  bill  of  sale 
of  such  property.  The  court  said  that 
the  seller  reserved  the  title   to   the 

■  property  until  payment  was  made  by 


the  purchaser,  when  the  title  passed 
from  the  seller  to  the  purchaser,  and 
the  contract  of  sale  was  completed; 
but  until  such  payment  was  made  the 
contract  was  conditional,  and  there 
was  no  sale  of  the  property;  but  only 
an  agreement  for  sale ; 

—  Campbell  v.  Atherton  (1898)  92 
Me.  66,  42  Atl.  252,  instrument  desig- 
nated a  lease  and  containing  a  pro- 
vision that  the  lessee  shall  have  the 
possession  of  the  property  therein  de- 
scribed until  breach  of  the  condition 
to  pay  a  certain  amount  per  week; 
also  a  provision  for  the  repossession 
of  the  property  by  the  seller  upon 
default  of  the  lessee; 

—  Owen  &  Co.  v.  Keller  (1919)  206 
Mich.  555,  173  N.  W.  343,  contract  in 
the  form  of  a  lease,  the  question 
raised  being  as  to  whether  it  was  a 
conditional  sale,  or  an  absolute  sale 
with  a, reservation  of  title  as  security, 
was  held  to  be  a  conditional  sale,  the 
court  pointing  out  that  the  contract 
lacked  the  usual  provisions  of  a  chat- 
tel mortgage. 

In  the  following  cases  contracts  fol- 
lowing the  general  form  of  leases,  or 
hiring  contracts,  were  construed  to  be 
leases  or  contracts  for  the  use  of 
property,  notwithstanding  a  provision 
therein  reserving  title  in  the  owner : 

—  Re  National  Engineering  & 
Equipment  Co.  (1918)  256  Fed.  985, 
contract  purporting  to  lease  motors 
providing  that  at  any  time  the  buyer 
wished  to  purchase  the  motors,  he 
would  receive  a  credit  equal  to  the 
first  three  months'  rent  paid.  It  was 
pointed  out:  "The  lease  agreement 
does  not  show,  and  the  letter  relied 
upon  and  quoted  does  not  establish,  a 
contract  of  sale  between  the  parties. 
There  is  no  element  of  a  conditional 
sale  embodied;  there  is  no  agreement 
to  buy;  there  is  no  agreement  to  pay 
any  price;  there  are  none  of  the  ele- 
ments of  bargain  and  sale;  there  is 
no  understanding  by  which  the  bank- 
rupt could  become  possessed  of  the 
title  to  the  property  by  the  payment 
of  any  sum  of  money  as  rentals.  The 
only  right  the  bankrupt  had  was  the 
use  of  the  motors  so  long  as  the  rent 
was  paid,  unless  a  subsequent  par- 
chase  was  made;" 
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—  Sherer-Gillett  Co.  v.  Pilsbury 
(1921)  269  Fed.  595,  contract  in  the 
form  of  a  lease  of  personal  property, 
and  containing  a  provision  authoriz- 
ing the  lessee  to  purchase  the  property 
for  a  small  sum  after  the  termination 
of  the  leased  period,  the  rental  to  be 
paid  monthly;  it  was  only  optional 
with  the  lessee  to  become  the  owner. 
The  doctrine  is  here  stated  that  the 
distinction  between  a  contract  of  sale, 
and  such  a  contract  as  the  one  in 
question,  is  that  the  former  creates 
an  obligation  to  pay  the  agreed  price, 
while  the  latter  imposes  no  such  obli- 
gation prio;r  to  the  exercise  of  the 
option  to  buy.  This  case  is  not  in 
accord  with  the  weight  of  authority 
upon  this  question,  since  the  court 
apparently  overlooked  the  fact  that 
the  lessee,  in  a  comparatively  short 
time,  would  pay  as  rental  the  entire 
value  of  the  article. 

—  Evans  Furniture  Co.  v.  Meyers 
(1917)  16  Ala,  App.  268,  77  So.  418, 
contract  for  the  lease  of  personalty 
at  a  designated  monthly  rental  during 
the  term  of  the  lease,  which  was  not 
stated  (subsequent  appeal  in  (1919) 
17  Ala.  App.  65,  81  So.  843) ; 

—  McCall  v.  Powell  (1879)  64  Ala. 
254,  contract  by  which  a  landlord  de- 
livered to  his  tenant  a  mule  to  be  used 
in  the  cultivation  of  crops  on  the 
leased  premises,  under  an  agreement 
to  sell  the  mule  to  the  tenant  when 
the  latter  was  able  to  buy  it,  without, 
however,  specifying  any  time  for  the 
sale,  or  as  to  the  amount  to  be  paid; 

—  Harron,  Rickard  &  McCone  v. 
Wilson,  L.  &  Co.  (1906)  4  Cal.  App. 
488,  88  Pac.  512,  holding  a  certain  in- 
strument to  be  a  lease  of  personal 
property  and  not  a  conditional  sale 
thereof.  The  court  said :  "The  instru- 
ment is  entitled  'Lease,'  and  by  its 
terms  the  plaintiff  'leased'  the  prop- 
erty therein  described  to  the  defend- 
ant for  the  term  of  three  months,  and 
the  defendant  agreed  to  pay  to  the 
plaintiff  'for  the  use  of  the  property' 
the  amount  of  money  sued  for,  'at  the 
time  and  in  the  manner'  designated  in 
the  instrument.  These  are  terms  pe- 
culiarly appropriate  to  instruments  of 
hiring  and  lease,  and  not  only  did  not 
confer  upon  the  defendant  any  right 


in  the  property  except  to  use  it  as 
bailee  during  the  prescribed  period, 
but  expressly  imposed  upon  it  an  obli- 
gation to  pay  the  plaintiff  for  such 
use.  The  other  terms  in  the  instru- 
ment restrictive  of  the  manner  in 
which  it  may  use  the  property  are  for 
the  benefit  of  the  plaintiff  and  incon- 
sistent with  its  ownership  by  the  de- 
fendant. The  provision  giving  to  the 
defendant  the  right,  after  it  should 
have  fully  performed  the  agreements 
on  its  part  contained  in  the  instru-  • 
ment,  to  purchase  the  property  by 
paying  to  the  plaintiff  an  additional 
sum  of  money,  placed  it  under  no  ob- 
ligation to  make  the  purchase  or  to 
pay  the  money,  and  was  but  an  option, 
which  it  might  accept  or  not  as  it 
should  choose.  And  although  the 
additional  sum  of  money  thus  to  be 
paid  is  not  large,  it  is  the  amount 
which  the  parties  have  agreed  upon 
and  made  one  of  the  substantive  terms 
of  their  contract.  It  is  not,  therefore, 
to  be  disregarded  by  the  court  in 
determining  the  construction  to  be 
given  to  the  instrument,  but  this  pro- 
vision furnishes  additional  ground  for 
holding  that  the  instrument  is  to  be 
construed  as  a  lease,  and  as  creating 
a  bailment  to  the  defendant  without 
any  right  of  property  in  the  ma- 
chinery, and  an  obligation  upon  it  to 
pay  for  its  use  according  to  the  terms 
of  the  instrument;" 

—  Coors  V.  Reagan  (1908)  44  Colo. 
126,  96  Pac.  966,  contract  reciting  that 
the  one  party  was  the  owner  of  cer- 
tain property  of  a  specified  value,  of 
which  the  other  party  desired  to 
obtain  the  use  and  ownership,  in  con- 
sideration of  which  he  agreed  to  pay 
a  certain  amount  monthly,  a  portion 
of  which  was  to  apply  upon  this  prop- 
erty; when  he  had  thus  paid  the  value 
thereof,  he  was  to  be  deemed  the 
owner; 

—  Lambert  Hoisting  Engine  Co.  v. 
Carmody  (1906)  79  Conn.  419,  65  Atl. 
141,  contract  purporting  to  be  a  lease 
of  personal  property  for  a  definite 
period  of  time,  with  the  option  in  the 
lessee  to  buy,  but  no  obligation  on  his 
part  to  do  so.  The  court  said:  "While 
the  dress  in  which  the  parties  to  a 
conditional    sale    may    clothe    their 
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agreement  is  not  of  controlling  im- 
portance in  determining  the  rights  of 
creditors  under  our  statutes,  the  in- 
sertion in  a  contract  of  bailment  or 
lease  of  a  provision  giving  an  option 
of  purchase  at  a  fixed  price,  and 
making,  in  case  of  its  exercise,  pay-* 
ments  previously  made  in  the  form  of 
rent  applicable  to  the  purchase  price, 
does  not,  as  matter  of  law,  turn  the 
bailee  or  lessee  into  a  conditional 
vendee.  His  character  and  position 
depend  on  the  real  intent  and  purpose 
of  the  contract.  The  negotiations 
leading  up  to  the  contract  out  of 
which  this  litigation  has  arisen  may 
propeMy  be  considered  in  determining 
their  intent  and  purpose  as  between 
the  parties  to  these  actions.  .  .  . 
The  defendants  are  right  in  their  con- 
tention that  the  contract  imposed  on 
the  Lambert  Company  [the  lessor] 
the  duty  to  sell  at  the  price  named, 
should  the  McGovern  Company  [the 
lessee]  conclude,  within  the  specified 
period  of  four  months,  to  purchase. 
But  the  option  to  buy  thus  created 
might  well  be  a  mere  incident  of  a 
bailment  for  hire;" 

—  Singer  Mfg.  Co.  v.  Converse 
(1896)  23  Colo.  247,  47  Pac.  264,  con- 
tract  in  form  of  lease  with  no  pro- 
vision for  title  passing  to  the  lessee 
upon  pasonent  of  the  prescribed  rent- 
al, which  in  six  months  equaled  one 
half  the  stated  value  of  the  property; 

—  Randolph  &  Co.  v.  Columbia 
Graphophone  Co.  (1916)  45  App.  D.  C. 
146,  contract  in  the  form  of  a  lease, 
and  providing  that  the  lessee  might 
purchase  the  goods  at  an  agreed 
value,  in  which  event  all  sums  pre- 
viously paid  as  rentals  should  be 
credited  on  the  purchase  price ;  it  was 
also  stipulated  that  at  the  expiration 
of  the  time  for  which  the  goods  were 
rented,  provided  the  lessee  should  not 
pay  for  the  same  in  full  as  provided, 
he  should  return  and  deliver  the  same 
to  the  lessor,  and  it  should  have  the 
right,  without  demand,  to  take  posses- 
sion of  the  goods  and  remove  the 
same,  and  that  if  the  lease  was  termi- 
nated the  lessee  should  not  be  entitled 
to  any  allowance,  credit,  return,  or 
set-off  for  the  payments  made  as 
rentals  for  the  use  of  the  articles,  and 


for  depreciation  while  in  his  posses- 
sion. Under  this  contract  the  so- 
called  lessee  was  to  pay  the  entire 
value  in  monthly  instalments,  with  the 
privilege  at  any  time  of  purchasing 
the  property  at  the  agreed  value  and 
having  the  instalments  paid  apply  on 
the  purchase  price; 

—  Fairbanks  v.  Phelps  (1839)  22 
Pick.  (Mass.)  535,  contract  providing 
that  the  buyer  shall  take  the  property 
and  use  it,  and  whenever  he  pays  the 
purchase  money  it  shall  become  his 
property,  but,  if  he  does  not  pay  for  it, 
he  shall  pay  for  the  use  of  it  (t^ 
the  same  effect,  see  Rose  v.  Story 
(1845)  1  Pa.  St.  190,  44  Am.  Dec.  121) ; 

—  Puffer  Mfg.  Co.  v.  Dearman 
(1910)  97  Miss.  622,  54  So.  310,  con- 
tract in  form  of  a  lease,  providing  for 
the  payment  of  rent  in  instalments, 
and  requiring  the  article  to  be  insured 
and  not  removed  from  the  premises  of 
the  lessee,  although  there  was  a  pro- 
vision that,  upon  full  payment  of  the 
instalments,  the  title  was  to  vest  in 
the  vendee  as  owner,  and  that,  in  case 
of  a  breach,  the  lessor  might  resume 
possession^ of  the  property  (compare 
with  cases  cited  supra,  holding  very 
similar  contracts  to  constitute  condi- 
tional sales) ; 

—  McClelland  v.  Scroggin  (1892)  35 
Neb.  536,  53  N.  W.  469,  contract  in  the 
form  of  a  lease  of  land,  containing  a 
provision  for  the  transfer  of  the 
possession  of  a  large  amount  of  per- 
sonal property  and  stock  used  upon 
the  land,  and  a  provision  that  the  title 
should  pass  to  the  lessee,  when  he 
should  have  paid  the  value  thereof, 
with  interest  thereon,  together  with 
the  rents  for  the  use  of  the  land  and 
any  sums  which  the  lessor  might 
advance  to  him;  but  until  such  pay- 
ment the  property  should  be  and  re- 
main the  property  of  the  lessor,  to- 
gether with  the  increase  thereof; 

—  Baker  v.  Priebe  (1900)  59  Neb. 
597,  81  N.  W.  609,  contract  providing 
for  the  use  of  certain  property  in  a 
designated  business,  with  the  right  to 
return  the  same  at  any  time  in  con- 
sideration of  a  specified  rental.  The 
court  said:  'Trom  a  careful  exami- 
nation of  the  terms  of  the  contract,  we 
fail  to  discover  any  element  in  it  from 
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whieh  it  can  be  inferred  that  a  sale 
upon  any  terms  was  intended  by  the 
parties,  when  entering  upon  the  con- 
tract. It  has  every  evidence  of  a  bail- 
ment for  hire,  and  nowhere  do  we  find 
any  language  which  can  be  construed 
as  an  evidence  of  sale.  It  is  true,  as 
stated  by  counsel,  that  the  possession 
of  the  property  is  an  indicium  of  own- 
ership, but  possession  in  this  instance 
is  equally  consistent  with  their  spe- 
cial property  therein  as  bailees.  It  is 
urged  that  the  rental  for  the  property 
is  so  great  as  to  indicate  a  conditional 
sale.  ^  We  do  not  so  regard  it.  This 
might  be  true,  if,  with'  other  facts  or 
circumstances,  a  sale  could  be  in- 
ferred; but,  standing  alone,  the  fact 
possesses  no  value  for  that  purpose. 
If  a  person  secures  a  profitable  bar- 
gain in  the  hiring  of  personal  prop- 
erty, no  different  application  of  legal 
principles  is  to  be  made  on  that  ac- 
count. It  may  be  observed  that  the 
nature  of  the  property,  if  in  continu- 
ous use,  is  such  as  to  make  its  utility 
short-lived.  The  contract  entered  into 
was,  no  doubt,  regarded  by  the  bailor 
as  somewhat  venturesome,  and  not 
free  from  hazard,  and  this  fact  may 
well  have  influenced  the  price  per 
month.  The  form  of*  the  contract  is 
such,  in  general  terms,  as  would  ordi- 
narily be  used  by  a  person  engaged,  in 
the  business  in  which  plaintiff  appears 
to  have  been  engaged,  where  the 
renting  or  bailment  of  his  property* 
was  carried  on  as  a  part  of  the  busi- 
ness. If  the  contract  was  to  be  con- 
strued as  a  conditional  sale,  what  are 
its  terms?  When  is  the  property  to 
be  paid  for?  What  amount  is  to  be 
paid?  And,  as  between  the  parties  to 
the  transaction,  when  does  the  full 
title  pass  to  the  vendee?  Under  its 
terms,  the  bailee  may  return  the 
property  at.  any  time  he  desires.  He 
is  under  no  obligation  to  keep  it  for 
any  specified  length  of  time,  and  is  to 
pay  rental  for  the  time  he  retains  it. 
He  is. under  obligation  to  return  the 
identical  property  mentioned  in  the 
contract,  this  being  one  of  the  chief 
distinguishing  features  between  bail- 
ment and  a  conditional  sale;'' 

—  Singer  Mfg.  Co.  v.  D.  Wolf  &  Co. 
(1908)   70  N.  J.  L.  127,  56  Atl.  147. 


contract  in  the  form  of  a  lease  of  a 
sewing  machine,  by  the  terms  of  which 
the  lessee  agreed  to  pay  rent  by  pay- 
ing a  certain  amount  cash,  and  de- 
livering an  old  machine,  part  of  the 
cash  to  be  paid  on  delivery  of  the 
agreement,  and  the  balance  in  monthly 
instalments,  with  a  provision  that  in 
event  of  default,  or  for  other  specified 
reasons,  the  machine  shall  be  returned 
to  the  lessor,  and  authorizing  the 
latter  to  retake  it  if  it  was  not  re- 
turned under  these  circumstances: 
In  holding  the  contract  to  be  a  lease, 
and  not  a  conditional  sale  within  the 
terms  and  meaning  of  the  recording 
act  of  New  Jersey,  which  required 
every  contract  with  a  conditional  sale 
of  goods  and  chattels,  hereafter  made, 
and  accompanied  by  actual  delivery 
and  followed  by  actual  continued 
change  of  possession  of  the  thing 
contracted  to  be  sold,  and  be  recorded, 
etc.,  in  order  to  be  valid  as  against 
third  persons  or  creditors  of  the 
buyer,  the  court  said:  "The  contract 
in  question  is  not  such  a  contract  as 
is  referred  to  in  this  act;  there  is  no 
provision  that  the  ownership  is  to  re- 
main in  the  plaintiff,  or  in  anyone 
whatever,  until  the  goods  shall  be  paid 
for  or  until  the  occurring  of  any 
future  event.  It  is  in  terms  a  lease, 
and  under  it  the  title  continues  in  the 
plaintiff,  and  the  lessee  certifies  that 
she  has  rented  and  received  a  sewing 
machine,  and  agrees  to  pay  rent  for  it, 
and  in  default  of  the  payment  of  rent, 
or  if  she  sells  or  offers  to  sell,  or 
removes  or  attempts  to  remove,  the 
-machine  from  her  residence,  without 
the  written  consent  of  the  plaintiff, 
then,  and  in  that  case,  'or  at  the  ex- 
piration of  the  time  for  which  the 
machine  is  rented,'  she  agrees  to  re- 
turn and  deliver  the  same  to  the 
Singer  Manufacturing  Company  in 
good  order,  save  reasonable  wear,  and 
that  the  company  or  its  agents  may 
resume  actual  possession  thereof. 
That  she  pays  in  rent  for  a  year  the 
full  value  of  the  machine  does  not  at 
all  prove  that  at  the  end  of  the  year 
she  is  entitled  to  the  machine,  for  she 
has  expressly  agreed  to  return  it  at 
the  expiration  of  the  time  for  which 
she  rented  it.    Cases  cited  in  which  it 
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appears  that  upon  the  payment  of  the 
full  value  of  the  goods  the  title  is  to 
be  vested  in  the  vendee,  although  the 
instruments  are  called  leases,  and 
payments  of  instalments  called  pay- 
ments of  rent,  are  not  applicable  to 
this  case;" 

—  Singer  Sewing  Mach.  Co.  v.  In- 
dependent Waist  Band  Mfg.  Co.  (1913) 
141  N.  Y.  Supp.  488,  contract  in  terms 
a  lease  of  chattels  for  an  agreed 
rental,  although  it  contained  a  pro- 
vision that  the  lessee  might  at  any 
time  within  the  rental  term  purchase 
the  chattels  by  passing  the  agreed 
valuation,  with  a  deduction  for  the 
rent  already  paid ;  there  was,  however, 
a  provision  that  no  agreement  for  the 
sale  of  the  chattels  was  implied  by  the 
contract,  and  no  sale  of  the  chattels 
to  the  lessee  should  be  valid  without 
the  consent  of  the  lessor.  The  court 
said  that  there  was  nothing  in  the 
instrument  that  constituted  a  sale  of 
the  goods  to  the  lessee;  it  was  merely 
a  lease,  and  the  lessee  was  only  liable 
for  the  rent  accrued;  he  could  not  be 
held  liable  for  the  value  of  the  prop- 
erty upon  the  theory  of  a  sale  to  him ; 

—  Cutler  Mail  Chute  Co.  v.  Craw- 
ford (1915)  167  App.  Div.  246,  152 
N.  Y.  Supp.  750,  contract  providing 
for  installing  a  mail  chute  upon  the 
subscriber's  premises  for  the  use  of 
the  latter,  upon  his  payment  of  a 
monthly  rental,  payable  quarterly  in 
advance,  the  subscriber  agreeing  to 
use  the  property  carefully,  the  com- 
pany agreeing  to  pay  all  ordinary  ex- 
penses of  maintenance  and  repair; 
there  was  also  a  provision  authorizing' 
the  company  to  remove  the  property  in 
event  of  the  default  of  the  subscriber ; 

—  Neidig  v.  Eifler  (1865)  18  Abb. 
Pr.  (N.  Y.)  853,  lease  of  chattels  for 
a  specified  rent  containing  an  agree- 
ment to  convey  the  property  to  the 
lessee  at  the  expiration  of  that  time 
if  the  rental  had  been  paid; 

—  Foreman  v.  Drake  (1887)  98  N.  C. 
311,  3  S.  E.  842,  oral  contract  by  the 
lessee  to  hire  certain  personal  prop- 
erty for  a  definite  period,  and  to  pay. 
for  the  use  thereof  a  certain  sum  in 
instalments,  being  the  value  of  the 
property ;  there  was  also  a  stipulation 
that  he  might  purchase  the  property 


at  any  time  during  the  period  of  the 
lease,  at  a  price  amounting  to  the 
entire  sum  of  the  instalments  (com- 
pare with  North  Carolina  cases  hold- 
ing contracts  in -the  form  of  a  lease  to 
be  conditional  sales) ; 

—  Dando  v.  Foulds  (1884)  4  Pennyp. 
(Pa.)  342,  an  express  agreement 
by  the  lessee  to  purchase  the  leased 
property  at  the  expiration  of  the 
lease,  or  prior  thereto,  at  the  option 
of  the  lessor  (see  Pennsylvania  rule, 
supra,  II.  f ) ; 

—  Chamberlain  v.  Smith  (1868)  44 
Pa.  431,  contract  by  which  cattle  were 
turned  over  to  another  to  keep  and 
use  for  a  designated  period  for  a  hire 
paid  at  the  time  of  delivery,  with  the 
right  in  the  lessee  to  purchase  the 
stock  during  the  term  of  the  lease. 
The  court  said:  The  contract  was  a 
"bailment,  not  a  sale — a  bailment  with 
a  refusal  of  the  cattle  for  a  stipulated 
time.  The  bailee  received  them  to 
keep  and  to  use.  He  engaged  to  keep 
and  use  them  in  a  reasonable,  farmer- 
like manner,  and  to  return  them  at 
the  end  of  the  year.  All  this  looks 
to  a  contract  of  hire,  and  nothing  else. 
Then  followed  the  provision  that,  if 
the  bailee  would  pay  a  definite  sum  at 
the  end  of  the  period  for  which  the 
cattle  were  let,  they  should  be  his,  but 
without  any  obligation  on  his  part  to 
buy  them.  No  doubt  a  sale  and  de- 
livery of  personal  property,  with  an 
agreement  that  the  ownership  shall 
remain  in  the  vendor  until  the  pur- 
chase money  is  paid,  enables  creditors 
of  the  vendee  to  seize  and  sell  it  for 
the  payment  of  his  debts;" 

—  Becker  v.  Smith  (1868)  59  Pa. 
469,  contract  by  the  vendor  of  real 
estate  that  the  vendee  should  have  the 
use  of  certain  articles^  with  the  right 
to  sell  the  same  and  deposit  the  pro- 
ceeds at  a  designated  place  until  sums 
deposited  reached  a  certain  amount, 
when  the  vendee  would  be  entitled  to 
the  remaining  property,  or,  if  he  sold 
all  of  it  for  less  than  the  amount  desig- 
nated, he  would  have  to  make  up  the 
difference; 

—  United  Shoe-Repairing  Mach.  Co. 
V.  Asoumankis  (1920)  172  Wi&  102. 
178  N.  W.  312,  order  for  the  lease  of 
certain  machinery,  and  an  order  and 
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written  agreement  entered  into,  the 
effect  of  which  was  that  the  one  party 
leased  and  licensed  to  the  other,  as 
licensee,  under  letters  patent  pending, 
belonging  to  the  lessor,  the  machinery 
in  question ;  there  was  a  provision  that 
the  leased  machinery  should  at  all 
times  remain  and  be  the  sole  and  ex- 
clusive property  of  the  lessor,  and  the 
lessee  should  have  no  right  of  property 
therein,  but  only  the  right  to  use  the 
same  upon  the  conditions  the  lease 
contained;  and  also  a  provision  limit- 
ing the  use  of  the  machinery  to  the 
lessee  and  on  certain  premises;  the 
lessee  was  also  required  to  keep  the 
machinery  in  as  good  condition  as 
when  ordered,  and  to  pay  all  taxes  and 
assessments  which  should  be  assessed 
thereon.  The  court  said  that  it  would 
not  take  up  the  different  elements  of 
the  contract  in  detail,  but  an  examina- 
tion of  it  was  sufficient  to  show  that, 
on  its  face,  it  was  not  a  conditional 
sale,  but  a  lease  or  license  merely,  and 
the  title  was  expressly  reserved  to,  and 
continuously  remained  in,  the  lessor. 
It  was  a  bailment  only,  and  the  rela- 
tionship between  the  plaintiff  and  the 
lessee  was  not  that  of  vendor  and 
vendee. 

4.  When  in  form  of  note  or  notes  for 
purchase  price* 

The  mere  fact  that  promissory  notes 
are  given  under  a  contract  providing 
for  the  retention  of  title  until  pay- 
ment of  the  purchase  price  is  not 
necessarily  inconsistent  with  an  inten- 
tion that  no  title  shall  pass  until  the 
payment  of  the  purchase  price.  Re 
Robinson  Mach.  Co.  (1920)  268  Fed. 
165. 

Where  title  is  reserved  by  the  seller, 
the  contract  is  one  of  conditional  sale, 
although  the  buyer  makes  an  absolute 
contract  to  pay  for  the  property  and 
gives  his  note  as  a  part  of  the  pur- 
chase price.  National  Cash  Register 
Co.  V.  Zangs  (1905)  127  Iowa,  710,  104 
N.  W.  360  (recording  laws).  But  com- 
pare with  National  Cash  Register 
Co.  V.  Paul  (reported  herewith)  ante, 
1416.  In  Tague  v.  Guaranty  State 
Bank  (1921)  —  Okie.  —  202  Pac.  510, 
a  contract  was  held  to  be  a  conditional 
sale  where  it  contained  language  in- 


dicating a  sale,  and  provided  that  the 
purchase  price  was  evidenced  by  a 
series  of  notes  of  the  same  date,  exe- 
cuted by  the  buyer,  and  there  was  also 
a  reservation  of  title.  A  bailment 
contract  is  not  converted  into  one 
of  conditional  sale  by  the  fact 
that  the  rental  is  represented  by 
promissory  notes.  Lippincott  v.  Hol- 
den  (1899)  11  Pa,  Super.  Ct.  16. 
Nor  by  the  fact  that,  instead  of  giving 
several  notes  to  cover  the  rental,  only 
one  note  was  given,  which  was  sub- 
sequently renewed.  Wilson  v.  Weaver 
(1917)  66  Pa.  Super.  Ct.  599.  Requir- 
ing  the  vendee  to  give  notes  for  the 
deferred  instalments  of  the  purchase 
price  is  not  inconsistent  with  the  re- 
tention of  title  in  the  vendor.  Bailey 
V.  Baker  Ice  Mach.  Co.  (1915)  239 
U.  S,  268,  60  L.  ed.  275,  36  Sup.  Ct. 
Rep.  50. 

An  ordinary  promissory  negotiable 
note  is  converted  into  a  conditional 
sale  contract  by  the  inclusion  therein 
of  the  reservation  of  the  title  to 
chattels,  for  the  purchase  price  of 
which  the  note  was  given.  Sloan  v. 
McCarty  (1883)  134  Mass.  245 ;  Wright 
v.  Traver  (1889)  73  Mich.  493,  3  L.R.A. 
50,  41  N.  W.  517;  Worden  Grocer  Co. 
v.  Blanding  (1910)  161  Mich.  254,  126 
N.  W.  212,  20  Ann.  Cas.  1332. 

In  American  Harrow  Co.  v.  Deyo 
(1903)  134  Mich.  639,  96  N.  W.  1055, 
a  contract  containing  a  provision  that 
the  receipt  of  notes  given  by  pur- 
chasers from  the  buyer  shall  not  be 
deemed  payment  in  whole  or  in  part, 
but  simply  an  acknowledgment  of 
the  debt,  and  be  collateral  thereto, 
and  that  any  indorsement  or  negotia- 
tion of  them  by  the  seller  shall  not 
make  them  such  payment,  nor  shall 
the  taking  or  negotiation  of  them,  or 
any  judgment  thereafter  obtained 
thereon,  waive  any  of  first  party's 
rights  thereunder,  until  said  notes  or 
judgments  are  paid  in  cash  to  first 
party,  was  held  not  to  constitute  a  sale 
with  a  reservation  of  title  as  security, 
and  it  was  held  that  the  title  did  not 
pass  under  the  contract. 

In  Toledo  Scale  Co.  v.  Gogo  (1915) 
186  Mich.  442,  152  N.  W.  1046,  Ann. 
Cas.  1917E,  601,  a  contract  held  to 
constitute  a  conditional  sale,  and  not 
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an  absolute  sale  with  reservation  of 
title  as  security,  was  in  the  form  of  an 
order  containing  a  provision  that  the 
title  should  remain  in  the  seller  until 
payment  of  the  purchase  price,  evi- 
denced by  a  note  appended  to  the 
order,  and  there  was  also  a  provision 
that  the  loss  or  destruction  of  the 
article  was  to  fall  upon  the  buyer, 
and  that,  upon  default  on  his  part, 
the  payments  made  should  be  con- 
sidered rent.  The  court  said:  "We 
are  of  the  opinion  that  the  entire  con- 
tract, which  is  made  up  of  these  two 
exhibits  [the  order  and  the  negotiable 
note  appended  thereto],  must  be  said 
to  have  been  a  conditional  contract  of 
sale.  An  examination  of  exhibit  2 
shows  that  it  contains  an  order  for 
the  goods  in  question,  giving  shipping 
directions  and  providing  for  the  terms 
of  payment — partly  in  cash  and  partly 
by  turning  over  an  old  set  of  scales. 
It  further  provides  that  the  title  to 
the  scales  shall  remain  in  the  vendor 
until  the  purchase  price  or  the  judg- 
ment is  paid  in  full ;  and,  should  there 
be  any  failure  to  pay  drafts  or  other 
demands  for  a  cash  payment,  the  full 
purchase  price  shall  at  once  become 
due  and  payable.  It  also  provides 
that  in  the  event  of  a  refusal  to  accept 
such  scales  when  tendered,  the  full 
purchase  price,  less  any  previous  pay- 
ments,  shall  at  once  become  due  and 
payable  as  liquidated  damages.  And 
it  further  states  that  the  signing  and 
delivering  of  the  instalment  note 
.  .  .  shall  not  be  deemed  or  con- 
sidered payment,  and,  further,  that  if 
the  scales  should  get  out  of  order 
within  two  years  the  plaintiff  [the 
seller]  will  repair  the  same,  and  spe- 
cifically states:  'This  contract  covers 
all  agreements  between  the  parties.' 
We  do  not  think  that  it  can  be  said 
that  it  comes  within  that  class  of 
cases  in  which  it  is  held  that  such  a 
transaction  is  a  promissory  note,  re- 
serving title  by  way  of  security  only, 
and  it  is  not  ruled  by  the  case  of 
Choate  v.  Stevens  (1898)  116  Mich. 
28,  43  L.R.A.  277,  74  N.  W.  289.  It 
rather  comes  within  the  ruling  of  this 
court  in  Worden  Grocer  Co.  v.  Bland- 
ing  (1910)  161  Mich.  254,  126  N.  W. 
212,  20  Ann.  Cas.  1332." 


In  McArthur  Bros.  Mercantile  Co. 
V.  Hagihara  (1921)  —  Ariz.  — ,  13 
A.L.R.  1038,  194  Pac.  336,  a  contract 
was  held  to  be  a  conditional  rather 
than  an  absolute  sale,  where  it  was  in 
the  form  of  an  agreement  to  sell 
certain  personal  property  for  a  desig- 
nated price  represented  by  negotiable 
notes,  the  seller  agreeing  that,  upon 
payment  of  the  amount  thereof 
with  interest,  he  would  execute  to  the 
buyer  a  bill  of  sale  to  the  property; 
there  was  also  a  reservation  of  title 
in  the  seller.  The  court  said  that  this 
constituted  a  conditional  sale,  and  not 
an  absolute  sale  with  a  so-called  mort- 
gage back  as  security  for  the  purchase 
price,  although  the  price  was  evi- 
denced by  negotiable  instruments 
taken  contemporaneously.  To  this 
case  is  appended  a  note  upon  the 
question  of  the  effect  of  taking  a  note 
as  a  waiver  of  the  reservation  of  title. 

In  Berry  v.  Robinson  (1905)  122 
Ga.  575,  50  S.  E.  878,  it  is  held  that 
a  promissory  note  containing  a  reser- 
vation of  title  to  the  property  for  the 
purchase  price  of  which  the  note  is 
given  does  not  have  the  effect  to  pass 
title,  but  has  exactly  the  opposite 
effect,  that  is,  to  allow  the  title  to  re- 
main where  it  is  until  the  happening 
of  the  condition.  The  conditional  sale 
of  personal  property,  evidenced  by  a 
promissory  note,  is,  therefore,  not  a 
bill  of  sale  to  secure  debts  within  the 
meaning  of  the  recording  act;  hence, 
the  note  cannot  be  foreclosed  in  the 
manner  that  mortgages  on  personal 
property  are  foreclosed. 

In  State  ex  rel.  Malin-Yates  Co.  v. 
Justice  of  Peace  Ct.  (1915)  51  Hont. 
133, 149  Pac.  709,  referring  to  a  trans- 
action evidenced  by  a  transfer  of  the 
possession  of  property  and  receipt  of 
a  series  of  notes,  each  containing  the 
provision  that  the  note  was  given  for 
the  purchase  price  of  a  certain  article, 
and  an  agreement  that  the  title  to  the 
property  shall  be  and  remain  in  the 
seller  until  payment  of  the  purchase 
price  is  made  in  full,  the  court  said: 
"The  transaction  evidenced  by  these 
notes  is  frequently  designated  a  con- 
ditional sale.  The  appellation  is  a 
misnomer,  but  the  error  has  become 
so  firmly  fixed  in  our  legal  nomencla- 
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ture  that  its  use  is  now  sanctioned  by 
the  courts  and  exercised  by  the  text- 
writers.  In  reality,  the  transaction 
amounts  only  to  an  executory  agree- 
ment of  sale,  accompanied  by  the  de- 
livery of  possession  to  the  intending 
purchaser,  to  be  held  by  him  pending 
payment  of  the  purchase  price,  the 
title  remaining  in  the  prospective 
vendor  until  that  precedent  condition 
has  been  met.  .  .  .  That  the  agree- 
ment does  not  evidence  a  sale  of  any 
character  is  demonstrated  by  refer- 
ence to  our  statutory  definition  of 
that  term,  contained  in  §  5079,  Re- 
vised Codes.  The  relationship  of  the 
parties  to  the  subject-matter  of  such 
a  contract  is  the  determining  factor, 
and  the  question  thus  presented  ought 
to  be  deemed  solved  by  the  numerous 
decisions  of  this  court  construing 
similar  agreements.  It  is  settled  be- 
yond dispute  in  this  state  that,  under 
such  a  contract  as  is  evidenced  by 
these  notes,  the  prospective  purchaser 
does  not  acquire  any  title  to  the  prop- 
erty, but  that  the  intending  vendor 
retains  title  until  payment  has  been 
made,  and  that  he  may  maintain  claim 
and  delivery  to  recover  the  property 
upon  conditions  broken,  even  as 
against  an  innocent  third  party." 

In  Bennett  Bros.  Co.  v.  Tam  (1900) 
24  Mont  457,  62  Pac.  780,  a  contract 
providing  that  the  title,  ownership, 
and  right  of  possession  to  the  subject- 
matter  shall  not  pass  until  a  note 
taken  for  the  purchase  price  is  paid, 
and  in  event  of  default  on  the  part  of 
the  buyer,  or  his  attempt  to  dispose 
of  the  property  without  the  consent 
of  the  seller,  the  latter  may  retake 
same  and  apply  all  money  paid  on  the 
purchase  price  as  stipulated  damages, 
is  a  conditional  sale,  and  not  an  abso- 
lute sale  with  reservation  of  title  as 
security.  The  court  said:  "Taking 
the  instrument  by  its  four  corners, 
and  deducing  from  the  terms  used 
therein  by  the  parties  themselves  their 
intention  at  the  time  the  contract  was 
entered  into,  it  is  manifest  that  it  was 
the  intention  of  all  the  parties  that 
the  title  should  not  pass  to  Pitt  & 
Lemon,  or  either  of  them,  until  the 
purchase  price  should  be  fully  paid. 
The  payment  is  a  condition  precedent 


to  the  vesting  of  the  title,  the  pur- 
chaser obtaining  no  right  whatever  to, 
or  interest  in,  the  subject  of  the  con- 
tract, except  to  be  vested  with  the  title 
upon  the  full  performance  of  this  con- 
dition, and  the  possession  and  use  of 
the  property  until  default,  or  until  the 
vendor  exercises  its  option,  upon 
deeming  itself  insecure,  to  declare  the 
purchase  price  due,  and  to  resume 
possession.  Contracts  of  this  char- 
acter have  been  constantly  upheld  in 
this  state,  whether  they  have  assumed 
the  form  of  conditional  sales,  as  in 
this  instance,  or  that  of  a  lease  with 
the  right  to  purchase;  and  it  is  well 
settled  under  our  decisions  that  bona 
fide  purchasers  from  the  person  who 
has  possession  of  property  under  such 
a  contract  obtained  no  title  to  it  as 
against  the  original  vendor.  .  .  . 
In  case  of  a  conditional  sale  the 
absolute  ownership  remains  in  the 
vendor,  while  the  vendee  holds  posses- 
sion as  a  bailee  or  lessee,  as  the  case 
may  be,  determinable  by  the  vendor 
upon  default  or  abuse  of  the  property 
by  the  vendee  before  that  contingency 
occurs." 

In  Rowan  v.  Union  Arms  Co.  (1863) 
36  Vt.  124,  where  it  was  agreed  that 
the  title  to  certain  machinery  and 
other  property  should  not  pass  until 
the  payment  of  notes  given  for  the 
purchase  price  and  of  a  debt  due  to  a 
bank,  the  transaction  was  held  to 
^mount  to  a  conditional  sale  and  not 
a  chattel  mortgage. 

In  Wolf  Co  V.  Kutch  (1911)  147 
Wis,  209,  132  N.  W.  981,  a  contract 
held  to  be  a  conditional  sale  was  for 
the  sale  of  machinery,  to  be  settled  for 
by  notes,  secured  by  a  first  mortgage 
on  certain  of  the  buyer's  property; 
there  was  also  a  provision  that  the 
title  and  right  of  possession  to  the 
machinery  should  remain  in  the  seller 
until  the  same  should  have  been  fully 
paid  for  in  money. 

In  Townsend  v.  Melvin  (1905)  6 
Penn.  (Del.)  495,  63  Atl.  330,  a  supple- 
mental agreement  was  attached  to  a 
note  given  for  the  purchase  price  of 
certain  personal  property,  reciting 
that  the  title  to  the  property  was  to 
remain  in  the  seller  until  the  note 
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was  paid;  this  was  held  to  render  the 
transaction  a  conditional  sale. 

In  Ellison  v.  Jones  (1843)  26  N.  C. 
(4  Ired.  L.)  48,  a  provision  in  a  note 
reserving  the  title  to  a  chattel  for  the 
purchase  price  of  which  the  note  was 
given  was  said  by  the  court  to  have 
been  inserted  to  repel  any  inference 
that  might  arise,  from  the  antecedent 
words  in  the  instrument,  that  the  title 
had  passed,  and  was  vested  in  the 
buyer  that  the  words  indicated  the 
understanding  of  the  parties  to  be  that 
the  contract  was  executory — a  condi- 
tional sale.  To  the  same  effect,  as 
to  a  very  similar  transaction,  is 
Vassar  v.  Buxton  (1882)  86  N.  C.  335. 

But  the  fact  that,  by  agreement,  the 
title  is  to  remain  in  the  vendor  of 
personal  property  until  the  notes  for 
the  price  are  paid,  does  not  neces- 
sarily import  that  the  transaction  is  a 
conditional  sale.  Chicago  R.  Equip- 
ment Co.  V.  Merchants'  Bank  (1890) 
136  U.  S.  268,  34  L.  ed.  349,  10  Sup. 
Ct.  Rep.  999.  Nor  does  the  mere  giv- 
ing oSf  purchase  price  notes,  although 
one  of  them  is  to  cover  the  last  instal- 
ment, turn  a  bailment  into  a  condi- 
tional sale.  Walton  v.  Tepel  (1913) 
127. C.  C.  A.  11,  210  Fed.  161.  It  has 
been  held,  however,  that  a  consign- 
ment contract  will  be  construed  to 
amount  to  a  conditional  sale  where  the 
consignee  is  required  to  give  promis- 
sory notes  to  cover  the  yalue  of  the 
consigned  goods.  Morrison  Mfg.  Co. 
V.  Fargo  Storage  &  Transfer  C(J. 
(1907)   16  N.  D.  256,  113  N.  W.  605. 

A  provision  in  a  consignment  con- 
tract that,  if  the  consignee  gave  to 
the  consignor  a  promissory  note,  it 
was  for  the  latter's  accommodation 
and  use  during  the  term  of  the  con- 
signment, and  not  in  payment  of  the 
articles,  .does  not  change  the  consign- 
ment contract  into  one  of  conditional 
sale.  Bridgeport  Organ  Co.  v.  Guldin 
(1894)  3  Pa.  Dist.  R.  649. 

In  A.  H.  Andrews  &  Co.  v.  Colorado 
Sav.  Bank  (1894)  20  Colo.  313,  46  Am. 
St.  Rep.  291,  36  Pac.  902,  the  court  said 
that,  in  determining  whether  the  en- 
tire transaction  was  a  conditional  sale 
or  an  absolute  sale  with  reservation  of 
title  as  security,  reference  should  also 
be  made  to  a  note  executed  contem- 


poraneously with  the  contract,  and 
which  constituted  an  absolute  obliga- 
tion, making  the  purchaser  uncondi- 
tionally liable  for  the  purchase  price, 
and  this  was  held  to  make  the  sale 
absolute  under  the  .rule  in  Colorado 
that  the  optional  payment  of  the  pur- 
chase price  is  an  essential  condition  to 
a  conditional  sale. 

In  First  Cong.  Church  v.  Grand 
Rapids  School  Furniture  Co.  (1900) 
15  Colo.  App.  46,  60  Pac.  948,  it  is 
held  that  a  sale  was  not  conditional, 
where,  notwithstanding  the  terms  and 
conditions  expressed  in  the  agreement 
attached  to  a  note  given  for  the  pur- 
chase price,  the  sale  and  delivery  of 
the  articles,  and  the  execution  of  the 
commercial  paper  for  the  purchase 
price,  were  made  to  appear  an  absolute 
sale,  and  transferred  the  title. 

In  National  Cash  Register  Co.  v. 
Paul  (reported  herewith)  ante,  1416, 
an  instrument  was  held  to  be  an  abso- 
lute sale  with  reservation  of  title  as 
security,  and  not  a  conditional  sale, 
where  negotiable  promissory  notes  of 
the  buyer  were  taken  as  collateral, 
and  the  transaction  was  evidenced  by 
an  order  for  the  manufacture  and 
shipment  of  the  article  in  question, 
for  which  the  buyer  agreed  to  pay  a 
certain  amount  of  money  in  designated 
monthly  payments,  and  authorized  the 
agent  of  the  seller  to  make  an  affidavit 
in  behalf  of  the  purchaser.  The  court 
said:  *This  is  not  the  language  of  a 
bailment,  but  of  a  purchase.  Add  to 
this  the  clause  relating  to  the  affi- 
davits 'in  behalf  of  the  purchaser,' 
and  the  fact  that  the  notes  were  abso- 
lute promises  to  pay,  and  we  have  the 
'earmarks'  of  an  absolute  sale.  It  is 
true  that  we  find  present  in  this  con- 
tract not  only  an  evident  attempt  to 
make  an  absolute  sale,  but  at  the  same 
time  an  attempt  to  put  the  transaction 
in  the  form  of  a  conditional  sale,  so 
that  the  vendor  can  take  either  posi- 
tion ;  in  other  words,  an  attempt  ^o 
ride  with  the  hunter  and  run  with  the 
hounds.'  But,  taking  the  entire  con- 
tract and  proceeding  into  considera- 
tion, we  are  of  the  opinion  that  we 
have  a  case  of  chattel  mortgage,  and 
not  of  conditional  sale.'' 

In  Clark  v.  Bright  (1901)  30  Colo. 
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199,  69  Pac.  506,  a  contract  for  the 
sale  of  sheep  was  construed  to  be  an 
absolute  sale  with  a  reservation  of 
title  for  security,  and  not  a  conditional 
sale,  although  it  contained  a  provision 
that  the  sheep  were  to  remain  the 
property  of  the  seller,  the  buyer,  how- 
ever, being  authorized  to  sell  the 
sheep,  and  promptly  to  pay  the  pro- 
ceeds to  the  seller;  it  also  appeared 
that  the  buyer  gave  his  unconditional 
promissory  note  for  the  purchase  price 
as  a  part  of  the  original  transaction. 
In  Talbott  v.  Sandifer  (1887)  27 
S.  C.  624,  4  S.  E.  152,  a  contract  for 
the  sale  of  certain  property  for  a 
designated  consideration,  payable  in 
instalments,  with  a  proviso  that  the 
legal  title  and  right  of  property  in 
the  chattels  shall  remain  in  the  seller, 
with  the  right  to  take  possession 
thereof  any  time  after  maturity  of  the 
note  given  for  the  purchase  price,  but 
that,  in  the  case  the  note  is  paid,  then 
the  title  shall  vest  in  the  buy^r,  was 
held  not  to  be  a  conditional,  but  an 
absolute,  sale,  the  note  and  property 
being  accepted  as  payment,  and  tlje 
property  purchased  pledged  as  secu- 
rity. 

5.  Poicer   of  sale   upon   default   of   the 

huyera, 

A  condition  in  a  contract  of  sale, 
payment  to  be  made  in  the  future,  for 
the  sale  of  the  subject-matter  thereof 
upon  default  of  the  buyer,  and  the 
pajonent  of  any  surplus  over  to  him, 
is  strongly  persuasive  that  the  con- 
tract is  one  of  absolute  sale  with  a 
lien  or  mortgage  reserved,  and  not  a 
conditional  sale.  Palmer  v.  Howard 
(1887)  72  Cal.  293,  1  Am.  St.  Rep.  60, 
13  Pac.  858;  Van  Allen  v.  Francis 
(1899)  123  Cal.  474,.  56  Pac.  339. 

In  Palmer  v.  Howard  (1887)  72  Cal. 
293,  1  Am.  St.  Rep.  60,  13  Pac.  858, 
an  instrument  was  held  to  constitute 
an  absolute  sale  with  the  reservation 
of  title  as  security,  and  not  a  condi- 
tional sale,  where  it  contained  a  pro- 
vision that,  if  a  certain  price  was 
paid,  the  property  became  that  of  the 
borrower  of  the  property,  otherwise, 
it  remained  the  property  of  the  lender; 
and  thfift  no  drafts  or  renewals  of  the 
same,  if  given,  were  to  be  considered 


payment  until  they  were  paid.  There 
was  a  further  provision  that,  upon 
default  by  the  borrower,  the  lender 
might  take  the  articles  and  dispose  of 
them  to  the  best  advantage,  rendering 
to  the  borrower  all  surplus,  if  any, 
after  paying  the  price  agreed  upon  and 
the  expense  of  removal  and  sale. 

Where  a  contractus  styled  a  mort- 
gage, and  contains  other  features  un- 
mistakably showing  that  there  is  no 
intention  of  making  a  conditional  sale, 
and  a  debt  is  therein  recognized,  .to 
be  paid  by  a  definite  time,  and  pro- 
vision is  made  for  foreclosure  sale 
under  a  power  of  sale  in  the  usual 
form,  and  authority  to  the  mortgagee 
to  purchase  at  the  foreclosure  sale, 
it  constitutes  a  mortgage  and  not  a 
conditional  sale,  although  there  is  a 
provision  that  the  title  shall  remain 
in  the  seller  until  the  payment  of  the 
amount  of  the  indebtedness.  Dilworth 
v.  Holmes  Furniture  &  Vehicle  Co. 
(1913)  183  Ala.  608,  62  So.  812. 

In  Atkinson  v.  Japink  (1915)  186 
Mich.  335,  152  N.  W.  1079,  it  is  held 
that  a  contract  for  the  sale  of  an 
article  which  contains  not  only  a 
reservation  of  title,  but  also  provisions 
permitting  the  retaking  of  the  thing 
sold,  is  sale,  and  the  recovery  of.  any 
balance  of  the  purchase  price  which 
may  be  unpaid,  evidences  a  retention 
of  title  by  way  of  security  only,  and 
not  a  conditional  sale. 

In  D.  M.  Osborne  &  Co.  v.  Connor 
(1896)  4  Kan.  ^pp,  609,  46  Pac.  327, 
the  contract  is  held  to  be  an  absolute 
sale  with  a  reservation  of  title  as 
security,  and  not  a  conditional  sale, 
where  it  is  evidenced  by  a  series  of 
promissory  notes  executed  by  the  pur- 
chaser, each  one  of  which  contains  a 
provision  to  the  effect  that  the  title, 
ownership,  and  right  of  possession  to 
the  property  for  a  portion  of  the  pur- 
chase price  of  which  said,  note  is 
given  shall  not  pass  from  the  payee 
until  said  notes  are  paid  in  full,  and 
authorizing  him  to  take  possession  of 
-said  property  at  any  time  he  deems 
himself  insecure,  without  rescinding 
the  contract  of  sale  for  which  the 
notes  are  given,  and  to  sell  the  prop- 
erty at  public  or  private  sale  and 
apply  the  proceeds  to  whatever  sum 
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may  then  be  due  on  the  purchase 
price,  the  maker  of  the  notes  to  pay 
any  deficiency.  The  court  said: 
**Whiie  the  clause  set  out  in  the  notes 
with  reference  to  the  retention  of  title, 
the  ownership,  and  right  of  possession 
of  the  property  in  the  payee  until  full 
payment  of  the  purchase  price  had 
been  made,  would  indicate  that  a  con- 
ditional sale  was  intended,  we  think 
the  other  provisions  of  the  notes  evi- 
dence an  absolute  sale  of  the  binder, 
with  the  retention  of  a  title  and  right 
of  possession  only  by  way  of  security 
for  the  payment  of  the  purchase  price, 
and  that  the  agreement  for  such  reten- 
tion was,  in  effect,  a  short  form  of 
chattel  mortgage.  As  will  be  seen,  it 
was  stipulated  that  if  the  payee 
should  at  any  time  deem  itself  in- 
secure, even  before  the  date  upon 
which  the  notes  by  their  terms  ma- 
tured, it  might  declare  the  notes  due, 
'without  rescinding  the  contract  of 
sale  for  which  the  same  were  given,' 
and  sell  the  property  and  apply  the 
proceeds  of  such  sale  'to  the  payment 
of  whatever  sum  may  then  be  due  on 
the  purchase  price  of  said  machine,' 
and  the  makers  of  the  notes  agreed  to 
pay  the  deficiency  if  such  proceeds 
should  fail  to  satisfy  the  debt.  'This 
giving  of  property  as  a  security  for 
the  payment  of  a  debt  is  the  very 
essence  of  a  mortgage,  which  has  no 
existence  in  the. case  of  a  conditional 
sale.'  " 

In  Heryford  v.  Davis  (1880)  102 
U.  S.  235,  26  L.  ed.  160,  a  contract  for 
the  sale  of  property  with  a  mortgage 
back  as  security  is  held  not  to  be  a 
conditional  sale,  where  one  of  the  pro- 
visions of  the  contract  was  to  the 
effect  that,  if  the  buyer  failed  to  pay 
certain  notes  given  for  the  hire  of  the 
articles,  the  seller  might  retake  the 
articles  and  sell  them  and  apply  the 
proceeds  upon  these  notes,  and  if  there 
was  any  surplus  the  same  to  be  re- 
turned to  the  buyer.  The  court  said 
that,  considering  these  provisions,  it 
could  come  to  no  other  conclusion' 
"than  that  it  was  the  intention  of  the 
parties,  manifested  by  the  agreement, 
the  ownership  of  the  cars  should  pass 
at  once  to  the  railroad  company  in 
'Consideration  of  their  becoming  debt- 


ors for  the  price.  Notwithstanding 
the  efforts  to  cover  up  the  real  nature 
of  the  contract,  its  substance  was  an 
hypothecation  of  the  cars  to  secure  a 
debt  due  to  the  vendors  for  the  price 
of  a  sale.  The  railroad  company  was 
not  accorded  an  option  to  buy  or  not. 
They  were  bound  to  pay  the  price, 
either  by  paying  their  notes  or  sur- 
rendering the  property  to  be  sold  in 
order  to  make  payment.  This  was  in 
no  sense  a  conditional  sale.  This 
giving  the  property  as  security  for  the 
payment  of  a  debt  is  the  very  essence 
of  the  mortgage;  it  has  no  existence 
in  the  case  of  conditional  sale." 

In  Sheeley  v.  Holmes  Music  Co. 
(1919)  189  App.  Div.  756,  179  N.  Y. 
Supp.  202,  a  contract  was  held  to  be 
a  chattel  mortgage,  and  not  a  condi- 
tional sale,  where  it  provided  for  a 
lien  upon  the  article  sold,  and  the 
right  to  retake  and  sell  it  at  public 
or  private  sale  on  default  of  the 
buyer,  'there  being,  however,  no  ex- 
press reservation  of  title.  The  court 
said  that  reservation  of  title  in  the 
seller  was  the  essence  of  a  conditional 
sale.  "We  recognize  the  salutary  doc- 
trine that  attempts  to  evade  the  pro- 
visions guarding  sales  of  property  re- 
taken by  conditional  vendors  are 
condemned  as  against  public  policy 
.  .  .  ;  but  such  policy  cannot  enable 
us  to  substitute  a  different  contract 
for  the  one  the  parties  have  made  to 
secure  this  purchase  price.  In  a  con- 
ditional sale,  the  reservation  of  title 
allows  the  seller  continued  ownership, 
that  by  breach  of  condition  may  be 
absolute.  Such  powers  may  invite 
oppression.  But  in  a  chattel  mort- 
gage the  creditor  has  not  complete 
title,  so  that  the  means  and  conditions 
of  foreclosing  the  security  are  matters 
of  agreement." 

Upon  this  point  in  Wynn  v.  Tyner 
(1913)  139  Ga.  765,  78  S.  E.  185,  the 
court  said:  "The  distinctive  differ- 
ence between  a  mortgage  and  a  bill  of 
sale  to  secure  a  debt,  and  the  reten- 
tion of  title  by  a  seller  to  secure  the 
purchase  money,  is  that  'a  mortgage 
in  this  state  is  only  security  for  a 
debt,  and  passes  no  title'  (Civ.  0>de, 
§  3256) ;  a  bill  of  sale  to  secure  a 
debt,  with  an  obligation  to  reconvey 
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on  payment,  'shall  pass  the  title  of 
said  property  to  the  vendee  till  the 
debt  or  debts  which  said  conveyance 
was  made  to  secure  shall  be  fully 
paid'  (Civ.  Code,  §  3306) ;  and  a  condi- 
tional sale,  with  retention  of  title  as 
security,  leaves  the  title  in  the  seller 
until  the  purchase  money  is  paid  (Civ. 
Code,  §  3318).  Just  how  the  same  in- 
strument can  convey  title,  and  not 
convey  title  at  the  same  time,  or  re- 
tain title  and  not  retain  title,  but  be  a 
mere  lien,  as  to  the  same  property  and 
for  the  same  debt,  is  not  plain.  It 
would  seem  to  be  an  effort  to  recon- 
cile the  irreconcilable.  Relatively  to 
dower,  year's  support,  and  the  right 
of  other  creditors  to  levy  their  com- 
mon-law executions,  there  is  a  wide 
difference  between  the  status  of  a 
mortgage  and  a  conveyance  of  title 
as  security,  or  a  retention  of  title  for 
that  purpose.  To  permit  a  creditor 
to  word  his  contract  so  as  to  call  it 
one  or  the  other  at  his  pleasure,  and 
substantially  to  get  the  benefits  of 
each,  frightening  off  other  creditors 
by  means  of  a  declaration  that  the 
title  is  in  him,  yet  reserving  the  right 
of  summary  foreclosure  of  the  instru- 
ment as  a  mortgage,  would  be  to  allow 
a  variable  and  uncertain  form  of  legal 
instruments^  How  shall  a  paper  be 
•classified  which  declares  that  it  con- 
veys title  or  does  not  convey  title,  as 
a  creditor  may  at  any  time  thereafter 
choose  to  declare.  If  it  be  possible 
to  frame  an  instrument  so  that  it  may 
be  a  mortgage  or  reservation  of  title 
at  the  option  of  the  creditor,  the  in- 
strument before  us  does  not  even  do 
that.  It  seeks  to  hold  all  the  benefits 
of  a  reservation  of  title,  and  yet  to 
declare  that  a  summary  remedy  may 
be  applied  to  that  situation  when  the 
statute  has  not  so  declared.  A  con- 
veyance, or  reconveyance,  and  levy 
after  judgment,  is  provided  in  cases 
where  title  is  held  as  security,  omit- 
ting the  provisions  for  a  foreclosure 
of  a  bill  of  sale  to  secure  a  debt  under 
$100.  A  summary  foreclosure  by  affi- 
davit is  provided  for  cases  where  no 
title  is  held  by  the  creditor,  but  a 
mere  lien  is  given.  There  are  cases 
in  which  a  party  has  an  election  of 
remedies,  such  as  where  a  transaction 


partakes  both  of  the  nature  of  a  tort 
and  a  contract,  and  where  the  party 
may  sue  for  the  tort,  or  waive  the  tort 
and  sue  on  the  contract;  where  the 
principal  may  ratify  or  repudiate  the 
unauthorized  act  of  his  agent;  where 
one  has  the  option  to  declare  a  con- 
tract terminated  because  of  a  breach 
of  a  condition  subsequent,  or  to  insist 
upon  its  performance;  and  other  in- 
stances which  might  be  mentioned. 
But  this  is  different  from  a  contract 
authorizing  one  of  the  parties  to  apply 
a  summary  statutory  remedy,  author- 
ized by  law  under  one  set  of  circum- 
stances, to  the  enforcement  of  his 
rights  under  a  different  set  of  circum- 
stances. The  law  declares  when  the 
statutory  method  of  foreclosure  by 
afiidavit  may  be  employed.  Parties 
cannot  by  agreement  make  such  a  pro- 
ceeding applicable  to  a  different  class 
of  cases.  It  is  evident  that  an  agree- 
ment attempting  to  give  a  party  the 
right  to  recover  land  by  possessory 
warrant,  or  to  recover  personalty  by 
an  action  of  ejectment,  or  by  a  war- 
rant to  dispossess  a  tenant,  would  not 
be  valid  or  confer  upon  the  courts  the 
right  to  proceed  in  accordance  with 
the  agreement,  instead  of  in  accord- 
ance with  the  statutes  on  those  sub- 
jects. In  the  instant  case  it  was 
agreed  that,  upon  filing  and  recording 
a  bill  of  sale,  the  sellers  of  the  mule 
should  have  the  right  'to  foreclose 
this  instrument  as  a  mortgage  upon 
said  property,  together  with  the  other 
property  herein  mortgaged,  in  the 
same  manner  as  mortgages  upon  per- 
sonal property  are  foreclosed  under 
the  laws  of  this  state.'  'The  other 
property  herein  mortgaged'  was  real 
estate.  It  would  hardly  be  contended 
that  by  such  an  agreement  the  parties 
could  authorize  the  foreclosure  upon 
land  in  the  summary  manner  author- 
ized by  the  statute  for  foreclosing 
mortgages  upon  personalty.  No  more 
can  they,  by  agreement,  authorize  the 
same  summary  method  of  foreclosure 
of  a  mortgage  upon  personalty  to  be 
used  in  a  case  where  a  seller  retains 
title  as  security,  to  which  such  a  fore- 
closure has  been  held  by  this  court 
not  to  apply,  and  for  which  provision 
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has  been  especially  made  by  another 
statute." 

In  Beatrice  Creamery  Co.  v.  Syl- 
vester (1918)  65  Colo.  569,  13  A.L.R. 
441,  179  Pac.  154,  the  transaction  was 
evidenced  by  two  notes  for  the  pur- 
chase price  of  silos,  each  of  the  notes 
containing  a  provision  that  title  to  the 
silos  shall  remain  in  the  seller  until 
the  note  is  fully  paid,  with  power  to 
take  possession  of  the  same  at  any 
time  he  feels  insecure,  sell  it,  and 
apply  the  proceeds  toward  the  pay- 
ment of  the  note,  the  buyer  agreeing 
to  pay  any  deficiency.  The  contract 
was  held  to  constitute  a  conditional 
sale  as  to  the  holder  of  a  prior  lien 
upon  the  premises,  although  void 
under  the  recording  acts  as  to  a  third 
person  injuriously  affected.  The  silos 
were  not  regarded  as  fixtures  when 
erected,  since  the  contract  contained 
a  clause  to  the  effect  that  they  were 
to  remain  personal  property. 

But  in  Huffard  v.  Akers  (1902)  62 
W.  Va.  21,  43  S.  E.  124,  a  contract, 
held  to  be  a  conditional  sale,  was  for 
thb  sale  of  a  quantity  of  house-fur- 
n:3hing  goods,  and  provided  that  the 
buyer,  to  secure  the  deferred  pay- 
ments, relinquished  unto  the  seller  all 
his  right,  title,  and  ownership  in  and 
to  the  chattels  until  such  indebtedness 
was  paid;  it  further  authorized  the 
seller  to  seize  and  take  the  goods  in 
event  of  his  default  in  payment  of  the 
deferred  instalments,  or  in  certain 
other  events,  and  to  sell  the  goods  at 
private  sale  or  otherwise,  or  in  the 
regular  course  of  business,  and  pay 
over  to  the  buyer  the  proceeds  of  the 
sale  remaining  after  deducting  there- 
from the  amount  due  the  seller  and  the 
expenses  of  sale. 

So,  in  Freed  Furniture  &  Carpet  Co. 
V.  Sorensen  (1905)  28  Utah,  419,  107 
Am.  St.  Rep.  731,  79  Pac.  564,  3  Ann. 
Cas.  634,  it  is  held  that  a  contract  of 
sale  with  reservation  of  title  is  a 
conditional  sale,  where  it  contains  the 
unconditional  promise  and  obligation 
of  the  buyer  to  pay  the  full  purchase 
price,  and  also  a  stipulation  permit- 
ting the  seller,  on  default  in  payment, 
to  take  possession  of  the  goods  and 
sell  them,  apply  the  proceeds  In  pay- 
ment of  the  balance  due,  and  hold  the 


residue,  if  any,  subject  to  the  disposal 
of  the  buyer.  Referring  to  this  latter 
clause,  the  court  said :  "While  it  may 
be  said  that  paying  over  of  the  sur- 
plus to  the  vendee  is  consistent  with 
and  indicative  of  title  in  him,  and  in 
the  other  instance  the  obligation  of  the 
vendee  to  pay  any  balance  due  on 
the  note  is  consistent  with  title  in 
the  vendor  (which,  however,  may 
equally  well  be  questioned),  yet  this 
difference,  which  is  one  only  in  legal 
effect,  cannot,  in  this  instance,  when 
considered  in  connection  with  the 
whole  contract,  outweigh  and  over- 
come the  other  unmistakable  terms 
and  earmarks  of  a  conditional  sale. 
A  conditional  sale,  in  short,  is  a  sale 
in  which  the  transfer  of  title  to  the 
thing  sold  to  the  purchaser,  or  his 
retention  of  it,  is  made  to  depend  upon 
the  performance  of  some  condition. 
Sales  of  personal  property  on  condi- 
tion the  title  is  not  to  vest  in  the  pur- 
chaser until  the  payment  of  the  pur- 
chase money,  or  upon  some  other 
condition,  are  of  very  frequent  oc- 
currence. These  elements  are  of  the 
very  groundwork  of  a  conditional  sale. 
The  contract  before  us  is  evidence  of 
such  a  sale.  It  contains  express  stipu- 
lations in  clear  and  unambiguous 
terms  that  the  ownership,  title,  and 
right  of  possession  of  the  property 
shall  not  pass  from  respondent  until 
the  note  is  paid  in  full.  Of  course,  if 
the  real  transaction,  as  gathered  from 
the  whole  contract  and  from  all  the  at- 
tending circumstances,  disclosed  the 
fact  that  the  parties  merely  secured 
an  indebtedness,  and  such  was  the 
ruling  intention,  then  the  mere  form 
of  the  instrument,  or  the  name  the 
parties  may  have  given  it,  is  not  to 
stand  in  the  way  of  giving  effect  to 
such  ruling  intention." 

In  Monitor  Drill  Co.  v.  Mercer 
(1908)  20  L.R.A.(N.S.)  1065,  90  C.  C. 
A.  303,  163  Fed.  943,  16  Ann.  Cas.  214. 
a  contract  is  held  to  be  one  of  condi- 
tional sale,  and  not  an  absolute  sale, 
notwithstanding  a  provision  therein 
that,  if  under  certain  circumstances 
the  party  of  the  first  part  should  seize 
the  property,  it  might  reduce  the 
same  to  cash  and  apply  the  proceeds, 
after  deducting  actual  expenseai»  to  the 
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payment  of  the  indebtedness  due  it 
from  the  buyer,  and  deliver  the  sur- 
plus, if  any,  to  him.  The  court  said 
that  the  portion  of  the  contract  quoted 
under  the  heading  of  default,  which 
authorizes  the  vendor,  under  certain 
conditions,  to  retake  possession  of  the 
unsold  portion  of  the  property,  in  no 
way  qualifies  the  conditional  sale 
feature  of  the  contract. 

In  Southern  Hardware  &  Supply  Co. 
V.  Clark  (1912)  119  C.  C.  A.  339,  201 
Fed.  1,  it  is  held  that  a  contract 
which  ordinarily  would  be  construed 
to  be  a  conditional  sale  is  not  changed 
into  a  chattel  mortgage  by  a  stipula- 
tion that,  if  the  buyer  should  make 
other  purchases  of  the  seller,  the 
property  in  question  should  stand  as 
security  for  the  purchase  price.  ther€^ 
of ;  nor  is  it  affected  by  a  provision 
authorizing  the  seller,  on  default  of 
payment  of  the  purchase  money,  to 
take  possession  of  the  property  and 
sell  it. 

So,  in  Washburn  v.  Inter-Mountain 
Min.  Co.  (1910)  56  Or.  578.  109  Pac. 
382,  Ann.  Cas.  1912C,  357,  it  is  held 
that  the  conditional  character  of  a 
contract  of  sale  is  not  changed  by  a 
provision  that  the  seller*,  at  his  option, 
may  enter  upon  and  take  possession 
of  the  chattel  sold,  either  with  or  with- 
out process  of  law,  sell  the  same  at 
private  or  public  sale,  and  indorse 
upon  the  notes  given  for  the  purchase 
price  the  proceeds  of  the  sale  after 
payment  of  all  expenses. 

In  Schneider  v.  Daniel  (reported 
herewith)  ante,  1410,  it  is  held  that 
a  contract  in  the  form  of  the  usual 
conditional  sale  note  was  a  condition- 
al sale,  and  not  a  chattel  mortgage, 
although  it  also  contained  a  provision 
authorizing  the  seller,  upon  default 
of  the  buyer,  to  retake  the  property, 
and  sell  the  same  at  public  or  private 
sale,  the  proceeds  of  the  sale,  after 
deducting  all  expenses,  to  be  applied 
upon  the  indebtedness,  and  if  there  is 
a  deficiency  the  buyer  to  m^l^e  good 
the  same.  It  may  be  obsef^®^  *^^* 
the  court  attached  considej.«j^Ie  signif- 
icance to  the  fact  ihat  i/L  security 
greatly  exceeded  in  vai^  ^1^  ^ 
of  the  indebtedness.  Tu  r  t^^0 
ently  upon  the  theory  <^h  -i^r^  clause 
17A.L.B.-P4.     \^    pn^ 


amount 
appar- 


was  more  a  matter  of  form  than  of 
substance. 

In  Brewster  v.  Baker  (1855)  20 
Barb.  (N.  Y.)  364,  a  contract  was  held 
to  be  one  of  conditional  sale,  and  not 
a  chattel  mortgage,  where  there  was 
an  express  reservation  of  title  in  the 
seller  until  a  part  of  the  property  was 
paid  for,  although  there  were  pro- 
visions in  the  contract,  with  reference 
to  the  seizure  and  sale  of  the  property 
on  event  of  the  default  of  the  buyer, 
which  tended  to  indicate  a  chattel 
mortgage  rather  than  a  conditional 
sale.  The  court  said:  "In  giving  a 
construction  to  this  writing,  and  de- 
termining its  legal  character,  the  in- 
tention of  the  party  must  be  sought, 
and  that  intention,  when  ascer- 
tained, must  be  carrfed  into  effect, 
unless  it  is  contrary  to  law.  What- 
ever obscurity  and  doubt  exist  in 
regard  to  what  that  intention  was  are 
occasioned  by  the  provision  in  the 
writing  as  to  the  right  of  the  party 
of  the  first  part,  in  case  of  default  in 
payment  by  the  other  party,  to  take 
and  sell  the  boat,  and  as  to  the  appli- 
cation and  disposition  of  the  proceeds. 
But  for  that  provision  it  would  be 
clear  the  parties  intended,  in  respect 
to  the  title,  simply  to  agree  for  the 
sale  and  purchase  of  the  boat  for  the 
sum  specified,  the  sale  and  vesting  of 
the  title  to  be  upon  the  condition  of 
payment  according  to  the  agreement, 
and  until  payment  the  title  to. remain 
in  the  party  of  the  first  part.  The 
language  would  not  admit  of  any 
other  even  plausible  interpretation. 
The  clauses  in  regard  to  the  posses- 
sion and  use  of  the  boat  by  the  party 
of  the  second  part,  and  the  prohibi- 
tion of  removing,  transferring,  or 
attempting  to  transfer  the  boat,  or 
attempting  any  acts  by  which  the  right 
of  the  other  party,  or  his  possession, 
might  be  prejudiced,  are  entirely  con- 
sistent with  that  intention,  and  do  not 
tend  to  establish  any  other.  The 
possession  and  use  of  the  boat  as  the 
property  of  the  party  of  the  first  part 
are  allowed,  and  the  prohibition  im- 
posed is  of  acts  concerning  it  as  the 
property  of  the  party  of  the  first  part. 

...  Is  there  anything  in  the  pro- 
vision for  a  right  to  sell  the  boat,  and 
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in  relation  to  the  proceeds  of  sale, 
calling  for  a  different  interpretation? 
If  there  is,  it  must  be  because  it  con- 
tains something  inconsistent  with  that 
view  of  the  writing.  But  I  am  not 
able  to  discover  anything  of  the  kind. 
It  appears  to  me  there  is  perfect  har- 
mony between  the  provision  and  that 
interpretation.  The  right  of  sale  is 
the  right  to  sell  the  boat — not  the  in- 
terest of  one  party  more  than  of  the 
other,  but  the  interest  of  each  and  of 
both ;  it  is  not  a  right  preferred  by  the 
party  of  the  second  part,  but  it  is  one 
reserved,  with  his  consent,  by  the 
party  of  the  first  part.  It  was  sensible 
and  proper,  with  the  view  to  the  fore- 
closure of  any  equities  of  the  party  of 
the  second  part,  and  to  avoid  ques- 
tions thereafter,  to  expressly  reserve 
this  right,  even  if  it  was  not  abso- 
lutely necessary.  This  provision  for 
a  sale  may  have  been  inserted  for  the 
protection  and  benefit  of  the  party  of 
the  second  part.  It  was  certainly 
proper,  in  the  view  taken  of  the 
writing,  that  the  avails  of  the  sale 
should  be  applied,  after  paying  ex- 
penses, to  the  balance  remaining  of 
the  debt,  inasmuch  as  the  debt 
would  not  be  discharged  in  case 
of  a  sale,  until  paid.  The  law  would 
have  made  this  application  if  the 
writing  had  been  silent  on  the  subject. 
As  to  the  payment  to  the  party  of  the 
second  part  of  any  surplus  after  satis- 
fying the  debt  and  expenses,  it  may 
have  been  stipulated  for  his  benefit, 
and  it  is  in  conformity  with  the  spirit 
of  the  contract,  that  he  should  have 
the  property  or  the  avails,  on  full 
payment.  It  should  require  a  striking 
and  substantial  inconsistency  to  over- 
come the  express  language  of  the 
concluding  clause  of  the  writing  that 
nothing  in  the  writing  should  be  so 
construed  as  to  give  the  party  of  the 
second  part  any  right  in  or  title  to  the 
boat  until  full  payment." 

In  Studebaker  Bros.  Go.  v.  Witcher 
(1921)  —  Nev.  — ,  195  Pac.  334,  it  is 
held  that  the  conditional  sale  char- 
acter of  a  contract  is  not  changed  by 
the  inclusion  therein  of  clauses  pro- 
viding for  the  recaption  and  sale  of 
the  property,  under  certain  contin- 
gencies, and  a  yielding  over  of  any 


surplus  to  the  buyer  after  payment  of 
the  debt,  and  for  the  payment  to  the 
seller  of  any  deficiency.  The  court 
conceded  that  this  part  of  the  contract 
was  more  indicative  of  a  chattel  mort- 
gage than  it  was  of  a  conditional  sale, 
but  said  that  such  clauses  were  not 
inconsistent  with  the  character  of  the 
instrument  as  a  contract  of  condi- 
tional sale.  "It  merely  obligates  him 
[the  buyer]  for  the  absolute  price  of 
the  property  he  undertakes  to  buy. 
This  clause  is  in  harmony  with  the 
condition  reserving  title  in  the  seller." 
In  Keystone  Mfg.  Co.  v.  Cassellius 
(1898)  74  Minn.  115,  76  N.  W.  1028, 
in  holding  that  an  otherwise  condi- 
tional sale  contract  was  not  converted 
into  a  mortgage  by  a  stipulation  that 
any  surplus  derived  from  a  sale  of  the 
property,  if  possession  be  taken  by  the 
seller,  shall  be  paid  over  to  the  buyer, 
the  court  said:  'It  is  settled  beyond 
controversy,  in  nearly  all  of  the  courts 
of  this  country,  that  where  personal 
property  is  sold  and  delivered,  with  an 
agreement  that  the  title  thereto  shall 
remain  in  the  vendor  until  payment  of 
the  purchase  price  is  made,  it  is  a 
conditional  sale,  and  the  transaction 
cannot  be  held  a  mortgage;  and  it  ia 
equally  as  well  settled  that,  upon  the 
vendee's  failure  to  comply  with  the 
conditions  as  to  payment,  the  vendor 
may  elect  to  retake  the  property,  or 
may  treat  the  sale  as  absolute,  and 
bring  an  action  for  the  price ;  but  the 
assertion  of  either  right  is  a  waiver 
or  abandonment  of  the  other.  .  .  . 
We  are  unable  to  distinguish  between 
the  instrument  now  before  us  and 
those  heretofore  declared  in  this  court 
to  be  nothing  more  than  contracts  of 
conditional  sale.  The  legal  effect  is 
the  same.  The  express  agreement  is 
that  the  vendee  shall  not  acquire  title 
until  he  has  paid  for  the  property  in 
full,  and  this  provision  is  not  affected 
by  another,  in  which  it  is  agreed  that 
he  shall  have  any  surplus  which  may 
arise  in  case  of  a  sale  by  the  vendor. 
This  clause  in  the  contract  is  not  in- 
consistent with  the  express  agreement 
that  title  and  right  of  possession  shall 
remain  in  the  vendor  until  the  vendee 
shall  have  complied  with  the  terms 
therein  contained." 
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In  Dodson  Printers  Supply  Co.  v. 
Corbett  (1919)  78  Fla.  257,  82  So.  804, 
a  contract  reserving  title  in  the  seller 
wcs  held  to  be  one  of  conditional  sale, 
and  not  a  mortgage,  notwithstanding 
a  provision  therein  that  in  case  of 
default  by  the  buyer  in  the  payment 
of  any  of  the  notes  given  for  the  pur- 
chase price  of  the  article,  or  in  event 
of  his  removing  the  article  from  cer- 
tain places,  or  attempting  to  sell  or 
assign  the  same,  and  for  certain  other 
reasons  also  stipulated,  all  of  the  said 
notes  may  be  declared  due  by  the 
seller,  and  it  shall  be  lawful  for  him, 
without  any  liability  or  accountability 
to  the  buyer  or  to  any  other  person  or 
persons,  to  take  immediate  possession 
of  the  subject-matter  of  the  sale,  and 
sell  the  same  at  public  auction  to  the 
highest  bidder,  after  giving  legal 
notice,  etc.,  and  out  of  the  proceeds 
to  pay  the  balance  due  him,  the  costs 
and  expenses  of  the  sale,  and  turn  the 
balance  over  to  the  buyer. 

In-  Herbert  v.  Rhodes-Burford  Fur- 
niture Co.  (1903)  106  IlL  App.  588, 
an  ordinary  contract  of  conditional 
sale  was  held  not  to  be  converted  into 
a  mortgage  by  a  provision  that,  if  the 
buyer  makes  default  in'  paying  the 
purchase  price  in  accordance  with  the 
terms  of  the  instrument,  the  seller 
may  seize  and  sell  the  property,  and 
out  of  the  proceeds  retain  a  sufficient 
amount  to  pay  the  balance  owing 
thereon,  whether  due  or  not,  together 
with  all  reasonable  costs,  charges,  and 
expenses,  the  property  to  be  sold  at 
public  or  private  sale  to  the  highest 
bidder,  for  cash,  after  giving  notice 
of  the  time  and  place  of  sale  by  adver- 
tisements, etc.  The  court  said :  ''Both 
reason  and  authority  tell  us  that  there 
is  nothing  inconsistent  in  the  pro* 
visions  which  declare  that  the  title  to 
the  property  shall  remain  with  the 
vendor  until  payment  has  been  made, 
and  that  in  case  the  vendor,  for 
breach  of  contract,  shall  retake  the 
property,  he  shall  sell  it  and  pay  him- 
self the  balance  of  the  debt,  and  pay 
over  the  balance  of  the  proceeds  to 
the  vendee." 

4f,  Authoritff  to   take  judgment   far  the 
purchase  price, 

A  provision  in  a  contract  of  sale 


reserving  title  in  the  seller,  to  the 
effect  that  the  latter  may  take  a  judg- 
ment against  the  buyer  for  the  balance 
due  in  the  purchase  price,  has  been 
held  to  convert  an  otherwise  condi- 
tional sale  into  an  absolute  sale 
with  a  reservation  of  title  as  security, 
on  the  ground  that  such  a  provision 
is  inconsistent  with  a  sale  upon  condi- 
tion, for  under  such  a  sale,  according 
to  these  authorities,  the  buyer  cannot 
be  sued  for  the  purchase  money  with- 
out the  seller  thereby  waiving  the  con- 
dition, and  vesting  title  in  the  buyer. 

Thus,  in  Young  v.  Phillips  (1918) 
202  Mich.  480,  168  N.  W.  549,  affirmed 
on  rehearing  in  (1918)  203  Mich.  566, 
169  N.  W.  822,  it  is  held  that,  under 
the  recording  laws,  an  agreement  de- 
nominated a  conditional  sale  was  not 
a  conditional  sale  contract,  but  was  a 
contract  taken  as  security  for  the 
purchase  price  of  the  articles  men- 
tioned therein.  This  holding  was 
based  principally  upon  a  provision  in 
the  contract  that  "the  title  to  said 
property  and  right  of  possession  there- 
to shall  be  and  remain  in  said  first 
party  until  said  sum  of  $750  and 
interest,  and  any  judgment  rendered 
therefor,  shall  be  paid  in  full."  The 
court  said :  Examination  of  this  clause 
showed  that  it  was  "the  intention  of 
the  parties  that  an  action  might  be 
brought  to  recover  the  debt,  and  that 
the  title  to  the  property  might  still  re- 
main in  the  vendor  to  secure  the  pay- 
ment of  the  debt.  .  .  .  The  court 
might,  therefore,  very  well  have  di- 
rected the  jury  that  the  contract  in 
question  showed  that  the  title  to  the 
property  was  retained  in  the  vendor 
simply  for  security,  and  have  thus 
determined  the  very  question  which 
was  submitted  to  the  jury  to  determine 
under  the  special  question,  against  the 
contention  of  the  plaintiff  and  appel- 
lant. It  being  admitted  that  the  con- 
tract, which  we  hold  was  taken  as 
security,  was  never  filed  with  the  city 
clerk  of  the  city  of  Detroit,  it  became 
absolutely  void  as  against  creditors  of 
the  mortgagor  or  the  person  giving 
the  security." 

In  Young  v.  Phillips  (1918)  203 
Mich.  566,  169  N.  W.  822,  on  rehearing 
of  case  reported  in  (1918)  202  Mich. 
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480,  168  N.  W.  549,  the  court  said: 
''If,  under  such  a  pure  conditional 
sale  contract,  the  vendee  fails  to  make 
the  payments  in  accordance  there- 
with, the  vendor  can  immediately  exer- 
cise his  right  to  fake  the  property, 
or  he  may  sue  upon  the  contract  and 
recover  judgment  for  the  unpaid  pur- 
chase money;  but  by  taking  the  latter 
position  he  makes  such  sale  absolute, 
in  accordance  with  the  decision  in 
Button  V.  Trader  (1889)  75  Mich.  295, 
42  N.  W.  834.  We  may  assume,  then, 
that  if  the  contract  simply  attempts 
to  do  what  is  set  forth  in  this  defini- 
tion, there  can  be  no  question  that 
the  instrument  is  a  conditional  sale, 
and,  under  pur  recording  laws,  would 
not  have  to  be  recorded.  But  when 
it  becomes  evident  from  the  instru- 
ment itself  that  it  was  the  intention 
of  the  parties  not  to  create  a  pure 
conditional  sale  contract,  but,  as  was 
said  in  Atkinson  v.  Japink  (1915)  186 
Mich.  335,  152  N.  W.  1079,  that  the 
title  to  the  property  was  retained  in 
the  vendor  simply  for  a  security, 
thereupon  the  instrument  loses  its 
characteristics  as  a  pure  conditional 
sale, — in  reality  becomes  a  'convey- 
ance intended  to  operate  as  a  mort- 
gage of  goods  and  chattels,' — and  must 
be  recorded  according  to  the  terms 
of  the  recording  statute.  .  .  .  We 
may  have  been,  perhaps,  unfortunate 
in  the  use  of  certain  language  in  say- 
ing that  the  title  is  reserved  for  se- 
curity only,  because,  under  the  pres- 
ent theory  of  a  chattel  mortgage,  the 
title  to  the  property  remains  in  the 
mortgagor,  and  the  giving  of  the  in- 
strument does  not  transfer  title. 
.  .  .  So  that  the  giving  of  an  in- 
strument in  form  purporting  to  re- 
serve title  in  the  vendor,  where  the 
intent  of  the  parties  is  the  giving  of 
security,  is  in  reality  the  making  of 
an  absolute  sale  with  the  retention 
of  a  lien  by  way  of  security.  It  may 
be  conceded  that  the  state  of  the  law 
was  somewhat  confusing  before  the 
decision  in  Atkinson  v.  Japink  (Mich.) 
supra,  and  it  may  be  difficult  to  har- 
monize the  various  decisions  of  the 
court  on  this  question,  such  as  Fuller 
V.  Byrne  (1894)  102  Mich.  461,  60 
N.  W.  980,  and  American  Harrow  Co. 


V.  Deyo  (1903)  134  Mich.  639,  96  N. 
^W.  1055;  but,  with  the  tests  so  clear- 
ly announced  in  the  Atkinson  Case, 
it  seems  to  us  that  there  should  be 
no  difficulty  encountered  in  attempt- 
ing to  determine  the  character  of  any 
of  this  class  of  instruments  by  ap- 
plying the  tests  therein  set  forth.  We 
think  that  decision  announced  the 
rule  and  tests  which  can  be  readily 
applied,  and  was  of  distinct  value  be- 
cause of  that  fact.  If,  of  the  two 
elements,  reservation  of  title  and  the 
right  to  maintain  an  action  to  re- 
cover the  debt,  the  latter  is  missing, 
there  is  no  inconsistency,  and  such 
a  contract  answers  to  the  application 
of  test  1,  by  remaining  within  that 
test,  and  the  conclusion  may  be  infi- 
mediately  drawn  that  there  was  no 
intention  to  make  an  absolute  sale 
with  a  reservation  of  lien  by  way  of 
security.  Such  a  contract  becomes 
a  pure  conditional  sale,  under  which 
the  goods  can  be  retaken  by  the  ven- 
dor, even  from  third  parties,  and  the 
vendor  may  still  have  an  action  for 
damages  for  breach  of  contract 
against  his  vendee,  if  he  has  suffered 
any  such  damage.  But  if  the  instru- 
ment purports  to  reserve  title,  and  to 
give  a  right  of  action  to  recover  the 
debt  without  passing  title,  the  two 
being  inconsistent  according  to  the 
tests  in  Atkinson  v.  Japink  (Mich.) 
supra,  it  must  be  concluded  that  the 
intent  of  the  parties  was  to  make  an 
absolute  sale,  with  the  reservation 
of  a  lien  by  way  of  security." 

In  Atkinson  v.  Japink  (Mich.)  su- 
pra, the  court  said:  "Whether  the 
condition  here  amounts  to  an  absolute 
reservation  of  title  in  the  vendor,  or 
a  retention  of  title  by  way  of  security 
merely,  and  whether,  whatever  right 
was  reserved,  title  to  the^  car  passed 
to  the  vendee  upon  the  sale  of  the 
notes,  are  questions  which  may  be 
considered  together.  An  examination 
of  our  own  and  of  the  decisions  of 
other  courts  leads  to  the  conclusion 
that  they  sustain,  in  the  main,  two 
propositions:  First,  that,  when  the 
absolute  title  is  reserved,  retention 
thereof  by  the  vendor  is  inconsistent 
with  an  action  to  recover  the  debt; 
second,  that  if  the   contract  of  the 
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parties  imports  that  title  is  retained 
as  security  merely,  and  the  vendor  is 
given  the  right  to  reclaim  and  resell 
the  res,  the  taking  and  holding  of  ad- 
ditional security  and  the  enforcement 
of  statutory  liens  are  not  inconsistent 
with  the  reservation.  The  condition 
here  is  not  alone  a  reservation  of 
title,  but  evidences  the  intention  to 
permit  the  retaking  of  the  thing  sold, 
sell  it,  and  recover  any  balance  of  the 
purchase  price  which  may  be  unpaid; 
a  retention  of  title  by  way  of  security 
only." 

In  Re  American  Steel  Supply  Syndi- 
cate  (1919)  256  Fed.  876,  applying  the 
Michigan  rule,  it  was  held  that  where 
a  contract  of  sale  with  a  reservation 
of  title  stipulated  that  the  title 
should  remain  in  the  seller  until  the 
purchase  price,  or  any  judgment  there- 
for, had  been  paid  in  full,  the  con- 
tract was  one  of  absolute  sale  with 
reservation  of  title  as  security,  and 
not  a  conditional  sale. 

In  Studebaker  Bros.  Co.  v.  Witcher 
(1921)  —  Nev.  — ,  195  Pac.  335,  the 
court,  referring  to  the  Michigan  de- 
cisions of  Atkinson  v.  Japink  (1915) 
186  Mich.  335,  152  N.  W.  1079,  and 
Young  V.  Phillips  (1918)  203  Mich. 
566.  169  N.  W.  822,  said  that  the 
weight  of  authority  from  other  ju- 
risdictions is  against  them,  in  regard 
to  the  construction  of  contracts  of  this 
character. 

In  Goldsmith  v.  Levin  (1887)  8  N. 
Y.  S.  R.  313,  the  transaction  was  held 
to  constitute  an  absolute  sale,  and 
not  a  conditional  sale,  where  there 
was  a  provision  that  the  property  of 
the  buyer  should  be  subject  to  the  lien 
of  a  judgment,  authorized  by  the  con- 
tract, as  security  for  payment  of  the 
debt.  The  court  said  that  the  clause 
was  broad  enough  to  embrace  the 
goods  sold  and  to  authorize  the  creat- 
ing of  a  lien  thereon  by  judgment  and 
execution  against  the  buyer;  if  that 
was  the  intent,  the  title,  of  course, 
passed,  as  otherwise  the  lien  stipu- 
lated for  could  not  have  existed. 

In  referring  to  the  Michigan  cases 
upon  this  question,  the  court  in  John 
Deere  Plow  Co.  v.  Mowry  (1915)  137 
C.  C.  A.  539,  222  Fed.  1,  said:  "It 
seems    natural    to    divide    into    two 


classes  the  cases  which  have  been  de- 
cided in  Michigan  upon  this  general 
subject.  In  one  class  may  be  put 
articles  like  machinery,  somewhat  per- 
manently installed,  intended  for  use 
by  the  vendee,  and  not  intended  for 
resale  by  him.  These  cases  present 
no  inherent  difficulty  in  sustaining 
the  vendor's  reserved  title  as  fully 
as  the  seemingly  very  liberal  policy 
of  the  state  in  this  respect  may  justify. 
There  is  usually  nothing  in  the  con- 
tract, or  in  the  surrounding  condi- 
tions, inconsistent  with  the  express 
reservation  of  title,  and  so  nothing  to 
interfere  with  its  natural  full  effect. 
In  the  other  class  are  the  cases  where 
it  is  clear,  either  by  express  words 
or  by  necessary  implication,  that  both 
parties  intended  the  vendee  should  re- 
sell the  property  to  others,  and  should 
give  to  such  second  purchaser  a  per- 
fect title.  Here,  at  once,  we  have  an 
inconsistency.  How  can  the  vendee 
sell  that  which  he  does  not  own?  It 
goes  without  saying  that  if  there  are 
in  the  contract  inconsistent  provi- 
sions, some  of  which  indicate  that  the 
title  was  reserved,  and  some  that  the 
title  passes,  the  dominant  thought 
must  be  ascertained  and  given  effect, 
regardless  of  any  formal  contrary 
statement.  By  a  review  of  the  Michi- 
gan cases  and  the  principles  which 
must  control,  we  are  led  to  the  con- 
clusion that  a  reservation  of  title  can 
be  sustained  (as  a  conditional  sale) 
as  against  a  declared  right  of  resale, 
only  on  the  theory  that  the  resale  is 
made  by  the  vendee  as  the  agent  or 
consignee  of  the  vendor,  by  an  agency 
or  consignment  which  underlies  the 
executory  sale,  and  which  is  a  con- 
tinuing one  until  it  is  terminated 
either  by  the  resale  or  by  the  vendee's 
personal  performance  of  the  condi- 
tions, which  then,  for  the  first  time, 
vest  title  in  him.  We  do  not  find  that 
the  respective  force  of  these  super- 
ficially conflicting  features  of  the  con- 
tract, or  the  reasons  which  induced 
the  conclusion  that  one  or  the  other 
is  dominant,  have  ever  been  stated 
i>r  discussed  by  the  Michigan  supreme 
court.  The  decisions  content  them- 
selves with  stating  one  or  the  other 
conclusion.     It  is  not  easy  to  recon- 
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cile  all  the  cases  by  our  sugfgested 
test  as  to  whether  the  theory  of  pro 
tern,  agency  or  consignment  will  fit 
the  facts." 

But  in  National  Cash  Register  Co. 
V.  Lesko  (1904)  77  Conn.  276,  58  Atl. 
967,  an  instrument  in  the  form  of  an 
order  for  an  article  with  a  provision 
that  the  title  should  not  pass  until 
the  purchase  price,  or  any  judgment 
for  the  same,  was  paid  in  full,  was 
held  to  be  a  conditional  sale  within 
the  terms  of  a  statute  applicable  to  all 
sales  of  personal  property,  conditioned 
that  the  title  thereto  shall  remain  in 
the  vendor  after  delivery,  and  which 
requires  such  instrument  to  be  in  writ- 
ing describing  the  property,  and  to 
be  recorded,  etc. 

In  Big  Four  Implement  Co.  v. 
Wright  (1913)  47  L.R.A.(N.S.)  1223, 
125  C.  C.  A.  577,  207  Fed.  535,  the 
contract  was  construed  to  be  a  con- 
ditional sale,  although  it  contained 
a  provision  that  the  title  should  re- 
main in  the  seller  until  full  payment 
in  cash  should  have  been  made  by  the 
buyer,  either  for  the  goods  or  of  the 
notes  given  therefor,  and  until  any 
judgment  rendered  therefor  or  there- 
on should  be  paid  in  full.  The  court 
did  not  place  ally  particular  emphasis 
upon  the  provisions  entitling  the  re- 
covery of  judgment. 

7.  ProvUdon  for  additional  security. 

In  Arnold  v.  Booth  (1919)  24  Ga. 
App.  416,  100  S.  E.  779,  it  is  held  that 
a  contract  retaining  title  to  property 
thereby  sold,  and  also  title  to  other 
property  of  the  buyer  as  additional 
security,  which  was  thereby  conveyed 
to  the  seller,  was  not  a  mortgage,  but 
constituted  a  conveyance  reserving 
title  for  the  security  of  the  debt. 

In  Smith  v.  DeVaughn  (1889)  82 
6a.  575,  9  S.  E.  425,  an  instrument 
was  held  to  be  a  conditional  sale,  and 
not  a  mortgage,  where  the  seller  re- 
tained the  title  to  the  property  until 
the  price  was  paid,  although  the 
buyer  also  mortgaged  and  conveyed 
the  property  as  security. 

Where  the  contract  recites  that  it 
is  conditional,  and  that  the  goods  de- 
scribed therein  are  to  remain  the 
property  of  the  seller  until  payment 


of  a  note  given  for  the  price,  the 
ulation  being  lawful,  the  only  question 
remaining  is  whether  there  is  any 
other  provision  of  the  contract  incon- 
sistent with  this  provision,  or  quali- 
fying and  explaining  it  as  intending 
to  do  less  than  it  purports  to  do  when 
taken  alone.  The  assertion  of  a  lien 
or  a  mortgage  upon* other  property  as 
additional  security  is  not  inconsistent 
with  the  claim  of  a  sale.  William  W. 
Bierce  v.  Hutchins  (1907)  205  U.  S. 
340,  51  L.  ed.  828,  27  Sup.  Ct.  Rep.  524. 

Provisions  to  secure  damages  and 
rental  for  the  use  of  the  property  in 
addition  to  the  amount  paid  upon  the 
purchase  price,  are  not  inconsistent 
with  the  intention  of  the  parties  to 
sell  the  property  conditionally.  Hark- 
ness  v.  Russell  (1886)  118  U.  &  663. 
30  L.  ed.  285,  7  Sup.  Ct.  Rep.  51. 

But  in  Lauerman  Bros.  Co.  v.  Riehl 
(1914)  156  Wis.  12,  145  N.  W.  174, 
a  contract,  styled  a  conditional  sale, 
provided,  in  effect,  for  the  transfer  of 
a  stock  of  goods  to  be  paid  for  in 
instalments,  and  contained  provisions 
that  the  buyer  was  to  keep  the  stock 
up,  and  that  the  title  to  the  entire 
stock  should  remain  in  the  seller  until 
the  entire  purchase  price  was  paid; 
the  contract  was  held  to  be  a  chattel 
mortgage  within  the  recording  laws, 
and  not  a  conditional  sale. 

In  Strong  v.  Hoskin  (1893)  85  Wis. 
497,  55  N.  W.  852,  in  a  settlement 
between  two  persons  who  were  the 
owners  of  live  stock  in  a  joint  enter- 
prise, one  agreed  to  take  the  stock 
remaining,  the  title  to  remain  in  the 
other  until  the  former  paid  a  note 
upon  which  the  latter  was  also  liable; 
this  arrangement  was  held  to  be  a 
chattel  mortgage,  and  not  a  condition- 
al sale. 

The  execution  by  the  buyer  of  per- 
sonal property,  of  a  chattel  mortgage 
thereon  to  the  seller  as  additional 
security  for  notes  given  for  the  pur- 
chase price,  which  contain  a  reserva- 
tion of  title  in  the  seller,  is  incon- 
sistent with  the  theory  of  title 
remaining  in  the  seller,  and  is  con- 
sistent only  with  the  theory  that  the 
title  passes  to  the  buyer;  hence  the 
transaction  does  not  constitute  a  con- 
ditional sale.     American  Soda  Foun- 
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tain  Co.  v.  Blue  (1906)   146  Ala.  682, 
40  So.  218. 

S,  ProvlMon  for  retaking  the  property^ 

In  Passow  v.  Emery  (1910)  37  Utah, 
49,  106  Pac.  935,  in  holding  a  contract 
in  the  form  of  a  lease  not  to  be  a 
chattel  mortgage,  the  court,  on  appeal, 
said  that  it  was  a  conditional  sale, 
although  it  was  pointed  out  that,  so 
far  as  concerned  the  question  before 
it,  it  was  immaterial  whether  it  was 
held  to  be  a  lease  or  a  conditional 
sale,  for  in  either  event  the  title  re- 
mained in  the  seller.  The  contract 
contained  a  provision  that  in  case 
default  should  be  made  by  the  parly 
of  the  second  part  in  the  payment  of 
the  rental  becoming  due  thereunder, 
or  any  part  thereof,  etc.,  the  party 
of  the  first  part  should  be  entitled 
to  possession  of  the  property  and 
should  have  a  right  to  enter  the  prem- 
ises where  it  might  be,  and  take  pos- 
session thereof,  with  or  without  proc- 
ess of  law;  to  this  contract  was 
appended  a  writing  termed  an  option, 
based  upon  a  recited  consideration  of 
$1,  giving  the  lessee  the  option  to 
purchase  the  property  for  the  sum  of 
$1,  providing  all  the  rentals  specified 
in  the  contract  had  been  paid.  In  so 
holding,  the  court  said:  "Whatever 
may  be  said  with  regard  to  the  mean- 
ing gf  some  of  the  provisions  con- 
tained in  said  instruments,  the  in- 
tention of  the  parties  that  the  title 
should  not  pass  to  the  vendee  .  .  . 
until  he  had  complied  with  certain 
conditions  is  as  certain  as  language 
can  well  make  it.  Whether  the  terms 
of  the  instruments  which  the  court 
held  constituted  a  chattel  mortgage 
amounted  to  a  lease  or  a  conditional 
sale,  in  so  far  as  the  rights  of  ap- 
pellants and  respondent  are  concerned, 
is  not  of  controlling  importance.  The 
respondent  must  fail  if  the  legal  title 
to  the  property  in  question  was  in 
appellants;  for,  in  such  event,  it  was 
their  property,  and  not  Leautaud's 
[the  buyer]  when  respondent  levied 
upon  the  same.  .  .  .  But  it  seems 
to  us  that,  under  the  decisions  of  this 
court,  there  is  no  escape  from  the 
conclusion  that  the  transaction  be- 
tween  appellants   and   Leautaud,   as 


the  same  is  reflected  in  the  written 
instruments  to  which  we  have  re- 
ferred, and  which  must  control  in 
this  action,  is,  in  legal  effect,  a  con- 
ditional sale,  by  the  terms  of  which 
the  title  to  the  property  in  question 
was  to  remain  in  appellants  as  vendors 
until  the  vendee  had  either  executed 
and  delivered  a  formal  chattel  mort- 
gage by  which  the  property  was  con- 
veyed to  appellants,  or,  in  case  no  such 
mortgage  was  executed,  then,  until 
the  vendee  had  paid  the  full  purchase 
price  for  such  chattels." 

In  Grant  v.  Skinner  (1854)  21  Barb. 
(N.  Y.)  581,  an  instrument  was  held 
to  constitute  a  conditional  sale,  and 
not  an  absolute  sale  with  the  reser- 
vation of  title  as  security,  where  it 
provided  for  the  sale  of  certain 
machinery  to  be  paid  for  by  the  buyer 
within  five  months,  the  seller  lending 
the  buyer  the  property  until  that  time, 
there  being  also  a  provision  that,  if 
the  buyer  failed  to  pay,  the  seller  was 
at  liberty  to  take  the  property  and 
realize  the  amount  due  him  therefor. 

In  Southern  California  Hardwood 
&  Mfg.  Co.  V.  Borton  (1920)  —  Cal. 
App.  — f  189  Pac.  1022,  a  contract 
was  held  to  be  one  of  conditional 
sale,  and  not  of  absolute  sale  with 
a  reservation  of  title  as  security, 
where  it  provided  that  the  sale  should 
not  be  complete  until  the  subject-mat- 
ter thereof  was  paid  for,  and  that, 
until  such  payment,  it  should  remain 
the  property  of  the  seller;  there  was 
a  provision  that  the  seller,  upon  de- 
fault, might  declare  the  whole  amount 
of  the  purchase  price  due,  and  have 
the  right  of  recaption,  and  retake  the 
property  as  his  own.  The  court  said 
that  the  contract  seemed  to  have  been 
drawn*  with  consummate  skill,  and  a 
reading  of  it  led  to  the  conclusion 
that  beyond  question  no  title  passed, 
or  could  pass,  from  the  seller  until 
the  property  was  fully  paid  for. 

In  Owen  &  Co.  v.  Keller  (1919)  206 
Mich.  555,  173  N.  W.  343,  a  contract 
denominated  a  lease,  and  containing  a 
provision  by  the  lessors,  if,  at  the  ter- 
mination of  the  lease,  the  lessee  had 
fulfilled  "above  covenants,"  to  convey 
a  free  and  clear  title  of  above  ar- 
ticles to  the  lessee,  was  held  to  be  a 
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conditional  sale  contract,  reserving 
title  in  the  vendor,  and  not  an  abso- 
lute sale  reserving  a  lien  by  way  of 
security;  in  other  words,  a  chattel 
mortgage.  Referring  to  this  provision 
of  the  so-called  lease,  the  court  said: 
*This  seems  to  clearly  indicate  an 
intent  that  the  title  shall  not  pass 
to  the  purchaser  until  the  amount 
at  which  the  articles  were  valued  on 
the  face  of  the  instrument  has  been 
paid  in  full.  The  agreement  also 
clearly  indicates  that  the  purchaser 
is  to  have  possession  of  the  goods 
in  the  first  instance,  but  provides  that 
the  seller  may  retake  same  when 
payments  are  in  default,  or  goods 
have  been  removed  from  location  to 
which  delivered,  without  vendor's 
consent,  etc.  None  of  the  usual  stip- 
ulations and  agreements  of  a  chattel 
mortgage  are  incorporated  in  the  in- 
strument. There  is  no  stipulation 
that  the  vendor  may  sue  for  the 
amount  due  under  the  contract,  and 
yet  retain  title  until  the  judgment  is 
paid  in  full.  If,  instead  of  retaking 
the  goods  in  case  of  default,  the  ven- 
dor elected  to  sue  for  the  amount 
due  under  the  contract,  he  would 
thereby,  under  the  doctrine  of  Button 
V.  Trader  (1889)  75  Mich.  295,  42  N. 
W.  834,  vest  the  absolute  title  in  the 
purchaser.  In  our  opinion  there  is 
nothing  in  the  contract  in  question, 
which,  under  the  test  outlined  in 
Young  V.  Phillips  (1918)  202  Mich. 
480,  168  N.  W.  549,  and  (1918)  203 
Mich.  566,  169  N.  W.  822,  would  make 
it  anything  in  effect  but  the  simplest 
form  of  a  conditional  sale  contract, 
complicated  by  no  inconsistent  provi- 
sions whatever." 

In  Niman  v.  Story  &  C.  Piano  Co. 
(1921)  213  Mich.  397.  181  N.  W.  1017, 
the  contract  was  treated  as  one  of 
conditional  sale  rather  than  a  mort- 
gage, where  the  property  was  de- 
livered to  the  buyer,  but  the  title  was 
retained  until  the  article  was  fully 
paid  for,  and  it  was  agreed  that,  in 
case  of  default  in  payment,  the  whole 
sum  remaining  unpaid  might,  at  the 
seller's  option,  become  immediately 
due  and  payable  without  notice  or  de- 
mand, and  upon  request  the  buyer  was 
to  deliver  the  property  to  the  seller, 


and  in  case  of  his  failure  to  do  so 
the  seller  might  retake  the  same  with- 
out demand ;  it  was  also  provided  that 
the  seller  might,  at  his  option,  if  he 
retook  the  property,  retain  it,  and 
thereupon  terminate  the  agreement 
and  keep  all  moneys  theretofore  paid 
by  the  seller  as  compensation  for  the 
use,  wear,  depreciation,  etc.,  of  the 
property. 

In  Young  v.  Phillips  (1918)  202 
Mich.  480,  168  N.  W.  549,  rehearing 
in  (1918)  203  Mich.  566,  169  N.  W. 
822,  it  is  said  that  under  a  pure  con- 
ditional sale  contract,  if  the  buyer 
fails  to  make  the  payments  provided 
for,  the  seller  can  immediately  ex- 
ercise his  right  to  retake  the  property, 
and  the  character  of  the  contract  is 
not  changed  by  stipulations  therein 
expressly  reserving  to  the  seller  the 
rights^  incident  to  a  conditional  sale 
contract. 

In  Mishawaka  Woolen  Mfg.  Co.  v. 
Westveer  (1911)  112  C.  C.  A.  109,  191 
Fed.  465,  a  contract  for  the  sale  of 
merchandise  to  a  retail  dealer,  con- 
taining, among  others,  a  provision  en- 
titling the  seller,  under  certain  cir- 
cumstances, to  retake  any  unsold 
goods,  was  held  to  be  a  security  and 
not  a  conditional  sale.  This  case 
involved  a  Michigan  contract. 

In  Hailcness  v.  Russell  (1886)  118 
U.  S.  663,  30  L.  ed.  285,  7  Sup.  Ct. 
Rep.  51,  a  contract  was  held  to  con- 
stitute a  conditional  sale  where  it 
contained  a  provision  that  if  the  seller 
retakes  the  property  on  account  of 
default  of  the  buyer,  he  may  sell  it 
at  public  or  private  sale  without  no- 
tice, or  he  may,  without  sale,  indorse 
the  true  value  of  the  property  on  the 
note  given  for  the  purchase  price,  the 
buyer  agreeing  to  pay  on  the  note  any 
balance  due  after  such  indorsement, 
as  damages  and  rental  for  the  ma- 
chinery. The  court  did  not  seem  to 
place  any  particular  emphasis  or  ef- 
fect upon  this  clause,  but  construed 
it  in  connection  with  the  contract  as 
a  whole,  and  remarked  that  this  stip- 
ulation was  strictly  in  accordance 
with  the  rule  of  damages  in  such 
cases;  that,  upon  the  agreement  to 
sell,  if  the  purchaser  failed  to  exe- 
cute his  contract^  the  true  measure 
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of  damages  for  its  breach  was  the 
difference  between  the  price  of  the 
goods  agreed  on  and  their  value  at  the 
time  of  the  breach  or  trial,  which 
might  fairly  be  stipulated  to  be  the 
price  they  would  bring  on  a  resale, 
and  added :  "It  cannot  be  said,  there- 
fore, that  the  stipulation^'  of  the  con- 
tract were  inconsistent  with,  or  re- 
pugnant to,  what  the  parties  declared 
their  intention  to  be,  namely,  to  make 
an  executory  and  conditional  contract 
of  sale.  Such  contracts  are  well 
known  in  the  law,  and  often  recog- 
nized; and,  when  freed  from  any 
fraudulent  intent,  are  not  repugnant 
to  any  principle  of  justice  or  equity, 
even  though  possession  of  the  proper- 
ty be  given  to  the  proposed  pur- 
chaser." 

Reference  is  made  in  the  foregoing 
case  to  Heryford  v.  Davis  (1879)  102 
U.  S.  235,  26  L.  ed.  160,  and  it  is 
pointed  out  that  the  contract  there 
construed  was  in  the  form  of  a  lease, 
and  contained  provisions  irreconcil- 
able with  the  idea  of  its  merely  being 
a  lease,  and  so  demonstrable  that  it 
was  an  absolute  sale,  with  a  reserva- 
tion of  a  mortgage  lien,  that  the  lat- 
ter interpretation  is  given  to  it  by 
the  court. 

p.  Miscellaneous  provisions. 

A  provision  in  a  contract  authoriz- 
ing the  seller  upon  the  happening  of 
certain  events,  to  declare  the  entire 
indebtedness  due  before  its  maturity, 
and  to  seize  the  property,  is  consist^ 


ent  with  the  retention  of  the  title  to 
the  property  in  the  seller.  American 
Harrow  Co.  v.  Deyo  (1903)  134  Mich. 
639,  96  N.  W.  1055 ;  Niman  v.  Story  & 
C.  Piano  Co.  (1921)  213  Mich.  397, 
181  N.  W.  1017. 

In  Miller  Pasteurizing  Mach.  Co.  v. 
Conway  (1914)  214  Fed.  485,  it  is  held 
that  a  contract  was  one  of  absolute 
sale,  and  not  of  conditional  sale  as 
against  the  creditors  of  the  buyer,  al- 
though it  contained  a  provision  reserv- 
ing title  to  the  seller,  with  the  option 
of  declaring  the  sale  off  and  retaking 
or  reclaiming  the  property  at  any 
time.  This  latter  provision  was  con- 
strued to  mean  that  the  transaction 
was  intended  to  constitute  a  sale,  un- 
less the  seller  exercised  this  option. 

The  fact  that  the  seller  expressed 
the  opinion,  when  a  witness  in  a  case 
involving  the  title  to  the  property, 
that  he  had  only  a  mortgage  on  the 
property  for  the  balance  of  the  pur- 
chase price,  does  not  determine  the 
character  of  the  contract,  for  the  court 
is  not  bound  by  the  mere  opinion  of 
.  a  party  or  witness,  in  relation  to  the 
legal  effect  of  a  contract.  The  H.  C. 
Grady  (1898)  87  Fed.  232. 

Provisions  in  a  contract  by  which 
the  seller  agrees  "to  sell"  and  the 
buyer  "to  buy"  certain  property,  for 
a  price  to  be  paid  in  instalments, 
are  indicative  of  a  conditional  sale, 
and  not  of  a  present  absolute  sale. 
Perkins  v.  Mettler  (1899)  126  Cal.  100, 
58  Pac.  384.  A.  G.  S. 
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ABAKBONMEIIT. 

Of  wife»  see  Husband  and  Wife. 


AOOIBENT   INSURANCE. 


ABORTION. 

When  mthtnitting  to  illegal  operation 
deeme^  proximate  cause  of  death  or 
injury f  so  as  to  preclude  recoverff  un^ 
der  policy  of  life  or  accident  insur^ 
ance.     17^1011, 


ABSENCE. 


Presumption    of    death    from,    see    Evi- 
dence. 


ABSOI.UTE   SALE. 

With  reservation  of  title  as  security,  as 
chattel  mortgage*  17-'1427  (cases 
pp.  1410,  1416). 

Not  shown  by  deposit  of  sale  note  as  col- 
lateral for  loan.     17-1410. 


ABUTTING  OWNER. 

Rights  in  highway,  see  Highways. 


ACCEIXRATION. 

Of  remainder,  see  Wills. 

Might  of  purchaner  tinder  land  contract 
to  anticipate  time  of  payment  fixetl 
by  contract.     17^S66  (case  p.  S63)  . 


ACCIBENTAI.  MEANS. 

Death  of  insured  from,  see  Insurance. 


See  Insurance. 


ACCOMPUCE. 

Corroboration  of,  see  Criminal  Law. 


ACCORB   ANB   SATISFACTION. 

Horal  obligation  to  pay  balance  as  con^ 
sideration  for  executory  promise. 
17^1333. 


ACTION  OR  SUIT. 

Dismissal  or  discontinuance,  see  Dismis- 
sal OR  Discontinuance. 

By  or  against  infant,  see  Infants. 

Limitation  of  time  for,  see  Limitation 
OF  Actions. 

Election  between  causes  of  action,  see 
Trial. 

Conditions  precedent  to. 

To  rescission  of  contract,  see  Contract. 

Befenses. 

Defense  in  action  on  note,  see  Bills  and 
Notes. 

In  action  on  insurance  policy,  see  Insur- 
ance. 

Violation  of  Sunday  law  as  defense,  see 
Sunday. 

Right  of  surety  on  note  to  set  up  defense 
of  illegality  of  consideration.  17- 
317. 

Expense  necessary  to  prevent  injury  to 
others  as  defense  to  action  for  in- 
jury from  failure  to  take  the  neces- 
sary precautions.     17-813. 

Misjoinder. 

Waiver  of  error  in  sustaining  demurrer 
for  misjoinder.     17-617. 


The  dash  in  each  citation  stands  for  A.L.R. 
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Complaint    against    master    and    servant  Disabilities,    eapaoities    and    property 

for  latter's  negligence  as  misjoinder  risMs. 

of  actions  of  trespass  and  case.     17-  *  Inheritance    by    or    through    aliens,    see 

617.  Descent  and  Distribution,  §  2. 

DisahiHHeji  and  property  rights  of  aUmi» 
as  proper  subject  of  treaty  regula- 
tion,     17—036    (cnse  p,   eaO) . 


ADDITIONAL   SECURITY. 

Provision  for,  as  determining  whether  or 
not  contract  is  conditional  sale. 
17-'1494. 


-»♦■ 


ADULTERS. 

As  defense  to  criminal  liability  for  aban- 
donment of  wife,  see  Husband  and 
Wife. 

When  adultery  deemed  proximate  cause 
of  death  or  in  jury ,  so  as  to  preclude 
recovery  under  policy  of  life  or  acci" 
dent  insurance,    17^1000. 


#»♦ 


ADVERTISING. 

Right  to  protection  against  appropria^ 
tion  of  advertising  matter  or  meth' 
ods.     17^700   (cases  pp,  743,  74 7^ . 

♦»» 


Right  to  impose  on  subjects  of  Japan  a 
poll  tax  which  is  not  imposed  on  the 
citizens  of  the  state.     17-630. 


AI.IMONT. 

See  Divorce  and  Separation. 


^»» 


AKBIGUITT. 

Parol  evidence  to  explain,  see  Evidence. 
In  general,  see  Uncertainty  and  Indef- 

INITENESS. 


^»» 


AMENDMENT. 

Of   by-laws    of   insurance    company, 

Insurance. 
Of  pleading,  see  Pleading. 


AFFIDAVITS. 

Meaning   of   tcord   **similur**   in   phrase 
**similar  affidavits,'^      17^95, 


AGE. 

Incapacity  of  old  age  as  justifying  ap" 
pointment   of  guardian,      17—1075. 


AGREED  CASE. 

Necessity  of  fttatlng  all  facts 
to  decision.     17-1205. 


-•-#• 


ALIENATION. 

Suspension   of  power  of,   see 

TIBS. 


Perpetui- 


AUENS. 

Effect     of    treaty     on     status 
Treaties. 


of,     see 


ANNEXATION. 

Effect  of  annexation  of  bailed  property 
to  bailee's  real  estate,  on  question  of 
fixture.     17-1218. 


ANNUUfCNT. 
Of  marriage,  see  Marriage. 


See  Drugs  and  Druggists. 
necessary  ^»» 


AFPEAI.    AND   ERROR. 

infringement  of  right  to  jury  trial  in 

of  seizure  of  property  alleged  to  be 
illegally  usetl,  when  appeal  preserves 
the  right  to  jury  trial.     17-571. 

Notice  of  appeal. 

Necessity  of  giving  notice  of  writ  of 
error  to  defendants  dismissed  from 
the  action.     17-637. 

Record  and  case  in  appellate  eonrt. 

Presumption  as  to  correctness  of  instruc- 
tions not  appearing  in  record.  17- 
134. 


Italic  type  indioatea  points  with  annotation;  roman  type,  points  witkont. 
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ObJecti«»«  ftnd  exoeptions. 

Indefiniteness  of  exception  to  instruction 
as  not  a  full  and  complete  statement 
of  the  law.     17-1098. 

Necessity  for  exception  to  instruction. 
17-393. 

Rnles  of  deoision. 

Giving  utmost  effect  to  evidence  of  con- 
testant upon  review  of  a  nonsuit  in 
a  will  contest.     17-239. 

Conclusiveness,  on  review  of  ruling  sus- 
taining demurrer,  of  allegations  in 
the  complaint.     17-637. 

Who  may  oomplain. 

Right  of  remaindermen  to  attack  judg- 
ment for  costs  payable  out  of  estate 
in  will  contest.     17-1377. 


Preramptio] 

Presumption  that  minority  continued  un- 
til rendition  of  judgment  where 
judgment  in  suit  instituted  by  guar- 
dian of  minor  was  entered  in  that 
form.     17-637. 

Presumption  that  court  in  assessing 
damages  for  infringement  of  copy- 
right exercised  the  discretion  en- 
joined by  the  Copyright  Act.    17-743. 

Correctness  of  instructions  not  appear- 
ing in  record.     17-134. 

What  revie'wable  generally. 

Consideration  of  other  questions,  though 
constitutional  question,  fairly  raised 
on  record,  needs  no  decision.  17- 
1213. 

Decision  in  party's  favor. 

Right  of  party  to  complain  of  an  instruc- 
tion in  his  favor.     17-68. 

Instruction  on  manslaughter  omitting 
statement  that  killing  must  be  with- 
out malice,  as  beneficial  to  defend- 
ant.    17-1098. 

Discretionary  matters. 

Discretion  as  to  considering  requests  for 
instructions  not  submitted  until  end 
of  argument  of  prosecuting  attor- 
ney.    17-253. 

Discretion  in  awarding  temporary  ali- 
mony ard  attorneys'  fees.     17-896. 

Refusal  of  continuance  to  secure  attend- 
ance of  witnesses  to  testify  to  in- 
ability of  accused  to  make  confes- 
sion  at   specified   time.     17-1276. 

Refusal  to  accept  plea  of  non  vult.  17- 
1090. 

Amendments.     17-239. 

Discretion  as  to  cross-examination  of 
witness.     17-253. 

Discretion  of  trial  judge  as  to  damages 
for  infringement  of  copyright.  17- 
743. 

Refusal  to  permit  accused  to  make  the 
closing  argument  to  the  jury  in  his 
own  behalf.     17-253. 

Discretion  as  to  granting  of  separate 
trials  of  defendants  jointly  indicted 
for  a  misdemeanor.     17-253. 


Gross  abuse  of  discretion  essential  to  re- 
view judge's  variance  of  order  of 
proof.     17-1098. 

£rrom  "waived  or  onred  belonr. 

Filing  amendment  eliminating  a  party 
from  the  action  as  waiver  of  error 
in  sustaining  demurrer  for  misjoin* 
der  of  causes  of  action.     17-617. 

Cure  of  incomplete  instruction  by  sub* 
sequent  instruction.     17-393. 

Right  of  one  convicted  of  manslaughter 
to  complain  of  instructions  as  to 
murder.     17-1098. 

ReTienr  of  faets. 

Review  of  rulings  of  arbitrator.     17-527. 

Binding  effect  on  supreme  court  of  judg- 
ment of  appellate  court  upon  a  fact 
supported  by  evidence.     17-829. 

What  errors  "warrant  reversal. 

Refusal  to  reverse  criminal  conviction 
for  technical  errors.     17-253. 

Striking  from  petition  to  contest  a  will 
mere  conclusions  of  law,  where  the 
questions  raised  by  them  appear  on 
the  face  of  the  will.     17-218. 

—  as   to   evidence. 

Admission  of  evidence  of  search  for  in- 
sured prior  to  time  he  was  last 
heard  from.  17-393. 
Facts  otherwise  proved.  17-263, 
Sustaining  objection  to  question  asked  to 
lay  foundation  for  impeachment, 
where  contradictory  statement  is 
proved.     17-1098. 

-«as  to  instmotions  given. 

Harmlessness  of  instruction  not  strictly 
applicable  to  facts,  but  incapable  of 
misleading  jury.     17-1098. 

Refusal  to  reverse  for  harmless  error. 
17-823. 

Instruction  that  admission  of  fault  of 
one  in  collision  with  an  automobile 
would  be  binding  upon  him  only  in 
case  he  was  fully  advised  as  to  all 
the  facts  and  as  to  the  law  applica- 
ble thereto.     17-68. 

Instruction  tending  to  influence  jury  as 
to  recommendation  for  mercy.  17- 
1090. 

—  as  to  failure  or  refusal   to  instmct. 

Instruction  sufficiently  covered  by  others 
given,  see  Trial. 

Failure  to  instruct  in  prosecution  for  ar- 
son that  building  burned  must  be 
property  of  another  person.    17-1164. 

—  misconduct  of  counsel. 

Right  of  defendants  to  new  trial  on 
ground  of  misconduct  of  counsel 
where  there  were  frequent  clashes 
between  counsel  and  much  bitterness 
of  feeling  displayed  on  both  sides. 
17-253. 

Failure  of  court  promptly  to  stop  en- 
counters between  counsel.     17-253. 


Tlie  daeh  in  each  citation  stands  for  A«Ii.R. 
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—  as  to  direetion  of  verdiet.  ASSAUItT  AHB  BATTERY. 


Reversible  error  for  refusal  of  court  to 
direct  or  advise  acquittal  in  critnlnal 
case    for    insufficiency    of    evidence, 

—  as  to  judgment. 

Failure  to  include  small  amount  for  in- 
terest.    17-1233. 


APPOINTMENT. 

Of  receiver,  see  Receivers. 


^»» 


ARBITRATION. 


Review  of  ruling  of  arbitrator.     17-527. 

Award. 

Necessity  that  award  be  such  that  en- 
forceable judgment  can  be  rendered 
upon  it.     17-527. 

Effect  of  failure  of  award  to  determine 
amount  of  recovery  on  entry  of 
judgment  thereon.     17-527. 


ARGUMENT   OF   COUNSEIi. 


See  Trial. 


-•"O- 


ARMT   ANB    NAVT. 

What  necessary  to  establish  a  charge  of 
a  conspiracy  to  hinder  prosecution 
of  war.     17-253. 


When  violation  of  law  hy  cnga^fing  im 
OMsault  deemed  proximate  cause  of 
death  or  injury,  so  as  to  precUtde  re- 
covery  under  policy  of  life  or  aed' 
dent  insurance,     17^^1013. 


-•-o- 


A88ENT. 


See  Consent. 


ASSESSMENT. 

For    public    improvements. 
Improvements. 


see    PuBUc 


ASSESSMENT  RQIX. 

As  evidence  of  value  of  property  for 
er  than  tax  purposes,    17^170  ( 

p.  tea). 


ASSIGNMENT. 

Of    negotiable    paper,    see    Bills    axd 

Notes. 
Of  insurance  policy  or  interest  therein, 

see  Insurance. 
Of  lease,  see  Landlord  and  Tenant, 
Of  mortgage,  see  Mortgage. 

Rights  of  grantee  of  one  who  has  grant- 
ed a  right  of  way  across  the  granted 
premises.     17-863. 

Wliat  assignable. 

Expectancy,  see  £xpectancie& 


ARREST. 

Release    from,    on    habeas    corpus, 
Habeas  Corpus. 


ASSIGNMENT  FOR  OREBITORS. 

Assignment  for  henefit  of  creditors  mm 
change  in  interest^  tiUe,  or  posmemmUm 
within  meaning  of  fire  inmurmnem 
policy,     17—382, 


ARSON. 

Sufficiency  of  evidence  to  support  convic- 
tion, see  Evidence. 

Ownership  of  property  as  affecting  crim^ 
inal  liability  for  burning  thereof, 
17-1 16S    (case  p.   1164), 

Necessity  that  building  burned  belong  to 
another  person.     17-1164. 

Procuring  another  to  burn  one's  own 
building  as  malicious  burning  of 
property  of  another.     17-1164. 


ASSOCIATIONS. 

Jurisdiction  over,  see  Courts. 
Exchanges,  see  Exchanges. 


ASSUMPSIT. 

Innocence  of  the  person  threatened  am  «f- 
fecting  right  to  recover  mmney  paid 
to  prevent  or  suppress  a  crinUnal 
prosecution.    17—326  (case  p,  323). 


Italic  tjrpe  indicates  points  witli  annotation;  reman  type,  points  ^ritltent. 


COMBINED  INDEX  TO  NOTES  AND  GASES. 


150S 


ATTACHMENT. 

CiniHiUutiofidlity  of  statute  prescribing 
conditions  of  right  of  defendant  in 
foreign  attachment  to  appear  and  de- 
fend.    17^SS^  (case  p.  S7a). 


#•» 


ATTEMPT  TO  COMMIT  CRIME. 

See  Criminal  Law. 


^•» 


ATTESTATION  CI.AU8E. 

Effect  of  purported  subscribing  uHtness's 
denial  or  forgetfulness  of  signature 
by  marie,  where  there  is  full  attesta* 
Uon  clause.     17-^1208. 


ATTESTING  WITNESS. 

See  Subscribing  Witness. 


#•» 


Ininries  by. 

When  a  failure  to  comply  uHth  acts  re- 
lating  to  une  of  motor  vehicles 
deemed  proximate  cause  of  death  or 
injury,  so  as  to  preclude  recovery 
under  policy  of  life  or  accident  in^ 
surance,     17—lOOS, 

Idability  of  employer  for  injuries  inflict-' 
ed  by  automobile  while  being  driven 
by  or  for  salesman  or  collector, 
17-021    (case  p,  617). 

Obstruction  of  sidewalTc  as  proximate 
cause  of  injury  to  pedestrian  who  is 
forced  to  go  into  the  street  and  is 
struclc  by  automobile.  17—646  (case 
p.  637). 

Negligence  as  question  for  jury.     17-68. 

Concurrent  liability  of  persons  whose 
negligent  obstruction  of  sidewalk 
forces  a  pedestrian  into  the  road- 
way and  driver  of  vehicle  striking 
him.     17-637. 

Contributory  negligenoe. 

Contributory  negligence  as  question  for 

jury.     17-68. 
Admission    by    one    injured    in    collision 

with    automobile   that   accident   was 

his  own  fault.     17-68. 


ATTORNEYS. 


Argument  of,  see  Trial. 

Right  of  purchaser  of  expectancy,  sale 
of  which  is  illegal,  to  recover  attor- 
neys' fees  expended  in  defending  the 
title.     17-588. 


♦♦-•• 


ATTORNEYS'    FEES. 


AWARD. 

Of  arbitrators,  see  Arbitration. 


BAB   ABVICE. 

Horal  obligation  arising  from,  as  con- 
sideration  for  executory  promise, 
17''1316. 


In  suit  for  divorce,  see  Divorce  and  Sep- 
aration. 


ATTRACTIVE  NUISANCES. 


See  Negligence. 


#•» 


AUTOMOBIIiES. 

Taxicabs,  see  Hacks  and  Cabs. 

Liability  of  manufacturer  of  car  for  per- 
sonal injuries  resulting  from  defects 
to  one  who  purchased  from  dealer. 
17-701, 

Forfeiture  of  automobile  used  in  illegal- 
ly transporting  intoxicating  liquors. 
17-557. 


BAHMENT. 

Bank  as  bailee,  see  Banks. 

Validity  of  agreement  by  bailee  of  Itistru* 
mentality  to  purchase  his  supplies 
from  bailor,    17—392  (case  p.  389), 

tHstinction  between  conditional  sale  and 
bailment.      1 7—1 4:34. 

Bank's  power  to  act  as  bailee  for  custom- 
ers.   17-1205. 

Effect  of  annexation  of  bailed  property 
to  bailee's  real  estate,  on  question  of 
fixture.     17-1218. 

UabiUty  of  bailee. 

Liability  of  warehouseman,  see  Ware- 
housemen. 

TAabiliiy  of  bailee  for  loss  of  or  injury  to 
goods  "kept  at  a  place  other  than  that 
originally  intended.  17—979  (ease 
p.  974). 


Tbe  dash  ta  eaob  oltatloii  standi  for  A.1L.B. 
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Duty  of  mandatory  to  use  diligence  and 
attention  adequate  to  performance 
of  undertaking.     17-1213. 

Prima  facie  liability  of  bailee  unable  to 
return  property  bailed.     17-1205. 

Bank's  duty  to  care  for  securities  of  cus- 
tomer, gratuitously  received  for 
safe-keeping.     17-1205. 


BAKING  POWDER. 

As    *^food^'    within    meaning    of    tdatute, 
17-12^3, 


-♦^ 


BANKRUPTCT. 

Bankruptcy  proceedings  cur  change  in  in* 
terest,  titlef  or  possession  within 
meaning  of  fire  insurance  policy, 
17-382, 

Moral  obligation  to  pay  debt  released  by 
discharge  in  banlxruptcy  as  consid* 
cration  for  executory  promise. 
17'-1333. 


^•» 


BANKS. 

Powers  of. 

Bank's  power  to  act  as  agent  or  bailee 
for  customers.     17-1205. 

Authority  of  officers. 

Liability  of  bank  acting  as  agent  for  col- 
lection of  principal  and  interest  on 
bonds  for  representation  of  its  offi- 
cers that  they  are  A-1  in  making 
a  sale  of  them.     17-192. 

Special  deposits. 

Liability  of  bank  for  loss  of  Liberty 
bonds.  17—1217  (cases  pp.  1205, 
1213) . 

Bank  as  bailee  of  bond  placed  in  box  of 
customer's  father,  instead  of  bailee 
of  box.     17-1213. 

Bank's  duty  to  care  for  Liberty  bonds 
gratuitously  received  from  customer 
for   safe-keeping.     17-1205. 

Question  for  jury  as  to  proper  care  by 
bank  of  Liberty  bonds  received  from 
customer  for  safe-keeping.     17-1205. 

Liability  of  bank  accepting  box  of  val- 
uables for  safe-keeping  in  vault. 
17-1213.       • 

Evidence  as  to  care  of  other  banks  in 
guarding  bonds  received  for  safe- 
keeping.    17-1213. 

Payment  of  ojiecksf  forgeries. 

Rights  and  liabilities  as  to  parties  other 

than  bank,  see  Checks. 
Effect    of    negligence    of    depositor    on 

rights   of   parties   other   than   bank, 

see  Checks. 


InsolToney. 

Bight  of  owner  of  check  which  the 
drawee  bank  held  for  him  at  f ittte  it 
e^osed  its  doors,  to  a  preference. 
X7^1oe  (case  p.  192). 


BAIXTDTHOUSES. 

See  Disorderly  Houses. 


BEANS. 

Question  for  jury  as  to  whether  illness  of 
person  eating  canned  beans  was 
caused  by  thfem.    17-649. 


Evidence  on  question   of»  see  Evn^KCE. 


BENEFITS. 

Offset  of  benefits  in  eminent  domain  pro- 
ceeding, see  Damages. 
Estoppel  by  accepting,  see  Estoppel. 


benevoi;ent  societies. 

Jurisdiction  over,  see  Courts. 
Insurance  by,  see  Insurance. 
Exemption  of,  from  taxation,  see  Taxes. 

Question  whether  will  executed  as  part 
of  the  ceremony  of  initiation  can  be 
established  as  a  valid  wilL     17-372. 

Constitntion,  mles,  and   by-laws. 

As  to  matters  relating  to  insurance^  see 
Insurance. 


Insurable  interest  of,  see  Insurance. 


#>» 


BETTERMENTS. 


See  Improvements. 


Liability  of  manufacturer  or  packer  of 
beverages  for  personal  injury  to  ulfl- 
mate  oonsum,er,  17^090  (case  p. 
067). 


Italic  type  indieates  points  with  annotation;  voman  type»  points  withont. 
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At  judicial  sale,  necessity  of  compliance     Protection  of,  see  Gamb  and  Gams  Laws. 
with»  see  Judicial  Sale. 


BllXfl  AND  NOTES. 

Vote  for  purchase  price  as  conditional 
sale  or  otherwise*    17—14^1. 

Consideration  for. 

Pecuniary  benefit  from  services  of  broker 
as  consideration  for  note  for  com- 
mission.   17-1292. 

Negotiability. 

Condition  rendering  maturity  uncertain. 
17-857. 

Indorsement  and  transfer. 

For  rights  and  liabilities  of  transferees, 
see  infra. 

Meaning  of  term  "similarly  indorsed," 

Bights  and  liabilities  of  transferees. 

Estoppel  of  maker  of  non'-negotidble  pa* 

^     per  to  set  up  against  transferee  de- 

fense  good  against  payee,     1 7-^02 

(case  p.  867) . 

• 

General  rule  that  transferee  of  non- 
negotiable  paper  takes  it  subject  to 
defenses.     17-857. 

Evidence  on  question  of  liability  of  maker 
of  non-negotiable  instrument  to  as- 
signee.    17-857. 

Effect  of  general  verdict  for  plaintiff  in 
action  by  assignee  on  non-negotiable 
note.    17-857. 

Effect  on  liability  of  maker  of  non- 
negotiable  note  to  an  assignee  of  fact 
that  he  contracted  to  give  a  negoti- 
able one.     17-857. 

Givinp^  assignee  of  non-negotiable  paper 
right  to  sue  in  his  own  name  as  cut- 
ting off  defenses  of  maker.     17-857. 

Defenses. 

As  to  notes  transferred  or  assigned,  see 
supra. 

Innocence  of  the  person  threatened  as  af* 
fecting  note  given  to  prevent  or  sup^ 
press  a  criminal  prosecution. 
17-^26  (ease  p.  317). 

Defense  of  illegality  of  consideration  aa 
available  to  surety.     17-317. 

Evidence  that  note  was  executed  under 
threats  to  prosecute  a  son  for  the 
felony.     17-317. 

BeooTory  back   of  payments   mada. 

Innocence  of  the  person  threatened  as  af' 
fecting  right  to  recover  money  paid 
on  note  given  to  prevent  or  suppress 
a  criminal  prosecution.  17-^26 
(case  p.  323). 


BULOXMAXC 

Innocence  of  the  person  threatened  as  af' 
fecting  rights  or  remedies  in  respect 
of  contracts  made  or  money  paid  to 
prevent  or  suppress  a  criminal  prose' 
cution.     17-^39,  3^4. 


.    BLIND  ADVEBTIBINa. 

Hight  to  protection  against  appropriation 
thereof f  by  competitor.     i7— 773. 


BI.OOD    POISONINa 

Death  of  insured  from,  see  Insuranci. 


BOABD  OF  TBADE. 

Bitus   for   taoBOtion  of  m^emhership   in. 
17-^P. 


BONA  FIDE  PUBOHASEBS. 

Of  land,  see  Vendob  and  Purchasbil 


BONDS. 

On  attachment,  see  Attachment. 

Effect  of  purported  subscribing  udtness^s 
denial  or  forgetfulness  of  signature 
by  marie    17^1270. 

Commercial  bonds. 

BanJe's  lia:bility  for  loss  of  bonds  of  cus^ 
tomer,  received  for  safe^Teeeping. 
17^1217  (cases  pp.  1206,  1213). 

Liability  of  bank  for  representation  of 
its  officers  in  making  sale  of.    17-192. 


BOOKS. 

In  schools,  see  Schools. 


BOBBOWINO  MONET. 

Power  of  municipality  as  to,  see  MuNIO 
iPAL  Corporations. 


Tbe  daak  im 

17  A.L.R.— 96. 
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Conveyance  of  land  bounded  on  highway 
^s  conveying  title  to  land  under  high^ 
way.     17-1242. 


Of  contract,  see  Contracts. 


BRIDGES. 


Evidence  in  prosecution  for,  of  possession 

of    stolen    property    or    burglarious 

tools.     17-902. 
Necessity    of    ^'breaking"    to    constitute 

crime.     17-902. 
Necessity  that  entry  be  with  intent  to 

commit  larceny  or  a  felony.     17-902. 


BUSINESS. 

Unfair  competition,  see  Unfair  Comfb- 

TITION. 


liiability  for  injury  by  shock  from  electrio 
wires  on  bridge.     17-795,  823. 


As  to  factors,  see  Factors. 

Compensation. 

Right  to  recover  on  quantum  meruit  for 
broJcer*8  services  in  buying  or  selling 
real  estate,  where  contract  ums  not  in 
toriting,  as  required  hy  statute  in  re- 
lation to  brohers,  17—801  (case  p. 
886) . 

Evidence  of  subsequent  oral  modification 

of  written  ag^reement  as  to  commis- 

•  sions.     17-1.  ^ 

Pleading  in  suit  to  recover  quantum  mer- 
uit for  services  under  void  contract. 
17-885. 

Pecuniary  benefit  from  services  of,  as 
consideration  for  note  for  commis- 
sion.   17-1292. 


BUILDIKO       AlfD       CON8TRUGTION 

CONTRACTS. 

dtfeaning  of  word  ** similar*'  in  building 

contract,    17^-103, 
Liability  of  corporation  on  contract  of 

promoters  for  construction  of  build» 

ing,    i7— 4PS. 


BUHiDIKG  MATERIAI^. 

Obstruction  of  sidewalk  by,  as  proximate 
cause     of     injury,     see     Proximate 

CAU3X. 

Right  to  use  street  for.     17-637. 
Liability  of  city  for  injury  resulting  from 
obstruction  of  street  by.     17-687. 


BUSIITESS  INTEREST. 

Agreement  to  protect  business  interests 
of  promisee's  widow  as  without  con- 
sideration.    17-1296. 


BUTTER. 

Ae   ''food*'   uHthin  meaning  of  statute, 
1 7'-128S. 


BT.I.AW8. 

Of  insurance   company,   see   Insxtrangb. 


#  ■» 


CABS. 

See  EUcKS  and  Cabs. 


#  ■» 


CAMP-MEETING  SOCTBTT. 
Exemption  from  taxation,    17^10S0» 


CANCEI.ATION. 

Of  contract,  see  Contracts. 


CANNING    COMPOUND. 

As   **food**   tcithin   meaning  of  statute* 
17'~1284:. 


■^-^' 


CARRYING  WEAPONS. 

When  carrying  of  concealed  tveapons 
deeme-d  proxinuite  cause  of  death  or 
injury f  so  as  to  preclude  recovery  «it- 
der  itiaurance  policy,    J7— iOlJ8. 


Italic  type  Indicates  points  ^Hth  annotation f- T«mam  tsrpe,  points  witbont. 
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Liability  of  seller  or  manufacturer  for 
injury  due  to  defects,  see  Negli- 
gence. 

Complaint  against  master  and  servant  for 
latter 's  negligence  as  misjoinder  of 
actions  of  trespass  and  case.    17-617. 


CATAIiOGUEB. 

Right  to  protection  against  appropria" 
tion  by  competitor  of  matter  in. 
17-763  (case  p.  747;. 


CATCHWORD. 

ft 


Right  of  one  who  has  adopted  a  catch' 
word  as  distinctive  form,  of  advertise' 
ment  to  protection  against  unfair  ap- 
propriation  thereof,     17^769. 


•^^ 


CAUSE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Question  for  jury  as  to,  see  Trial. 


CAVEAT  EMPTOR. 


See  Salk 


CEMENT. 

Sufficiency  of  allegations  in  an  action  for 
losses  caused  by  defective  cement 
manufactured  by  defendant.    17-669. 


Exemption  of,  from  taxation,  see  Taxes. 


CHATTEL  MORTGAGE. 

Chattel  mortgage  as  security  for  debt. 
17-1410. 

What  i8. 

Distinction  between  conditional  sale  and 
chattel  mortgage,    17—1427, 

Absolute  sale  uHth  reservation  of  title  as 
security,  as.  17^X427  (cases  pp, 
1410,  1410). 

Purchase  with  agreement  to  resell  on 
specified  terms  as.     17-1410. 

Instrument  securing  purchase  price  as 
mortgage  where  loss  falls  on  pur- 
chaser, on  destruction  of  article  sold. 
17-1410. 

T^itneMes  to. 

Effect  of  purported  subscribing  witnesses 
denial  or  forgetfulness  of  signature 
by  tnarlc.    17'~1276. 


CHATTEI.S. 


Sale  of,  see  Sale. 


CHECKS. 

Right  of  previous  holder  of  checTc  paid 
by  bantc  to  take  advantage  of  deposi' 
tor's  failure  to  exam^ine  vouchers  in 
order  to  discover  forgeries.  17^^966 
(case  p,  962). 


CERTIFICA  TES. 

As  evidence,  see  Evidence. 

Certificate  of  death  as  prima  facie  evi- 
dence of  cause  of  death.     17-346. 

What  matters  shall  be  stated  in  death 
certificates  as  proper  matter  for  de- 
termination  of   legislature.      17-346. 


CHANGE. 

Of   by-laws   of   insurance   company,  <  see 
Insurance. 


CHAPEL. 

Exemption  of,  from,  toMxtion.    17-^1030 . 


CHEWING  GUM. 

As   "food**   within  meaning  of  statute. 
17''1286. 


CHOICE  IN  ACTION. 

Gift  of,  see  Giet. 

#>» 

CHURCHES. 

See 'Religious  Societies. 


CIRCUIAR8. 

Right  to  protection  against  approprim^ 
tion  by  eontpetitor  of  matter  tkl 
J  7-7 64   (case  p.  747J. 


Tke  daA  In  ^meh  ei'tation  standi  for  A«Ii.R. 
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• 


Inquiry   into   surrounding   circumstances     Telegram  between  two  points  in  one  state 

which  passes  through  the  accustomed 

relay  point  in  another  as  interstate 

H-103. 


in  construing  contract.     17-92. 


CmCUMSTAllTIAI.    EVIDENCE. 

Weight  and  sufficiency  of,  see  Evidence. 

GI.AIM. 

Against  city,  presentation  of,  see  Munic- 
ipal Corporations. 


commerce. 


CI.AT. 

Ab  a  "mineral'*  uHthin  meaning  of  deed, 
lease,  or  license,     Il-^ISS. 


CLEROT  HOUSE. 

Exempidon  from  taxation,     1 7^-1 03^. 


COGKFIOHTINO. 

When  violaHon  of  law  as  to,  deemed 
proximate  cause  of  death  or  injury, 
so  as  to  preclude  recovery  under  poU 
icy  of  life  or  accident  insurance. 
17^X008. 


COFFEE  GBOITNDB. 

Ab  *'food**   uHthin   meaning   of  stiiiute* 
17''1285   (case  p.  1276). 


COIXATEBAI.    XICHERITANCE    TAX 


See  Taxes. 


COIXECTOR. 

JAability  of  employer  for  injuries  infUet' 
ed  by  automobile  while  being  driven 
by  or  for  collector.    17'~021,         % 


COMBINATIONS. 

Illegal    combination    generally,    see    Mo- 
nopoly  AND   COBIBINATIONS. 


COMMISSION  MERCHANTS. 

See  Factors. 


♦  •» 


COMMISSIONS. 

Of  brokers,  see  Brokers. 
Federal  Trade  Gommissiony 
Trade  Commission. 


^•» 


COMMITMENT. 

Review  of,  by  habeas  corpus,  see  Habeas 
Corpus. 


COMPENSATION. 

Of  broker,  see  Brokers. 

For  services  of  corporate  promoters,  see 

Corporations. 
On  exercise  of  right  of  eminent  domain, 

see  Damages. 
Of  school-teacher,  see  Schools. 


COMPETITION. 

Unfair  competition,  see  Unfair  Competi^ 

TION. 


COMPOSITION  WITH  CREBITOB8. 

Moral  obligation  to  pay  balance  of  lAaifn 
as  consideration  for  executory  prom- 
ise.    17-1335. 


COMPOUNDING  FEI.ONT. 

Innocence  of  person  threatened  as  af* 
fecting  rights  or  remedies  in  respect 
to  contracts  made  or  money  paid  to 
prevent  or  suppress  criminal  prose- 
cution. 17S2S  (cases  pp.  317, 
323 >. 


COMPUTATION. 

Of  time,  see  Time. 


Italle  type  Indioates  poimts  witli  aaaotatloB)  vo; 


type,  points  witliovt. 
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See  Carryino  Wbafons, 


OOKCEAUCENT. 

As  txBud,  see  Fraud  and  Deceit.. 


COKCESSIONB. 

Meaning  of  words  ** similar  privileges" 
in  contract  tiHth  concessionaire. 


OONDEMKATION. 

Of  propertyi  see  Eminent  Domain. 


CQNDITIOKAI.  8AI£. 


See  Sale. 


COmOITIOKS. 

See  Covenants  and  CoNDiTioNa 


^•» 


CONDUCT. 

Estoppel  by,  see  Estoppel. 


\ 


CONTECTIONERT* 


Am  **1ooW*   %ioithin  meaning  of  statute* 


CONFESSION. 

See  Eyidencb. 


CONFIDENTIAI.    COMMUNICATIONS. 

See  Privileged  Communications. 


CONFISCATION. 

Bight  to  jury  trial  in  case  of  seiMure  of 
property  alleged  to  he  illegally  used, 
17^60S  (case  p.  557>. 


Moral  obligation  arising  fron^  eonsden' 
tious  duty  to  provide  for  support  of 
relative  as  consideration  for  execU' 
tory  promise,    ll'-lSOl, 


CONSENT. 

Consent  of  ancestor  as  necessary  to  valid' 
ity  of  tratisfer  of  expecta^^  hy  prO' 
spective  heir,    17''606, 


CONSIDERATION, 

For  contract,  see  Contracts. 
For  conveyance  attacked  for  fraud, 
Fraudulent  Conveyances. 


CONSIGNMENT. 

Distinction  between  conditional  sale  and 
consignment,    17^1437,  1430, 


CONSFIRACT* 

What  necessary  to  establish  a  charge  of 
a  conspiracy  to  hinder  prosecation  of 
war.     17-263. 


CONSTITUTIONAI.  I.AW. 

As  to  taking  of  private  property  for  pub- 
lic use  without  coinpensatioii»  see 
Eminent  Doaiain. 

Bight  to  jury  trial,  see  Jury. 

Veited  rlghti. 

Power  of  state  to  authorize  change  in  by- 
laws of  mutual  benefit  society  so  as 
to  impair  vested  rights.     17--393. 

Separation  of  powers. 

Legislative  power  as  to  courts,  see  Courts. 

Vesting  in  the  courts  power  to  remove 
district  attorneys  from  office.    17-274. 

,Rigkts  of  perion  and  property;  eqnai 
protection;  dne  proeees;  police  poor- 
er—divoroe. 

Constitutionality  of  discrimination  as  be^ 
tween  husband  and  wife  as  to 
grounds  of  divorce,  i7— 79d  (case  p, 
780). 

—•foreign  attaelunent. 

Constitutionality  of  statute  prescribing 
conditions  of  right  of  defendant  in 
foreign  attachment  to  appear  and  de- 
Zend.     X7^8S4:  (case  p.  873), 


The  daili  in  eaok  eitatiott  stands  for  A.ZkB. 
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—  healtli  aad  aormla. 

General  rule  as  to  exercise  of  police  power 
to  protect  public  health  and  morals 
from  improper  use  of  private  prop- 
erty.    17-516. 

—  hospital!. 

Validity  of  statute  or  ordinance  relating 
to  location  of  hospital,  sanitariunif  or 
the   liJce,      11^523    (cases  pp.    618, 

die). 

—  insnraiioe. 

Validity  of  statutory  provisions  relating 
to  the  amount  or  basis  of  computa" 
tion  upon  settlement  of  life  insur^ 
ance    policies,       17'~960     (case    p. 

one). 

—  flohooli. 

Constitutionality  of  statutes  providing 
for  free  lexthoolcs  and  other  school 
supplies  for  individual  use  of  pupils, 
17-299   (case  p.  288), 


#•» 


CONSTRUCTION. 

Of  contracts  ^renerally,  see  Contracts. 
Of  insurance  policy,  see  Insurance. 
Of  pleading,  see  Pleading. 
Of  statute,  see  Statutes. 
Of  treaty,  see  Treaties. 
Of  wills,  see  Wills. 


CONSTRUCTION    CONTRACTS. 

See  Building  and   Construction   Con- 
tracts. 


#•» 


CONSTRUCTIVE  SERVICE. 

Doctrine  of,  as  applied  to  %crongfully 
discharged  servant,  17'~629  (case 
p,  628).  \ 


■♦♦»■ 


CONTEST. 


Of  will,  see  Wills. 


CONTINGENT  REMAINDER. 

Acceleration  of,  see  Wills. 


CONTINUANCE. 

Abuse  of  discretion  in  refusing,  see  Ap- 
peal AND  Error. 


CONTRACTS. 

Impairment  of  obligation  of,  see  Consti- 
tutional Law. 

Of  promoters,  see  Corporations. 

Presumption  and  burden  of  proof  as  to, 
generally,  see  Evidence. 

Liability  of  seller  or  manufacturer  for 
defects  in  things  sold  or  manufac- 
tured, see  Negligence. 

Novation,  see  Novation. 

Pleading  as  to,  see  Pleading. 

Specific  performance  of,  see  Specific  Per- 
formance. 

Implied  agreements. 

Pleading  in  suit  to  recover  quantum 
meruit  for  services  under  void  con- 
tract.   17-885. 

Conaideration. 

Consideration  of  conveyance  attacked  for 
fraud,  see  Fraudulent  Conveyances. 

Adequacy  of  consideration  as  necessary 
to  validity  of  transfer  of  expectancy 
by  prospective  heir,     17^^03, 

Moral  obligation  as  a  consideration  for 
an  executory  promise,  17'~1299 
cases  pp,  1292,  1296), 

Ag^reement  to  protect  business  interests 
of  promisee's  widow  as  without  con- 
sideration.    17-1296. 

Definiteness. 

Indefiniteness  as  affecting  specific  per- 
formance.    17-1. 

Formal  requisites;  Statute  of  Frauds. 

Parol  modification  of  written  contract, 
see  infra. 

Moral  obligation  connected  with  contract 
uHthin  Statute  of  Frauds  as  consid- 
eration for  executory  promise, 
17^-1353  (case  p.  1292). 

Right  to  recover  on  quantum,  fneruit 
for  broker's  services  in  buying  or 
selling  real  estate  tvhere  contract 
was  not  in  writing,  as  required  by 
statute  in  relation  to  hroleers, 
17—891    (case  p,  886), 

Right  of  vendee  who  enters  under  parol 
contract,  to  recover  for  improve^ 
nients  where  vendor  refuses  to  con- 
vey,    17—949   (case  p.  94:6), 

Effect  of  Statute  of  Frauds  on  right  to 
modify,  by  subsequent  parol  agree- 
ment, tvritten  contract  required  by 
statute  to  be  in  writing,  17— iO 
(c<ises  pp,   1,   7). 

Refusal  of  equity  to  allow  Statute  of 
Frauds  to  be  used  as  an  instrument 
of   fraud.     17-1. 

Necessity  that  sale  of  standing  timber  be 
in  writing.     17-7. 

Construction. 

Parol  evidence  as  to  meaning  of  parties 
to  contract,  see  Evidence. 


Italic  type  indicates  points  witk  annotationi  ron&an  type,  points  without. 
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Meaning    of    tixMrd    "similar,**      27-P4 

(case  p.   92) . 
What  are  ''minerals**  within  nkeaning  of 

deedf     letise,    or    license,       17'-' 1(^0 

(cases  pp.  i44,  14S). 
Contract  requiring  seller  to  loolc  to  prop^ 

erty    alone    for    payment,      ll'^ll^ 

(case  p.  710). 


Construing  ambiguous  contract  most 
strongly  against  the  party  preparing 
it.     17-92. 

Inquiry  into  surrounding  circumstances. 
17-92. 

Duty  to  ascertain  and  give  effect  to  mu- 
tual intention  of  the  parties.    17-92. 

Law  of  the  land  as  part  of  contract. 
17-1222. 


Validity. 

Formal  requisites,  see  supra. 

Contract  for  voting  trust,  see  Corpora- 
tions. 

Validity  of  contract  conveying  expect- 
ancy, see  Expectancies. 

Contracts  of  married  women,  see  Hus- 
band AND  Wife. 


Validity  of  agreement  by  hailee  of  instru' 
mentality  to  .  purchase  his  supplies 
from  bailor.    13—392  (case  p.  389)  , 

Innocence  of  the  person  threatened  as  af^ 
fecting  contract  made  or  money  paid 
to  prevent  or  suppress  a  criminal 
prosecution,  17'~326  (cases  pp, 
317,  323), 

Validity  of  by-law  of  mutual  benefit  aa- 
sociation  preventing  recovery  upon 
presumption  of  death  from  seven 
years*  absetice,  17—418  (cases  pp, 
393,  401,  400), 

Contracts  requiring  vendor  or  mortgagee 
to  looJc  to  property  alone  for  pay- 
ment,      17—714    (case  p.    710) . 

Moral  obligation  arising  from  illegal 
contract,  as  consideration  for  exec- 
utory  promise.     17—1362, 


—  remedies;  proceeds  of  unlawful  ooa- 
traot. 

Bight  of  purchaser  of  expectancy,  sale  of 
which  is  illegal^  to  recover  the  pur- 
chase money  paid^  attorneys'  fees  ex- 
pended in  defending  the  title,  or  the 
cost  of  improvements.    17-588. 

Performance;  breaoli. 

Measure  of  damages  for  breach,  see  Dam- 
ages. 


Effect  of  the  Statute  of  Frauds  on  right 
to  extend  by  subsequent  parol  agreC" 
ment  the  time  for  the  performance 
of  a  un*itten  contract  required  by  the 
statute  to  be  in  writing.     17—62, 

Impossibility  as  excuse  for  nonperform- 
ance.    17-1222. 

Hodifioation  by  paroL 


Effect  of  Statute  of  Frauds  on  right  to 
modify,  by  subsequent  parol  agrec" 
ment,  a  writteti  contract  required  by 
the  statute  to  be  in  un*iting»  17—10 
(cases  pp,  1,  7) . 

Estoppel  to  claim  that  parol  modification 

of  contract  is  invalid  because  not  in 

writing.     17-1. 
Parol  modification  of  written  contract  for 

sale  of  timber  as  to  time  for  removal. 

17-7. 

Beaeission. 

Payment  of,  or  offer  to  pay,  principal 
and  legal  interest  as  condition  of 
relief  in  equity  against  usurious  con- 
tract,     17—123  (case  p.  119), 

Treating  legal  rate  of  interest  as  the 
amount  which  one  seeking  cancela- 
tion of  usurious  contract  should  pay 
as  a  condition  of  relief.     17-119. 


Necessity  of  pleading  the  illegal  contract 
where  will  is  attacked  because  the 
product  of  a  contract  void  as  against 
public  policy.     17-218. 

Sustaining  provision  of  contract  which 
tends  to  bar  unjust  and  fraudulent 
claims.     17-406. 

Rule  that  contract  must  be  in  some  way 
injurious  to  the  interests  of  society 
to  render  it  void  as  against  public 
policy.     17-406. 

Contract  waiving  a  constitutional  or 
statutory  right  or  changing  an  estab- 
lished rule  of  law.     17-406. 

Contract  to  purchase  an  expectancy. 
17-588. 

Contract  changing  an  established  rule  of 
evidence.     17-406. 


CONTRIBUTORY  NEOUGENCE* 

See  Nbgligencb. 


#»» 


COPYRIGHT. 

Failure  to  state  residence  of  applicant  in 
^        application  for.     17-743. 
Application  in  name  of  partnership  with- 
i        out  designating  the  members  of  the 
firm.     17-743. 


The  dask  in.  eaok  oltation  stands  for  AJIuWL 
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Right  to  protection  against  appropria* 
tion  of  advertising  matter  or  meth* 
ods.    i7->774  (case  p.  7^), 

Discretion  of  trial  judfi:e  as  to  damages 
for.    17-743. 


•^-•^ 


Power  of  corporation  to  adopt  promotex:^^ 
afirreement  to  issue  stock  in  compen- 
sation for  services  in  selling  it» 
17-441. 

—  rabsoription  for* 

Binding  effect  on  corporation  of  «u5- 
scription  contracts  of  promoters, 
17-^S4  (case  p,  441), 


CORPOItATIONS. 

Banks,  see  Banks. 

Exemption  of,  from  taxation,  see  Taxes. 

ReorgaBlxation. 

Question  whether  reorganization  of  cor- 
poration with  the  same  ownership 
and  management  creates  a  new  cor- 
poration or  merely  continues  the  orig- 
inal one  under  a  new  name.     17-376. 

Reorganization  of  corporation  as  a 
change  of  title  within  meaning  of  fire 
insurance  policy.     17-376.    . 

Contracts. 

Contracts  of  promoters,  see  infra. 

Officers;  director!. 

Imputing  to  corporation  knowledge  of  of- 
ficer or  agent,  see  Notice. 

Right  of  holder  of  majority  stock  in  cor- 
poration to  provide  by  his  will  for 
the  election  through  a  trust  of  cer- 
tain persons  as  directors  for  a  period 
of  time.     17-218. 

Validity  of  provision  in  will  bequeathing 
majority  stock  in  corporation  to 
trustees  and  expressing  the  desire 
that  certain  persons  be  continued  as 
managers.     17-218. 

Promoters. 

Liability  of  corporation  on  contr€U)ts  of 
promoters,  17-^462  (cases  pp.  431, 
441). 

Imputing  knowledge  of,  to  his  corpora- 
tion.    17-431. 

Recovery  against  a  corporation  on  con- 
tract of,  on  the  theory  of  novation. 
17-441. 

Compensation  for  services  generally. 
17-431. 

Stock* 

Validity  and  effect  of  provisions  in  trill 
to  control  voting  power  of  corporate 
stock,     17—238    (case  p.   218), 

Power  of  corporation  to  issue  its  stock 
at  a  discount  or  in  any  manner  ex- 
cept for  full  value.    17-441. 


^  trust  or  pooling  agreoment  as  to  rot* 
ins. 

Definition  of  voting  trust.     17-218. 

Agreement  between  holder  of  a  majority 
of  the  stock  of  a  corporation  and  per- 
sons whom  he  names  in  his  will  as 
trustees  of  the  stock,  with  directions 
to  elect  themselves  directors,  that  they 
will  carry  out  his  policies  as  to  man- 
agement.    17-218. 

Dissolntion. 

Effect  upon  lease  of  dissolution  of  cor^ 
porate  lessee,  17^^632  (case  p, 
S27). 

Right  of  stockholders  to  property  of  dis- 
solved corporation  as  tenants  or 
owners  in  common.     17-527. 

Foreign  corporations. 

Foreign  insurance  companies,  see  Insur- 
ance. 


CORPUS  DELICTI. 

Necessity  of  proving  corpus  delicti  before 
a  conviction  can  be  had.     17-902. 

Sufficiency  of  proof  of.     17-902,  1276. 

Extrajudicial  confession  to  aid  in  proof 
of.    17-1276. 


CORROBORATION. 

Testimony   of   accomplice,  see   Criminai» 
Law. 


COSTS. 

Adjudging  cost  of  construing  will 
against  contestant  instead  of  estate. 
17-1377. 

Right  of  remaindermen  to  attack  judg- 
ment for  costs  payable  out  of  estat* 
in  will  contest.     17-1377. 


Italic  type  indicates  points  ^Ht1&  annotation;  ro 
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CM>TENAIfT8. 

Aji9iontnmU  to  cotenant  oa  breach  of  pro^ 
vision  in  lease  against  assignment  or 
wubletHng.     I^-^ISS. 


^•» 


COVNTEBFEITINO. 

Meaning  of  word  ''similar'*  in  statutes  as 
to.    ll'-oe. 


COUNTIES. 

Judicial    notice    as    to    population 
17-218. 


of. 


COUIITS. 

Election  between,  see  Trial. 


COUBTS. 

Judicial  notice  by,  see  Evn>ENGB« 
Jurlsdletlon  cenerallx. 

Meaning  of  word  " similar**  in  statute  ae 
to  jurisdictions  of  courts.     17— P 7. 

Duty  of  court  of  its  own  motion  to  con- 
sider the  question  of  its  jurisdiction. 
17-274. 

Belation  to  other  departments  of  bot« 
eminoiit. 

Power  of  court  to  determine  whether 
treaty  rem,ains  in  force.     17^^636. 

Bight  of  court  to  review  decision  of  Fed- 
eral Trade  Commission  as  to  what  is 
unfair  competition.     17-389. 

What  matters  shall  be  stated  in  death 
certificates  as  proper  matter  for  de« 
termination   of   legislature.      17-346. 

JTnrisdiotion  OTor  associatioiis. 

Right  of  courts  to  interfere  with  exercise 
of  discretion  of  benefit  society  as  to 
change  of  by-laws.    17-406. 

XiesislatiTe  power  as  to. 

Bight  to  transfer  from  a  county  to  a  cir- 
cuit court  full  probate  jurisdiction, 
involving  power  to  determine  the  va- 
lidity of  a  will  as  matter  of  law. 
17-218. 


OOVENAKTS  AKD  CONDITIONS. 

Condition  of  right  to  rescind  contract,  see 
Contracts. 


Covenants  in  lease,  see  Landlord  and 
Tenant. 

Building  restriction  as  a  property  right 
for  talcing  of  which  compensation 
must  he  made,  i7— 554  (case  p. 
543). 

Constitutionality  of  statute  prescribing 
conditions  of  right  of  defendant  in 
foreign  attachment  to  appear  and  dS' 
fend,     J 7— ^^4   (case  p,  873). 

Effect  of  condition  in  note  as  to  extend- 
ing time  of  payment,  on  its  negoti- 
abUity.     17-867. 


Wlio  may  enforce. 

Bestrictions     as     to 
17-643. 


use    of    property. 


OOVJSHTUUIL 

See  Husband  and  Wifb. 


€BEAM  OF  TABTAB. 

£s  *'food**   ufithin  meaning  of  sioJtule. 
17^1236. 


^•» 


CBIMINAX  JJLW. 

Compounding  felonies,  see  Compounding 

FELONY. 

Disorderly  houses,  see  Disorderly  Houses. 

As  to  extradition,  see  Extradition. 

Habeas  corpus,  see  Habeas  Corpus. 

Abandonment  of  wife,  see  Husband  and 
Wife. 

Right  to  jury  trial,  see  Jury. 

Strict  construction  of  penal  or  criminal 
statute,  see  Statutes. 

Violation  of  Sunday  law,  see  Sunday. 

See  also  Abortion;  Adultery;  Arson; 
Conspiracy;  Counterfeiting;  Em- 
bezzlement; False  Pretenses;  For- 
nication; Internal  Revenue;  Liq- 
uors; Larceny;  Lottery;  Monopoly 
AND  Combinations;  Rape. 

lateiit. 

Intent  as  essential  element  of  crime  of 
burning  property  to  defraud  insurer, 
17-1180. 

Intent  as  element  of  crime  of  burglary. 
17-902. 

Defenses. 

Burden  of  proving,  see  EvmsNCl. 

Repentance  and  attempt  to  remove  poison 
from  food  as  defense  to  prosecution. 
17-1276. 


The  dash  im  eaok  oitatlott  stamda  for  A.Ii.It« 
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Prooednre. 

Presumption  and  burden  of  proof  in  crim* 
inal  cases  generally,  see  Evidence. 

New  trial,  see  New  Trial. 

Correcting  verdict  in  criminal  case,  see 
Trial. 

Right  of  defendant  in  criminal  case  to 
conduct  defense  in  person,     17'~260 
(case  p,  253) . 

Refusal  to  permit  accused  to  mak^  un- 
sworn statement  to  jury  at  close  of 
case.    17-253. 

Discretion  as  to  granting  separate  trials 
of  defendants  jointly  indicted  for  mis- 
demeanor.    17-253. 

Reviewability  on  appeal  of  refusal  to  ac- 
cept plea  of  non  vult.     17-1090. 

Sentence;  pnniilmient. 

Review  of  commitment  by  habeas  corpus, 
see  Habeas  Corpus. 

Meaning  of  words  "similar  offense^*  in 
statute  as  to  punishment  of  crime, 

Becommendation  to  meroy. 

Becommendation  to  mercy  in  criminal 
case,  Jf7— 11  Jf  7  (cases  pp,  1090, 
1008,  1108). 

Prejudicial    error    in    instruction    as    to. 

17-1090. 
Power  of  jury  to  bind  court  by.    17-1098. 
Absolute  discretion  of  jury  to  recommend 

mercy.     17-1108. 


DAMAGES. 


Evidence  on  question  of,  see  Evidengb. 


^•» 


CROSS-EXAMINATION. 


Of  witness,  see  Witnesses. 


CTJMtJLATIVE   INSTRUCTIONS. 

See  Trial. 


^^ 


CUSTOM  AND  USAGE. 

Effect  of  usage  or  custom  on  duty  of 
factor  or  commission  tnerchant  uHth 
respect  to  care  and  protection  of 
goods  intrusted  to  him.     17—539, 

Sufficiency  of  testimony  of  one  witness  to 
prove  a  custom  where  the  statute  re- 
quires two.     17-535. 


CUSTOMS  DUTIES. 


See  Duties. 


Meaning  of  word  ** similar"  in  rule 
quiring   discharged  servant   to 
similar  employment,     17—98 

Breaoh  of  oontract. 


Wrongful  discharge  of  servant;  doctrine 
of  '^constructive  service,**  17—629 
(case  p,  628) , 

General  rule  as  to  amount  recoverable  by 
employee  wrongfully  discharged. 
17-628. 

Right  of  guest  in  hotel  to  recover  for  in- 
sults and  abuse  in  action  for  breach 
of  contract  as  fully  as  if  he  sued  in 
tort.     17-134. 

Torts  generally. 

Discretion  of  trial  judge  as  to  damages 
for  infringement  of  copyright. 
17-743. 

Condemnatioii  or  depreciation  in  Tain* 
by  eminent  domain. 

Meaning  of  word  '*sim.ilar**  within  rule 
that  evidence  of  price  paid  for  a<m- 
ilar  tracts  is  admissible  in  condemn 
nation  proceedings,     17—101, 

Valuation  for  purposes  of  tajcation  as 
evidence  of  value  of  property  in  emi' 
nent  domain  proceedings,     17—171* 

Right  of  owner  of  fee  "burdened  u:ifh 
easement  in  nature  of  street,  privat-e 
or  public,  to  compensation  on  con^ 
dentnation  of  property  for  jiublic 
street,      17—1249    (case  p,    1242). 

Right  to  set  off  benefits  to  part  of  tract 
which  is  not  taken  but  is  subject  to 
assessment  for  improvement,  against 
damages  for  taking  part  of  tract  for 
public  improvement,  17—64  fccue 
p.  59), 

Prohibition  against  act  of  court  permit- 
ting condemnation  commissioners  to 
ignore  the  destruction  of  an  easement 
in  assessment  of  damages.     17-543. 

Mental  angnish. 

Right  of  guest  abused  and  insulted  by  inn- 
keeper to  damages  for  humiliation 
and  injury  to  his  feelings.     17-134, 

How  question  of  right  of  sender  of  tele> 
gram  to  recover  for  mental  suffering 
caused  by  its  nondelivery  may  be 
raised.     17-103. 

When  telegram  constitutes  intei^Aate 
commerce  so  that  mental  suffering 
for  delay  in  delivery  cannot  be  re- 
covered.    17-103. 


Italic  type  indicates  points  with  annotation;  roman  type,  points  witliont. 
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Electricity,  Bee  Eljectricity. 


DAKOEBOUS  ATTBAOTION8. 

See  NEGLiGENca 


See  Frath)  and  Deceit. 


DEGUIBATIOK8. 

Evidence  of,  see  Evidence. 
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Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Presumption  and  burden  of  proof  as  to, 

cause  of,  see  Evidence. 

Blifkt  of  aetioii  for  eaiui»K. 

Death  from  an  electric  shock,  see  Elec- 
tricity. 


DEATH  CEKTiJb'lCATE. 

As  evidence,  see  Evidence. 

What  matters  shall  be  stated  in  death 
certificates  as  proper  matter  for  de- 
termination  of   legrlslature.      17-346. 


Indebtedness  of  municipality,  see  Munic- 
ipal Corporations. 

Moral  ohligatiim  arising  from  voluntary 
payment  of  another's  debt  as  con- 
sideratlon    for    executory    promise. 


DEBTOB  AND  CBEDITOB. 

Insolvency  of  debtor,  see  Assignments 
FOR  Creditors;  Bankruptcy;  Insol- 
vency; Receivers. 

Attachment  by  creditor,  see  Attachment. 

Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

Rights  of  husband's  creditors  as  affected 
by  marital  relations  of  debtor,  see 
Husband  and  Wife. 

When  attempt  of  creditor  unlawfully  to 
seize  property  as  security  deemed 
proximate  cause  of  death  or  injury, 
so  as  to  preclude  recovery  under 
policy  of  life  or  accident  insurance* 


^•» 


DECEASED  PEBSOK. 


DEDICATION. 

Right  of  one  retaining  fee  on  dedicating 
street  to  interfere  with  absolute  pub- 
lic use  of  property.     17-1242. 

Dedication  by  filing  plat  of  subdivision 
for  record.     17-1242. 

Bounding  lots  on  streets  designated  on 
recorded  plats  as  dedication.    17-1242. 

BeTocation. 

Revocation  by  attempted  sale  to  previous 

grantee  of  strip  designated  as  street 

in  former  deed.     17-1242. 
Cessation  of  right  of  revocation  on  public 

use   of   land   dedicated   as   highway. 

17-1242. 


#  ■» 


DEEDS. 

Covenants  in,  see  Covenants  and  Con- 
ditions. 

Witneises. 

Effect  of  purported  suhseribing  teitneaa'a 
denial  or  forgetfuVness  of  signature 
by  marie,    X7'~1276, 

Gonstmction,  efleet,  and  validity. 

Estoppel  by,  see  Estoppel. 
Parol  evidence  as  to  meaning  of  parties, 
see  Evidence. 

What  are  "minerals**  uHthin  meaning  of 
deed,  17'~160  (oases  pp,  14^, 
14S). 

Ascertainment  of  intent  of  parties  as  to 
the  extent  of  minerals  granted  by 
deed  of  coal  and  all  other  minerals. 
17-144. 


DEFENDANTS. 

Parties  defendant,  see  Parties. 


DEFENSES. 


Moral  obligation  connected  %pith  debt  or      To  civil  actions,  see  Action  or  Suit. 

estate  of,  as  consideration  for  execu'      To    criminal    prosecution,    see    CRIMINAL 
tory  promise,     17'~1813,  Law. 

Tl&e  dasli  i»  eacli  citation  stands  for  A.L.B. 
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Burden  of  proving,  see  Evidencb. 
To  criminal  liability  for  abandonment  of 
wife,  see  Husband  and  Wife. 


DEFINITENESS. 

See  Uncertainty  and  Indefinitsness. 


^•» 


DEI.AY. 


In  transmission  or  delivery  of  telegram, 
see  Tblegraphs. 


#  ■» 


DELIVERY. 

Of  gift,  see  Gift. 

Of  telegram,  see  Telegraphs. 


DEMAND. 

Against   city,    see    Municipal   Corpora- 
tions. 


#•» 


DEBIURRER. 

In  general,  see  Pleading. 
To  evidence,  see  Trial. 


DENIAI- 

Effeet  of  purported  subscribing  witness's 
denial  of  signature  by  marh. 
17^12e'7    (case  p.   1203). 


DESCENT  AND  DISTRIBUTION. 

Tax  on  right  to  take  property  by,  see 
Taxes. 

Inheritance  by  or  from  aliens  as  proper- 
subject       of       treaty       regulations. 
17-037. 


DESERTION. 

Of  wife,  criminal  liability  for,  see  Hus< 

BAND  AND  WiFE. 


DESTRUCTION. 

Effect  of  destruction  of  property  after 
judicial  or  execution  sale,  on  rights 
and  liabilities  of  successful  bidder, 
17-970  (case  p.  966). 


DEVIOEft. 

Right  to  protection  against  appropriation 
thereof,  by  competitor.  27—770, 
77*. 


DIAMONDS. 

As  "minerals"  within  meaning  of 
I7-jr59. 


#  ■» 


DIRECTION  OF  VERDICT. 


See  Trial. 


DISABILITIES. 

Of  married   women,  see   Husband   and 
Wife. 


#  ■» 


DISCHARGE. 

Of  servant,  see  Master  and  Servant. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  or  Discontinue 

ANCE. 


DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error. 


DISMISSAL  OR  DISCONTINUANCE^ 

Necessity  of  giving  notice  of  writ  of  er- 
ror to  defendants  dismissed  from  tha 
action.     17-637. 


DISORDERLY   HOUSES. 

Might  to  jury  trial  in  case  of  seizure  of 
property  in  house  of  iU  fame. 
i  7-573. 

When  visiting  house  of  ill  fame  deemed 
proxim^ate  <fause  of  death  or  injury, 
so  as  to  preclude  recovery  under  pol- 
icy of  life  or  accident  ineuranoe. 
17-^1010. 


#•» 


DISSOLUTION. 

Of  corporation,  see  Corporations. 
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DI8TBICT   Aim   PROSECVTIira  AT- 

TORNEY&L 

Removal  of,  see  OFFiCERa 


#  ■» 


BBUG8  AND  DRUGGISTS. 

lAahility  of  fnanufaeturer  or  packer  of 
drugs  for  injury  to  person  of  uUU 
mate  consumer  toho  purchased  from^ 
a  m,iddlem,an,    17'~OS6. 


DrVlDXiNDS. 

To  insured,  see  Insurance. 


DIVORCE. 

Necessity  of  appointment  of  guardian  ad 
litem  for  a  minor  who  is  a  party  in 
an  action  for  divorce.  17^900 
(case  p.  S96). 

Discretion  of  state  under  Federal  Con- 
stitution in  regulation  of  divorce. 
17-789. 

Gronnds. 

Constitutionality  of  discrimination  as  be- 
tween  husband  and  tcife  as  to 
grounds   of  divorce.      17—793. 

Alimony. 

Discretion  in  awarding  temporary  ali- 
mony and  attorneys'  fees.     17-396. 


DOGUMIINTARY  EVIDENCE^ 


See  Evidence. 


DONATION. 

Of  public  money,  see  Public  Moneys. 


DORMANT  JUDGMENT. 


DRUNKENNESS. 

When  intoxication  deemed  proximaie 
cause  of  death  or  injury,  so  as  to 
preclxule  recovery  under  policy  of  life 
or  accident  insurance  stipulating 
against  liability  for  injury  while  en^ 
gaged  in  criminal  act,     17—1912, 

Mental  condition  which  trill  justify  ap- 
pointnient  of  guardian  for  drunkard, 
17-1987. 


DUPIiICITT. 

In  pleading,  see  Pleading. 


DURESS. 

Innocence  of  the  person  threatened  as  af- 
fecting rights  or  remedies  in  re- 
sped  of  contracts  made,  or  money 
paidf  to  prevent  or  suppress  a  crimi" 
nal  prosecution.  17—326  (cases  pp. 
317,  323). 

Availability  to  surety  on  note  of  defense 
of  duress.     17-317. 

Note  executed  by  father  to  pay  debts  of 
son  under  threats  of  deotor  to  pros- 
ecute the  son  for  embezzlement. 
17-317. 


See  Judgment. 


DUTIES. 

Meaning  of  word  ** similar'*  in  statute 
relating  to  im,port  duties.  17—96, 
98. 


DRAINS  AND  SEWERS. 


EASEMENTS. 


Mffect  of  exemption  of  religious  "body 
or  societ^j  fnym  tax  to  exempt  it 
from  special  assessment  for  drain  or 
sewer.     17—1909. 


Prohibition  against  act  of  court  permit- 
ting condemnation  commissioners  to 
ignore  the  destruction  of  an  easement 
in  assessment  of  damages.     17-543. 


DRINKS. 


EDUGATIONAI.  INSTITUTIONS. 


See  Beverages. 


Exemption  of,  from  taxation,  see  TaxeslI 


Tke  daA  In  eao1&  oitatioii  stands  for  A.Ii.R. 
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Question  for  jury  as  to,  see  Trial. 


EGGS. 

Ab   **food**    within   meaning  ot  statute. 


Duty  of  trial  court  to  direct  acquittal 
for  insufficiency  of  the  evidence. 
17^922, 

Embezzlement  by  partner,  17'^9S2 
(caae  p.  980). 


ELECTION. 

Between  counts,  see  Trial. 

To  exercise  option  to  purchase  contained 
in  lease,  time  for.     17-1233. 


EMERGENCT. 

What  is  '^emergency**  ufUhin  exception  to 
limitation  of  tax  levy  or  municipal 
indebtedness.  ll^^dSO  (case  p. 
S81). 


ELECTIONS. 

At  stockholders'  meetings,  see  Corpora- 
tions. 

Meaning  of  word  *' similar**  in  statute  as 
to  elections.     17'~10O, 


4  •  » 

EMINENT  DOMAIN. 

Amount  of  compensation,  see  Damages. 

Might  of  owner  of  fee  burdened  urith 
easement  in  nature  of  street,  private 
or  public,  to  compensation  on  con' 
demnation  for  public  street. 
17^1249  (case  p.  1242). 

Building  restriction  as  property  right  for 
talcing  of  which  compensation  must 
be  made.    17—554  (case  p.  54J>. 


ELECTRICITY. 

Meaning  of  word  "similar"  in  statute  as 
to  price  for  electricity.     17^^98. 

Injuries  from. 

Duty  to  guard  against  danger  to  children 
by  electric  tvires.  17—833  (cases 
pp.  796,  803,  807,  813,  823,  829)  • 

Degree  of  care  to  be  exercised  by  one  us- 
ing electricity  for  profit.     17-795. 

Degree  of  care  required  of  persons  trans- 
mitting electricity  for  use  in  private 
houses.     17-807. 

Duty  to  insulate  wires  where  public  is 
likely  to  come  into  contact  with  them. 
17-795. 

Lighting  streets  as  a  governmental  func- 
tion of  municipality  so  as  to  excuse 
it  for  injury  through  defectively  in- 
sulated electric  wires.     17-829. 

Variance  between  allegations  and  proof. 
17-807. 

Question  for  jury  as  to  negligence. 
17-795,  829. 

—  eontribvtory   negllgenoe. 

Contributory  negligence  of  fourteen-year- 
old  boy  trespassing  on  bridge  chord 
above  which  wires  are  strung. 
17-795. 


ENDORSEMENT, 


See  Indorsement. 


4<» 


\ 


ENDOl^VMENT   FUND. 

Exem,ption  from  taxation  of  endowment 
or  funds  of  religious  society, 
17-1035. 


ENFORCEMENT. 

Of  ordinance,  see   Municipal   Corpora- 
tions. 


^•» 


EPIDEMIC. 

Teacher^s  right  to  compensation  while 
school  closed  because  of.  17—122^ 
(case  p.  1222) . 


#»» 


ELEEMOSYNARY  INSTITUTIONS. 

Exemption  of,  from  taxation,  see  Taxes; 


EQUIPMENT. 

ZAabiUty  of  corporation  on  eontracts  of 
promoters  for  purchase  of  equips 
ment,     17—496. 


I«»^^ : . . . : J-  '  ■  -  -.     — 
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SaUITABXiS  ESTQPPEI.. 

€66  ESTOPPSaUi 


Sstoppel  by  reoelTias  beneftts* 

Acceptance  of  heneftts  as  rendering  cor- 
poration liable  on  contracts  of  pro- 
moters,     jt7— 477     (cases    pp,    ^31, 


EQUITY. 

Injunction,  see  Injunction. 

Validity  and  effect  in  equity  of  transfer 
of  expectancy  hy  prospective  heir, 
17^601. 

Belief  in  equity  from  forfeiture  of  lease 
for  nonpayment  of  rent  lost  in  the 
mail.     17-1233. 

Equity  prinoiplet. 

JPayntent  of,  or  offer  to  pay,  principal 
and  legal  interest  as  condition  of  re* 
lief  in  equity  against  usurious  oon^ 
tract,     17—123   (case  p*  119)  ^ 

Refusal    of   equity   to    allow    Statute   of 

Frauds  to  be  used  as  an  instrument 

of  fraud.     17-1. 
Treating  a  mortgage  void  for  usury  as  a 

valid  security  for  the  amount  justly 

due.     17-119. 


Admissibility  of  proof  of  attempt  at 
cape.    17-902. 


ESTOPPEL. 

Estoppel  by  deed. 

Attempted  tranBfer  of  expeetaney  €LS 
creating  estoppel,  17-^616.  (case  p. 
&88), 

Sqwitable  eetoppel  seneTally. 

ft 

9atoppel    of    maker    of    non-negotiahle 
paper  to  set  up   against  transferee 
defense  good  against  payee,    1 7*^69 
(case  p.  S67), 

Estoppel  by  eonduety  request,  or  Ad- 
Biisslons. 

Estoppel  to  claim  that  parol  modification 
of  contract  is  invalid  because  not  in 
writing.     17-1. 

Estoppel  by  lacbes,  silenoe,  or  •oqui- 
eseenee. 

Estoppel  of  maker  of  non-negotiable  note 
to  set  up  defense  in  action  by  trans- 
feree.   17-857. 


ETHICS. 

Moral  obligation  arising  from,  ethical 
motives  as  consideration  for  execu" 
tary  promise,     17—1302, 

Power  of  courts  to  prevent  breaches  of 
ethical  rules  which  violate  no  rule 
of  law.    17-747. 


EVIDENCE. 

» 

Validity  of  contract  changing  established 
rule  of  evidence.     17-406. 

Judicial  notioe. 

Judicial  notice  of  counties  wherein  a 
statute  is  operative,  where  its  opera- 
tion is  based  on  population.    17-218. 

Presmnptioas  and  burden  of  proof. 

Presumptions  on  appeal,  see  Appeal  and 
Error. 

Bresum^ption  and  burden  of  proof  in 
case  of  transfer  of  eocpectanoy  by 
prospective  heir,     17—009, 

Validity  of  stotutes.    17-288. 

Duty  of  injured  employee  seeking  com- 
pensation for  loss  of  earning  power, 
to  show  such  loss.     17-203. 

—  of  deatb. 

Cause  of  death,  see  infra. 

Validity  of  by-law  of  mutual  benefU  as* 
sociation  preventing  recovery  upon 
presumption  of  death  from  seven 
years'  absence,  17—^18  (oases  pp, 
393,  401,  40&), 

Necessity  of  diligent  inquiry  and  efforts 
to  ascertain  whereabouts,  to  raise  pre- 
sumption of  death  from  seven  years' 
absence.     17-393. 

Sufficiency  of  inquiry  and  efforts  to  secure 
information  to  raise  presumption  of 
death  from  seyen  years'  absence. 
17-393. 

Presumption  of  death  from  seven  years' 
unexplained  absence  as  merely  a  rule 
of  evidence.     17-406. 

—  of  frand  or  good  faitb. 

Pre9um/ption  and  burden  of  proof  as  to 
fraud  or  good  faith  in  case  of 
transfer  of  expectancy,     17-^609, 


Tbe  dasb  in  eaeb  eltatlem  stands  for  AStJBU 
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—  ox  gmlt* 

Presumption  of  guilt  from  possession  of 
stolen  property.     17-902. 


—  of  oanse  of  deatli. 

Certificate  of  death  as  prima  facie  eyi- 
deince  of  cause  of  death.     17-346. 


—  of  negligence. 

Presumption  of  negligence  of  manufac- 
turer of  food  from  injury  resulting 
from  eating  thereof.    17-649. 

Prima  facie  liability  of  bailee  unable  to 
return  proi)erty  bailed.     17-1205. 

Absence  of  negligence  of  telegraph  com- 
pany which  fails  to  deliver  message 
promptly.     17-103. 

—  criminal  oases. 

Of  guilty  see  supra. 

Burden  of  proving  that  abandonment  of 
wife  was  without  legal  justification. 
17-986. 

Duty  of  accused  in  prosecution  for  aban- 
donment of  wife  to  prove  her  infideli- 
ty, set  up  as  defense.    17-986. 


Docnmentary  OTidence. 


17^359 


Death  certificate  as  evidence, 

(case  p.  84:0) . 
Meaning  of  word  **9iniilar*'  in  statute  as 

to   use   in   evidence    of   depositions, 

umrrantieSf  etc.,  in  extradition  case, 

17'-'102, 


Parol  and  eztrinsio  OTidenoe  mi  to 
writings. 

As  to  oral  contracts  generally,  see  Con- 
tracts. 

Modification  of  contract  by  subsequent 
parol  agreement,  see  Contracts. 

Evidence  of  parol  agreement  as  to  place 
of  storage  where  warehouse  receipt 
is  silent  as  to  the  place.    17-974. 

Evidence  of  subsequent  parol  agreement 
modifying  written  contract  required 
by  Statute  of  Frauds  to  be  in  writ- 
ing.    17-1. 

Parol  evidence  as  to  intent  to  include  oil 
and  gas  in  deed  of  minerals.    17-148. 


Confessions. 

Confession  not  evidence  unless  voluntary. 

17-1276. 
Question  for  jury  as  to  voluntariness  of. 

17-1276. 
Right  of  court  to  withhold  from  jury  on 

conflicting  evidence  as  to  voluntari- 
ness.    17-1276. 
Extrajudicial  confession  to  aid  proof  of 

corpus  delicti.     17-1276. 
Admissibility   of»   to   identify   maker   as 

criminal  agent  in  mixing  poison  with 

food.     17-1276. 


[17  A.L.iL 


Hearsay;  deolaratio] 

Evidence  of  a  person's  declarations  in- 
dicative of  his  intention,  feeling,  or 
belief  at  a  particular  time,  not  made 
in  the  presence  of  the  adverse  party 
to  the  action.    17-239. 

Evidence  of  statements  of  testatrix  upon 
question  of  fraud  in  inducing  a  be- 
quest in  favor  of  one  who  mdaced 
testatrix  to  marry  him  by  false  rep- 
resentations that  he  was  single. 
17-239. 


—  oonftdential  eonunnnioatio 


FumisUing  physician's  certificate  as  t» 
cause  of  death  of  insured  as  pari  of 
proofs  of  death  as  a  tvaiver  of  prfvi- 
lege  as  to  disclosure  of  infornuMon 
hy  physician.    jt7— dW. 

Right  of  legislature  to  change  extent  of 
privilege  of  excluding  testimony  of 
an  attending  physician  as  to  an  ill- 
ness.    17-346. 

Evidence,  on  question  whether  woman  was 
deceived  into  marrying  a  married 
man,  of  statements  by  hiii^  to  her  as 
to  his  matrimonial  experiences. 
17-239. 

Relevancy  and  materiality. 

Prejudicial  error  in  admission  of  evi- 
dence, see  Appeal  and  Error. 

Admissibility  of  evidence  of  noninjury 
by  removing  underground  gasolene 
tank,  on  question  of  fixture.    17-1218. 

—  cnstom. 

Evidence  as  to  care  of  other  banks  in 
guarding  bonds  received  for  safe- 
keeping.    17-1213. 

—  belief. 

Evidence  on  question  whether  bequest  in 

favor  of  one  who  induced  a  marriage 

to  testatrix  by  fraud  was  based  on 

the  belief  that  he  was  her  legal  hua- 

.     band.    17-239. 

—  Talne* 

Meaning  of  word  "similar**  within  ruia 
that  evidence  of  price  paid  for  ahn^ 
ilar  tracts  is  admissible  in  cotulem- 
nation  proceedings,     17— iOi. 

Valuation  for  purposes  of  taxation  as 
evidence  of  value  of  property  for 
other  purposes,  17^170  (case  p, 
108), 

—  snggestivo  faets. 

Attempt  to  escape.     17-902. 

Evidence  of  possession  of  stolen  property 
by  defendant  in  prosecution  for  bur- 
glary.    17-902. 

Evidence  of  possession  of  burglarious 
tools  by  accused  in  prosecution  for 
burglary.     17-902. 
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—  circwnftaii  c— > 

Effect  of  by-law  of  insurance  company 
requirins:  proof  of  actual  death  of 
member  who  has  disappeared  to  ex- 
clude proof  of  death  by  circumstan- 
tial evidence.     17-406. 

—  rimtlaT  aets  and  facts. 

Evidence  of  other  defective  cans  pur- 
chased out  of  the  same  consignment 
or  batch  upon  question  of  negligence 
of  manufacturer  of  food  which  re- 
sults in  injury  to  consumer.    17-649. 

Weight,  effect,  and  suffleiency. 

New  trial  because  of  insufficiency  of  evi- 
dence, see  New  Trial. 
Demurrer  to,  see  Trial. 

Admission  by  one  injured  in  collision  with 
automobile  that  accident  was  his  own 
fault.     17-68. 


Insufficiency  of  evidence  to  sustain  verdict 
as  ground  for  new  trial.    17-902. 

Necessity  and  sufficiency  of  proof  of  cor- 
pus delicti.     17-902. 

Necessity  of  establishing  intent  beyond 
reasonable  doubt  in  prosecution  for 
wife  abandonment.     17-986. 

Insufficiency  of  evidence  of  burning  one's 
own  building  to  warrant  conviction 
,  of  arson.     17-1164. 

Sufficiency  of  evidence  to  establish  con- 
spiracy to  hinder  prosecution  of  war. 
17-253. 

Variance. 

Variance  where  declaration  in  action  for 
death  of  boy  by  electric  shock  alleges 
that  he  was  lawfully  upon  the  prem- 
ises where  he  received  the.  shock,  but 
evidence  shows  that  he  was  unlawful- 
ly there.     17-807. 


—  intent. 

Necessity  of  establishing  the  intent  be- 
yond reasonable  doubt  in  prosecution 
for  wife  abandonment.     17-986. 

—  eoatracts. 

Bffect  of  purported  auhserihing  %vitness'8 
denial  or  forgetfulnesa  of  signature 
hy  marie    17-J^07  (case  p.  1268). 

Mffecft  of  purported  suhseriMng  witness^B 
denial  or  forgetfulness  of  signature 
by  marJc.    jt7— i;807  (case  p.  1263)  • 

Necessity  of  direct  evidence  that  bequest 
in  favor  of  testatrix's  husband  was 
induced  by.  her  mistaken  belief  that 
he  was  her  legal  husband.     17-239^ 

•~  commercial  paper. 

Evidence  that  payee  informed  the  as- 
signee that  the  maker  consented  to  the 
assignment,  upon  question  of  liability 
of  maker  of  non-negotiable  instru- 
ment to  an  assignee.     17-857. 


Sufficiency  of  testimony  of  one  witness  to 
prove  a  custom  where  the  statute  re- 
quires two.     17-535. 


EXAMINATION. 

Of  witness,  see  Witnesses. 


EXOEFTIONS. 

To  raise  question  on  appeal,  see  ApfBAL 

AND  Error. 
In  deed,  see  Deed. 


84His  for  taxation  of  membership  in  e«- 
change  or  hoard  of  trade.  17^89 
(case  p.  82). 

Membership  in  stock  exchange  as  prop- 
erty subject  to  taxation.     17-82. 


—  insurance  matter*. 

Sufficiency  of  evidence  to  sustain  verdict 
of  jury  that  there  was  no  violation  of 
the  contract  by  the  insured  in  the  in- 
temperate use  of  intoxicating  liquors. 
17-401. 

—  criminal  cases. 


EXECUTION. 


Sales  under,  see  Judicial  Saul 


Potrer  and  duty  of  court  to  direct  or  ad* 
vise  acquittal  in  criminal  case  for  in- 
sufficiency of  evidence,  17—910 
(case  p.  902). 


Moral   obligation  as  consideration   for, 
17^1299    (case  p.    1292). 


I'll  A 
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EXEMPTIONS.  FAOTOB8. 


Homestead  exemption,  see  Homestead. 
From    assessment    for    public    improv&i 

mentsy  see  Public  Improvements^ 
From  taxation,  see  Taxes. 


EXPECTANCIES. 

Validity  and  effect  of  transfer  of  exn 
pectancy  by  prospective  heir, 
17^697    (case  p,   688). 

Rifi^ht  of  purchaser  of  expectancy,  sale  of 
which  is  illegal,  to  recover  the  pur- 
chase money  paid,  attorneys'  fees  ex- 
pended in  defending  the  title,  or  the 
cost  of  improvements.    17-588. 


-•-#► 


EXPLANATION. 

Parol  evidence  for  purpose  of,  see  Evi- 
dence. 


EXPIiOSIONS   AND  EXPLOSIVES. 

Idahility  of  manufacturer  or  packer  for 
injury  to  person  or  property  of  ulti" 
mate  consumer y  who  purchased  fron% 
middleman*      17—698. 


Duty  of  factor,  broker ,  or  commission 
merchant  ivith  respect  to  care  and 
protection  of  goods  intrusted  to  him. 
17—638  (case  p.  636), 

Distinction  between  conditional  stUe  and 
oonsignmetit.      17—14^37,    1^60» 


FALSE  PRETENSES. 

Obtaining  money  for  goods  not  intended 

to    be    delivered   as    false    pretense. 

17-199    (case  p.  197). 
Duty   of   trial  court   to   direct  acquittal 

for    insufficiency    of    the    evidence. 

17-923. 

General  rule  as  to  what  is  necessary  to 
sustain  conviction  for  obtaining 
money  by  false  pretenses.     17-197. 


FAULT. 

MoiiHxl  obligation  arising  front,  as  con^ 
sideration  for  executory  promise. 
17-13  le. 


FEDERAL  TRADE  COMMISSION. 

Right  of  court  to  review  dedaion  of,  aa 
to  what  is  unfair  competition. 
17-389. 


EXTENSION. 


Of  time,  see  Time. 


EXTORTION. 

Innocence  of  the  person  threatened  as 
affecting  rights  or  remedies  in  case 
of  extortion  by  threats  of  oriminat 
prosecution.     17—339,  ^44. 


FIANCE  OR  FIANCEE. 

Insurable  interest  of,  see  Insurancs. 


♦  •» 


FIGHTING. 

When  fighting  deemed  proxim^xte  cause 
of  death  or  injury,  so  as  to  preclude 
recovery  under  policy  of  life  or  «€0<- 
dent  insurance.    17'^IOIS* 


EXTRADITION. 

Meaning  of  word  ** similar'*  in  statute 
as  to  evidence  in  extradition  pro- 
ceeding.     1 7—102. 


EXTRAJTTDICIAL      CONFESSION. 


See  Evidence. 


FIUNO. 

Of  plat  of  city  subdivision  for  record 
dedication.     17-1242. 


-•-»■ 


Liability  of  manufacturer  for  injuries 
caused  by  defects  to  purchaser  front 
middleman.     17—700. 
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FIRE  INSUBAVOE. 


See  Insurance. 


Injury  by,  to  property  in  possession  of 

bailee,  see  Bailment. 
Injury  by,  to  property  in  warehouse,  see 

Warehousemen. 

Effect  of  destruction  of  property  after 
judicial  or  execution  sale,  on  rights 
and  liahHities  of  successftU  bidder, 
17-070   (case  p.  006). 


Right  to  jury  trial  in  case  of  seizure  of 
property  alleged  to  he  illegally  used. 
17-574. 

When  unlawful  fishing  deemed  proxi' 
mate  cause  of  death  or  injury,  so  as 
to  preclude  recovery  under  policy  of 
life  or  accident  insurance.  17^ 
1008. 


ITXTUBE8. 

Storage  tanic  or  other  apparatus  of  gaso* 
lene   station  as   fixtures.     17—12Sdl 
(case  p.  1218). 

Title  to  fixture  as  carrying  rights  of  own- 
ership usque  ad  ccelum.     17-803. 

Effect  of  annexation  of  bailed  property 
to  bailee's  real  estate,  on  question  of 
fixture.     17-1218. 

Admissibility  of  evidence  of  noninjury  by 
removal,  on  question  whether  under- 
ground gasolene  tank  became  fixture. 
17-1218. 


FLOUR. 

As    *'food'*   uHthin  meaning   of  statute. 
17-1280. 


Repentance  and  attempt  to  remove  poison 
from  food  as  defense  to  prosecution 
for.     17-1276. 

Coffee  grounds  intended  to  be  reused  as 
food,  within  statute  against.    17-1276. 

Civil  UaMlity  for  injiiry  by  imwhole- 
■ome  food. 

lAdbility  of  manufacturer  or  padker  of 
food  and  beverages  for  injury  to  per^ 
son  of  ultimate  consumer  who  pur' 
chased  from,  a  m.iddlem4in.  17—088 
(cases  pp.  040,  007). 

Question  for  jury  )&s  to  whether  illnesa 
of  one  eating  canned  beans  was 
caused  by  them.    17-649. 

Effect  of  statements  on  label  on  canned 
food  to  create  express  warranty  that 
food  is  wholesome.     17-649. 

Duty  of  one  seeking  damages  from  food 
manufacturer  for  injuries,  to  elect 
between  implied  warranty  and  neg- 
lect as  ground  for  recovery.     17-649. 

Presumption  of  negligence  of  manufac- 
turer of  food  irom  injury  resulting 
from  eating  thereof.    17-649. 

Admissibility  of  evidence  on  question  of 
negligence  of  manufacturer.    17-649. 

Application  of  doctrine  of  caveat  emptor 
to  purchase  of  food  in  cans.    17-^49. 


FOREGIiOSlTBE. 

Of  mortgage,  see  Mortgagi. 


^»» 


FOBEION  CORPORATIOV8. 

Foreign  insurance  companies,  see  Insur- 

ANCB. 


FOREIGN  REIJOIOU8  BODIES. 

Exem.ption    of,    front    inheritance    tax, 
17-1060, 


^•» 


FOOD. 

What  is  **food**  within  meaning  of  stat» 
ute,     17-1282    (case  p.  1270). 

Iffiziiig  poison  with. 

Sufficiency  of  proof  of  corpus  delicti  in 
prosecution  for.     17-1276. 

Admissibility  of  confession  to  identify 
maker  as  criminal  agent  in.    17-1276. 

Right  to  use  extrajudicial  confession  to 
aid  in  proof  of  corpus  delicti  in  prose- 
cution for.     17-1276. 


FORFEITURE. 

Confiscation   of  property,  see   ConfiscA' 

TION. 

Of  insurance  policy,  see  Insurance. 
Of  lease,  see  Landlord  and  Tenant. 


FORGERY. 

Of  checks,  see  Checks. 
Counterfeiting,  see  Counterfeitino. 
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FOBGETFUIiNESS.  FRAUBUIiENT  CONVETAlfCES. 


Effect  of  put*ported  subscribing  uHtneas's 
forgetfuliiess  of  sigtiature  by  tnarh* 
17-1267    (case  p.   1203). 


FORM. 

Of  judgment,  see  Judgment. 


FORNICATION. 

When  fornication  deemed  proximate 
cause  of  death  or  injury,  so  as  to 
preclude  recovery  under  policy  of 
life  or  accident  insurance,    17—1000* 


FRATERN AI.  ORDERS. 


See  Benevolent  SociETiEa 


FRAUD  AND  DEOEIT. 

Statute  of  Frauds,  see  Contracts. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Transfers    in    fraud    of    creditors, 

Fraudulent  Conveyances. 
Question  for  jury  as  to,  see  Trial. 
On  testator,  see  Wills. 
See  also  Good  Faith. 


see 


Conveyance  by  husband  to  wife,  see  Hus- 
band AND  Wife. 

When  limitations  begfin  to  run  against 
action  to  set  aside  fraudulent  con- 
veyance.    17-719. 

ConsideratloA. 

Consideration  for  conveyance  from  hus- 
band to  wife,  see  Husband  and 
Wife. 

Voluntary  oonveyaiioe. 

Necessity  of  participation  by  the  grantee 
or  transferee  in  the  fraud  of  the 
grantor  or  transferrer  in  order  to 
avoid  a  voluntary  conveyance  or 
transfer  as  against  creditors,  17-^723 
(cases  pp,  719,  723), 

Vransaotloas  between  relatlTes. 

Refusal  to  direct  return  to  parent  of 
homestead  fraudulently  transferred 
by  parent  to  child  where  no  excess 
over  the  homestead  value  is  shown  by 
creditors  seeking  to  set  aside  ^e 
conveyance.     17-168. 

Wlio  may  attack. 

Subsequent  creditors.     17-723. 

Remedies. 

Codebtor  of  one  of  two  joint  debtors  who 
has  made  a  fraudulent  conveyance 
as  necessary  party  to  suit  by  credi- 
tors to  avoid  it.     17-723. 


As  a  "mineral*'  uHthin  meaning  of  deed, 
17~'169, 


Liability  of  manufacturer  or  paclcer  of 
defective  article  on  theory  of  false 
representation,  for  injury  to  person 
or  property  of  ultimate  consumer 
who  purchased  from  middleman, 
17-707   (case  p.  609), 

Effect  of  general  verdict  for  plaintiff  in , 
action  by  assignee  on  non-negotiable 
note,  to  establish  absence  of  fraud  in      As  consideration  for  executory  promise. 
the  inception  of  the  note.     17-857.  17-1296. 


Effect. 

Effect  of  fraud  on  testator,  see  Wills. 

Effect  of  failure  to  disclose  facts  or  ac- 
tive concealment  of  defects  in  manu- 
factured article  on  liability  for  in- 
jury thereby  to  persons  with  whom 
manufacturer  has  no  contractual  re- 
lations.    17-669. 


FUGITIVES  FROM  JUSTICE. 

Extradition  of,  see  Extradition. 


FRAUDS,   STATUTE   OF. 


See  Contracts. 


GAME  AND  GAME  liAWS. 

Fisheries,  see  Fisheries. 

Right  to  jury  trial  in  case  of  seizure  and 
destruction  of  appliances  alleged  to 
be  illegally  used.     17—574. 

Protection  of  migratory  birds  aa  toUhim 
scope  of  treaty^making  potver, 
17^637. 


Italio  type  Indicates  points  with  annotation;  ro: 
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OAMUrO. 

Validity  of  gaining  contract,  see  Con- 
tracts. 

BiglU  to  jury  trial  in  case  of  seipwre  of 
gaming  devices,     jt7— 57^. 

When  violation  of  law  as  to  ganUng 
deemed  proximate  cause  of  death  or 
injury,  so  as  to  preclude  recovery 
under  policy  of  life  or  accident  in^ 
9urance.     17^1008. 


QAB. 


Gas  in  mines  generallyi  see  Mines, 


GASOIiENE. 

Exaction  by  producers  of  gasolene  of  an 
agreement  from  retailers  to  whom 
they  rent  distributing  devices  for 
nominal  sums,  that  they  will  ase  such 
devices  only  for  the  product  of  the 
producers.     17-389. 


GOOD  FAITH. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

A9  element  of  validity  of  transfer  of  ex- 
pectancy       hy       prospective       heir. 

ii'-eoa,  606. 


GOOD  WIIX. 

Contract  entered  into  on  basis  of,  as 
creating  moral  obligation  only. 
17-1296. 


GOVERNMENT. 

Separation  of  powers  of,  see  CJonstitu- 
tional  Law. 


GRANITE. 

As  a  * 'mineral"  uHthin  meaning  of  deed. 
17-1  &0. 


GASOIiENE  STATION. 

Storage  tanJc  or  other  apparatus  of,  as 
fixture.     17^1221    (case  p.   1»18)  • 


GRATUITOUS  BAILMENT. 


See  Bailment. 


GASOI.ENE  TANK. 

Storage  tanic  at  gasolene  station  as  fix* 
ture.     17-^1221    (case  p.  12 IS). 


GENERAL  VERDICT. 


GROUNDS  FOR  REVERSAL. 

See  Appeal  and  Erbob. 


GUARDIAN  AD  LITEM. 


See  Infants. 


See  Trial. 


GIFTS. 


GUARDIAN  AND  WARD. 

Guardian  of  incompetent  person,  see  lN« 

competent  Persons. 
Guardian  ad  litem,  see  Infants. 


Prohibited  gift  of  public  money,  see  Pub- 
lic Moneys. 

Necessity  in  case  of  gift  of  chose  in  ac^ 
tion  of  delivery  of  something  repre* 
senting  it.     17-576. 


GUILT. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


GIN. 


GUM. 


As   **food"    within  meaning   of  statute.      As   "food**   within  meaning   of   statute. 
17''1280.  17-1285, 


The  dash  la  each  citation  stands  for  A.L.R. 
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Expectancy  of,  see  Ezfbctancies. 


GTPSUM. 

As  a  "mineral*'  toithin  meaning  of  deed. 
17-- 161. 


#•» 


HABEAS  COBFU8. 

To  determine  legality  of  an  imprisonment 
under  order  of  a  committing  magis- 
trate.    17-980. 


HACKS  AND  CABS. 

Right  to  protection  against  stm,ulation 
of  physical  appearance  of  cabs  and 
omnibuses.     17—787. 


HANDBILLS. 

Bight  to  protection  against  appropria- 
tion by  competitor  of  matter  in, 
17^704:    (case  p.  74:7). 


HARBIIJSSS  ERROR. 


See  Appeal  and  Error. 


Teacher's  right  to  compensation  while 
school  closed  because  of  epidemic* 
17-1222. 


HEAIiTH  RESORT. 


See  also  Sanitariums. 
As  nuisance.     17-516. 


^•» 


Evidence  of,  see  Evidence. 


HEBREW    FREE-SOHOOIi    ASSOCIA- 
TION. 

Bremption  of,  from  taxation.    17—1045, 


Boundary  by,  see  Boundaries. 

Amount  of  compensation  on  condemning 
property  for  street,  see  Damages. 

Dedication  for,  see  Dedication. 

Injury  from  electric  wire  in  highway,  see 
Electricity. 

Right  to  compensation  on  condemnation 
of  property  for,  see  Eminent  Do- 
main. 

Title;  use;  obstmotloA. 

Meaning  of  word  **sim,ilar"  in  statute 
as  to  use  of  streets.     17—103. 

Obstruction  of  sideu?alh  as  proximate 
eause  of  injury  to  pedestrian  who  i» 
forced  to  go  into  the  street  and  is 
strucic  by  a  vehicle.  17— €46  (case 
p.  637). 

Duty  of  landowner  to  regulate  his  conduct 
in  contemplation  of  presence  of  trav- 
elers upon  adjacent  public  ways. 
17-803. 

Obstruction  by  building  materials.    17-637. 

Right  of  abutting  owner  having  fee  in 
street  to  interfere  with  absolute  pub- 
lic use  of  street.     17-1242. 

Right  of  abutting  owners  to  obstruct  side- 
walk.    17-637. 

ImproTements  and  repairs. 

Building  and  repair  of  pavement  or  side- 
walk or  other  public  improvementSt 
generally,  see  Public  Improvements. 

Defects;  liability  for  injuries  to  traT- 
elers. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

—  liability  of  mnnioipality. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Liability  of  municipality  permitting  un- 
necessary obstruction  of  street  by 
building  materials  for  injury  by 
vehicle  to  pedestrian  attempting  to 
pass  around  the  obstruction.    17-637. 

Basis  of  duty  of  city  to  maintain  its 
sidewalks  in  safe  condition.    17-637. 

—  liability  of  abutting  owners. 

Proximate  cause  of  injury,  see  Proximate 
Cause. 

'  Concurrent  liability  of  persons  whose  neg- 
ligent obstruction  of  sidewalk  forces 
a  pedestrian  into  the  roadway  and 
driver  of  vehicle  striking  him. 
17-637. 
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—  oontributorj  nesUsenoe. 

Contributory  negligence  of  person  injured 
otherwise  than  by  defects,  see  Neqli* 

GENCB. 


Provisiim.  for,  aa  determining  uhether 
or  not  contract  is  one  for  condition* 
al  sale,     17''14:66. 


HOMESTEAD. 

Refusal  to  direct  return  to  parent  of 
homestead  fraudulently  transferred 
by  parent  to  child  where  no  excess 
oyer  the  homestead  value  is  shown  by 
creditors  seeking  to  set  aside  the  con- 
veyance.    17-168. 


HOMICIDE. 


Attempt  to  kill  by  poisoning,  see  Poison^ 


HORSE  RACES. 


See  Races. 


HOSPITAIiS. 


Validity  and  effect  of  statute  or  ordi" 
nance  relating  to  the  location  of  hos" 
pitalf  sanitarium,  or  the  Wee, 
l'7^(i2a   (oases  pp.  618,  610). 

Injunction  against  enforcement  of  ordi- 
nance declaring  hospital  to  be  a  nui- 
sance and  providing  punishment  for 
its  operation.     17-513. 


HOTEIiS. 

See  Innkeepers. 


HOUSES    OF    ILL   FAME. 

See  Disorderly  Houses. 


U  U  MILIATIOK. 

Right  to  damages  for,  see  Damages. 


HnSBAin>  AND  WIFE. 

Divorce  or  separation,  see  Divorce  and 
Separation. 


Privileged  communications   between,   see 

Evidence. 
Marriage,  see  Marriage. 

Burning  of  property  hy  husband  or  wife 
of  owner  aa  arson,     17^1173, 

.Validity  of  bequest  in  favor  of  a  man 
who,  though  married^  induced  testa- 
trix to  marry  him  believing  him  to  be 
single.    17-239. 

Wife's  powMP  to  oontraot. 

TaUdity  of  transfer  of  expectancy  t^y 
married   woman,      17—603, 

Moral  obligation  connected  udth  promise 
during  coverture  as  consideration 
for  executory  promise,     17—1341, 

Rights  of  l&iisbaiid's  creditors. 

Transfer  by  debtor  to  his  wife  without 

consideration.     17-719. 
Sufficiency  of  consideration  for  transfer 

to  wife.     17-719. 

Abandoninoiit  of  wife. 

Misconduct  of  wife  as  affecting  criminal 
charge  of  abandonment  against  hus" 
band,     17—999    (case  p,   986), 

Strict  construction  of  statute  making  wife 
abandonment  a  misdemeanor.  17-986. 

Bight  of  jury  to  infer  wilfulness  from 
proof  that  a  man  abandons  his  wife 
without  providing  adequate  support 
for  her.     17-986. 

Burden  of  proof  in  prosecution  for. 
17-986. 

Necessity  of  establishing  the  intent  be- 
yond reasonable  doubt.     17-986. 


HYPODEBMIG   NEEDUB. 

Death  from  septic  poisoning  due  to  the 
use  of  a  hypodermic  needle  for  sleep- 
lessness by   insured.     17-1001. 


ICE  CREAM. 

Aa   "food**    uHthin  meaning   of  statute, 
17-1286, 


TLJJBGtAJs  CONTRACTS. 


See  Contracts. 


o*» 


nXEOITIMATE   CHIIJ>. 

Moral  obligation  to  pay  for  past  support 
or  provide  for  future  support  of,  as 
consideration  for  executory  promise, 
17-1310. 


Tlie  dash  in  eaoli  eitation  stands  for  A.Ii.R. 
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Houses  of,  see  Disorderly  Houses. 

nXIGIT  COHABITATION. 

Moral  olfligation  arising  from,  as  con^ 
sideration  for  executory  promise. 
17-1311. 


XBIFAIBICBNT   OF   OBUGATIONS. 

See  Constitutional  Law. 


See  Sale. 


IMPOBT  DUTIES. 


See  Duties. 


As  excuse  for  nonperformance  of  con« 
tracts,  see  Contracts. 


Public  improvements,  see  Public  Impbovi- 

MENTS. 

Moral  ohligation  arising  from,  as  oon^ 
sideration  for  executory  promise. 
17-1363, 

Bight  of  vendee  who  enters  und^  parol 
contract,  to  recover  for  im/prove^ 
ments  where  vend^or  refuses  to  con* 
vey.    17—949  (case  p,  946) . 

Right  of  purchaser  of  expectancy,  sale  of 
which  is  illegal,  to  recover  the  cost 
of  improvements.     17-588. 


mPITTEI)  NOTICE. 


Infants,  see  Infants. 
Asylums    for    the    insane,    see    Insanb 
Asylums. 

Mental  condition  which  trill  justify  the 
appointment  of  a  guarClan  or  <x>m- 
mittee  of  the  estate  as  for  an  inoom^ 
petent  or  spendthrift,  JC7— lOtfff 
(case  p.  1063) . 

Urgent  reasons  essential  to  taking  away 
one's  liberty  and  right  to  control 
property.     17-1063. 

Right  to  appoint  guardian  for  idle  and 
intemperate  owner  of  farm.    17-1063. 


INCREASED 


To  insured,  see  Insurance. 


Of  municipal  corporation^ 
Corporations. 


see  MuNiciPAii 


INDEFINITENE88. 

See  Uncertainty  and   Indefiniteness. 


INDEPENBENT  CONTRACTORS. 

Who  are,  and  liability  for  acts  of. 
Master  and  Servant. 


INDICTMENT,  INFORMATION,  AND 

COMPIAINT. 


Discretion  as  to  granting  of  separata 
trials  of  defendants  jointly  indicted 
for  misdemeanor.     17-253. 


See  Notice. 


INDIGNITIES. 

Liability  of  innkeeper  for  indignities  to 
guest,  see  Innkeepers. 


-•-•- 


INCOME. 


Payments  from,  see  Life  Tenants. 


Of  note,  see  Bills  and  Nom. 


Italic  type  indieates  points  witli  aamotatioai  roauut  type,  points  wlliLVvt. 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1529 


INFANTS. 

Injuries  to,  see  Negligbncb. 
Contributory    negligence   of,    see    Nbcoj* 

GENCE. 

Relation  of  parent  and  child,  generally, 
see  Parent  and  Child. 

Possibility  that  child  of  tender  years  may 
be  a  trespasser.     17-823. 

Gontraots* 

Moral  obligation  connected  with  promise 
during  minority  as  consideration  for 
eoceoutory  promise,     ll'^lS^l. 

Actions  I  guardian  ad  litem. 

Necessity  of  appointment  of  guardian  ad 
litem  for  ininor  who  is  a  party  in  an 
actum  for  divorce  or  annulment  of 
marriage,     17-^900    (case  p.  890), 

Presumption  that  minority  continued  un- 
til rendition  of  judgment  where  judg- 
ment in  suit  instituted  by  guardian 
of  minor  was  entered  in  th^t  form. 
17-637. 


INN 


\ 


^•» 


INFBINOEMENT. 


Of  copyright,  see  Copyright. 


Kiglits  of,  and  liability^  to  guests. 

lAahility  of  innkeeper  for  interference 
with  guest,     17-^139  (case  p,  134), 

Utterance  by  innkeeper  of  incriminating 
words  against  guest  in  presence  of 
servants  and  police  officers.    17-134. 

General  rule  as  to  rights  of  duly  regis- 
t^ed  guest  to  use  of  room.     17-134. 

Right  of  innkeeper  to  intrude  upon  pri- 
vacy of  duly  registered  guest. 
17-184. 

Right  of  guest  abused  and  insulted  by 
innkeeper  to  damages  for  humiliation 
and  injury  to  his  feelingrs.     17-134. 

Effect  of  mistake  by  innkeeper  with  re- 
spect to  his  records  to  justify  mis- 
treatment of  guest  into  whose  room 
he  enters  to  eject  him.     17-134. 

Question  for  jury  as  to  responsibility  of 
innkeeper  for  acts  of  police  officers 
taken  by  him  to  the  room  of  a  guest. 
17-134. 

Right  of  guest  in  hotel  to  recover  for  in- 
sult and  abuse  in  action  for  breach 
of  contract  as  fully  as  if  he  sued  in 
tort.    17-134. 

Refusal  in  action  by  registered  guest  at 
inn  for  assault  and  insults,  of  re- 
quested instructions  on  right  of  inn- 
keeper in  case  of  unregistered  guest. 
17-134. 


♦  •» 


INHEBITANCE   TAX. 


See  TAXE& 


.  INSANE  ASTIiUlI. 

Validity  of  ordinance  relating  to  toca- 
tion  of  hospitals  for  treatment  of 
mental  diseases,     17—626, 


INITIATION. 

Question  whether  will  executed  as  part 
of  the  ceremony  of  initiation  into  a 
secret  order  can  be  established  as  a 
vaUd  will.     17-372. 


INSANITY. 

See  Incompetent  Persons.  • 


INJUNCTION. 

Power  of  courts  to  prevent  breaches  of 
ethical  rules  which  violate  no  rule  of 
law.     17-747.  ^       ^, 

Injunction  against  enforcement  of  ordi- 
nance declaring  a  hospital  to  be  a 
nuisance  and  providing  punishment 
for  each  day's  operation  thereof. 
17-518. 


INSOIiVENCT. 

Of  bank,  see  Banks. 

Assignments   for  creditors,   see   Assign- 
ments FOR  Creditors. 

Insolvency  proceeding  as  change  in  in- 
terestf  title,  or  possension  uHthin 
meaning  of  fire  insurance  policy,. 
17-^82. 


INSTRUCTIONS. 

In  general,  see  Trial. 


INSULATION. 


Preliminary  injimotioiuu 

Preliminary  injunction  in  suit  to  restrain      _      .       .       .  „ 

Sirtrade  and  competition.  17-779.     Of  electric  wires,  see  Electricity. 


The  dash  in  eaeh  eitatiom  stands  for  A.I«.R. 
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INSXJI.TS. 


Liability    of    innkeeper    for    insults    to 
guest,  see  Innkeepers. 


^•» 


INSURABUS    UTTEBEST. 


See  Insurance. 


INStTRANCE. 

Burning  of  property  to  defraud  insurer 
€is  arson.    jt7— ii75  (case  p»  110^), 

Foreign  oompanies. 

Meaning  of  word  * 'similar'*  in  statute 
as  to  fees,  fines,  and  penalties  to  he 
imposed  on  foreign  insurance  com," 
panics.     17—98. 

Insurable  interest. 

Of  fiance  or  fiancee.  11—680  (case  p. 
676). 

Policy  or  contract  senerally. 

Validity  of  statutory  provisions  relate 
ing  to  the  amount  or  hasis  of  contpu^ 
tation  upon  settlement  of  life  insur^ 
ance  policies.  17—960  (case  p. 
066). 

• 
Of  what  contract  of  member  of  benefit 
society  consists.     17-406. 

Constitution  and  by-laws. 

t 

Validity  of  hy-laxo  of  mutual  benefit  as* 
sociation  preventing  recovery  upon 
presumption  of  death  from  seven 
years*  absence.  17—418  (cases  pp. 
393,  4:01,  400). 

Constitution  and  by-laws  of  benefit  society 
as  part  of  contract  of  insured. 
17-406. 

Effect  of  agreement  by  member  of  mutual 
benefit  society  to  be  bound  by  future 
changes   in   by-laws.     17-393. 

Right  of  member  of  benefit  society  to 
presume  that  the  by-laws  will  re- 
main unchanged.     17-406. 

Effect  of  acceptance  by  member  of  ben- 
efit society  of  a  contract  preserving 
the  right  to  change  by-laws.  17- 
406. 

Right  of  courts  to  interfere  with  exer- 
cise of  discretion  of  benefit  society 
as  to  change  of  by-laws.     17-406. 

Power  of  state  to  authorize  change  in  by- 
laws which  impairs  vested  rights. 
17-393. 


Construing  statute  authorizing  changes 
in  by-laws  as  authorizing  only  rea- 
sonable changes.    17-393. 

Time  from  which  to  compute  the  life  ex- 
pectancy under  by-law  providing 
that  no  disappearance  of  a  member 
shall  entitle  his  beneficiary  to  recov- 
er until  the  full  term  of  the  mem- 
ber's expectancy  of  life  has  expired. 
17-406. 

Effect  of.  by-law  of  insurance  company 
requiring  proof  of  the  actual  death 
of  a  member  who  has  disappeared  to 
exclude  proof  of  death  by  circum- 
stantial evidence.     17-406. 

Making  mortality  tables  basis  for  deter- 
mining fact  of  death  in  case  of  dis- 
appearance of  insured.     17-406. 

Construction  of  policy* 

Adopting  construction  of  policy  most  fa- 
vorable to  insured.     17-376. 

Liberal  construction  to  promote  purpose 
of  insurance.     17-1183. 

Construing  terms  in  plain,  ordinary,  and 
popular  sense.    17-1183. 

Change  of  title,  interest,  etc. 

Appointm,ent  of  receiver,  bankruptcy  or 
insolvency  proceedings,  or  assign^ 
m,ent  for  benefit  of  creditors  as 
change  in  interest,  title,  or  posses- 
sion udthin  fire  policy,  17—382 
(case  p.  370). 

Reorganization  of  corporation  as  a 
change  of  title.     17-376. 

Use  of  property. 

Question  whether  change  of  occupancy 
resulting  from  receiver's  assumption 
of  control  has  increased  the  hazard. 
17-376. 

Habits  of  insured. 

Sufficiency  of  evidence  to  sustain  verdict 
of  jury  that  there  was  no  violation 
of  the  contract  by  the  insured  in  the 
intemperate  use  of  intoxicating  liq- 
uors.    17-401. 

Forfeiture  for  nonpayment  of  pre- 
miums. 

Notice  to  insured  of  amount  of  dividends 
apportionable  to  policy  as  condition 
of  forfeiture  for  nonpayment  of 
premium.    17—1231  (case  p.  1226)  . 

Premiums. 

Forfeiture  for  nonpayment,  se«  supra. 

Effect  of  provision  in  contract  for  sale  of 
business  that  seller  must  look  to  the 
business  for  unpaid  balance  of  par- 
chase  price  on  right  to  enter  per- 
sonal judgment  against  the  pur- 
chaser for  default  in  paying  insur- 
ance premiums.     17-710. 


Italic  type  indicates  points  witb  annotation;  roman  type,  points  witliont. 
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Assisainei&t  pt  policy. 

Effect  of  purported  subscribing  witnes^s 
denial  or  forgetfulness  of  signature 
by  tnaric,     17— i/275. 

Sufficiency  of  mere  expression  of  desire 
by  insured  to  beneficiary  that  a 
third  person  should  have  one  half  of 
the  insurance.     17-576. 

Proofs  of  death. 

Physician^s  certificate  as  to  cause  of 
death  of  insured  furnished  as  part 
of    proofs    of    death    as    evidence. 


Death  from  sunstroke  in  desert,  volun- 
tarily entered,  due  to  misinforma- 
tion as  to  distance,  and  failure  to  be 
met  with  horses,  as  expected.  17- 
1183. 

Death  from  sunstroke  in  desert  as  volun- 
tary exposure,  where  no  danger  was 
to  be  anticipated  from  physical  con- 
dition and  supply  of  water  taken. 
^ 17-1183. 

Duty  of  mine  engineer  to  abandon  visit 
to  desert  to  inspect  mine,  on  discov- 
ering misrepresentation  as  to  dis- 
tance.    17-1183. 

Voluntary  exposure  to  danger,  without 
intent  to  produce  injury,  as  forfeit- 
ing policy.     17-1183. 


Bilks  and  causes  of  injury  or  death.  Extent  of  recovery. 


When  violation  of  law  deemed  proximate 

cause  of  death  or  injury,   so  as  to 

preclude    recovery    under    policy    of 

life  or  accident  insurance.    17—1005 

(case  p,  1001). 

—  suicide. 

Suicide  as  avoiding  liability  under  pol- 
icy of  life  or  accident  insurance  pro* 
viding  that  policy  shall  be  void  if 
insured  should  die  in  consequence 
of  a  violation  of  any  tnriininal  law, 
17-1012. 

«>  sunstroke. 

As  accidental  means,  see  infra. 

Death  or  injury  from  sunstroJce  as  an 
accident  or  as  the  result  of  accideu" 
tal  means  within  accident  policy. 
17-1197   (case  p.  1183). 

Death  from  sunstroke  on  going  into 
desert  in  high  temperature,  to  in- 
spect mine.     17-1183. 

—  septic  poisoning. 

Death  from  septic  poisoning  due  to  use 
of  a  hypodermic  needle  for  sleepless- 
ness.    17-1001. 


Statutory  provisions  relating  to  the 
amount  or  basis  of  computation  up- 
on settlement  of  life  insurance  pol- 
ides.     17—960    (case  p.  950). 

Defenses. 

Forfeiture,  see  supra. 

Contributory  negligence  of  insured;  what 
constitutes.     17-1001. 

Actions;  enforcing  payment. 

As  to  defenses,  see  supra. 

Death  certificate  as  evidence  in  action  on 
insurance  polity.     17—859. 

Insurance  policy  as  a  part  of  the  plead- 
ing where  declaration  in  an  action 
to  recover  amount  of  policy  follows 
form  prescribed  by  statute.     17-376. 

Admission  in  action  to  recover  on  benefit 
certificate  because  of  seven  years' 
absence  of  the  insured,  of  evidence 
of  search  for  him  prior  to  the  time 
he  was  last  heard  from.     17-393. 

Sufficiency  of  evidence  in  insurance  ac- 
tion.    17-401. 

Sufficiency  of  proof  of  death  of  member 
who  has  disappeared.     17-406. 


«- accidental  means;  Tolnntary  expos- 
nre. 

Death  or  injury  from  sunstroJce  as  an 
accident,  or  due  to  accidental  ineans. 
17-1199    (case  p.   1183). 

Mere  negligence  as  preventing  recovery 
on  policy  for  injury  caused  by  acci- 
dental means.     17-1183. 

Question  for  jury  as  to  whether  insured 
incurred  needless  risk.     17-188. 

Death  of  insured  from  use  of  hypodermic 
needle  for  sleeplessness  as  due  to 
negligence  within  meaning  of  pol- 
icy.    17-1001. 

Death  or  injury  not  natural  or  probable 
result  of  voluntary  and  intentional 
act.     17-1183. 


INTENT. 

As  element  of  crime  generally,  see  Crim- 
inal Law. 

Parol  evidence  as  to,  see  Evidence. 

Sufficiency  of  evidence  as  to,  see  Evi- 
dence. 

Of  creator  of  life  tenancy  and  remainder 
as  to  who  shall  pay  taxes.    17—1406. 

Construing    contract    according   to.      17- 

92. 
As  determining  legal  aspect  of  contract 

for  sale  of  property  reserving  title. 

17-1410. 
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Stipulation  for  matarity  of  debt  on  de- 
fault in  payment  of,  see  Mortgage. 
Usurious  interest,  see  Usury. 

Effect  of  provision  in  contract  for  sale 
of  business  that  seller  must  look  to 
the  business  for  unpaid  balance  of 
purchase  price,  on  right  to  enter  per- 
sonal judgment  against  the  pur- 
chaser for  unpaid  interest.     17-710. 

Failure  to  include  small  amount  for,  in 
judgment,  as  reversible  error.  17- 
1233. 


XNTERFEBENCE« 

With  trade  or  business,  see  Unfair  Ck>M- 

PETITION. 


INTERI.OCUTORT    INJITNOTION. 

See  Injunction. 


INTEBNAI.  BEVENTJE. 

Bight  to  jury  trial  in  case  of  seizure  of 
property  in  Federal  revenue  c<Me«. 
17-508, 

Duty  of  court  to  direct  acquittal  in  proee* 
cution  for  violation  of  revenue  act, 
because  of  insufficienoy  of  the  evi" 
dence,     1 7— P;^4. 


IITTERSTATE  COMMERCE. 


See  Commerce. 


INTOXICATING    UQUOBS. 

Right  to  jury  trial  in  case  of  seizure  of 
property  alleged  to  he  illegally  used. 
17—669    (case  p.   657) . 

Duty  of  court  to  direct  acquittal  in  prose- 
cution for  violation  of  liquor  law 
for  insufficiency  of  the  evidence. 
17^923. 

Demurrer  to  evidence  in  action  to  forfeit 
automobile  used  in  transporting  liq- 
uor.    17-667. 


INTOXICATION. 


Irrigation   districts   and   companiei^   see 

WATER& 


JANITOB. 

Exemption  from  taocatian  of  residenoe  ef 
churdh  janitor.    17^1044, 


♦  •» 


Disabilities  of,  see  Ausnb. 


JOINDER. 

Of  causes  of  action,  see  Action  or  Suit. 


JOINT   CRZ3>ITOR8   AND   DEBTORS. 

Codebtor  of  one  of  two  joint  debtors  who 
has  made  a  fraudulent  ccmveyance 
as  necessary  party  to  suit  oy  credi- 
tors to  avoid  it    17-723. 


JOINT  INDICTMENT, 


See  Indictment,  etc. 


JUDGES. 

Prejudicial  error  in  remarks  or  conduct 
of,  see  Appeal  and  Error. 


See  Drunkenness. 


JUDGMENT. 

On  award  of  arbitrators,  see  Arbftra- 
tion. 

Moral  obligation  to  pay  dormant  judg^ 
tnent  as  con  ideration  for  executorf^ 
t^rotnise.     1 7—1333. 

Authority  to  take  judgment  for  purchase 
price  as  determining  whether  or  not 
contract  is  one  for  conditional  sale* 
17-1491. 

Form  and  substanoe. 

Presumption  that  minority  continued 
until  rendition  of  judgment  where 
judgment  in  suit  instituted  by  guar* 
dian  of  minor  was  entered  in  that 
form.     17-637. 


Italio  type  ladieates  points  wltli 


«tatlom$  ro: 


typo,  points  witl&ont. 
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Effect  of  provision  in  contract  for  sale- 
of  business  that  seller  must  look  to 
the  business  for  unpaid  balance  of 
purchase  price  on  right  to  enter  per- 
sonal judgment  against  the  pur- 
chaser even  for  unpaid  interest,  in- 
surance,  or  taxes.     17-710. 

Effect  and  oonoliuilTenesa. 

Summary  judgment  for  landlord  for 
nonpayment  of  rent  as  bar  to  spe- 
cific performance  of  provision  giv- 
ing tenant  option  to  purchase.  17- 
123a. 


JUDIGIAI.    NOTICZL 


See  Evidence. 


JUDICIAIi  8AI£« 

Foreclosure  of  mortgage,  see  Mortgage. 

PnroliaserB  and  their  rights  and  dnties. 

On  mortgage  foreclosure,  see  Mortgage. 

Effect  of  destruction  of  or  damage  to 
property  after  judicial  or  execution 
sale  on  rights  and  liability  of  8uc- 
cessful  bidder .  i7— P70  (case  p, 
966). 


JITBISDIGTION. 

In  general,  see  Courts. 


JURY. 

JUght  to  trial  by. 

In  ease  of  seizure  of  property  alleged  to 
be  illegally  used.  17S08  (case  p. 
667). 

Nature  of  right  to  trial  by  jury  declared 
inviolate  by  the  Oklahoma  Constitu- 
tion.    17-557. 


#•» 


KNOWI.EBOE. 


UkNDLOBD   Ain>   TENAXT. 

Leases* 

Meaning  of  word  ** similar**  in  provision 
as  to  conducting  a  business  similar 
to  that  of  another  tenant.     jt7— P7. 

What  are  ^'minerals"  %vithin  meaning  of 
lease.     i7— i50. 

Liability  of  corporation  on  contract  of 
lease  by  promoters,     17— 4P5. 

Effect  upon  lease  of  dissolution  of  oor^ 
porate  lessee.  jt7— 5d;9  (case  p. 
627). 

Distinction  between  oondiHonal  sale  and 
lease.     17—14:36. 

Provision  for  leasing  as  determining 
whether  or  not  contract  is  one  for 
conditional  sale.     17—1^00. 

—  option  to  purchase. 

Time  for  election  to  exercise.     17-1233. 

Termination  of,  by  notice  to  quit.    17-1233. 

Termination  of,  on  termination  of  lease. 
17-1233. 

Summary  judgment  for  landlord  for 
nonpayment  of  rent  as  bar  to  spe- 
cific performance  of  provision  giv- 
ing option  to  tenant.     17-1233. 

—  terminations;  forfeiture. 

Option  to  terminate  lease  on  failure  to 
pay  rent.     17-1233. 

Forfeiture  of  lease  for  nonpayment  of 
rent,  due  to  loss  in  mail  of  letter 
transmitting  rent.     17-1233. 

Termination  of  lease  a  terminating  op- 
tion to  purchase.    17-1233. 

—  assignment;  subletting. 

Taking  partner  or  assigning  to  €fotenani 
as  bre€tch  of  provision  in  lease 
against  assignment  or  subletting. 
17-183  (case  p.  179). 

IVotioe  to  quit. 

When  operative.     17-1233. 


iiABCEirr. 

J>uty  of  trial  court  to  direct  acquittal  for 
insufficiency  of  the  evidence. 
17-923. 


ULW. 

As  part  of  contract.     17-1222. 


See  Notice. 


JJLW  OF  THE  ROAD. 

Contributory  negligence  in  violation  of, 
see  Negligence. 


ULKD  CONTBACT. 

See  Vendor  and  Purchaser. 


In  general,  see  Landlord  and  Tenant. 


The  dash  in  eaeh  eitation  stands  for  A.IfaR. 
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Exemption    from    taxation    of    property    ^  XXFB  TENANTS. 

leaffed  out  by  church.     17^1039. 
Exemption    from,    taxation    of    property      Xdability  for  expenses,  ete« 
leased  to  church.     17''1042» 

Ihity  of  life  tenant  or  life  beneficiary  to 
^  »»  pay  ta^es.    17—1384  (case  p.  1377). 


U5GAI.  I.IABIIJTY. 

Moral  obligation  arising  from  uihat 
was  once  a  legal  liability,  as  consid* 
eration  for  executory  promise, 
17''1317. 


Deducting  cost  of  repairs  before  tam- 
ing over  income  to  life  tenant.  17- 
1377. 

Deducting  expense  of  administration  be- 
fore turning  over  income  to  life  ten- 
ant.   17-1377. 


I«EGISI^TITRE. 


^•» 


LIMESTONE. 


Legislative     power     as     to     courts,     see      As  a  * 'mineral*'  toithin  meaning  of 

Courts.  17-161. 


IiETTERPRESS. 


#•» 


UMITATION  OF  ACTIONS. 


Sight  to  protection  under  copyright  laws 
against  appropriation  of  advertising 
matter.     17—776. 


rEmr  and  seizube* 

Sales  under,  see  Judicial  Sale. 


Moral  obligation  to  pay  debt  barred  by 
limitation  as  consideration  far  ea> 
ecutory  promise.     17—1333. 

When  limitations  begin  to  run  against 
action  to  set  aside  fraudulent  con- 
veyance.    17-719. 


LIMITATION  OF  INDEBTEDNESS. 


LIBERAL   CONSTRUCTION. 

Of  statute,  see  Statutes. 


LIBERTY  BONDS. 

Liability  of  banlc  for  loss  of. 
(cases  pp.  1206,  1213) . 


17-1217 


Of  municipality,  see  Municipal  Corpo- 
rations. 


See  Copyright. 


^•» 


LOAN. 


LICiafSE. 

'What  are  "minerals**  within  meaning  of 
license.     1 7—1 66. 


LIFE  INSURANCE. 


See  Insurance. 


LIFE  TABLES. 

As  basis  for  determining  fact  of  death 
in  case  of  disappearance  of  insured. 
17-406. 


Provision  for,  as  determining  whether 
or  not  contract  is  one  for  conditianaM 
sale.    17-14:66. 


LOGS  AND  LOGGING. 


As  to  timber,  see  Timber. 


LOTTERIES. 

Meaning  of  word  "similar*'  €n  statute 
to  sending  through  mails  letter 
cemintf  a  lottery  or  similar  aehente* 
17-102. 


Italic  type  Indicates  points  witli  annotation;  ron&an  type,  points  wlthont. 
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I«ITNATICS. 

In  general,  see  Incompetent  Persons. 
Asyliuns  for,  see  Insane  Asylums. 


acAsoirs. 

Exemption  of  headquarters  of,  from  tax- 
ation, see  Taxes. 


See  FosTOFFiCB. 


MANDAMUS. 

Sufficiency  of  petition  for  mandamus  to 
compel     municipal      authorities      to 

frant    permission    for    erection    of 
uilding  to  be  used  as  health  resort. 
17-616. 


■♦•» 


MAHDATOBT, 


See  Bailment. 


MANUFAOTUBER. 

Liability  for  injury  due  to  defects  in  ar- 
ticles manufactured,-  see  Nbgli- 
gencb. 


As  a  "ntineraV*  toithin  meaning  o/  deed. 


Effect  of  purported  euhacribing  witness's 
denial  or  forgetfulness  of  sigwxPure 
by.     17^1207   (case  p.  1263). 


MARRIAGE. 

Divorce  or  separation,  see  DrvoRCB  and 
Separation. 

Effect  of  mistaJce  as  to  legality  of  mar* 
riage  relation  on  bequest,  17'^24S 
(case  p,  239). 

Discretion  of  state  under  the  Federal 
Constitution  as  to  regulation  of 
marriage.     17-789. 

Annulment. 

Necessity  of  appointment  of  guardian  ad 
litenh  for  minor  who  is  a  party  in  an 
action  for  annulment  of  marrffljgCg 
17^900, 


MASSES. 

Exemption  from  inheritance  tax,  of  he- 
guest  for  masses,     17^^1050. 


MASTER  AND  SERVANT. 

Moral  obligation  of  employer's  promise 
to  pay  hospital  for  services  to  em- 
ployee as  consideration  for  eacecu' 
lory  promise,     17^130S, 

Discharge. 

Measure  of  damages  for  discharge,  see 
Damages. 

Meaning  of  word  ** similar*'  in  rule  re* 
quiring  discharged  servant  to  seek 
siwUlar  employment,     17^98. 

Injnry  to  employee. 

Recovery  under  Workmen's  Compensa- 
tion Act,  see  Workmen's  Compen- 
sation. 

Master's  liability  for  aeta  of  servant  or 
independent  contractor. 

'Liability  generally  of  master  for  negli- 
gence in  operation  of  automobile  by 
employee,  see  Automobiles. 

Liability  of  innkeeper  for  acts  of  serv- 
ants, see  Innkeepers. 

lAahility  of  employer  for  injuries  inflict' 
ed  by  automobile  while  being  driven 
by  or  for  salesman  or  collector,  as 
affected  by  question  whether  he  was 
a  servant  or  an  independent  con" 
tractor,     17^621    (case  p.  617), 

Complaint  against  master  and  servant 
for  latter's  negligence  as  misjoin- 
der of  actions  of  trespass  and  case. 
17-617. 


MATERIAL  BENEFIT. 

Moral  obligation  arising  from,  previous 
receipt  of,  as  consideration  for  exec* 
utory  promise.  17— id  J  7  (case  p. 
1292) . 


MATERIAUTT. 

Of  evidence,  see  -Evidence. 


Tlie  dadk  in  eaeli  citation  stands  for  A.Ii.R« 
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Of  note,  see  Bills  and  Notbs. 


KEANIHG. 

Parol  evidence  as  to,  see  EyidencBi, 


^♦» 


MEDICnfES. 

Sale   of,   by   druggists,  see   Drugs*  and 
Druggists. 


MEETINGS. 

Of  stockholders,  see  Corporations. 


^•» 


IfEMORY. 

Impairment  of  m,emory  as  justifying  ap- 
pointinent  of  guardian  or  committee 
of  estate.    17^1073. 


<MI  and  gas  as  ''m^inerals*'  within  fnean- 
ing  of  deed.  i7— i0^,  167  (case  p. 
l^S). 

Parol  evidence  as  to  intent  to  include  oQ 
and  gas  in  deed  of  minerals.  IT4 
148. 


MIHOBS. 


See  Infants. 


MISOABBIAGE. 


See  Abortion. 


MISSIOHABT  SOCIETIES. 

Exemption  of,  from  taocation*    17''1046, 
1061. 


MENTAL  AHGUISH. 

Damages  for,  see  Damages. 


MERCT. 

Uecom>m,endation  to,  in  erim.inal  oases* 
17^1117  (cases  pp.  1090,  1098, 
1108). 


MIGRATORY  BIRDS. 

See  Game  and  Game  Laws. 


MILK  WAGONS. 

Bight  to  protection  against  simulation 
of  physical  appearance  of  milk 
wagon.    1 7—7^  6, 


MINES. 

What  are  ''m^inerals**  uHthin  deed,  lease, 
or  license.  17^^166  (cases  pp.  144, 
148). 

Parol  evidence  as  to  meaning  of  prrties 
to  deed  of  minerals.     17-148. 


MISSION  HOUSE. 


Exemption  from  taxation.     17^^1039. 


■♦•» 


Of  testator,  see  Wills. 

Moral  obligation  arising  from,  as  con- 
sideration  for  executory  promise. 
17'-18ie. 

Effect  of  mistake  by  innkeeper  with  re- 
spect to  his  records  to  justify  mis- 
treatment of  guest  into  whose  room 
he  enters  to  eject  him.     17-134. 

Right  of  vendor  to  avoid  contract  be- 
cause of  erroneous  recital  therein  of 
valuation  placed  upon  a  tract  which 
he  was  to  accept  in  part  payment, 
where  he  intended  to  accept  it  at  its 
true  valuation  and  was  not  misled 
by  the  error.    17-1. 


MODIFICATION. 

Of  contracts,  see  Contracts. 


Public  money,  see  Public  Moneys 


Itmlie  type  indioates  polats  wltk  aaaotatloii; 


tFpe»  yolats  wltlMmt. 
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MOHET  PAID.  MTTKICIPAIi  COBPORATIONS. 


Recovery  of,  see  Assumpsit. 

MONOPOLY  AND   COMBINATIONS. 

Validity  of  agreement  hy  bailee  of  in^ 
atrumentality  to  purchase  his  «up- 
pHes  from  hailoi\  17^-392  (case  p. 
3S9), 

J}uty  of  court  to  direct  acquittal  for  in- 
eufficiency  of  tlie  evidence.    17'*926, 


MORAL  OBUGATION. 

As  consideration  for  contracts,  see  Con- 
tracts. 


^•» 


MORTAUTT  TABLES. 


See  Life  Tables. 


■♦•» 


MORTAGE. 


Ezeontion. 

Effect  of  purported  subscribing  witness* a 
denial  or  forgetfulness  of  signature 
by  mark,     i7— i;974. 

Validity. 

Treating  a  mortgage  void  for  usury  as  a 
valid  security  for  the  amount  just- 
ly due.     17-119. 

Riglitfl  and  liabilities  of  parties. 


Contract  requiring  mortgagee  to  looU  to 
property  alone  for  payment. 
17-714. 

Assignment. 

Right  of  assignee  of  mortgage  to  fore- 
close.    17-965. 

Enfotroement. 

Allowing  credit  at  the  legal  rate  for  pay- 
ments made  in  suit  to  prevent  sale 
under  usurious  mortgage  for  default 
in  interest.     17-119. 

Right  of  assignee  of  mortgage  to  fore« 
close.     17-965. 

—  sale. 

Effect  of  destruction  of  or  damage  to 
property  after  mortgage  foreclosure 
on  rights  and  liabilities  of  success- 
ful  bidder.     17— P70    (case  p.  965). 

Power  of  court  or  clerk  to  set  aside  sale, 
under  power  in  mortgage,  because 
of  destruction  of  property  by  fire. 
17-965. 


Powers. 

Powers  of  municipality  limited  to  those 
expressly  granted  or  impliedly  con- 
ferred.    17-516. 

Ordinances. 

Violation  of,  as  proximate  cause  of  in- 
jury, see  Proximate  Cause. 

Ordinance  relating  to  locatiim  of  hos- 
pitalf  sanitarium,  or  the  lihe. 
17^(^23   (cases  pp.  513,  616,  523). 

Injunction  against  enforcement  of.  17- 
513. 

Borrowing  money;  imdebtednesst  taxes. 

What  is  ** emergency"  tcithin  eacoeption 
to  limitation  of  tax  levy  or  munici- 
pal indebtedness.,  17-^536  (case  p. 
581). 

Conclusiveness  of  recital  of  facts  in  ordi- 
nanee  to  show  emergency  which  will 
justify  exceeding  the  debt  limit. 
17-681. 

Statutory  provision  for  free  textbooks  in 
schools 'on  vote  of  residents  of  dis- 
trict, as  violation  of  constitutional 
provision  against  legislature  impos- 
ing taxes  upon  municipal  corpora- 
tions for  municipal  purposes.  17- 
288. 

Liability  for  damages. 

Liability  for  injury  by  electricity,  see 
Electricity. 

Liability  for  injury  in  defective  high- 
way, see  Highways. 

Conclusiveness,  in  proceeding  to  review 
rulings  sustaining  demurrer  to  com- 
plaint against  city,  of  allegation  in 
complaint  that  notice  of  accident 
was  given  to  the  city.     17-637. 


MUSTARD. 

As   **food**   iHtltin    meaning   of  statute* 
17-1286. 


MTTTtTAL  BBNBFIT  SOCIETIES. 

Insurance  by,  see  Insurance. 


KATURAL  GAS. 

In  mines,  see  Mines. 


The  dash  in  eaeh  citation  stands  for  A.IfcR. 
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NEGUGENOE. 

Of  bailee,  see  Bailment. 

Of  bank,  see  Banks. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Of  factor,  see  Factors. 

Of  insured,  see  Insurance. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Of  telegraph  companies,  see  Telegraphs. 

Question  for  jury  as  to,  see  Trial. 

Direction  of  verdict  in  action  for  injury, 
by,  see  Trial. 

Definition  of  negligence.     17-823. 

Concurrent  negligence  generally.  17- 
637. 

Concurrent  liability  of  persons  whose 
negligent  obstruction  of  sidewalk 
forces  a  pedestrian  into  the  roadway 
and  driver  of  vehicle  striking  him. 
17-637. 

« 

Dangevoiis  agenoiea. 

As  to  electricity,  see  Electricity. 


—  liability  of  aeller  or  maaiifaotiirev*  . 

Injury  by  unwholesome  food,  see  Food. 

Liability  of  manufacturer  or  packer  of 
defective  article  for  injury  to  person 
or  property  of  uUimaM  consumer, 
who  purchased  from,  a  middlemMn, 
17-^72   (cases  pp,  64:9,  667,  669)  • 

General  rule  as  to  liability  of  manufac- 
turer for  injury  to  third  person  with 
whom  he  has  no  contractual  rela- 
tions.    17-669. 

Effect  of  failure  to  disclose  facts  or  ac- 
tive concealment  of  defects  in  man- 
ufactured article  on  liability  for  in- 
jury thereby  to  persons  with  whom 
manufacturer  has  no  contractual  re- 
lations.    17-669. 

Sufficiency  of  allegations  in  an  action  for 
losses  caused  by  defective  cement 
manufactured  by  defendant.  17- 
669. 

Dangerous  premises* 

Duty  of  landowner  to  regulate  his  con- 
duct in  contemplation  of  presence  of 
travelers  upon  adjacent  public  ways. 
17-803. 

—  injuries  to  diildren. 

Duty  to  guard  against  danger  to  children 
by  electric  wires,  17SSS  (cases  pp, 
79&,  803,  SQ7,  Sta,  823,  829) . 

Mere  fact  that  a  trespasser  is  a  child  as 
imposing  upon  property  owner  duty 
to  keep  his  premises  safe.     17-823. 

Question  for  jury  as  to  whether  a  lat- 
ticed pillar  in  a  highway  is  so  at- 
tractive to  children  as  to  suggest 
possibility  of  accident  to  one  placing 
a  defectively  insulated  wire  near  the 
top  thereof.     17-829. 


On  highway. 

In  operation  of  automobile,  see  Automo- 
biles. 

Injury  by  defective  condition  of  highway, 
see  Highways. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Contrihntory  negligence. 

As  question  for  jury,  see  Trial. 
Question  for  jury  as  to,  see  Trial. 

Right  of  previous  holder  of  checJc  itaid 
by  bank,  to  take  advantage  af  de- 
positor's failure  to  exatnine  vouchers 
in  order  to  discover  forgcricH. 
17—956  (case  p.  952) » 

—  of  children.  • 

Contributory  negligence  of  child  injured 
by  electric  wire.  17'~«33  (case  p. 
795). 

»on  highway. 

Person  injured  by  automobile,  see  Auto- 
mobiles. 

Contributory  negligence  of  pedestrian  in- 
jured by  vehicle,  in  tcalking  on  left- 
hand  side  of  road,  17— 7i  (case  p. 
68). 


♦^ 


NEGOTIABIUTT. 


pf  note,  see  Bills  and  Notes. 


Qronnda  for. 

New  trial  because  of  conflicting  instruc- 
tions.    17-986. 

Insufliciency  of  evidence  to  sustain  ver- 
dict in  criminal  case.     17-902. 


"#-»■ 


NOMnf AI.  DAMAGES. 

Bight  to  nominal  damages  only,  on  con- 
demnation for  highway  of  fee  of 
strip,  use  of  which  is  dedicated  to 
public.     17-1242. 


HONRESIBENTS. 

Attachment  of  property  of,  see  Attach- 
ment. 


NONSUIT. 


See  Trial. 


Italic  type  indicates  points  uritli  annotation;  roman  type,  points  without. 
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NOK  VUI.T. 

Refusal  to  accept  plea  of.     17*1090* 


OOOHVATIOlf. 

Of  insured  premises^  see  Insurance. 


^•» 


NOTES. 

See  Bills  and  Notes. 


♦  »» 


NOTICE. 

Of  appeal,  see  Appeal  and  Errob. 

To  purchaser  of  fraud  in  conveyance,  see 
Fraudulent  Conveyances. 

As  condition  of  forfeiture  for  nonpay- 
ment of  premium,  see  Insurance. 

Of  claim  against  city,  see  Municipal 
Corporations. 

Necetisity  of  Icnowl^dge  of  facts  to  render 
corporation  liable  on  contracts  of 
promoters.     17^466    (case  p.   431)  • 

Notice  of  facts  putting  purchaser  of  real 
property  on  inquiry.     17-863. 

Imputed. 

Imputing  knowledge  of  a  promoter  to  his 

corporation.     17-431. 
Knowledge  of  director  of  corporation  in 

transaction    between    him     and    the 

corporation  in  which  he  is  acting  for 

himself.    17-431. 


NOTICE  TO  QUIT. 

See  Landlord  and  Tenant. 


"♦-»■ 


NOVATION. 

Recovery  against  a  corporation  on  pro- 
moters' contract  on  the  theory  of 
novation.     17-441, 


NUISANCES. 

Tourist  and  health  resort.     17-516. 


OFFICERS. 

Of  bank,  see  Banks. 
Of    private    corporations    generally,    see 
Corporations. 


Removal. 


/ 


Metnoval  of  public  officer^  for  misconduct 
during  previous  term,,  11—279  (case 
p.  274). 

Right  to  consider,  on  question  of  removal 
from  office,  conduct  of  officer  not 
connected  with  his  duties  as  such  of- 
ficer.    17-274. 

Vesting  in  the  courts  power  to  remove 
district  attorneys  from  office  as  a 
violation  of  constitutional  provision 
for  separating  branches  of  govern- 
ment.    17-274. 

Statute  permitting  removal,  by  justices 
of  the  supreme  court,  of  a  district 
attorney  as  violation  of  constitution- 
al provision  for  removal  of  officers 
by  impeachment.     17-274. 


♦  »» 


OFFSETS. 

In  condemnation  proceedings,  see  Dam- 
ages. 


OIIi. 

In  mines  generally,  see  Mines. 

Liability  of  manufacturer  or  packer  of 
(His  for  injury  to  person  or  property 
of  ultitnate  consumer,     17^^698, 


^•» 


OLD  AGE. 

Incapacity   from,   as  justifying  appoint' 
ment  of  guariUan,     17—1076, 


#•» 


OBJECTIONS. 


OIiEO  OIIi. 


To  raise  question  on  appeal,  see  Appeal      As   "fooiV*   within  meaning  of   statute, 
and  Error.  17-1280, 


*♦-»■ 


OBSTRUCTION. 

Of  highways,  see  Highways. 


OMNIBUSES. 

See  Hacks  and  Cabs. 
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OPTION. 


To  terminate  lease,  see  Landlord  and 
Tenant. 

To  purchase  premises  leased,  see  Land- 
lord AND  Tenant. 


♦*-♦- 


ORAL  CONTRACTS. 


In  general,  see  Contracts. 


^•» 


ORDINANCES. 

See  Municipal  Corporations. 


-•-•► 


ORPHAN  ASYLUM. 


Exemption  of,  from^  taxation,    ll^^lO^S, 


OYSTERS. 

Right  of  one  first  adopting  idea  of  at" 
taching  tags  to  offitter  mHcHs  to  pi^- 
vent  competitor  from,  using  auch 
tags,     i  7-7  73. 


PAINT  STONE. 

Aa  a  "mineral'*  within  meaning  of  deea, 
17-166. 


^•» 


PARENT  AND  CHILD. 

Effect  of  miatake  as  to  erintetwe  or  legal' 
ity  of  relation  of  parent  and  child 
on  bequest,     11^262, 


-♦-•-♦' 


PAROCHIAL  SCHOOLS. 

Exemption  of,  front  taxation.     17'^104:6. 


PAROL   CONTRACTS. 

In  general,  see  Contracts. 


^•» 


PAROL  EVIDENCE. 


See  Evidence. 


PARTIAL  INVALIDITY. 

Of  statute,  see  Statutes. 


[17  A.Ii.R. 


Dismissal  of  party,  see  Dismissal  ob 
Discontinuance. 

Who  may  foreclose  mortgage,  see  Mort- 
gage. 

Joinder  of  causes  of  action,  see  Action 
OR  §urr. 

Neoeasary-  parties  defendant. 

Codebtor  of  one  of  two  joint  debtors  who 
has  made  a  fraudulent  conveyance 
as  necessary  party  to  suit  by  credi- 
tors to  avoid  it.    17-723. 

Grantee  of  servient  property  as  neces- 
sary party  to  suit  to  settle  ri^rhts 
with  respect  to  a  right  of  way  c^^nt- 
ed  across  real  estate.     17-863. 


Talcing  a  partner  as  breach  of  provision 
in  lease  against  assignment  or  attb- 
letting.     17^183    (case  p,   179). 

Embezzlement  by  partner.  17^9S2 
(case  p.  980). 

Application  for  copyright  in  name  of 
partnership  without  designating 
members  of  firm.     17-743. 


PAST  SERVICES. 

Moral  obligation  arising  from,  as  consid-^ 
eration      for      executory       promise. 

i7''iaee. 


See  Poor  and  Poor  Laws. 


PATBiENT. 

For  stock  subscription,  see  Corpora- 
tions. 

Of  purchase  money  by  vendee,  see  Venik 
OR  AND  Purchaser. 

Duty  of  creditor  to  accept  payment  on 
contract  before  it  is  due.     17-863. 


PEACE  OFFICERS. 

Aiding  peace  officers  as  voluntary  er- 
posure  to  unnecessary  danger  tcithin 
meaning  of  accident  insurance  pol' 
icy.     17^^191    (case  p.   ISS). 
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PECUNIARY  BENEFIT. 

Moral  obligation  arising  from  previouB 
receipt  of,  as  consideration  for  exeo- 
utory  promise.  17^1317  (case  p. 
1292) . 


PENAL  STATUTES. 

Strict  construction  of,  see  Statutes. 

PENALTIES. 

Construction  of  statute  as  to,  see  Stat- 
utes. 


PHYSICIANS  AND   SURGEONS. 

Privilege  of  communications  to,  see  £vi- 

DENGE. 


PICTORIAI.  DEVICES. 

Hight  to  protection  against  appropria^ 
tion  thereof  hy  competitor,  IT— 770, 
774. 


#•» 


PISTOLS. 


See  Firearms. 


PEREMPTORY  INSTRUCTIONS. 

See  Trial. 


♦  »» 


PERFORMANCE. 

Specific  performance,  see  Specific  Per 

FORMANCE. 


PERPETUITIES. 

Bequest  of  corporate  stock  to  trustees* 
for  a  period  of  twenty  years,  with 
directions  to  elect  themselves  direc- 
tors and  carry  out  certain  policies. 
17-218. 


-•-•- 


PERSONAL  INJURIES. 

By  automobile,  see  Automobiles. 

By  electricity,  see  Electricity. 

By     explosions,     see     Explosions     and 

EXPLOSIYES. 

From   eating  of  unwholesome   food,   see 

Food. 
In  defective  highway,  see  Highways. 
To  insured,  see  Insurance. 
To  infants,  see  Negligence. 
By  negligent  driving,  see  Negligence. 
Question   for   jury   as   to   cause   of,   see 

Trial. 
Direction   of   verdict   in   action    for,   see 

Trial. 
Liability  for,  generally,  see  Negligence. 


"♦-•- 


PERSONAI,  PROPERTY. 

Sale  of,  see  Sale. 


PETROLEUM. 


See  Oil. 


PI.AT. 

Dedication  by,  see  Dedication. 

PLEADING. 

Joinder  of  causes  of  action,  see  Action 

OR  Suit. 
Reversal  for  error  as  to,  see  Appeal  ak9 

Error. 
Variance    between    pleading    and    proof, 

see  Eyidence. 
In    mandamus    proceedings,  see    Manda>- 

MUS. 

Election  between  counts,  see  Trial. 

Constrnotion. 

Effect  of  rule  requiring  construction  of 
equivocal  averments  against  the 
pleader,  on  hearing  on  demurrer,  to 
amplify  or  contradict  the  terms  em<> 
•ployed  to  state  cause  of  action.  17- 
617. 

Amendments. 

Review  of  discretion  as  to,  see  Appeal 
AND  Error. 

Amendment  of  pleading  to  accord  with 
the  plain  facts.     17-239. 

Striking  ont. 

Prejudicial  error  as  to.     17-218. 

Dnplleity. 

Complaint  in  contract  which  seeks  dam- 
ages for  several  distinct  breaches  of 
the  obligation  imposed  by  law.  17- 
103. 

Declaration  or  complaint. 

In  mandamus  proceedings,  see  Manda- 
mus. 

—  on  contract  liability. 

Duplicity  in  pleading,  see  supra. 

Count  which  states  defectively  one  of 
several  breaches  of  a  contract  set 
out  in  it.     17-103. 


The  dasli  in  eaoli  citation  stands  for  A.L.It. 
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Complaint  in  action  for  faiinre  of  tele- 
graph company  to  transmit  mes- 
sage promptly.     17-103. 

Suit  to  recover  quantum  meruit  for  com- 
missions in  selling  real  estate  under 
void  contract.     17-885. 

Insurance  policy  as  a  part  of  the  plead- 
ing where  a  declaration  in  an  ac- 
tion to  recover  the  amount  of  the 
policy  follows  the  form  prescribed 
by  statute.     17-376. 

-^for  negligence. 

Sufficiency  of  allegations  in  an  action  for 
losses  caused  by  defective  cement 
manufactured  by  defendant.  17- 
669. 

—  wills. 

Necessity  of  pleading  the  illegal  con- 
tract where  will  is  attacked  because 
the  product  of  a  contract  void  as 
against  public  policy.    17-218. 


POUOE. 

AUUng  peace  officers  as  voUintary  expe- 
sure  to  unnecessary  danger  within 
n^eaning  of  accident  insurance  fiol- 
ioy,    n-^lQl   (case  p.  188). 

Liability  of  innkeeper  for  interference  of 
police  officer  with  guest.     17-134. 


#•» 


POUTICAL  QUESTIONS. 

Power  of  court  to  review,  see  Courts. 


Pleas  and 

Mode  of  raising  objections.     17-103. 


Demurrer  to  evidence,  see  Trial. 

Pleading  good  in  part.    17-108. 

Reviewability  on,  of  question  of  right  of 
sender  of  telegram  to  recover  for 
mental  suffering  because  of  its  non- 
delivery.    17-103. 

Effect  of  rule  requiring  construction  of 
equivocal  averments  against  the 
pleader,  on  hearing  on  demurrer,  to 
amplify  or  contradict  the  terms  em- 
ployed to  state  cause  of  action.  17- 
617. 

Waiver  or  cure  of  error  in  rulings  on. 
17-617. 

Conclusiveness,  on  review  of  ruling  sus- 
taining, of  allegations  in  the  Com- 
plaint.    17-637. 


POISONINO. 

Blood  poisoning,  see  Blood  Poisoning. 


POOIi. 

Meaning  of  word  "similar**  in  statute  as 
to  pknifing  by  minor  on' a  pigeonhole 
or  similar  table.    17^102. 


POOR  AND  POOR  UkWS. 

Moral  ohligation  arising  from  past  sup* 
port  of  pauper  as' consideration  for 
executory  promise,     17'^iai2. 


POPUIiATIOir. 

Judicial  notice  as  to.    17-218. 


POISON. 

Coffee  grounds  intended  to  be  reused  as 
food,  within  statute  against  min- 
gling poison  with  food.    17-1276. 

Admissibility  of  confession  to  identify 
maker  as  criminal  agent  in  mixing 
poison  with  food.     17-1276. 

Right  to  use  extrajudicial  confession  to  ' 
aid  in  proof  of  corpus  delicti.     17- 
1276. 

Sufficiency  of  proof  of  corpus  delicti  in 
prosecution  for  mixing  with  food. 
17-1276. 

Repentance  and  attempt  to  remove  from 
food,  as  defense  to  prosecution  for 
attempt  to  kill.     17-1276. 


POSTOFFIOE. 

Transn&ission  and  delivexy  of  atalls. 

Meaning  of  word  **similar"  in  statute  as 
to  sending  through  nuiils  letter  oon- 
ceming  a  lottery  or  similar  scheme. 

Relief  in  equity  from  forfeiture  of  lease 
for  nonpayment  of  rent  lost  in  the 
mail.     17-1233. 


Power  of  sale  on  default  of  buyer  as  de- 
termining  whether  contract  is  one 
for    conditional   sale    or    otherwise* 


♦  •» 


In  assets  of  insolvent  bank,  see  Banks. 


PREJimiOIAI.  ERROR. 

See  Appeal  and  Error. 
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PRELHONAJiT  IMJUirCTIOH. 

See  Injunction. 


PRODZOAIi. 

Mental  condition  which  if^ill  justify  ap' 
pointment  of  guardian  for  prodigal. 
17-^1087, 


Insurance  premiums^  see  Insurancb. 


PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error. 
In  general,  see  Evidence. 
By  jury,  see  Trial. 


PRINCIPAI.  AND  AGENT. 

As  to  brokers,  see  Brokers. 
As  to  factors,  see  Factors. 

Distinction  "between  conditional  sale  and 
agency  contract.     17—1437,  1460. 

Bank's  power  to  act  as  agent  for  custom- 
ers.   17-1206. 


PRINOIPAIi  AND  SURETY. 

Bight  of  surety  on  note  to  set  up  de- 
fense of  illegality  of  consideration. 
17-317. 


-♦-•-♦• 


PRIORITY. 

In  assets  of  insolvent  bank,  see  Banks. 


PRIVII.EOED  COMMUNICATIONS. 

See  EviDENCB. 


PRIVITY. 

Between  seller  or  manufacturer  and  per- 
son injured,  see  Negligence. 


"•-^ 


PROBATE. 

Bight  to  transfer  from  a  county  to  a  cir- 
cuit court  full  probate  jurisdiction, 
involving  power  to  determine  the  va- 
lidity of  a  will  as  matter  of  law. 
17-218. 


PROFUGATE. 

Mental     condition     which     tciU     fkistify 
appointment       of      guardian       for. 


PROHIBITION. 

Against  act  of  court  in  instructing  con- 
demnation commissioners  so  as  to 
Sermit  them  to  ignore,  in  assessing 
amages,  the  destruction  of  an  ease- 
ment.   17-643. 


PROMOTERS. 

Of  corporations,  see  CORPORATlONSb 


PROOFS  OF  LOSS. 


See  Insurance. 


PROXIMATE  CAUSE. 

Obstruction  of  sidewallc  as  proximate 
cause  of  injury  to  pedestrian  who  is 
forced  to  go  into  the  street  and  is 
struck  by  a  vehicle.  17'^e46  (case 
p.  037). 

When  violation  of  law  tleemetl  proximate 
cause  of  death  or  injury  so  as  to  pre- 
elude  recovery  under  policy  of  life 
or  accident  insurance.  17—1005 
(case  p.  lOOl) . 


PUBUC  IMPROVEMENTS. 

Construction  of  exemption  of  religious 
body  or  society  from  special  assess- 
ment.    17'-105S. 


PUBUC  MONEYS. 

Provision  for  free  books  for  high  school 
pupils.     17-288. 


PUBUC  OFFICERS. 

See  Officers. 


The  dasli  in  eacli  citation  stands  for  A.I«.R. 
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FUBUAHIKG  HOUSE.  RBAL  PROPERTY. 


Exemption  from  taxation  of  publiahing 
house  opet*aled  by  chutch.   J  7—10^4. 


PUNISHMENT. 

For  crime,  see  Criminal  Law. 


-•-•- 


PURCHASE  MONET. 

Payment  of,  see  Vendor  and  Purchaser. 

Note  for,  as  determining  whether  eon' 
tract  is  one  for  conilitional  sale  or 
otherwise.      17^1 4S1. 

Authority  to  take  judgment  for,  as  de* 
tei*tnining  whether  or  not  contract  is 
one  of  conditional  sale.     i7— i49i. 


QUANTUM    MERUIT. 

Recovery  of,  see  Contracts. 


Construction  of  contract  for  transfer  of, 
see  Contracts. 

Oral  contract  as  to,  see  Contracts. 

Specific  performance  of  contract  as  to, 
see  Contracts. 

Mortgage  on,  see  Mortgage. 

Registration  of  title  to,  see  Records  and 
Recording  Laws. 

As  to  timber  on,  see  Timber. 

Rights,  duties,  ahd  liabilities,  on  trans- 
fer of,  see  Vendor  and  Purchaser. 

JJability  of  corporation  on  contraot  by 
promoters  for  purchase  of.     1 7^492. 


REBEI*UON. 

Bight  to  jury  trial  in  case  of  seizure  of 
property  used  in  aid  of  rehcllion. 
17^568. 


"•-^ 


RECEIPTS. 

Warehouse  receipts,  see  Warehousemen. 


RACES. 

When  violation  of  law  as  to  horse  racing 
deemed  proximate  cause  of  death  or 
injury,  so  as  to  preclude  recovery 
under  policy  of  life  or  accident  in* 
surance.    17^1008. 


Hight  of  remaindermen  to  receiver  on 
life  tenant*s  failure  to  pay  taxes. 
17^14:03. 

Appointtnent  of  receiver  as  change  in  in- 
terest, title,  or  possession  u?iihin 
meaning  of  fire  insurance  policy. 
17S82   (case  p.  376) 


RECOMMENDATION  TO  MEROT. 

See  Trial. 


J}uty  of  trial  court  to  direct  acquittal 
for  insufficiency  of  the  evidence. 
17^923. 


#•» 


RECORDS   AND   RECORDUTG  I.AW8. 


RATES. 

For  electricity,  see  Electricity. 
For  water,  see  Waters. 


Record  and  case  in  appellate  court,  see 
Appeal  and  Error. 

Records  as  evidence  generally,  see  Evi- 
dence. 

Records  of  title. 

Refusal  to  register  one  of  two  parcels  of 
real  estate  covered  by  one  building 
where  the  title  to  the  other  parcel 
is  defective.     17-304. 


REAI.  ESTATE  AGENTS. 


RE-EXAMINATION. 


See  Brokers. 


Of  witness,  see  Witnesses. 
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As  to  arbitration^  see  Arbitration. 


REI^TIVE. 

Moral  ohligatian  arising  from  services  tOf 
as  consideration  for  executory  prom* 
ise.     17-1307, 


-♦"•-♦• 


Of  bidder  at  judicial  sale,  see  Judicial 
Sale. 


RELEVANCY. 

Of  evidence,  see  Evidence. 


REUGIOUS   SOCIETIES. 

Exemption  of,  from  taxation,  see  Taxes. 

Meaning  of  words  '^similar  offleers**  in 
statute  as  to  4^urvh  eorporationa. 
17-100. 


REMAINDERMEN. 

Right  to  pay  taxes  and  recover  mime  of 
life  tenant.    17-^1401. 

Right  to  attack  on  appeal,  judgment  for 
costs  payable  out  of  estate  in  will 
contest.     17-1377. 

<  ■  » 
REMAINDERS. 

Acceleration  of,  see  Wills. 


REMEDIES. 


Of  corporation,  see  Corporations. 


Payment  for,  before  turning  over  income 
to  life  tenant.    17-1377. 


As  defense  to  prosecution  for  attempt  to 
kill  by  placing  poison  in  food. 
17-1276. 


REPETITION. 

Of  instruction,  see  Trial. 


Provision  for,  as  determining  whether 
or  not  contract  is  tme  for  conditional 
sale.    17—14:SO. 

Purchase  with  agreement  to  resell  on 
specified  terms  as  chattel  mortgage. 
17-1410. 


RESCISSION. 

Of  contract  generally,  see  Contracts. 
Of  land  contract,  see  Vendor  and  Pur- 
chaser. 


RESERVATIONS. 

In  deed,  see  Deed. 


RESIDENCE, 

Failure  to  state  residence  of  applicant  in 
application   for   copyright.     17-743. 


RESTRAINT  OE  TRADE. 


Constitutionality    of    statute    as    to,    see 

Constitutional  Law. 
Of  parties  to  invalid  contract,  see  CoN-     See  Contracts;  Monopoly  and  Combina- 

TRACTS.  I  TIONS. 

In  case  of  usury,  see  Usury. 


#•» 


REMOVAIt. 

Of  officers,  see  Officers. 


RETAKING  PROPERTY. 

Provision   for,   as   determining   whether 
or  not  contract  is  one  for  conditional 
sale.     17-14i95. 


The  daih  in  eaoh  eitation  stands  for  A.I*.R. 
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See  Appeal  and  Error. 


-♦-•- 


REVOCATION. 

Of  dedication,  see  Dedication. 
Of  will  or  legacy,  see  Wills. 


REVOI.VER8. 


See  Firearms. 


-•-^ 


Duty  of  court  to  direct  acquittal  for  t»i- 
8utp.ciency  of  the  evidence,    17^026. 

When  commission  of  rohbery  deemed 
proximate  cause  of  death  or  injury, 
so  as  to  preclude  recovertf  under  pol- 
icy   of    life    or   aecidetit   insurance. 


RUIXS  OF  THE  ROAD. 

Contributory  negligence  in  violating, 
Negligence. 


#•» 


SALE. 

Construction    of    contracts    of    sale,    see 

Contracts. 
Sale  as  fraud  on  creditors,  see   Fraud- 

THiENT  Conveyances. 
Judicial  sale,  see  Judicial  Sale. 
On  foreclosure,  see  Mortgage. 

Liability  of  corporation  on  contracts  of 
promoters  for  purchase  of  property, 
17^4:89. 

Application  of  doctrine  of  caveat  emptor 
to  purchase  of  food  in  cans.   17-4349. 

Conditional  sale. 

yvhat    amounts    to    a    conditional    sale, 

17^1^21     (€0969  pp,    1410,    1416). 

Transaction  treated  as  conditional  sale 
where  security  for  unpaid  purchase 
price  greatly  exceeds  debt.     17-1410. 

Instrument  securing  purchase  price  as 
conditional  sale  if  loss  falls  on  payee 
in  case  of  destruction  of  property. 
17-1410. 

Sale  absolute  not  shown  by  conditional 
vendor's  deposit  of  sale  note  as  col- 
lateral for  loan.     17-1410. 


Liahility  of  manufacturer  or  packer  of 
defective  aHicle  on  theory  of  implied 
warranty  for  injury  to  person  or 
property  of  ultitnate  consumer  trJio 
purchased  from  middleman,  17—709 
(case  p,  007) . 

Duty  of  one  seeking  damages  from  food 
manufacturer  for  injuries,  to  elect 
between  implied  warranty  and  neg- 
lect as  ground  for  recovery.    17-649. 

Effect  of  statements  on  label  on  canned 
food  to  create  express  warranty  that 
food  is  wholesome.     17-649. 

Rights  and  remedies  of  parties. 

Sellers'  liability  for  injury  due  to  defects 
in  articles  sold,  see  Negligence. 

Contract  requiring  seller  to  look  to  prop- 
erty   alone    for    payment,      17—714 
(case  p,  710), 


SAIiE  NOTE. 

Sale  absolute  not  shown  by  deposit  of, 
collateral  for  loan.     17-1410. 


SALESMEN. 

Liability  of  etnployer  for  injuries  inflict- 
ed 5f/  automohiie  while  being  driven 
by  or  for  salesm^an,  17-^21  (caste 
p.   017), 

Right  of  wrongfully  discharged  salesman 
to  recover  salary  accruing  sulrae- 
quent  to  discharge.    17-628. 


SALT. 

A»   "food"   u^Uhin  meaning  of  statute. 
17''12S7. 


SALVATION  ABMT. 

Exemption    of,    from    inheritance    tax, 

17-10i%4:. 


SAND. 

« 

As  a  "minertd*'  within  meaning  of  deed. 
17-106. 
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SANITARIUM. 

Talidity  and  effect  of  atatute  or  ordi* 
nance  relating  to  the  location  of  hos' 
pUalf  sanitariunt,  or  the  like* 
17^S2S  (oaees  pp.  613,  616). 


^•» 


8ANITT, 

See  Incompetent  Persons. 


8AU8AQB. 

As   "food**   toithin  meaning  of  statute, 
1'7^128S. 


SCHOOLS. 


Compemsatioa  of  teaohers. 

Right  of  teacher  to  compensation  while 
school  is  closed,  17^122 A  (case  p. 
1222). 

Teactboojuy  ete* 

Free  teactbooUs  and  other  school  supplies 
for.  individual  vse  of  pupils. 
17^-300   (case  p.  288) 

Partial  invalidity  of  atatute  providing  for 
free  school  books.     17-288. 


Question  whether  Will  executed  as  part  of 
the  ceremony  of  initiation  can  be  es- 
tablished aa  a  valid  wiU.     17-372. 


SECURITY. 

In  general,  see  Bonds. 

Absolute  sale  uHth  reservation  of  title  as, 
as  chattel  mortgage.     17'»14t27. 

When  attempt  of  creditor  unlawfully  to 
seize  property  as  security  deemed 
proximate  cause  of  death  or  injury, 
so  as  to  preclude  recovery  under  pol" 
icy  of  life  or  accident  insurance. 
17'--1010. 


SEIZURE. 

Of   intoxicating   liquors,   see   Intoxicat- 

IN6  Liquors. 
In  general,  see  Search  and  Seizure. 


SEPARATION. 

Of  powers  of  goyemment,  see  Consti- 
tutional Law, 

Of  husband  and  wifOf  see  Divorce  and 
Separation. 


♦  »» 


♦  »» 


SEPTIC  POISONING. 

Death  of  insured  from,  see  Insurance. 


SCHOOL-TEACHER. 

Right  to  compensation,  see  Schools. 


«•-•-#- 


SCOPE  OF  EMPLOYMENT. 

Of  servant,  see  Master  and  Servant. 


SERVANTS. 

In  general,  see  Master  and  Servant. 


SERVICES. 

See  Work  and  Service. 


SCOTTISH  RITE  CATHEDRAL. 

Exemption  of,  from  taxation,  see  Taxes. 


■•-•- 


SEARCH  AND  SEIZURE. 

Right  to  jury  trial  in  case  of  seizure  of 
property  alleged  to  he  illegally 
used.     17—608    (case  p.  667). 


SECRET  SOCIETIES. 


SET-OFF  AND  COUNTERCLAIM. 

Deducting  benefits  in  condemnation  pro- 
ceedings, see  Damages. 


-♦-•-#■ 


SEWERS. 


See  Drains  and  Sewers. 


SEXTON. 


Exemption  of,  from  taxation,  see  Taxes.      Exemption  from  taxation  of  residence  of 
See  also  Benevolent  Societies.  church  sexton.    1 7-1044. 
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As  a  **tnineraV'  tcithin  meaning  of  deed, 
17-167. 


[17  A.L,R, 


♦*-♦- 


SHOW  CARDS. 

Right  to  protection  against  appropriation 
of  matter  in  show  t^rds  by  competi» 
tor.     17-^772. 


Pablic  funds  of,  see  Public  Moneys. 

Melation  of  treaty  to  state  and  Federal 
law.    17-^63^  (case  p,  630J  . 


STATE  OOUBTS. 


See  Courts. 


SIDEWALK. 


Obstruction  of,  see  Highways. 


♦  •» 


SIQNATITRE. 

Effect  of  purported  subscribing  witnesses 
denial  or  forgetful ness  of  signature 
by  mark,     17—1267   (case  p.  1263). 


SILENCE. 

Estoppel  by,  see  Estoppel. 


SITUS. 


For  purpose  of  taxation,  see  Taxes. 


SODA  WATER. 

As    "food**    u^thin  meaning   of  statute. 
17-128S. 


-♦-•-♦- 


SPECIAL  DEPOSIT. 


See  Banks. 


SPECIFIC  PERFORMANCE. 

Indefiniteness  or  uncertainty  as  affectin^^ 
right.     17-1. 


^•» 


SPENDTHRIFT. 

Mental  conditions  justifying  appoint- 
ment of  guardian  or  committee  of 
estate  as  for.  17—106S  (case  p. 
J 063). 

Right  to  appoint  guardian  for.     17-1063. 


STATUTE  OF  FRAUDS. 

In  general,  see  Conhlacts. 


STATUTE  OF  LIICITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 

Presumption  as  to  validity  of,  ^ee  Evi- 
dence. 

Violation  of,  as  proximate  cause  of  in- 
jury, see  Proximate  Cause. 

Conflict  bettoeen  treaty  and  state  or  Fed- 
eral statute.     17—636. 

Partial  iavaydity  of. 

Effect  of  invalidity  of  provision  of  stat- 
ute providing  for  free  textbooks, 
which  relates  to  the  recovery  of 
money  expended  for  books  for  non- 
resident pupils,  on  the  remainder  of 
the  act     17-288. 

Constmotion. 

Meaning  of  word  "similar.**     i7— P^. 
What  is  "food**  tHthin  meaning  ef  «Cat- 
ute.     17^^1282  (case  p.  127 6 J  . 

—  strict  or  liberal  constmction. 

Strict  construction  of  law  exewnpting 
property  from  taxation.    17—10S9. 

Statute  making  wife  abandonment  a  mis- 
demeanor.    17-986. 


STOCK  EXCHANGE. 

See  Exchanges. 


-•-•- 


STOCK  FOOD. 

As    "food**    within   meaning    of   statute, 

17-1288. 
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STOBAGE   TANK. 


SUIT  MONET. 


At  oigaolene  station  a«  fixture.    17-^1291      See  Divorce  and  Separation, 
(case  p,  1218) 


STOKE  FBONT. 

Right  to  protection  against  simulation  of 
appearance  of.  ll-^ys^  (case  p. 
779) . 


SUMMARY  PROCEEDING. 

Summary  jadgment  for  landlord  for  non^ 
payment  of  rent  as  bar  to  specific 
performance  of  provision  giving 
tenant  option  to  purchase.     17-1233. 


STREETS. 


See  Highways. 


^»» 


STRICT   CONSTRUCTION. 

Of  statute,  see  Statutes. 


STRIKING    OUT. 

Of  pleading,  see  Pleading. 


See  Landlord  and  Tenant. 


SUBSCRIBING  WITNESS. 

Effect  of  purported  mcbacHMna  ttdtness^s 
denial  or  forgetfulness  of  signature 
hy  marJc.    17^^1267  (case  p,  1203). 


SUBSCRIPTIONS. 

To  corporate  stock,  see  Corporations. 


SUCCESSION  TAX. 


See  Taxes. 


SUGAR. 

As    **food**    'iritJiin   meaning   of  statute* 
t7-1289. 


SUICIDE. 

Of  insured,  see  Insurance. 


SUNDAT. 

When  violation  of  Sunday  laws  deemed 
proximate  cause  of  death  or  injury^ 
so  as  to  preclude  recovci*y  under  pol- 
icy   of   life    or    accident   insurance. 


SUNDAT  SCHOOL  ASSOCIATION. 

Exemption  off  from  t€ixation.    17^1046. 


SUNSTROKE. 

Death  of  insured  by,  see  Insurance. 


SUPPORT. 

Moral  obligation  arising  from,  as  consid- 
eration for  executory  promise. 
17-1307. 


SURETIES. 

In  general,  see   Principal  and   Surety. 


TAGS. 

Sight  of  one  first  adopting  idea  of  attach- 
ing tags  to  oystw  shells  to  prevent 
competitor  from  using  such  tags. 
i  7-7  73. 


-•-^ 


TARIFF. 


See  Duties. 


TAXES. 

Matters  peculiar  to  municipal  taxation, 
see   Municipal   Corporations. 

Public  improvements,  see  Public  Im- 
provements. 
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Meaning  of  word  ''similar"  in  tax  slat' 

ute,    17-^101, 
Irrigation  district  as  municipality  within 

the  tax  laws.     17S1    (case  p.  72). 
Taxation  of  foreigners  as  proper  subject 

of  treaty  regulation,     17^636   (case 

p,  680), 

Effect  of  provision  in  contract  for  sale  of 
business  that  seller  must  look  to  the 
business  for  unpaid  balance  of  pur- 
chase price,  on  right  to  enter  person- 
al judg:ment  against  the  purchaser 
for  default  in  payment  of  taxes. 
17-710. 

What  taxable. 

Membership  in  stock  exchange  as  prop- 
erty subject  to  taxation.     17-82. 

Exemptions. 

From  inheritance,  succession  or  transfer 
tax,  see  infra. 

From  assessment  for  public  improve- 
ments, see  Public  Improvements. 

Strict  or  liberal  construction  of  statute 
as  to,  see  Statutes. 

Construction  of  exemption  of  religious 
body  or  society  from  taxation  or  spe* 
cial  assessment.  17-~1027  (case  p. 
1020). 

Secret  fraternal  society,  believing  in 
Supreme  Being.     17-1020. 

Scottish  Rite  Cathedral  used  as  head- 
quarters of  Masonic  order.     17-1020. 

Headquarters  for  secret  fraternal  socie- 
ty teaching  and  encouraging  chari- 
table principles  and  sentiments  among 
members.     17-1020. 

—  publio  property* 

Irrigation  district  as  municipnlity  within 
the  tax  laws.     17S1    (case  o.  72). 

Situs  for  taxation. 

Of  metnbership  in  exchange  or  board  of 
trade.     17S0  (case  p.  82) . 

Valuation. 

Valuation  for  purposes  of  taxation  as 
evidence  of  value  of  property  for  oth' 
er  pur  pones.     17— i70  (case  p.  108), 

Who  mnst  pay. 

Duty  of  life  tenant  or  life  beneficiary  to 
pay.     17^1384   (case  p.  1377)  . 


TAXICABS. 


See  Hacks  and  Cabs. 


^»» 


TAX  TITLE. 

Right  of  life  tenant  to  acquire,  IJ^ISOB. 


TEA. 

As    **food**    uHthin   meaning    of   statute. 
17^1280. 


#•» 


TEACHER. 


Right  to  compensation,  see  ScHOOi^. 


Telegram  between  two  points  in  one  state 
which  passes  through  the  accustomed 
relay  point  in  another  as  interstate 
commerce.    17-103. 

Inability  as  to  transmission. 

Recovery  of  damages  for  mental  anguish^ 
see  Damages. 

BtUy  of  telegraph  company  to  notify 
sender  of  message  in  case  of  inability 
to  transmit  or  deliver  promptly. 
17^109  (case  p.  lOS) . 

Duty  to  transmit  and  deliver  message 
promptly.     17-103. 

Burden  of  proof  as  to  absence  of  negli- 
gence in  case  of  failure  to  deliver 
message  promptly.     17-103. 

Pleading  in  action  for  failure  to  transmit 
message  promptly.     17-103. 

What  constitutes  "prompt"  transmission 
or  delivery.     17-103. 

Question  for  jury  as  to  negligence  in  fail- 
ing to  attempt  to  notify  the  sender 
of  a  telegram,  of  inability  to  deliver 
it.     17-103. 


-•-•» 


TEMPORABT   AX^IMONT. 

See  Divorce  and  Separation. 


I 


Snccession  tax. 

Effect  of  exemption  of  religious  body  or 
so€'ietif  from  general  taxation  to 
exempt  '  it  from  succtfssion  tax, 
17^1050. 


TENDER. 

m 

Right  of  purchaser  under  land  contract 
to  tender  paytnent  before  time  fixed 
by  contract,     i  7-^00  (case  p.  SO^'i* 
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Duty  of  crcJitor  to  accept  payment  on 
contract   before   it   is    due.     17->863. 

Of  rent  after  date  fixed  by  lease,  effect. 
17-1283. 


#•» 


TERMINATION. 

Of  lease,  see  Landlord  and  Tenant. 
Of  relation  of  master  and   servant,  see 
Master  and  Servant. 


TEXTBOOKS. 


See  Schools. 


THREATS. 

As  duress,  see  Duress. 


TIMBER. 


TOBACCO. 

Liahility  of  manufacturer  or  packer  for 
personal  injury  to  ultimate  consum- 
er.   1 7— 0pd. 

As  **food**  within  meaning  of  statute. 
17^1201. 


^-- 


TORTS. 

Measure  of  damages  for,  see  Damages. 


^•» 


TRADE. 

Restraint  of,  see  Contracts;  Monopoly 
AND  Combinations. 


^•» 


TRADE  COMMISSION. 

See  Federal  Trade  Commission. 


Parol  modification  of  written  contract  for 
sale  of  timber  as  to  time  for  removal. 
17-7. 

Necessity  that  sale  of  standing  timber 
be  in  writing.    17-7. 


^•» 


TIME. 


For   performance   of  contract,   see   Con- 
tracts. 
For  removal  of  timber,  see  Timber. 


TRADEMARK. 

Matters  as  to  unfair  competition  general- 
ly, see  Unfair  Competition. 


TRADENAME. 

Matters  as  to  unfair  competition  general- 
ly, see  Unfair  Competition. 


Effect  of  the  Statute  of  Frauds  on  right 
to  extend  hy  aubseiiuent  parol  agree' 
ment  the  time  for  the  performance  of 
a  written  contract  required  hy  the 
statute  to  he  in  writing.     17^{f2. 

Computation. 

Time  from  which  to  compute  the  life  ex* 
pectancy  under  a  by-law  of  a  mutual 
benefit  association  providing  that 
no  absence  of  a  member  shall  entitle 
his  beneficiary  to  recover  on  the  cer- 
tificate until  the  full  term  of  the 
member's  expectancy  of  life  has  ex- 
pired.   17-406. 


TRANSFER. 

Of  expectancy,  see  Expectancies. 
Of  insurance  policy,  see  Insurance. 


TRANSFER   TAX. 


See  Taxes. 


^•» 


TREATIES. 


TITI.E.  * 

Of  insured,  see  Insurance. 

Record  of,  see  Records  and  Recording 

Laws. 
Tax  title,  see  Tax  Title. 


JRelation  of  treaty  to  state  and  Federal 
law,     17—03 &   (case  p.  630). 


TREES. 


See  Timber. 


The  dash  in  oaoh  oltati< 
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TRESPASS. 

Duty  to  guard  aoainnt  danger  to  trespass" 
ing  children  hy  electric  %cire8, 
17—833  (cases  pp.  795,  803,  807, 
813,  823,  829). 

Complaint  against  master  and  servant 
for  latter's  negligence  as  misjoinder 
of  actions  of  trespass  and  case. 
17-617. 


Quefltioaa  of  law  and  f  aet. 

Question  whether  bequest  was  the  result 
of  fraud.     17-239. 

Question  whether  illness  of  one  eating 
canned  beans  was  caused  by  them. 
17-649. 

Responsibility  of  innkeeper  for  acts  of 
police  orocers  taken  by  him  to  the 
room  of  a  guest.     17-134. 

Question    whether    insured   aiding   peace 
officer    in    pursuit   of    criminals    in- 
curred needless  risk.     17-188. 
« Voluntariness   of    confession    where   evi- 
dence conflicting.    17-1276. 


TRESPASSERS. 

See  also  Trespass. 
Definition  of.     17-823. 
Possibility  that  child  of  tender  years  may 
be.    17-823. 


TRIAL. 

Discretion  ds  to  conduct  of,  see  Appeal 

AND  Error. 
Matters   peculiar  to  criminal  cases,  see 

Criminal  Law. 
Matters  as  to  jury,  see  JURT* 
New  trial,,  see  New  Trial. 

Elections  between  oonnts* 

Duty  of  one  seeking  damages  from  food 
manufacturer  for  injuries,  to  elect 
between  implied  warranty  and  neg- 
lect as  ground  for  recovery.    17-649. 

Reception  of  evidence. 

Right  of  court  to  withhold  confession 
from  jury  on  conflicting  evidence  as 
to  voluntariness.     17-1276. 

—  order  of  proof. 

Power  of  trial  judge  to  vary.    17-1098.' 

Statements   and   argnment   of   counsel. 

Prejudicial  error  in,  see  Appeal  and 
Error. 

Argument  of  counsel  as  to  ^ecommenda'^ 
tion  of  mercy  in  criminal  case, 
17-^1120    (cases  p.   1108). 

Remarks  of  court. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

Statement  by  court  as  tc  failure  to  see 
materiality  of  question  asked,  as  com- 
ment.    17-1098. 

Inferences  by  Jury. 

Right  of  jury  to  infer  wilfulness  from 
proof  that  a  man  abandons  his  wife 
without  providing  adequate  support 
for  her.     17-986. 


—  neglisenee  generally. 

Directing  verdict,  see  infra. 

General  rule  as  to,  in  action  for  wrong- 
ful  death.     17-795. 

Negligence  in  case  of  collision  between 
automobile  and  pedestrian.     17-68. 

Negligence  in  failing  to  attempt  to  notify 
the  sender  of  a  telegram  of  inability 
to  deliver  it.    17-103. 

Negligence  in  stringing  insuflSciently  in- 
sulated'  electric  wires.     17-795. 

Question  whether  a  latticed  pillar  in  a 
highway  is  so  attractive  to  children 
as  to  suggest  i>ossibility  of  accident 
to  one  placing  a  defectively  insulated 
wire  near  the  top  thereof.     17-829. 

Proper  care  by  bank  of  Liberty  bonds 
received   for   safe-keeping.     17-1205. 


—  contributory  negligence. 

Directing  verdict,  see  infra. 

General  rule  as  to,  in  action  for  wrongful 

death.     17-795. 
Of     pedestrian     struck    by     automobile. 

17-68. 


Nonsuit. 

Rules  of  decision  on  appeal  from  verdict 
based  on,  see  Appeal  and  Errob. 


Directing  verdict. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 


Power  and  duty  of  court  to  direct  or  ad^ 
vise  acquittal  in  criminal  ease  for  in^ 
sufficiency     of     evidence^       17'~910 
(case  p.  902), 


Direction  of  verdict  proper,  only  where 
reasonable  minds  could  draw  one  in<> 
ference  from  evidence.     17-1263. 

Where  facts  are  admitted  and  all  reaaon- 
•able  minds  agree.    17-795. 


Demurrer  to  eTidenee. 

In  action  to  forfeit  automobile  alleged  to 
have  been  used  in  transporting  in- 
toxicating liquors.     17-557. 


Italic  tsrpe  indicates  points  witb  annotation;  roman  type,  points  irithont. 
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Instruotions. 

Instructions  as  part  of  record  on  appeal, 
see  Appeal  and  Error. 

Necessity  for  exception,  see  Appeal  and 
Error. 

Presumptions  as  to,  on  appeal,  see  Ap- 
peal AND  Error. 

Errors  waived  or  cured  below,  see  Appeal 
AND  Error. 

Meaning  of  words  * 'similar  intelligence** 
in  instruction.     17^99, 

—  requests  and  anttvert. 

Discretion  as  to  consideration  of  request 
for  instructions  not  submitted  at 
proper  time.     17-253. 

Sufficiency  of  compliance  wtih  request  for 
instructions  as  to  recommendation  to 
life  imprisonment  on  finding  guilty 
of  murder  in  first  degpree.    17-1090. 

Duty  as  to  giving  cumulative  instruc- 
tions.    17-1098. 

Refusal  of  instructions  fully  covered  by 
a  general  charge.     17-346. 

Refusal  of  instruction  more  fully  cover- 
ing a  matter  upon  which  the  court 
has  already  instructed.     17-393. 

—  on  tvhat  matters  neoettary  or  proper. 

Prejudicial  error  in  refusing,  see  Appeal 
AND  Error. 

Duty  of  court  to  instruct  as  to  right  of 
jury  to  make  reconxm.endation  to 
mercy.  17^1123,  1144,  1168  (case 
p.  1008). 

Limiting  to  issues  or  proof.     17-134. 

—  comment  of  Judge. 

Statement  by  court  as  to  failure  to  see 
materiality  of  question  asked,  as  com- 
ment.    17-1098. 

—  correctness   of  ins  tractions   general- 

ly. 

Necessity  for  exception,  see  Appeal  and 
Error. 

Errors  waived  or  cured  below,  see  Ap- 
peal AND  Error. 

Prejudicial  error  in  instructions,  see  Ap- 
peal AND  Error. 

Right  of  party  to  complain  of  an  instruc- 
tion in  his  favor.    17-68. 

New  trial  because  of  conflicting  instruc- 
tions.    17-986. 

—  correctncM  of  instrnctiont  in  crimi- 

nal cases. 

Form,  and  sufftcietwy  of  instructions  to 
jury  as  to  power  to  recommend  to 
mercy.  17—1125,  1146  (cases  pp. 
1090,  1108). 

Instruction  lacking  scientific  form,  but 
fully  covering  matter.    17-1098. 

Instruction  that  it  is  duty  of  jury  to  de- 
termine whether  or  not  they  shall 
make  a  recommendation  to  mercy. 
17-1108. 


Instruction  tending  to  influence  jury 
against  recommending  imprisonment 
for  life  on  finding  guilty  of  murder 
in  first  degree.    17-1090. 

Verdict. 

Direction  of,  see  supra. 
New  trial  for  errors  in  verdict,  see  New 
Trial. 

Effect  of  general  verdict  for  plaintiff  in 
action  by  assignee  on  non-negotiable 
note.     17-857. 

Recommendation  to  mercy. 

Recommendation  of  mercy  in  criminal 
case.  17-~1117  (cases  pp.  1090, 
1098,  1108). 

As  part  of  verdict.     17-1090. 

Power  of  jury  to  bind  court  by.    17-1098. 

Duty  of  jurors  to  determine  whether  rec- 
ommendation shall  be  made.  17- 
1108. 

Absolute  discretion  of  jury  to  recommend 
mercy.     17-1090,  1108. 


TRUCKS. 

Bight  to  protection  against  simulation  of 
physical  appearance  of  trucJc. 
17-786. 


TRUSTS. 

As  to  suspension  of  alienation,  see  Per- 
petuities. 

Validity  and  effect  of  provisions  in  will 
to  control  voting  power  of  corporate 
stock.     17—238  (case  p.  218)  . 

Duty  of  life  tenant  or  life  beneficiary  to 
pay  t€ixes.    17—1384  (case  p.  1377)  . 

Right  of  holder  of  majority  stock  in  cor- 
poration to  provide  by  his  will  for  the 
election,  through  a  trust  of,  certain 
persons  as  directors  for  a  period  of 
time.     17-218. 

Uncertainty  and  indefiniteness  of  trust. 
17-218. 


#•» 


UNCERTAIMTY     AND     INDEFINITE- 
NESS. 

Of  contract  generally,  see  Contracts. 

Uncertainty  as  affecting  validity  of  hy- 
law  of  mutual  benefit  association 
preventing  recovery  upon  presump' 
tion  of  death  from  seven  years'  ab' 
sence.     1 7—430 . 

Of  trust     17-218. 


The  dash  in  each  citation  stands  for  A.I«.R. 
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UNDUE  INFI.UENCE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
On  testator,  see  Wills. 


UNFAIR  COMPETITION. 

Infringement  of  copyright,  see  Copy- 
right. 

Right  to  protection  against  appropriation 
of  advertising  inatter  or  methods, 
17-760   (cases  pp.  743,  747). 

'Right  to  protection  against  sinndation  of 
physical  appearance  or  arrangement 
of  place  of  business,  or  vehicle. 
i7-7«4    (case  p.  779). 

Preliminary  injunction  in  suit  to  re- 
strain unfair  trade  and  competition. 
17-779. 

What  constitutes  the  essential  element  of 
unfair  trading.     17-747. 

Right  of  court  to  review  decision  of  Fed- 
eral Trade  Commission  as  to  what 
is  unfair  competition.     17-389. 


•^^ 


UNPRODUCTIVE    PROPERTY. 

Duty  of  life  tenant  or  life  beneficiary  to 
pay  taxes  on.    17—1394. 


Treating  legal  rate  of  interest  as  the 
amount  which  one  seeking  cancela- 
tion of  usurious  contract  should  pay 
as  a  condition  of  relief.     17-119. 

Allowing  credit  at  the  legal  rate  for  pay- 
ments made  in  suit  to  prevent  sale 
under  usurious  mortgage  for  default 
in  interest.     17-119. 


VALUABLES. 

Duty  of  bank  undertaking  to   care   for, 
for  customer.     17-1213. 


"♦-^ 


VALUATION. 

Of  property  for  taxation,  see  Taxes. 


♦  »» 


VALUE. 

Evidence  on  question  of,  see  Evidence. 


VARIANCE. 

Between    pleading   and    proof,    see    Evi- 
dence. 


^•» 


USAGE. 


See  Custom  and  Usage. 


Right  to  protection  against  simulation  of 
physical  appearance  or  arrangement 
ot  vehicle.     17-7S4, 


♦  ♦» 


USURPATION. 


Of  power,  see  Constitutional  Law. 


♦^ 


USURY. 

Moral  obligation  as  consideration  for 
new  promise  to  repay  usurious  loan. 
17-1352. 

Effect. 

Treating  a  mortgage  void  for  usury  as  a 
valid  security  for  the  amount  justly 
due.     17-119. 

Remedies. 

Payment  of  or  offer  to  pay  principal  and 
legal  interest  as  condition  of  relief  in 


VENDOR  AND  PURCHASER. 

Construction  of  contract  for  transfer  of 
land,  see  Contracts. 

Oral  contracts  as  to  real  property,  see 
Contracts. 

Specific  performance  of  contract,  see 
Contracts. 

Estoppel  by  deed,  see  Estoppel. 

Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

Rights  and  liabilities  of  purchaser  at  fore- 
closure sale,  see  Mortgage. 

Sale  of  standing  timber,  see  Timber. 

Rights  and  liabilities  of  parties. 

Rights  and  liabilities  of  purchasers  at 
judicial  sale,  generally,  see  Judicial 
Sale. 


equity     against     usurious     contract. 

17-123  (case  p.  119).  -. , ^ .. 

indicates  points  with  annotation;  roman  type,  points  without. 


Right  of  vendee  who  enters  under  parol 
contract,  to  reeover  for  im^provements 
where  vendor  refuses  to  convey. 
17—949    (case  p.  945). 


Italic  type 
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Right  of  vendor  to  avoid  contract  be- 
cause of  erroneous  recital  therein  of 
valuation  placed  upon  a  tract  which 
he  was  to  accept  in  part  payment, 
where  he  intended  to  accept  it  at  its 
true  valuation  and  was  not  misled 
by  the  error.     17-1. 

—  payment  of  purchase  money. 

Right  of  purchaser  under  land  contract 
to  anticipate  time  of  payment  fixed 
by  contract.     17-^06  (case  p.  S63), 

Waiver  of  right  of  forfeiture  for  failure 
to  make  payments  when  due;  erfect. 
17-863. 

Bona  fide  purchasers. 

Notice  of  facts  putting  on  inquiry.     17- 

863. 
Rights  of  grantee  of  one  who  has  granted 

a   right  of  way  across  the  granted 

premises.     17-863. 


VBRDICT. 


In  general,  see  Trial. 


-♦«•-•► 


VESTED  RIGHTS. 

In  general,  see  Constitutional  Law. 


VIOLATION  OF  LAW. 

As  proximate  cause  of  injury,  see  Prox- 
imate Cause. 

Violation  of  Sunday  law  as  defense,  see 
Sunday. 


VOLUNTARINESS. 

Of  confession,  see  Evidence. 


«•-•- 


VOLUNTARY  CONVEYANCE. 

Fraud  in,  see  Fraudulent  Conveyances. 


VOLUNTARY  EXPOSURE. 

Of  insured,  see  Insurance. 


VOTERS  AND  ELECTIONS. 

See  Elections. 


VOTING  TRUSTS. 


See  Corporations. 


WAGERS. 

Validity  of  wagering  contract,  see  Con- 
tracts. 


■♦•» 


WAGES. 

Of  school-teacher,  see  Schools. 


WAIVER. 

Of  privileged  character  of  communica- 
tion, see  Evidence. 

Of  refusal  of  court  to  direct  acquittal  in 
criminal  ctise  for  insufficiency  of  evi- 
dence.   17—025. 

Of  right  to  rescind  land  contract.  17- 
8(53. 


WALNUTS. 

As    **food**    within   meaning    of   statute. 
17-1291. 


■♦•» 


WAR. 

What  necessary  to  establish  a  charge  of 
a  conspiracy  to  hinder  prosecution 
of  war.     17-253. 


WAREHOUSEMEN. 
Liability  of. 

Liability  for  loss  of  or  injury  to  goods 
kept  at  a  place  other  than  that  oriy- 
inally  intended.  17—079  (case  p. 
974) . 

Warehouse  reoeipts. 

Evidence  of  parol  agreement  as  to  place 
of  storage  where  receipt  is  silent  as 
to   place.      17-974. 


\irARRANTY. 

On  sale  of  personalty,  see  Sale. 


WATERS. 


Rates  for. 


Meaning  of  word  **similar*>  in  statute  as 
to  water  rfites.     17—97. 
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Irrigation  distriot. 

As    municipality    tvithin    the    tcua    laws, 
17-81   (case  p.  72). 


WEAPONS. 

See  Carrying  Weapons. 


WHEAT. 

As    **food**    within    meaning    of   statute, 
17-1291, 


WIIiFUI^NESS. 

Right  of  jury  to  infer  wilfulness  from 
proof  that  a  man  abandons  his  wife 
without  providing  adequate  support 
for  her.     17-986. 


WILLS. 

Perpetuities,  see  Perpetuities. 
Tax  on  gifts  by,  see  Taxes. 

Validity  and  effect  of  provisions  in  will 
to  control  voting  power  of  corporate 
stock,     17—238   (case  p,  218)  . 

Validity  of  will  executed  as  part  of  the 
ceremony  of  initiation  into  a  secret 
order.     17-372. 

Revooation. 

Effect  on  provisions  of  a  will  that  at  the 
end  of  five  years  the  property  be  di- 
vided, one  part  being  given  to  the 
widow  for  life,  with  remainders,  of 
a  second  will  providing  that  the  es- 
tate be  kept  together  during  minor- 
ity of  the  youngest  child,  and  that 
the  court  fix,  every  three  years,  the 
income  to  be  allowed  the  wife  for 
maintenance.     17-304. 

Who  may  make;  capacity;  niidwe  infl«- 
ence;  fraud;  mistake. 

Fraud  or  tnistalce  as  to  relationship  or 
status  of  legatee  or  devisee  a«  affect' 
ing  will,     17-247    (case  p,  239), 

Deceiving  testatrix  into  the  belief  that 
she  was  the  wife  of  a  legatee,  as  un- 
due influence.     17-239. 

Effect  of  fraud  of  legatee,  inducing  a 
legacy  in  his  favor,  on  the  remainder 
of  the  will.    17-239. 


Effect  of  mistake  of  testatrix  in  believ- 
ing that  the  man  she  married  was 
free  to  marry  her,  to  vitiate  a  be- 
quest in  his  favor.     17-239. 

General  rule  as  to  what  must  be  shown 
to  establish  invalidity  of  will  for  un- 
due influence.     17-218. 

Evidence  upon  question  of  fraud  or  mis- 
take inducing  bequest.     17-239. 

Sufliciency  of  evidence  that  bequest  was 
result  of  mistake.     17-239. 

Question  for  jury  as  to  fraud.     17-218. 

Probate;   contest. 

Pleading  in  will  contest,  see  Pleading. 

Effect  of  purported  suhscribing  tintness's 
denial  or  forgetfulness  of  signature 
hy  mark.     17—1267  (case  p.  1263)  . 

Error  in  striking  from  petition  to  eon- 
test  a  will  mere  conclusions  of  law 
where  the  questions  raised  by  them 
appear  on  the  face  of  the  wilL  17- 
218. 

Right  to  transfer  from  a  county  to  a  cir- 
cuit court  full  probate  jurisdiction, 
involving  power  to  determine  the 
validity  of  a  will  as  matter  of  law. 
17-218. 

Evidence  of  statements  of  testatrix  upon 
question  of  fraud  in  inducing  be- 
quest.    17-239. 

Necessity  of  direct  evidence  that  bequest 
was  result  of  mistake.     17-239. 

Question  for  jury  as  to  whether  bequest 
was  the  result  of  fraud.     17-239. 

Evidence  on  question  whether  bequest  in 
favor  of  one  who  induced  a  marriage 
to  testatrix  by  fraud  was  based  on 
the  belief  that  he  was  her  legal  hus- 
band.    17-239. 

Cross-examining  a  man  as  to  his  previ- 
ous marriages,  upon  question  as  to 
whether  or  not  testatrix  was  de- 
ceived into  marrying  a  married  man. 
17-239. 

Liability  of  contestant  for  cost  of  con^ 
struing  will.     17-1377. 

Right  of  remaindermen  to  attack  judg- 
ment for  cos£s  payable  out  of  estate 
in  will  contest.     17-1377. 

Constmction  of. 

Meaning  of  word  *' similar.'*  17—97. 

Construing  will  as  though  definite  legal 
meaning  of  language  were  written 
therein  at  length.     17-1377. 

Enjoyment;  payment;  acceleratiom. 

Effect  of  premature  termination  of  prmee^ 
dent  estate  to  accelertUe  a  contingent 
remainder.    17—314  (oasep.304). 

Deducting  taxes,  repairs  and  expense  of 
administering  will  before  paying  in- 
come to  life  tenant.     17-1377.    _ 


Italic  type  indicates  points  with  annotation;  roman  type,  points  vrltkont. 
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Effect  of  election* of  widow  not  to  take 
life  estate  created  for  her,  to  accel- 
erate the  remainders  whether  they 
are  vested  or  contingent.     17-304. 

Snit  to  oonstme. 

Liability  of  contestant  for  cost  of  con- 
struing will.     17-1377. 


WINE. 

Ab    **food**    tcithin   meaning   of   statute. 


WITNESSES. 

CroM-ezajttlnatioiL. 

Discretion  of  trial  court  as  to  extent  of. 
17-253. 

Cross-examining  a  man  as  to  his  previ- 
ous marriages,  upon  question  as  to 
whether  or  not  testatrix  was  de- 
ceived into  marrying  a  married  man. 
17-239. 

Re-ezaatination. 

Permitting  state  further  to  develop  the 
subject  on  re-examination  where 
reasons  for  a  change  in  sentiment 
toward  the  defendant  on  the  part  of 
a  witness  for  the  state  have  been  in- 
quired into  on  his  cross-examina- 
tion.    17-253. 


♦^ 


WORDS  AND  PHRASES. 

Accident.     17-1198  note. 
Accidental  means.     17-1199  note. 
Actual.     17-406. 
Charitable  purpose.     17-1020. 
Colportage.     17-1052  note. 
Emergency.     17-581;   17-586  note. 
Face  of  insurance  policy.     17-959 
Insurable  interest.     17-576. 
Minerals.     17-144;   17-156  note. 
Mines.     17-161  note. 


Missionary.     17-1052  note. 
Municipal  corporation.     17-72. 
Negligence.     17-^23. 
Promptly.     17-103. 
Ratification.    17-459  note. 
Similar.     17-92;  17-94  note. 
Tailage.     17-1059  note. 
Taxes.     17-1059  note. 
Trespasser.     17-823. 
Unlawful.     17-986. 
Voting  trust.     17-218. 
Wilful.     17-986. 


WORK  AND  SERVICE. 

Moral   obligation  arising   from  services 

as  consideration  for  executory  prom^ 

ise.     17-1307,  1360. 
Liability  of  corporation  on  contremts  for 

services        made        by        promoters, 

1 7-497. 

Power  of  corporation  to  adopt  promoters' 
agreement  to  issue  stock  in  payment 
for  services  in  selling  it.     17-441. 


♦^ 


WORKMEN'S    COMPENSATION. 

Rijht  to  compensation  as  affected  by  the 

fact  that  the  earnings  of  the  injured 

employee  are  as  much  as,  or  more 

than,    before    the    injury.      17—205 

(case  p.  203) . 

Right  to  provide,  in  award  for  injury  to 
employee's  finger,  that,  if  the  finger 
shall  be  amputated,  he  shall  be  en- 
titled to  compensation  as  provided 
by  the  Compensation  Act.     17-203. 

Burden  of  proving  loss  of  earning  power. 
17-203. 


-♦-•- 


YOUNG  MEN'S  CHRISTIAN  ASSOCIA- 
TION. 

Exemption  of,  from,  taxation.     17—1047, 
1054, 


Ttie  dasli  in  each  oitatloa  stands  for  A.Ii.R. 


